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ABSTRACT 


The  following  is  taken  from  the  Publisher’s  Note; 
"Long  out  of  print  since  it  was  originally  published  in  1942  by  the 
U-5.  Government  Printing  Office,  this  classic  work  on  Federal  Indian 
law,  and  the  whole  legal  history  of  Indian-white  relations,  is  here 
republished  in  a facsimile  edition.  It  is,  as  Felix  Frankfurter 
observed,  the  only  book  that  has  ever  made  sense  and  order  from  'the 
vast  hodgepodge  of  treaties,  statutes,  judicial  and  administrative 
rulings,  and  unrecorded  practice  in  which  the  intricacies  and 
perplexities,  confusions  and  injustices  of  the  law  governing  Indians 
lay  concealed. *...  This  handbook  should  not  be  confused  with  the 
vulgate  version  issued  by  the  Government  Printing  Office  in  1958,  and 
since  then  reprinted  by  2 other  publishers.  That  expurgated  edition 
was  rewritten,  according  to  its  introduction,  'for  the  purpose  of 
foreclosing,  if  possible,  further  uncritical  use  of  the  earlier 
[1942]  edition  by  judges,  lawyers,  and  laymen. ' " (LS) 
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FOREWORD 


Scholars  chisel  their  own  monuments.  If  they  are  wise  and  skillful,  their  vision  of  a better 
world  is  tempered  only  by  an  acme  perception  of  reality  and  their  monuments  have  enduring  life 
rather  than  merely  ornamental  appeal.  Scholars,  however,  like  teachers,  often  must  be  patient. 
They  write  to  influence  both  today  and  tomorrow  for  the  benefit  of  generations  still  unborn. 

For  a forward-looking  book  to  be  lost  or  neglected  is  not  only  a loss  to  its  author  but  to  society. 
Such  a book  is  Felix  Cohen's  Handbook  of  Federal  Indian  Law , which  has  all  but  disappeared. 
First  published  in  1 942,  it  has  overcome  a far  too  modest  title,  a difficult  birth  caused  by  wartime 
shortages,  and  a bureaucratic  attempt  to  discredit  it.  For  those  who  know  the  book,  it  is  an  out- 
standing  scholarly  work  by  a truly  significant  American  legal  scholar.  Felix  Frankfurter  aptly 
described  its  importance:  "Only  a passionate  desire  to  vindicate  our  democratic  professions 
would  have  led  anyone  to  undertake  the  forbidding  task  of  bringing  meaning  and  reason  out  of 
the  vast  hodgepodge  of  treaties,  statutes,  judicial  and  administrative  rulings,  and  unrecorded  prac- 
tice in  which  the  intricacies  and  perplexities,  the  confusions  and  injustices  of  the  law  governing 
Indians  lay  concealed.  Only  a ripe  and  imaginative  scholar  with  a synthesizing  faculty  would 
have  brought  luminous  order  out  of  such  a mish-mash.  He  was  enabled  to  do  so  because  of  his  wide 
learning  in  the  various  fields  of  inquiry  which  are  relevant  to  so-called  technical  legal  questions. 
Learning  would  not  have  sufficed.  It  required  realization  that  any  domain  of  law,  but  particularly 
the  intricacies  and  peculiarities  of  Indian  Law,  demanded  an  appreciation  of  history  and  under- 
standing of  the  economic,  social,  political  and  moral  problems  in  which  the  more  immediate  prob- 
lems of  that  law  are  entwined/' 

Felix  Cohen's  book  is  written  as  much  for  today  as  for  1942  since  the  problems  that  faced  the 
Indian  community  in  1942  and  the  choices  needed  to>  solve  them  have  changed  little.  Partly  be- 
cause of  Cohen's  many  years  of  labor  for  the  Indian,  the  dominant  society  is  more  willing  to  face 
these  problems  today.  Unfortunately,  the  wisdom  with  which  Cohen  approached  the  recurrent 
questions  has  been  largely  unavailable  for  two  reasons:  (1)  his  Handbook  of  Federal  Indian  Law 
went  out-of-print  and  (2)  it  is  frequently  confused  with  another,,  less  significant  volume. 

In  the  early  fifties,  both  the  executive  and  the  legislative  branches  of  the  Federal  Government 
determined  to  follow  a new  policy  concerning  Indians:  a policy  of  terminating  all  tribes  and 
ending  Federal  services  to  Indians.  Cohen's  book,  which  had  been  originally  published  under 
the  auspices  of  the  Department  of  the  Interior,  then  proved  embarrassing.  Based  on  his  painstak- 
ing studies  and  drawn  from  his  rich  background  in  law,  philosophy,  anthropology,  and  interna- 
tional affairs,  it  presented  legal  and  moral  arguments  demonstrating  that  the  American  Indian 
was  possessed  of  certain  rights,  among  them  self-governance  and  selFde  termination.  The  response 
of  the  Department  of  the  Interior  was  simple:  rewrite  Cohen's  book  and  discredit  the  original 
under  the  guise  of  a revision.  The  argument  was  that  the  Cohen  work  was  outdated  and  failed 
to  take  into  account  the  substantial  changes  that  were  claimed  to  have  taken  place  during  the  in- 
tervening decade,  But  the  introduction  to  the  vulgate  version  clarifies  the  main  purpose  of  the  re- 
vision. It  claims  that  one  of  the  reasons  for  the  rewriting  was  “for  the  purpose  of  foreclosing,  if 
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possible,  further  uncritical  use  of  the  earlier  edition  by  judges,  lawyers  and  laymen.” 

Soon  the  1 958  “edition”  of  what  was  once  Felix  Cohen's  work  was  the  only  book  available  on 
Federal  Indian  Law,  and  after  the  Government  Printing  Office's  supply  of  this  edition  was  ex* 
hausted,  it  was  reissued  by  two  other  publishers.  It  became  confused  with  the  original  work  and 
is  now  often  referred  to  as  “Felix  Cohen's  Book”  on  Indian  Law.  But  it  is  not.  Many  of  the  care- 
fully considered  arguments  that  were  made  by  Cohen  were  omitted,  and  the  theme  of  this  1958 
edition  is  entirely  different.  From  a well-reasoned,  balanced  discussion  of  the  countless  undecided 
questions  (most  of  which  are  still  unresolved),  the  book  deteriorated  into  a volume  with  a new 
and  constant  theme;  the  Federal  Government's  power  over  Indian  Affairs  is  plenary. 

The  1958  edition  is  not  Felix  Cohen's  work.  Most  people  interested  in  Indian  Affairs  have 
not  had  access  to  his  outstanding  analysis  of  the  applicable  law  and  of  the  basic  questions.  The 
Indian  policy  of  the  early  fifties  has  now  been  discredited  and  both  major  political  parties  dis- 
claim it.  With  hope  and  confidence  that  Felix  Cohen's  work  will  benefit  this  and  later  genera- 
tions, the  American  Indian  Law  Center  has  joined  with  the  University  of  New  Mexico  Press 
in  bringing  back  into  print  this  volume,  Felix  Cohen's  Handbook  of  Federal  In  dian  Law  , exactly 
as  he  wrote  it, 

Robert  L,  Bennett 

Director,  American  Indian  Law  Center 
University  of  New  Mexico 

Frederick  M.  Hart 
Professor  of  Law 
University  of  New  Mexico 


FELIX  S . COHEN* 
July  3, 1907— October  19, 1953 


In  the  Harvard  Law  Review  for  November  1 933,  Professor  Max  Radio  wrote  of  the  recently 
published  “Ethical  Systems  and  Legal  Ideals”: 

Dr  Cohen  has  written  in  his  youth  the  sort  of  book  most  men  do  not  manage  to  write  untU  they 
have  lost  the  belief  that  their  writing  will  do  any  good.  It  will  be  reviewed  by  querulous  rniddle- 
Zl  men  who  will  find  fault  with  its  manner  and  substance,  but  in  their  hearts  will  profoundly 
regret  that  they  had  not  themselves  succeeded  long  ago  in  arranging  their  _ega  t m ing  o s 

broad  a basis,  with  so  clear  an  understanding  of  what  they  hoped  to  achieve  and  how  , x ™ gh  be 

done.  Certainly  there  are  few  persons  equipped  as  Dr.  Cohen  has  consciously  equipped  h m^e  £ to 
discover  whether  the  relatively  recent  divorce  of  law  and  ethics  is  a separation  a mtfwi 
a V i n c u l o ni atri m o n i i - 

* # # * 

In  many  respects  the  book  is  sound  and  solid.  It  has  flashes  of  real  insight.  It  is  unescapably  right 
" Z JntJ thesis  that  a system  of  ethical  norms  must  be  found  for  law,  and  that  the  only  a ^na- 
tive to  a search  for  such  a system  is  to  be  satisfied  with  a muddled  and  ineffectual  one.  But  it  is  no, 
quite  so  good  a book  as  Dr.  Cohen  will  write,  if  he  continues  his  thinking  in  these  fields. 

Felix  Cohen  did  continue  thinking  and  working  in  these  fields,  even  to  the  very  last  day  of  his 
life  when  he  worked  to  finish  a review  of  Professor  Konvitz’s  Civil  Rights  in  Immigration , a re- 
view which  begins,  “Every  democratic  society  entrusts  to  the  most  despised  human  bemgs 
midst  the  high  responsibility  of  protecting  the  human  rights  of  all  its  members,  and  ends,  C 1 
analysis  of  the  high  cost  of  prejudice  may  not  carry  the  high  emotional  flavor  of  prophetic  utter- 
ance but  in  the  long  run  may  enlist  the  attention  of  many  practical  Americans,  in  and  out  o 
Congress,  who  are  accustomed  to  hate  at  sight  any  political  precept  that  seems  to  be  based 

considerations  of  ethics  or  humanity.  * - _ A Pmfp^or 

Unfortunately  time  was  not  granted  to  Felix  Cohen  to  write  the  good  book 
Radin  anticipated,  which  from  experience  would  fill  in  the  outline  that  he  had  A'^'dinhi 

youth  of  the  necessary  relations  between  law  and  ethics.  But  m his  work  “ ude^  W 

Government  and  in  private  practice,  in  his  teaching,  in  his  relations  with  his  students,  his 

clients  and  his  friends,  in  his  writings  both  legal  and  philosophical,  and  even  in  the  very  way  h 
Hved  his  life,  Felix  Cohen  demonstrated  that  philosophy  without  relatton  to  positive  science  s 

empty  and  L,  law  which  does  not  recognize  its  ethical  basis  is  blind,  that  "at  the  heart l c > mam s 
ancient  quest  for  justice  is  the  search  for  some  good  and  bad  in  the  most  powerful  and  flexible  in- 

* ^ThiTbiogTaphy  and  the  bibliography  of  Felix  S.  CoL  are  reprinted,  withpermirrion.  front  the  Reoieu-,  Volume  IX.  PP.  315- 

6S  (Winter  1954).  "PERMISSION  TO  REPRODUCE  THIS 

i,  47  harv.  l.  rev.  145  (1933).  COPYRIGHTED  MATERIAL  HAS  BEEN  GRANTED 

2 130  New  Republic  17  (1954).  py  RUTGERS  LAW  REV  I EW 
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strument  of  social  control,  the  law/’*  and  that  “no  juristic  approach  that  neglects  ethics  and  no 
philosophical  approach  that  neglects  positive  science  can  give  us  an  adequate  philosophy  of  law,'*4 

II 

Felix  S,  Cohen  was  born  in  New  York  City  on  July  3,  1907,  son  of  Morris  R.  Cohen,  then  a 
young  PhD.  reluctantly  teaching  mathematics  instead  of  philosophy  at  the  City  College,  and 
Mary  Ryshpan  Cohen,  a former  school  teacher  xvho  used  her  talents  on  her  first-born  for  the  first 
eight  years  of  his  life.  At  the  age  of  eight,  he  entered  elementary  school  in  Yonkers,  and  was  grad- 
uated in  his  twelfth  year.  After  a year  at  Yonkers  High  School,  he  transferred  to  Townsend  Harris 
High  School  in  New  York,  at  that  time  part  of  a seven-year  educational  system  coordinated  with 
City  College,  and  was  graduated  from  the  College  magna  cum  laude , just  before  his  nineteenth 
birthday. 

As  editor  of  the  college  newspaper,  the  Campus,  and  later  the  yearbook,  the  Microcosm , he 
was  to  succumb  to  the  smell  of  printer's  ink  and  the  feel  for  words  from  which  he  never  recovered. 
Printer’s  galleys  became  an  integral  part  of  his  life  and  of  his  family’s.  His  active  business  as  a 
stamp-dealer  from  1923  to  1928,  which  financed  part  of  his  education,  also  left  a permanent  im- 
print of  special  issues,  stamp-blocks,  plate  numbers,  etc.*  on  his  secretaries  as  well  as  on  his  family. 

At  what  point  in  his  career  he  decided  to  study  law  is  not  dear.  Certainly  he  had  no  intention 
of  pursuing  a philosophical  career.  Outside  of  the  required  course  in  philosophy  with  Harry  Allen 
Overstreet,  who  still  remembers  just  where  the  slight  young  boy  sat  in  his  freshman  class,  he  studi- 
ously avoided  any  further  contact  with  philosophy  or  philosophers  at  City  College,  including  the 
renowned  Professor  Morris  R.  Cohen.  Until  his  senior  year,  when  his  leadership  of  a student 
campaign  against  compulsory  military  training  at  the  College  and  faculty  censorship  of  student 
publications  resulted  in  some  publicity,  he  was  not  generally  known  as  Morris  Cohen's  son. 

An  announced  intention  after  graduation  to  study  law  without  further  training  or  education 
brought  consternation  to  his  father,  who  had  been  laboring  for  many  years  to  bring  some  mea- 
sure of  philosophic  criticism  to  legal  thought.  After  some  persuasion,  and  with  a fellowship  at  the 
Harvard  Graduate  School,  he  spent  the  next  two  years  at  Cambridge,  majoring  in  philosophy  but 
spending  many  hours  reading  in  law,  political  science,  anthropology,  and  auditing  the  classes  of 
professors  outside  the  Philosophy  Department  for  whom  Harvard  was  also  justly  famous— Ros- 
coe  Pound,  Felix  Frankfurter,  Alfred  Tozzer,  etc.  He  received  his  M.A.  in  philosophy  in  1927 
and  completed  residence  for  a Ph,D,  in  1928  on  the  Henry  Bromfield  Rogers  Fellowship  in  Ethics 
and  Jurisprudence,  His  thesis  was  published  some  years  later  as  Ethical  Systems  arid  Legal  Ideals , 
In  the  fall  of  1928  he  entered  Columbia  Law  School,  using  the  mid-year  school  break  to  take  the 
comprehensive  examination  in  philosophy  at  Harvard,  He  was  book  review  and  legislation  editor 
of  the  Columbia  Law  Review  from  1929  to  1931 . He  received  his  Ph.D.  from  Harvard  in  1929  and 
his  LL,B.  from  Columbia  in  1931, 

In  that  same  year,  1931,  shortly  after  New  York  Supreme  Court  Justice  Bernard  L.  Shientag's 
offer  of  a legal  apprenticeship  as  research  assistant,  and  on  his  own  terms  of  a five-day  week  so  that 
he  could  be  free  to  write  and  live  a less  cloistered  life,  Felix  Cohen  married  Lucy  M.  Kramer,  a 
Barnard  alumna  and  a graduate  student  at  Columbia.  Two  children  were  bom  of  that  felicitous 
marriage,  Gene  Maura  (now  fifteen  years)  and  Karen  Ann  (now  eleven)  . 

3,  F.  5.  Cohen,  Ethical  Systems  and  Legal  Ideals  1 (1933), 

4.  Id.  at  292. 
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In  ] 932  as  a member  of  the  New  York  Bar,  he  entered  the  private  practice  of  law  in  associa- 
tion with  David  L.  Podell  and  the  firm  of  Hays,  Podell  and  Shulman  (now  Hays,  Podell,  Algase, 
Crum  and  Feuer)  , The  legal  work  to  %vhich  he  was  fortunate  to  be  assigned  had  the  same  breadth, 
depth  and  excitement  he  later  found  in  government  work.  While  the  period  of  his  association 
with  this  firm  was  short,  the  work  was  intensive  and  encompassed  a full  scope  of  legal  matters  both 
corporate  and  civil.  Some  of  the  cases  on  which  he  worked  have  since  become  sources  of  reference 
for  law  students,  including  the  famous  William  Fox  Tri-ergon  cases  involving  German  sound 
patents,  and  the  National  City  Bank  and  Chase  National  Bank  stockholders'  suits. 

When  Harold  L.  Ickes  was  appointed  Secretary  of  the  Interior  in  1933,  among  other  reasons 
because  of  his  active  interest  in  Indian  problems,  he  chose  Professor  Nathan  Margold  to  be  his  So- 
licitor. Margold  asked  Felix  Cohen,  whose  talents  and  work  he  had  known  for  some  years,  to  give 
up  a year  of  private  practice  to  help  draft  basic  legislation  which  would  transfer  to  Indian  tribes 
and  individual  Indians  greater  authority  over  their  economic  and  political  affairs.  The  act,  orig- 
inally called  The  Wheeler J Inward  Act,  later  became  known  as  the  Indian  Reorganization  Act 
of  1934° 

The  one  year  stretched  into  fourteen;  the  work  expanded  far  beyond  Indian  problems;  the 
position  changed  from  Assistant  to  Associate  Solicitor  and  chairman  of  Interior's  Board  of  Ap- 
peals. 

The  tremendous  variety  of  administrative  and  legal  problems  that  came  within  the  jurisdic- 
tion of  the  Interior  Department,  and  in  which  Felix  Cohen  had  an  important  part,  included  ter- 
ritorial problems,  e.g.,  the  basic  legislation  under  which  Puerto  Rico  now  elects  its  own  governor 
and  exercises  certain  legislative  powers,  plans  for  the  economic  development  of  Puerto  Rico, 
Alaska,  the  Virgin  Islands,  martial  law  in  Hawaii,  currency  problems  in  the  Philippines;  prob- 
lems of  the  conservation  of  our  natural  resources— 'Water  power,  public  lands,  helium,  coal  and 
other  minerals,  etc.;  atomic  energy  legislation;  problems  involving  immigration,  minorities,  fair 
employment  practices  (including  a draft  of  the  original  FEPG  bill);  early  plans  for  foreign  aid 
as  a member  oE  an  active  interdepartmental  committee;  and  the  many  problems  of  Indian  admin- 
istration involving  our  first  Americans— problems  of  law  and  order,  of  self-government,  of  eco- 
nomic welfare,  of  Indian  land  titles  and  treaty  rights,0  and  of  the  final  disposition  of  tribal  claims 
against  the  Government.7 

In  1939  he  became  a Special  Assistant  to  the  Attorney  General  on  loan  for  one  year  to  head 
the  Indian  Law  Survey  of  the  Department  of  Justice.  With  the  assistance  of  a colleague  and  friend 
of  longstanding,  Theodore  H.  Haas  (now  head  of  the  Claims  and  Contract  Appeals  Branch,  Solic- 
itor's Office,  in  the  Department  of  the  Interior),,  he  compiled  a 46-volume  collection  of  Federal 
laws  and  treaties,  and  on  the  basis  of  this  special  study  prepared  a Handbook  of  Federal  Indian 
TawB  which  has  since  become  a standard  source  book  in  Indian  law. 

At  the  Interior  Department,  Felix  Cohen  achieved  a measure  of  renown  not  only  as  a lawyer 
and  legal  draftsman,  but  also  as  an  administrator  of  one  of  the  largest  legal  staffs  in  the  govern- 
mcnt— about  250  lawyers— with  one  of  the  most  successful  litigation  records  of  any  Department. 

5.  48  Stat.  984  (1934).  as  amended  25  U.3,C,  § 461  el  seq. 

6.  B'g.,  U,  S.  v.  Santa  Fe  R.R.,  314  U.S.  339  (1942)  involving  original  title  of  the  Walapi  Indians;  Tnlee  v.  State  of  Washington.  315  U.S.  681 
(1942)  involving  treaty  rights  to  fish. 

7.  E,g„  The  Indian  Claims  Commission  Act  (60  StAT-  1049  [1946]). 

8.  U,  5.  Dept,  of  Interior,  1941  (4th  ptg,  1945). 
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He  achieved  a further  reputation  among  his  aides  as  a slave  driver  who  applied  an  even  larger 
whip  to  himself. 

He  resigned  from  the  Department  of  the  Interior  on  January  2,  1 948,  to  re-enter  the  private 
practice  of  law,  and  was  given  the  distinguished  service  award.  Interior's  largest  honor,  by  the 
Secretary  of  Interior  on  March  16,  1949, 

The  first  case  he  argued  in  court  as  a private  attorney  was  one  of  which  he  was  justly  proud, 
the  test  case  which  secured  for  Indians  the  right  to  vote  in  the  two  states  that  still  denied  them 
their  constitutional  right  as  late  as  July  1 948.  The  argument  before  a three  judge  federal  statutory 
court  in  Santa  Fe,  New  Mexico,  was  oral,  and  the  decision  unanimous  from  the  bench  the  follow- 
ing day.1*  Arizona  had  overruled  a previous  decision  of  twenty  years'  standing  on  the  basis  of  the 
brief  alone,  without  the  customary  oral  argument.10 

Many  of  his  former  Interior  “clients,”  including  members  of  Congress,  continued  to  look  to 
him  for  legal  help  and  guidance.  He  became  general  counsel  to  several  Indian  tribes  and  to  the 
Association  on  American  Indian  Affairs.  In  that  capacity  he  argued  cases  which  won  not  only  the 
right  to  vote,  but  also  to  participate  in  social  security  programs  in  states  where  such  rights  had 
been  denied.11  He  continued  his  work  on  immigration  and  minority  problems  as  counsel  to 
NYANA  (New  York  Association  for  New  Americans),  as  special  consultant  to  the  American  Jew- 
ish Committee,  as  a director  of  the  Institute  of  Ethnic  Affairs,  etc. 

Although  Felix  Cohen  had  continued  his  active  membership  in  the  American  Philosophical 
Association,  had  done  some  teaching  in  the  early  1930?s  at  what  is  now  the  Rutgers  Law  School 
and  at  the  New  School  for  Social  Research,  and  had  been  giving  one  course  at  Yale  Law  School  in 
legislative  drafting  since  1946,  it  was  at  this  time  that  teaching  became  a particularly  important, 
exciting  and  rewarding  part  of  his  life.  Certainly  only  devotion  could  have  permitted  the  sched- 
ule he  set  for  himself  for  the  remaining  six  years  of  his  life:  four  days  of  practical  legal  work — 
briefs,  litigation,  etc,— Congressional  hearings,  field  trips,  work  on  his  father's  unpublished  pa- 
pers and  his  own  writing,  then  travel  to  New  York  to  teach  and  confer  with  students  at  City  Col- 
lege for  some  four  or  five  hours,  then  to  New  Haven  for  another  session  of  classes  and  conferences 
at  Yale  Law  School,  then  a day  to  return  and  recover. 

He  kept  up  that  schedule— adding  to  it  the  responsibilities  of  a large  office,  a law  partnership, 
and  a consultantship  on  Indian  legal  history  and  claims  to  a group  of  law  firms  over  the  country, 
until  October  19,  1953.  On  January  1,  1952,  he  joined  the  New  York  law  firm  of  Riegelman, 
Strasser  and  Spiegelberg  as  partner  and  head  of  the  Washington  office,  a position  he  filled  with 
distinction  and  honor  until  the  time  of  his  death, 

III 

In  June  1953,  Felix  Cohen  gathered  his  major  articles  and  writing  into  three  unbound  vol- 
umes as  a graduation  gift  to  his  elder  daughter  against  some  future  time  when  she,  and  her 
younger  sister,  might  be  curious  about  their  father's  thoughts  and  wonder  at  the  nature  of  the 
work  which  had  occupied  time  he  might  have  spent  with  them.  The  titles  which  he  himself  chose, 
perhaps  better  than  any  editorial  comment,  indicate  the  breadth  of  his  interest  and  the  afilrma- 


9,  Trujillo  v,  Garley  (D.N.M,.  Aug,  3,  1948,  Unreported), 

10.  Harrison  and  Austin  v,  Laveen,  87  Ariz  337.  196  P.2d  456  (1948), 

I L See,  Acosta  v.  County  of  San  Diego  et  al„  212  P.2d  92  (Cal,  1954)-  Arizona  v.  Hobby,  D,C.  CIr,.  May  13.  1954. 
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tion  of  his  fundamental  belie  hat  "in  law  one  could  find  the  great  truths  and  the  great  challenge 
of  science,  logic,  ethics,  philosophy:”12 
L aw  and  Ethics 
T he  Indian’s  Quest  for-  Justice 

Studies  in  the  Philosophy  of  A merican  De?nocracy 
Felix  Cohen’s  active  outdoor  life,  his  mountain  climbing,  capping  and  canoeing,  his  folk- 
singing (once  for  a day  and  night  without  repeating  a song)  , his  endless  store  of  humor  and  the 
manner  in  which  he  told  a story  or  read  a poem,  his  wild  but  productive  gardening  with  pole 
beans  climbing  thirty  feet  in  the  air  (the  old  rope  trick,  he  called  it)  , his  devotion  to  the  teachings 
and  traditions  of  his  people,  his  gentle  relation  to  his  family,  his  parents  and  his  friends,  even  to 
the  neighborhood  children,  were  a constant  wonder  to  those  who  knew  him  well. 

But  where  he  found  time  to  write  as  prolifically  as  the  bibliography  that  follows  indicates, 
will  always  remain  a mystery.  In  the  writings  noted  below,  unfortunately  scattered  over  many 
publications  at  the  present  time,  will  be  found  evidence  of  his  critical  and  penetrating  mind  an- 
alyzing the  problems  that  face  us  today  as  human  beings  in  a shrinking  world18— in  the  law,  in  our 
relations  to  our  fellow-men,  particularly  the  minorities  in  our  midst,  in  the  enduring  quest  for 
justice  tempered  with  mercy,  in  the  implementation  of  the  democratic  way  of  life,  even  in  our  use 
of  language  as  indicators  of  hidden  and  unrecognized  prejudice.  In  these  writings,  full  of  grace, 
wit  and  wisdom,  we  can  continue  to  find  guidance  from  Felix  Cohen  as  a teacher  in  the  years  to 
come. 


12,  F,  S.  Cohen  Jerome  Michael ,*  A Students  Homage t S3  Cot,  L.  Rev,  312  (1953), 

13,  Cf,  one  of  his  last  philosophical  articles  Human  Rights;  An  Appeal  to  Philosophers  6 The  Review  of  Metaphysics  617  (1953). 
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PUBLISHER’S  NOTE 


Long  out  of  print  since  it  was  originally  published  in  1 942  by  the  U.S.  Government  Printing 
Office,  this  classic  work  on  Federal  Indian  law,  and  the  whole  legal  history  of  Indian-white  rela- 
tions, is  here  republished  in  a facsimile  edition.  It  is,  as  Felix  Frankfurter  observed,  the  only  book 
that  has  ever  made  sense  and  order  from  “the  vast  hodgepodge  of  treaties,  statutes,  judicial  and 
administrative  rulings,  and  unrecorded  practice  in  which  the  intricacies  and  perplexities,  confu- 
sions and  injustices  of  the  law  governing  Indians  lay  concealed/' 

Felix  Cohen  [1907-1953]  wrote  this  monumental  book  when  he  was  serving  under  Harold  L. 
Ickes  in  the  Department  of  the  Interior  as  chairman  of  its  board  of  appeals.  His  Handbook ^ I ekes 
pointed  out  in  the  foreword,  “should  give  to  Indians  useful  weapons  in  the  continual  struggle 
that  every  minority  must  wage  to  maintain  its  liberties,  and  ...  it  should  [also]  give  to  those  who 
deal  with  Indians,  whether  on  behalf  of  the  federal  or  state  governments  or  as  private  indivi- 
duals, the  understanding  which  may  prevent  oppression/’ 

This  Handbook  should  not  be  confused  with  the  vulgate  version  issued  by  the  Government 
Printing  Office  in  1958,  and  since  then  reprinted  by  two  other  publishers.  That  expurgated  edi- 
tion was  rewritten,  according  to  its  introduction,  “for  the  purpose  of  foreclosing,  if  possible,  fur- 
ther uncritical  use  of  the  earlier  [1942]  edition  by  judges,  lawyers,  and  laymen/'  As  Philip  S*  De- 
loria  of  the  Yale  Law  School  observes  comparing  these  editions,  in  the  current  1958  book, 
“Tribal  power  and  tribal  abilities  are  downgraded;  a preoccupation  with  federal  power  over  the 
tribes  is  evident;  Cohen’s  description  of  history  is  mitigated  without  specific  disagreement  or  ci- 
tation to  opposing  authorities.  Where  Cohen  sees  the  tribes  as  sovereign  peoples,  entitled  to  self- 
government  and  responsible  for  their  own  destinies,  the  1 958  edition  tends  to  see  them  as  thorns  in 
the  side  of  the  American  system  of  government.” 

The  difficult  problems  and  choices  facing  Indians  and  whites  alike  have  changed  little  since 
1942,  What  has  changed  is  the  willingness  of  the  dominant  society  to  accept  responsibility  for  the 
situation  and  for  working  out  with  the  Indians  just  and  effective  solutions  to  their  problems.  For 
such  cooperation  Felix  Cohen's  Handbook  is  as  needed  and  useful  a guide  today  as  it  was  when 
written. 

With  the  hope  that  Cohen’s  work  will  live  again  to  benefit  this  and  later  generations,  the 
American  Indian  Law  Center  of  the  University  of  New  Mexico,  directed  by  Robert  L.  Bennett 
and  Frederick  M.  Hart,  has  joined  with  the  University  of  New  Mexico  Press  in  reprinting  the 
Handbook  of  Federal  Indian  Law  exactly  as  Felix  S.  Cohen  wrote  it. 
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nothing  to  reservation  Superintendent. 
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stands  today  as  the  most  important  segment  of  our  Indian  law,  declared. 

The  Wheeler-Howard  bin  embodies  the  basic  and  broad  principles  of  the  admimstret.on  for  a new 
standard  of  dealing  between  the  Federal  Government  and  its  Indian  wards. 

It  is,  in  the  main,  a measure  of  justice  that  is  long  overdue.  f1  • , , f 0olitica.l 

We  can  and  should,  without  further  delay,  extend  to  the  Indian  the  fundamental  .rights  of  politi 
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thirds  of  their  reservation  lands,  while  the  costs  of  Federal  administration  of  these  lands  have  steadily 
m°UIn^aMUthmughnu^the^ country  have  been  stirred  to  a new  hope.  They  &^t«d  at  tend 

of  the  old  trail.  Certainly,  the  figures  of  impoverishment  and  disease  pomt  to  their  impe  g 

n„  raPA  linipgq  basic  changes  in  their  conditions  of  life  are  etteetecL  T 

J [ do  not  otlges  can  be  devised  and  carried  out  without  the  active  cooperation  of  the  In- 

Tb^m^kr-Howard  bill  offers  the  basis  for  such  cooperation.  It  allows  the  Indian  people  to  take 
an  active  and  responsible  part  in  the  solution  of  their  own  problems. 
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FOREWORD  BY  HAROLD  L,  ICKES 


This  Handbook  of  Federal  Indian  Law  will  constitute,  I believe,  a lasting  contribution  towards  the  ideals 
thus  enunciated. 

This  work  cannot  have  the  legal  force  of  an  act  of  Congress  or  the  decision  of  a court.  Whatever  legal  force 
it  will  have  must  be  derived  from  the  original  authorities  which  have  been  assiduously  gathered  and  patiently 
analyzed.  In  publishing  this  work  the  Department  of  the  Interior  does  not  assume  responsibility  for  every 
generalization,  prediction,  or  inference  that  may  be  found  in  the  volume.  What  is  implicit,  however,  in  the  fact 
of  publication  is  a considered  judgment  that  this  volume  will  prove  a valuable  aid  in  fulfilling  the  obligation 
which  Congress  has  laid  upon  the  Department  of  the  Interior  to  protect  and  safeguard  the  rights  of  our  oldest 
national  minority. 

The  labors  which  Solicitor  Nathan  R.  Margold,  Assistant  Solicitor  Felix  S.  Cohen,  and  their  aides  and 
collaborators  have  devoted  to  this  pioneer  work  will  be  appreciated,  not  only  by  those  Indians  and  Indian 
Service  administrators  whose  needs  it  most  directly  serves,  but  by  all  of  us  who  hold  dear  the  civilized  ideals  of 
liberty  and  tolerance, 

(Signed)  Harold  L.  Jckes. 


Jt/LY  9,  1940. 
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1.  THE  BACKGROUND  OF  FEDERAL  INDIAN  LAW 

We  in  this  country  are  slowly  learning  to  appreciate  the  significance  of  the  problem  of  Indian  rights  for  the 
cause  of  democracy  here  in  the  United  States  and  throughout  the  Western  Hemisphere.  Over  the  radio,  a few 
months  ago,  came  the  words  of  a man  who  knows  more  than  any  one  else  in  the  world  about  Indians  as  human 
beings.  His  words  are  a better  introduction  to  the  Indian  problem  than  I can  write. 

What  sort  of  treatment  dominant  groups  give  to  subject  groups— how  governments  treat  minorities— 
and  how  big  countries  treat  little  countries:  This  is  a subject  that  comes  down  the  centuries,  and  never  was 
it  a more  burning  subject  than  in  this  year  1939— even  in  this  month,  December  1939, 

So  the  question:  How  has  our  own  country  treated  its  oldest  and  most  persisting  minority,  the  Indians; 
how  has  it  treated  them,  and  how  is  it  treating  them  now?  This  is  an  important  question,  I believe  that 
nearly  all  Americans  realize  the  importance  of  this  question.  Many  millions  of  our  citizens  feel  an  interest, 
curious  and  sympathetic  and  sometimes  enthusiastic,  in  our  Indian  minority. 

What  I shall  describe  will  be  a bad  beginning  which  lasted  a long  time,  which  broke  Indian  hearts  for 
generation  after  generation,  which  inflicted  destructions  that  no  future  time  can  wholly  repair.  Then  I 
shall  describe  how  the  long-lasting  bad  record  was  changed  to  something  good;  how,  although  the  change 
came  so  late,  it  did  not  come  too  late;  how  when  the  change  came,  it  still  found  hundreds  of  Indian  tribes 
ready  to  respond  to  the  opportunity  which  at  last  had  been  given  them.  I shall  describe  how  the  good 
change  has  developed  across  three  Presidencies,  so  that  it  is  not  an  achievement  or  program  of  a single 
political  party.  But  I shall  describe,  too,  the  decisive  and  immense  good  change  which  has  come  under 
President  Franklin  D.  Roosevelt  and  Secretary  of  the  Interior,  Harold  L.  Ickes.1 

I shall  not  quote  the  main  body  of  Commissioner  Collier's  speech,  for  that  reappears,  amplified  and  developed 
somewhat,  in  the  pages  that  follow.  I quote,  again,  only  his  final  words: 

No,  the  task  is  not  finished.  It  is  only  well  begun.  But  one  part  of  the  task  is  finished,  and  it  marks 

and  makes  an  epoch.  The  repressions  which  crushed  the  Indian  spirit  have  been  lifted  away.  From  out  of 
an  ancient  and  dark  prison  house  the  living  Indian  has  burst  into  the  light,  into  the  living  sunlight  and  the 
future.  All  of  his  age-tempei  3d  powers  and  his  age-tried  discipline  are  still  there.  He  knows  that  the  future 
is  his;  and  that  the  century  of  dishonor,  for  him,  is  ended. 

But  he  needs  our  continuing  help,  and  our  nation's  debt  to  him  is  not  yet  paid. 

The  thing  we  have  started  to  do,  and  with  your  help,  you  citizens  of  our  country,  will  continue  to  do, 

is  to  aid  the  Indian  work  out  his  own  destiny.  We  have  helped  him  to  retain  and  to  rebuild  the  richness  of 
his  own  national  life,  and  in  doing  this  we  think  we  have  enriched  the  national  life,  the  national  heritage  and 
the  national  honor  of  130,000,000  Americans.  This  is  the  way  the  democracy  of  the  United  States  is  solving 
the  minority  problem  of  its  first  Americans. 

Let  me  carry  your  thought  beyond  our  own  national  borders.  Our  Indians  are  a tiny,  though  now  a 
growing  minority.  But  south  of  the  Rio  Grande,  the  Indians  number  not  hundreds  of  thousands,  but 
millions.  Pure-blooded  Indians  are  the  major  population  in  Mexico,  in  Guatemala,  Honduras,  Peru, 
Ecuador.  There  are  thirty  million  Indians — one  growing  race,  and  one  of  the  world's  great  races.  And 
that  race  is  marching  toward  power*  It  may  be  that  the  most  dependable  guarantee  of  the  survival  and 
triumph  of  real  democracy  in  our  hemisphere,  south  of  the  Rio  Grande,  is  this  advance  toward  power  of  the 
Indians,  who  from  most  ancient  times,  and  now,  are  believers  in,  and  practicers  of  local  democracy. 

W h at  we  are  d oing— wh at  with  your  help  we  shall  do — -to  meet  our  own  Indian  minority  problem  has 
a deep  significance  to  these  30,000,000  other  Indians,  and  to  all  the  countries  where  they  are  located.  Here 
we  enter  within  the  battleground  and  effort-ground  of  our  Western  Hemisphere  destiny.  It  is  upon  this 
scale  of  two  continents,  and  of  a democracy  defended  and  increased  through  at  least  one-half  of  our  globe, 
that  world-history  will  view  our  own  record  with  our  Indian  minority. 

1 Handling  of  Its  Indigenous  Indian  Minority,1'  an  address  fey  John  Collier,  December  4f  7 Indians  at  Work,  No-  5.  January,  1S40,  pp.  11,  26. 
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Against  this  background  of  history  and  of  struggle  and  hope,  the  federal  law  governing  Indian  affairs  may 
be  viewed  not,  as  it  has  too  often  been  viewed,  as  a curious  collection  of  anachronisms  and  mysteries,  but 
rather  as  a revealing  record  in  the  development  of  our  American  constitutional  democracy.  The  decline  of 
dictatorship  in  the  Indian  country  is  fresh  enough  in  our  national  memory  so  that  we  may  perhaps  profit  from 
an  analysis  of  weaknesses  that  dictatorial  bluster  ever  seeks  to  conceal,  and  from  an  understanding  of  the  ways 
in  which  the  forms  and  forces  of  democracy  have,  in  this  small  sector  of  an  endless  battle  line,  won  victory, 

2.  THE  BASIS  OF  FEDERAL  INDIAN  LAW 

For  more  than  a century,  Supreme  Court  Justices,  Attorneys  General,  and  Commissioners  of  Indian  Affairs 
have  commented  on  the  intricate  complexity  and  peculiarity  of  federal  Indian  law.  Yet  until  now  no  writer 
lias  attempted  to  gather  into  a single  work  these  intricacies.  The  reason  may  perhaps  best  be  appreciated  by 
those  who  have  attempted  that  task.  The  federal  law  governing  Indians  is  a mass  of  statutes,  treaties,  and 
judicial  and  administrative  rulings,  that  includes  practically  all  the  fields  of  law  known  to  textbook  writers — 
the  law  of  real  property,  contracts,  corporations,  torts,  domestic  relations,  procedure,  criminal  law,  federal  juris- 
diction, constitutional  law,  conflict  of  laws,  and  international  law.  And  in  each  of  these  fields  the  fact  that 
Indians  are  involved  gives  the  basic  doctrines  and  concepts  of  the  field  a new  quirk  which  sometimes  carries 
unpredictable  consequences. 

To  survey  a field  which  includes,  for  instance,  more  than  four  thousand  distinct  statutory  enactments, 
one  must  generalize.  And  generalization  on  the  subject  of  Indian  law  is  peculiarly  dangerous. 

For  about  a century  the  United  States  dealt  separately  with  the  various  Indian  tribes  and  the  legal  rights 
of  the  members  of  each  tribe  were  fixed  by  treaty,2  These  treaties  are  for  the  most  part  still  in  force  and  of 
recognized  validity.  In  them  one  finds  reflected  the  very  wide  pre-Columbian  divergencies  that  existed,  for 
instance,  between  the  great  agricultural  towns  and  confederacies  of  the  Southeast  and  the  loosely  organized 
nomadic  hunters  of  the  Plains  area,  or  between  the  small  fish-eating,  slave-owning  bands  of  the  Northwest 
Coast  and  the  great  constitutional  democracy  that  was  the  League  of  the  Iroquois. 

When  Congress  in  1871  enacted  a law  3 prohibiting  further  treaty  making  with  the  Indian  tribes,  the  form 
of  governmental  dealing  with  the  Indians  was  changed,  but  the  essential  character  of  those  dealings  was  not 
modified.  Congress  continued  to  deal  with  the  Indian  tribes,  in  large  measure,  through  “agreements,”  ratified 
by  both  Houses  of  Congress,  which  do  not  differ  from  treaties  in  legal  effect.  The  only  substantial  change 
accomplished  by  the  law  of  1871  was  that  whereas  Indian  treaties  were  submitted  for  the  ratification  of  the 
Senate  alone,  as  the  Constitution  of  the  United  States  provides,4  agreements  are  ratified  by  the  action  of  both 
Houses,  and  thus  the  House  of  Representatives,  which  had  long  been  excluded  from  equal  participation  in 
Indian  affairs,  has  achieved  an  equal  status  with  the  Senate  in  that  field.  Apart  from  treaties  and  agreements 
with  particular  tribes,  the  dealings  of  the  Federal  Government  with  the  Indians  have  been  predominantly  by 
way  of  special  statutes  applying  to  named  tribes,  and,  most  recently,  by  way  of  tribal  constitutions  and  tribal 
charters,  all  varying  very  considerably  among  the  different  tribes.  Until  the  last  years  of  the  nineteenth 
century  there  was  very  little  general  legislation  applying  a uniform  pattern  to  all  tribes,  and  what  little  there 
was  usually  turns  out,  on  analysis,  to  be  in  the  nature  of  generalization  from  provisions  that  had  appeared  in 
several  treaties. 

During  what  may  be  roughly  defined  as  the  allotment  period — from  18S7,  when  the  General  Allotment 
law  5 was  passed,  to  1933,  when  the  process  of  allotment  came  to  an  end — -there  developed  a tendency  to  impose 
upon  all  Indian  tribes  a uniform  pattern  of  general  laws  and  general  regulations.  This  tendency  was  commonly 
justified  in  terms  of  administrative  efficiency  and  economy,  and  to  this  justification  there  was  sometimes  added 
the  thought  that  Indian  treaties,  special  statutes,  and  regional  differences  were  all  outworn  relics  which  had  to  be 
sacrificed  in  the  march  of  national  progress.  The  effect,  however,  of  this  policy  of  ignoring  the  special  rights 
conferred  on  individual  tribes  by  treaty  and  statute  and  ignoring  the  political  autonomy  and  cultural  diversity 
of  the  tribes  was  to  cause  tremendous  and  widespread  resentment  among  the  Indians.  The  Indians  found 
Indian  and  white  champions.  Protest  against  mistreatment  of  the  Indian  led  to  many  investigations,  A survey 
was  conducted  by  the  Institute  for  Government  Research  at  the  request  of  Secretary  of  Interior  Work.  The 
results  of  this  study,  published  in  1928  under  the  title:  “The  Problem  of  Indian  Administration,”  gave  direction 

* See  Chapter  3,  for  an  analysis  of  these  treaties. 

4 Act  Of  Match  3,  1871,  16  Stgt,  544,  56g,  R.  0,  § 207fi,  2 5 tT.  S.  C.  71- 

4 Article  II,  sec.  % 

■ Act  of  February  8.  1887,  24  Btafc.  388,  25  X7.  B.  C,  331  ei  seq. 
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for  more  than  a decade  to  Indian  reform.  On  February  1,  1928,  the  Senate  authorized  its  Committee  on  Indian 
Affairs  to  carry  out  an  intensive  survey  of  the  condition  of  the  Indians  in  the  United  States.’ 

These  investigations  have  brought  to  light  many  of  the  evils  resulting  from  attempts  to  impose  a uniform 
pattern  of  treatment  upon  groups  with  different  wants,  and  thus  have  strengthened  the  tendency  towards  special 
consideration  of  the  legal  problems  of  particular  tribes.  The  policy  of  superseding  the  old  pattern  of  uniformity 
and  absolutism  found  expression  in  the  Wheeler-Howard  (Indian  Reorganization)  Act.  Pursuant  to  this  law, 
approved  on  June  18,  1934,7  more  than  a hundred  tribes  in  the  United  States  adopted  their  own  constitutions 
for  self-government.8  Practically  all  the  regulations  of  the  Indian  Service  have  now  been  made  subject  to 
modifications  for  particular  tribes  through  the  provisions  of  these  tribal  constitutions  and  tribal  ordinances. 

These  considerations  indicate  that  a work  on  federal  Indian  law  must  deal  with  law  made  for,  and  in  large 
part  by,  diverse  groups  with  divergent  economic  interests,  political  institutions,  and  levels  of  cultural  attainment. 

Anyone  who  has  worked  in  the  field  of  Indian  litigation  is  frequently  asked  by  otherwise  well  informed 
people  whether  ho  understands  “the  Indian  language.”  There  are,  in  fact,  more  than  200  different  Indian 
languages,  some  of  them  as  distinct  from  each  other  as  English  and  Chinese.  This  linguistic  diversity  is  par- 
alleled "by  diversities  in  the  conditions  and  legal  problems  of  more  than  200  different  Indian  reservations. 

Common  opinion  pictures  the  original  American  dressed  in  feathers  and  wampum,  his  belt  adorned  with 
scalps,  mounted  on  a horse,  gazing  after  buffalo.  This  picture  blurs  over  the  fact  that  many  Indians,  before 
white  contact,  wore  farmers  and  fishermen  who  had  never  seen  feather  head-dresses,  wampum,  scalps,  or  buffalo, 
that  no  Indian  ever  rode  a horse  before  the  Spaniards  brought  horses  into  North  America,  and  that  the  special 
combination  of  striking  Indian  peculiarities  which  the  modern  “circus  Indian”  embodies  did  not  exist  before 
the  rise  of  modern  American  showmanship. 

Just  as  the  popular  picture  of  the  Indian  embodies  a false  juxtaposition  of  traits,  so  the  popular  view  of 

Indian  law  embodies  a false  juxtaposition  of  ideas. 

The  popular  view  of  the  Indian’s  legal  status  proceeds  from  the  assumption  that  the  Indian  is  a ward  of 
the  Government,  and  not  a citizen,  that  therefore  he  cannot  make  contracts  without  Indian  Bureau  approval, 
that  he  holds  land  in  common  under  “Indian  title,”  that  he  is  entitled  to  education  m federal  schools  when  he 
is  young,  to  rations  when  he  is  hungry,  and  to  the  rights  of  American  citizenship  when  he  abandons  his  tribal 


relatioTiii- 


ls,  on  the  whole,  a thoroughly  false  picture,  although  historical  exemplification  may  be  found  for 


each  feature.  . 

It  would  be  absurd  to  set  up  in  place  of  this  false  and  oversimplified  picture  of  federal  Indian  law  any  other 
equally  simple  picture.  It  may  be  worth  while,  however,  to  set  forth  certain  hypotheses  concerning  the  recur- 
roHf,  patterns  of  federal  Indian  law,  which  will  be  tested  against  decisions,  statutes,  and  treaties  in  the  pages 
that  follow.  These  hypotheses  may  be  conveniently  grouped  under  four  leading  principles:  (1)  The  principle 
of  the  political  equality  of  races ; (2)  the  principle  of  tribal  self-government;  (3)  the  principle  of  federal  sovereignty 
in  Indian  affairs;  and  (4)  the  principle  of  governmental  protection  of  Indians. 


e Whereas  there  : ts  ywo  hundred  and  twenty-five  thousand  Indians  presently  under  the  control  of  the  Bureau  of  Indian  Affairs,  who  are,  in  contemplation  of  law,  citizens 
of  the  United  states  but  who  are  in  fact  treated  as  wards  of  the  Government  end  are  prevented  from  the  enjoyment  of  the  free  and  independent  use  of  property 
and  of  liberty  n.i  contract  with  respect  thereto;  and 

Whereas  the  Bureau  of  Indian  Affairs  handles,  leases,  and  sells  Indian  property  or  great  value,  and  disposes  of  funds  which  amount  to  many  millions  of  dollars 
annually  without  responsibility  to  civil  courts  and  without  effective  responsibility  to  Congress;  and 

Whereas  L is  claimed  that  the  control  by  the  Bureau  of  Indian  Affairs  of  the  persons  and  property  of  Indians  is  preventing  them  from  accommodating  them- 
selves to  the  conditions  and  requirements  of  modem  life  and  from  exercising  that  liberty  with  respect  to  their  own  affairs  without  which  they  can  not  develop  into 
self-reliant,  frr  . and  independent  citizens  and  have  the  rights  which  belong  generally  to  citizens  of  the  United  States;  and 

Whereas  sumert-us  complaints  have  bees  made  by  responsible  persons  and  organizations  charging  improper  and  Improvident  administration  of  Indian  property 

by  the  Bureau  of  Indian  Affairs;  and  , . . 

Whereas  it  is  claimed  that  preventable  diseases  are  widespread  among  the  Indian  population,  that  the  death  rat©  among  them  Is  sot  only  unreasonably  high 
hut  is  increasing,  and  that  the  Indians  In  many  localities  are  becoming  pauperized;  and 

Whereas  the  acts  of  Congress  passed  in  the  last  hundred  years  having  as  their  objective  the  civilization  of  the  Indian  tribes  seem  to  have  failed  to  accomplish 

the  results  anticipated;  and 

Whereas  it  Is  expedient  that  said  acts  of  Congress  and  the  Indian  policy  incorporated  In  said  acts  be  examined  and  the  administration  and  operation  of  the  same 
as  affecting  the  condition  of  the  Indian  population  be  surveyed  and  appraised*.  Now,  therefor©,  be  It 

ResoUed  That  the  Committee  on  Indian  Affairs  of  the  Senate  is  authorized  and  directed  to  make  a general  survey  of  the  conditions  of  the  Indians  and  of  the 
operation  and  effect  of  the  laws  which  Congress  has  passed  for  the  civilization  and  protection  of  the  Indian  tribes*  to  investigate  the  relation  of  the  Bureau  of  Indian 
Affairs  to  the  persons  and  property  of  Indians  and  the  effect  of  the  acts,  regulations,  and  administration  of  said  bureau  upon  the  health,  improvement,  and  welfare 
if  tbs  Indians;  and  to  report  its  findings  In  the  premises,  together  with  recommendations  for  th©  correction  of  abuses  that  may  be  found  to  exiit,  and  for  such  changes 
in  the  law  as  will  promote  the  security,  economic  competence,  and  progress  of  the  Indians. 

Said  committee  ia  authorized  to  send  for  nersons,  books,  and  papers,  to  administer  oaths,  to  employ  such  clerical  assistance  as  Is  necessary,  to  ait  during  any 
recess  of  the  Senate,  and'  at  such  placets  85  it  may  deem  advisable.  Any  subcommittee,  duly  authorized  thereto,  shall  have  the  powers  conferred  upon  the  committee 

by  this  resolution.  , __ 

The  expenses  of  said  investigation  xhaEt  be  paid  out  by  the  eontingent  fund  of  the  Senate  and  shall  not  exceed  ^0,000. 

lies.  79,  70th  Cong.,  1st  sess.) 

i 48  Stat-  9M,  2a  U.  S.  C.  461  et  Tor  subsequent  amendments  and  extensions,  sec  Chapter  7. 
s See  Chapter  7. 
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A,  POLITICAL  EQUALITY 

The  right  to  be  immune  from  racial  discrimination  by  governmental  agencies  is  an  essential  part  of  the 
fabric  of  democratic  government  in  the  United  States.  In  part,  this  right  is  constitutionally  affirmed  by  the 
fifth,  fourteenth,  and  fifteenth  amendments  to  the  Federal  Constitution  * in  part,  the  right  is  embodied  m statutes 
providing  penalties  for  racial  discrimination  by  agencies  of  Federal  and  State  Government;  and,  in  part,  the 
right  is  no  more  than  a moral  right  implicit  in  the  character  of  democratic  government  but  not  always  protected 
by  adequate  legal  machinery. 

Despite  a widely  prevalent  impression  to  the  contrary,  all  Indians  born  in  the  United  States  are  citizens  of 
the  United  States  and  of  the  state  in  which  they  reside.9  As  citizens  they  are  entitled  to  the  rights  of  suffrage 
guaranteed  by  the  fifteenth  amendment,10  and  they  are  likewise  entitled  to  hold  public  office,11  to  eue,ls  to  make 
contracts,13  and  to  enjoy  all  the  civil  liberties  guaranteed  to  their  fellow  citizens.14  These  rights  take  on  a special 
significance  against  the  background  of  highly  organized  administrative  control.  They  indicate  that  a body  of 
federal  Indian  law,  considered  as  “racial  law,”  would  be  as  much  an  anomaly  as  a body  of  federal  law  for  persons 
of  Teutonic  descent,  and  that  the  existence  of  federal  Indian  law  can  be  neither  justified  nor  understood  except 
in  terms  of  the  existence  of  Indian  tribes * 

B.  TRIBAL  SELF-GOVERNMENT 

The  principle  that  an  Indian  tribe  is  a political  body  with  powers  of  self-government  was  first  clearly  enun- 
ciated by  Chief  Justice  Marshall  in  the  case  of  Worcester  v«  Georgia}*  Indian  tribes  or  nations,  he  declared, 

* * * had  always  been  considered  as  distinct,  independent,  political  communities,  retaining  their  original 

natural  rights,  * * *.  (P.  559.) 

To  this  situation  was  applied  the  accepted  rule  of  international  law: 

* * * the  settled  doctrine  of  the  law  of  nations  is,  that  a weaker  power  does  not  surrender  its  inde- 

pendence—its  right  to  self-government — by  associating  with  a stronger,  and  taking  its  protection,  (P,  560.) 

From  these  premises  the  courts  have  concluded  that  Indian  tribes  have  all  the  powers  of  self-government 
of  any  sovereignty  except  insofar  as  those  powers  have  been  modified  or  repealed  by  act  of  Congress  or  treaty. 
Hence  over  large  fields  of  criminal  and  civil  law,  and  particularly  over  questions  of  tribal  membership,  inherit- 
ance, tribal  taxation,  tribal  property,  domestic  relations,  and  the  form  of  tribal  government,  the  laws,  customs, 
and  decisions  of  the  proper  tribal  governing  authorities  have,  to  this  day,  the  force  of  law.16 


C.  FEDERAL  SOVEREIGNTY 

The  doctrine  that  Indian  affairs  are  subject  to  the  control  of  the  Federal  Government,  rather  than  that  of 
the  states,  derives  from  two  legal  sources,17  In  the  first  place,  the  Federal  Constitution  expressly  conferred 
upon  the  Congress  of  the  United  States  the  power  “to  regulate  commerce  with  the  Indian  tribes,”  18  Matters 
internal  to  the  tribe  itself  even  to  this  day  have  been  left  largely  in  the  hands  of  tribal  governments.  Federal 
power  has  generally  been  invoked  in  matters  arising  out  of  commerce  with  the  Indian  tribes,  in  the  broad  sense 
in  which  that  phrase  has  been  used  to  include  all  transactions  by  which  Indians  sought  to  dispose  of  land  or 
other  property  in  exchange  for  money,  liquor,  munitions  or  other  products  of  the  white  man's  civilization.  The 
growth  of  the  commerce  clause  has  meant  the  expansion  of  federal  power  in  Indian  affairs,  at  the  expense  of 
state  power. 

Supplementary  to  the  express  constitutional  power  over  commerce  with  the  Indian  tribes  which  was  con- 
ferred upon  Congress,  the  Federal  Government  was  constitutionally  endowed  with  plenary  power  over  the 
making  of  treaties.  Since  the  Federal  Government  had  made  several  treaties  with  Indian  tribes  prior  to  the 
adoption  of  the  Constitution  in  1787,  and  continued  to  make  such  treaties  for  more  than  eight  decades  there- 
after, the  growth  of  federal  power  over  Indian  relations,  at  the  expense  of  all  claims  of  state  power,  was  con- 
tinuous and  unchecked  during  the  period  m which  the  outlines  of  our  present  law  of  Indian  affairs  were  established. 

• See  Chapter  8,  see.  % 

» See  Chapter  8#  see.  3. 

11  See  Chapter  8.  aed,  4. 
w See  Chapter  8,  see.  g. 


18  See  Chapter  8f  see.  7. 
14  See  Chapter  8*  see.  10. 
» 6 Fet.  615(1832). 


» See  Chapter  7. 
» See  Chapter  5. 
'*  Art.  L sec,  S, 
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At  the  predent  time  it  may  be  laid  down  as  a rough  general  rule  that  Indians  on  an  Indian  reservation  are 
not  subject  to  state  law.  This  exemption  is  of  particular  importance  in  the  fields  of  criminal  law  and  taxation. 
The  general  rule  has  been  modified  in  a few  particulars  by  congressional  action  conferring  upon  the  state  specific 
power  over  certain  subjects.  Perhaps  the  most  important  of  those  laws  delegating  power  to  the  states  is  the 
General  Allotment  Act,19  which  provides  that,  when  tribal  lands  have  been  individualized,  the  individual  parcels 
shall  be  inherited  in  accordance  with  the  laws  of  the  state.  Another  important  exception  to  the  general  ru  e o 
federal  sovereignty  exists  in  the  case  of  Oklahoma,  where  very  extensive  powers  over  Indians  have  been  conferred 
upon  the  government  of  the  state.*0  In  both  of  these  cases,  as  well  as  in  various  other  matters,  the  power  of  the 
state  is  defined  by  federal  legislation.22 


D,  GOVERNMENTAL  PROTECTION  OF  INDIANS 

Most  of  the  legislation  of  the  United  States  with  respect  to  Indian  affairs  is  subject  to  a dual  interpretation. 
To  the  cynic  such  legislation  may  frequently  appear  as  a mechanism  for  the  orderly  plundering  of  the  Indian. 
To  those  more  charitably  inclined,  the  Government  has  appeared  as  the  protector  of  the  Indians  agamst  indi- 
viduals who  wished  to  separate  the  Indian  from  his  possessions.  Without  attempting  to  anticipate  the  judgment 
that  history  will  render  on  this  conflict  of  doctrine,  it  may  be  said  that  at  least  the  theory  of  American  law  govern- 
ing Indian  affairs  has  always  been  that  the  Government  owed  a duty  of  protection  to  the  Indian  in  his  relations 
with  non-Indians.  As  was  said  by  the  Supreme  Court  of  the  United  States  m the  case  of  United  States  v. 

Kagama:22 

Because  of  the  local  ill  feeling,  the  people  of  the  States  where  they  [the  Indian  tribes]  are  found  are  often 
their  deadliest  enemies.  From  their  very  weakness  and  helplessness,  so  largely  due  to  the  course  of  dealing 
of  the  Federal  Government  with  them,  and  the  treaties  in  which  it  has  been  promised,  there  arises  the  duty 
of  protection,  and  with  it  the  power.  This  has  always  been  recognized  by  the  Executive  and  by  Congress, 
and  by  this  court,  whenever  the  question  has  arisen.  (P.  384.) 

As  a practical  matter  the  individuals  against  whom  the  Indian  needed  the  most  vigorous  kind ^of  Protection 
were  the  trader  and  the  settler.  Both  wanted  Indian  land.  The  trader  also  wanted  furs.  he  trader  offe  c 
directly  or  indirectly,  in  exchange  for  land  or  furs,  kettles,  knives,  clothing,  liquor,  firearms,  ammunition,  and 
o*her  commodities  Some  of  these  commodities  were  unknown  in  the  pre-Columbian  cultures  and  the  tribes 
£ d8“I™r no  adequate  eoeial  controls  over  their  use;  the  byproducts  ol  this  trade  were  disease  v.olenee 
and  in  many  eases,  the  destruction  oi  the  game  on  which  the  Indiana  had  subsisted.  The  settler  wmted  iudlim 
land  Often  he  offered,  in  exchange  for  the  land,  the  trader’s  goods;  often  he  took  the  land  without  offering 
any  Quid  pro  quo.  This  intercourse  between  Indians  and  whites  threatened  the  decimation  of  Indians  through 
“oiSeiTeSe,  and  starvation  and  imposed  upon  the  Federal  Government  a tremendous  e?t  for  mdi^ry 
protection  of  the  white  frontier  families  against  the  not  always  discnmmatmg  retaliation  of  the  despoiled 
natives.  The  effort  to  control  this  intercourse  was  the  guiding  motif  of  federal  Indian  legislation  down  to  our 

OWD  ThliTth! eproblems  of  federal  Indian  law  have  been  primarily  the  problems  of  (1)  the  regulation  of  Indian 
traders  (2)  controlling  the  disposition  of  Indian  land,  (3)  the  protection  of  that  land  agamst  trespass,  and  (4) 
the  control  of  the  liquor  traffic.  _ A few  words  on  each  of  these  four  points  may  suggest  the  general  contours 

of  our  7 go^hTped  (u-hl  Congress  adopted  the  policy  of  regulating  trade  with  the  Indians  through  a system 

of  licensing  r^ers  - Except  for  a brief  period,  from  1796  to  1822,  when  a system  of  Government  trading  houses 
rZStSe  principle  of  control  of  Indian  trade  through  licenses  has  been  in  force.  Under  this > system 
federal  supervision  of  the  character  and  quality  of  goods  sold  and  prices  charged  has  ^ 

liquor,  and  of  firearms  and  ammunition  not  needed  for  useful  purposes,  have  been  banned.  The  system^ 
pended  very  largely  for  its  effectiveness  upon  the  isolation  of  the  Indian  groups  affected,  and  m r y - 

the Swthtf  towL  and  cities  upon  or  near  various  Indian  reservations  and  the  development  of 
tradfhave  introduced  elements  of  uncertainty  into  the  question  of  the  present  efficacy  and  future  development 
of  our  federal  control  over  Indian  trade, 

it  Act  Of  February  8,  1887,  24  Stet.  388,  2a  U.  S.  C.  331  et  m-  See  Chapter  11. 

*0  gge  Chapter  23. 

I m u SPwrB.&3Sl  (1886).  The  com,™  after  -them-  in  the  third  toe  of  the  quotation  appear.  In  the  Supreme  Court  Reporter  edition  but  not  in  the  V.  S.  Reporta 

edition.  It  is  essential  to  the  sense  of  the  passage. 

a Be®  Chapter  16, 
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(2)  The  problem  of  federal  control  over  the  disposition  of  Indian  lands  becomes  a very  esoteric  legal  prob- 
lem if  pursued  into  the  mysteries  which  have  been  created  by  those  who  sought  to  deduce  specific  limitations 
upon  Indian  land  sales  from  the  inherent  attributes  of  the  general  concept  of  “Indian  title,”  The  notion  of 
“Indian  title,”  as  a supposed  special  form  of  tenure  involving  rights  of  possession  but  no  right  of  alienation,  is 
a notion  that  depends  upon  certain  feudal  doctrines  of  sovereignty,  dominion,  and  seizin,  on  which  endless 
controversy  is  possible.  The  subject,  however,  loses  much  of  its  mystery  if  the  sale  of  land  be  viewed  against 
the  background  of  federal  control  over  other  types  of  Indian  trade.  The  fact  is  that,  while  recognizing  that  the 
Indian  tribes  owned  lands  in  their  possession  and  had  the  right  to  dispose  of  them  the  Federal  Government  has 
always  circumscribed  such  disposition  by  means  of  laws  prescribing  the  manner  and  terms  upon  which  Indian 
land  may  be  alienated.34  The  economic  significance  of  this  control  is  apparent  m the  following  statement  of  the 
United  States  Supreme  Court:25 

The  Indian  right  to  the  lands  as  property,  was  not  merely  of  possession;  that  of  alienation  was  concomitant; 
both  were  equally  secured,  protected  and  guarantied  by  Great  Britain  and  Spain,  subject  only  to  ratifica- 
tion and  confirmation  by  the  license,  charter  or  deed  from  the  governor  representing  the  Icing.  Such  pur- 
chases enabled  the  Indians  to  pay  their  debts,  compensate  for  their  depredations  on  the  traders  resident 
among  them,  to  provide  for  their  wants  ; while  they  were  available  to  the  purchasers  as  payment  of  the  con- 
siderations which  at  their  expense  had  been  received  by  the  Indians.  It  would  have  been  a violation  of  the 
faith  of  the  government  to  both,  to  encourage  traders  to  settle  in  the  province,  to  put  themselves  and  prop- 
erty in  the  power  of  the  Indians,  to  suffer  the  latter  to  contract  debts,  and  when  willing  to  pay  them  by  the 
only  means  in  their  power,  a cession  of  their  lands,  withhold  an  assent  to  the  purchase,  which,  by  their 
laws  or  municipal  regulations,  was  necessary  to  vest  a title.  (Pp.  758-759.) 

The  first  Indian  Intercourse  Act  26  provided  that  all  alienations  of  Indian  land  should  be  made  “at  some  public 
treaty,  held  under  the  authority  of  the  United  States.”  In  the  land  sales  that  were  made  by  treaty  the  United 
States  was  generally  the  purchaser,  but  in  a few  cases  States  or  private  individuals  were  designated  as  purchasers 
of  the  land  sold. 

Apart  from  treaties,  a series  of  special  statutes,  generally  but  not  always  dependent  upon  the  consent  of  the 
Indians  concerned,  provided  for  the  sale  of  Indian  lands.  Other  statutes,  general  as  well  as  special,  have  pro- 
vided for  the  leasing,  by  the  Indians  or  by  the  Secretary  of  the  Interior  on  their  behalf,  of  Indian  lands  and 
minerals  and  the  sale  of  Indian-owned  timber.27  Legislation  authorizing  the  allotment  of  tribal  lands,  and  sup- 
plementary laws  dealing  with  such  allotments,  have  provided  for  the  sale  or  lease  of  allotted  lands,  under  various 
degrees  of  federal  administrative  supervision.28 

By  maintaining  its  control  over  the  transactions  by  which  Indians  dispose  of  land,  the  United  States  has 
been  able  to  establish  a degree  of  control  over  the  moneys  or  other  quid  pro  quo  received  by  the  Indians  in  con- 
nection with  such  disposition.29  Thus  various  types  of  tribal  and  individual  funds,  generally  representing 
returns  from  the  disposition  of  Indian  land  and  subject  to  federal  control,  have  been  established,  and  a good 
deal  of  the  attention  which  Congress  and  the  Interior  Department  have  given  to  the  Indian  problem  has  been 
directed  to  the  proper  use  of  this  money.  Part  of  this  vast  fund,  obtained  from  the  disposition  of  Indian  natural 
resources,  has  been  used  for  the  administration  of  education,  health,  and  other  public  services  on  the  Indian 
reservations;  part  of  it  has  been  distributed  to  the  Indians  in  per  capita  payments,  and  part  has  been  utilized, 
with  or  without  the  consent  of  the  Indians,  for  expenses  of  government  administration  on  the  reservations. 
The  various  service  functions  of  the  Indian  Service  which  have  developed  out  of  the  administration  of  these 
funds  must  be  left  for  later  treatment.30  It  is  enough  for  our  present  purposes  to  note  that  the  principle  of 
federal  protection  of  the  Indian,  applied  specifically  to  Indian  lands,  continued  to  exert  its  force  beyond  the 
transaction  of  Indian  land  sale,  and  that  by  virtue  of  this  principle  federal  control  came  to  be  extended  over 
almost  the  entire  economic  life  of  the  Indian. 

(3)  The  protection  of  Indian  land  against  trespass  was  one  of  the  first  responsibilities  assumed  by  the  Federal 
Government.  The  promise  of  such  protection  for  lands  retained  by  the  Indian  tribes  was  an  important  quid 
pro  quo  in  the  process  of  treaty-making  by  which  the  United  States  acquired  a vast  public  domain.31  This 

3*  See  Chapter  15,  « see  Chapters  fi,  lu 

**  Mitehel  v.  United  States,  9 Pet.  711,  753-759  (1835),  And  see  Chapter  15,  sec,  38.  » See  Chapter  10, 

« Act  Q|  July  22,  1790,  1 Stat.  137.  » See  Chapter  12 

w Sea  Chapter  15.  n gee  Chapter  3, 
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promise  of  protection  was  sometimes  backed  up  by  a treaty  provision  declaring  that  trespassers  put  themselves 
outside  the  protection  of  the  Federal  Government,  and  might  be  dealt  with  by  the  tribes  themselves  according 

to  their  own  laws  and  customs,  _ 

It  is  characteristic  of  the  piecemeal  approach  characterizing  federal  legislation  on  Indian  affairs  that  despite 
the  importance  of  the  subject  of  trespass  upon  Indian  lands  no  general  legislation  on  the  subject  has  ever  been 
enacted.  Apart  from  the  various  treaty  provisions  with  particular  tribes,  there  are  separate  laws  dealing  with 
trespass  by  unlicensed  traders,  by  horse  thieves,  and  other  criminals  or  would-be  criminals,  by  settlers,  by 
persons  driving  livestock  to  graze  on  Indian  lands,  and  by  hunters  and  trappers,3®  But  there  is  to  this  day  no 
general  law  which  can  be  invoked  against  those  trespassers  whose  occupation  Congress  has  not  foreseen.  Ordi- 
nary civil  actions  have  been  brought  by,  or  on  behalf  of,  Indians  and  Indian  tribes  to  protect  Indian  lands 
against  trespass,  but  Indian  unfamiliarity  with  legal  procedure  has  often  rendered  this  remedy  ineffective.  In 
recent  years  the  Federal  Government  has  devoted  considerable  attention,  to  litigation  for  the  protection  of  Indian 
lands  against  trespass.  The  right  of  the  Federal  Government  to  bring  such  suits  has  been  justified  either  on 
the  theory  that  title  to  the  lands  rested  with  the  Federal  Government  or  on  the  more  general  theory  that  the 
Federal  Government  has  a special  obligation,  as  guardian  of  the  Indians,  to  protect  their  lands  against  tres- 
pass even  where  full  title  in  fee  simple  is  held  by  the  Indian  tribe.33  It  is  pertinent  to  note,  finally,  that  the 
federal  protection  of  Indian  lands  against  trespass  by  State  authorities  has  given  rise  to  the  established  doctrine 
that  such  lands  are  not  subject  to  State  land  taxes.34  This  doctrine  has  been  invoked,  in  turn,  by  state  author- 
ities as  a reason  for  not  rendering  to  reservation  Indians  various  public  services  that  are  rendered  to  other  eiti- 

zens  of  the  state,  e,  g.  public  education.35  4 

(4)  In  the  belief  that  a great  deal  of  Indian  disorder  was  the  result  of  traffic  in  intoxicants,  Congress  early 
established  a total  prohibition  law  for  the  Indian  country,38  This  law  has  been  maintained  in  force  continuously 
for  more  than  a century.  The  breaking  down  of  early  conditions  of  isolation  has  made  the  enforcement  of  this 
legislation  an  increasingly  difficult  problem, 

E,  SUMMARY 


In  each  of  the  foregoing  four  fields  of  legislation  the  principle  of  federal  protection  of  the  Indians  has  been 
carried  into  effect  by  means  of  some  typo  of  federal  control  over  transactions  between  Indians  and  non-Indians, 
whether  through  complete  prohibition,  licensing,  or  the  prescribing  of  conditions  governing  particular  transac- 
tions, It  is  fair  to  say  that  historically  and  logically  federal  control  over  transactions  of  these  four  types  is  at  the 
root  of  the  entire  body  of  federal  legislation  on  Indian  affairs.  Thus  this  tremendous  and  unwieldy  mass  of 
legislation,  comprising  more  than  4,300  distinct  enactments,  may  be  viewed  in  its  entirety  as  the  concrete  content 
of  the  abstract  principle  of  federal  protection  of  the  Indian.  _ ( , . , 

In  terms,  this  principle,  an  offspring  of  the  more  general  one  of  federal  sovereignty  over  Indian  affairs,  is  en- 
tirely consistent  with  the  principles  of  racial  equality  and  of  tribal  self-government  m matters  internal  to  the  tribe. 
In  practice,  however,  the  unsolved  problems  of  our  federal  law  in  the  field  of  Indian  affairs  all  deal  fundamentally 
with  the  demarcation  of  domain  among  these  independent  competing  principles, 

3,  METHOD  OF  TREATMENT 


This  handbook  does  not  purport  to  be  a cyclopedia.  It  does  not  attempt  to  say  the  last  word  on  the  varied 
legal  problems  which  it  treats.  If  one  who  seeks  to  track  down  a point  of  federal  Indian  law  finds  m this  volume 
relevant  background,  general  perspective,  and  useful  leads  to  the  authorities,  the  handbook  will  have  served  the 
purpose  for  which  it  was  written.  More  than  this  might  have  been  done  if  it  had  been  possible  to  carry  through 
the  work  on  the  scale  in  which  it  was  originally  planned  by  Assistant  Attorney  General  McFarland. 

The  method  of  this  handbook  is  dictated  by  its  subject  matter.  Federal  Indian  law  is  a subject  that  cannot 
be  understood  if  the  historical  dimension  of  existing  law  is  ignored.  As  I have  elsewhere  observed,37  the  groups 
of  human  beings  with  whom  Federal  Indian  law  is  immediately  concerned  have  undergone,  m the  century  and  a 
half  of  our  national  existence,  changes  in  living  habits,  institutions,  needs  and  aspirations  far  greater  than  the 
changes  that  separate  from  our  own  age  the  ages  for  which  Hammurabi,  Moses,  Lycurgus,  or  Justinian  legislated* 


» See  Act  of  July  22,  1790,  1 Stat,  137*  Act  of  March  1,  1793.  1 Stat,  329;  Act  of  May  19,  1796,  1 Stat.  469;  Act  of  March  3.  1799,  1 Stat.  743;  Act  of  March  30,  1802,  2 
139;  Act  of  Juno  30.  1834,  4 Stat.  729. 

See  Chapter  IB,  lee.  1QD. 

a«  The  New  Tor£  Indiana  5 Wall.  761  (1866).  And  see  Chapter  13. 


Stat, 


» See  Chapter  6. 

n TJ^^T^parUneut  ortho  Interior,  Office  of  the  Solicitor,  Statutory  Compilation  o£  the  Indian  Law  Survey:  A Compendium  of  Federal  Laws  mid  Tn‘at|es  Belatlng  to 
Indian^',  edited  by  Felix  S.  Cohen,  Chief,  Indian  Law  Survey,  with  a Foreword  by  Nathan  R,  Margold,  Solioitor,  Department  of  the  Interior  (JMO, « vole.)  vol.  1.  pp.  il-iii. 
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Telescoped  into  a century  and  a half,  one  may  find  changes  in  social,  political,  and  property  relations  which 
stretch  over  more  than  30  centuries  of  European  civilization.  The  toughness  of  law  which  keeps  it  from  changing 
as  rapidly  as  social  conditions  change  in  our  national  life  is,  of  course,  much  more  serious  where  the  rate  of  social 
change  is  20  times  as  rapid.  Thus,  if  the  laws  governing  Indian  affairs  are  viewed  as  lawyers  generally  view 
existing  law,  without  reference  to  the  varying  times  in  which  particular  provisions  were  enacted,  the  body  of  the 
law  thus  viewed  is  a mystifying  collection  of  inconsistencies  and  anachronisms.  To  recognize  the  different  dates 
at  which  various  provisions  were  enacted  is  the  first  step  towards  order  and  sanity  in  this  field. 

Not  only  is  it  important  to  recognize  the  temporal  “depth”  of  existing  legislation,  it  is  also  important  to 
appreciate  the  past  existence  of  legislation  which  has,  technically,  ceased  to  exist.  For  there  is  a very  real  sense 
in  which  it  can  be  said  that  no  provision  of  law  is  ever  completely  wiped  out.  This  is  particularly  true  in  the 
field  of  Indian  law.  At  every  session  of  the  Supreme  Court,  there  arise  eases  in  which  the  validity  of  a present 
claim  depends  upon  the  question:  “What  was  the  law  on  such  and  such  a point  in  some  earlier  period?”  Laws 
long  repealed  have  served  to  create  legal  rights  which  endure  and  which  can  he  understood  only  by  reference  to 
the  repealed  legislation.  Thus,  in  seeking  a complete  answer  to  various  questions  of  Indian  law,  one  finds  that 
he  cannot  rest  with  a collection  of  laws  “still  in  force,”  but  must  constantly  recur  to  legislation  that  has  been 
repealed,  amended,  or  superseded. 

Important,  however,  as  is  the  historical  factor  in  the  understanding  of  federal  Indian  law,  a mere  chronology 
of  laws  and  decisions  would  be  of  little  value.  Systematic  analysis  is  needed,  the  more  so  because  no  treatise 
has  ever  been  written  on  the  subject  of  federal  Indian  law.  Indeed  the  subject  hardly  exists,  as  yet,  except  as  a 
mass  of  rules  and  laws  relating  to  a single  subject  matter.  Unfortunately  relation  to  a single  subject  matter 
is  not  enough  to  establish  systematic  interconnections  among  the  rules  and  statutes  so  related.  This  any  lawyer 
can  see  for  himself  by  referring  to  treatises  on  “the  law  of  horses”  or  “the  law  of  fire  engines.”  Federal  Indian 
law  does  exhibit  a systematic  interconnectedness  of  parts,  but  to  discover  and  define  the  common  standards, 
principles,  concepts,  and  modes  of  analysis  that  run  through  this  massive  body  of  statutes  and  decisions  is  an 
analytical  task  of  the  first  order. 

History  and  analysis  need  to  be  supplemented  by  an  understanding  of  the  actual  functioning  of  legal  rules 
and  concepts,  the  actual  consequences  of  statutes  and  decisions.  Language  on  statute  books,  in  the  field  of  Indian 
law  as  in  other  fields,  frequently  has  only  a tenuous  relation  to  the  law-in-action  which  courts  and  administrators 
and  the  process  of  government  have  derived  from  the  words  of  Congress.  The  words  of  court  opinions  frequently 
have  as  tenuous  a relation  to  the  actual  holdings.  Magic  “solving  words”  like  “Indian  title,”  “wardship,”  and 
“competency,”  are  often  used  to  establish  connections,  between  a case  under  consideration  and  some  precedent, 
that  turn  out  on  reflection  to  be  purely  verbal.  Functional  study  of  the  federal  Indian  law  in  action  is  essential 
to  a work  that  may  serve  the  practical  purposes  of  administrators. 

While  it  has  been  fashionable  in  some  circles  to  consider  historical,  analytical,  and  functional  approaches  to 
legal  problems  as  mutually  exclusive  and  antagonistic,  a more  tolerant  and  useful  viewpoint  is  expressed  in  the 
keynote  article  of  one  of  the  most  promising  of  the  newer  legal  periodicals: 

Precisely  because  it  is  a very  different  question  from  these  questions  that  have  occupied  so  large  a part 
of  traditional  jurisprudence,  the  question  of  the  human  significance  of  law  must  be  posed  as  a supplement  to 
established  lines  of  inquiry  in  legal  science  rather  than  as  a substitute  for  them.  Indeed,  there  is  an  intimate 
and  mutual  interdependence  among  these  lines  of  inquiry,  historical,  analytical,  ethical,  and  functional. 

The  law  of  the  present  is  a tenuous  abstraction  hovering  between  legal  history  and  legal  prophecy. 
The  functionalist  cannot  describe  the  present  significance  of  any  rule  of  law  without  reference  to  historical 
elements.  It  is  equally  true  that  the  historical  jurist  cannot  reconstruct  the  past  unless  he  grasps  the  mean- 
ing of  the  present. 

The  functionalist  must  have  recourse  to  the  logical  instruments  that  analytical  jurisprudence  furnishes. 
Analytical  jurisprudence,  in  turn,  may  develop  more  fruitful  modes  of  analysis  with  a better  understanding 
of  the  law-imaction.  ~ 

Functional  description  of  the  workings  of  a legal  rule  will  be  indispensable  to  one  who  seeks  to  pass 
ethical  judgments  on  law.  The  functionalist,  however,  is  likely  to  be  lost  in  an  infinite  maze  of  trivialities 
unless  he  is  able  to  concentrate  on  the  important  consequences  of  a legal  rule  and  ignore  the  unimportant 
consequences,  a distinction  which  can  be  made  only  in  terms  of  an  ethical  theory.38 


« F.  S.  Cohen,  The  Problems  of  a Functional  Jurisprudence,  i Modern  Law  Review  (London)  (1937)  5,  7. 
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When  I assigned  to  the  writer  of  these  words  the  task  of  applying  to  the  field  of  Indian  law  the  standards 
of  scholarship  which  he  had  written  about  and  demonstrated  in  several  other  fields,39 1 did  so  with  the  conviction 
that  the  resulting  work  would  be  a contribution  to  legal  scholarship  and  legal  method  as  well  as  to  the  immediate 
field  of  Indian  law.  Assistant  Solicitor  Felix  S.  Cohen  has  brought  to  bear  in  the  writing  of  this  work  not  only 
an  unusual  equipment  in  fields  of  research  but  seven  years  of  practical  experience  in  handling  on  the  various  Indian 
reservations  the  most  difficult  controversies  that  have  arisen  during  that  period  and  m drafting  a significant 
part  of  the  legislation  about  which  he  writes, 

(Signed)  Nathan  R.  Maroolp, 

Solicitor . 

Department  of  the  Interior,  July  8,  1940. 

n The  Ethical  Baal^  of  Legal  Criticism  (1931),  41  Yale  Law  Jour.  201*  Ethical  System!  and  Legal  Ideals  (1933);  (In  collaboration  with  Mr,  Justice  Shlentag)  Summary 
Judgments  In  the  Supreme  Court  of  New  York  (1932),  32  Col.  Law  Rev.  826;  The  Subject  Matter  of  Ethical  Science  (1B32).  42  Int.  Jour,  of  Ethics  397;  Modem  Ethics  mid 
the  Law  (1934),  4 Brooklyn  Law  Rev,  33;  Transcendental  Nonsense  and  the  Functional  Approach  (1935),  35  Col,  Law  Rev,  809;  Anthropology  and  the  Problems  of 
Indian  Administration  (1937),  IS  Southwestern  Social  Science  Quarterly  No-  2;  The  Relativity  of  Philosophical  Systems  and  the  Method  of  Systematic  Relativism  (1939), 
86  Journal  of  Philosophy  67;  The  Social  and  Economic  Consequences  of  Exclusionary  Immigration  Laws  (1939),  2 Nat.  Lawyers  Guild  Quart,  171;  Indian  Rights  and  the 
Federal  Courts  (1940),  24  Minn,  Law  Rev,  145. 
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SECTION  1.  THE  FIELD  OF  INDIAN  LAW 


Indians  are  human  beings,  and  like  other  human  beings  become 
involved  in  lawsuits.  Nearly  all  of  those  lawsuits  involve  prob- 
lems in  the  law  of  contracts,  torts,  and  other  recognized  fields 
which  have  no  particular  relevance  to  Indian  affairs.  In  many 
cases  the  only  legal  problems  presented  are  of  this  character. 
Not  every  lawsuit,  therefore,  which  involves  Indians  can  bo 
considered  a part  of  our  Indian  law.  Conversely,  not  every  case 
that  presents  a problem  of  Indian  law  involves  Indians  as  liti- 
gants. Most  of  the  land  in  the  United  States,  for  example,  was 
purchased  from  Indians,  and  therefore  almost  any  title  must 
depend  for  its  ultimate  validity  upon  issues  of  Indian  law  even 
though  the  last  Indian  owners  and  all  tlieir  descendants  be 
long  forgotten. 

Our  subject,  therefore,  cannot  be  defined  in  terms  of  the  parties 
litigant  appearing  in  any  case.  It  must  be  defined  rather  in 
terms  of  the  legal  questions  which  are  involved  in  a case.  Where 
such  questions  turn  upon  rights,  privileges,  powers,  or  immuni- 
ties of  an  Indian  or  an  Indian  tribe  or  an  administrative  agency 
set  up  to  deal  with  Indian  affairs,  or  where  governing  rules  of 
law  are  affected  by  the  fact  that  a place  is  under  Indian  owner- 
ship or  devoted  to  Indian  use,  the  case  that  presents  such 
questions  belongs  within  the  confines  of  this  study. 

Further,  we  shall  use  the  term  “federal  Indian  law”  to  cover 
not  only  decisions  of  courts,  strictly  so-called,  but  also  decisions 
of  administrative  agencies  and  such  materials,  contained  in 
statute,  treaty.  Executive  order,  or  governmental  regulation, 
custom  and  practice,  as  are  accorded,  by  courts  and  administnu 
tors,  “the  force  of  law,” 

Tills  subject  matter  is  treated,  in  the  course  of  this  volume, 
from  several  distinct  perspectives. 

In  the  present  chapter  the  scope  of  federal  Indian  law  is  con- 
sidered, particularly  in  terms  of  the  class  of  persons  and  places 
with  which  this  branch  of  law  deals. 

The  following  three  chapters  treat,  from  an  historical  perspec- 
tive, tile  three  basic  strands  of  development  which  make  up  the 
federal  Indian  law— administration  (Chapter  2),  treaty-making 
(Chapter  3),  and  legislation  (Chapter  4), 

The  following  three  chapters  deal  with  the  problems  of  federal 
Indian  law  in  terms  of  the  question,  “From  what  governmental 


source  do  legal  relations  flow?”  These  chapters  deal,  respec= 
tivoly,  with  the  powers  of  federal  (Chapter  5),  state  (Chapter  6), 
and  tribal  (Chapter  T)  governments. 

Chapters  8 to  IT  treat  the  substantive  law  of  the  field  from 
the  standpoint  of  the  generic  question : What  are  the  rights, 
powers,  privileges,  and  immunities  of  the  parties? 

Of  these  chapters,  the  first  four  deal  with  the  legal  status  of 
individual  Indians,  treating  personal  rights  and  liberties  (Chap- 
ter  S) , rights  of  participation  in  tribal  property  (Chapter  9) , indi- 
vidual rights  in  personal  property  (Chapter  10),  and  individual 
rights  in  real  property  (Chapter  II), 

The  following  two  chapters  deal  with  rights,  vested  both  in 
tribes  and  in  individuals,  which  are  subsumed  under  the  headings 
“Federal  Services  for  Indians”  (Chapter  12)  and  “Taxation” 
(Chapter  13), 

The  substantive  rights,  powers,  privileges,  and  immunities  of 
Indian  tribes  form  the  subject  of  Chapters  14  and  15,  the  former 
dealing  generally  with  "The  Status  of  Indian  Tribes”  the  latter 
with  “Tribal  Property.” 

The  final  two  chapters  of  this  substantive  law  section  of  the 
Handbook  deal  with  matters  involving  primarily  the  legal  posi- 
tion of  two  classes  of  non-Indians  who  have  a special  relation  to 
Indian  affairs,  to  wit:  traders  (Chapter  16)  and  purveyors  of 
liquor  (Chapter  IT). 

Chapters  IS  and  19  deal  with  problems  of  court  jurisdiction, 
the  former  in  the  field  of  criminal  law,  the  latter  in  the  field  of 
civil  law. 

The  last  four  chapters  of  this  Handbook  treat  of  four  groups 
of  Indians  occupying  peculiar  positions  in  the  law.  Chapter  20 
deals  with  the  Pueblos  of  New  Mexico : Chapter  21  analyzes  the 
peculiar  problems  of  the  Natives  of  Alaska ; Chapter  22  com- 
ments briefly  on  the  New  York  Indians:  and  Chapter  23  offers  a 
sketch  of  “Special  Laws  Relating  to  Oklahoma.” 

With  these  comments  on  the  substance  and  structure  of  the 
volume,  we  turn  to  a more  explicit  delimitation  of  the  persons 
and  places  that  are  the  primary  subjects  of  our  federal  Indian 
law. 

In  this  demarcation  of  domains  we  may  properly  begin  by 
considering  the  various  definitions  that  have  been  offered  of  the 
terms  “Indian”  and  “Indian  country.” 
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THE  FIELD  OF  INDIAN  LAW : INDIANS  AND  THE  INDIAN  COUNTRY 


SECTION  2,  DEFINITIONS  OF  “INDIAN” 


The  term  "Indian”  may  be  used  in  an  ethnological  or  in  a 
legal  sense,  Etlmologically,  the  Indian  race  may  be  distin- 
guished from  the  Caucasian,  Negro,  Mongolian,  and  other  races. 
If  a person  is  three-fourths  Caucasian  and  one-fourth  Indian, 
it  is  absurd,  from  the  ethnological  standpoint,  to  assign  him  to 
the  Indian  race.  Yet  legally  such  a person  may  be  an  Indian, 
From  a legal  standpoint,  then,  the  biological  question  of  race  is 
generally  pertinent,  but  not  conclusive*  Legal  status  depends 
not  only  upon  biological,  but  also  upon  social  factors,  such  as  the 
relation  of  the  individual  concerned  to  a white  or  Indian  com- 
munity. This  relationship,  in  turn,  has  two  ends — an  individual 
and  a community*  The  individual  may  withdraw  from  a tribe 
or  be  expelled  from  a tribe ; or  he  may  be  adopted  by  a tribe. 
He  may  or  may  not  reside  on  an  Indian  reservation.  He  may  or 
may  not  be  subject  to  the  control  of  the  Federal  Government  with 
respect  to  various  transactions*  All  these  social  or  political 
factors  may  affect  the  classification  of  an  individual  as  an 
"Indian”  or  a "non-Indian”  for  legal  purposes,  or  for  certain 
legal  purposes.  Indeed,  in  accordance  with  a statute  reserving 
jurisdiction  over  offenses  between  tribal  members  to  a tribal 
court,  a white  man  adopted  into  an  Indian  tribe  has  been  held 
to  be  an  Indian,* 1 * *  and  the  decided  cases  do  not  foreclose  the  argu- 
ment that  a person  of  entirely  Indian  ancestry  who  has  never 
had  any  relations  with  any  Indian  tribe  or  reservation  may  be 
considered  a non-Indian  for  most  legal  purposes. 

What  must  be  remembered  is  that  legislators,  when  they  use 
the  term  "Indian”  to  establish  special  rules  of  law  applicable 
to  "Indians,”  are  generally  trying  to  deal  with  a group  distin- 
guished from  "non-Indian”  groups  by  public  opinion,-  and  this 
public  opinion  varies  so  widely  that  on  certain  reservations  it 
is  common  to  refer  to  a person  as  an  Indian  although  15  of  his 
16  ancestors,  4 generations  back,  were  white  persons ; while  in 
other  parts  of  the  country,  as  in  the  Southwest,  a person  may 
be  considered  a Spanish-Ameriean  rather  than  an  Indian  although 
his  blood  is  predominantly  Indian. 

The  lack  of  unanimity  which  exists  among  those  who  would 
attempt  a definition  of  Indians  is  reflected  in  the  difference  in 
instructions  to  the  enumerators  of  the  1930  and  1940  censuses. 


*Noflre  y.  United  mates , 164  U.  S,  657  (1897). 

1 A graphic  example  of  the  borrowing  by  courts  of  uncritical  impres- 
sions of  what  constitutes  an  Indian  is  found  in  a series  of  easer;  on  the 
question  whether  the  natives  of  the  Pueblos  are  “Indians.’*  In  1869,  the 
Supreme  Court  of  the  Territory  decided  that  they  could  not  be  considered 
Indians  because  they  were  “honest,  industrious,  and  law  abiding  citizens” 
and  “a  people  living  for  three  centuries  in  fenced  abodes  and  cultivating 
the  edit  for  the  maintenance  of  themselves  and  families,  and  giving  an 
example  of  virtue,  honesty,  and  industry  to  their  more  civilized  neighbors,’* 

United  mates  V.  Lucero,  1 N,  M.  422,  438,  442  (1869).  In  1876,  the 
Supreme  Court,  likewise,  held  that  these  people  could  not  be  considered 
Indians  because  they  were  “a  peaceable,  Industrious,  intelligent,  honest, 
and  virtuous  people  * * * Indians  only  in  feature*  complexion,  and 

a few  of  their  habits  * * *SM  United  States  v,  Joseph,  94  IT,  S.  014 

616  (1878),  So  long  as  these  impressions  continued  to  prevail,  efforts 
of  the  Indian  Bureau  to  assert  full  powers  of  "guardianship”  over  the 
Pueblos  were  unsuccessful.  See  Chapter  20,  sec.  3,  infra . In  1913  how- 
ever, the  Indian  Bureau  compiled  enough  reports  of  Immorality  among  the 
Pueblos  to  convince  the  Supreme  Court  that  its  earlier  observations  on 
Pueblo  character  had  been  based  upon  erroneous  information  and  that 
these  people  were  really  Indians  needing  Indian  Bureau  supervision. 
The  Court,  per  Tan  Bevsnter,  J.,  quoted  at  length  from  agents*  reports  of 
drunkenness,  debauchery,  dancing,  and  communal  life  in  support  of  the 
conclusion  that  they  were  Indians,  being  a “simple,  uninformed  and 
inferior  people,”  United  States  v.  Sandoval,  231  U,  S,  28.  39-47  (1913). 
It  may  be  doubted  whether  the  conception  of  what  makes  a man  an 
Indian,  Implicit  in  all  these  opinions,  would  be  accepted  today. 

The  test  of  "common  understanding”  is  advanced  by  Cardozo,  J,f  in 
Morrison  v.  California,  291  U.  S,  82,  86  (1984),  in  support  of  the  view 
that  "not  improbably”  a person  with  Indian  blood  of  less  than  one-fourth 
degree  is  to  be  regarded  as  an  Indian. 


In  the  1030  census  enumerators  were  Instructed  to  return  as 
Indians  not  only  those  of  full  Indian  blood,  but  also  those  of 
mixed  white  and  Indian  blood,  "except  where  the  percentage  of 
Indian  blood  is  very  small”  or  where  the  individual  was  “regarded 
as  a white  person  in  the  community  where  lie  lives.”  The  Instruc- 
tions further  specified  that  “a  person  of  mixed  Indian  and  Negro 
blood  shall  be  returned  as  a Negro  unless  the  Indian  blood  pre- 
dominates and  the  status  as  an  Indian  is  generally  accepted  in 
the  community.”  - 

In  the  1940  census  on  the  other  hand,  enumerators  were 
directed  that  "a  person  of  mixed  white  and  Indian  blood  should 
be  returned  as  Indian,  if  enrolled  on  an  Indian  agency  or  reserva- 
tion roll ; or  if  not  so  enrolled,  if  the  proportion  of  Indian  blood 
is  one-fourth  or  more,  or  if  the  person  is  regarded  as  an  Indian 
in  the  community  where  he  lives.”  The  provision  concerning 
persons  of  mixed  Indian  and  Negro  blood  was  changed  to  provide 
for  the  return  of  such  an  individual  ns  Negro,  unless  the  Indian 
blood  very  definitely  predominates  and  he  is  universally  accepted 
in  the  community  as  an  Indian.4 

Recognizing  the  possible  diversity  of  definitions  of  "Indian- 
hood,”  we  may  nevertheless  find  some  practical  value  in  a defini- 
tion of  "Indian”  as  a person  meeting  two  qualifications:  (s) 
That  some  of  his  ancestors  lived  in  America  before  its  discovery 
by  the  white  race,  and  (6)  that  the  individual  is  considered  an 
"Indian”  by  the  community  in  which  lie  lives. 

The  function  of  a definition  of  "Indian”  is  to  establish  a test 
whereby  it  may  be  determined  whether  a given  individual  is  to 
be  excluded  from  the  scope  of  legislation  dealing  with  Indians. 

A typical  statute  dealing  with  Indians  is  the  Trade  and 
Intercourse  Act  of  I8S4,5  which  in  section  25  provides : 

* * * That  so  much  of  the  laws  of  the  United  States 

as  provides  for  the  punishment  of  crimes  committed  within 
any  place  within  the  sole  and  exclusive  jurisdiction  of  the 


? The  Indian  population  of  the  United  States  and  Alaska,  1930,  TJ.  S. 
Department  of  Commerce,  Bureau  of  the  Census,  Washington,  B.  C.  For 
a discussion  of  statutes  distinguishing  between  Indians  and  freedmen  see 
Chapter  S,  see.  11. 

* The  results  of  the  1940  census  are  not  available  at  the  time  of  publica- 
tion of  this  book  so  that  it  is  not  possible  to  compare  the  possible  differ- 
ences in  results  occasioned  by  the  difference  of  instructions  to  enumera- 
tors. In  the  census  of  1910,  though  the  question  of  who  should  be  re- 
turned as  Indian  was  left  to  the  discretion  of  the  enumerator,  he  was 
obliged,  once  he  had  decided  an  individual  was  an  Indian,  to  obtain 
information  concerning  tribe  and  blood,  According  to  the  census  of 
1930  there  were  332,393  Indians  in  continental  United  States  and 
29,983  In  Alaska,  while  In  1910  there  were  265,683  Indians  in  continental 
United  States  and  25,331  in  Alaska.  In  commenting  on  the  results  of 
these  two  censuses,  Dr.  George  B,  L.  Arner,  in  The  Indian  Population  of 
the  United  States  and  Alaska,  1980— U*  S.  Department  of  Commerce, 
Bureau  of  the  Census,  stated ' 


In  the  case  of  the  Indian  population,  rates  of  Increase  or  de- 
crease are  of  little  significance,  as  the  size  of  the  Indian  population 
depends  entirely  upon  the  attention  paid  to  the  enumeration  of 
mixed  bloods,  and  the  Interpretation  of  the  term  “Indian”  In  the 
instructions  to  enumerators.  It  is  not  without  significance  that 
at  the  two  censuses  in  which  specific  questions  were  asked  os  to 
tribe  and  blood,  the  number  of  Indians  should  have  been  much 
larger  than  at  censuses  in  which  these  questions  were  not  asked* 
If  the  definition  of  the  Indian  population  were  limited  to  Indians 
maintaining  tribal  relations,  the  enumeration  of  the  Bureau  o* 
Indian  Affairs  Is  probably  more  nearly  accurate  than  that  of  the 
census.  This  enumeration  in  1932.  showed  a total  of  228  381.  On 
the  other  hand,  if  all  persons  having  even  a trace  of  Indian  blood 
were  returned  as  Indians,  the  number  would  far  exceed  even  the 
total  returned  at  the  census  of  1930.  (P.  2.) 

As  of  January  1,  1839,  the  Bureau  of  Indian  Affairs  estimated  that  there 
were  under  its  jurisdiction  351,878  Indians  la  continental  United  States 
and  29,983  in  Alaska,  or  a total  of  381,861.  This  number  includes  indi- 
viduals of  as  little  as  Indian  blood  entitled  to  certain  rights  or  bene- 
fits as  Indians,  as  well  as  white  persons  adopted  into  an  Indian  tribe. 
Statistical  Supplement  to  the  Annual  Report  of  the  Commissioner  of  In- 
dian Affairs,  1939.  ^ 

s Act  of  June  30,  1834,  see,  25,  4 Stat,  729,  R.  S.  I 2145,  25  TJ.  $.  C,  217, 
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United  States,  slml!  be  in  force  in  the  Indian  country: 
Provided,  The  same  shall  not  extend  to  crimes  committed 
by  one  Indian  against  the  person  or  property  of  another 
Indian,  (F.  733.) 

Lacking  other  criteria  than  the  words  of  the  statute,  the  courts 
have,  reasonably  enough,  taken  the  position  that  the  term 
“Indian”  is  one  descriptive  of  an  individual  who  has  Indian  blood 
in  his  veins  and  who  is  regarded  as  an  Indian  by  the  society  of 
Indians  among  whom  he  lives.  Thus,  in  holding  that  a white 
man  who  is  adopted  Into  an  Indian  tribe  does  not  thereby  become 
an  Indian  within  the  meaning  of  the  foregoing  statute,* 01 * * * * 6  the 
Court,  in  United  States  v9  Rogers?  said* 

* * * And  we  think  it  very  clear,  that  a white  man  who 

at  mature  age  is  adopted  in  an  Indian  tribe  does  not 
thereby  become  an  Indian,  and  was  not  Intended  to  be 
embraced  in  the  exception  above  mentioned.  He  may 
by  such  adoption  become  entitled  to  certain  privileges  in 
the  tribe,  and  make  himself  amenable  to  their  laws  and 
usages  Yet  he  is  not  an  Indian ; and  the  exception  is  con- 
fined to  those  who  by  the  usages  and  customs  of  the 
Indians  are  regarded  ns  belonging  to  their  race.  It  does 
not  speak  of  members  of  a tribe,  but  of  the  race  generally,5 * * 
of  the  family  of  Indians;  and  it  intended  to  leave  them 
both,  as  regarded  their  own  tribe,  and  other  tribes  also, 
to  be  governed  by  Indian  usages  and  customs,  (Fp.  573“ 
573.) 

Though  a white  man  cannot  by  association  become  an  Indian, 
within  the  application  of  the  foregoing  statute,  an  Indian  may, 
nevertheless,  under  some  circumstances,  lose  his  identity  as  an 
Indian.  It  has  been  held  that  the  General  Allotment  Act- 
operates  to  make  Indians  who  are  descendants  of  aboriginal 
tribes,  but  who  have  taken  up  residence  apart  from  any  tribe 
and  adopted  habits  of  civilization,  non-Indians,  within  the  mean- 
ing of  an  Alaska  statute  defining  Indians  for  the  purpose  of 
liquor  r egulation  ns  “aboriginal  races  inhabiting  Alaska  when 
annexed  to  the  United  States,  and  their  descendants  of  the  whole 
or  half  blood  who  have  not  become  citizens  of  the  United 
States,” 0 

In  upholding  the  constitutionality  of  the  federal  statute  making 
murder  of  an  Indian  by  another  Indian  on  an  Indian  reservation 
a federal  crime,  the  Supreme  Court  declared: 

the  fair  inference  is  that  the  offending  Indian  shall  belong 
to  that  or  some  other  tribe.10 

On  the  other  hand,  an  Indian  does  not  lose  his  identity  as 
such  within  the  meaning  of  federal  criminal  jurisdictional  acts, 
even  though  he  has  received  an  allotment  of  land,  is  not  under 
the  control  or  immediate  supervision  of  an  Indian  agent,  and 
has  become  a citizen  of  the  United  states  and  of  the  state  in 
which  he  resides.11 * * 


eAct  of  June  30,  1834,  4 Stat.  720. 

t 4 How.  Q67  (1846),  Accord:  United  States  v.  Ragsdale,  27  Fed, 
Cas.  No.  16113  (C,  C.  Ark.,  1847)  ; E.v  Parte  Morgan , 20  Fed.  298  (D.  C. 
W.  D.  Ark.,  1883)  ; ’Westmoreland  v.  United  States.  155  IT,  S.  545  (1895)  ; 
AWeriy  v.  United  States , 162  U,  S.  499  (1896)  (holding  that  a Negro 
does  not  by  adoption  into  a tribe  become  an  Indian). 

The  same  rule  would  seem  to  apply  to  a white  man  married  to  an 
Indian  woman  and  residing  on  a reservation.  At  least,  it  has  been  held 
that  a white  roan,  married  to  an  Indian  woman,  residing  on  a reserva- 
tion, and  made  a member  of  the  tribe  or  nation,  is  not  an  Indian  en- 
titled to  share  in  trioal  funds  or  In  the  allotment  of  Indian  lands.  Red 
Bird  v.  United  States,  203  U.  S,  76  (1906). 

"Act  of  February  8,  1887,  24  Stat,  3S8,  25  XJ.  S.  C 331,  at  seq. 

» Nagle  v.  United  States , 191  Fed,  141  (C.  C.  A 9.  1911). 

io United  States  v.  Kagama,  118  U,  S.  375,  383  (1886).  And  see 
Chapter  14,  fn.  9. 

11  United  States  v,  Flynn,  25  Fed.  Cas.  No,  15124  (C.  C.  Mins.  1870)  * 
Hallotcell  v.  United  States , 221  17.  S,  317  (1911)  ; United  States  v.  Ktya, 
128  Fed.  879  (D.  C,  N.  D.  1903)  ; United  States  V.  Oelestine , 215  U.  S. 
278  (1909)  ; United  States  v.  Sutton,  215  U.  S.  291  (1909),  Also  see 
Chapter  8,  sec-  20, 


Within  the  moaning  of  those  various  statutes  which  though 
applicable  to  Indians  do  not  define  them,  the  courts,  in  defining 
the  status  of  Indians  of  mixed  Indian  and  other  blood”  have 
largely  followed  the  test  laid  down  in  United  States  v.  Rogers,1* 
to  the  effect  that  an  individual  to  be  considered  an  Indian  must 
not  only  have  some  degree  of  Indian  blood  but  must  in  addition 
bo  recognized  as  an  Indian.  In  determining  such  recognition 
the  courts  have  heeded  both  recognition  by  the  tribe  or  society 
of  Indians  and  recognition  by  the  Federal  Government  as 
expressed  in  treaty  and  statute.14 

Thus  In  United  States  v,  Higgins15  it  was  said: 

In  determining  as  to  what  class  half-breeds  belong,  we 
may  refer,  then,  to  the  treatment  and  recognition  the 
executive  and  political  departments  of  the  government 
have  accorded  them.  * * * (F;  350.) 

Considering  the  treaties  and  statutes  in  regard  to  half- 
breeds,  I may  say  that  they  never  have  been  treated  as 
white  people  entitled  to  rights  of  American  citizenship* 
Special  provision  has  been  made  for  them,-  special  reser- 
vations of  land,  special  appropriations  of  money.  No 
such  provision  lias  been  made  for  any  other  class.  It 
is  Well  known  to  those  who  have  lived  upon  the  frontier 
in  America  that,  as  a rule,  half-breeds  or  mixed-blood 
Indians  hove  resided  with  the  tribes  to  which  their 
mothers  belonged ; that  they  have,  as  a rule,  never  found 
a welcome  home  with  their  white  relatives,  but  with  their 
Indian  kindred.  It  is  tout  just,  then,  that  they  should  be 
classed  as  Indians,  and  have  all  of  the  rights  of  the 
Indian.  In  7 Op.  Attys.  Gen.  746,  it  is  said,  “Half-breed 
Indians  are  to  be  treated  as  Indians,  in  all  respects,  so 
long  as  they  retain  their  tribal  relations.”  (P.  352.) 


3?The  term  “mixed  blood  Indian’*  hag  been  held  to  Include  not  only 
those  of  half  white  or  more  than  half  white  blood,  but  every  Indian 
having  an  identifiable  admixture  of  white  blood,  however  small.  United 
States  v.  Detroit  First  Nat . Bank,  234  U.  S,  245  (1914)  ; State  v.  moolis, 

01  Wash.  142.  112  Fac.  28D  (1910),  For  a discussion  of  distinctions 
based  on  degrees  of  Indian  blood,  see  Chapter  8,  see.  SB(I)  (a), 

M Supra , fn.  7. 

« Numerous  treaties,  ns  well  as  statutes,  have  recognized  individuals 

of  mixed  blood  as  Indians.  Treaty  of  September  29,  1817,  with  the 

Wyandot  and  other  tribes,  7 Stat,  163 ; Treaty  of  October  6,  1818,  With 
the  Miami  Indians,  7 Stat.  191;  Treaty  of  August  4,  1824,  with  the  Sac 

and  Fox  Indians,  7 Stat.  229  ; Treaty  of  November  15,  1824,  with  the 
Quapaw  Indians,  7 Stat.  233  ; Treaty  of  June  2,  1825,  with  the  Osage 
Indians  7 Stat.  240  ; Treaty  of  June  3,  1825,  with  the  Kansas  Indians, 

7 Stat,  245 ; Treaty  of  August  5,  1820,  with  the  Chippewas,  7 Stat.  291 ; 
Treaty  of  October  16,  1826,  with  the  Pottawatomie  Indians,  7 Stat.  298, 
299  ; Treaty  of  October  23,  1826,  with  the  Miami  Indians,  7 Stat,  302  % 
Treaty  of  August  1,  1829,  with  the  Winnebago  Indians,  7 Stat.  824 ; 
Treaty  of  July  15,  1880,  with  the  Sioux  Indians,  7 Stat.  330  ; Treaty 
of  August  30,  1831,  with  the  Ottawa  Indians,  7 Stat.  362  ; Treaty  of 
September  15,  1832,  with  the  Winnebago  Indians,  7 Stat.  872 ; Treaty 
of  September  21,  1832,  with  the  Sac  and  Fox  Indians,  7 Stat.  374; 

Treaty  of  October  27,  1832,  with  the  Pottawatomie  Indians,  7 Stat.  400  ; 
Treaty  of  March  28,  1836,  with  the  Ottawa  and  other  Indians,  7 Stat 
493 ; Treaty  of  July  29.  1837,  with  the  Chippewa  Indiana,  7 Stat  537 ; 

Treaty  of  September  29,  1837,  with  the  Sioux  Indians,  7 Stat  539 ; 
Treaty  of  November  1,  1837,  with  the  Winnebago  Indians,  7 Stat  545  ; 
Treaty  of  October  4,  1842,  with  the  Chippewa  Indiana,  7 Stat.  592; 

Treaty  Of  October  18,  1848,  with  the  Menominee  Indians,  9 Stat.  952 ; 

Treaty  of  March  15,  1854,  with  the  Ottoe  and  Missouria  Indians,  10  Stat. 
1038;  Treaty  of  February  22,  1855,  with  the  Chippewa  Indians,  10  Stat. 
1169  * Treaty  of  February  27,  1855,  with  the  Winnebago  Indians,  10  Stat. 
1174  ; Treaty  of  September  24,  1857,  with  the  Pawnee  Indians,  11  Stat- 
731 ; Treaty  of  March  12,  1858,  with  the  Ponca  Indians,  12  Stat.  ©99  % 
Treaty  of  September  29,  1865,  with  the  Osage  Indians,  14  Stat.  689; 
Treaty  of  October  14,  1865,  with  the  Cheyenne  Indians,  14  Stat-  705  ; 

Treaty  of  March  21.  1866,  with  the  Seminole  Indians,  14  Stat.  750; 

Act  of  April  27,  1816,  6 Stat.  171  ; Act  of  June  30,  1834,  4 Stat.  740  ; 
Act  of  March  2.  1837,  6 Stat.  689  ; Act  of  June  5,  1872,  17  Stat.  226  ; 
25  tr  S.  C,  479,  25  u.  S.  C.  163;  Act  of  May  27,  1008,  35  Stat  312, 
25  U.  S.  C.  184,  28  U.  S.  C-  41(24). 

In  at  least  one  treaty,  children  are  described  as  quarter-blood  Indians. 
Treaty  of  September  29,  1817,  with  the  Wyandot  and  other  tribes, 
7 Stat.  168. 

is  103  Fed.  348  (C,  C.  Mont.  1900), 
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THE  FIELD  OF  INDIAN  LAW:  INDIANS  AND  THE  INDIAN  COUNTRY 


Presumptively,  a person  of  mixed  blood  residing  upon  a reser- 
vation, and  enrolled  in  a tribe,  is  an  Indian  for  purposes  of 
legislation  on  federal  criminal  jurisdiction/0  It  has  been  held1* 
that  an  individual  of  less  than  one-half  Indian  blood  enrolled 
in  a trihe  and  recognized  as  an  Indian  by  the  tribe  is  an  Indian 
within  the  Act  of  March  4,  1900/ m extending  federal  jurisdiction 
to  rape  committed  by  one  Indian  against  another  within  the 
limits  of  an  Indian  reservation.  Likewise,  it  has  boon  held1® 
that  mixed  bloods  who  are  recognized  by  the  tribe  as  members 
thereof  may  properly  receive  allotments  of  lands  as  Indians. 
In  Sully  v,  United  States**  where  one-eighth  bloods  were  in- 
volved, the  court  stated  that  the  persons  were  “of  sufficient 
Indian  blood  to  substantially  handicap  them  in  the  struggle  for 
existence,”  and  held  that  they  were  Indians  and  were  entitled 
to  be  enrolled  as  such. 

Citizenship  has  been  denied  a person  of  half  white  and  half 
Indian  blood  on  the  ground  that  such  an  individual  is  not.  a 
“white  person”  within  the  meaning  of  that  phrase  ns  used  in 
the  statute.31 

On  the  question  of  the  status  of  offspring  of  white  and  Indian 
or  Negro  and  Indian  parents,  there  are  conflicting  lines  of 
authority.  One  holds  to  the  common  law  doctrine  that  the  off- 
spring of  free  parents  assumes  the  status  of  the  father;  the 
other  to  the  general  tribal  custom  that  the  offspring  assumes  the 
status  of  the  mother.33 

In  the  first  category  are  decisions  to  the  effect  that  the  off- 
spring of  the  union  between  a white  man  23  and  an  Indian  woman 
or  between  a Negro  24  and  an  Indian  -woman  assume  the  status 
of  the  father  and  are  therefore  not  Indians  within  the  meaning 
of  statutes  extending  or  denying  federal  jurisdiction  over  crimes 
committed  by  an  Indian  against  another  Indian,  And  there  are 
holdings  that  where  a child  is  born  off  the  reservation  of  a white 
father  and  an  Indian  mother,  he  will  not,  by  returning  to  the 
reservation,  and  receiving  an  allotment  of  land  as  an  Indian,  be 
classed  as  an  Indian  so  as  either  to  exempt  his  property  from 
state  taxation  * or  to  bring  himself  within  the  criminal  jurisdic- 
tional statutes  relating  to  Indians.28 

In  the  second  category  we  find  many  cases  which  follow  the 
usual  tribal  custom  wherein  it  is  held  that  the  offspring  of  an 
Indian  mother  and  a white  or  Negro  father  assumes  the  status  of 
the  mother.37  Here  again  the  ultimate  question  of  the  status  of 

u Famous  Smith  y.  Untied  States,  151  U.  S.  50  (1894). 

37  United  States  v,  Gardner,  189  Fed.  690  (D.  C.  R D,  Wia.  1911). 
Accord;  State  v.  Campbell,  53  Minn.  354,  55  N.  W.  553  (1893) 

n 85  Stnt.  1088,  1161, 

15  Sloan  v.  United  States,  US  Fed.  283  <C.  C.  Neb,  1902). 

**195  Fed.  113  (C,  C.  S.  D.  1912). 

14  In  re  Camille f 0 Fed,  256  (C,  C-  Ore.  1880)  (Construing  R.  S.  § 671.) 

u On  tribal  power  over  determination  of  membership  see  Chapter  7, 
sec.  4. 

Parte  Reynolds , 20  Fed-  Cas,  No.  11719  (B.  C.  W D Ark 

1879), 

24  United  States  V.  Ward , 42  Fed.  320  (C,  C.  S.  D.  Cal,  1890), 

25  United  States  y,  Higgins,  110  Fed.  6Q9  (C.  O,  Mont.  1901).  gee 
Chapter  13,  see,  4, 

**  United  States  v.  Hadley , 99  Feel.  437  (C.  C.  Wash.  1800).  gee 
Chapter  18, 

m In  United  states  v.  Higgins,  103  Fed.  343,  352  (C.  C,  Mont,  1900), 
it  vmn  held  that  one  horn  of  a white  father  and  an  Indian  mother,  and 
who  was  a recognized  member  of  the  tribe  of  Indians  in  which  his  mother 
belonged,  was  not  subject  to  taxation  under  the  laws  of  the  state  in  which 
he  resided.  In  Vezina  v,  United  States,  245  Fed.  411  (C,  C,  A.  8,  1917) 
the  daughter  of  a half-  to  three-fourths  blood  Chippewa  woman  and  a 
white  man  was  held  to  be  by  blood  a member  of  the  Fond  du  Lac  Band 
of  Chippewas  of  Lake  Superior,  the  court  thereby  oyerruling  the  actios 
of  the  Department  of  Indian  Affairs  in  refusing  enrollment  and  allotment 
to  the  daughter.  And  in  Alberty  v.  United  States,  162  TJ,  S.  499  (1896), 
the  court  held  that  an  illegitimate  child,  born  of  an  Indian  man  and  a 
colored  woman,  takes  the  status  of  its  mother  and  is  therefore  not  an 
Indian. 


the  individual  will  depend  on  his  or  his  mother’s  recognition  as 
an  Indian  by  the  tribe.  In  this  connection  the  language  of  the 
court  in  Waldron  v.  United  States**  may  be  noted: 

* * * In  this  proceeding  the  court  has  been  Informed  as 

to  the  usages  and  customs  of  the  different  tribes  of  the 
Sioux  Nation,  and  has  found  os  a fact  that  the  common  law 
does  not  obtain  among  said  tribes*  as  to  determining  the 
race  to  which  the  children  of  a white  man,  married  to  an 
Indian  woman,  belong;  but  that,  according  to  the  usages 
and  customs  of  said  tribes,  the  children  of  a white  man 
married  to  an  Indian  woman  take  the  race  or  nationality 
of  the  mother. 

* * * * * 

* * * The  United  Stales  have  never,  so  far  ns  legis= 

iation  is  concerned,  recognized  the  technical  rule  of  the 
common  law  in  reference  to  the  children  born  of  a white 
father  and  an  Indian  mother.  In  1807,  Congress  in  the 
Indian  appropriation  act  of  that  year  (Act  June  7,  189?, 
e.  3,  30  Sfat,  00),  declared: 

“That  all  children,  horn  of  a marriage  heretofore 
solemnized  between  a white  man  and  an  Indian  woman 
by  blood  and  not  by  adoption*  where  said  Indian 
woman  is  at  this  time,  or  was  at  the  time  of  her  death, 
recognized  by  the  tribe,  shall  have  the  same  rights 
and  privileges  to  the  property  of  the  trihe  to  which 
the  mother  belongs  or  belonged  at  the  time  of  her 
death  by  blood,  as  any  other  member  of  file  tribe,  and 
no  prior  act  of  Congress  shall  be  construed  ns  to  debar 
such  child  of  such  rights,” 
***** 

In  Davison  v,  Gibson,  no  Fed,  445,  5 O.  O,  A.  545*  the 
Circuit  Court  of  Appeals  of  this  circuit  said : 

“It  is  common  knowledge,  of  which  the  court  should 
take  judicial  knowledge*  that  the  domestic  relations 
of  the  Indians  of  this  country  have  never  been  regu- 
lated by  the  common  law  of  England,  and  that  that 
law  is  not  adapted  to  the  habits*  customs,  and  mam 
nets  of  the  Indians.” 

The  court  has  considered  the  cases  cited  by  counsel  for 
defendants  wherein,  upon?  certain  facts*  persons  were 
held  not  to  be  Indians;  but  these  cases  either  seek  to 
invoke  what  they  say  was  the  common  law,  or  are  in 
criminal  proceedings.  These  cases,  so  far  as  they  seek 
to  invoke  the  common  law  to  the  Indians,  are  not  fol- 
lowed* for  reasons  herein  stated,  and,  so  far  as  they  seek 
to  construe  criminal  statutes,  are  Inapplicable  as  there  is 
a wide  distinction  to  be  made  between  the  construction 
of  a criminal  statute  and  a contract  between  a tribe  of 
Indians  and  the  United  States.  (Pp,  419^-420.) 

That,  however,  even  with  reference  to  statutes  on  federal 
criminal  jurisdiction,  the  child  of  an  Indian  mother  may  assume 
her  status  is  borne  out  by  the  decision  of  the  court  in  United 
States  v.  Sanders  ® 

Likewise,  it  has  been  held 50  that  the  child  of  a white  father 
and  an  Indian  mother,  abandoned  by  the  father  and  residing  in 
tribal  relationship  with  the  mother,  is  an  Indian  within  the 
meaning  of  a statute  defining  the  offense  of  selling  liquor  to 
Indians. 

In  the  foregoing  discussion  notice  has  been  taken  with  but  a 
single  exception  only  of  those  statutes  wherein  no  definition  of 
the  word  “Indian1-  was  attempted. 

Although  Congress  has  classified  Indians  for  various  particular 
purposes,  it  has  never  laid  down  a classification  and  either  speei= 
fled  or  implied  that  Individuals  not  falling  within  the  classifica- 
tion were  not  Indians,  In  various  enactments  classification  has 


25 143  Fed,  413  (C,  C.  S.  D,  1905)  ; see  also  Siati x Miffed  Blood,  20  Op 
A.  G.  711  (1894), 

20  27  Caf?.  No.  16220  (C.  C.  Ark,  1847),  Of.  Ex  Parte  Pcro,  90  F.  2d 
28  (C-  G,  A,  7,  1938)  (holding  that  the  child  of  an  Indian  mother  and  a 
half-blood  father  who  lives  on  the  reservation  and  is  recognized  as  an 
Indian,  is  an  Indian  within  federal  criminal  jurisdictional  statutes), 

30 FarreU  v.  United  States,  110  Fed.  942  (C.  C,  A.  8,  1901).  Accord: 
Halbert  v.  United  States,  283  U.  S-  753  (1931). 
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Imh»ii  based  primarily  upon  t lit1  presence  of  some  quantum  of 
Indian  blood.  Thun,  the  Indian  Appropriation  Aid  of  May  25. 
]0l8.al  provides : 

X„  npiirnpriiit  loin  except  appropriations  iimdfi  pursuant 
to  iw'ii ties,  slmll  bo  used  to  educate  children  of  less  than 
cmu-foui'lli  Indian  blood *  * * * 

For  the  purpose  of  controlling  the  truffle  in  liquor  with  the 
Indiana  Congress  bus  classified  Indians  under  the  “charge  of  any 
Indian  superintendent  or  agent,”32  By  a later  act*1  the  classi- 
fication was  changed  to  include  "any  Indian  to  whom  allotment 
of  hind  lias  been  made  while  the  title  to  the  same  shall  be  held 
in  trust  by  the  Government”  or  “any  Indian  a ward  of  the  Gov- 
ernment under  charge  of  any  Indian  superintendent  or  agent  or 
"any  Indian,  including  mixed  bloods,  over  whom  the  Government, 
through  its  departments,  exercises  guardianship,”  This  classi- 
fication is  perhaps  as  broad  as  any  that  may  be  found  in  con- 
gressional enactment,  extending  us  it  does  to  all  mixed  bloods 
providing  only  that  they  be  considered  as  wards  of  the 
government.34 

Various  special  acts  relating  to  certain  tribes  have  provided 
for  the  removal  of  restrictions  on  alienation  from  lands  of  the 
members  of  the  tribe  of  less  than  one-lmlf  Indian  blond.*  Other 
acts  have  used  the  term  “mixed  blood,”30 

In  the  Act  of  March  4,  1031,”  relating  to  the  Eastern  Band  of 
Che  tokens  of  North  Carolina,  Congress  states* 

sit  * ti«  That  thereafter  no  person  of  less  than  one- 
sixteenth  degree  of  said  Eastern  Cherokee  Indian  blood 
shall  be  recognized  as  entitled  to  any  rights  with  the 
Eastern  Band  of  Cherokee  Indians  except  by  inheritance 
from  a deceased  member  or  members:  * * * (P- 

1518. ) 

Congress  had  previously  recognized  Indians  of  less  than  this 
degree  of  blood  for  in  the  Act  of  June  4,  1924”  it  provided : 

That  any  member  of  said  band  whose  degree  of  Indian 
blood  is  less  than  one-sixteenth  may,  in  tlie  discretion  of 
the  Secretary  of  Interior,  be  paid  a cash  equivalent  in 
lieu  of  an  allotment  of  land.  (F.  379,) 


40  Stat  QG4.  25  V.  S.  C,  297,  n M 

Act  nf  July  23,  1892,  27  Stut.  260,  2bl. 
sa  Aut  uf  Jiiiumry  30,  1807,  29  Stat.  OOG.  See  Chapter  17. 

For  a discussion  of  wardship  see  Chapter  8,  sec.  9. 
as  Act  of  May  27,  1908,  35  Stat.  312  (Five  Civilised  Tribes)  ; Act  of 
March  3,  1921,  41  Stat.  1249  (Osage), 

ao  Act  of  June  21,  1006,  34  Stat.  353;  Act  of  March  1,  1907,  34  Stat, 

1034. 

37  46  Stat.  1518, 

3*43  Stat.  366, 


A recent  statutory  definition  of  an  Indian  is  that  contained  in 
the  Indian  UGurgnnization  Act,”  which  in  section  19  provides: 

Tin*  term  "Indian”  us  used  in  this  Act  shall  include  all 
persons  of  Indian  descent  who  are  members  of  any  recog- 
nized Indian  tribe  now  under  Federal  jurisdiction,  and  all 
persons  who  are  descendants  of  such  members  who  were, 
bn  .Tune  1,  1934,  residing  within  the  present  boundaries  of 
anv  Indian  reservation,  and  shall  further  include  all  other 
persons  of  one-lmlf  or  more  Indian  blood.  For  the  pur- 
poses of  this  Act,  Eskimos  and  other  aboriginal  peoples 
of  Alaska  shall  be  considered  Indians.-10  (P.  988,) 

In  this  act  as  in  the  foregoing  acts,  the  definition  of  "Indian”  is 
limited  in  Its  connotation  to  the  purposes  of  the  legislation. 

Apart  from  statute,  the  administrative  agencies  of  the  Federal 
Government  dealing  with  Indian  affairs  commonly  consider  a 
person  who  is  of  Indian  blood  and  a member  of  a tribe,  regardless 
of  degree  of  blood*  an  Indian.41 

Thus  the  Indian  Law  and  Order  Regulations  approved  by  tlie 
Secretary  of  the  Interior  on  November  27,  1930/“  contain  the 
provision : 

For  the  purpose  of  the  enforcement  of  the  regulations  in 
this  part,  nn  Indian  shall  be  deemed  to  be  any  person  of 
Indian  descent  who  is  ft  member  of  any  recognized  Indian 
tribe  now  under  Federal  jurisdiction  * * * 

This  definition  exemplifies  the  idea  that  in  dealing  with 
Indians  the  Federal  Government  is  dealing  primarily  not  with 
a particular  race  as  such  but  with  members  of  certain  social- 
political  groups  towards  which  the  Federal  Government  lias 
assumed  special  responsibilities. 


3D  Act  of  June  18,  1034,  48  Stat.  984,  25  TL  B.  C.  461,  ct  seq, 

.40  F0r  further  definitions  of  Alaskan  natives  as  Indians  see  Chapter 

21,  sec.  1,  ...  „ . . , , . 

4i  too,  however,  one  finds  administrative  regulations  which 

classify  Indians  according  to  blood  quantum  for  particular  purposes. 
Thus  by  Executive  order  of  January  31,  1939,  Indians  of  one-fourth  or 
more  Indian  blood  were  exempted  insofar  as  positions  in  the  Bureau 
of  Indian  Affairs  were  concerned,  from  Civil  Service  examination, 
Chapter  8,  sec.  4B(2).  On  the  other  hand  regulations  concerning  the 
admission  of  Indians  Into  Indian  hospitals  and  sanitoria  provide  that  * 

85  2.  Persons  who  are  In  need  of  hospitalization  and  who  are 
euro  lied  Indians,  recognized  members  of  a tribe,  and_  who  are 
unable  to  provide  such  hospitalization  from  their  own  funds, 
may  be  admitted  to  such  Institutions. 

* 

85.4.  Preference  should  he  given  to  those  of  a higher  degree 
of  Indian  blood.  * * * 

(25  C.  F.  R.  SG.2  and  85.4) 

«25  C.  F,  R-  161,2, 


SECTION  3.  INDIAN  COUNTRY 


Although  the  term  "Indian  country"  has  been  used  In  many 
senses,  it  may  perhaps  be  most  usefully  defined  as  country  within 
which  Indian  laws  and  customs  and  federal  laws  relating  to 
Indians  are  generally  applicable.  The  phrase  ‘-generally  appli- 
cable" is  used  because  for  certain  purposes  tribal  law  and 
custom  and  federal  law  relating  to  Indians  have  a validity 
regardless  of  locality.  Tims,  for  example,  Congress  has  made 
It  a crime  to  sell  liquor  to  Indians  anywhere  in  the  United 
States/11  and  the  status  which  an  Indian  acquires  by  tribal 
custom  marriage  will  generally  be  recognized  in  all  parts  of 
the  United  States/1 

The  greater  part,  however,  of  the  body  of  federal  Indian  law 
and  tribal  law  applies  only  to  certain  areas  which  have  a peculiar 


43  Act  of  July  23.  1892.  27  Stat.  280,  as  amended  by  Act  of  June  10, 
1938,  52  Stat.  096,  25  U.  S.  0.  241.  And  see  Chapter  17,  sec.  3. 

“54  I.  B.  39  (1932)  ; and  see  R.  A.  Brown,  The  Indian  Problem  and 
q v (1930)  39  Yale  I/.  J.  307,  315,  See  also  Chapter  7,  see.  5, 

ERJC 


relation  to  the  Indians  and  which  in  their  totality  comprise  the 
Indian  country. 

Tho  Indian  country  at  any  particular  time  must  be  viewed 
with  reference  to  the  existing  body  of  federal  and  tribal  law. 
Until  1817  it  is  country  within  which  the  criminal  laws  of  the 
United  States  are  not  generally  applicable,  so  that  crimes  w 
Indian  country  by  whites  against  whites,  or  by  Indians,  are  not 
cognizable  in  state  or  federal  courts*  any  more  than  crimes 
committed  on  the  soil  of  Canada  or  Mexico,  Treaties  defined  the 
boundaries  between  the  United  States,  or  the  separate  states, 


« under  the  Act  of  July  22,  1790,  1 Stat.  137,  federal  jurisdiction  was 
extended  over  any  crime  committed  by  a citizen  or  Inhabitant  of  the 
United  States  against  the  parson  or  property  of  any  friendly  Indian  in 
any  town,  settlement,  Or  territory  belonging  to  any  nation  or  tribe  of 
Indians.  Since  the  act  specified  that  it  waft  to  be  in  force  only  for  2 
years,  it  was  superseded  by  the  Act  of  March  1,  1793,  1 JJ29,  wh^e^ 

extended  federal  jurisdiction  ns  before. 

Chapter  18. 


On  criminal  jurisdiction  see 
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THE  FIELD  OF  INDIAN  LAW:  INDIANS  AND  THE  INDIAN  COUNTRY 


and  the  territories  of  the  various  Indian  tribes  or  nations,45 
Within  these  territories  the  Indian  tribes  or  nations  had  not 
only  full  jurisdiction  over  their  own  Citizens,  but  the  same 
jurisdiction  over  citizens  of  the  United  States  that  any  other 
power  might  lawfully  exercise  over  emigrants  from  the  United 
States.47  Treaties  between  the  United  States  and  various  tribes 
commonly  stipulated  that  citizens  of  the  United  States  within 
the  territory  of  the  Indian  nations  were  to  be  subject  to  the 
laws  of  those  nations.45 

It  is  against  this  legal  background  that  the  first  legislative 
definitions  must  be  understood.  As  early  as  July  22,  1790,^ 
Congress  used  the  expression  “Indian  country’1  in  the  first  trade 
and  intercourse  act,  apparently  with  the  meaning  of  country 
belonging  to  the  Indians,  occupied  by  them,  and  to  which  the 
Government  recognized  them  as  having  some  kind  of  right  and 
title.  In  the  Act  of  March  1,  1793,“  Indian  country  and  Indian 
territory  were  used  synonymously. 

The  Act  of  May  19,  179G. 51  contained  the  first  statutory  delim- 
itation of  Indian  country,  fixing,  according  to  the  then  existing 
treaties,  the  boundary  line  between  Indian  country  and  the 
United  States.  In  this  act,  as  in  those  which  followed  it,  the 
term  ‘‘Indian  country”  is  used  as  descriptive  of  the  country 
within  the  boundary  lines  of  the  Indian  tribes.  In  1799, 83  and 
again  in  1802, 53  the  boundary  of  Indian  country  was  redefined 
by  Congress  to  conform  with  new  treaties.  In  each  instance  it 
was  provided  that  a citizen  or  inhabitant  of  the  United  States 
committing  a crime  against  a friendly  Indian,  or  Indians  within 
Indian  country  should  be  subject  to  the  jurisdiction  of  the  fed- 
eral courts.  In  both  of  these  acts  the  words  ‘‘Indian  country” 
and  “Indian  territory”  are  used  synonymously,6* 

4i  Treaty  of  January  21,  1785,  with  the  Wiandot,  Delaware,  Chippawa, 
and  Ottawa  Nations,  7 Stat.  16;  Treaty  of  November  28,  1785,  with  the 
Oherokqes,  7 Stat.  18 ; Treaty  of  January  3,  1780,  with  the  Choctaw 
Nation,  7 Stat,  21  * Treaty  Of  January  10,  1786,  with  the  Chickasaw 
Nation,  7 Stat,  24;  Treaty  of  January  9,  1789,  with  the  Wyandot,  Dela- 
ware, Ottawa,  Chippawa,  Pottawattima,  and  Sac  Nations,  7 Stat.  28  { 
Treaty  of  August  7,  1780,  with  the  Creek  Nation,  7 Stat.  35  ; Treaty  of 
July  2,  1791,  with  the  Cherokee  Nation,  7 Stat.  39  ; Treaty  of  August 
3,  1795,  with  the  Wyandots,  Delawares,  Shawanoes,  CKtawas,  Ghipewns, 
pntawatimes,  Miamis,  Eel  River,  Weea’s,  Kickapoog,  Piankashaws,  and 
Easkaskiaa,  7 Stat,  49  ; Treaty  of  October  2,  1798,  with  the  Cherokee 
Nation,  7 Stat,  62 ; Treaty  of  December  17,  1801,  with  the  Chactaw 
Nation,  7 Stat.  60  j Treaty  of  October  17,  1802,  with  the  Choctaw  Nation, 

7 Stat.  73 ; Treaty  of  November  S,  1804,  with  the  Sac  and  Fox,  7 Stat. 
84  ; Treaty  of  July  4,  1805,  with  the  Wyandot,  Ottawa,  Chippawa,  Mou- 
ses and  Delaware,  Shawauee,  and  Pottawatiraa  Nations,  7 Stat.  87.  See 
also  Chapter  3,  secs.  3A(2),  3A(3). 

47  It  Is  interesting  to  note  iu  this  connection  that  some  of  the  early 
Trade  and  Intercourse  Acts  contained  a provision  requiring  a citizen  or 
Inhabitant  of  the  United  States  to  acquire  a passport  before  going  into 
the  country  secured  by  treaty  to  the  Indians.  Act  of  May  19,  1796, 

1 Stat.  469  ; Act  of  March  3,  1799,  1 Stat,  743  ; Act  of  March  30,  1802, 

2 Stat,  139.  The  provision  was  modified  in  the  Act  of  June  30,  1834,  4 
Stat,  729  so  as  not  to  apply  to  citizens  of  the  United  States,  See  Chap- 
ter 3,  gee,  3A(3)  i Chapter  4,  sec.  6, 

48  Treaty  of  January  21,  1785,  with  the  Wiandot,  Delaware,  Chip- 
pawa, and  Ottawa  Nations,  7 Stat,  16 ; Treaty  of  November  28,  1785,  With 
the  Cherokees,  7 Stat,  IS ; Treaty  of  January  3,  1786,  with  the  Choctaw 
Nation,  7 Stat.  21 ; Treaty  of  January  10,  1788,  with  the  Chickasaw 
Nation,  7 Stat,  24  ; Treaty  of  January  31,  1786,  with  the  Shawanoe  Na- 
tion, 7 Stat.  26 ; Treaty  of  January  9,  1789,  with  the  Wyandot,  Delaware, 
Ottawa,  Chippawa,  Fattawaftlma,  and  Sac  Nations,  7 Stat,  28;  Treaty 
of  August  7,  1790,  with  the  Creek  Nation,  7 Stat.  35  ; Treaty  of  July  2, 
1791,  with  the  Cherokee  Nation,  7 Stat,  39 ; Treaty  of  August  3,  1795, 
with  the  Wyandots,  Delawares,  Shawanoes,  Ottawas.,  Chipewai,  Futa» 
wa  times,  Miamis,  Eel  Biver,  Weea's,  Efckapoog,  Piankaabawg,  and 
Easkaskias,  7 Stat.  49. 

« 1 Stat.  137. 

“ 1 Stat,  329,  similarly  In  the  Act  of  March  3,  1799,  1 Stat.  743,  and 
in  Act  of  March  30,  1802,  2 Stat.  189. 

51 1 Stat.  469. 

» Act  of  March  3,  1799,  1 Stat.  743. 

63  Act  of  March  30,  1802,  2 Stat.  139. 

“ For  a later  meaning  of  the  term  “Indian  territory”  see  Chapter  23. 


The  inconvenience  of  a territory  in  which  white  desperados 
could  escape  the  force  of  state  and  federal  law  made  itself  felt 
in  the  Act  of  March  3,  1817,“  which  extended  federal  law  to  cover 
crimes  committed  by  an  Indian  or  white  person  within  any 
town,  district,  or  territory  belonging  to  any  nation  or  tribe  of 
Indians,  subject,  however,  to  the  limitation  that  the  act  should 
not  he  construed  to  extend  to  an  offense  by  one  Indian  against 
another  Indian  within  any  Indian  boundary, 

Indian  country  In  all  these  statutes  is  territory,  wherever 
situated,  within  which  tribal  law  is  generally  applicable,  fed- 
eral law  is  applicable  only  in  special  cases  designated  by  statute, 
and  state  law  is  not  applicable  at  alL  This  conception  of  the 
Indian  country  reflects  a situation  which  finds  its  counterpart 
in  international  law  in  the  case  of  newly  acquired  territories, 
where  tlie  laws  of  those  territories  continue  in  force  until 
repealed  or  modified  by  the  new  sovereign.  We  find  that  Con- 
gress, when  called  upon  to  define  Indian  country  in  the  Act  of 
June  30,  1834, 60  said : 

* * * That  all  that  part  of  the  United  States  west  of 

the  Mississippi,  and  not  within  the  states  of  Missouri 
and  Louisiana,  or  the  territory  of  Arkansas,  and,  also, 
that  part  of  the  United  States  east  of  the  Mississippi 
river,  and  not  within  any  state  to  which  the  Indian  title 
has  not  been  extinguished,  for  the  purposes  of  this  act, 
be  taken  and  deemed  to  be  the  Indian  country. 

Whether  Indian  reservations  within  the  exterior  boundariea 
of  a state  but  exempted  by  treaty  or  statute  from  state  jurisdic- 
tion were  included  within  the  foregoing  distinction  is  a question 
not  free  from  doubt.67  Such  doubts,  however,  were  resolved  by 
a series  of  judicial  decisions  and  by  the  failure  to  include  sec- 
tion 1 of  the  Act  of  1834 68  in  the  Revised  Statutes,  thereby 
repealing  it.^ 

No  subsequent  statutory  definition  of  Indian  country  appears, 
though  for  purposes  of  defining  federal  criminal  jurisdiction 
reference  is  made  In  numerous  acts 50  to  “Indian  country.” 

Stat.  383. 

w4  Stat.  729.  In  the  report  of  the  Committee  of  Indian  Affaire  to  the 
House  of  Representatives  concerning,  among  others,  this  act  we  find  the 
following  interesting  commentary  suggesting  a basis  for  the  definition 
of  Indian  country  as  therein  contained. 

The  Indian  country  * m m w|]]  include  all  the  territory  of 
the  United  States  west  of  the  Mississippi,  not  within  Uoniiiana, 
Missouri,  and  Arkansas,  and  those  portions  east  of  that  river,  and 
not  within  the  limits  Of  any  State,  to  which  th9  Indian  title  is 
not  extinguished.  The  Southern  Indians  are  not  embraced  within 
it.  Most  of  them  have  agreed  to  emigrate.  To  all  their  lands, 
with  the  exception  of  those  of  a part  of  a single  tribe,  the  Indian 
title  hag  been  extinguished:  and  the  States  in  which  the  Indians 
Of  that  excepted  tribe  remain,  have  extended  their  laws  over  them. 
***** 

This  act  is  intended  to  apply  to  the  whole  Indian  country,  as 
defined  in  the  first  section.  On  the  west  side  of  the  Mississippi 
its  limits  can  only  be  changed  by  a legislative  act ; on  the  east 
side  of  that  river  it  will  continue  to  embrace  only  those  sections 
of  country  not  within  any  State  to  which  the  Indian  title  shall 
not  be  extinguished.  The  effect  of  the  extinguishment  of  the 
Indian  title  to  any  portion  of  it,  will  be  the  exclusion  of  such 
portion  from  the  Indian  country.  The  limits  of  the  Indian  country 
will  thus  he  rendered  at  all  times  obvious  and  certain.  By  the 
intercourse  act  of  1802.  the  boundary  of  the  Indian  country  was 
n line  of  metes  and  hounds,  variable  from  time  to  time  by  treaties. 
And,  from  the  multiplicity  of  those  treaties,  it  is  now  somewhat 
difficult  to  ascertain  what,  at  any  given  period,  was  the  boundary 
or  extent  of  the  Indian  country.  (F.  10.) 

H.  Kept.  No.  474,  23d  Cong.,  1st  sess.,  vol.  4,  May  20,  1834. 

67  It  was  early  held  that  lands  in  territorial  status  to  which  Indian 
title  had  not  been  extinguished  and  which  were  exempted  by  Treaty  or 
statute  from  state  jurisdiction  remain  Indian  country  within  the  meaning 
of  the  1834  Act,  notwithstanding  the  admission  of  the  state  into  the 
Union.  United  States  v.  liridlcman,  7 Fed.  894  (D„  C.  Ore.  1881). 

«4  Stat.  729. 

®R.  S.  | 5596;  Donnelly  V United  States,  228  U.  S.  243,  268  (1013). 

« Act  of  March  27,  1854,  19  Stat.  289,  270  ,*  Act  of  February  IS,  1875, 

18  Stat.  316,  318,  R.  S.  | 2146,  25  U.  S.  C-  218.  For  statutes  making  it 
a criminal  offense  to  introduce  liquor  into  “Indian  country”  see  Chapter 
17,  see.  3. 


INDIAN  COUNTRY 


Notwithstanding  the  repeal  of  section  1 of  the  Act  of  1884 the 
Supreme  Court,  when  called  upon  to  determine  whether  certain 
land  was  Indian  country,  applied  in  n number  of  instances  the 
cle.lin.it  io i i contained  therein,  83 

The  first  case**  to  reach  tlic  Supreme  Court  after  the  repeal  of 
section  1 of  the  1834  net  involved  the  legality  of  the  seizure  of 
liquor  by  a military  officer  under  the  authority  contained  in  the 
Act  of  1834,  as  amended  by  the  Act  of  1SG4.  The  legality  of  the 
seizure  depended  on  whether  or  not  it  was  made  Jn  Indian 
country,  the  locus  being  at  a point  within  the  territory  of  Dakota. 
In  an  unusual  opinion  the  Court,  per  Mr.  Justice  Miller,  matte 
the  following  observations  ,* 

Notwithstanding  the  immense  changes  which  have  since 
taken  place  in  the  vast  region  covered  by  the  act  of  1834, 
by  the  extinguishment  of  Indian  titles,  the  creation  of 
States  and  the  formation  of  territorial  governments,  Con- 
gress has  not  thought  it  necessary  to  make  any  new  defi- 
nition of  Indian  country.  Yet  during  all  this  time  a large 
body  of  laws  has  been  in  existence,  whose  operation  was 
confined  to  the  Indian  country,  whatever  that  may  be. 
And  men  have  been  punished  by  death,  by  fine,  and  by 
imprisonment,  of  which  the  courts  who  so  punished  them 
had  no  jurisdiction,  if  the  offences  were  not  committed  in 
the  Indian  country  as  established  by  law.  These  facts 
afford  the  strongest  presumption  that  the  Congress  of  the 
United  States,  and  the  judges  who  administered  those 
laws,  must  have  found  In  the  definition  of  Indian  country, 
in  the  act  of  1834,  such  an  adaptability  to  the  altered  cir- 
cumstances of  what  was  then  Indian  country  as  to  enable 
them  to  ascertain  what  it  was  at  any  time  since  then, 
<P,  207.) 

After  analyzing  the  definition  as  contained  in  section  1 of  the 
1834  Act  the  Court  further  said : 

* * * if  the  section  be  read  as  describing  lands  west 

of  the  Mississippi,  outside  of  the  States  of  Louisiana  and 
Missouri,  and  of  the  Territory  of  Arkansas,  and  lands  east 
of  the  Mississippi  not  included  in  any  State,  but  lands 
alone  to  which  the  Indian  title  has  not  been  extinguished, 
we  have  a description  of  the  Indian  country  which  was 
good  then,  and  which  is  good  now,  and  which  is  capable  of 
easy  application  at  any  time. 

* * m * * 

It  follows  from  this  that  all  the  country  described  by 
the  act  of  1834  as  Indian  country  remains  Indian  country 
so  long  as  the  Indians  retain  their  original  title  to  the 
soil,  and  ceases  to  be  Indian  country  whenever  they  lose 
that  title,  in  the  absence  of  any  different  provision  by 
treaty  or  by  act  of  Congress.  (Fp,  208-209.) 

In  following  the  Bates  decision,  the  courts  have  held  that  reser- 
vation lands  to  which  Indian  title  has  not  been  extinguished 
come  within  the  definition  of  Indian  country  as  contained  in  the 
1834  Act,  whether  situated  within  a territory  44  or  state  * 

Ordinarily,  Indian  title  Is  extinguished  by  cession  under 
treaty  or  act  of  Congress,  and  the  land  ceases  to  be  Indian  coun- 
try when  the  cession  becomes  effective.00  Where  the  land,  how- 
ever, is  held  by  the  United  Stales  in  trust,  to  be  sold  for  the 

« 4 Stilt-  729,  738. 

^ Bates  v,  Clarke  90  U.  S.  204  (1877)  ; Ex  Parte  Crate  Dag , 10D  U.  8. 
556  (1883)  i United  States  v.  LeBrisf  121  U.  S.  278  (1887)  ; Clairmont  V. 
United  States,  225  U,  3.  551  (1912). 

« Bates  v.  Clark,  9B  U.  S.  204  (1887). 

Ex  Parte  Cram  Dog,  109  U.  B.  558  (18S3). 

* United  States  v.  LeBris t 121  TJ.  B,  278  (1887).  Gf.  United  States  V. 
Forty-Three  Gallons  of  Whiskey,  108  U>  S.  491  (1883)  (holding  that,  by 
statute,  ceded  Indian  lands  may  remain  Indian  country  for  the  purpose 
of  enforcing  federal  liquor  laws)  * Clairmont  V.  United  State 225  U.  S, 
551  (1912)  ■ Die  ft.  v.  United  States , 208  U.  S,  340  (1908). 

« United  States  v.  La  Plant , 200  Fed.  92  (D.  C.  S.  D.  1911)  (holding 
that  land  held  under  “mere  occupancy’7  ceased  to  be  Indian  reservation 
land  when  cededi  even  before  sale  to  private  parties)  ; United  States  v. 
Myers,  206  Fed.  387  (C«  C.  A.  8,  1913). 
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benefit  of  the  Indian  tribe,  the  courts  have  held  that  it  remains 
“Indian  land”  until  actually  sold,07 

The  first  important  extension  of  the  rule  laid  down  in  the  Bates 
case  occurred  in  1913  in  the  case  of  Donnelly  v.  United  States }m 
which  involved  tlic  question  of  whether  the  jurisdiction  of  the 
United  States  extended  to  the  crime  of  murder  committed  on  au 
xecutive-ordcr  Indian  reservation.  In  holding  that  federal 
imtnal  law  was  applicable,  the  Court  said ; 

It  is  contended  for  plaintiff  in  error  that  tlic  term 
■‘Indian  country"  is  confined  to  lauds  to  which  the  Indians 
retain  their  original  right  of  possession,  and  is  not  appli- 
cable to  those  set  apart  as  an  Indian  reservation  out  of 
the  public  domain,  and  not  previously  occupied  by  the 
Indians. 

* * * In  the  Indian  Intercourse  Act  of  June  30,  1834, 

4 Stat.  729,  e.  101,  the  first  section  defined  the  “Indian 
country"  for  the  purposes  of  that  act.  But  this  section 
was  not  reenacted  in  the  Revised  Statutes,  and  it  was 
therefore  repealed  by  § 5590,  Rev.  Stat.  Ex  parte  Crow  Dog, 
109  U.  S.  550,  561 ; United  States  v,  he  Bris,  121  U,  S.  278, 
280;  Clairmont  v.  United  States , 225  U.  S.  551,  557,  Under 
these  decisions  the  definition  as  contained  in  the  act  of 
1834  may  still  "be  referred  to  in  connection  with  the  pro- 
visions of  its  original  context  that  remain  in  force,  and 
may  be  considered  in  connection  with  the  changes  which 
have  taken  place  in  Our  situation,  with  a view  of  deter- 
mining from  time  to  time  what  must  be  regarded  as 
Indian  country  where  it  is  spoken  of  in  the  statutes." 
With  reference  to  country  that  was  formerly  subject  to 
the  Indian  occupancy,  the  cases  cited  furnish  a criterion 
for  determining  what  is  “Indian  country,"  But  “the 
changes  which  have  taken  place  in  our  situation"  are  so 
numerous  and  so  material,  that  the  term  cannot  now  be 
confined  to  land  formerly  held  by  the  Indians,  and  to 
which  their  title  remains  unextinguished.  And,  in  our 
judgment,  nothing  can  more  appropriately  be  deemed 
“Indian  country,"  within  the  meaning  of  those  provisions 
of  the  Revised  Statutes  that  relate  to  the  regulation  of 
the  Indians  and  the  government  of  the  Indian  country, 
than  a tract  of  land  that,  being  a part  of  the  public  domain, 
is  lawfully  set  apart  as  an  Indian  reservation,  (P.  268- 
269.) 

In  the  same  year,  the  Supreme  Court  in  the  case  of  United 
States  v.  Sandoval 05  held  that  the  lands  of  the  Pueblo  Indians 
come  within  the  definition  of  Indian  country  for  the  purpose  of 
federal  liquor  regulation.  The  Pueblo  lands  were  not,  strictly 
speaking,  a reservation,  but  were  lands  held  by  communal  owner- 
ship in  fee  simple.  It  would  seem  that  the  term  Indian  country 
as  applied  to  the  Pueblos  means  any  lands  occupied  by  “dis- 
tinctly Indian  communities"  recognized  and  treated  by  the  Gov- 
ernment as  “dependent  communities"  entitled  to  Its  protection,70 
The  foregoing  decisions  are  concerned  with  lauds  in  tribal 
tenure.  While  the  Supreme  Court  in  the  Donnelly  case  elim- 
inated the  necessity  for  original  tribal  title  as  a condition  to 
the  application  of  federal  criminal  law,  it  failed  to  consider  the 
applicability  of  the  category  of  Indian  country  to  the  individual 
Indian  holdings. 

Under  the  practice  of  allotting  lands  in  severalty  to  indi- 
vidual Indians,  title  to  the  allotted  land  was  held  in  trust  by  the 
Government  for  the  benefit  of  tlie  allottee,  or  vested  in  the 


^ Ash  Sheep  Go.  v.  United  States , 252  U.  S.  159  (1920),  aflTg  250  Fed. 
591  (C.  C.  A.  9,  1918),  and  254  Fed.  59  (C.  C.  A.  9,  1918).  And  see 
Chapter  15,  Bee.  21. 

m 228  U.  S.  243  (1013).  Accord;  Pronovost  v.  United  States,  232 
U,  S.  487  (1014).  (“An  Indian  reservation  is  Indian  country.77) 

231  U.  S.  28  (1013). 

70  For  a fuller  discussion  of  this  case  see  Chapter  20,  sec.  4,  In  holding 
that  jurisdiction  to  punish  the  offense  of  lareeney  committed  within 
a Pueblo  resided  in  the  Federal  Government,  the  Court  defined  Indian 
country  as  “any  uneeded  lands  owned  or  occupied  by  an  Indian  nation 
or  tribe  of  Indians.”  United  States  v.  Chavez,  290  U.  S,  357  (1933). 
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alluttcu  subject  to  n restraint  against  alienation.  Obviously, 
in  either  case  tribal  title  is  not  involved. 

By  virtue  of  a series  of  murders  committed  on  allotted  lands, 
the  Supreme  Court  wins  called  upon  to  decide  whether  such  lands 
were  Indian  country  for  the  purpose  of  federal  criminal  juris- 
diction. In  the  ease  of  United  States  v.  Pelican™  a case  Involv- 
ing the  murder  of  an  Indian  upon  a trust  allotment,  the  court 
held  that  trust  allotments  retain,  during  the  trust  period,  a 
distinctive  Indian  character,  being  devoted  to  “Indian  occupancy 
under  the  limitations  imposed  by  Federal  legislation,”  and  that 
they  were  embraced  within  the  term  “Indian  country,” 
Thereafter  in  United  States  v.  It  a nisei; 73  Indian  country  was 
held  to  include  a restricted  allotment  as  well,  the  court  saying: 

The  sole  question  for  our  determination,  therefore,  is 
whether  the  place  of  the  crime  is  Indian  country  within 
the  meaning  of  § 2145,  The  place  is  a tract  of  land  con- 
stituting nn  Indian  allotment,  carved  out  of  the  Osage 
Indian  reservation  and  conveyed  In  fee  to  the  allottee 
named  in  the  indictment,  subject  to  a restriction  against 
alienation  for  a period  of  25  years.  That  period  lias  not 
elapsed,  nor  has  the  allottee  ever  received  a certificate  of 
competency  authorizing  her  to  sell.  (P.  470.) 

***** 

* * * it  would  be  quite  unreasonable  to  attribute  to 

Congress  an  intention  to  extend  the  protection  of  the  crim- 
inal law  to  nn  Indian  upon  a trust  allotment  and  withhold 
it  from  one  upon  a restricted  allotment  ; and  We  find  noth- 
ing in  the  nature  of  the  subject  matter  or  in  the  words  of 
the  statute  which  would  justify  us  in  applying  the  term 
Indian  country  to  one  and  not  to  the  other.  (Pp,  471—472,) 

Thus,  the  application  of  Federal  criminal  law  is  extended  to 
cover  lands  to  which  the  tribal  title  has  been  extinguished  and 
title  lias  been  vested  in  an  individual. 

The  last  important  step  in  the  application  of  Federal  criminal 
law  to  lauds  in  tribal  tenure  has  been  to  extend  it  to  lands,  wher- 
ever situated,  which  have  been  purchased  by  the  Federal  Gov- 
ernment and  set  apart  for  Indian  occupancy. 

In  this  connection  it  is  well  to  note  the  illuminating  opinion 
of  Mr.  Justice  Black  in  the  ease  of  United  States  v,  McGofwan 
holding  that  Indian  country  comprises  lands  wherever  situated, 
which  have  been  validly  set  apart  for  the  use  and  occupancy  of 
Indians.  The  Court  declared: 

The  Reno  Indian  Colony  is  composed  of  several  hundred 
Indians  residing  on  a tract  of  2 8,38  acres  of  land  owned 
by  the  United  States  and  purchased  out  of  funds  appropri- 
ated by  Congress  in  1017  and  in  1926,  The  purpose  of 
Congress  in  creating  this  colony  was  to  provide  lands  for 
needy  Indians  scattered  over  the  State  of  Nevada,  and 
to  equip  and  supervise  these  Indians  in  establishing  a 
permanent  settlement. 

The  words  “Indian  country”  have  appeared  in  the  stat- 
utes relating  to  Indians  for  more  than  a century.  We 
must  consider  “the  changes  which  have  taken  place  in  our 
situation,  with  a view  of  determining  from  time  to  time 
what  must  he  regarded  as  Indian  country  where  it  is 
spoken  of  in  the  statutes,”  Also,  due  regard  must  be  given 
to  the  fact  that  from  an  early  period  of  our  history,  the 
Go%ernment  has  prescribed  severe  penalties  to  enforce  laws 
regulating  the  sale  of  liquor  on  lands  occupied  by  Indians 
under  government  supervision,  Indians  of  the  Reno 
Colony  have  been  established  in  homes  under  the  super- 
vision and  guardianship  of  the  United  States.  * The  policy 
of  Congress,  uniformly  enforced  through  the  decisions  of 
this  Court,  has  been  to  regulate  the  liquor  traffic  with  In- 
dians occupying  such  a settlement.  This  protection  is 
extended  by  the  United  States  “over  all  dependent  Indian 
communities  within  its  borders,  whether  within  its  original 
territory  or  territory  subsequently  acquired,  and  whether 
within  or  without  the  limits  of  a State,” 

The  fundamental  consideration  of  both  Congress  and  the 
Department  of  the  Interior  in  establishing  this  colony  has 

«232  U.  3.  442  (1914).  Of.  United  States  V.  Sutton,  215  U,  8^291 
(1909)  ; Rallowelt  v.  United  States,  221  XL  S,  317  (1911)  ; Eg  Parte 
Van  Moore , 221  Fed.  954  <D.  C-  S.  B.  1915), 

^ 271  TJ.  3.  467  (1926). 

73  302  U.  3.  535  (1938). 


been  the  protection  of  a dependent  people.  Indians  in 
this  colony  have  been  afforded  the  same  protection  by  the 
government  as  that  given  Indians  in  other  settlements 
known  as  “reservations.”  Congress  alone  has  the  right 
to  determine  the  maimer  in  which  this  country’s  guardian- 
ship over  the  Indians  shall  be  carried  out,  and  it  is  im- 
material whether  Congress  designates  a settlement  as  a 
“reservation"  or  “colony,” 

***** 

The  Reno  Colony  has  been  validly  set  apart  for  the  use 
of  the  Indians,  It  is  under  the  superintendence  of  the 
Government,  The  Government  retains  title  to  tlie  lauds 
which  it  permits  the  Indians  to  occupy,  * * * 

When  we  view  the  facts  of  this  ease  in  the  light  of  the 
relationship  which  has  long  existed  between  the  Govern- 
ment und  the  Indians— -aiul  which  continues  to  date — it  is 
not  reasonably  possible  to  draw  any  distinction  between 
this  Indian  “colony”  and  “Indian  country.”  We  conclude 
that  S 247  of  Title  25,  supra,  does  apply  to  the  Reno  Colony. 
(Pp.  537-539. ) 74 

The  foregoing  decisions  leave  open  the  question  of  whether  an 
allotment  within  the  exterior  boundaries  of  an  Indian  reserva- 
tion which  is  held  by  the  allottee  in  fee  simple  may  be  subject  to 
the  application  of  federal  criminal  law  and  tribal  law,  or  whether 
such  land  is  subject  to  the  exclusive  jurisdiction  of  the  state,74 
Whether  land  acquired  by  the  United  States  and  used  for 
Indian  purposes  which  do  not.  involve  Indian  occupancy  right, 
o.  //.,  school,  hospital,  or  agency  sites  not  within  a reservation, 
are  “Indian  country”  is  a queston  which  lias  not  been  definitely 
settled  by  any  court  decision.  Administrative  practices  and 
rulings,  however,  indicate  that  such  lands  are  not  considered 
“Indian  country,”70 


u It  lias  boon  indicated  tlmt  in  the  light  of  the  McGowan  case  lands 
purchased  under  the  Indian  Reorganization  Act  (Act  of  June  18.  1934,  48 
Still.  984)  not  yet  proclaimed  a reservation  or  added  to  an  existing 
reservation,  urc  purchased  for  the  purpose  of  being  Indian  reservations 
and  that  therefore  the  Federal  Government  has  law  and  order  jurisdiction 
over  the  Indians  on  such  purchased  lands  pending  the  formal  declaration 
of  their  reservation  status.  Memo.  Sol.  I,  D.,  February  17,  1939, 

15  See  Chapter  18, 

Tim  Solicitor  for  the  Interior  Department,  after  analyzing  the 
McGowan  case,  commented  : 

A legal  situation  similar  to  that  presented  by  the  Reno  Indian 
colony  !>as  occurred  in  the  case  of  some  of  the  abandoned  military 
reservations  which  were  turned  over  to  tills  Department  for 
Indian  school  purposes  under  the  act  of  July  31,  1882  (22  St  at, 
181,  25  U.  3,  C.  A,  sec,  270),  and  which  have  been  accented  as 
Indian  reservations.  In  these  In  stun  cos  title  to  the  land  was 
hold  by  the  United  States  without  any  formal  trust  designation, 
hut  the  land  was  occupied  by  Indians  whose  occupancy  rights 
enino  to  be  recognized  liy  Congress  and  by  tlio  Department.  Ex- 
amples are  tlie  Fort.  Bfdsvell  and  Fort  Mohave  reservations,  in 
dealing  with  which  Congress  expressly  referred  to  the  rights  of 
tlie  Indians  in  the  reservations,  (See  act  of  January  27,  193L3, 
37  Stat.  G52,  and  act  of  June  25,  1910,  36  Stat.  805,  858.)  An- 
other example  is  the  Fort  Totten  Reservation  which  was  recog- 
nized in  the  act  of  April  27,  1004  <33  Stat,  319)  as  oart  of  the 
Devils  Lake  Indian  Reservation  and  belonging  to  the  Indians 
residing  on  the  reservation.  In  the  case  of  LaDukc  v.  Me  tin, 
45  N.  D.  349,  177  N.  W,  673,  the  court  reviewed  the  history  of  this 
military  reservation  devoted  to  Indian  school  purposes  and  ac- 
knowledged the  fact  that  it  might  be  considered  an  "Indian 
reservation *”  . 

These  examples  donionstrato  that  lands  held  by  the  United 
States  without  a declaration  of  trust  mid  used  for  school  or  othef 
institutional  purposes  may  be  considered  Indian  reservations 
where  Indian  communities  have  occupancy  rights  in  the  land. 
They  point  tlie  distinction  between  this  type  of  land  and  lands 
held  exclusively  by  the  United  States  for  institutional  purposes 
where  there  are  no  Indian  residents  nor  Indian  occupancy  rights. 
The  latter  class  of  lands  is  best  Illustrated  by  the  nonreserva- 
tion  schools  and  hospitals  which  the  Department  has  itself  jint 
clnssifled  as  Indian  reservations,  Wf-  Handbook  of  October  15, 
1929,  “General  Data  concerning  Indian  Reservations.”) 

Another  way  of  demonstrating  this  conclusion  is  by  reference 
to  the  general  proposition  that  Indian  country  is  country  where 
not  only  Federal  laws  hut.  also  Indian  laws  and  customs  apply. 
It  is  apparent  that  Indian  laws  apply  only  in  areas  occupied  by 
Indian  groups  and  communities  and  not  to  lands  held  for  Federal 
Institutions  in  Pierre,  Phoenix,  or  any  other  non-Indian  com- 
munity. 

In  brief,  my  conclusion  is  that  land®  held  bv  the  United  States 
and  purchased  for  the  purpose  of  establishing  Federal  institutions 
for  Indian  welfare  are  not  Indian  country  nor  Indlun  reservations 
unless  an  Indian  tribe  or  group  1ms  occupancy  rights  in,  the  land. 
Such  lands  may  be  ^reservations  of  the  United  States”  as,  for 
example,  that  term  is  used  in  right-of-way  statutes  (Memo, 
Solicitor,  I.  t>.,  July  1,  1938),  but  they  would  not  be  “Indian 
reservations,” 

Memo.  Sol,  I.  Dm  July  9,  1940, 


Chapter  2 


THE  OFFICE  OF  INDIAN  AFFAIRS 


TABLE  OF  CONTENTS 

Page 


flection  I.  The  development  of  the  Indian  Service- 9 

A.  Establishment. . . . - _ ^ - - 9 

B;  Development-- -- JO 

C .  List  of  commissioners 11 

Section  2.  The  development  of  Indian  Service  policies 12 

A.  The  period  from  1825  to  1850 12 

B.  The  period  from  1851  to  1867 = .*  14 

C . The  period  from  1868  to  1876 „ 17 


Section  2 — Continued.  Page 

D.  The  period  from  1877  to  1904=  20 

E.  The  period  from  1905  to  24 

F . The  period  from  1929  to  1939=,-- 26 

G.  Historical  retrospect 28 

Section  3,  The  administration  of  the  Indian  Service  today--  29 

A.  Organization  and  activities------.---, — --  29 

23.  Personnel -- 31 

C.  Cooperation  with  other  agencies-- „ , 32 


SECTION  1.  THE  DEVELOPMENT  OF  THE  INDIAN  SERVICE 


A,  ESTABLISHMENT 

The  relations  of  the  United  States  with  the  Indians  generally 
have  been  through  designated  administrative  agencies,  and  it  Is 
therefore  important  to  examine  the  structure,  guiding  policy, 
and  manner  of  functioning  of  these  agencies  at  various  periods. 

As  a general  rule,  the  Crown  and  the  colonies  regulated  inter- 
course between  their  own  subjects  and  the  Indians,  but  made 
no  attempt  to  govern  the  internal  relations  of  Indian  tribes,1 

After  the  French  and  Indian  War,  and  prior  to  the  adoption 
of  the  Constitution,  two  super! n tendencies  of  Indian  affairs 
were  created— one  for  the  northern  and  one  for  the  southern 
colonies.  The  superintendents  were  in  effect  ambassadors,  a 
role  which  to  a limited  extent  superintendents  fill  today.  Their 
duties  consisted  of  observing  events,  negotiating  treaties,  and 
generally  keeping  peace  between  Indians  and  the  border 
settlers.3 

On  July  12,  1775, 3 the  Continental  Congress,  as  one  of  its 
first  acts,  and  exercising  definite  governmental  power  for  all 
the  colonies,  declared  its  jurisdiction  over  Indian  tribes  by 
creating  three  departments  of  Indian  affairs — ’■northern,  south-  ; 
ern,  and  middle ; at  the  head  of  each  were  placed  commissioners, 
five  for  the  southern,  three  (later  four)4  for  the  northern,  and 
three  for  the  middle  department.  Their  duties  were  ft*  * * 

to  treat  with  the  Indians  * * * in  order  to  preserve  peace 

and  friendship  with  the  said  Indians  and  to  prevent  their  taking 
any  part  in  the  present  commotions.”  c The  duties  of  the  com- 
missioners did  not  differ  from  those  of  lh©  colonial  superintend- 
ents but  their  status  as  official  representatives  of  a new  govern- 
ment, not  the  Crown,  did. 

The  importance  of  these  offices  is  indicated  by  the  fact  that 
the  commissioners  of  the  middle  department  unanimously  elected 
on  July  12,  1775,  were  Benjamin  Franklin,  Patrick  Henry,  and 
James  Wilson,'1 

4 Schnieckebier,  The  Office  of  Indian  Affairs,  Its  History,  Activities,  and 
Organization  (1927),  p,  12. 

5 Ibid . 

a Jour.  Cont,  Cong.  (Library  of  Congress  efl,),  vol.  II,  p,  175. 

* p,  183. 

c Tbid.,  p.  175, 

8 Ibid.,  p,  183. 
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By  a general  ordinance  for  the  regulation  of  Indian  affairs 
of  August  7,  1786, 7 8 * the  Congress  of  the  Confederation  followed 
the  colonial  precedent  and  established  two  departments— the 
northern,  north  of  the  Ohio  River,  and  west  of  the  Hudson  River* 
and  the  southern,  south  of  the  Ohio  River,  At  the  head  of 
each  was  placed  a superintendent  under  the  control  of  and 
reporting  to  the  Secretary  of  War,  Each  had  power  to  grant 
licenses  to  trade  and  live  with  the  Indians. 

This  ordinance  remained  partially  in  force  after  the  adoption 
of  the  Constitution  of  the  United  States.* 

On  August  7,  1789,®  early  in  the  first  Congress,  the  War  Depart- 
ment was  established,  upon  whose  Secretary  devolved  all  matters 
relative  to  Indian  affairs  as  were  * * entrusted  to  him  by 

the  President  of  the  United  States,  agreeably  to  the  Constitu- 
tion  * * V’ 

The  first  Congress  and  the  first  President  recognized  the  need 
for  remedying  a problem  of  conflict  of  Indian  and  white  interests, 
serious  even  then.10 * 

On  August  20,  1789, w 5 months  after  the  first  Congress  con- 
vened, it  appropriated  $20,000  for  “negotiating  and  treating  with 
the  Indian  tribes,”  the  first  of  a long  series  of  appropriations  for 
that  purpose. 

On  September  11, 1789, 12 * 14  in  an  early  act  establishing  the  salaries 
of  executive  officers  of  the  Government,  Congress  began  the  policy 
of  making  the  governor  of  a territory  superintendent  of  Indian 
affairs  in  that  jurisdiction  by  appropriating  $2,000  to  “the  Gov- 
ernor of  the  western  territory,  for  his  salary  as  such,  and  for 

7 Jour.  Coat,  Cong.  (Library  of  Congress  ed.),  vol.  XXXI,  p,  491. 

8 The  Act  of  September  31,  1789,  1 Stat.  87.  68,  refers  to 

•t*  * * superintendent  of  Indian  affairs  In  the  northern  depart- 
ment, * * *.*'  The  Intercourse  Act  of  July  22,  1790,  i Stat,  137,  men- 
tions “*  * * the  superintendent  of  the  department  * * */* 

Act  of  August  7,  1789,  1 Stat.  49,  50, 

™geG  gehmeckebler,  op,  cit.t  pp.  18-19  for  Washington’s  statement  to 
the  Senate  on  broken  treaties;  *•*  * * the  treaty  with  the  Chero- 

kees  has  been  entirely  violated  by  the  disorderly  white  people  on  the 
frontiers  of  North  Carolina.'’  (Annals  of  Congress,  1st  Cong.,  1st  eeis., 

p.  60), 

14  Act  of  August  20,  1789,  1 Stat,  54. 

« Act  of  September  11,  1789,  1 Stat.  07,  68. 
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discharging  the  duties  of  superintendent  of  Indian  affairs  in  the 
northern  department  * * ,3 

In  1700,  Congress,  exercising  its  power  under  the  commerce 
clause  of  the  Constitution,  passed  the  first  act  “*  * * to 
regulate  trade  and  intercourse  with  the  Indian  tribes”  14  which 
provided  for  licensing  of  Indian  traders,  and  conferred  extensive 
regulatory  powers  on  the  President.  This  temporary  act  was 
renewed  with  modifications  until  1802  when  the  first  permanent 
Intercourse  Act  was  passed.'5 

The  first  specific  appropriation  for  Indian  affairs  appears  in 
the  Act  of  December  23,  1791,!B  The  sum  of  $30,424,71  was  ap- 
propriated “For  defraying  all  expenses  incident  to  the  Indian 
department*17  authorized  by  law,  * * *” 

Tim  Treasury  Department  was  given  responsibility  for  the 
purchase  of  Indian  goods  as  well  as  other  War  Department  sup' 
plies  by  the  Act  of  May  8,  1792. 18 

Trading  houses  under  Government  ownership  were  maintained 
from  17BG  19  to  1S22,50  Their  function  was  to  supply  the  Indians 
with  necessary  goods  at  a fair  price,  and  offer  a fair  price  for 
their  furs  in  exchange.21  The  agents  were  appointed  by  the 
President  and  responsible  to  him.  Their  accounts  were  trans- 
mitted to  the  Secretary  of  the  Treasury. 

The  office  of  Superintendent  of  Indian  Trade  was  set  up  in 
180Gr2  The  superintendent,  like  the  agent  for  each  trading 
house,  was  appointed  by  the  President,  His  duties  were,  among 
other  things,  “*  * * to  purchase  and  take  charge  of  all  goods 

intended  for  trade  with  the  Indian  nations  * * * and  to 

transmit  the  same  to  such  places  as  he  shall  be  directed  by  the 
President,”  25 

After  the  abolition  of  the  office  of  Superintendent  of  Indian 
Trade  in  1822, ^ Secretary  of  War  Calhoun  created  the  Bureau 
of  Indian  Affairs  by  order  of  March  11,  1824, 25  and  placed  at  its 
head  Thomas  Ij.  McKean ey  who  had  formerly  been  superintendent 
of  Indian  trade.  His  duties  included  the  administration  of  the 

15  As  new  territorioa  were  created,  the  governor  was  often  made,  cm 
officio t superintendent  of  Indian  affairs,  a position  which  he  generally 
held  until  the  territory  became  a state;  la  some  cases,  however,  the 
duties  of  the  superintendent  were  transferred  before  statehood,  to  one  of 
the  general  superlntendencies  in  the  Indian  Service  or  to  the  Washington 
Office,  (Schmeekebier,  op,  oit,f  p.  ID.) 

In  1807,  at  the  time  the  Indian  Peace  Commission  was  created  (Act 
of  July  20,  1887,  15  Slat.  17}  there  were  four  territories  whose  gov- 
ernors were  also  superintendents  of  Indian  affairs,  cm  officio— Colorado, 
Dakota,  Idaho,  Montana  (Schmeckebier,  op.  cii,f  p,  52),  The  Peace 
Commission  ill  Its  report  strongly  urged  that  those  governors  be  divested 
of  their  duties  as  superintendent,  (Report  of  Commissioner  of  Indian 
Affairs  (ISOS)  p,  48.) 

14  Act  of  July  22,  1790,  1 Stat,  137,  In  forre  for  2 years. 

18  Act  of  March  30,  1802,  2 Stat,  Ki9.  For  a summary  of  these  acts, 
see  Chapter  4,  secs.  2 and  3.  See  also  Chapter  16, 

1 Stat,  220.  228, 

This  is  the  first  mention  in  an  appropriation  act  of  the  existence  of 
an  “Indian  department." 

15  1 Stat.  279. 

39  Act  of  April  18,  1790,  1 Stat.  452,  This  act  was  a temporary  meas- 
ure reenacted  every  2 or  3 years  up  to  the  abolition  of  Government  trad- 
ing houses  in  1822,  See  Chapter  16, 

89  Abolished  by  Act  of  May  0,  1822,  3 Stat,  679. 

21  "In  several  of  his  annual  addresses  to  Congress,  Washington  had 
strongly  urged  the  establishment  of  trading  houses  by  the  Government, 
in  order  to  protect  the  Indians  from  the  practices  of  private  traders, 

* * *”  (Schmeckebier,  op.  clt.,  p,  23.  See  algo  pp,  2{?-22,% 

43  Act  of  April  21,  1806,  2 Stat.  402, 

23  Ibid.p  see.  % Appropriation  acts  indicate  the  expansion  of  the  office 
of  Indian  trade  by  providing  for  compensation  of  additional  clerks. 
E,  g,t  Act  of  March  3,  1809,  2 Stat.  544  ; Act  of  February  26,  1810.  2 
Stat.  557,  859, 

» Act  of  . May  6,  1822,  3 Stat.  679. 

8 H.  Doe,  No,  146,  10th  Cong.,  1st  sees.,  p,  6. 


civilization  fund  26  under  departmental  regulations,  the  examina- 
tion of  claims  arising  out  of  laws  regulating  intercourse  with 
Indian  tribes,  and  routine  office  correspondence.® 

His  staff  consisted  of  a chief  clerk  and  one  assistant,*  His  rep- 
resentatives in  the  field  included  superintendents,  agents,  and 
subagents,2** 

B,  DEVELOPMENT 

The  period  between  1824  and  1832,  when  the  statutory  office  of 
Commissioner  of  Indian  Affairs  in  the  War  Department  was 
established,  appears  to  have  been  one  of  confusion  in  the  Bureau 
of  Indian  Affairs,30 

By  Act  of  July  9,  1832, 51  Congress  authorized  the  President  to 
appoint,  with  the  consent  of  the  Senate,  a Commissioner  of  Indian 
Affairs  who  was  to  have  * * the  direction  and  manage- 

ment of  ail  Indian  affairs,  and  of  all  matters  arising  out  of  Indian 
relations  * * *■”  He  was  under  the  direction  of  the  Secre- 

tary of  War  and  subject  to  the  regulations  prescribed  by  the 

President, 

The  number  of  clerks  was  not  specified.  The  Secretary  of  War 
was  empowered  to  transfer  or  appoint  the  necessary  number  of 
clerks  “*  * * so  as  not  to  increase  the  number  now  em= 

ployed  * * *'* 32  by  the  department. 

Two  years  later  the  Act  of  June  30,  1S34,3S  since  considered 
the  organic  law  of  the  Indian  Office,31  was  passed  “to  provide  for 
the  organization  of  the  department  of  Indian  affairs,”  This 
statute  established  certain  agencies  and  abolished  others.  It 
provided  for  the  employment  of  subagents,  interpreters,  and  other 
employees,  the  payment  of  annuities,  the  purchase  and  distribu= 
lion  of  supplies*  etc.  It  was  in  effect,  a reorganization  of  the 
field  force  of  the  War  Department  having  charge  of  Indian 
affairs,35  and  in  no  way  altered  the  power  of  the  Secretary  of  War 
or  the  Commissioner,30  or  changed  the  status  of  the  Bureau  of 
Indian  Affairs  in  the  War  Department.17 

Subsequent  appropriation  acts  provided  for  the  hiring  of  addi- 
tional  personnel,8® 

Under  section  5 of  the  Act  of  March  3,  1849, s8  by  which  the 
Home  Department  of  the  Interior  was  established,  the  Bureau 

29  Act  of  March  3.  1819,  3 Shat.  8i6.  provided  a permanent  annual 

appropriation  of  $10,000  for  “*  * * introducing  among  them  [the 

Indians]  the  habits  and  arts  of  civilization  * * *if  ■ repealed  by  Act 

of  February  14,  1873,  c.  138,  17  Stat.  437,  401,  For  further  discussion 
see  Chapter  12,  sec,  2A, 

37  Report  of  the  Commissioner  of  Indian  Affairs,  1932,  p.  1.  Hereafter 
In  this  chapter  these  reports  will  be  referred  to  a®  “Rep.  Comm,  Ind,  Aff.“ 

38  Schmeckebier,  op.  cif„  p.  27,  Act  of  March  2,  1827,  4 Stat.  233, 
provides  for  one  clerk  in  the  Bureau  of  Inc  tn  Affairs.  Act  of  February 
12,  1828,  4 Stat  247,  for  one  clerk  and  messengers. 

20  Rep,  Comm,  Ind,  Aff.,  1932,  p,  l, 

30  Schmeckebier,  op.  cit.f  p.  27  quotes  Schoolcraft  (Personal  Memoirs, 

1828,  p,  310)  on  the  “derangements  in  the  fiscal  affairs  of  the  Indian 
department  * * * there  is  a screw  loose  in  the  public  machinery 

somewhere, " 

33  4 Stat,  564,  R.  S.  § 462-463,  25  T7.  S.  C,  1-2, 
sa  Ibid.,  sec.  2, 

3^4  Stat.  735. 

34  See  Rep.  Comm.  Ind.  Aff.,  1932,  p.  1. 

5s  Kinney,  A Continent  Dost — A Civilization  Won  (19S7),  p,  104. 
Schmeckebier,  op.  cit.,  p,  28, 

57  Congress  continued  to  pass  appropriation  acts  for  the  “Indian  depart- 
ment'' as  it  had  since  1791  (Act  of  December  23,  1791,  1 Stat.  226,  228  ; 
see  e . g.  Act  of  January  27,  1835,  4 Stat.  746),  and  to  allow  compensation 
for  the  Commissioner  of  In^vu  Affairs  and  his  clerks  (Act  of  March  3, 
1835,  4 Stat.  760). 

38  See  e;  g.  Act  of  May  9,  1830,  5 Stat.  26  ; Joint  Resolution  of  May  % 
1840,  5 Stat,  409. 

36  9 Stat.  395,  R.  S.  § 441,  5 U,  S,  C,  485. 
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of  Indian  Affairs  passed  from  military  to  civil  control.  This  act 
provided : “That  the  Secretary  of  the  Interior  shall  exercise  the 
supervisory  and  appellate  powers  now  exercised  by  the  Secretary 
of  the  War  Department,  in  relation  to  all  the  acts  of  the  Com- 
missioner of  Indian  Affairs.51 

The  administration  of  Indian  affairs  was  not  markedly  affected 
by  this  transfer,  because  as  early  as  1884  the  office  was  essentially 
a civilian  bureau.40  Army  officers  continued  to  he  employed 
occasionally  as  agents.4* * 

After  1840  Congress  debated  for  years  the  expediency  of  trans- 
ferring the  Indian  Bureau  back  to  the  War  Department.43  Con- 
stant fluctuations  of  responsibility  between  the  two  departments 
ensued.43 


« A dm  Ini  strati  on  of  the  Indian  Office  (Bureau  of  Municipal  Research 
Publication  No.  65)  (1015),  p,  13, 

41  Sehmeckebier,  op.  cit.P  p.  43.  By  Act  of  July  15,  1870,  16  Stat.  315, 
319,  Congress  prohibited  the  appointment  of  the  military  officers  to  civil 
posts  unless  commissions  were  vacated. 

However,  the  exception  later  made  affecting  Indian  agencies  appears 
to  be  a survival  of  the  period  of  military  control.  By  Act  of  July  13, 
1802,  c.  164,  sec.  1,  27  Siat.  120;  Act  of  July  1,  1898,  c.  545,  sec.  1,  30 
Stat.  571,  573,  R.  S.  § 2062,  25  U,  S,  C,  27. 

The  President  may  detail  officers  of  the  United  States  Army  to 
act  as  Indian  agents  at  such  agencies  as  in  the  opinion  of  the 
President  may  require  the  presence  of  any  Army  officer,  and  while 
acting  as  Indian  agents  such  officers  shall  be  under  the  orders 
and  direction  of  the  Secretary  of  the  Interior, 

(From  25  U,  S,  C.  27). 

43  Administration  of  the  Indian  Office  (Bureau  of  Municipal  Research 
Publication  No.  G5)  (1015),  p,  13;  Sehmeckebier,  op,  cit.f  pp,  50.  51. 

In  1867,  a commission  appointed  by  Congress  (Puli  Res,  of  March  3, 
1865,  13  Stat.  572)  to  inquire  into  civil  and  military  authority  over 
Indians  reported, 

* * * The  question  whether  the  Indian  bureau  should  be 

placed  under  the  War  Department  or  retained  in  the  Department 
of  the  Interior  is  one  of  considerable  importance,  and  both  sides 
have  very  warm  advocates,  * * * (F.  6.) 

(Sen.  Rept,  No,  156,  39th  Cong,,  2d  sees.,  pp.  3-8,) 

Commissioner  of  Indian  Affairs  Taylor  in  his  report  of  1808  gave  11 
reasons  for  his  vigorous  opposition  to  the  transfer.  He  held,  among 
other  things,  that  the  professed  Indian  policy  was  pence,  hut  transfer 
was  tantamount  to  perpetual  war, 

* * * I cannot  for  the  life  of  me  perceive  the  propriety  or  the 

efficacy  of  employing  the  military  instead  of  the  civil  departments, 
unless  it  is  intended  to  adopt  the  Mohammedan  motto,  and  pro- 
cluim  to  these  people  “Death  or  the  Koran,”  (F,  10,) 

On  January  7,  1SG8,  the  Peace  Commission  (appointed  by  Act  of 
July  20,  1867,  15  Stat,  17)  recommended  that  “*  * * Indian  affairs 

be  committed  to  an  independent  bureau  or  department,”  (Rep.  Comm, 
Inch  Aff,f  1868,  p,  48,)  However,  at  the  end  of  the  same  year  (October  9, 
18GS)  in  a supplementary  report  to  the  President  it  stated, 

* * * in  the  opinion  of  this  commission  the  Bureau  of  Indian 

Affairs  should  he  trnnpferred  from  the  Department  of  the  Interior 
to  the  Department  of  War. 

(Rep.  Comm.  Ind.  Aff.,  1868,  p.  372), 

« Administration  of  the  Indian  Office  (Bureau  of  Municipal  Research 
Publication  (No,  65)  (1915),  p.  13. 

Excerpts  from  official  reports  reveal  this  conflict,  E.  g.f  Commissioner 
Manypenny  in  his  report  for  1854  states ; 

Occasions  frequently  arise  in  our  Intercourse  with  the  Indians 
requiring  the  employment  of  force,  * * *.  The  Indian  Bureau 

would  be  relieved  from  embarrassment,  and  rendered  more  ef- 
ficient, if,  in  such  cases,  the  department  had  the  direct  control 
of  the  means  necessary  to  execute  its  own  orders,  (P,  17.) 

In  Secretary  of  Interior  Harlan’s  introduction  to  the  Report  of  the  Com- 
missioner of  Indian  Affairs  for  1865,  he  states  that  i 

On  taking  charge  of  this  department  on  the  15th  day  of  May  last, 
the  relations  of  officers  respectively  engaged  in  the  military  and 
civil  departments  in  the  Indian  country  were  in  an  unsatisfactory 
condition.  A supposed  conflict  of  jurisdiction  and  a want  of 
confidence  in  each  other  led  to  mutual  criminations,  whereby  the 
success  of  military  operations  against  hostile  tribes  and  the  exe- 
cution of  the  policy  of  this  department  were  seriously  impeded. 
Upon  conferring  with  the  War  Department,  it  was  informally 
agreed  that  the  agents  and  officers  under  the  control  of  the  Secre- 
tary of  the  Interior  should  hold  no  Intercourse,  except  through  the 
military  authorities,  with  tribes  of  Indians  against  whom  hostile 
measures  were  in  progress ; and  that  the  military  authorities 


In  1869, 44  to  correct  mismanagement  In  the  purchase  and  han- 
dling of  Indian  supplies,  the  Board  of  Indian  Commissioners  was 
created,  to  be  appointed  by,  and  report  to,  the  President  It  was 
composed  Of  not  more  than  10  “men  eminent  for  intelligence  and 
philanthropy,  to  serve  without  pecuniary  compensation  * * *u 

and  exercise  joint  control  with  tlio  Secretary  of  the  Interior  over 
the  appropriations  in  that  act.  By  Act  of  July  15,  18704*  the 
Board  was  empowered  “*  * * to  supervise  all  expenditures 

of  money  appropriated  for  the  benefit  of  Indians  * * * and 

to  inspect  all  goods  purchased  for  said  Indians  * * Al- 

though the  Board  was  entirely  independent  of  the  Bureau  of 
Indian  Affairs,  It  studied  and  advised  on  important  questions  of 
Indian  policy,4  - 

Tins  Board  was  abolished  by  Executive  Order  6145,  May  25, 
1033, 47  which  provided  that  the  Board’s  affairs  be  wound  up  by 
the  Secretary  of  the  Interior,  and  that  its  records,  property,  and 
personnel  be  transferred  to,  or  remain  under,  his  supervision. 

By  title  5,  section  485,  of  the  United  States  Code,4"  the  Secre- 
tary of  the  Interior  now  has  supervision  over  11  * * * public 

business  relating  to  * * m The  Indians,”  and  by  title  25, 

section  2,  of  the  United  States  Code,40  the  Commissioner  of 
Indian  affairs  over  “*  * * the  management  of  all  Indian 

affairs  and  of  all  matters  arising  out  of  Indian  relations  * * •** 
under  the  direction  of  the  Secretary  of  the  Interior  and  accord- 
ing to  regulations  prescribed  by  the  President, 

C.  LIST  OF  COMMISSIONERS 

Prior  to  1832,  the  Secretary  of  War  was  chief  officer  in  charge 
of  Indian  matters.  From  1S06  to  1S22  he  had  the  advice  of  the 
Superintendent  of  Indian  Trade,  and  from  1824  to  1832  of  the 
three  successive  heads  of  the  new  Bureau  of  Indian  Affairs-— 
Thomas  L.  McKenney  (1824-30)  ; Samuel  S,  Hamilton  (1830-31)  ; 
Elbert  Herring  (1831=32),  Herring  became  first  Commissioner 
of  Indian  Affairs  in  1832,®° 

In  the  IDS  years  following  the  establishment  of  the  office  of 
Commissioner  of  Indian  Affairs,  that  post  has  been  held  by 
some  32  individuals  representing  a wide  range  of  variation  in 
their  outlook  upon  the  responsibilities  and  opportunities  of  that 
office.  These  individuals  have  set  forth  in  the  Commissioners* 
Annual  Reports B1  and  in  unofficial  writings 52  their  views  on 
the  Indian  question,  and  these  expressions  are  in  many  ways 
the  most  useful  guides  to  the  variations  of  Government  Indian 
policy. 

In  tracing  prevailing  policies  for  a particular  period,  the 
following  list®3  of  Commissioners  of  Indian  Affairs,  with  the 
Secretaries  and  Presidents  under  whom  they  served,  may  prove 
useful ; 

should  refrain  from  interference  with  such  agents  and  officers  in 
tlieir  relations  with  all  other  tribes,  except  to  afford  the  neces-^ 
sary  aid  for  the  enforcement  of  the  regulations  of  this  department. 
* * * (P.  iv.) 

44  R.  S.  § 2039,  25  U.  S,  C,  21,  derived  from  Act  of  April  10,  1869,  16 
Stat.  13,  40,  and  Act  of  July  15,  1870,  sec.  3,  i8  Stat.  335,  360.  See 
Ryan  v.  United  States,  8 C,  Cls.  265  (1872). 

46  16  Stat,  335,  360. 

40  Sehmeckebier,  op.  dt>,  p.  57* 

4*  See  25  U.  S.  C.  21, 

4a  R,  g,  § 441,  derived  from  Act  of  March  3,  1849,  c.  108,  9 Stat.  395, 

46  R.  S.  § 463,  derived  from  Act  of  July  9,  1832,  e.  174,  gee,  1,  4 Stat. 
564  and  Act  Of  July  27,  1868,  c.  259,  sec.  1,  15  Stat.  228. 

50  Schmeckebier,  op.  dt*,  pp.  26-27  ; Kinney,  op,  oii.j  p.  102. 

“The  heads  of  the  Bureau  of  Indian  Affairs  also  reported  annually 
to  the  Secretary  of  War  from  1824  to  1832. 

62  Walker,  The  Indian  Question  (1874)  * Manypenny,  Our  Indian  Wards 
(1880)  ; Leupp,  The  Indian  and  His  Problem  (1910). 

63  Rep.  Comm.  Ind.  Aff.f  1932,  pp,  1-2. 
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Commissioners  of  Indian  Affairs 


Commissioner 

Date 

Secretary 

President 

Herring,  Elbert,==.==== 

July 

10,1332 

Cass  1 - 

Jackson. 

Ilarris,  Carey  A,  _ 

July 

4*  1836 

Gass  i and  Poinsett  i_. 

Do. 

Crawford,  T.' Hartley.. 

Oct. 

22, 1838 

Poinsett  * to  Mercy  *„ 

Van  Suren. 

Medill,  William. ...... 

Oct. 

28.  ms 

Marey  > and  Ewing  V 

Polk. 

Brown.  Orlando 

May  31, 1819 

Ewing. .... 

Taylor. 

Lea,  Luke.„.  =„  = _„.. 

July 

1, 1850 

Ewing  to  Stuart 

Taylor  and  Filb 
more. 

Manypcnny,  George 

W. 

Mar, 

24, 1853 

McClelland  and 
Thompson. 

Pierre, 

Denver,  James  W 

Apr. 

17. 1857 

Thompson. , 

Buchanan - 

Mix,  Charles  E 

June 

14,  1858 

do=,„, » ,= 

Do. 

Denver,  James  W,  _ .. 

Nov. 

S* 1858 

.„...do_ _ — 

Do. 

Greenwood,  Alfred  = 

May 

4, 1859 

do. 

Do. 

Dole,  William  1*..., 

Mar. 

23,  IHfll 

Smith  to  Harlan  = „ 

Lincoln, 

Cooley,  Dennis 

July 

10, 1865 

Harlan  and  Browning. 

Johnson, 

Bogy,  Lewis  V . 

Nov. 

1 , 186G 

Brownings 

Do. 

Taylor,  Nathaniel  G_„ 

Mar, 

29,1867 

Browning  and  Cor 

Do. 

Parker,  Ely  S , 

Apr, 

21* 1869 

Cox  and  Delano.  = . _ 

Grant. 

1 Secretaries  of  War, 

2 Ewing  and  all  following,  Secretaries  of  the  Interior. 


SECTION  2.  THE  DEVELOPMENT 

The  history  of  Indian  Service  policies  is  the  story  of  the 
rise  and  decline  of  a system  of  paternalism  for  which  it  is  diffi- 
cult to  find  a parallel  in  American  history.  The  Indian  Service 
begins  as  a diplomatic  service  handling  negotiations  between  the 
United  States  and  the  Indian  nations  and  tribes,  characterized 
by  Chief  Justice  Marshall  as  “domestic  dependent  nations.”64 
By  a process  of  jurisdictional  aggrandisement,  on  the  one  hand, 
and  voluntary  surrenders  of  tribal  powers*  on  the  other*  the 
Indian  Service  reached  the  point  where  nearly  every  aspect  of 
Indian  life  was  subject  to  the  almost  uncontrolled  discretion  of 
Indian  Service  officials.06  In  recent  years  there  has  been  a marked 
reversal  of  these  tendencies. 

The  reports  of  various  Commissioners  of  Indian  Affairs  give 
the  most  graphic  chronological  insight  into  changing  adminis- 
trative policies, 

A,  THE  PERIOD  FROM  1825  TO  3850 

In  1825  Thomas  La  McKonney,  as  head  of  the  new  Bureau  of 
Indian  Affairs00  in  his  first  brief  report. 07  to  the  Secretary  of 
War*  wrote*  regarding  those  Indians  whose  titles  to  land  had 
been  extinguished  and  who  had  elected  to  remove*  that  It  was 
il  * * * the  policy  of  the  Government  to  guarantee  to  them 

lasting  and  undisturbed  possession”  of  their  new  land  beyond  the 
boundaries  of  Missouri  and  Arkansas, 

The  extent  to  which  this  policy  was  carried  into  effect  is  else- 
where discussed,03 

In  his  lengthier  report  for  1826, M McKemney,  in  urging  in- 
creased appropriations  for  the  support  of  Indian  schools,00  was 
firmly  convinced  of — 5 

* * * the  vast  benefits  which  the  Indian  children  are 

deriving  from  these  establishments ; and  which  go  further, 
in  my  opinion,  towards  securing  our  borders  from  blood- 
shed, and  keeping  the  peace  among  the  Indians  them- 
selves, and  attaching  them  to  us,  than  would  the  physical 
force  of  our  Army,  if  employed  exclusively  towards  the 
accomplishment  of  those  objects.01 

Chapter  3.4,  gee.  6, 

65  A discussion  of  the  subjects  of  Indian  administrative  power  will  be 
found  in  Chapters  5,  8,  11,  12,  15,  16,  17. 

m The  head  of  the  Bureau  of  Indian  Affairs  was  not  denominated  Com- 
missioner until  1832. 

®T  Annual  Report  for  1823,  Office  of  Indian  Affairs,  p_  91. 

58  gee  Chapter  3,  sec.  4E,  and  Chapter  15,  secs,  5,  2l_ 

nn  Annual  Report  for  1826,  Office  of  Indian  Affairs,  p.  508. 

110  In  the  years  immediately  following,  reports  devote  a section  to  the 
increase  in  school  attendance  as  an  Indication  of  civilization. 

01  Annual  Report  for  1826,  Office  of  Indian  Affairs,  p,  508.  Compare 
this  early  attitude  regarding  the  use  of  the  military,  with  that  expressed 
by  Commissioner  Walker  In  1872,  infra . 
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Commissioner 

Date 

Secretary 

President 

Walker.  Francis  A 

Nov.  21. 1S71 

Delano 

Do. 

Do. 

Smith,  Edward  P, 

Mar.  20. 1S73 

Delano  and  Chandler- 

Smith,  John  Q.. ...... . 

Dec,  11.1S75 

Chandler  and  Schurz 

Do. 

Hayt,  Ezra  A „ 

Sept.  27, 1877 

Schurz - 

Hayes. 

Trowbridge,  R,  E 

Mar.  15,1880 

-do 

Do. 

Price,  Hiram _ 

Kirkwood  and  Teller.. 

Garfield. 

Atkins,  John  D.  C. 

Mar,  21, 1885 

Lamar,  „ = , 

Cleveland. 

Oborly,  John  H 

Oct,  10.1SSS 

Vilas. 

Do. 

Morgan,  Thomas  J, 

June  10,1889 

Noble,, . 

Harrison. 

Browning.  Daniel  M. 

Apr,  17,1893 

Smith  and  Francis,, _. 

Cleveland. 

Janes,  William  A 

May  8, 1897 

Bliss  and.  Hitchcock.. 

McKinley. 

Leupp,  Francis  E 

Dec.  7, 1904 

Hitchcock,  Garfield 

Roosevelt, 

Valentine.  Robb  G 

and  Ballinger, 

June  16,1909 

Ballinger,  Fisher 

Taft. 

Sells,  Cato„.,__ 

June  2,l@i3 

Lann  and  PnvflC 

Wilson. 

Burke,  Charles  H 

Apr.  1*  1921 

Fall.  Work,  West, 
Wllhiif. 

Harding*  Coolidge, 

Rhoads*  Charles  J 

July  1,1929 

Wilbur 

Hoover. 

Collier,  John, 

Apr.  21,1933 

Roosevelt- 

OF  INDIAN  SERVICE  POLICIES 


McKcnney  early  foresaw  the  problem  of  the  returned  student* 
and  recommended  that — 

* * * as  these  youths  are  qualified  to  enter  upon  a 

course  of  civilized  life,  sections  of  land  be  given  to  them, 
and  a suitable  present  to  commence  with,  of  agricultural  or 
other  implements  suited,  to  the  occupations  in  which  they 
may  be  disposed,  respectively,  to  engage.  They  will  then 
have  become  an  “intermediate  link  between  our  own  citi- 
zens, and  our  wandering  neighbors,  softening  the  shades 
of  each,  and  enjoying  the  confidence  of  both.”"3 

Samuel  S.  Hamilton*  in  his  only  report 63  as  head  of  the  Bureau 
of  Indian  Affairs,  recommended  in  1830  that  with  “*  * * the 

increase  of  our  population,  and  the  consequent  extension  of  our 
settlements,  * * *”  the  act  to  regulate  trade  and  intercourse 

with  the  Indian  tribes*  passed  in  1802,  be  revised,  mid  the  line 
setting  the  Indian  boundai'y  by  that  act  be  redefined.  This 
recommendation,  repeated  in  1831,  was  finally  acted  upon  in  the 
Intercourse  Act  of  1834,^ 

Elbert  Herring*  who  headed  the  Bureau  of  Indian  Affairs  for 
1 year,  and  subsequently  became  its  first  Commissioner,  com- 
mended the  Government’s  recent  policy  of  removal  as  the  only 
means  of  cheeking  the  complete  disintegration  of  the  Indian 
tribes. 

* * * tribes  numerous  and  powerful  have  disappeared 

from  among  us  in  a ratio  of  decrease*  ominous  to  the  exist- 
ence of  those  that  still  remain,  unless  counteracted  by  the 
substitution  of  some  principle  sufficiently  potent  to  check 
the  tendencies  to  decay  and  dissolution.  This  salutary 
principle  exists  in  the  system  of  removal;  of  change  of 
residence ; of  settlement  in  territories  exclusively  their 
own,  and  under  the  protection  of  the  United  States ; con- 
nected with  the  benign  influences  of  education  and  instruc- 
tion in  agriculture  and  tbe  several  mechanic  arts,  whereby 
social  is  distinguished  from  savage  life,™ 

lu  his  report  for  1832  as  Commissioner  of  Indian  Affairs, 
Herring  again  commends  the  policy  of  removal  in  exalted  terms: 

* * * In  the  consummation  of  this  grand  and  sacred 

object  rests  the  sole  chance  of  averting  Indian  annihila- 
tion. Founded  in  pure  and  disinterested  motives,  may  it 
meet  the  approval  of  heaven,  by  the  complete  attainment 
of  its  beneficent  ends ! 


02  Ibid,t  p,  508. 

03  Annual  Report  for  1830.  Superintendent  of  Indian  Affairs*  p.  163. 
01  Act  Of  June  30,  1834*  4 Stat  729.  See  sec.  1A,  and  fns.  14  and  15. 

supra,  and  see  Chapter  1,  sec.  3 ; Chapter  4,  sec.  6. 

05  Annual  Report  for  1831,  Indian  Bureau*  p.  172. 

00  Annual  Report  for  1832,  Office  of  Indian  Affairs,  p.  160. 
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In  this  report  appears  thu  first  mention  of  vaccination  as  a 
health  measure  for  the  benefit  of  the  Indians,  and  the  employ- 
ment of  physicians  l>3”  the  Bureau.11' 

In  ISM  appears  the  first  mention  in  Commissioners'  reports  of 
Ihe  need  among  Indian  tribes  for 

* # * something,  however  simple,  in  the  shape  of  a 

eotle  of  laws,  sill  ted  to  tlieir  wants,  * * * devised  and 

submitted  for  tlieir  adoption,  to  obviate  the . inconveniences, 
•mil  secure  the  benefits  incident  thereto,  in  the  relations 
that  are  springing  up  under  the  fostering  care  of  the 
Government,  * * * °* 

Jacksonian  policy ,B  was  reflected  in  the  Increasing  emphasis 
in  commissioners’  reports  on  the  use  of  the  military  to  effect 
what  began  as  voluntary  removal.  In  his  report  for  1834, 
apropos  of  the  failure  of  the  Cherokee  to  date  to  sign  a treaty 
of  removal,  Commissioner  Herring  wrote: 

* * * Should  occasion  call  for  it,  the  military  will  be 

ordered  out  for  the  protection  of  those  who  decide  on 
emigration , and  of  the  emigrating  officers  of  Government 
engaged  in  this  hazardous  and  responsible  service.’0 

In  1835  lie  wrote: 

There  has  been  no  intermission  of  exertion  to  induce 
the  removal  of  the  Cherokees  to  the  west  of  the  Missis- 
sippi, in  conformity  with  the  policy  adopted  by  the 
Government  * * 

In  i$30  the  new  Commissioner  of  Indian  Affairs,  Carey  A. 
Harris,  wrote: 

The  removal  of  the  Creek  Indians,  like  that  of  the 
Scminoles,  was  made  a military  operation  on  the  com- 
mission by  them  of  hostile  acts.  * * * r~ 

T.  Hartley  Crawford,  in  his  first  report  as  Commissioner  of 
Indian  Affairs  for  1888,™  apropos  of  removal,  states  that  for 
the  most  part  it  lias  been  peaceful,  including  that  of  the  Chero- 
kees,  However,  the  “indisposition’*  of  the  Pottawatomies  “to 
comply  with  their  engagements”  caused  the  agent 

on  the  application  of  the  white  settlers,  to  call  upon  the 
Governor  of  Indiana  for  a military  force  to  repress  any 
outbreak  that  might  occur.  The  Governor  authorized 
General  John  Tipton  to  accept  the  services  of  one  hun- 
dred volunteers ; who  raised  them,  and  used  their  services 
in  the  collection  anti  removal  of  the  Pottawatomie^74 

Commissioner  Crawford  urged  that  some  evidence  of  title 
to  lands  granted  to  them  in  the  West  be  given  Indians  on 
removal.73 

^ Ibid.,  p.  162.  For  a discussion  of  federal  health  services,  see  Chapter 
32,  sec,  3, 

raRep.  Comm,  Incl,  Aft,  1833.  p.  ISO,  Some  of  the  tribes,  notably  the 
Five  Civilized  Tribes,  early  adopted  their  own  code  of  laws.  In  1882, 
Commissioner  Price  tells  of  the  preparation  and  submission  by  the  Fot- 
tawa to inies  of  tlieir  own  code  of  laws  to  the  department  for  approval. 
(Rep.  Comm.  Inti.  Aff.,  1SS2,  p,  VIII A 

» Sec  Chapter  sec,  4E.  Commenting  on  the  situation  that  arose  with 
the  election  of  President  Jackson,  Schmeckchhjr  writes  : 

The  election  of  Jackson  to  the  Presidency  in  1828  resulted  jn  a 
definite  change  in  the  Indian  policy  in  regard  to  removal.  Roth 
Monroe  anti  Adams  had  adopted  the  policy  of  voluntary  emigration, 
but  Jackson  was  determined  to  use  force  if  necessary,  A mere 
reading  of  the  statutes  ami  the  treaties  would  indicate  no  definite 
change  but  when  the  method  of  obtaining  the  treaties  is  taken  into 
consideration  it  is  easy  to  see  that  the  government  was  determined 
to  use  any  pressure  necessary  to  accomplish  its  ends. 

{Sehmeekobier,  op.  cit.,  p.  33.) 

T0  Rep.  Comm.  Inch  Aff,,  1834,  p,  248, 

"Hop,  Comm.  Ind,  Aff,,  1835,  p.  262, 

74  Rep.  Comm,  Imh  A ft.,  1836.  p.  368, 

”Rep,  Comm.  Ind.  Aff..  1838. 

« Ibid.,  p,  413, 

^Ibid.,  p,  414. 


In  the  field  of  education  lie  reports : 

The  principal  lever  by  which  Indians  are  to  he  lifted  out 
of  the  mire  of  folly  and  vice  in  which  they  ale  Hiink,  in 
education.  * * * To  teach  a savage  man  to  read, 

while  he  continues  a savage  in  all  else,  is  to  throw  seed 
on  a rock.  * * * Manual-labor  schools  are  what  the 

Indian  condition  calls  for/" 

The  educational  policy  of  civilizing  the  Indians  through  nuiimal 
training  in  agriculture  and  the  “mechanic*  arts”  became  the 
accepted  policy  of  the  Indian  office,* 1 

The  problem  of  the  Indian  field  agent  who  becomes  too  closely 
identified  with  a particular  tribe  attracted  concern.  “Is  there 
not  some  hazard  of  his  becoming  attached  to  their  particular 
interests  * * 78  “By  transferring  them  from  one  position 

to  another,"  Commissioner  Crawford  wrote,  “as  frequently  as 
may  lie  regarded  proper,  they  will  be  cut  off  from  the  strong 
enlistment  of  tlieir  feelings  * * V* u 

Vaccination  for  smallpox  during  an  epidemic  and  medical  serv- 
ices supplied  by  the  Bureau  of  Indian  Affairs  are  again 
mentioned.80 

Commissioner  Crawford,  like  Commissioner  Herring,  recom- 
mended a code  of  laws  for  the  government  of  the  Western  tribes, 
but  added : “*  * * this,  as  it  seems  to  me,  indispensable 

step  to  their  advancement  in  civilization  cannot  be  taken  without 
tlieir  own  consent.”  82 

Like  many  commissioners  before  ami  after  him,  Commissioner 
Crawford  felt  that  the  policy  of  allotment  was  the  only  proper 
policy  for  the  Government,  to  pursue.  “Common  property  and 
civilization  cannot  coexist,"  83 

Of  a proposed  plan,  for  a confederation  of  Indian  tribes  west 
of  the  Mississippi*  he  held  that  “*  * * prudential  considera- 

tions would  seem  to  require  that  they  should  he  kept  distinct 
from  each  other,"  B4 

For  the  next  few  years,  commissioners  report  “progress”  in 
removal,  treaty-making  and  education  in  the  manual  arts.  They 
begin  to  include  “accompanying  documents"  prepared  by  field 
personnel. 

Commissioner  Medill  in  his  report  for  1847  told  of  the  need 
for  a “statistical  account  of  the  various  tribes,  including  a 
digest  of  tlieir  industrial  means,  peculiar  habits,  resources,  and 
employments  of  every  kind  * * *”  which  would  **  * * 

materially  aid  the  Department  in  suggesting  the  most  suitable 
measures  for  tlieir  improvement”  80  This  need  was  reiterated 
and  various  attempts  were  made  to  fill  it." 


w JWif.,  pp.  420-421.  Many  later  treaties  contained  u specific  provision 
for  Ilia  establishment  of  manual  labor  schools. 


Tf  See  Chapter  12,  sec,  2, 

7S  Rep,  Comm,  Ind.  Aff.,  1838,  p,  422, 

70  Ibid.  . 

yj  ibid.,  p.  424.  Commissioner  Crawford  states  that  in  the  northwest 
nione,  at  least  17,200  deaths  occurred.  Three  thousand  persons  were 
vaccinated  in  the  Columbia  River  region. 

si  See  supra,  and  Rep,  Comm,  Ind.  Aff.,  1833,  p.  186, 

Rep,  Comm.  Ind.  Aff.,  1838,  p,  424, 


k Ibid,,  p,  425.  See  Chapter  11,  see,  1. 

**  Ibid.,  p,  426, 

ftSRep.  Comm.  Ind,  Aff,.  1847,  pp.  747-^748. 

&Et  g.,  Act  of  June  27,  1846,  9 Stat.  20,  34,  provided  for  a survey, 
but  failed  to  provide  the  necessary  means  to  execute  it ; Act  of  March  3. 
1847,  sec.  5,  9 Stat,  203,  204,  likewise  provided  for  a census  to  illustrate 
*«*  * + the  history,  the  present  condition,  and  future  prospects  of  the 

Indian  tribes  of  the  United  States,”  At  the  time  of  Commissioner 
Medill's  report,  results  were  being  returned  by  agents  and  subagents 
nm  * * of  most  interesting  and  satisfactory  character  * (Rep.  Comm. 

Inil,  Aff.,  1847,  p.  748).  Sonic  3 2 years  later,  in  3809,  Secretary  of  tile 
Interior  Thompson  wrote : 

The  statistical  information  in  the  possession  of  the  Indian 
office  is  too  meager  and  vague  to  enable  us  to  determine  with 
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The  role  that  was  plaj’ecl  by  missionary  groups  through  their 
teachers  and  schools  was  clearly  stated  by  Commissioner  Mcdlll: 

In  every  system  which  has  been  adopted  for  promoting 
the  cause  of  education  among  the  Indians,  the  Department 
has  found  its  most  efficient  and  faithful  auxiliaries  and 
laborers  in  the  societies  of  the  several  Christian  denomi- 
nations * * *,*T 

Commissioner  Orlando  Drown,  in  addition  to  various  reports 
on  the  status  of  removal,  including  a full  report  on  the  proposed 
removal  of  the  Semi noles  to  be  ‘‘  * * * conducted  by  the 

military  alone  * * 68  made  recommendations  for  various 

changes  in  policy*  That  (1)  “*  * * in  all  treaties  hereafter 

to  be  made  with  the  Indians,  the  policy  of  giving  goods,  farming 
utensils,  provisions,  etc.,  in  lieu  of  money,  be  insisted  on 
* * *,p  as  far  as  practicable ; 83  that  (2)  Congress  take  steps  for 

the  ultimate  participation  in  the  national  legislation  of  those 
Indians  Qualified  or  soon  to  be  so ; 00  that  (3)  there  be  made 
various  changes  in  personnel : the  number  of  superintendents  be 
increased  from  5 to  7,01  the  duties  of  agent  and  superintendent, 
and  superintendent  and  governor  of  a Territory  be  separated,03 
the  position  of  subagent  (salary  $750  per  annum,  with  duties 
often  equal  to  those  of  agent)  be  abolished  ” and  that  of  minor 
agent,  with  a salary  lower  than  that  of  agent  ($1,500  per  annum) 
where  the  responsibilities  and  Indians  are  fewer,  be  established- w 

B,  THE  PERIOD  PROM  1851  TO  1867 

The  question  of  the  status  of  the  Indian,  and  the  technique  by 
which  he  might  he  civilized,  had  not  been  answered  satisfactorily 
in  1851  when  Commissioner  Luke  Lea  wrote : 

On  the  general  subject  of  the  civilization  of  the  Indians, 
many  and  diversified  opinions  have  been  put  forth  f but, 
unfortunately,  like  the  race  to  which  they  relate,  they  are 
too  wdld  to  be  of  much  utility.  The  great  question,  How 
shall  the  Indians  be  civilized?  yet  remains  without  a sat- 
isfactory answer.  The  magnitude  of  the  subject,  and  the 
manifold  difficulties  inseparably  connected  with  it,  seem 
to  have  bewildered  the  minds  of  those  who  have  attempted 
to  give  it  the  most  thorough  investigation.  * * * I 

therefore  leave  the  subject  for  the  present,  remarking, 
only,  that  any  plan  for  the  civilization  of  our  Indians  will, 
in  my  judgment,  be  fatally  defective,  if  it  do  not  provide, 
in  the  most  efficient  manner,  first,  for  their  concentration ; 
secondly,  for  their  domestication ; and,  thirdly,  for  their 
ultimate  incorporation  into  the  great  body  of  our  citizen 
population.06 

Commissioner  Lea’s  recommendation  that  the  Indians  he  con- 
centrated was  effectuated  through  the  gradual  diminution  of 
the  size  of  most  Indian  reservations.  The  plea  for  domestication 
had  appeared  in  earlier  reports,  and  was,  in  fact,  the  accepted 
practice  of  the  Bureau  of  Indian  Affairs  at  that  time.  The  rec- 
ommendation that  Indians  be  ultimately  incorporated  into  the 
citizenry  of  the  country  may  mark  a new  departure  from  the 
theory  and  practice  of  removal  and  segregation.  It  apparently 
bore  fruit  in  the  Allotment  Act,®5  wTith  its  provisions  for  citizen- 
ship and  fee  simple  tenure  of  land. 

precision  the  ratio  of  increase  or  decrease  among  the  aboriginal 
population,  * » * 

(Excerpt,  Report  of  Secretary  of  the  Interior,  1850,  p.  4,  in  Rep.  Comm. 
Ind.  Aff,,  1859.) 

**  Rep.  Comm.  Ind.  Aff-,  1847,  p.  749. 

88  Rep,  Comm.  Ind.  Aff.,  1840,  pp.  939-941. 

« Ibid.,  p.  958. 

« Ibid. 

^Ibid.,  p.  953. 

Ibid.,  pp.  952,  953. 

M Ibidt  pp,  ©54,  955, 

M This  would  circumvent  the  limitation  to  11,  of  full  agents  authorized 
by  law  (Rep.  Comm,  Ind,  Aff..  1849,  pp.  954,  955). 

85  Rep.  Comm,  Ind.  Aff.,  1851,  pp,  12-13. 

«Act  of  February  8,  1887,  24  Shit.  388,  See  Chapter  II. 


Ill  1SD3,  Commissioner  Manypenny  objected  to  the  practice  of 
permitting  Indian  1 ribes,  engulfed  in  the  stream  of  western  migra- 
tion, to  retain  portions  of  tlieir  tribal  domains  as  reservations. 

With  but  few  exceptions,  the  Indians  were  opposed  to 
selling  any  part  of  their  lands,  as  announced  in  their 
replies  to  the  speeches  of  the  commissioner.  Finally, 
however,  many  tribes  expressed  their  willingness  to  sell, 
but  on  the  condition  that  they  could  retain  tribal  reserva- 
tions on  their  present  tracts  of  land.  * * * 87  The  idea 

of  retaining  reservations,  which  seemed  to  be  generally 
entertained,  is  not  deemed  to  be  consistent  with  their  true 
Interests,  and  every  good  influence  ought  to  be  exercised 
to  enlighten  them  on  the  subject.  If  they  dispose  of  their 
lands,  no  reservations  should,  if  it  can  be  avoided,  be 
granted  or  allowed.  There  are  some  Indians  in  various 
tribes  who  are  occupying  farms,  comfortably  situated,  and 
who  are  in  such  an  advanced  state  of  civilization,  that  if 
they  desired  to  remain,  the  privilege  might  well,  and  ought 
perhaps  to  he  granted,  and  their  farms  in  each  ease  re- 
served for  their  homes.  Such  Indians  would  he  qualified 
to  enjoy  the  privileges  of  citizenship.  But  to  ma,  » reserva- 
tions for  an  entire  tribe  on  the  tract  which  it  now  owns, 
would,  it  is  believed,  be  injurious  to  the  future  peace, 
prosperity,  anti  advancement  of  these  people.  The  com- 
missioner, as  far  as  he  judged  it  prudent,  endeavored  to 
enlighten  them  on  this  point,  and  labored  to  convince  them 
that  it  was  not  consistent  with  tht  true  interest  of  them- 
selves and  their  posterity  that  they  should  have  tribal 
reservations  within  their  present  limits.07  08 

Commissioner  Manypenny  further  urged  the  revision  of  the 
Intercourse  Act  of  3834 00  and  the  regulations  promulgated  there- 
under, to  meet  changing  conditions  in  Indian  relations. 

* * * A new  code  of  regulations  is  greatly  needed 

for  this  branch  of  the  public  service.  That  now  in  force 
was  adopted  many  years  since,  and,  in  many  particulars, 
has  become  obsolete  or  inapplicable,  especially  in  our  new 
and  distant  territories.  The  regulations  now  existing  are 
hased  upon  laws  in  force  respecting  Indian  affairs,  and  the 
President  has  authority,  under  the  act  of  June  30,  3834, 100 
providing  for  the  organization  of  the  department  of  Indian 
Affairs,  to  prescribe  such  rules  as  he  may  think  fit  for 
carrying  into  effect  its  provisions.101 

That  plea  is  repeated  by  succeeding  commissioners. 

In  Ids  second  annual  report,193  Commissioner  Manypenny  fore- 
saw a crisis  in  the  whole  removal  policy,  and  urged  its  abandon- 
ment in  favor  of  fixed  and  permanent  settlements  "thereafter  not 
to  be  disturbed.” 

* * * By  alternate  persuasion  and  force,  some  of  these 

tribes  [in  Kansas  territory]  have  been  removed,  step  by 
step,  from  mountain  to  valley,  and  from  river  to  plain, 
until  they  have  been  pushed  half-way  across  the  continent. 
They  can  go  no  further;  on  the  ground  they  now  occupy 
the  crisis  must  he  met,  and  their  future  determined,108 

* * * * * 

The  wonderful  growth  of  our  distant  possessions,  and 
the  rapid  expansion  of  our  population  in  every  direction, 
will  render  it  necessary,  at  no  distant  day,  to  restrict  the 
limits  of  all  the  Indian  tribes  upon  our  frontiers,  and  cause 
them  to  be  settled  in  fixed  and  permanent  localities,  there- 
after not  to  be  disturbed.  The  policy  of  removing  Indian 
tribes  from  time  to  time,  as  the  settlements  approach  their 
habitations  and  hunting-grounds,  must  be  abandoned.  The 
emigrants  and  settlers  were  formerly  content  to  remain 
in  the  rear,  and  thrust  the  Indians  before  them  into  the 
wilderness ; but  now  the  white  population  overleaps  the 
reservations  and  homes  of  the  Indians,  and  is  beginning 


07  Rep,  Comm,  Ind,  Aff,,  1853,  p,  249, 

68  Tbid.t  p.  250,  See  Commissioner  Denver's  report  (1857),  infra,  of 
Indiana  being  permitted  to  retain  such  tribal  land. 

Act  of  June  30,  1834.  4 Stat,  729, 

100  Act  of  June  30,  1834,  4 Stat.  735. 

M1  Rep.  Comm.  Ind,  Aff.,  1853,  pp,  261-262. 

102  Rep.  Comm.  Ind,  Aff,,  1854. 
lb£d.f  p.  10. 
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to  inhabit  the  valleys  nml  the  mountains  beyond;  hence 
removal  must  cease,  and  the  policy  abandoned.  * * * 104 

To  protect  Indian  funds  from  fraud,  Commissioner  Manypenny 
recommended  that — 

* * * All  executory  contracts  of  every  kind  and  descrip- 

tion, made  by  Indian  tribes  or  bands  with  claim  agents, 
attorneys,  traders,  or  other  persons,  should  be  declared 
by  law  null  and  void,  and  mi  agent,  interpreter,  or  other 
person,  employed  in  or  in  any  way  connected  with  tile 
Indian  service,  guilty  of  participation  in  transactions  of 
the  kind  referred  to,  should  he  instantly  dismissed  and 
expelled  from  the  Indian  country ; and  all  such  attempts 
to  injure  and  defraud  the  Indians,  by  whomsoever  made 
or  participated  in,  should  be  penal  offences,  punishable  by 
fine  and  Imprisonment.  We  have  now  penal  laws  to 
protect  the  Indians  In  the  secure  and  unmolested  possession 
of  their  lands,  and  also  from  demoralization  by  the  intro- 
duction of  liquor  into  their  country,  and  the  obligation 
is  equally  strong  to  protect  them  in  a similar  manner 
from  the  wrongs  and  injuries  of  such  attempts  to  obtain 
possession  of  their  funds.305 

Secretary  of  the  Interior  McClelland  in  1854,  apropos  of  treaty 
obligations,  reiterates: 

* * * The  duty  of  the  government  is  clear,  and  justice 

to  the  Indians  requires  that  it  should  be  faithfully  dis- 
charged. Experience  shows  that  much  is  gained  by' 
sacredly  observing  our  plighted  faith  with  these  poor 
creatures,  and  every  principle  of  justice  and  humanity 
prompts  to  a strict  performance  of  our  obligations.105 

Commissioner  Denver,  in  1S57,507  tells  of  the  successful  extin- 
guishing of  title  to  nil  lands  owned  by  Indians  west  of  Missouri 
and  Iowa  “ * * * except  Such  portions  as  were  reserved 
for  their  future  homes  * * V’i0S 

Of  Indians  who  have  removed  to 

* * * large  reservations  of  fertile  and  desirable  land, 

entirely  disproportioned  to  their  wants  for  occupancy  and 
support,  * * *,  Their  reservations  should  be  restricted 

so  as  to  contain  only  sufficient  land  to  afford  them  a com- 
fortable support  by  actual  cultivation,  and  should  be 
properly  divided  and  assigned  to  them,  with  the  obliga= 
tion  to  remain  upon  and  cultivate  the  same.100 

Commissioner  Denver  urged  discontinuance  of  the  practice  of 
distributing  funds  due  to  tribes  in  per  capita  payments  to  indi- 
vidual members.  Tills  practice,  lie  thought,  tended  to  break 
down  the  authority  of  the  chiefs,  and  thus 

* * * disorganizes  and  leaves  them  without  a domestic 

government  * * * The  distribution  of  the  money 

should  be  left  to  the  chiefs,  so  far  at  least  as  to  enable 
them  to  punish  the  lawless  and  unruly  by  withholding  it 
from  them  * * *.310 

Commissioner  Denver  tells  of  the  attempt  by  the  Government 
to  suppress  the  practice  in  California  of  kidnapping  Indian 
children  and  selling  them  f-  servants.311 

Ibid,,  p,  17. 

ifsj&fcZ.,  pPi  21-22.  See  algo  extract  from  Report  of  Secretary  of 
Interior,  1862,  p.  13,  in  Rep.  Comm,  Ind,  Aff,,  1862, 

All  contracts  with  them  should  be  prohibited,  and  all  promises 
or  obligations  made  by  them  should  be  declared  void. 

Legislation  along  the  lines  urged  was  enacted  In  1871.  See  Chapter  14, 
sec.  5. 

106  Extract  from  Annual  Report  of  the  Secretary  of  InterLor,  1854,  p. 
41,  In  Rep.  Comm,  of  Ind.  AH.,  1854. 

Rep.  Comm,  of  Ind.  Aff.,  1857, 

105  Ibid.,  p.  3.  See  Commissioner  Manypenny’s  Report  for  1853,  supra, 
pp,  249,  250  for  opposition  to  such  a policy. 
p.  4. 

p.  7.  ! 

p.  id. 


He  concludes  his  report  with  a plea  for  a reeodi  Scat  ion  of 
Indian  law: 

* * * I urgently  repeat  the  recommendation  of  my 

immediate  predecessor,  that  there  be  an  early  and  com- 
plete revision  and  codification  of  all  the  laws  relating  to 
Indian  affairs,  which,  from  lapse  of  time  and  material 
changes  in  the  location,  condition,  and  circumstances  of 
the  most  of  the  tribes,  have  become  so  insufficient  and  un- 
suitable us  to  occasion  the  greatest  embarrassment  and 
difficulty  in  conducting  the  business  of  this  branch  of  the 
public  service.112 

In  1858,  Commissi  oner  Mix  estimated  the  number  of  Indians 
to  be  about  350,000, 113  approximately  the  same  number  as  it  is 
estimated  exists  today.114  He  further  estimated  that  about  393 
treaties  had  been  signed  since  the  adoption  of  the  Constitution ; 
and  that  approximately  581,163,188  acres  had  been  acquired 
through  cession  at  a cost  of  $49,810,344.31“ 

The  principle  upon  which  treaty-making  with  the  Indians  for 
land  cessions  rested  was  thus  stated: 

that  the  Indian  tribes  possessed  the  occupant  or  usufruct 
right  to  the  lands  they  occupied,  and  that  they  were  en- 
titled to  the  peaceful  enjoyment  of  that  right  until  they 
were  fairly  and  justly  divested  of  ft.UD 

However,  that  principle  was  apparently  not  adhered  to  in  the 
Territories  of  Oregon  and  Washington. 

* * * strong  inducements  were  held  out  to  our  people 

to  emigrate  and  settle  there,  without  the  usual  arrange- 
ments being  made,  in  advance,  for  the  extinguishment  of 
the  title  of  the  Indians  who  occupied  and  claimed  tho 
lands,137 

According  to  Commissioner  Mix,  past  Government  policy  had 
been  in  error  in  at  least  three  respects:  (1)  Removal  from  place 
to  place  prevented  the  acquiring  of  “*  * * settled  habits  and 

a knowledge  of  and  taste  for  civilized  pursuits  * m ; 11S 
(2)  assignment  of  too  large  a country  to  be  held  in  common 
resulted  in  improper  use  and  failure  to  acquire  * * a 

knowledge  of  separate  and  individual  property  * * *'* ; u&  (3) 

annuities  resulted  in  indolence  among  Indians  and  fraudulent 
practices  by  whites,330 

The  policy  of  concentrating  the  Indians  on  small  reserva- 
tions of  land,  and  of  sustaining  them  there  for  a limited 
period,  until  they  can  be  induced  to  make  the  necessary 
exertions  to  support  themselves,  was  commenced  in  1853, 
with  those  in  California.  It  is,  in  fact,  the  only  course 
compatible  with  the  obligations  of  justice  and  humanity,181 

The  military  appears  to  have  been  used  in  the  vicinity  of 
reservations  “to  prevent  the  intrusion  of  improper  persons  upon 
them  [the  Indians],  to  afford  protection  to  the  agents,  and  to 
aid  in  controlling  the  Indians  and  keeping  them  within  the  limits 
assigned  to  them/f,2? 

In  1859,  Secretary  of  the  Interior  Thompson  reports  progress 
in  the  shift  of  Government  policy  from  that  of  removal  to  that 
of  fixed  reservations.113 


323  Ibid,,  p,  12, 

^ Rep.  of  Comm,  of  Ind.  Af,(  1858,  p,  1, 

See  Chapter  1,  tier.  % fn.  4. 

215  Rep.  Comm,  of  Ind.  Aff.,  1858,  p,  1, 

Ibid,,  p.  6. 

*»  Ibid.,  p-  7, 

118  Ibid,,  p.  7,  He  notea  the  difference  in  development  between  the 
northern  tribes  and  those  of  the  South  who  were  permitted  to  remain 
for  long  periods  in  their  original  locations  (pp.  6=7). 

^ Ibid.,  p.  6. 

^Ibid.,  p.  6. 

Ibid.,  p.  9. 

322IMd.f  p-  10. 

See  Commissioner  Manypenny’g  recommendation  for  such  a shift  in 
j 1854,  supra. 
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The  policy  heretofore  adopted  of  removing  the  Indians 
from  time  to  time*  as  the  necessities  of  our  frontier  popu- 
lation demanded  a cession  of  their  territory,  the  usual  con- 
sideration for  which  was  a large  money  annuity  to  be 
divided  among  them  per  capita  had  a deleterious  effect 
upon  their  morals,  and  confirmed  them  in  their  roving. 
Idle  habits.  This  policy,  wo  are  now  compelled  by  the 
necessity  of  the  case  to  change.  At  present,  the  policy  of 
the  government  it  to  gather  the  Indians  upon  small  tribal 
reservations,  within  the  well-defined  exterior  boundaries 
of  which  small  tracts  of  land  are  assigned,  in  severalty, 
to  the  Individual  members  of  the  trihe,  with  all  the  rights 
incident  to  an  estate  In  fee-simple,  except  the  power  of 
alienation.  This  system,  wherever  it  lias  been  tried,  has 
worked  well,  and  the  reports  of  the  superintendents  and 
agents  give  a most  gratifying  account  of  the  great  im- 
provement which  it  has  effected  in  the  character  and 
habits  of  those  tribes  which  have  been  brought  under  its 
operation,124 

Alfred  B,  Greenwood,  Commissioner  of  Indian  Affairs,  under 
Secretary  Thompson,155  recommended  that  the  reservation  policy, 
ns  it  had  been  pursued  in  California,  he  abandoned, 

* * * neither  the  Government  nor  California  recog- 

nizes any  right  in  the  Indians  of  that  State  to  one  foot  of 
land  within  her  borders.  An  unnecessary  number  of 
reservations  and  separate  farms  have  been  established; 
the  locations  of  many  of  them  have  proved  to  be  unsuit- 
able, and  have  not  been  sufficiently  isolated ; * * * 

* * * * * 
Under  these  circumstances,  and  being  desirous  to  initiate 
a policy  for  California  which  will  secure  our  own  citizens 
from  annoyance,  and,  at  the  same  time,  save  the  Indians 
from  the  speedy  extinction  with  which  they  are  threat- 
ened, I feel  constrained  to  recommend  the  repeal  of  all 
laws  authorizing  the  appointment  of  superintendent 
agents,  and  sub-agents  for  California,  and  the  abandon* 
ana  it.  of  the  present,  and  tlie  substitution  of  a somewhat 
different  plan  of  nitrations,  * * * the  State  should 

he  divided  into  two  districts,  and  an  agent  appointed  for 
each  * * *.  The  agents  should  give  the  Indians  in 

their  respective  districts  to  understand  that  they  are  not 
to  be  fed  and  clothed  at  government  expense;  hut  that 
they  must  supply  all  their  wants  by  means  of  their  own 
labor,13* 

* * * * * 
Should  Congress  authorize  a change  in  the  present  system, 
and  new  reservations  be  established,  great  care  should  be 
taken  so  ns  to  isolate  the  Indians  from  contact  with  the 
whites,  Fertile  lands  should  be  selected  which  will  repay 
the  efforts  to  cultivate  them  * * *,13® 

During  the  Civil  War  period,  when  defections  from  the  Fed- 
eral Government  occurred  and  tribes  were  concluding  treaties 
with  the  Confederate  Government,313  the  movement  to  terminate 
the  practice  of  dealing  with  Indian  tribes  by  treaty  and  to  deal 
with  them  instead  as  objects  of  national  charity,  lacking  legal 
rights,  gained  momentum. 

Secretary  of  the  Interior  Caleb  B.  Smith  clearly  stated  the 
new  policy. 

It  may  well  be  questioned  whether  the  government  has 
not  adopted  a mistaken  policy  in  regarding  the  Indian 
tribes  as  quasi-independent  nations,  and  making  treaties 
with  them  for  the  purchase  of  the  lands  they  claim  to 
own.  They  have  none  of  the  elements  of  nationality ; 
they  are  within  the  limits  of  the  recognized  authority  of 
the  United  States  and  must  be  subject,  to  its  control. 
The  rapid  progress  of  civilization  upon  this  continent  will 
not  permit  the  lauds  which  are  required  for  cultivation  to 
be  surrendered  to  savage  tribes  for  hunting  grounds.  In- 


324  Extract  from  Report  of  the  Secretary  of  the  Interior,  1859,  pp.  4-5 
in  Rep,  Comm.  Ind.  Aff.*  1859. 

125  pop.  Comm.  Ind.  A£T„  1859. 

Ibid,,  p,  22, 

^ zhid>,  p.  23. 

Ibid.,  p,  24, 

See  Chapter  3,  sec,  4H  and  Chapter  8,  sec.  11. 


deed,  whatever  may  he  the  theory,  the  government  has 
always  demanded  the  removal  of  the  Indians  when  their 
lands  were  required  for  agricultural  purposes  by  advancing 
settlements.  Although  the  consent  of  the  Indians  has 
been  obtained  in  the  form  of  treaties,  it  is  well  known  that 
they  have  yielded  to  a necessity  which  they  could  not 
resist,1539 

***** 

* * * A radical  change  in  the  mode  of  treatment 

of  the  Indians  should,  in  my  judgment,  be  adopted.  In- 
stead of  being  treated  ns  independent  nations  they  should 
be  regarded  as  wards  of  the  government,  entitled  to  its 
fostering  care  and  protection.  Suitable  districts  of  conn- 
try  should  be  assigned  to  them  for  their  homes,  and  the 
government  should  supply  them,  through  its  own  agents, 
with  such  articles  as  they  use,  until  they  can  he  instructed 
to  earn  their  subsistence  by  their  labor.131 

Under  the  Lincoln  administration,  Commissioner  Dole  con- 
cerned himself  with  the  legal  disadvantage  under  which  Indians 
labor,  in  the  conflict  between  state  and  federal  jurisdiction,133 

* * * they  find  themselves  amenable  to  a system  of 

local  mid  federal  laws,  as  well  as  their  treaty  stipula- 
tions, all  of  which  are  to  the  vast  majority  of  them  wholly 
unintelligible.  If  a white  man  does  them  an  injury, 
redress  is  often  beyond  their  reach ; or,  if  obtained,  is 
only  had  after  delays  and  vexations  which  are  themselves 
cruel  injustice.  If  one  of  their  number  commits  a crime, 
punishment  is  sure  and  swift,  and  oftentimes  is  visited 
upon  the  whole  tribe.  * * * 133 

Better  cooperation  between  the  Federal  Government  and  the 
states  was  recommended,  with  state  legislation  leading  to  ulti- 
mate citizenship  the  goal  to  be  pursued. 

Very  much  of  tlie  evil  attendant  upon  tbs  location  of 
Indians  within  the  limits  of  States  might  be  cb  via  ted, 
if  some  plan  could  be  devised  whereby  a more  hearty 
co-operation  with  government  on  the  part  of  the  States 
might  be  secured.  It  being  a demonstrated  fact  that  In- 
dians are  capable  of  attaining  a high  degree  of  civilization, 
it  follows  that  the  time  will  arrive,  ns  in  the  case  of  some 
of  the  tribes  it  has  doubtless  now  arrived,  when  the 
peculiar  relations  existing  between  them  and  the  federal 
government  may  cease,  without  detriment  to  their  interests 
or  those  of  the  community  or  State  in  which  they  are 
located ; in  other  words,  that  the  time  will  come  when, 
in  justice  to  them  and  to  ourselves,  their  relations  to  the 
general  government  should  he  identical  with  those  of  the 
citizens  of  the  various  States,  In  this  view,  a more  gem 
erous  legislation  on  the  part  of  most  of  the  States  within 
whose  limits  Indians  are  located,  looking  to  a gradual 
removal  of  the  disabilities  under  which  they  labor,  and 
their  ultimate  admission  to  all  the  rights  of  citizenship,  as 
from  time  to  time  the  improvement  and  advancement  made 
by  a given  tribe  may  warrant,  is  earnestly  to  be  desired, 
and  would,  I doubt  not,  prove  a powerful  incentive  to  ex= 
ertion  on  the  part  of  the  Indians  themselves.334 

At  the  end  of  the  Civil  War,  Secretary  of  the  Interior  Harlan 
reported  the  terms  of  a negotiated  peace  with  those  Indians  who 
had  joined  forces  with  Confederate  soldiers.335 

* * * Such  preliminary  arrangements  were  made  as, 

it  is  believed,  will  result  in  the  abolition  of  slavery  among 
them,  the  cession  within  the  Indian  territory  of  lands  for 
the  settlement  of  the  civilized  Indians  now  residing  on 
reservations  elsewhere,  and  the  ultimate  establishment  of 
civil  government,  subject  to  the  supervision  of  the  United 
States.13- 


Extract  from  Report  of  the  Secretary  of  the  Interior,  1862,  p.  7, 
in  Rep.  Comm,  Ind.  Affi.,  1882, 

Ibid,,  v.  9. 

^ Sec  Chapter  S,  see,  10, 

133  Rep.  Comm,  Ind.  AIT.,  1862,  p..  12. 

p.  12. 

133  See  Chapter  3.  sec.  4T  and  Chapter  8,  sec.  11. 

i«  Extract  from  Report  of  the  Secretary  of  the  Interior,  I860,  p.  III, 
in  Rep.  Comm.  Ind,  Aff,,  1865. 
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Apparently,  ctoh  at  this  lute  date  the  policy  of  complete  ex- 
termination of  the  Indian  was  advocated  by  “gentlemen  of  high 
position,  intelligence* *  and  personal  character.”  331 

Financial  considerations  forbid  the  inauguration  of 
such  a policy.  * * * It  is  estimated  that  the  mainte- 

nance of  each  regiment  of  troops  engaged  against  the  In- 
dians of  the  plains  costs  the  government  two  million 
dollars  per  annum.  * * * Such  a policy  is  manifestly 
as  impracticable  as  it  is  in  violation  of  every  dictate  of 
humanity  and  Christian  duty."8 

Secretary  Harlan,  in  urging  Congressional  action  for  the  neces- 
sary reforms  in  the  administration  of  justice  on  Indian  reserva- 
tions, stated : 

It  is  earnestly  recoil  ini  ended  that  the  superintendents, 
and  also  agents  of  a suitable  grade,  be  empowered  to  act  as 
civil  magistrates  within  the  limits  of  reservations  where 
the  tribal  relations  are  maintained,  and  also  on  the  plains 
remote  from  the  jurisdiction  of  civil  authorities.  The 
want  of  an  acceptable  and  efficient  provision  for  the  ad- 
ministration of  justice  has  been  sensibly  felt  in  cases 
arising  between  members  of  the  tribes,  or  between  Indians 
and  the  white  men  who  have  been  permitted  to  reside 
among  them.13® 

Commissioner  Cooley140  recommended  various  radical  reforms 
in  Indian  Service  personnel*  particularly  with  regard  to  traders 
and  agents.  To  eliminate  collusion  between  them*  he  urged 
Go n g res s to  make  it  a penal  offense  for 

* * * any  agent  or  other  officer  in  the  Indian  service 

to  be  in  any  manner*  directly  or  indirectly,  interested  in 
the  profits  of  the  business  of  any  trader,  or  in  any  con- 
tract for  the  purchase  of  goods,  or  in  any  trade  with  the 
Indians,  at  yheir  own  or  any  other  agency;  the  same 
penalties  to  apply  to  the  licensing  of  any  relative  to  trade, 
or  to  purchasing  goods  or  provisions  for  the  use  of  the 
Indians  of  any  firm  in  which  they  or  any  relative  may  be 
partners  or  in  any  way  interested.  * * *141 

In  urging,  as  commissioners  had  done  before,  increase  in 
agents’  salary  above  the  $1,500  they  had  received  since  1834*a4S  as 
a means  of  securing  more  thoroughly  qualified  persons*  Com- 
missioner Cooley  held  : 

* * * The  fact  that  innumerable  applicants  stand 

ready  to  take  any  places  which  are  vacated  is  not,  in  my 
judgment*  an  argument  against,  an  increase  of  pay;  it  is 
simply  a proof  of  the  commonly  received  idea  of  the  out- 
side profit  of  the  business.  * * * »4a 

He  noted  progress  in  the  civilization  of  the  Indian  * 

Another  evidence  of  progress  in  the  right  direction  Is 
the  request  made  by  several  agents,  on  behalf  of  the  In- 
dians, that  the  kind  of  goods  furnished  to  them  may  be 
changed  from  the  blankets*  bright-colored  cloths,  and 
various  gewgaws*  wlucli  have  from  time  immemorial  gone 
to  make  up  invoices  of  Indian  goods,  to  substantial  gar- 
ments, improved  agricultural  implements*  etc.344 


337  76 hr.,  p.  III. 

76 id.,  pp.  Ill,  IT. 

333  Ibid,,  p.  IT,  See  Chapter  7,  see.  9, 

*iQ  Rep.  Comm,  Ind.  Aff.,  1865. 

341  Ibid,,  p.  2.  Legislation  along  the  lines  proposed  was  enacted  in 
1874.  Act  of  Juno  22,  1874,  see,  10,  18  Stat.  146,  177,  20  U,  8.  C.  87, 
This*  in  effect  strengthened  the  restrictions  contained  in  section  14  of  the 
Act  of  Juno  30,  1834,  4 Stat.  735.  738,  R.  S-  I 207S,  25  TJ.  g,  C,  68,  The 
Act  of  June  19,  1939,  03  Stat,  840,  25  TJ.  S.  C.  87a*  modified  these  two 
prohibitory  statutes  to  permit  purchases  for  personal  use  by  federal 
employees, 

342  By  Act  of  April  20,  1818,  3 Stat,  461,  agents’  salaries  varied  from 
$1,200  to  $1,800,  and  subagents’  were  fixed  at  $500.  By  Act  of  June  30, 
1834.  4 Stat.  735*  agents'  salaries  were  fixed  at  $1,500,  and  subagents’ 
at  $750. 

34ftRep.  Comm,  Ind,  Aff.,  1805,  pp.  2-3, 

344 Ibid.,  p.  4. 
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In  18(37*  Acting  Commissioner  Mix  summarized  the  obstacles 
to  Indian  civilization  as  he  saw  them,  and  the  means  to  overcome 
them, 

* * * mainly  * * * his  almost  constant  contact 

with  the  vicious,  unscrupulous  whites,  wlio  not  only  teach 
him  their  base  ways*  but  defraud  and  rob  him,  and,  often 
without  cause*  with  as  little  compunction  as  they  would 
experience  in  killing  a dog*  take  even  bis  life.140 

Further 

* * * the  Indian  has  no  certainty  as  to  the  permanent 

possession  of  the  land  he  occupies  and  which  he  is  urged 
to  improve*  for  he  knows  not  how  long  he  may  he  permitted 
to  enjoy  it.  * * * 1W  Evidently  the  remedy  for  these 

evils  lies  in  securing  to  the  Indians  a permanent  home  in 
a country  exclusively  set  apart  for  them,  upon  which  no 
whites  or  citizens*  except  government  agents  and  employes, 
shall  be  permitted  to  reside  or  intrude;  in  the  grant- 
ing to  them  allotments  of  land  as  individual  property,  to 
cultivate  and  improve ; in  the  appointment  of  moral,  hon- 
est, and  efficient  agents,  with  a fair  compensation  for  serv- 
ices; and  in  the  prompt  fulfilment  by  the  government  of 
its  treaty  and  other  obligations,  furnishing  the  necessary 
aid  required  for  teaching,  and  placing  them  in  tlie  way  of 
becoming  self-sustaining  and  eventually  Independent  of 
the  government.147 

He  recommended  to  the  Secretary  the  repeal  of  section  4 of  the 
Act  of  July  26,  1806, 149  allowing  any  citizen  “of  proper  character” 
to  trade  with  Indians*  since  the  Department  had  no  authority  to 
restrict  the  numbers,  nor  discretion  to  determine  the  fitness  or 
ability  of  a trader,140 

C.  THE  PERIOD  FROM  1868  TO  1876 

For  the  next  few  years,  with  Indians  largely  in  the  process  of 
being  settled  or  resettled  on  western  reservations,  commissioners 
concerned  themselves  primarily  with  problems  of  permanent  pol= 
icy  and  administration.  Should  treaty-making  be  abandoned? 
What  was  the  proper  role  of  the  military?  Should  the  Bureau 
of  Indian  Affairs  be  transferred  back  to  the  War  Department?180 
How  should  the  Indian  Service  be  reorganized  so  as  to  overcome 
charges  of  dishonesty  an 4 inefficiency?  What  was  the  best 
technique  for  individualizing  and  controlling  the  Indian?  What 
were  the  present  rights  and  future  prospects  of  the  Indian? 

Although  Commissioner  Parker  in  I8G9  urged  that  treaties 
then  in  force  be  “promptly  and  faithfully  executed,”  never- 
theless he  recommended*  as  Secretary  Smith  had  in  1862, 181  that 
the  whole  policy  of  treaty-making  be  abandoned. 

* * * A treaty  involves  the  idea  of  a compact  between 

two  or  more  sovereign  powers,  each  possessing  sufficient 
authority  and  force  to  compel  a compliance  with  the  obli- 
gations incurred.  The  Indian  tribes  of  the  United  States 
are  not  sovereign  nations,  capable  of  making  treaties,  as 
none  of  them  have  an  organized  government  of  such 
inherent  strength  as  would  secure  a faithful  obedience  of 
its  people  in  the  observance  of  compacts  of  this  character. 
They  are  held  to  be  the  wards  of  the  government*  and  the 
only  title  the  law  concedes  to  them  to  the  lands  they 
occupy  or  claim  is  a mere  possessory  one.  But,  because 
treaties  have  been  made  with  them,  generally  for  the 
extinguishment  of  their  supposed  absolute  title  to  land 
inhabited  by  them,  or  ovcjr  which  they  roam*  they  have 


340  Rep.  Comm,  Ind.  Aff.,  1867,  p.  1. 

*«  Ibid,  p.  i. 
i *ribid.,  p,  2. 

3«  14  Stat,  25D,  280.  R.  S-  § 2128. 

146  Rep.  Comm.  Ind.  Aff.,  1867,  pp.  5=6. 

3C0  See  sec.  IB,  supra,  for  a discussion  of  that  problem,  and  the 
recommendations  Of  various  commissioners  and  the  Indian  Peace  Com* 
mission  of  1867. 

131  See  Rep.  Comm.  Ind.  Aff.*  1862.  p.  7,  and  supra. 
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become  falsely  impressed  with  the  notion  of  national 
in  dependence.  It  is  time  tlint  this  idea  should  be  dispelled, 
and  the  government  cense  the  cruel  farce  of  thus  dealing 
with  its  helpless  and  ignorant  wards.  Many  good  men, 
looking  at  this  matter  only  from  a Christian  point  of 
view,  will  perhaps  say  that  the  poor  Indian  has  been 
greatly  wronged  and  ill  treated ; that  this  whole  country 
was  once  his,  of  which  lie  has  been  despoiledi  and.  that  he 
has  been  driven  from  place  to  place  until  he  has  hardly 
left  to  him  a spot  where  to  lay  ids  head.  This  indeed 
may  be  philanthropic  and  Immune,  but  the  stern  letter  of 
the  law  admits  of  no  such  conclusion,  and  great  injury  has 
been  done  by  the  government  in  deluding  this  people 
into  the  belief  of  their  being  independent  sovereignties, 
while  they  were  at  the  same  time  recognized  only  as  its 
dependents  and  wards.  As  civilization  advances  and 
their  possessions  of  land  are  required  for  settlement,  such 
legislation  should  be  granted  to  them  as  a wise,  liberal, 
and  just  government  ought  to  extend  to  subjects  holding 
their  dependent  relation.  * * * 102 

By  the  Act  of  March  S,  187i,lfi3  treaty-making  was  abandoned. 
However,  agreements,  approved  by  both  Senate  and  House  of 
Kept  e sen  tat  Ives,  continued  to  be  made.  In  1873  Commissioner 
Edward  P.  Smith  urged  that  even  agreements  cease. 

* * * We  have  in  theory  over  sixty-five  independent 

nations  within  our  borders,  with  whom  we  have  entered 
into  treaty  relations  as  being  sovereign  peoples;  and  at 
the  same  time  the  white  agent  is  sent  to  control  and  super- 
vise thes  a foreign  powers,  and  care  for  them  as  wards  of 
the  Government.  This  double  condition  of  sovereignty 
and  wardship  involves  increasing  difficulties  and  absurdi- 
ties, as  the  traditional  chieftain,  losing  his  hold  upon  his 
tribe,  ceases  to  be  distinguished  for  anything  except  for 
the  lion's  share  of  goods  and  moneys  which  the  Govern- 
ment  endeavors  to  send,  through  him,  to  his  nominal  sub- 
jects, and  as  the  necessities  of  the  Indians,  pressed  on 
every  side  by  civilization,  require  more  help  and  greater 
discrimination  in  the  manner  of  distributing  the  tribal 
funds.  Bq  far,  and  as  rapidly  as  possible,  all  recognition 
of  Indians  in  any  other  relation  than  strictly  as  subjects 
of  the  Government  should  cease.  To  provide  for  this, 
radical  legislation  will  be  required.1*4 

On  the  use  of  the  military,  official  opinion  varied.  Commis- 
sioner Taylor  (1868)^°  was  strongly  opposed;  Commissioner 
Parker  (1869)  himself  a general,  believed  in  Its  use,  particu- 
larly for  those  Indians  who  failed  to  remove.  In  his  1870  re- 
port 16f  he  lamented  the  passage  by  Congress  of  an  act iSS  which 
"*  * * prohibited  the  employment  of  army  officers  in  any 

civil  capacity  * * *«'*  Commissioner  Francis  A.  Walker 

(also  a general)  in  1872 150  urged  the  use  of  the  military  to  effect 
the  “peace  policy.*'100 

* * * Such  a use  of  the  military  constitutes  no  aban- 

donment of  the  "peace  policy,**  and  involves  no  disparage- 
ment of  it.  It  was  not  to  be  expected— it  was  not  in  the 
nature  of  things — that  the  entire  body  of  wild  Indians 
should  submit  to  be  restrained  in  their  Ishmaelitish  pro- 
clivities without  a struggle  on  the  part  of  the  more  auda- 
cious to  maintain  their  traditional  freedom.  * * * 381 

Rep.  Comm.  Ind.  Aff,,  1869,  p,  0. 

10  Stat.  544.  588,  R.  S.  fi  2079,  25  U.  S.  C.  71.  See  Chapter  3. 
*“Rep,  Comm.  Ind.  Aff.,  1873,  p,  3. 

Rep,  Comm.  Ind.  Aff,,  1868,  pp.  8-10, 
v*  RGp,  Comm.  Ind.  Aff.,  1S69,  p.  5, 

Rep.  Comm.  Ind,  Aff.,  1S70,  pp.  9-10. 

Act  of  July  15,  1870,  16  Stat.  315,  319,  See  fn,  41,  supra.  By  Act 
of  July  13,  1892,  e,  164,  sec.  1,  27  Stat.  120 ; and  Act  of  July  1,  1898^ 
c,  545,  Be  c.  1,  30  Stat.  571,  573,  the  President  was  given  the  power  to 
detail  Army  officers  for  duty  to  Indian  agencies.  25  TJ.  S,  C,  27. 
sw  Rep.  Comm.  Ind,  Aff.,  1872. 

In  1887  (Aet  of  July  20,  1867,  16  Stat.  17)  the  Indian  Peace  Com- 
mission wrs  authorized  by  Congress  to  study  the  cause  and  cure  for 
Indian  wars.  Their  recommendations  in  3868  (Report  of  January  7,  1888 
to  the  President,  in  Rep.  Comm.  Ind.  Aff.,  1868,  pp.  26-50)  were  the 
haBis  for  the  new  "peace  policy"  of  the  Government.  See  discussion 
sec.  1,  supra. 

Rep.  Comm,  of  Ind.  Aff.,  1872,  p.  5. 


Commissioner  Walker  complained  that  his  policy  had  been 
widely  misunderstood  and  criticized  by  the  press, 

* * * This  misunderstanding  in  regard  to  the  occa- 

sional use  of  force  in  making  effective  and  universal  the 
policy  of  peace,  has  led  no  small  portion  of  the  press  of  the 
country  to  treat  the  more  vigorous  application  of  the 
Scourge  to  refractory  Indians  which  has  chars  cterized  the 
operations  of  the  last  three  months  as  an  abandonment,  of 
the  peace  policy  itself,  whereas  it  is,  in  fact,  a legitimate 
and  essential  part  of  the  original  scheme  which  the  Gov- 
ernment has  been  endeavoring  to  carry  out,  with  prospects 
of  success  ne%Tr  more  bright  and  hopeful  than  to-day.163 

In  1873,  Commissioner  Edward  F.  Smith  urged  that  a military 
force  be  set  up  among  the  Sioux,  notwithstanding  treaty  assur- 
ances to  the  contrary. 

Hitherto  the  military  have  refrained  from  going  on  this 
reservation  because  of  the  express  terms  of  the  treaty  with 
the  Sioux,  in  which  It  is  agreed  that  no  military  force  shall 
be  brought  over  the  line.  I respectfully  recommend  that 
provision  be  made  at  once  for  placing  at  each  of  the  Sioux 
reservations  a military  force  sufficient  to  enable  the  agents 
to  enforce  respect  for  their  authority,  and  to  conduct 
agency  affairs  in  an  orderly  manner.108 

After  many  years  of  charges  against  Indian  Service  field  per- 
sonnel of  dishonesty  and  inefficiency,**4  a new  system  of  choosing 
agents  was  inaugurated  in  1889  under  President  Grant.193  Their 
nomination  was  for  the  most  part  delegated  to  various  religious 
bodies  active  in  missionary  work,  particularly  the  Society  of 
Friends.  The  remaining  agencies  were  filled  by  Army  officers 
detailed  for  such  duty,1*6  until  the  Appropriation  Act  of  July  15, 
1870, 187  caused  them  to  relinquish  civil  posts. 

Commissioner  Parker  in  1869  and  in  1S70  reported  the  plan 
working  well.*03  However,  it  was  gradually  abandoned  and 
completely  discontinued  by  the  early  eighties.31* 

On  the  question  of  the  techniques  for  individualizing  and  con- 
trolling the  Indians,  commissioners  differed  somewhat,  although 
p*\  agreed  basically  on  allotment  of  land  in  severalty  as  one  of 
major  methods. 

* * * The  policy  of  giving  to  every  Indian  a home  that 

he  can  call  his  own  is  a wise  one,  as  it  induces  a strong 
incentive  to  him  to  labor  and  make  every  effort  in  his  power 
to  better  his  condition.  By  the  adoption,  generally,  of  this 
plan  on  the  part  of  the  Government,  the  Indians  would  be 
more  rapidly  advanced  in  civilization  than  they  would 
if  the  policy  of  allowing  them  to  hold  their  land  in  common 
were  continued.1*0 

***** 

* * * A fundamental  difference  between  barbarians 

and  a civilized  people  is  the  difference  between  a herd 
and  an  individual.  * * * The  starting-point  of  indi- 


»*  rtid.,  p.  e. 

Rep.  Comm.  Ind.  Aff.,  1873,  p.  8. 

Jrt4  Rep.  Comm.  Ind,  Aff.,  1869,  p,  5, 

1st  Annual  Message  to  Congress,  December  6,  I860. 

I have  attempted  a new  policy  towards  these  wards  of  the 
nation  * * The  Society  Of  Friends  is  well  known  ns  having 

succeeded  in  living  in  peace  with  the  Indians  in  the  early  settle- 
ment of  Pennsylvania,  while  their  white  neighbors  of  other  sects 
in  other  sections  were  constantly  embroiled.  They  are  also  known 
for  their  opposition  to  all  strife,  violence,  and  war,  and  are 
generally  noted  for  their  strict  Integrity  and  fair  dealings.  These 
considerations  induced  me  to  give  the  management  of  a few 
reservations  of  Indians  to  them  and  to  throw  the  burden  of  the 
selection  of  agents  upon  the  society  Itself  * * *.  For  superin- 

tendents and  agents  not  on  the  reservations,  officers  of  the  Army 
were  selected-  (Richardson.  Messn^  a and  Papers  of  the  Presi- 
dents, 1897,  Vol,  IK,  pp.  3992S3993  ; 

According  to  Schmeckebier  this  policy  was  Inaugurated  by  Grant  to  Insure 
against  opposition  to  his  appointments  by  the  Senate.  (Sehmeckebler, 
op.  oft..*  p.  64.) 

» Rep.  Comm.  Ind.  Aff.,  1869,  p.  6. 

*9*16  Stat.  315,  319.  See  fn.  157,  supra. 

*®Rep.  Coma.  Ind.  Aff.,  1869,  p.  6;  Rep.  Comm.  Ind.  Aff.(  1870, 

pp.  0-10. 

Schmeckebier,  op.  cit p,  55,  fn.  92, 

170  Rep,  Comm.  Ind,  Aff,,  JS70,  p.  9.  Sea  Chapter  11,  sec.  1. 
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vidualism  for  an  Indian  Is  the  personal  possession  of  his 
portion  of  the  reservation,174 

In  1870,  Commissioner  Parker  reported,  as  an  indication  of 
Indian  progress,  that  many  were  asking  to  have  their  land  sur- 
veyed and  allotted,173 

In  1872,  Commissioner  Walker  defended  the  “feeding”  policy 
which  had  been  in  effect  for  3 years. 

The  Indian  policy,  so  called,  of  the  Government,  is  a 
policy,  and  it  is  not  a policy,  or  rather  it  consists  of  two 
policies,  entirely  distinct,  seeming,  indeed,  to  be  mutually 
inconsistent  and  to  reflect  each  upon  the  other : the  one 
regulating  the  treatment  of  the  tribes  which  are  poten- 
tially hostile,  that  is,  whoso  hostility  is  only  repressed  just 
so  long  as,  and  so  far  as,  they  are  supported  in  idleness 
by  the  Government;  the  other  regulating  the  treatment  of 
those  tribes  which,  from  traditional  friendship,  from 
numerical  weakness,  or  by  the  force  of  their  location,  are 
either  indisposed  toward,  or  incapable  of,  resistance  to 
the  demands  Of  the  Government.  * * *™  It  is,  of 

course,  hopelessly  Illogical  that  the  exjienditures  of  the 
Government  should  be  proportioned  not  to  the  good  but 
to  the  ill  desert  of  the  several  tribes;  that  large  bodies 
of  Indians  should  be  supported  in  entire  indolence  by  the 
bounty  of  the  Government  simply  because  they  are  auda- 
cious and  insolent,  while  well-disposed  Indians  are  only 
assisted  to  self-maintenance,  since  It  is  known  they  will 
not  tight  * * * And  yet,  for  all  this,  the  Govern- 
ment is  right  and  its  critics  wrong;  and  the  “Indian 
policy”  is  sound,  sensible,  and  beneficent,  because  it  re- 
duces to  the  minimum  the  loss  of  life  and  property  upon 
our  frontier,  and  allows  the  freest  development  of  our 
settlements  and  railways  possible  under  the  circum- 
stances,174 

***** 

There  is  no  question  of  national  dignity,  be  It  remembered, 
involved  in  the  treatment  of  savages  by  a civilized  power. 
With  wild  men,  as  with  wild  beasts,  the  question  whether 
in  a given  situation  one  shall  light,  coax,  or  run,  is  a ques- 
tion merely  of  what  is  easiest  and  safest.375 

Commissioner  Walker  discussed  the  function  of  the  reservation 
as  he  saw  it, 

* * * the  Indians  should  be  made  as  comfortable  on, 

and  as  uncomfortable  off,  their  reservations  as  it  was  in 
the  power  of  the  Government  to  make  them ; that  such  or 
them  as  went  right  should  be  protected  and  fed,  and  such 
as  went  wrong  should  be  harassed  and  scourged  without 
Intermission.  * * * Such  a use  of  the  strong  arm  of 

the  Government  is  not  war,  but  discipline.376 

* * * * * 

* * * The  reservation  system  affords  the  place  for  thus 

dealing  with  tribes  and  bands,  without  the  access  of  in- 
fluences inimical  to  peace  and  virtue.  It  is  only  necessary 
that  Federal  laws,  judiciously  framed  to  meet  all  the 
facts  of  the  case,  and  enacted  in  season,  before  the  Indians 
begin  to  scatter,  shall  place  nil  the  members  of  this  race 
under  a strict  reformatory  control  by  the  agents  of  the 
Government.  Especially  is  it  essential  that,  the  right  of 
the  Government  to  keep  Indians  upon  the  reservations 
assigned  to  them,  and  to  arrest  and  return  them  whenever 
they  wander  away,  should  be  placed  beyond  dispute.  * * * m 

The  problem  of  the  consolidation  and  sale  of  surplus  land  on 
reservations  had  already  appeared  in  1872. 

The  reservations  granted  heretofore  have  generally  been 
proportioned,  and  rightly  so,  to  the  needs  c ? the  Indians 
in  a roving  state,  with  hunting  and  fishing  as  their  chief 
means  of  subsistence,  which  condition  implies  the  occupa- 
tion of  a territory  far  exceeding  what  could  possibly  be 


371  Rep.  Comm,  Ind.  Aff.,  3873,  p,  4. 
m R€p.  Comm.  Ind.  Alf,,  1870,  p-  9, 
3Ta  Rep.  Comm,  Ind,  Aff.,  1872,  p.  3. 
m jbid.i  p.  4. 

^Tbid.f  p.  5. 

™rhld.j  p.  6. 

J&fd.,  pp,  11=12. 


cultivated.  As  they  change  to  agriculture,  however  rude 
and  primitive  at  first,  they  tend  to  contract  the  limits  of 
actual  occupation.  With  proper  administrative  manage- 
ment the  portions  thus  rendered  available  for  cessation  or 
sale  can  be  so  thrown  together  as  in  no  way  to  impair  the 
integrity  of  the  reservation.  Where  this  change  has  taken 
place,  there  can  he  no  question  of  the  expediency  of  such 
sale  or  cession.  The  Indian  Office  lias  always  favored  this 
course,  and  notwithstanding  the  somewhat  questionable 
character  of  some  of  the  resulting  transactions,  arising 
especially  out  of  violent  or  fraudulent  combinations  to 
prevent  a fair  sale,  it  can  be  confidently  affirmed  that  the 
advantage  of  the  Indians  has  generally  been  subserved 
thereby.378 

The  present  rights  and  the  future  prospects  of  the  Indian 
appears  to  have  concerned  many  commissioners. 

Commissioner  Taylor,  in  1868,  asked  the  question  * 

Shall  our  Indians  be  civilized,  and  how? 

* * * Assuming  that  the  government  has  a right, 
and  that  it  is  its  duty  to  solve  the  Indian  question  defi- 
nitely'and  decisively,  it  becomes  necessary  that  it  deter- 
mine at  once  the  best  and  speediest  method  of  its  solution, 
and  then,  armed  with  right,  to  act  in  the  interest  of  both 
races. 

If  might  makes  right,  we  are  the  strong  and  they  the 
weak;  and  we  would  do  no  wrong  to  proceed  by  the 
cheapest  and  nearest  route  to  the  desired  end,  and  could, 
therefore,  justify  ourselves  in  ignoring  the  natural  as  well 
as  the  conventional  rights  of  the  Indians,  if  they  stand  in 
the  way,  and,  as  their  lawful  masters,  assign  them  their 
status  and  their  tasks,  or  put  them  out  of  their  own  way 
and  ours  by  extermination  with  the  sword,  starvation,  or 
by  any  other  method. 

If,  however,  they  have  rights  as  ■well  as  we,  then  clearly 
it  is  our  duty  as  well  as  sound  policy  to  so  solve  the  ques- 
tion of  their  future  relations  to  us  and  each  other,  as  to 
secure  their  rights  and  promote  their  highest  interest,  in 
the  simplest,  easiest,  and  most  economical  way  possible. 

But  to  assume  they  have  no  rights  is  to  deny  the  funda- 
mental principles  of  Christianity,  as  well  as  to  contradict 
the  whole  theory  upon  which  the  government  has  uni- 
formly acted  towards  them  ; we  are  therefore  bound  to 
respect  their  rights,  and,  if  possible,  make  our  interests 
harmonize  with  them.  * * * aT& 

Commissioner  Walker,  in  1872,  answered  the  question  in  one 
way. 

It  belongs  not  to  a sanguine,  but  to  a sober  view  of  the 
situation,  that  three  years  will  see  the  alternative  of  war 
eliminated  from  the  Indian  question,  and  the  most  power- 
ful and  hostile  bands  of  to-day  thrown  In  entire  helpless- 
ness on  the  mercy  of  the  Government,  * * * 

***** 

No  one  certainly  will  rejoice  more  heartily  than  the 
present  Commissioner  when  the  Indians  of  this  country 
cease  to  be  in  a position  to  dictate,  in  any  form  or  degree, 
to  the  Government;  when,  in  fact,  the  last  hostile  tribe 
becomes  reduced  to  the  condition  of  suppliants  for 
charity.  * * * 358 

Commissioner  John  Q.  Smith  in  1876  answered  the  question 
in  another  way. 

* * * No  new  hunting-grounds  remain,  and  the  civili- 

zation or  the  utter  destruction  of  the  Indians  is  inevitable. 
The  next  twenty-five  years  are  to  determine  the  fate  of  a 
race.  If  they  cannot  be  taught,  and  taught  very  soon,  to 
accept  the  necessities  of  their  situation  and  begin  in  ear- 
nest to  provide  for  their  own  wants  by  labor  in  civilized 
pursuits,  they  are  destined  to  speedy  extinction.181 

* * * * * 

* * * We  have  despoiled  the  Indians  of  their  rich  hunt- 

ing-grounds, thereby  depriving  them  of  their  ancient  means 
of  support.  Ought  we  not  and  shall  we  not  give  them  at 


rbid,,  p,  33. 

Rep.  Comm.  Ind.  Aff.,  1868,  P-  16, 
3fe>Rep.  Comm.  Ind.  Aff.,  1872,  p.  9. 
383  Rep.  Comm.  Ind.  Aff.*  3876,  p,  VI. 
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least  a secure  home,  and  the  cheap  hut  priceless  benefit  of 
just  and  equitable  laws?*53 

Along  with  the  broad  problems  of  administration  and  policy, 
wore  the  problems  of  specific  reform  in  legislation  as  inadequa- 
cies become  apparent  in  laws  governing  intercourse  and  trade 
with  the  Indians,  and  in  the  extension  of  United  States  law  and 
the  jurisdiction  of  the  courts  over  Indians,  These  specific  reforms 
had  been  recommended  for  many  years,  the  revision  of  the  Inter- 
course Act  of  IS34  183  since  1858  “4  and  law  and  order  reform  since 
at  least  lS02.iS® 

In  1871  Acting  Commissioner  Clum  wrote  that  the  laws  regu- 
lating trade 

* * * are  so  defective  as  to  fall  to  secure  the  Indians 

against  the  encroachments  of  the  whites  * * *.  a 

revision  of  these  laws  is  very  much  to  be  desired  to  meet 
the  changed  circumstances  now  surrounding  the  Indians, 
arising  out  of  the  building  of  railroads  through  their  lands, 
the  rapid  advance  of  white  settlements,  and  the  claims 
and  rights  of  squatters,  miners,  and  prospecting  parties,180 

The  request  for  reform  in  the  administration  of  justice  over  the 
Indians  was  made  in  the  report  of  the  Board  of  Indian  Com- 
missioners for  1871  ;im  it  was  reiterated  in  1873 388  by  Com- 
missioner Edward  P,  Smith,  who  urged  that  agents  and  superin- 
tendents be  given  magisterial  powers,  and  again  in  1875,  when  he 
urged  that  authority  be  given 

* * * to  the  Secretary  of  the  Interior  to  prescribe  for 

all  tribes  prepared,  in  his  judgment,  to  adopt  the  same, 
nil  elective  government,  through  which  shall  be  adminis- 
tered all  necessa  ry  police  regulations  of  the  reservation.181* 

Commissioner  John  Q.  Smith  recommended  the 

* * * Extension  over  them  [the  Indians]  of  United 

States  law  and  the  jurisdiction  of  United  States  courts,150 

D.  THE  PERIOD  FROM  1877  TO  1904 

In  1877  Commissioner  Huyt  made  seven  specific  recommenda- 
tions for  policy,  that  of  a system  of  compulsory  common  schools 
being  particularly  noteworthy:  (1)  A code  of  laws  for  reserva- 
tions and  means  for  dispensing  justice;  (2)  Indian  police  under 
which  shall  be  vested  in  individuals  and  inalienable  for  twenty 
of  land  “*  * * into  farms  of  convenient  size,  the  title  to 

which  shall  he  vested  in  individuals  and  inalienable  for  twenty 
years  * * *” ; (4)  The  establishment  of  a compulsory  com- 

mon school  system,  Including  industrial  schools;  (5)  Free  access 
to  Indians  of  missionaries;  (6)  Insistence  on  labor  in  return  for 
food  and  clothing;  and  (7)  A steady  concentration  of  the  smaller 
hands  on  larger  reservations.394 

In  1880,  Acting  Commissioner  Marble  included  statistical  tables 
of  population  and  amount  and  types  of  work  accomplished  during 
the  year,182  He  reported  extensively  on  educational  advances, 

p.  XL  Commissioner  Smith  commends,  ns  "*  * * The  only 

thing  yet  done  by  the  Government  * * * permanent  and  far-reach- 
ing * * * the  dedication  of  the  Indian  Territory  as  the  final  home 

for  the  race.”  (P,  XI,)  See  Chapter  23,  sec,  5,  on  the  throwing  open 
of  Indian  Territory  lands  for  settlement. 

Act  of  June  30,  1834,  4 Stut,  729,  See  Chapter  16, 

1Si  Sen  Rep.  Comm,  Ind,  Affairs,  1853,  pp,  261-262,  and  supra. 

See  Itep,  Comm,  ind.  Affairs.  1862,  p,  12,  and  supra, 
im  Rep.  Comm,  Ind.  Aff.,  1871,  p,  6. 

Third  Annual  Report  of  the  Board  of  Indian  Commissioners,  in 
Rep.  Comm.  Ind.  Aff,,  i871,  p,  16, 

Hep.  Comm,  Ind.  Aft.,  1873.  pp,  4-5. 

359  Rep,  Comm.  Ind,  Aff„  1875,  p.  16. 

1M  Rep.  Comm,  Ind,  Aff.,  1S76,  p,  VII,  See  Chapter  7,  gee.  9;  Chapters 
18  and  19. 

301  Rep,  Comm.  Ind.  Aff,,  1877,  pp.  1-2. 

35:1  Rep.  Comm.  Ind,  AH.  1S8Q,  pp,  III-IV.  I 


particularly  the  opening  of  new  hoarding  schools.1”  “The  im- 
portance of  having  at  least  one  good  boarding-school  at  each 
agency  need  not  be  argued,”  3W 

The  system  of  Indian  police,  in  operation  less  than  3 years,  was 
reported  to  be  working  admirably  with  a force  of  102  officers  and 
053  privates,1” 

The  plea  for  a ‘'uniform  and  perfect  title  to  their  lands,  as  a 
measure  conducive  in  the  highest  degree  to  their  present  and 
future  welfare”  was  again  urged  for  the  Indians.11" 

Commissioner  Price,  as  a business  man,  was  concerned  with 
Indian  administration  and  personnel. 

* * * Within  the  last  year  seven  entire  months  were 

consumed  in  making  such  a change  at  one  of  the  agencies, 
where  any  correct  business  man  transacting  his  own  busi- 
ness would  have  made  the  change  in  less  than  seven  days. 
This  is  the  fault  of  the  law,  and  ought  to  be  changed,3" 
***** 

I give  it  as  my  honest  conviction  ns  a business  man, 
after  one  year  and  a half  of  close  observation,  in  a position 
where  the  chances  for  a correct  knowledge  of  this  question 
are  better  than  in  any  other,  that  the  true  policy  of  the 
government  is  to  pay  Indian  agents  such  compensation  and 
place  them  under  such  regulations  of  law  as  will  insure 
the  services  of  first-class  men.  It  is  not  enough  that  a 
man  is  honest;  he  must,  in  addition  to  this,  be  capable. 
He  must  be  up  to  standard  physically  ns  well  as  morally 
and  mentally.  Men  of  this  class  are  comparatively  scarce, 
and  as  a rule  cannot  be  had  unless  the  compensation  is 
equal  to  the  service  required.  Low-priced  men  are  not 
always  the  cheapest.  A had  article  is  dear  at  any  price 
Paying  a man  as  Indian  agent  $1,200  or  $1,500,  and  expect- 
ing him  to  perform  $3,000  or  $4,000  worth  of  labor,  is  not 
economy,  and  in  a large  number  of  cases  has  proven  to  be 
the  worst  kind  of  extravagance,398 

He  urged  increased  appropriations  for  education,  particularly 
for  industrial  schools. 

* * * If  one  million  of  dollars  for  educational  pur- 

poses given  noiv  will  save  several  millions  in  the  future, 
it  is  wise  economy  to  give  that  million  at  once,  and  not 
dole  it  out  in  small  sums  that  do  but  little  good,390 

Commissioner  Price  departed  from  the  accepted  theory  in 
Indian  education  of  the  superiority  of  boarding  over  day 
schools.390 

* * * It  is  as  common  a belief  that  the  hoarding 

should  supersede  the  day  school  as  it  is  that  training- 
schools  remote  from  the  Indian  country  ought  to  be  sub- 
stituted for  those  located  in  the  midst  of  the  Indians,  But 
I trust  that  the  time  is  not  far  distant  when  a system 
of  district  schools  will  be  established  in  Indian  settlements, 
which  will  serve  not  only  as  centers  of  enlightenment  for 
those  neighborhoods,  but  will  give  suitable  employment 

303  Ibid,,  pp,  V-VI. 

194  Ibid.,  p.  VI. 

p.  IX.  Act  of  May  27,  1878,  20  Stat.  63,  8G.  Their  duties  in- 
volved discovery  and  arrest  of  thieves,  action  as  truant  officers,  protec- 
tion of  annuities  and  property,  prevention  of  depredations  to  timber  and 
of  the  introduction  of  liquor,  action  as  messengers  and  census  takers, 
etc.  (p,  X). 

wTbid.,  p.  XTL 

1#T  Rep,  Comm.  Ind,  Aff  1882,  p.  V. 

iB’8  fbid.r  pp.  V,  VI,  Commissioner  B,  P,  Smith  in  his  report  for 
1873  (pp.  9-10)  had  urged  that  salaries  be  Increased  to  $2,000  or  $2,000, 
depending  on  the  remoteness  of  the  reservation  ; Commissioner  John  Q. 
Smith  in  his  report  for  1876  (pp.  III,  IV)  to  $3,000;  Commissioner 
E.  A.  Hayt  in  his  report  for  1877  (pp.  6^7)  that  salaries  he  scaled 
according  to  the  number  of  Indians  under  an  agent's  jurisdiction. 
Recommendations  for  increasing  agents*  salaries  appear  constantly  in 
Commissioners'  reports. 

™Ibid,,  p,  VII, 

200  See  Chapter  12,  sec,  2. 
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to  returned  students,  especially  the  young  women,  for 
whom  It  is  specially  difficult  to  provide”1 

♦ * * * * 

The  cost  of  maintaining  an  Indian  pupil  In  a reservation 
boarding  school  may  be  set  down  as  a little  over  §150  per 
annum ; in  a day  school  at  about  §30  per  annum. 

In  the  matter  of  health,  also,  Commissioner  Price  had  specific 
recommendations. 

When  the  length  of  time  (three  or  four  years)  which  is 
required  for  the  physician  to  familiarize  himself  with  the 
language,  habits,  and  mental  peculiarities  of  Indians  is 
taken  into  consideration,  and  also  the  diplomacy  which  is 
required  to  obtain  and  maintain  their  confidence,  it  is  ob- 
vious that  it  is  specially  desirable  to  procure  efficient  and, 
if  possible,  permanent  medical  officers  of  pronounced  moral 
and  temperate  habits,  of  great  will  power,  capable  of  mak- 
ing good  and  enduring  impressions  on  the  Indians.  It  is 
detrimental  to  the  service  to  he  continually  changing 
medical  officers. 

In  connection  with  per  inament  medical  officers,  a system 
should  be  inaugurated  of  earing  for  the  blind,  insane,  and 
destitute  aged  Indians.2™ 


* * * under  existing  law*  there  is  no  authority  for 

permitting  flic  severance  mid  removal  from  an  Indian 
reservation,  for  purposes  of  sale  or  speculation,  of  any 
material  attached  to  or  forming  a part  of  the  realty,  such 
ns  timber,  coal,  or  other  minerals. JOy 

Commissioner  Price  therefore  recommended  a system  of 
leasing. 

After  carefully  considering  the  questions  involved,  this 
office  became  convinced  that  the  most  practicable  solution 
of  the  matter  would  be  the  adoption  of  a system  of  leasing 
upon  a royalty  plan;  and  accordingly  a draft  of  a joint 
resolution  was  prepared  in  this  office  and  submitted  to 
the  department  in  April  last,  with  a view  to  securing  the 
needful  legislation  therefore.  It  was  believed  that  by  tills 
means  a very  large  part  of  the  auinml  expenditure  for 
the  support  and  care  of  the  Indians  of  Arizona  and  New 
Mexico  might  he  reimbursed  to  the  government  from  the 
profit  of  the  mines  without  hardship  to  consumers,  and 
that  the  Indians  themselves  would  l>e  greatly  benefited, 
not  only  by  the  example  of  industry  set,  but  through  the 
opportunity  that  would  he  afforded  them  to  earn  wages 
by  their  own  labor.807 


The  problem  of  freedineu  in  Indian  Territory,  pressing  since 
the  close  of  the  Civil  War,  had  not  been  solved  by  1S82, 

The  rights  guaranteed  to  the  freedmeii  in  the  Indian 
Territory  by  treaty  stipulations  have  been  ignored,  and  so 
far  as  their  interests  are  involved  the  treaties  themselves 
have  been  virtually  set  aside,  both  by  the  Indians  and  by 
the  government.®* 

* * * * * 

In  this  report  of  January  28,  18S2,  Agent  Tufts  states 
that— 

It  is  unpopular  in  the  Cherokee  Nation  to  advocate 
a measure  that  provides  for  placing  the  colored  man 
on  an  equality  with  Cherokees,  and  the  politicians  are 
civilized  enough  to  do  nothing  that  might  lessen  then* 
chances  for  political  success;  hence  until  the  senti- 
ment shall  undergo  a revolution  there  wTill  he  no 
favorable  action. 

From  the  hesitancy  heretofore  shown  by  the  nation  to 
carry  out:  in  good  faith  toward  the  colored  people  simply 
wliat  has  been  granted  them  by  the  treaty,  I am  convinced 
that  the  nation  will  not  fix  and  settle  the  status  of  the 
colored  people  until  a inure  peremptory  demand  is  made 
on  the  nation  to  execute  the  conditions  of  their  treaty 

respecting  them.  , 

Many  of  the  colored  people  speak  the  Cherokee  language, 
and  having  been  brought  up  among  Cherokee  s and  accus- 
tomed to  their  ways,  it  would  he  a hardship  to  remote 
them  from  that  country,  and  remaining  in  the  nation,  they 
should  be  accorded  all  their  rights.  Agent  Tufts  recoim 
mended  the  appointment  of  a commission  to  M.  lt  the 
agency  with  authority  to  hear  eyidfince  and  detemine  the 
question  whether  the  claimants  were  freed men  ihera  cd 
by  voluntary  act  of  owner,  or  by  law.  or  whethei  t_  y 
were  free  colored  persons  and  in  the  country  at  the  com- 
mencement of  the  rebellion ; and  whether  they  were  resi- 
dents of  the  nation  at  the  time  of  the  treaty,  or  returned 
within  six  months  thereafter— the  findings  of  the  commis- 
sion to  be  submitted  to  the  department  for  approval. 

With  the  discovery  of  valuable  coal  deposits  in  an  Indian 
reservation  In  Arizona  Territory,  arose  the  problem  of  its  extrac- 
tion and  removal.  Commissioner  Price  felt  that  the  Indians 
could  not  be  prevailed  upon  to  remove  again,  that  the  Govern- 
ment could  not  undertake  to  work  the  mines,  that  the  Indians 
themselves  were  not  capable  technically  of  doing  so,  and  even 
were  they,  they  could  not  dispose  of  the  coal  since 

sw  Rip.  Comm.  lad.  AIL,  1882,  p.  XXXV. 

3,8  Ibid,,  p,  XL. 

Ibid p.  XLVX1I  See  Chapter  12.  see.  8. 

-*>*  Rep,  Comm,  lad.  Aff,,  1882,  p.  LV, 

Rep,  Comm.  Ind,  Aff,,  1882,  p,  LVII. 


According  to  Commissioner  Atkin’s  report  for  IS8(VU-  the  sys- 
tem of  leasing  grazing  land  had  been  tried  on  the  Cheyenne  and 
Arapuho  Reservation  unsuccessfully.  By  Presidential  proclama- 
tion * the  leases  were  declared  null  and  void,  and  tlie  cattle 
and  cattlemen  removed,  much  to  the  satisfaction  of  the  Indians 
who 

* * * no  longer  contemplate  the  monopoly  of  nine- 

tenths  of  their  reservation  by  outsiders,  but  in  place 
thereof  they  view  with  satisfaction  their  own  fields  of 
corn,  and  farms  inclosed  with  fences,  put  up  by  their 
own  labor,  * * *.21" 

The  system  of  leasing  Indian  binds  was  further  complicated 
by  a decision  of  tile  Attorney  General  lo  the  effect  that — 

* * * the  system  of  leasing  Indian  lands  which  has 

hitherto  prevailed  is  illegal  without  the  consent  of  Con- 
gress * * *.‘iU 

Commissioner  Atkins  recommended  that  the  leasing  system 
either  he  legalized,  as  his  predecessor  had  recommended  before 
him, 2,2  or  abolished,218 

If  Congress  would  authorize  Indians  to  dispose  of  their 
grass,  or  would  take  any  definite  action  as  to  the  policy 
which  this  office  can  legally  pursue  in  regard  to  Indian 
grazing  lands,  it  would  materially  lessen  the  perplexities 
and  confusion  which  now  pertain  to  the  subject.  More- 
over, if  some  way  could  be  adopted  by  which,  under  proper 
restrictions,  the  surplus  grass  on  the  several  Indian  reser- 
vations could  be  utilized  with  profit  to  the  Indians,  the 
annual  appropriations  needed  to  care  for  the.Xndians  could 
he  correspondingly  and  materially  reduced 

Of  the  general  allotment  bill,  which  had  passed  the  Senate  and 
was  favorably  reported  in  the  House,  Commissioner  Atkins 
reported i 

* * * As  there  seems  to  be  no  substantial  opyat-'Jtion  to 

this  bill,  it  is  hoped  that  it  will  become  a law  during  the 
coming  winter,  its  passage  will  relieve  this  office  of  much 
embarrassment  and  enable  it  to  make  greater  progress  in 


MO  Rep.  Comm.  Ind.  Aff.,  1882,  p.  XLIX.  See  Chapter  15,  me.  19, 
wmd.f  p,  XLIX. 

203  Rep  Comm.  lad.  Aff.,  1886, 

mb  See  Sen.  Bx,  Doe.  17,  48th  Cong.,  2d  sess„  vol.  I,  pt.  I,  1885. 

^ Rep.  Comm.  Ind.  Aff.,  1886,  p.  XVIII. 
an  ibid.,  p.  XIX.  18  Op.  A.  G.  235  (1885), 

sis  see  Rep,  Comm.  Ind.  Aff.  (Hiram  Price)  1882,  p.  XLIX,  and  supra. 
219  Rep.  Comm.  Ind.  Aff-,  1886,  p.  XIX. 

^Ibid.,  p.  XIX, 
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the  important  work  of  assisting  the  Indians  to  become  in- 
dividual owners  of  the  soil  by  an  indefeasible  title.315 

Of  courts  of  Indian  offenses  which  had  been  instituted  at  var- 
ious agencies  to  try  minor  offenses,  Commissioner  Atkins  wrote : 

These  courts  are  also  unquestionably  a great  assistance 
to  the  Indians  in  learning  habits  of  self-government  and  in 
preparing  themselves  for  citizenship.  I am  of  the  opinion 
that  they  should  be  placed  upon  a legal  basis  by  an  act  of 
Congress  authorizing  their  establishment,  under  such  rules 
and  regulations  as  the  Secretary  of  the  Interior  may  pre- 
scribe, Their  duties  and  jurisdiction  could  then  be  defi- 
nitely determined  and  greater  good  accomplished,210 

Commissioner  Atkins  expressed  a hope  with  regard  to  traders 
which  has  not  yet  been  realized. 

But  it  is  earnestly  hoped  that  the  necessity  for  white 
traders  upon,  the  reservations  will  soon  be  superseded. 
Under  the  law  the  full-blood  Indian  is  guaranteed  the  right 
to  trade  with  the  Indians  of  his  tribe,  without  the  restric- 
tions imposed  upon  half-breeds  and  white  traders.  It  is 
the  constant  aim  and  effort  of  the  Indian  Office  to  make  the 
Indian  self-reliant  and  self-sustaining,  and  if  this  policy 
is  persevered  in*  with  the  aid  of  the  educational  advantages 
available  at  almost  every  agency,  I cannot  but  believe  that 
the  Indians  will  at  an  early  day  acquire  sufficient  ability 
to  manage  the  trading  posts  themselves  and  supply  their 
people  with  such  goods  as  they  may  need.217 

In  the  report  of  the  Commissioner  of  Indian  Affairs  for  1888 
one  notes  the  beginnings  of  a problem  which  grew  into  major 
proportions  In  later  years— the  problem  of  the  annuity  roll. 

In  this  connection,  I would  suggest  that  action  should 
he  taken  by  Congress  to  confine  the  benefits  arising  under 
Indian  treaties  to  those  justly  entitled  thereto,  by  exclud- 
ing from  participation  therein  whites  hereafter  enrolled  as 
Indian*  by  adoption  and  also  the  descendants  of  whites 
and  Indians  beyond  a certain  degree.-1® 

Of  the  application  of  the  Allotment  Act,21®  which  had  been  in 
force  for  more  than  a year,  Commissioner  Oberly  reports  slow 
progress, 330  and  considerable  opposition. 

Considerable  opposition  to  the  allotment  policy  has 
been  developed  from  two  sources.  Those  who  believe  In 
the  wisdom  of  tribal  ownership,  and  in  the  policy  of  con- 
tinuing the  Indian  in  his  aboriginal  customs,  habits,  and 
Independence,  oppose  it  because  it  will  eventually  dissolve 
his  tribal  relations  and  cause  his  absorption  into  the  body 
politic.  On  the  other  hand,  those  who  expected  that  the 
severalty  act  would  immediately  open  to  public  settle- 
ment long-coveted  Indian  lands,  oppose  it  because  they 
hove  learned  that  these  expectations  will  not  be  realized. 

There  is  a third  class  of  persons  who  are  heartily  in 
favor  of  allotting  Indian  lands,  hut  who  are  apprehensive 
that,  under  the  flexible  terms  of  the  allotment  act,  allot- 


ns  Ibid.,  p,  XX,  In  an  earlier  report  (1885)  Commissioner  Atkins  had 
recommended  tlmt  “When  the  Indians  have  taken  their  lands  In  severalty 
In  sufficient  quantities  * * V*  the  remainder  should  be  purchased  by 

the  Government  and  thrown  open  for  homesteading. 

The  money  nnid  hv  the  Government  for  their  lands  should  be  held 
in  trust  in  5 percent  bonds,  to  he  invested  as  Congress  may  provide 
for  the  education,  civilization,  and  material  development  and  ad- 
vancement of  the  r^H  race-  reserving  for  each  tribe  Its  own  money. 
(Rep,  Comm.  Ind,  Aff(i  1885,  p IV.) 

This  became  part  of  the  General  Allotment  Act  of  February  8,  1887,  24 
Stat,  388.  25  U.  S.  C.  331  at  seq and  was  the  basis  of  trust-fund  reports 
of  succeeding  commissioners.  For  a discussion  of  the  background  of  the 
allotment  system,  see  Chapter  11,  sec.  1, 

2l€  Ibid.,  p,  XXVII.  The  courts  of  Indian  offenses  were  established  in 
1882  according  to  the  Report  of  the  Commissioner  of  Indian  Aifnlrs  for 
1889  fp.  26)," 

217  Ibid ,,  p.  Xli.  See  Chapter  16. 

213  Rep.  Comm.  Ind.  Aff,  (John  H.  Oberly),  1888,  p;  KV. 
tts  Act  of  February  S,  1887,  24  Stat,  338,  25  U.  S.  C-  33  L r*  ***-. 

Rep.  Comm.  Ind,  Aff.f  1888,  p.  XXXVII-  The  for  sur- 

veying prior  to  allotment,  and  the  late  date  at  which  the  appropriation 
bill  passed  arc  the  reasons  given. 


ments  may  bo  forced  upon  Indians  before  they  are  ready 
to  receive,  use,  and  hold  them,  * * * 221 

Commissioner  Oberly  presents  a detailed  analysis  of  the  status 
of  Indian  health  227 — the  diseases  prevalent  among  Indians,  the 
scarcity  of  physicians 331  and  nurses,  and  the  need  for  a hospital 
at  every  agency. 

In  his  report  on  the  operation  of  the  contract  system  of  pur« 
chasing  Indian  supplies,  whereby  numerous  contractors  submit 
samples  which  the  Government  is  forced  to  examine,  he  recom- 
mends that  the  Indian  Office  fix  the  standard  sample  on  which 
bids  are  to  be  received,  thus  assuring  uniformity  of  quality, 
saving  time,  and  eliminating  charges  of  favoritism.374 

Since  Commissioner  Oberly  had  been  United  States  Civil 
Service  Commissioner 223  as  well  as  Superintendent  of  Indian 
Schools,270  he  was  particularly  interested  in  incorporating  school 
employees  under  Civil  Service,  to  correct  the  “party  spoils  sys^ 
tem”  method  of  appointment  and  dismissal, 

* * * for  no  matter  how  desirous  the  Commissioner  of 

Indian  Affairs  and  the  Superintendent  of  Indian  Schools 
may  he  to  obtain  good  material  for  the  service,  and  no 
matter  how  conscientiously  both  may  endeavor  to  improve 
its  condition,  they  will,  so  long  as  this  system  is  endured, 
be  obstructed  in  all  such  efforts  by  clamorous  demands 
that  the  places  on  Indian  reservations,  and  in  the  schools 
not  on  reservations,  shall  be  dispensed  as  rewards  for 
partisan  activity.  In  short,  the  Commissioner  and  Super- 
intendent, with  1,200  places  (exclusive  of  Indians)  at 
their  disposal,  can  not  give  to  the  agency  and  the  school 
competent  employes  until  after  they  shall  have  secured 
protection  from  partisan  pressure  and  personal  solicita- 
tion ; and  such  protection  can  be  afforded  to  them  only 
by  the  provisions  of  the  civil-service  act  of  1883,  As 
United  States  Civil  Service  Commissioner  T gave  to  this 
subject  much  consideration,  and  I have  no  doubt  that  the 
provisions  of  that  act  could  be  applied  to  the  Indian 
service,  and,  that  by  their  application  thereto,  under 
wise  rules  promulgated  by  the  President,  the  cause  of 
Indian  civilization  would  be  advanced  many  years, 

* * * 227 

Commissioner  Thomas  J.  Morgan  entered  upon  his  duties  on 
July  1,  1889,  and  made  his  first  report  in  October  of  that  year. 
He  offers,  until  such  time  as  he  may  acquaint  himself 

* * * by  personal  observation  with  the  practical  work- 
ings of  the  Indian  field-service  * * * a few  simple, 

well-defined,  and  strongly  cherished  convictions: 

— ‘The  anomalous  position  heretofore  occupied  by 
the  Indians  in  this  country  can  not  much  longer  be  maim 
tained.  The  reservation  system  belongs  to  a “vanishing 
state  of  things”  and  must  soon  cease  to  exist. 

Second. — The  logic  of  events  demands  the  absorption  of 
the  Indians  into  our  national  life,  not  as  Indians,  but  as 
American  citizens. 

Third.— As  soon  as  a wise  conservatism  will  warrant  it, 
the  relations  of  the  Indians  to  the  Government  must  rest 
solely  upon  the  full  recognition  of  their  individuality. 
Each  Indian  must  be  treated  as  a man,  be  allowed  a 
man's  rights  and  privileges,  and  be  held  to  the  perform- 
ance of  a man’s  obligations,  Each  Indian  is  entitled  to 
his  proper  share  of  the  inherited  wealth  of  the  tribe,  and 
to  the  protection  of  the  courts  in  his  M!ife#  liberty,  and 


Ibid,,  pp,  XXXVIII-^XXXIX.  Of.  report  of  the  previous  commis- 
sioner, Atkins,  in  1886,  Mipm.  of  * * no  substantial  opposition  to 

this  bill  * * V (F.  XX.) 

223  Rep,  Comm.  Ind.  Aff.,  1888,  pp.  XXXI V- XXXV. 

There  were  81  physicians  for  more  than  200,000  Indians — appvoxi-  . 
oiatoly  1 for  every  2,500  Indians. 

Rep,  Comm,  Ind.  Affi,  1888,  pp.  LXXXI,  LXXXII, 

^IMrk,  p.  LXXXV,  From  April  17,  1886.  to  October  10,  1888,  accord- 
ing to  the  Civil  Service  Commission  official  files. 

Ibid.,  p.  LXXXIV.  From  1880  to  1886,  according  to  Indian  Office 
Library  flies, 

521  Ibid.,  b,  LX  XXV. 
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rsuit  of  happiness.”  He  is  not  entitled  to  be  supported 
idleness* 

Fourth.— The  Indians  must  conform  to  “the  white  man  s 
Lys,”  peaceably  if  they  will,  forcibly  if  they  must.  They 
ist  adjust  themselves  to  their  environment,  and  con- 
rm  their  mode  of  living  substantially  to  our  civilization, 
lis  civilization  may  not  be  the  best  possible,  but  it  is  the 
3t  the  Indians  can  get  They  can  not  escape  it,  and 
ist  either  Conform  to  it  or  be  crushed  by  it. 

Fifth. — The  paramount  duty  of  the  hour  is  to  prepare 
» rising  generation  of  Indians  for  the  new  order  of 
digs  thus  forced  upon  them.  A comprehensive  system 
education  modeled  after  the  American  public-school 
stem,  but  adapted  to  the  special  exigencies  of  the  Indian 
utli,  embracing  all  persons  of  school  age,  compulsory  in 
demands  and  uniformly  administered,  should  be  de- 
loped  as  rapidly  as  possible. 

Siwth, — The  tribal  relations  should  be  broken  up,  social- 
n destroyed,  and  the  family  and  the  autonomy  of  the 
iividual  substituted*  The  allotment  of  lands  in  sev- 
xlty,  the  establishment  of  local  courts  and  police,  the 
veiopment  of  a personal  sense  of  independence,  and  the 
i versa  1 adoption  of  the  English  language  are  means  to 
is  end. 

Seventh. — In  the  administration  of  Indian  affairs  there 
need  and  opportunity  for  the  exercise  of  the  same  quail- 
s demanded  in  any  other  great  administration — in- 
;rlty,  justice,  patience,  and  good  sense.  Dishonesty, 
justice,  favoritism,  and  ineompetency  have  no  place  here 
y more  than  elsewhere  in  the  Government. 

Eighth. — The  chief  thing  to  be  considered  in  the  ad- 
ihstration  of  this  office  is  the  character  of  the  men  and 
►men  employed  to  carry  out  the  designs  of  the  Govern- 
int.  The  best  system  may  be  perverted  to  bad  ends  by 
•ompetent  or  dishonest  persons  employed  to  carry  it  into 
Bcution  while  a very  bad  system  may  yield  good  results 
wisely  and  honestly  administered.2^ 

[},  Commissioner  Morgan  made  a very  detailed  report 
of  the  duties,  difficulties,  hopes,  and  improvements  of 
nistration.229  One  of  the  chief  difficulties  was  lack  of 
l,  A chief  clerk,  solicitor,  and  medical  expert  for  the 
re  urged,  in  addition  to  other  clerical  help.530  Agents’ 
ivere  still  too  low  for  adequate  performance,331 
v difficulty  was  the  whole  reservation  policy. 

The  entire  system  of  dealing  with  them  [the  Indians] 
vicious,  involving,  as  it  does,  the  installing  of  agents, 
th  semi-despotic  power  over  ignorant,  superstitious,  and 
Lpless  subjects;  the  keeping  of  thousands  of  them  on 
nervations  practically  as  prisoners,  isolated  from  civil- 
d life  and  dominated  by  fear  and  force;  the  issue  of 
tions  and  annuities,  which  inevitably  tends  to  breed 
uperlsm;  the  disbursement  of  millions  of  dollars  worth 
supplies  by  contract,  which  invites  fraud ; the  mainte- 
nee  of  a system  of  licensed  trade,  which  stimulates 
pidity  and  extortion,  etc.552 

ssioner  Morgan  looked  with  hope  on 

* * the  settled  policy  of  the  Government  to  break 

reservations,  destroy  tribal  relations,  settle  Indians 
on  their  own  homesteads,  incorporate  them  into  the 
tional  life,  and  deal  with  them  not  as  nations  or  tribes 
bands,  but  as  individual  citizens.  The  American  Indian 
to  become  the  Indian  American.  * * * 23,1 

pid  process  of  individualizing  the  Indian,  Commissioner 
felt,  was  best  indicated  by  the  reduction  of  reserva- 

Comsfl.  Ind,  AfL,  1889,  pp.  3-4. 

Comm.  Ind,  Aff.,  1800. 
pp.  IV— V.  See  Sec.  SB  infra. 

pp.  CXVIII— GXIX.  Salaries  ranged  from  $800  to  $2,200,  and 
;I,533*  See  fn.  142,  supra. 
p.  V. 

Comm,  Ind.  Aff,,  1890,  p.  VI.  For  an  index  of  prevailing  policy 
ent  versus  tribal  ownership,  see  the  Act  of  March  3,  1893, 
57,  561  (Kickapoo). 


tions.234  More  than  17,400,000  acres,  or  about  one-seventh  of 
all  Indian  land  had  been  acquired  by  the  Government  during  the 
year.535 

Commissioner  Morgan  reported: 

* * * the  growing  recognition  on  the  part  of  Western 

people  that  the  Indians  of  their  respective  States  and 
Territories  are  to  remain  permanently  and  become  ab- 
sorbed into  the  population  as  citizens.  * * * 

***** 
There  is  also  a growing  popular  recognition  of  the  fact 
that  it  Is  the  duty  of  the  Government,  and  of  the  several 
States  where  they  are  located,  to  make  ample  provision 
for  the  secular  and  industrial  education  of  the  rising 
generation,  * *.23e 

Commissioner  Morgan  refused  to  grant  further  licenses  for 
Indians  to  leave  the  reservation  for  the  purpose  of  travel 
with  “Wild  West”  shows  on  the  grounds  of  the  demoralizing 
influence.557 

*****  j consider  the  payment  of  cash  to  Indians,”  Com= 
mlssloner  Morgan  wrote,  “except  in  return  for  service  rendered 
or  labor  performed  for  themselves  or  their  people,  as  of  very 
little  real  benefit  in  a majority  of  cases  * * 238 

In  the  matter  of  traders,  the  policy  of  the  office  was  to  permit 
at  least  two  on  every  reservation. 

Competition  within  the  reservation,  in  addition  to  that 
growing  up  outside,  ig  fostered  by  licensing  on  each  reserve 
as  many  traders  as  practicable,^10 

Commissioner  Browning,  in  1895,  reports  progress,  particularly 
in  the  education  and  the  employment  of  the  Indians. 

* * * a large  increase  has  been  made  in  the  number 

of  Indian  employees,  and  in  filling  positions  at  agencies 
and  schools  Indians  have  been  given  the  preference  for 
appointment  when  found  competent  to  do  the  work 
required.549 

In  education,  opposition  from  the  older  Indians  appears  to 
have  lessened.241  Enrollment  and  school  attendance  increased. 

* * * without  resort  to  coercion  even  to  the  extent 

allowed  by  law.  * * * j have  refrained  from  using 

such  means,  preferring  the  better  course  of  moral  suasion 
and  convincing  arguments,  and  finding  them  ultimately 
effective.  It  gives  me  pleasure  to  note  the  success  of 
such  methods,  * * 

aw  Ibid.,  p.  VI. 

sbs  lbid.f  p.  XXXIX.  Of  the  reduction  of  I n<1  inn -owned  lands  Com- 
missioner Morgan  felt  constrained  to  say  : 

This  might  seem  like  a somewhat  rapid  reduction  of  the  landed 
estate  of  the  Indians,  hut  when  it  Is  considered  that  for  the  most 
part  the  land  relinquished  was  not  being  used  for  any  purpose 
whatever,  that  scarcely  any  of  it  waa  in  cultivation,  that  tile 
Indiana  did  not  need  it  and  would  not  be  likely  to  need  it  at  any 
future  time,  and  that  they  were,  as,  is  believed,  reasonably  well 
paid  for  it,  the  matter  assumes  quite  a different  aspect.  The 
sooner  the  tribal  relations  are  broken  up  and  the  reservation 
system  done  away  with  the  better  it  will  be  for  all  concerned. 
If  there  were  no  other  reason  for  this  change,  the  fact  that 
individual  ownership  of  property  Is  the  universal  custom  among 
the  civilized  people  of  this  country  would  be  a sufficient  reason 
for  urging  the  handful  of  Indians  to  adopt  It.  (P.  XXXIX.) 

Ibid.,  pp.  VI— VII. 

257 Ibid.,  pp.  VIII,  I/VII,  By  letter  of  August  4,  1890,  the  Secretary  of 
the  Interior  directed  that  no  more  licenses  be  granted.  (Ibid.,  p.  LVIt) 
On  the  Issuance  of  passes  to  Indians  leaving  a reservation,  see  Chapter  8, 
sec.  10A(2). 

23s  Rep.  Comm,  Ind.  Aff.,  1890.  p,  CXVIII. 

Ibid.,  p.  LX.  However,  Commissioner  Morgan  felt  the  whole  license 
system  was  archaic,  4‘*  * * a relic  of  the  old  system  of  considering 

an  Indian  as  a ward,  a reservation  as  a corral,  and  a tradership  as  a 
golden  opportunity  for  plunder  and  profit.”  (Ibid,,  p.  LIX.) 

Rep,  Comm,  Ind,  Aff.,  1895,  p.  1* 

Ibid.,  p.  3, 
p.  4. 
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Omiiiii.c-sii-'iittr  Browning  reports  in  detail  on  the  leasing  of 
Indian  lands.  The  Act  of  February  28,  I891,343  authorized  the 
leasing  of  mmllored  or  tribal  kinds*  and  allotted  lands  where  age 
or  disability  of  allottee  warrants  it.  By  Act  of  August  1*3, 
3^94,s,;  and  Inter  acts  these  leasing  statutes  were  broadened. 

On  this  point.  Commissioner  Browning  stated  : 

* * * the  indiscriminate  leasing  of  allotments  will  not 

be  permitted.  * * * the  I ndiserimhiate  leasing  of  allot- 

ments would  defeat  the  very  purpose  for  which  they  wore 
mu  do.  * * * 245 

Commissioner  Tones,3 like  his  predecessor,  reports  progress  in 
all  fields,  follows  a statistical  pattern  of  summarising,  and  offers 
aeeonipnnying  papers  in  support.  The  activity  of  the  Bureau  of 
Indian  Affairs  centered  mainly  about  education  ; allotment  and 
llio  problems  arising  therefrom- — leasing,  homesteading,  survey- 
ing; the  sale  of  liquor;  railroads;  and  disturbances  on  reserva- 
tions, 

E,  THE  PERIOD  FROM  1905  TO  1928 

Commissioner  Francis  E,  Lelipp,  in  bis  first  report  in  190H, 
presents  his  outlines  o’  .m  Indian  policy  ns  “*  * * one  of 

tlie  fruits  of  my  twenty  . vars’  study  of  the  Indian  face  to  face 
and  in  his  home,  ns  well  ns  of  his  past  and  present  environ- 
ment * * V,2‘* 

The  Indian,  says  Commissioner  Leupp, 

* * * will  never  bo  judged  aright  till  wo  learn  to 

measure  him  by  bis  own  standards,  as  we  whites  would 
wish  to  be  measured  if  some  more  powerful  race  were  to 
usurp  dominion  over  us,*1* 

Commissioner  Lenpp  has  various  recommendations  for  a now 
Indian  policy— in  education,  5n  individualizing  Indian  land  and 
money,  In  weaning  the  Indian  from  the  licensed  trader,  in  mak- 
ing him  a part  of  his  community, 2,9 

To  carry  out  this  policy, 

* * * our  main  hope  lies  with  the  youthful  genera- 
tion * * *.  The  task  wo  must  set  ourselves  is  to  win 

over  the  Indian  children  by  sympathetic  interest  and  un- 
obtrusive guidance.  It  Is  a great  mistake  to  try,  as  many 
good  persons  of  had  judgment  have  tried,  to  start,  the  little 
ones  in  the  path  of  civilization  by  snapping  nil  the  ties 
of  affection  between  them  and  their  parents,  and  teaching 
them  to  despise  the  aged  and  non-progressive  members  of 
their  families,  * * * ~m 


2^Snc,  3,  26  Stat,  794,  795  partly  embodied  in  25  U>  S.  C,  397,  See 
Chapter  IS*  sec,  19,  Chapter  11.  see,  5. 

28  Stat-  280,  305,  Set*  Chapter  15,  sec.  19.  Chapter  11,  sees.  1C 
and  5. 

41  f*  Rep,  Comm,  Ind,  Aff»,  1895,  p-  34, 

"4B  Rep,  Comm,  Ind.  Aff.,  1807- 

347  Rep,  Comm,  Ind,  Aff,,  1905,  p.  1,  Many  of  Com  mi  inloner  Trapp's 
views  on  Indian  affairs  are  set  forth  in  The  Indian  and  His  Problem 
(1910). 

5iR  Ibid,,  p,  1,  To  illustrate  his  point,  Commissioner  Loupp  goes  ob 
to  say  : 

Suppose,  a few  centuries  ago,  an  absolutely  alien  people  like  the 
Chinese  had  invaded  our  shores  and  driven  the  white  colonists 
before  them  to  districts  more  and  more  isolated,  destroyed  the 
industries  on  which  they  bad  always  subsisted*  and  crowned  all 
by  disarming  them  and  penning  them  on  various  tracts  of  land 
whore  they  could  be  fed  and  clothed  and  eared  for  at  no  cost  to 
themselves,  to  what  Condition  would  the  white  Americans  of  today 
have  been  reduced?  In  spite  of  their  vigorous  ancestry  they  would 
surely  have  lapsed  into  barbarism  and  become  pauperized,  No 
race  on  earth  could  overcome,  with  forces  evolved  from  within 
themselves,  the  effect  of  such  treatment.  That  our  red  brethren 
have  not  been  wholly  ruined  by  it  is  the  best  proof  we  could  ask 
of  the  sturdy  traits  of  character  inherent  in  them.  (P.  2.) 

wibid„  pp,  3-5. 

*“  Ibid.,  p,  2, 


Manual  training  Is  tin*  basis  of  t^iiiintsssniirr  Leupifs  odurtt- 
tlonal  policy.  Ho  would  limit  the  ordinary  Indian  boy  scholas- 
tically to  enough  of  the  “3  I?.V*  so  that 

* * * he  can  read  tho  simple  English  of  the  local 

newspaper,  can  write  a short  letter  which  is  intelligible 
though  maybe  ill-spelled*  and  knows  enough  of  figures  to 
discover  whether  the  storekeeper  is  cheating  him 

* * * 351 

Of  the*  policy -of  individualizing  the  Indian  through  division  of 
tribal  binds  and  tribal  funds*  Commissioner  Loupp  says: 

* * * it  is  our  duty  to  set  him  upon  his  feet  and  sever 

forever  the  ties  which  bind  him  either  to  his  tribe,  hi  the 
communal  sense,  or  to  the  Government,  This  principle 
must  become  operative  in  respect  to  both  land  and  money. 

* * * 533  Thanks  to  the  late  Senator  Henry  L,  Dawes  of 

Massachusetts,  we  have  for  eighteen  years  been  individnab 
izing  the  Indian  as  an  owner  of  real  estate  by  breaking  up* 
one  at  a time,  the  reservations  set  apart  for  whole  tribes 
and  establishing  each  Indian  as  a separate  landholder  on 
his  own  account.  Thanks  to  Representative  John  F»  Lacey 
of  Iowa.  T Impp  that  we  shall  soon  he  making  the  same 
sort  of  division  of  the  tribal  funds.2” 

In  order  that  the  Indian  might  rapidly  become  u member  of 
his  community  instead  of  a “necessary  nuisance,"* s;H  Commis- 
sioner Lenpp  would  encourage  him  to  trade  in  local  market 
towns;  he  Would  have  Indian  money  deposited  In  local  banks;  he 
would  tench  him  to  shop  competitively  instead  of  with  the  obso- 
lescent licensed  trader. 

In  1008,  Commissioner  Lenpp  reports  the  success  of  his  plan 

* * * for  systematic  cooperation  between  various  de- 

partments and  bureaus  of  the  Government,  so  as  to  get  rid 
of  the  ** wheels  within  wheels*’  which  are  so  grave  a source 
of  waste  in  administration.*6* 

The  Reclamation  Service,  Geological  Survey,  and  Forest  Serv- 
ice in  the  Department  of  the  Interior*  and  the  Bureaus  of  Plant 
Industry  and  Animal  Industry  In  the  Department  of  Agriculture 
cooperated  with  the  Bureau  of  India m Affairs  on  specific  projects 
of  common  interest.2™ 

In  1911*  Commissioner  Valentine  reports  individual  Indian 
money  as  a source  of  both  good  and  harm.  It  lmd  been 
used  for  houses,  f . n»  repairs,  etc.,  helping  to  quicken  industrial 
development  of  tin  Indians.257  It  had  also  caused  traders  to  in- 
culcate extravagant  habits  in  the  possessors  of  funds*  and  caused 
a great  increase  in  indebtedness,23*  He  recommends  a continuance 
of  the  policy  of  “liberal  supervision”  over  Indian  funds  by  super* 
intenclents,250 

3BI  Ibid,  p.  3,  Commissioner  Leupp  would  hnvo  a girl  trained  In  the 
domestic  arts  necessary  for  frontier  life — cooking*  sewing,  washing,  and 
ironing  (p,  3), 

^Ibid,,  p.  3. 

353  Ibid,  p.  4.  Two  years  later  Congress  enacted  legislation  providing 
for  the  breaking  up  of  tribal  funds.  Act  of  March  2,  1907,  34  Stat,  1221, 
20  U,  S.  C.  119,  See  Chapter  15,  see.  2.1B;  Chapter  10,  sec,  4|  Chapter  9, 
sec,  G, 

***Ibid,  p_  4. 

255 Rep.  Comm,  Ind,  Aft\*  190S,  p.  2.  See  sec,  3,  infra,  for  a discussion 
of  the  extensive  cooperation  between  bureaus  and  departments  that  lias 
been  effected. 

^ Ibid,,  pp.  2—9  The  joint  projects  were  the  result  either  of  direct 
approach  between  departments*  or  specific  legislation.  B.  gf,  the  Act  of 
May  30,  1908*  35  Stat.  558  directed  the  Secretary  of  the  Interior  to 
cause  an  examination  of  the  lands  on  the  Fort  Peek  Reservation  to  be 
made  by  Reclamation  Service  and  Geological  Survey  <p,  3),  See  sec.  SC, 
infra,  and  Chapter  12,  sec.  7, 

257  Rep,  Comm.  Ind.  Aff.,  1911,  p,  21. 

258 Ibid .*  p,  22. 

Ibid.,  p,  21, 
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Various  amendments5*  to  the*  Alloinumt  Act  permitting  aliena- 
tion hud  been  passed,  some  causing  difficulty.  The  Act  of  June 
25,  imo,-"  requiring  fhur  the  Secretary  determine  the  heirs  of 
deceased  nil  otters  and  issue  pa  tents  in  fee  entailed 

* * * a vast  amount  nf  work  - many  allotments  are  now 

of  20  years’  standing  * estates  are  contested;  and  the  ques- 
tions of  law,  and  particularly  of  fact,  become  extremely 
(lillicult,  largely  through  difficulty  in  obtaining  Indian  tes- 
timony of  value.  As  allot nients  have  been  made  on  55  res- 
ervations, mid  upon  the  Winnebago  Reservation  alone — - 
one  of  the  smaller  reservations — there  are  000  heirship 
eases,  the,  work  to  be  (lone  under  this  art  will  become  one 
of  the  greater  tasks  of  the  office.  * * * 2f& 

Tlie  leasing  system,  hi  general  operation  since  1801  "*  * * 

raises  some  <jf  the  gravest  quest  ions  of  policy  with  which  the 
Indian  Office  has  to  deal,”  a<n  Commissioner  Valentine  analyzes 
the  eases  where  leasing  has  been  of  real  value  to  the  Indian — 
where,  the  Indian  Is  already  farming  as  much  as  his  capital  and 
help  permit;  where  the  Indian  has  chosen  some  other  industrial 
pursuit  than  farming:  where  he  is  ill  or  otherwise  incapaci- 
tated."'1* For  the  innst  part,  however,  <4*  * * leasing  as  it  has 

been  practiced  Is  * * * a positive  detriment  to  tlie  Indians. 

* * * "i  steady  rental  from  his  land  is  one  of  the  strongest 

fii'crntives  not  to  begin  to  work.”  Ma 

Oonmd spanner  Valentine  imports  the  result  of  investigation  into 
the  status  of  “State*'  Indians — Indians  who  have  long  been  more 
or  less  independent  of  the  Federal  Government.*511 

* * * It  is  noteworthy  that  in  many  eases  these  Indian* 

have  worked  emt  for  themselves,  with  some  assistance  front 
their  States,  problems  which  the  service  has  still  to  meet 
in  other  parts  of  the  field,2** 

Although,  by  the  Act  nf  May  S,  IflOO,3*  the  Secretary  of  the 
Interior  was  given  tho  power,  before  the  expiration  of  the  25-year 
trust  period,  to  issue  a patent  hi  fee  ” whenever  he  shall  be  satis- 
fied that  any  Indian  allottee  is  competent  and  capable  of  manag- 
ing Ins  or  ber  affairs  * * V*  n conservative  palmy  was  fnl- 

lowcd.*10  Each  application  had  to  he  considered  on  its  merits,  and 
was  accompanied  by  a report  pf  the  superintendent.  However, 
even  with  this  conservative  policy,  during  the  first  3 years  of  the 
law’s  operation,  GO  percent  of  the  patentees  disposed  of  tlieir 
land  and  its  proceeds.37® 

Commissioner  Valentine,  therefore,  inaugurated  a policy  of 
requiring  more  rigid  proof  of  competency,  and  superintendents 
were  required  to  answer  more  specific  questions,871  In  his  report 
for  1911,  he  sums  up  his  policy  thus: 

* * * I am  opposed  to  granting  patents  in  fee  unless 

circumstances  clearly  show  that  a title  In  fee  will  be  of 
undoubted  advantage  to  the  applicant*  * * * In  the 


2*0  See  diopter  5,  secs,  11B  and  II C.  And  ef,  Rep,  Comm.  Ind.  Aff,. 

1011.  p,  26. 

mi  30  St  at  855,  See  Ci*nj  f«r  a me,  il-C. 

3na Itrp.  Comm,  ind,  Aff,,  loll,  p-  20. 

jw  Thif!.,  p,  26.  See  Chapter  11,  aec.  5 and  Chapter  10,  sec.  19. 

501  Rep,  Comm,  Ind.  A if.,  1011,  pp.  20—27, 

P-  27. 

g,  the  Catawba  Indians  of  South  Carolina,  over  whom  the  State 
of  South  Carolina  had  assumed  sovereign  rights  without  federal  objection. 
It  had  treated  with  the  Indians  since  1783,  had  granted  them  a reserva- 
tion and  lintl  attempted  to  extinguish  their  title  in  1840,  The  Alabama 
Indians  in  Texas  lived  on  land  granted  to  them  conditional ly  by  the  state 
about  1850',  Rep,  Comm.  Tad,  Am.,  mi,  PP-  46,  47 . 

2fl7  Rep,  Comm.  Ind,  Aff„  1011.  p.  46. 

203  34  Stat.  182,  183,  generally  known  as  tho  Burke  Act.  See  Chapter  S, 
sec.  3 IB, 

-<®  Sehmcckebier,  op,  cit,f  pp,  ISO-151. 

^ /hid,,  p,  151. 

271  According  to  gehmeeknhier  (op.  eif,,  p,  151),  between  1909  and 
1912,  3,400  applications  for  patents  were  approved,  and.  approximately 
2,000  denied. 
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face  of  existing  evidences  of  carelessness  and  incompetence 
any  liberal  policy  of  giving  patents  in  fee  would  be  utterly 
nt  t*.r  oss«p 1 1 rjio s e s with  the  other  efforts  of  the  Government 
to  encourage  industry,  thrift,  and  Independence.®78 

In  1917.  under  Commissioner  Cato  Sells,”®  a more  drastk 
policy  was  inaugurated. 

Broadly  speaking,  a policy  of  greater  liberalism  will 
henceforth  prevail  in  Indian  administration  to  the  end 
that  every  Indian,  as  soon  as  he  has  been  determined  to 
be  ns  competent  to  transact  his  own  business  as  the  average 
white  man,  shall  be  given  full  control  of  his  property  ami 
have  nil  his  lands  and  moneys  turned  over  to  him,  after 
which  he  will  no  longer  be  a ward  of  the  Government, 

Pursuant  to  this  policy,  the  following  rules  shall  be 
observed : 

1.  Patent*  h?  fee. — To  all  able-bodied  adult  Indians  of 
less  than  onedialf  Indian  blood,  there  will  be  given  as  far 
ns  may  be  under  the  law  full  and  complete  com  nil  of  all 
their  property.  Patents  in  foe  shall  be  issued  to  ah  adult 
Indians  of  one-half  or  more  Indian  blood  who  may.  after 
careful  investigation,  he  found  competent,  provided,  iMt. 
where  deemed  advisable  patents  in  fee  shall  be  withheld 
for  not  to  exceed  40  acres  as  a home. 

Indian  students,  when  they  are  21  years  of  age,  or  over* 
who  complete  the  full  course  of  i instruction  in  the  Govern- 
ment schools,  receive  diplomas  and  have  demonstrated 
competency  will  bo  so  declared, 

2.  Sale  of  binds. — A liberal  ruling  will  be  adopted  in 
the  matter  of  passing  upon  applications  for  the  sale  of 
inherited  Tttdkmu  lands  where  the  applicants  retain  other 
lands  and  the  proceeds  are  to  he  used  to  improve  the  home- 
steads or  for  oilier  equally  good  purpose#.  A more  liberal 
rilling  than  has  hitherto  prevailed  will  hereafter  be  fob 
lowed  with  regard  m the  applications  of  noneompetent  In- 
(Titan#  for  the  sale  of  their  hinds  where  they  are  old  and 
feeble  and  need  the  proceeds  for  their  support, 

3,  Certificates  of  competent! jy. — Tlie  rules  which  are 
made  to  apply  in  the  granting  of  patents  in  fee  and  the 
sale  of  lands  will  be  made  equally  applicable  in  the  matter 
of  Issuing  certificates  of  competency. 

4,  Individual  Indian  money 8, — Indians  ..  dl  be  given 
unrestricted  control  of  all  their  individual  Indian  moneys 
upon  issuance  of  patents  In  fee  or  certificates  of  com- 
petency. Strict  limitations  will  not  be  placed  upon  the 
use  of  ftmds  of  the  old,  the  indigent,  and  the  invalid, 

0,  Pro  rata  shares— trust  funds.-*- As  speedily  as  possible 
their  pro  rata  shares  In  tribal  trust  or  other  funds  shall 
be  paid  to  all  Indians  who  have  been  declared  competent, 
unless  the  legal  status  of  such  funds  prevents.  Where 
practicable  the  pro  rata  shares  of  incompetent  Indians 
will  be  withdrawn  from  the  Treasury  and  placed  in  banks 
to  ftheir  individual  credit, 

* it?  * * * 

This  Is  a nesv  and  far-reaching  declaration  of  policy. 
It  means  the  dawn  of  a new  era  in  Indian  administration. 
It  means  that  tilxe  competent  Indian  will  no  longer  be 
treated  as  half  ward  and  half  citizen.  It  means  reduced 
appropriations  by  the  Government  and  more  self-respect 
and  independence  for  the  Indian.  It  means  the  ultimate 
absorption  of  the  Indian  race  into  the  body  politic  of 
the  Nation.  It  means,  in  short,  the  beginning  of  the  end 
of  the.  Indian  problem.®*1 

Competency  commissions  were  set  up,  and  superintendents 
were  requested  to  furnish^ 

* * * a list  of  all  Indians  of  one-half  or  less  Indian 

blood,  who  are  able-bodied  and  mentally  competent. 


272  Rep.  Comm.  Ind,  Aft,  1911,  pp.  22-23, 

27aCato  Sells  was  Commissioner  of  Indian  Affairs  for  8 years  under 
President  Wilson  (from  1913  to  1921),  the  first  Commisiloner  t©  bold 
office  for  that  length  of  tim©, 

274  Report  of  the  Commissioner  of  Indian  Affairs,  1917,  pp,  3-4,  declara- 
tion of  policy  of  April  17,  1917.  ( Scbmeckehier,  op.  pp.  152-153.) 

From  1917  to  1920,  10,956  fee  simple  patents  were  issued,  as  compared 
with  0,894  from  1906  to  1916.  (Schmeckebler,  op,  eff.,  p.  154-  Also  Rep, 
Comm.  Ind,  Aff.,  1920,  p.  S.) 
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twonfy-nrar*  wins  of  a <rr  or  over,  ingot her  with  a descrip- 
tion of  li-itici  aibd  -od  to  sntd  Indians,  and  Hie  number  of 
the  allotment  . It  H hirontlvd  t * 5 s^*iie-  patent*  in  fee  ^mrde 
to  such  Indians:.""' 

Tno  question  of  Imdittii  nit t-zvji ship  heentrno  prominent  after 
India  11  pariieipntioii  in  the  World  Wuk--.sw  In  reply  to  critics, 
OtmunisHionor  Holts  wrote  lav  1020: 

I have,  however.  gorm  fm-ther  and  taken  the  pnsittott 
rha!  the  oilizeiinblp  of  Indians  should  not  be  based  upon 
their  ownership  of  hinds*  tribal  or  In  severalty,  in  trust 
or  in  fee.  but  upon  the  fact  that  they  are  r«nl  Americans, 
and  favorable  report  has  been  made  on  a bill  introduced 
in  Congress  having  for  its  purpose  Hie  conferring  of  citi- 
zenship on  all  Indians,  but  retaining  control  of  the  estates 
of  incompetents,”’77 

Commissioner  £?plls  adopted  the  policy  with  respect  to  indi- 
vidual Indian  money  of  paying  it  directly  to  competent  tulnif 
Indians  without  deposit,  or  having  it  disbursed  In  large  sums  by 
the  superintendents  from  funds  deposited  under  their  super- 
vision.^11 

In  1921*  with  n cliff  ngo  in  administration,  the  new  commis- 
si oner  declared : 

This  practice.  however  |of  issuing  patents  in  fee  to 
Indians  of  one-half  or  loss  Indian  blood  without,  any 
further  proof  of  competency],  has  been  discontinued,  and 
in  all  cases  involving  the  Issuance  of  patents  to  Indians’, 
the  practice  is  now  to  require  a formal  application  and 
proof  of  competency.5*0 

The  result  of  the  shift  in  policy  is  vtanr  from  the  following 
tabulation  of  patents  issued  from  1021  to  102(1 : 2at 

Fiscal  year : 

1021  1,  002 

1022 Oil 

1023* — ^ 020 

1024  f>T3 

1020  „ . . 4fV? 

1020*..  __ 322 

Iii  Ids.  brief  rV>«vrt  for  1022,  Coramiisfiloncr  Burke  devotes  ;; 

considerable  portfoj?  to  education. 

In  the  eduoaHon  of  the  Indian  youth  lies  the  hope  of 
the  future  generations'  of  the  American  Indian.  In  this 
time,  when  it  Ut  sc>  essential  to  practice  economy  in  every 
possible  way,  if  should  be  realized  that  the  child  who  is 
alio  wed  to  grow  up  In  this  country  without  being  taught 
English  and  manual  skill  iii  some  useful  occupation  is 
always  in  danger  of  becoming  a liability.  It  is  false 
economy  to  neglect  the  education  of  any  children,1*3 

An  industrial  survey  of  all  the  reservations,  based  on  a house- 
to-house  canvass  of  Indian  families,  was  inaugurated 

* * * to  ascertain  their  condition,  needs,  and  resources, 

with  the  view  to  organizing  the  work  of  the  reservation 


He:  Letter  of  March  7,  1019,  to  superintendents  in  Schmec'kebler,  ? ?p.  pit,, 
pp.  153=154.  This  liberal  policy  of  Commissioner  Sells  under  the  secre- 
taryship of  Franklin  K,  Laue  has  resulted  In  litigation  based  on  forced 
allotments  and  sale  of  land  for  taxes,  which  is  still  one  of  the  elif.ef 
concerns  of  the  Department  of  Justice.  See  Chapter  11. 

^ By  Act  of  November  6,  3910,  41  Slot,  350,  8 TL  S„  €,  3,  citizenship 
had  been  made  available  to  Indian  participants  in  the  World  War.  honor- 
ably discharged,  ore  declaration  of  courts  of  competent  jurisdiction.  See 
Chapter  8*  sec.  2, 

**  Kep,  Comm.  Ind.  AfiL,  1920*.  p.  8.  By  Act  of  June  2,  1924,  c,  233, 
43  Stat,  253,  8 U.  S,  C.  3,  ITS,  such  general  citizenship  was  granted. 
See  Chapter  8,  see,  2, 

»«Re|fc  Comm.  Ihd,  Aff.,  1920,  p,  50. 

a7U  Charles'  H.  Burke  become  the  new  Commissioner  of  Indian  Affairs, 
and  screed  for  more  than  8 years  under  2 Presidents,  The  reports 
again  become  brief  summaries  as  they  were  at  the  beginning  of  the  Bureau 
of  Indian  Affairs  in  3824, 

2m  Hep,  Comm,  Ind.  1921,  p,  23. 

Schnieckebier;  op.  ait.,  p.  154. 

Hep.  Comm,  Ind.  Aff„  1922,  p,  7, 


service  so  flu.  * vnnli  family  wiil  moke  the  best  use  of  its 
resources.  * * * ** 

The  imltistrml  stirwy  was  to  form  the  basis  uf  a more  com- 
prelicnrive  one  for  each  innervation,  embracing  the  needs— for 
health,  education,  housing,  sanitation,  social  welfare  on  the  one 
bantb  uiHl  the  re  non  coins — both  tribal  and  iuril  virtual  on  the  other. 
The  purpose  of  such  a survey  would  be  “to  formula te  tor  each 
reservation  a definite  program  or  pulley  which  may  be  followed 
for  such  term  of  years  as  will  place  the  Indians  on  a self-support- 
ing basis,”  w 

ine  rrnsfng  cooperation  with  Fid  era  l health  agencies,  as  well 
as  with  state*  local,  and  voluntary  agencies.  Is  noted  during 
CoinjnisHioner  Barkers  fidniinisfratSon„M5 

If  is  hoped  that  closer  cooperation  may  be  established 
between  States  having  Indian  populations  and  the  Federal 
Government  in  den  Hug  with  qiievs  turns  of  edueutfon.  health, 
ttnil  Jaw  enforcement,  Probably  States  should  tiltlmafely 
assume  complete*  responsibility  for  the  Indians  within 
their  borders,  but  pend  fug  that  time,  there  Is  rmteh  to  be 
done  by  the  Federal  serviced 

F,  THE  PERIOD  FROM  1929  TO  1939 

The  survey  of  the  social  and  economic  conditions  of  the  in- 
clirtns,  begun  nt  the  Invitation  of  the  Interior  Eepa^’lment  in  5.920 
by  the  Institute  for  Government  Research,3*7  was  completed  in 
1S28. 

The  publication  of  this  report  helped  to  inn  ltgr tvu Ut  n new  era 
in  Hu*  Indian  Service,  The  criticisms  find  r ecornrn eikM to n s cen- 
tal nod  rn  the  report  commanded  the  attention  of  the  Bifflui®  as 
well  as  the  genera!  public.  The  report  raised  sertone  fiembte  as 
to  the  wisdom  of  .such  established  Indian  policies  that  which 
had  developed  around  the  allotment  problem,  Of  the  policy  of 
individual  allotment,  the  report  declared: 

* * * Not  accoiBpaiHod  by  adeqrm-te  ioHfroetlo'n  in 

tlv*  use  of  property,  it  has  largely  failed  iw  the  aeeom- 

shment  of  wluifi  was  expected  of  ft-  It  2>ns  resulted 
in  much  loss  of  Hand  and  an  enormous  increase  in  the 
details  of  adnunlstratioii  without  a compensating  advance 
in  tile  economic  ability  of  the  Indians,  The  difficult  prob- 
lem of  inheritance  is  one  of  its  results;  * * * (P,  41.) 

Even  more  serious  doubts  were  raised  ns  to  the  efficiency  and 
adequacy  of  the  public  services  rendered  by  the  Indian  Bureau. 
On  the  question  of  health*  the  .survey  reported : 

The  health  of  the  Indiums  as  compared  with  that  of  the 
general  population  is  bad;  (P.  3;> 

* * * For  some  years  it  has  been  customary  to  speak 

of  the  Indian  medical  service  as  being  organized  far  public 
health  wx>rk,  yet  the  fundamentals  of  sound  public  health 
work  are  still  lacking.  (P.  190.) 


Jhid.,  p.  It. 

^ Ibid.,  p.  11,  That  program  was  lator  followed  in  the  eBtabli shales t 
of  a unit  of  the  Soil  Gonservatiori  Service,  known  as  Technical  Coopera- 
tion, Bureau  of  Indian  Affairs  (TC-BIA),  in  November  1985,  The  pur- 
pose of  the  TC-BIA  is  itmkc  such  surveys  and  recommeudatioiis  far 
each  reservation,  in  colla bora t ton:  with  Hlo  Soil  Conservation  Service. 

*®*  Bep„  Comm,  Ind.  AiT-,  1028,  $>„  1. 

1928,  p.  7. 

•w  Meriam,  Problem  o»f  Indlom  Adminiat ration  (1928).  In  a puhliea- 
tlon  of  tho  American  Indian  Defense  Association  ([American  Indian  Life, 
Bulletin  No.  12,  June  1&28*  p,  -B)  the  survey  was  evaluated. 

Tire  report  of  the  Institute  for  Government  Research  is  the 
most  important  single  document  in  Indian  Affairs  since  Helen 
Hunt  Jackson's  “The  Century  ofi  Dishonor"  published  45  years 
ago.  It  contains  three  sections  which  Intrinsically  are  very  fine. 
( Health,  Education.,  and  Women  and  Family  and  Community 
Life,}  Its  847  pages  of  text  are  a result  of  team-work  between 
ten  specialists.  The  studied  moderation  of  its  language;  the 
avoidance  of  a suggestion  sven  as  to  where  responsibility  shall 
be  placed;  the  omission,  (save  in  regn rrl  to  health  and  education) 
of  most  @f  the  facts  which  give  a quality  of  sinister  deliberate- 
ness  to  the  wrongs  suffered  by  Indians its  AfArly  total  a?oidanee 
of  those  skeleton  cloaets;  the  handling  of  individual  Indian  trust 
moneys  nnd!  reimbnigable-  indebtedncfsa : fbea#  qualities  of  the 
report  Increase  its  convlncing'nomi  and  useftilness, 

*“  Bep,  Comm.  Ind.,  Aff.f  1928,  .pp,  4-7, 
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Special  hospital  equipment,  such  as  X-ray,  clinical 
laboralorv,  find  sjxjeial  treatment  facilities  is  generally 
In  eking,  fP.  2S2.) 

No  sanatorium  in  the  Indian  Service  meets  the  minimum 
requirements  of  the  American  Sanatorium  Association. 
(P.  2-37.) 

The  hospitals,  sanatoria,  and  sanatorium  schools  main- 
tained by  the  Service,  despite  a few  exceptions,  must  he 
generally  characterized  as  lacking  in  personnel,  equipment, 
management,  and  design.  (P,  9.) 

On  the  subject  of  education,  the  surrey  was  scarcely  less 
critical. 

The  work  of  tlic  government  directed  toward  the  educa- 
tion and  advancement  of  the  Indian  himself,  as  distin- 
guished from  (he  control  and  conservation  of  his  property, 
is  largely  ineffective.  (P.  8.) 

The  survey  staff  finds  itself  obliged  to  say  frankly  and 
imequJvo  'ally  that  the  provisions  for  the  care  of  Indian 
children  in  hoarding  schools  are  grossly  inadequate, 
(P.  31) 

On  the  economic  problems  of  the  Indians,  the  survey  did  much 
to  overthrow  the  popular  impression,  based  largely  on  the  pub- 
licity given  to  a few  ‘'oil”  Indians,  that  the  Indians  generally 
occupied  a favored  economic  position  * 

An  overwhelming  majority  of  the  Indians  are  poor,  even 
extremely  poor,  and  they  are  not  adjusted  to  the  economic 
and  social  system  of  the  dominant  white  civilization, 
(IK  &} 

The  prevailing  living  conditions  among  the  great  ma- 
jority of  the  Indians  are  conducive  to  the  development 
and  spread  of  disease,  (P,  3.) 

Even  under  the  best  conditions  it  is  doubtful  whether  a 
well  rounded  program  of  economic  advancement  framed 
with  due  consideration  of  the  natural  resources  of  the 
reservation  has  anywhere  been  thoroughly  tried  out.  The 
Indians  often  say  that  programs  change  with  superin* 
teudents,  Under  the  poorest  administration  there  is  little 
evidence  of  anything  which  could  be  termed  an  economic 
program.  (P,  ,14.)' 

Of  the  general  social  objectives  of  Indian  administration,  the 
survey  had  this  to  say : 

The  Indian  Service  has  not  appreciated  the  fundamental 
importance  of  family  life  and  community  activities  in  the 
social  and  economic  development  of  a people.  The  tend- 
ency has  been  rather  toward  weakening  Indian  family  life 
and  community  activities  than  toward  strengthening 
them.  (P.  1(S.) 

On  the  question  of  law  and  order,  the  nurvey  reported: 

Most  notable  is  the  confusion  that  exists  as  to  legal 
jurisdiction  over  the  restricted  Indians  in  such  important 
matters  as  crimes  and  misdemeanors  and  domestic  rela- 
tions. The  act  of  Congress  providing  for  the  punishment 
of  eight  major  crimes  applies  to  the  restricted  Indians  on 
tribal  lands  and  restricted  allotments,  and  cases  of  this 
character  come  under  the  unquestioned  jurisdiction  of  the 
United  States  courts.  Laws  respecting  the  sale  of  liquor 
to  Indians  and  some  other  special  matters  have  been 
passed,  and  again  jurisdiction  is  clean  For  the  great 
body  of  other  crimes  and  misdemeanors  the  situation  is 
highly  unsatisfactory,  (Pp,  16—17.) 

The  positive  recommendations  of  the  survey,  which  have 
greatly  influenced  the  policy  of  the  Indian  Bureau  since  1928, 
stressed  the  need  for  a comprehensive  educational  program  de* 
signed  to  meet  the  problems  of  reservation  life,  the  need  for 
sustained  and  coordinated  economic  planning  and  development, 
the  need  for  a strengthened,  more  efficient  and  better  paid  per- 
sonnel* tile  encouragement  of  Indian  use  of  Indian  lands,  the 
strengthening  of  Indian  community  life,  the  clarification  of  eon* 

For  an  account  of  the  effect  Tsbich  this  report  had  on  Indian  educa- 
tion, for  instance,  see  Chapter  12,  sec,  2, 


fusions  in  the  Indian  law  and  order  situation,  and  the  final 
settlement  of  outstanding  legal  claims,^ 

Commissioner  Rhoads,901  like  his  predecessor,  devotes  a good 
part  of  his  reports  to  education,  particularly  to  federal-state  rela- 
tions.^3 In  1929  he  reports ; 

* * * The  States  and  the  local  public-school  districts 

appear  to  be  generally  in  sympathy  with  the  plan  of  edu- 
cation by  the  States,  conditioned,  however,  upon  such  finan- 
cial assistance  as  they  need  and  as  the  Federal  Govern- 
ment can  offer,  * * * *“ 

In  3D31  Commissioner  Rhoads  reiterates : 

* * * Indian  education  is  in  no  sense  solely  a Federal 

problem,  but  a State  and  local  problem  as  well.  When 
Congress  in  1924  made  all  Indian  citizens  it  served  notice 
that  Indians  could  no  longer  be  overlooked  in  the  citizenry 
of  any  State,5*4 

In  1932,  Commissioner  Rhoads  states: 

The  most  significant  feature  of  the  year  in  Indian  educa- 
tion was  tile  determined  effort  to  make  the  change  from 
boarding  school  attendance  to  local  day  or  public  school 
attendance  for  Indian  children.*"6 

This  was  in  keeping  with  the  new  educational  policy  of  provid- 
ing the  Indian’s  education  4‘*  * * in  his  own  community 

setting.**  Wfl 

Throughout  the  reports  m of  recent  commissioners  appears  the 
title  "Additional  lands  for  Indian  use,”  one  result  of  the  Allot- 
ment Act.  In  some  cases  tribal  funds  are  used  on  a reimbursable 
plan  for  such  purchases.*89 

Commissioner  Collier  in  lib  first  report  in  1933  discusses  the 
four  main  lines  along  which  his  policy  is  to  be  directed:  Indian 
lands,  Indian  education,  Indians  in  Indian  Service,  and  reorgani- 
zation of  the  Indian  Service, 

(1)  Indian  lands. — The  allotment  system  has  enor- 
mously cut  down  the  Indian  landholdings  and  has  rendered 
many  areas,  still  owned  by  Indians,  practically  unavailable 
for  Indian  use.  The  system  must  be  revised  both  as  a 
matter  of  law  and  of  practical  effect  Allotted  lands  must 
be  consolidated  into  tribal  or  corporate  ownership  with 
individual  tenure,  and  new  lands  must  be  acquired  for 
the  90,000  Indians  who  arc  landless  at  the  present  time. 
A modern  system  of  financial  credit  must  be  instituted 
to  enable  the  Indians  to  use  their  own  natural  resources. 
And  training  hi  the  modem  techniques  of  land  use  must 
be  supplied  Indians.  The  wastage  of  Indian  lands  through 
erosion  must  be  checked, 

(2)  Indian  education,—' The  redistribution  of  educa- 
tional opportunity  for  Indians,  out  of  the  concentrated 
boarding  school,  reaching  the  few,  and  into  the  clay  school, 
reaching  the  many,  must  be  continued  and  accelerated. 
The  boarding  schools  which  remain  must  be  specialized 
on  lines  of  occupational  need  for  children  of  the  older 
groups,  or  of  the  need  of  some  Indian  children  for  insti- 
tutional care.  The  day  schools  must  bo  worked  out  on 
lines  of  community  service,  reaching  the  adult  as  well  as 
the  child,  and  inhnencifig  the  health,  the  recreation,  and 
the  economic  welfare  of  their  local  areas. 

(3)  Indians  in  Indian  Service. — The  increasing  use  of 
Indians  hi  their  own  official  and  unofficial  service  must 


2p°  jt  ’will  be  noted  ?£hs£  moat  of  these  rccoffifmondatioiis  had  been  made 
from  time  to  time  in  commissioners5  report. 

291  Charles  J,  Rhoads,  1920-38. 

m gee,  for  example,  fiep.  Comm.  Indian  ACT.,  fair  1929,  pp,  4-7  ; for  1930, 
pp,  7-13  ; for  1931.  pp.  4-13  ; for  1032,  pp.  4-9. 
s»  Rep.  Comm.  Ind,  Aflf-,  1929,  p,  ft, 

Jbid.  1931,  p,  7 . 

1932,  p.  4. 

1932.  p.  5. 

w See  e.  g.t  Rep.  Comm.  Lid.  A$t„  1928,  p,  23,  5920,  p.  10,  etc, 

gee  e ffw9  Rep.  Comm.  Ind,  Aff,  1928,  p.  28,  1931,  pp.  30-31,  etc,  Se*. 
Chapter  10,  sees.  0,  8. 
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bo  pressed  without  wearying.  To  this  end,  adjustments 
of  Civil  Service  arrangements  to  Indian  need  must  be 
sought ; but  in  order  that  standards  may  not  be  lowered, 
opportunities  for  professional  training  must  be  made  gen- 
uinely accessible  to  Indians,  With  respect  to  unofficial 
Indian  self-service,  a steadily  widening  tribal  and  local 
participation  by  Indians  in  the*  management  of  their  own 
properties  and  in  the  administration  of  their  own  services 
must  be  pursued, 

(4)  Rcorgan tzn t ion  of  the  Indian  Service,— A decen- 
tralizing of  administrative  roiitine  must  be  progressively 
attempted.  The  special  functions  of  Indian  Service  must 
be  integrated  with  one  another  and  with  Indian  life.  In 
terms  of  local  areas  and  of  local  groups  of  Indians.  An 
enlarged  responsibility  must  be  vested  in  flip  superintend- 
ents of  reservations  and  beyond  them,  or  concurrently. 
In  the  Indians  themselves.  This  reorganization  is  in  xmrt 
dependent  on  the  revision  of  the  land  allotment  system ; 
and  in  part  it  is  dependent  on  the  steady  development  of 
cooperative  relations  between  the  Indian  Service  as  a 
Federal  agency,  on  the  one  hand,  ami  the  States,  counties, 
school  districts,  and  other  local  units  of  government  on 
the  other  band,®6 

Commissioner  Collier's  major  policies  found  statutory  expres- 
sion In  the  IVjhecle  r I Iowa  rd  (Indian  Reorganization)  Act  of 
June  18,  I9fi4,30i5  The  extent  to  which  they  have  beeu  embodied 
in  existing  law  and  practice  will  be  one  of  the  principal  inquiries 
of  the  substantive  chapters  that  follow, 

G.  HISTORICAL  RETROSPECT 

Recent  trends  in  our  national  Indian  policy  are  set  forth 
against  the  background  of  history  in  a statement  prepared  by 
the  Office  of  Indian  Affairs  in  15)538,  at  the  request  of  the  Depart- 
ment of  State:301- 

* * * The  chief  issue  around  which  Indian  policy 

revolved  prior  to  15+33  was  whether  this  transfer  of  owner- 
ship [of  land  and  resources]  could  best  be  brought  about 
through  peaceful  treaty,  through  force  of  arms,  or  through 
the  usual  legal  forms  of  patent,  deed  and  mortgage, 
Indian  policy  and  Indian  administration,  even  today  when 
this  motive  has  been  reversed.  Is  underlaid  with  strata  of 
the  earlier  policies,  and  can  be  understood  only  as  these 
earlier  policies  are  understood. 

During  the  years  when  the  rivalries  of  England,  France 
and  Spain  on  the  continent  gave  the  various  Indian  tribes 
positions  of  strategic  power,  negotiations  with  these  tribes 
were  carried  on  by  the  Colonies  and  later  by  the  United 
States  on  the  basis  of  international  treaties.  These 
treaties  acknowledge  the  sovereignty  of  Indian  tribes  and 
implied  the  acknowledgement  of  a possessory  right  in  the 
soil  that  the  tribes  occupied.  After  the  cession  of  Louisi- 
ana by  France  in  1803,  the  termination  of  the  war  with 
Great  Britain  in  1814  and  the  cession  of  Florida  by  Spain 
in  1810.,  there  developed  an  increasing  tendency  to  deny 
the  sovereignty  of  Indian  tribes  and  bo  deal  with  them 
by  force  of  arms.*®* 

* * * * * 

The  use  of  military  force  to  control  Indians  was  a 
dominant  factor  in  United  States  policy  from  the  lS20*s 
until  the  ISaO’s  and  did  not  wholly  disappear  with  the  last 
of  the  Indian  wars  in  the  1 8510's,  This  warfare  materially 
handicapped  the  settlement  of  the  West  and  proved  costly 
to  the  Federal  Government.  It  was  officially  estimated 
with  probable  correctness  about  iSTO  that  Indian  wars  had 


**®  An mml  Report  of  The  Secretary  of  the  JfrterJor*  1933,  Rep.  Comm, 
tnd.  Aff,,  pp.  68-69, 

Stnt,  984,  25  VS.  S.  C,  401  e£  seq.  See  Chapter  4,  sec.  16. 

301  “A  Brief  Statement  on  the  Background  of  Fresent-d&y  Indian  Policy'* 
(submitted  November  21*  1938), 

This  statement  was  for  the  use  of  the  American  delegation  at  the 
Eighth  International  Conference  of  American  States,  at  Lima,  Peru, 
December  9,  1988, 

PP.  1—2, 


cost  the  Government  in  excess  of  $1,000,600  for  every 
dead  Indian.*®8 

***** 

While  treaties  and  wars  had  failed  to  break  down  the 
internal  organization  and  culture  of  the  Indian  tribes,  the 
allotment  policy  brought  with  it  a growing  roster  of  white 
superintendent R*  farm  agents,  teachers,  Inspectors  and 
missionaries  who  superseded  Indian  lenders  ami  to  a large 
extent  succeeded  in  destroying  Indian  culture.  There  was 
developed  a system  of  closed  reservations  ruled  auto- 
crat lea ily  by  the  Indian  Bureau,  which  in  1S-U?  had  been 
transferred  from  the  War  Department  to  the  Department 
of  the  Interior.  This  autocratic  rule  was  carried  out  tin- 
der nil  ever-increasing  number  of  mi  carrel  a ted  statutes; 
ft  never  codified  and  vast  body  of  administrative  regula- 
tions; and  the  personal  government  of  Indian  agents  who 
Were  politically  appointed.  Misery  became  extreme  upon 
the  reservations,  graft  became  notorious  and  led  to  more 
Indian  outbreaks,  and  ns  a measure  of  relief,  President 
Grant,  in  his  first  term,  placed  Christian  mission  bodies 
administratively  in  charge  of  Indian  affairs  in  numerous 
parts  of  the  country.  This  official  identification  of 
missionary  bodies  with  Indians  gradually  was  brought  to 
an  end  in  Inter  years,  hut  file  political  Identification  of  the 
mission  bodies  with  the  Indian  Bureau  had  not  been  dis- 
solved until  very  recent  times.  * * * it  was  not  ac- 

knowledged that  Indians  were  entitled:  to  the  constitutional 
guarantees  of  liberty  of  conscience.304 

The  guiding  concepts  in  what  may  be  called  the  auto- 
cratic phase  of  the  Federal  policy  toward  Indians  were  the 
destruction  of  all  Indian  tribal  bonds,  the  effacing  of  Indian 
languages  and  cultural  heritages,  the  forcing  of  the  Indian 
as  an  individual  to  become  identified  with  and  lost  in  the 
white  life,  and  the  breaking  of  tribal,  communal  mid  even 
family  landholdings  into  individual  allotments  of  farm, 
timber  and  grazing  lands.306 

***** 

In  the  autocratic  phase  of  Indian  policy,  a uni- 
form pattern  of  administration  and  of  program  was 
imposed  throughout  the  Indian  country,*8 

***** 

Against  the  above  background  the  present  phase  of  gov- 
ernmental Indian  policy  can  he  bettor  understood.  The 
present  policy  continues  the  Federal  guardianship  over 
Indians  and  trusteeship  over  Indian  property  while  seek- 
ing to  establish  individual  and  group  liberty  within  the 
guardianship,367  * * * In  the  new  phase,  the  stress  i§s 

against  uniformity  and  in  the  direction  of  the  maximum 
of  local  adaptation,  both  of  met  hod  and  of  goal,308 

In  all  of  these  phases  of  the  present-day  government 
policy  toward  Indians,  an  underlying  factor  is  the  realiza- 
tion that  the  Indian  Is  no  longer  the  “vanishing  American/' 
but  is  actually  increasing  In  numbers.  During  the  past 
eight  years  the  growth  in  population  as  reported  by  Indian 
agencies  In  the  United  Slates  has  been  at  the  rate  of  over 
1 per  cent  per  annum.  A a with  various  other  peoples 
during  periods  of  development,  the  birth  rate  has  been 
decreasing,  but  the  decline  in  the  Indian  death  rate  has 
been  even  greater. 

To  help  Indians  in  making  adjustments  to  the  drastic 
changes  in  their  way  of  life  made  necessary  by  the  over- 
whelming invasion  of  the  alien  white  face,  and  yet  to 
foster  the  perpetuation  of  much  of  t’heir  cultural  heritage, 
to  train  and  stimulate  them  for  complete  economic  self- 
sufficiency,  looking  toward  a better  standard  of  living  for 
this  vital  race,  are  the  ultimate  goals  of  the  present 
Ad  mi  nistratioii. 

Although  only  slightly  over  a third  of  a million  in  popu- 
lation in  a nation  of  approximately  130  million  people* 
the  Indians  of  the  United  States  will  become  an  even 
greater  factor  in  its  cultural,  social,  and  economic  life.** 


303  Ibid,,  p.  2. 

Ibid.,  p.  3. 

303  Ibid,,  pp.  3-4, 
^Ibid,,  p.  8. 

®T  Ibid.,  p.  6. 

« Ibid,,  p.  8. 
^md„  p.  S. 
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SECTION  3.  ADMINISTRATION  OF  THE  INDIAN  SERVICE  TODAY 


A.  ORGANIZATION  AND  ACTIVITIES 

Thu  organization  ami  functions  of  the  Office  of  Indian  Affairs 
today  are  pictured  In  the  accompanying  chart/10 

The  Commissi  oner  of  Indian  Affairs  is  the  titular  and  func- 
tioning head  of  the  entire  office,  both  in  Washington  a fid  in  the 
Held,  Hr  has  directly  under  him  the  Assistant  Commissioner, 
who  shares  the  duties  of  office  and  riots  in  his  place.  Those  duties 
are:  General  management  of  and  promulgation  of  policies  cover- 
ing nil  mutters  relating  to  Indians  and  to  the  natives  of  Alaska, 
including  economic  development ; organization  of  tribes  ; educa- 
tion ; health  activities;  land  acquisitions,  leases,  sales;  forest 
and  grazing  management ; construction,  maintenance,  and  opera- 
tion of  irrigation  facilities;  construction  and  upkeep  of  roods 
and  bridges  on  Indian  reservations;  conservation  work;  and 
relief  activities;  and  the  interpretation  of  the  needs  of  the  Indian 
Service  in  legislative  and  budgetary  terms. 

310  Chart  on  Organisation  and  Fimetionn  prepared  by  tho  Office  of 
Indian  Affairs  as  of  May  1940.  All  the  descriptions  Of  duties  com 
tninod  in  tills  section  are  based  on  information  supplied  by  the  Indian 
Office.  The  chart  appears  also  in  Blanch,  Educational  Service  for  Indians 
(President's  Advisory  Committee  on  Education,  Staff  Study  No,  18, 
3U39) , p.  28, 


The  Probate  Division  and  the  Legal  Division  are  jointly  under 
the  Office  of  the  Commissioner  of  Indian  Affairs  and  under  the 
Solicitor  for  the  Department. 

The  Probate  Division  ai1  determines  heirs  and  probates  wills 
of  till  deceased  Indians  outside  the  Five  Tribes  and  Osage  Nut  ion  ; 
reviews  the  work  of  the  Probate  Attorneys  o£  the  Five  Tribes, 
and  the  probate  recommendations  of  the  Qsnge  Tribal  Attorney 
and  Superintendent ; and  handles  income  and  inheritance  tax 
matters  of  Five  Tribes, 

The  Legal  Division  reviews  matters  covering  legal  and  other 
questions  affecting  the  Indians,  including  reviewed  reports  on 
Congressional  bills  affecting  Indians,  and  passes  on  a host  of 
other  legal  matters  involving  Indians  or  their  property,  rights- 
of -way,  condemnation,  taxation,  irrigation,  determination  of 
heirs,  etc. 

The  Assistants  to  the  Commissioner  are  the  Commissioner’s 
immediate  staff  officers.  They  are  assigned  from  time  to  time 
numerous  duties  which  devolve  upon  the  Commissioner's  Office 
In  general  the  Assistants  to  the  Commissioner  serve  to  coordinate 
the  diverse  functions  of  the  Service  and  to  stimulate  cooperative 
planning.  There  are  nt  present  three  field  representatives,  four 


Sec  Chapter  1R  sec.  6. 
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special  a rats  tnnrst  find  rwo  finance  officers.  One  field  representa- 
tive is  in  charge  of  contacts  with  Indian  tribes ; the  second,  in 
charge  of  conferences  and  the  relating  of  educational,  health, 
'■  and  other  facilities  to  new  projects  and  management  problems; 
the  third,  in  charge  of  cooperation  with  other  agencies.  Of  the 
four  special  assistants,  one  is  in  charge  of  land  use,  consolidation, 
and  heirship  problems,  A second  coordinates  projects  involving 
land  use  and  resettlement  and  works  chiefly  with  the  Statistics 
Section  unci  the  Rehabilitation  Division,  A third  handles  all 
matters  relating  to  Indian  tribal  organization,  Indian  delega- 
tions, law  and  order,  individual  Indian  moneys,  field  investiga- 
tions, and  works  chiefly  with  the  Indian  Organization  Division 
and  the  Miscellaneous  Section.  A fourth  is  in  charge  of  per- 
sonnel policies  find  works  with  the  Personnel  Division.  The 
finance  officer  and  his  assistant  are  in  charge  of  all  fiscal  matters 
for  the  Office  of  Indian  Affairs— its  budget,  exiienditure  of  funds 
under  appropriation  acts,  and  legislation. 

In  the  Washington  office,  organizational  functions  are  broken 
up  into  IT  divisions  and  sections  directly  under  the  Office  of  the 
Commissioner.  At  the  head  of  each  division  is  a director.  The 
division  directors  are  responsible  to  the  Commissioner  for  the 
general  development  of  policies  and  programs  and  the  prefer 
si  mull  direction  of  activities  within  the  spheres  of  their  several 
interests.  They  work  through  the  agency  superintendents  and 
in  cooperation  with  each  other  and  the  assistants  to  the  Com- 
missionor.  Pinch  division  director  collaborating  with  the  finance 
officer  prepares  estimates  of  needed  funds,  presents  these  to  the 
Bureau  of  the  Budget  and  the  committees  of  Congress.  They 
advise  the  finance  officer  In  the  allotment  of  funds  to  agencies. 
They  collaborate  with  the  personnel  officer  In  the  preparation 
of  civil-service  examinations  and  in  the  selection,  placement, 
in-service  training,  transfer,  and  separation  of  personnel. 

The  Education  Division  has  professional  direction  of  the  educa- 
tional program  of  Indian  schools  fn  the  United  States  and  of 
schools  for  the  natives  of  Alaska ; handles  all  matters  relating 
to  the  attendance  of  Indian  children  in  public  schools ; admin- 
isters educational  loan  funds  ; coordinates  social  welfare  services. 

The  Civilian  Conservation  Corps,  Indian  Division,  administers 
C.  C.  C.  funds  allocated  to  the  Indian  Service  and  gives  general 
direction  to  work  projects,  safety  measures,  and  the  enrollee 
program  of  welfare,  instruction,  and  recreation. 

The  Irrigation  Division  has  general  direction  of  the  construc- 
tion, operat  ion,  and  maintenance,  Including  power  service  of  irri- 
gation projects,  together  with  the  development  of  subsistence 
gardens  and  domestic  and  stock  water  supplies  on  Indian  reser- 
vations. 

The  Roads  Division  develops  and  directs  policies  and  programs 
of  road  and  bridge  work  on  Indian  reservations,  including  con- 
struction and  maintenance,  prepares  specifications,  and  purchases 
all  road  machinery,  equipment,  and  trucks. 

The  Health  Division  develops  policies  and  programs  of  health 
conservation  arid  gives  professional  supervision  to  all  medical, 
dental,  nursing,  and  sanitation  activities.®1* 

The  Division  of  Forestry  and  Grazing  encourages  conservation 
practices,  exer^-"^  professional  direction  of  the  general  forestry 
and  grazing  program. 

The  Division  of  Extension  and  Industry  stimulates  and  aids  the 
development  of  agricultural  and  livestock  enterprises  and  home 
improvement. 

The  Land  Division  is  rejmonsible  for  protection  and  proper 
handling  of  all  Indian-owned  land,  and  for  acquisition  of  addi- 
tional lands  needed  for  tribal,  individual,  school,  hospital,  or  other 
purposes ; and  reviews  or  initiates  legislation  pertaining  to  Indian 
lands,  mineral  rights,  and  tribal  claims. 


The  Statistics  Section  collects,  tabulates,  and  analyses  data 
obtained  from  the  field  on  population,  health,  Indian  income,  land, 
agricultural,  and  ether  activities  of  Indians  needed  in  dealing 
with  Indian  problems  and  Indian  development;  and  coordinates 
statistical  needs,  improves  statistical  records,  and  designs  forms 
for  rise  in  the  field  and  by  divisions  of  the  Washington  office. 

The  Rehabilitation  Division  applies  for  allotments  of  emer- 
gency relief  funds,  and  in  consultation  with  other  divisions  and 
with  field  superintendents,  allots  to  agencies  these  funds  for 
approved  rehabilitation  projects. 

The  Indian  Organization  Division  assists  Indian  tribes  and 
bands  to  draft  constitutions,  bylaw’s,  and  charters  of  incorpora- 
tion under  authority  of  the  Act  of  June  IS,  1934,315  the  Oklahoma 
Indian  Welfare  Act 314  and  the  Alaska  Reorganization  Act ; 816 
conducts  educational  work  and  supervises  elections  in  connection 
therewith ; assists  tribes  to  make  Intelligent  use  of  the  powers 
acquired  through  organization  and  incorporation ; reviews  ordi- 
nances and  resolutions  adopted  by  tribes  and  presented  for  de- 
partmental review  or  approval ; and  determines  the  tribal  status 
of  individual  Indians  or  groups  of  Indians. 

The  Miscellaneous  Section  initiates  correspondence  on  the  fol- 
lowing; maintenance  of  law  and  order,  individual  Indian  money, 
claims  for  withdrawal  of  pro-rata  shares  and  Sioux  benefits, 
traders,  dance  and  ceremonies,  Indian  monuments,  delegations 
to  Washington,  and  a variety  of  miscellaneous  subjects* 

Tlie  Personnel  Division  develops  personnel  policies,  stimulates 
and  coordinates  in-service  training,  discovers  employment  op- 
portunities in  private  industry  for  Indians,  and  provides  records 
and  procedures  for  the  orderly  and  efficient  management  of 
personnel. 

The  Fiscal  Division  directs  and  supervises  bookkeeping  and 
accounting  matters  ; examination  of  accounts  and  claims  ; requisL 
tion  of  funds  for  advance  to  disbursing  agents;  investment  and 
deposit  of  Indian  funds;  and  property  accounting. 

The  Service  Section  provides  services  such  as  a stenographic 
pool,  mail  room  for  handling  of  Incoming  and  outgoing  mails, 
and  organized  files  of  all  pertinent  correspondence  for  the  orderly 
and  efficient  handling  of  the  business  of  the  office. 

The  Construction  Division  in  cooperation  with  the  superin- 
tendents and  the  several  division  directors,  prepares  plans  and 
specifications,  estimates  costs,  and  supervises  the  construction  of 
all  Indian  Service  buildings;  gathers  engineering  data  and  pre= 
pares  engineering  reports  on  buildings,  utility  services,  and  plant 
maintenance. 

The  Information  Division  advises  on  articles  for  publication 
and  public  speeches  by  employees  of  the  Office  of  Indian  Affairs; 
assembles  and  interprets  to  the  public  pertinent  facts  concerning 
Indians  and  the  work  of  the  Indian  Office;  and  has  editorial 
supervision  over  the  office  publication  “Indiana  at  Work.” 
Directly  under  the  Office  of  Indian  Affairs,  and  solely  respon- 
sible to  it  are  field  organizations  covering  64  superintendents 
and  25  independent  units — 6 sanatoria,  10  schools,  and  9 district 
offices. 

The  superintendent  is  responsible  directly  to  the  Commissioner 
of  Indian  Affairs  for  the  orderly  and  efficient  administration  of 
governmental  affairs  relating  to  the  Indians  of  his  jurisdiction, 
including  moneys,  property,  and  personnel.  He  coordinates  the 
work  of  his  staff  and  utilizes  all  available  technical  ai  d profes- 
sional aid  from  the  Washington  and  district  offices  In  developing 
and  administering  a program  that  serves  the  needs  of  the  Indians 
of  his  jurisdiction. 


513  See  Chapter  12,  gee.  3. 


813  See  chapter  4.  gee.  16. 
si*  See  Chapter  23,  iee.  13. 
a,§  See  Chapter  21,  sec.  9, 
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An  examination  of  the  regulations  under  which  the  Indian 
Service  operates  will  illustrate  its  manifold  activities.  The 
codified  regulations  cover  Alaska;  antiquities ; attorneys  and 
agents ; Civilian  Conservation  Corps,  Indian  Division;  credit  to 
Indians;  education  of  Indians;  enrollment  and  reallotment  of 
Indians;  forestry,  grazing;  heirs  and  wills;  hospital  and  medical 
care  o£  Indians;  irrigation  projects;  law  and  order;  leases, 
permits,  und  sale  of  minerals  on  restricted  Indian  hinds  ; moneys, 
tribal  and  individual ; patents  in  fee,  competency  certificates, 
sales,  and  reinvestment  of  proceeds;  records  (Oklahoma  Indian 
tribes)  ; relief  of  Indians;  rights-of-way;  roads  and  highways; 
trading  with  Indians;  wilderness  and  roadless  areas;  wildlife. 
In  addition  to  the  regulations  contained  in  the  Code  of  Federal 
Regulations  there  are  many  special  regulations.8” 

B.  PERSONNEL 

The  Act  of  July  9,  1832 ,SIT  which  provided  for  the  appointment 
of  a.  Commissioner  of  Indian  Affairs  at  a salary  of  *£3,000,  made 
no  provision  for  specific  clerical  assistance  or  contingent  exs 
peases  of  the  office.  The  Appropriation  Act  of  June  IS,  1834, 
provided  for  the  first  time,  in  addition  to  $3,000  tor  salary  of  the 
Commissioner  of  Indian  Affairs,  $5,000  for  salary  of  clerks  in  the 
office  of  the  Commissioner,  $700  for  salary  of  the  messenger,  and 
$806  for  contingent  expenses,319 

Provisions  for  various  increases  and  new  offices  gradually 
appeared  in  the  appropriation  aets.3^ 

Tiie  Commissioner  of  Indian  Affairs531  and  the  Assistant  Com- 
missioner 123  are  appointed  by  the  President  with  the  consent  of 
the  Senate.  All  other  employees3”  are  appointed  by  the  Secretary 
of  the  Interior  after  certification  by  the  Civil  Service  Commis- 
sion,334 with  the  exception  of  specified  field  personnel  and  certain 


a«  This  list  is  taken  from  title  25  Of  the  Code  of  Federal  Regulations 
(1040)  pp,  1—3,  The  major  subjects  covered  by  these  regulations  are 
discussed  in  other  chapters  of  this  bonk, 

j nt  4 stat.  504,  25  U,  S.  C,  1,  ft.  S.  I 462,  25  U.  S.  C,  2,  R.  8,  § 463, 
ais4  Stat.  877, 

sio  This  is  the  budget  for  tile  Office  of  the  Commissioner  only,  and  does 
not  include  the  field.  There  were  separate  appropriations  for  the  “Indian 
Department.” 

^By  the  Act  of  June  15,  1880,  21  Stat  210,  the  Commissioners  salary 
was  raised  to  $3,500  and  the  budget  for  the  office  raised  to  $77,980.  By 
the  Act  of  August  5,  1882,  22  Stat,  219,  the  Commissioner’s  salary  was 
raised  to  $4,000,  By  the  Act  of  July  81.  1886,  24  Stat.  172,  the  Office  of 
Assistant  Commissioner  was  created  at  a salary  of  $3,000.  The  Assistant 
Commissioner  also  performed  the  duties  of  chief  clerk*  The  Commis= 
sloner's  salary  wne  raised  to  $5,000  by  the  Act  of  April  28,  1902,  32  Stat, 
120,  158.  Under  the  Appropriation  Act  of  June  IS,  1940,  76fc!i  Cong., 
3d  sesa  Pub  , No.  640,  the  CommisRiouer'g  salary  is  $9,000  annually  and 
# the  Assistant  Commissioner’s  $7,600.  By  the  Act  of  February  26,  3907,. 
34  Stat.  935,  936,  the  Chief  Clerk’s  Office  wa«  separated  from  that  of 
Assistant  Commissioner  and  by  the  Act  of  June  17,  1910,  36  Stat.  468, 
the  Chief  Clerk's  title  was  changed  to  Second  Assistant  Commissioner, 
By  the  Act  of  May  10,  1916,  39  Stat.  68,  100,  the  Second  Assistant  Com- 
missioner’s Office  was  abolished  and  the  title  Of  Chief  Clerk  reinstated. 
This  act  also  provided  compensation  for  forester,  financial  clerk,  chiefs  of 
divisions,  law  clerk,  examiner  of  irrigation  accounts,  draftsman,  etc, 
m.  Act  of  July  9,  1832,  4 Stat.  564,  25  U,  S,  C,  1,  R.  B,  § 462, 

Act  of  July  31.  1886,  24  Stat.  172, 

m on  June  30,  1926,  Schmeckcbler  reported  5,002  employees  la  the 
entire  service,  19Q  in  Washington  office,  with  a total  salary  of  $6,19S,3l3. 
(Schmeckebier,  op.  cit „ p,  293.)  There  were,  according  to  the  1940. 
budget  9 173  employees  In  the  Bureau  of  Indian  Affairs  (including  emer- 
gency and  conservation  employees),  of  which  388  were  in  Washington, 
with  a total  salary  of  $14,781,927.  (Figures  from  Office  of  Indian  Affairs, 

M^f^X’hc°Civil  Service  Commission  has  to  some  extent  recognised  the- 
specialized  problems  that  exist  In  the  Indian  Service,  and  has  held  examU 
nations  for  the  purpose  of  ailing  specific  positions  in  the  Indian  Service, 
such  as  those  for  teachers  and  nuries.  (Annual  Report  of  the  Secretary 
of  the  interior  (1937),  p.  241 ; W*  (1936),  p.  208.)  Annual  reports  of 
the  Secretary  of  the  Interior  comment  on  the  extreme  diversity  in  the 
types  of  personnel  needed,  and  on  the  need  for  persons  with  ability  to 
handle  human  relation  problems,  In  addition  to  their  particular  training. 


administrative  offices  in  the  Washington  office,335  The  salaries 
are  fixed  basically  by  the  Classification  Act  of  March  4,  1923  ** 
The  extent  to  which  Indians  themselves  are  employed  is 
elsewhere  discussed^  i 

Up  to  1803  officers  in  immediate  control  of  Indians  were  known 
ns  ‘‘agents.”  They  were  appointed  by  the  President  with  the 
consent  of  the  Senate.338  To  remove  this  office  from  politics  the 
Act  of  March  3,  1893, 3:3  authorized  the  Commissioner  of  Indian. 
Affairs,  with  the  approval  of  the  Secretary  of  the  Interior,  to 
devolve  the  duties  of  agent  upon  the  superintendent  of  the  school 
located  at  the  agency. 

With  the  closing  of  Government  schools  many  “superintendents” 
were  left  without  schools,  “Agency”  has  again  become  the  term 
for ^ units  of  administration,  but  officers  in  charge  are  still  called 
’’superintendents.” 330 

The  superintendent  of  an  agency  is  a bonded  officer,  respon- 
sible for  all  expenditures,351  The  superintendent  is  authorized 
to  acknowledge  deeds,  administer  various  oaths,  take  deposi- 
tions,032 He  instructs  new  employees  in  their  duties  and  the 
statutory  limitations  or  prohibitions.233  He  may  not  serve  as  a 
guardian  of  an  Indian  under  appointment  by  a local  court.”4 

No  employee  of  the  United  States  Government  may  have  any 
interest  or  concern  in  any  trade  with  the  Indians,  except  for  and 
on  account  of  tlio  United  States ; and  any  person  offending  is 
liable  to  a penalty  of  $5,000  and  removal  from  office.335  The  pur- 
chase of  articles  from  Indians  for  home  use  by  Government 
employees  is  not  held  to  constitute  trade.33* 

According  to  Commissioner  Collier, 

tThc  major  principle  of  field  administration  is  that  the 
Superintendent  of  a jurisdiction  is  the  responsible  officer 
in  that  jurisdiction*  He  is  responsible  directly  to  the 
Commissioner  of  Indian  Affairs.  There  is  no  intervening 
administrative  authority  between  him  and  the  Commis- 
sioner, nor  is  there  any  intervening  administrative 
authority  between  him  and  the  employees  under  his 
jurisdiction.  * * * 337 

Commissioner  Cato  Sells  expressed  the  same  idea  in  1916; 

Inspecting  officers  should  impress  superintendents  with 
the  fact  that  they  are  held  responsible  for  every  activity 


(Annual  Report  of  the  Secretary  of  the  Interior  (1937),  pp,  240-242; 
Annual  Report  of  the  Secretary  of  the  Interior  (1938),  p,  256.) 

The  need  for  such  peculiarly  equipped  employees  wag  voiced  by  Commis- 
sioners for  more  than  100  years.  See  sec.  2,  supra.  Algo  Sehmeckebler, 
op,  cit.,  pp,  296-299. 

as*  gee  gchmeokebler,  op.  cit.,  pp.  293,  294,  for  a list  of  such  exceptions, 

mb  42  Stat.  1488.  Amended  by  the  Act  of  May  28,  1928,  45  Stat,  776 
(Welsh  Act)  ; Act  of  July  3,  1930,  46  Stat,  1003  (Brookhart  Act)  ; and 
by  Executive  Order  No,  0746,  June  21,  1934. 

See  Chapter  8,  sec.  4B, 

s28  Sehffieckebler,  op.  att-,  p.  282.  . 

3m>  27  Stat.  612,  014,  25  U,  S.  C.  8 6,  This  provision  was  carried  in  later 
Indian  appropriation  acts  up  to  March  1,  1907,  34  Stat,  3015,  1O20. 

Schmcekebier,  op.  olt,,  pp.  282—284. 

33i  Department  of  the  Interior,  U,  S.  Indian  Field  Service  Regulations 
(1939),  Section  A— Administration,  P-  A-8.  The  superintendent  is 
bonded  in  such  amount  as  the  President  or  Secretary  of  the  Interior 
may  require. 

a3*  Ibid.,  pp,  A-ll,  A-12, 

3®  Ibid,,  p.  A 9. 

m Ibid.,  p.  A-9.  See  Chapter  12,  sec.  2. 

35s ibid p.  A-52.  Based  on  R.  S.  § 2078  (derived  from  Act  of  June 
30  1834,  4 Stat,  735,  738),  25  U-  S.  C.  6S ; Act  of  June  22,  1874,  18  Stat, 
146,  177,  2u  XL  S,  C.  87,  See  letter  of  Attorney  General  dated  February 
15,  1940,  holding  that  an  employee  of  the  Indian  Service  may  not  .ac- 
cept employment  after  hours  as  salaried  manager  of  an  Indian  commu- 
nity store.  And  see  Memo.  Sol.  I,  D„  November  7,  1939,  bolding  Indian 
Service  employee  may  not  lease  land  from  Indian  for  home  site. 

&*Ibid , p.  A— 52.  (Order  of  Secretary  of  the  Interior,  September  30, 
1912.)  See  also  Act  of  June  19,  1939,  53  Stat.  84Q,  25  V,  S.  C.  <Supp.) 

^Office  of  Indian  Affairs,  Order  No.  481,  Field  District  Flan,  June  21, 
1937,  p,  2, 
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relating  to  Indians  within  their  jurisdiction,  from  “saving 
the  babies”  to  taking  care  of  old  Indians,  (Department 
of  Interior,  Office  of  Indian  Affairs,  “Methods  and  Sug- 
gestions for  Inspecting  Officers  of  the  United  States  In- 
dian Service,”  February  23,  1916,  p,  7.) 

C.  COOPERATION  WITH  OTHER  AGENCIES 

Some  decentralization  of  administrative  control  over  Indian 
life338  has  been  effected  in  recent  years  by  the  distribution  of 
governmental  powers  among  the  federal,  state,  and  tribal  govern- 
ments. In  earlier  decades,  cooperation,  where  it  lias  existed,  has 
been  primarily  between  the  Indian  Bureau  and  other  federal 
agencies,33*  not  between  the  Indians  and  the  agencies.  In  recent 
years  various  federal  agencies  have  been  in  direct  contact  with 
the  Indians.  They  include  the  Soil  Conservation  Service,  the 
Farm  Security  Administration,  the  Social  Security  Board,  the 
Civilian  Conservation  Corps*0  the  National  Youth  Administra- 
tion, the  Public  Works  Administration,  and.  the  Works  Progress 
Administration. 

The  General  Band  Office  assists  the  Indian  Office  in  the  sale  of 
land  which  the  Indian  tribes  cede  to  the  United  States.341  It  also 
adjudicates  or  administers  Indian  allotments  mul  Indian  home- 
steads,"13 and  issues  allotments  on  certification  by  the  Commis- 
sioner of  Indian  Affairs, 343  who  must  also  consent  to  the  granting 
of  various  licenses  bv  the  Federal  Power  Commission JH 4 and 
other  agencies  for  irrigation,  right-of-way,  power  development, 
and  other  land  use. 

In  the  field  of  conservation  the  Indian  Service  often  unites  for 
common  action  with  one  or  more  state  or  federal  bureaus.  The 
Interdepartmental  Rio  Grande  Board,  composed  of  representa- 
tives of  the  Indian  Service,  Grazing  Service,  and  the  Bureau 
of  Reclamation  of  the  Department  of  the  Interior,  and  the  Soil 
Conservation  Service,  the  Forest  Service,  the  Farm  Security  Ad- 
ministration and  the  Bureau  of  Agricultural  Economies  of  the 
Department  of  Agriculture,343  seeks  to  determine  how  a native 
rural  population  of  Indians  and  Spanish  Americans  can  subsist 
permanently  through  the  utilization  of  the  Rio  Grande  watershed 
in  central  and  northern  New  Mexico.349 

A survey  and  planning  unit  was  created  by  the  Soil  Conserva- 
tion Service  to  study  Indian  reservations  and  prepare  plans  for 
proper  land  use  and  conservation  for  the  Indian  Service,341  This 
unit  (TO-BIA)  has  supplied  a new  type  of  integrated  adminis- 
trative procedure  in  which  two  services  are  functionally  inte- 
grated, though  preserving  technical  and  organizational  distinc- 

™ See  Chapter  5,  See  algo  sec.  2F,  supra , for  a statement  of  policy 
regarding  decentralization  by  Commissioner  Collier  In  1933, 

5Jt>  E,  f/m,  the  Bureaus  of  Plant  and  Animal  Industry  of  Agriculture  and 
the  Reclamation  Service,  Geological  Survey  and  Forest  Service  of  Interior 
had  cooperated  with  the  Indian  Bureau  under  Commissioner  Leupp  ii 
1908.  (See  see.  2 supra.  Also  see  Rep.  Comm.  Ind.  Aff.  1908,  pp,  2-9.) 

540  The  Indian  Office  has  a special  division  devoted  to  the  C.  C.  C.  See 
see,  3A  supra, 

Conover,  The  General  I,and  Office  (1923),  p.  76. 

343  Ibid.,  p.  88. 

Ibid L#  pp.  61-02. 

844  Since  the  primary  responsibility  for  administering  an  Indian  reserva- 
tion is  in  the  Commissioner  of  Indian  Affairs  and  the  Secretary  of  thr 
Interior,  it  has  been  urged  that  the  Federal  Power  Commission  must  de- 
cline to  issue  a permit  if  the  Secretary  believes  that  a proposed  power 
development  would  be  inconsistent  with  the  purposes  of  the  reservation, 
(Better  of  Assistant  Commissioner  of  Indian  Affairs  to  Chairman,  Federal 
Power  Commission,  February  19,  1935,) 

^National  Resources  Planning  Board,  General  Land  Office,  and  Re- 
construction  Finance  Corporation  are  consulting  members.  (Annual  Re- 
port of  the  Secretary  of  the  Interior  (1939)  p.  64.) 

349  Annual  Report  of  the  Secretary  of  the  Interior  (1938),  p.  2B3, 

541  Annual  Report  of  the  Secretary  of  the  Interior  (1938),  p,  188.  The 
unit  is  commonly  designated  as  TC=BTA,  Technical  Cooperation,  Bureau 
of  Indian  Affairs, 


lions.348  The  TC-BIA  works  with  and  through  the  Indian  super- 
intendents, their  lueal  staffs,  and  Indian  governing  bodies.  They 
arc  consulted  in  its  surveys,  they  comment  on  its  findings,  and 
they  are  expected  to  carry  out  its  program."81 

Section  4 of  the  Act  of  March  10,  1934,3M  provides : 

The  Office  of  Indian  Affairs,  the  Bureau  of  Fisheries, 
and  the  Bureau  of  Biological  Survey  are  authorized, 
jointly,  to  prepare  plans  for  the  bettor  protection  of  the 
wild-life  resources*  including  fish,  migratory  waterfowl 
and  upland  game  birds,  game  animals  and  fur-hearing 
animals,  upon  nil  the  Indian  reservations  and  unallotted 
Indian  lands  coming  under  tlie  supervision  of  the  Federal 
Government. 

It:  also  empowers  the  Secretary  of  the  Interior  to  promulgate 
such  plans  and  to  make  rules  for  their  enforcement. 

Because  there  Is  danger  of  depletion  of  fish  and  animals,  par- 
ticularly in  the  case  of  spawning  salmon,  where  fox  or  mink 
farmers  may  exjiloit  small  local  runs,  the  Office  cooperates  with 
the  Alaska  Game  Commission  and  the  Division  of  Alaskan  Fish- 
eries, Bureau  of  Fisheries,  in  settling  problems  affecting  the 
rights  of  Indians. 

An  interesting  cooperative  enterprise  is  the  joint  operation  by 
the  Indian  Service  and  the  Bureau  of  Animal  Industry  of  a sheep 
genetics  laboratory  at  Fort  Wingate,  New  Mexico*1 

The  Indian  Service  has  always  cooperated  with  the  Depart- 
ment of  Justice  in  enforcing  prohibition  laws  and  suppressing 
liquor  traffic  with  the  Indians,  and  generally  In  litigation  affect- 
ing Indians. 

Other  cooperating  agencies  552  include  the  Extension  Service  of 
the  Department  of  Agriculture,  the  Bureaus  of  Mines,  Standards, 
Animal  Industry,  and  Plant  Industry,  the  Public  Health  Service,®53 
the  Children’s  Bureau  of  the  Department  of  Labor,  state  agricul- 
tural colleges,  and  education  and  welfare  bureaus  of  various 
states,594 

Mr.  Joseph  C.  McCaskili,  one  of  Commissioner  Collier’s  four 
assistants,  lias  summed  up  the  recent  trend  in  Indian  administra- 
tion : 

Thus  we  see  the  Indian  Office  divesting  its  authority  Into 
three  directions:  first  among  other  agencies  of  the  Federal 
Government  which  have  specialized  services  to  render ; sec- 
ond among  the  local  state  and  county  governments,  which 
are  much  more  closely  associated  with  the  problems  in  some 
areas  than  Washington  can  be ; and  finally  among  the  tribal 
governments  which  have  organized  governing  bodies,  and 
which  expect  eventually  to  take  over  and  manage  all  of  the 
affairs  of  Indians,  Perhaps  thus,  but  not  at  once,  it  may  be 
found  possible  to  cease  special  treatment,  special  protective 
and  beneficial  legislation  for  the  Indians,  ancl  they  shall  be- 
come self-supporting,  self -managing,  and  self-directing  com- 
munities within  our  national  citizenry.  (P.  78.)  353 


348  Annual  Report  of  the  Secretary  of  the  Interior  (1936),  p,  188. 

340  Indian  Office  Order  483,  United  States  Indian  Field  Service,  Rules 
and  Regulations  (3.939),  section  A — Administration,  pp.  A— 5,  A— 0, 

■^48  S tat,  401,  402. 

351  Sea  Annual  Report  of  the  Secretary  of  the  Interior  (1938),  p,  253, 

^Annual  Report  of  tbe  Secretary  of  the  Interior  (1936),  pp.  169-172, 
180—183. 

333  The  United  States  Public  Health  Service,  since  1920,  has  detailed 
personnel  to  the  Indian  Service,  for  health  and  medical  work  on  reser- 
vations, Ibid.,  p,  179. 

^ Under  the  Johnson-O* Malloy  Act  of  April  16,  1934,  4g  Stnt.  §96, 
amended  by  Act  of  June  4, 1936,  49  Stat.  1458,  state  educational  and  health 
services  were  made  available  to  certain  Indian  tribes  by  contract  between 
the  State  and  the  Federal  Government,  As  of  1939,  California,  Washing- 
ton, and  Minnesota  have  contracted  for  the  education  of  Indian  children, 
Wisconsin  for  child-welfare  services,  and  Arizona  for  limited  educational 
services,  (Annual  Report  of  the  Secretary  of  Interior  (1939),  p,  64.) 
See  Chapter  12,  sec.  1. 

3s5  Joseph  C.  McCaskill,  The  Cessation  of  Monopolistic  Control  of  In- 
dians by  the  Indian  Office,  in  Indians  of  the  United  States,  April  1940, 
pp.  69-76,  This  paper  was  prepared  for  the  First  Inter-American  Con- 
ference on  Indian  Life,  held  at  Patzcnaro,  Mexico,  in  April  1940. 
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SECTION  1,  THE  LEGAL  FORCE  OF  INDIAN  TREATIES 


One  who  attempts  to  survey  the  legal  problems  raised  by 
Indian  treaties  must  at  the  outset  dispose  of  the  objection  that 
such  treaties  are  somehow  of  Inferior  validity  or  are  of  purely 
antiquarian  interest.  These  objections  apparently  spring  from 
the  belief  that  when  the  treaty  method  of  dealing  with  the 
natives  was  abandoned  in  the  Indian  Appropriation  Act  of  1ST!  5 
the  force  of  treaties  in  existence  at  that  time  also  disappeared. 

Such  an  assumption  is  unfounded.  Although  treaty  making 
itself  is  a thing  of  the  past,  treaty  enforcement  continues.5 
As  a matter  of  fact,  the  act  in  question  expressly  provides  that 
there  shall  be  no  lessening  of  obligations  already  incurred. 

The  reciprocal  obligations  assumed  by  the  Federal  Government 
and  by  the  Indian  tribes  during  a period  of  almost  a hundred 
years  constitute  a chief  source  of  present-day  Indian  law.  As  one 
legal  commentator  has  pointed  out : 

* * * The  chief  foundation  [of  federal  power  over  In- 

dian affairs]  appears  to  have  been  the  treaty-making  power 
of  the  President  and  Senate  with  its  corollary  of  Con- 
gressional power  to  implement  by  legislation  the  treaties 
made. 

***** 

And  by  a broad  reading  of  these  treaties  the  national  gov- 
ernment obtained  from  the  Indians  themselves  authority 


a Act  of  March  <if  1871,  16  Stat,  544,  566.  R.  S.  § 2079,  25  U.  S.  C\  71. 
3 See,  for  example,  Act  of  June  15,  1935,  gee.  4,  49  Stat.  878. 


to  legislate  for  them  to  carry  out  the  purpose  of  the 
treaties.5 

That  treaties  with  Indian  tribes  are  of  the  same  dignity  as 
treaties  with  foreign  nations  is  a view  which  has  been  repeat* 


3 See  Rice,  The  Position  of  the  American  Indian  In  the  law  of  the 
United  States  (1934),  16  J.  Comp,  Leg.  78,  80-81.  See  also  Chapter  5, 
Sec.  1, 

Justice  Baldwin,  In  the  case  of  Cherokee  Nation  v.  Georgia,  5 Pet.  1 
(1831),  gives  an  interesting  account  of  the  negotiation  of  treaties  by 
the  Continental  Congress  with  the  Indiana : 

The  proceedings  of  the  old  congress  will  be  found  in  1 Laws 
U.  S.  597.  commencing  1st  June  1775.  and  ending  1st  September 
1788,  of  which  some  extracts  will  be  given.  30th  June  1775  j 
“Resolved,  that  the  committee  for  Indian  affairs  do  prepare  proper 
talks  to  the  several  tribes  of  Indians ; as  the  Indians  depend  on 
the  colonists  for  arms,  ammunition  and  clothing  which  are  be- 
come necessary  for  their  subsistence,**  “That  the  commissioners 
have  power  to  treat  with  the  Indiana  Mto  take  to  their  assistance 
gentlemen  of  influence  among  tile  Indians."  “To  preserve  the 
confidence  and  friendship  of  the  Indians,  and  prevent  their  suf- 
fering for  want  of  the  necessaries  of  life,  40,0001.  sterling  of 
Indian  goods  he  imported."  “No  person  shall  be  permitted  to 
trade  with  the  Indians,  without  a license;*’  “traders  shall  sell 
their  goods  at  reasonable  prices  : allow  them  to  the  Indiana  for 
their  skins,  and  take  no  advantage  of  their  distress  and  intem- 
perance •*'  “the  trade  to  be  only  at  posts  designated  by  the  com- 
missi oners,' * Specimens  of  the  kind  of  intercourse  between  the 
congress  and  deputations  of  Indians  may  be  seen  in  pages  602 
and  603,  They  need  no  incorporation  into  a judicial  opinion. 
<P.  34.) 
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edly  confirmed  by  thu  federal  courts  mid  never  successfully 
challcngefk4 

As  lute  us  1823  Attorney  General  William  Wirt,  in  an  opinion 
to  the  President  on  Georgia  and  the  Treaty  of  Indian  Spring,5 
found  it  necessary  to  answer  the  contention  that  treaties  with 
Indians  were  not  effective  because  they  were  not  treaties  with  an 
independent  nation,  and  because,  even  if  independent,  the  Indians 
were  uncivilized.  In  discussing  the  first  objection  the  Attorney 
General  said,  In  part: 


* * * the  Constitution  declares  a treaty  to  he  the  su- 

preme law  of  the  land;  and  Chief  Justice  Marshall,  in 
Foster  and  Flam  v,  Xciteon,  2 Pet.  814,  has  said,  “That  a 
treaty  is  to  be  regarded,  in  courts  of  justice,  as  equivalent 
to  an  act  of  the  legislature,  whenever  it  operates  of  itself, 
without  the  siiil  of  any  legislative  provision.”  No  legisla- 
tion is  required  to  put  tile  seventh  article  in  force:  and  it 
must  become  a rule  of  action,  if  the  contracting  parties 
had  power  to  incorporate  it  in  the  treaty  of  1808.  About 
tliis  there  would  seem  to  be  no  doubt.  * * * (1\  190.) 

Generally  speaking,  the  incidents  attaching  to  a treaty  with  a 


If  it  be  meant  to  say  that,  although  capable  of  treating, 
their  treaties  are  not  to  be  construed  like  the  treaties  of 
nations  absolutely  independent,  no  reason  is  discerned  for 
this  distinction  in  the  circumstance  that  their  independ- 
ence is  of  a limited  character.  If  they  are  independent  to 
the  purpose  of  treating,  they  have  all  the  independence 
that  is  necessary  to  the  argument, *  * * * The  point, 

then,  once  Conceded,  that  the  Indians  are  independent  to 
the  purpose  of  treating,  their  independence  is,  to  that 
purpose,  ns  absolute  as  that  of  any  other  nation, 

*'  * * Nor  can  it  be  conceded  that  their  independence 
ns  a nation  is  a limited  in  dependence.  lake  all  other  inde- 
pendent nations,  they  are  governed  solely  by  their  own 
laws.  Like  all  other  independent  nations,  they  have  the 
absolute  power  of  war  and  peace.  Like  nil  other  inde- 
pendent nations,  their  territory  Is  inviolable  by  any  other 
sovereignty.  Questions  have  arisen  ns  to  the  character  of 
their  title  to  that  territory;  but  these  discussions  have 
resulted  in  this  conclusion  : that,  whether  their  title  lie  that 
of  sovereignty  in  the  jurisdiction  or  the  soil,  or  a title  by 
occupancy  only,  it  is  such  a title  as  no  other  nation  has  a 
right  to  interfere  with,  or  to  take  from  them ; and  which 
no  other  nation  can  rightfully  acquire,  but  by  the  same 
means  by  which  the  territory  of  all  other  nations,  however 
absolute  their  independence,  may  be  acquired — that  is,  by 
cession  or  conquest.  * * * As  a nation  they  are  still  ! 

free  and  independent.  They  are  entirely  self-governed— 
self-directed.  They  treat,  or  refuse  to  treat,  at  their  pleas- 
ure; and  there  Is  no  human  power  which  can  rightfully 
control  them  in  the  exercise  of  their  discretion  in  this 
respect.  In  their  treaties,  in  all  their  contracts  with 
regard  to  their  property,  they  are  as  free,  sovereign,  and 
independent  as  any  other  nation.  And  being  bound,  on 
tlieir  own  part,  to  the  full  extent  of  their  contracts,  they 
are  surely  entitled,  on  every  principle  of  reason,  justice, 
and  equity  to  hold  those  with  whom  they  thus  treat  and 
contract  equally  bound  to  them.  Nor  can  I discover  the 
slightest  foundation  for  applying  different  rules  to  the 
construction  of  their  contracts  from  those  which  are 
applied  to  all  other  contracts,  because  they  reside  within 
the  local  limits  of  the  sovereignty  of  Georgia,  (Pp,  182- 


The  Circuit  Court  for  the  Michigan  District  said  : 9 

* * * It  is  contended  that  a treaty  with  Indian  tribes, 

has  not  the  same  dignity  or  effect,  as  a treaty  with  a for- 
eign and  independent  nation.  This  distinction  is  not  au- 
thorized by  the  constitution.  Since  the  commencement  of 
tlie  government,  treaties  have  been  made  with  the  Indians, 
and  the  treaty-making  power  has  been  exercised  in  making 
them.  They  are  treaties,  within  the  meaning  of  the  con- 
stitution, and,  as  such,  are  the  supreme  laws  of  the  land. 
(P.  846, ) 

It  is  clear  that  the  Constitution  recognized  as  part  of  the 
supreme  law  of  the  land  treaties  made  with  Indian  tribes  prior 
to  its  ratification.7  The  Supreme  Court  said  with  reference  to  the 
provisions  of  an  Indian  treaty : 8 


4 Holden  v.  Joy,  17  Wall,  211,  242-243  (1872)  ; Worcester  v.  Georgia, 
8 Pet.  535,  559  (1832)  ; Turner  v.  American  Baptist  Missionary  Union, 
24  Fed.  Gas.  No,  14251  (C  C.  Mich.  1852). 

*2  Op,  A.  G,  110  (1828). 

" Turner  v,  American  Baptist  Missionary  Union,  24  Fed,  Cas.  No.  14251 
(C.  C.  Mich.  1852), 

f Worcester  v.  Georgia,  6 Put,  515,  559  (1832).  Examples  of  such 
treaties  am  found  in  the  opinion  of  the  Supreme  Court  in  Cherokee 
Nation  v.  Georgia,  5 Pet,  1,  32-38  (1831). 

s United  States  y.  Forty-three  Gallons  of  Whiskey , 93  U,  S.  188  (1876). 


foreign  power  have  been  hold  applicable  to  Indian  treaties. 
Thus,  in  accordance  with  the  general  rule  applicable  to  foreign 
treaties,  the  courts  will  not  go  behind  a treaty  which  has  been 
ratified  to  inquire  whether  or  not  an  Indian  tribe  was  properly 
represented  by  its  head  men,  nor  determine  whether  a treaty 
has  been  procured  by  duress  or  fraud,  and  declare  it  inoperative 
for  that  reason.9 

* * * the  treaty,  after  executed  and  ratified  by  the 

proper  authorities  of  flu*  Government,  becomes  tlie  su- 
preme law  of  tlu?  land,  and  the  courts  can  no  more  go 
behind  it  for  the  purpose  of  annulling  its  effect  and  opera- 
tion, than  they  can  behind  an  act  of  Congress.10 

An  Indian  treaty,  like  a foreign  treaty,  may  be  modified  by 
mutual  consent,11 

Tlie  fact  that  Congress  has,  by  legislation,  repealed,  modified, 
or  disregarded  various  Indian  treaties  has  been  thought  by  some 
to  show  that  Indian  treaties  are  of  Inferior  legal  validity,  Tlie 
fact  is,  however,  that  the  power  of  Congress  to  enact  legislation 
in  conflict  with  treaties  is  well  established  In  the  field  of  foreign 
affairs,  as  well  as  in  the  field  of  Indian  affairs,13 

In  upholding  legislation  contravening  a treaty,  the  Supreme 
Court  in  Lone  Wolf  y.  Jfitchcock 15  said : 


* * * Until  the  year  1871  the  policy  was  pursued  of 

dealing  with  the  Indian  tribes  by  means  of  treaties,  and,  of 

0 United  States  v.  New  York  Indians , 173  U.  S.  404  (1899)  ; United 
States  v.  Old  Settlers*  148  U.  S.  427,  466  (1893),  See  fn,  8,  Bupra , and 
on  the  form  of  tribal  government,  see  Chapter  7,  see.  8. 

10  Fellows  v.  Blacksmith*  60  U.  S.  366,  372  (1S56). 

31 14  Fet,  4 (1840),  Justice  McLean  said  In  the  case  of  Latimer  y. 
Potest ; 

It  Is  argued  that  it  was  not  in  the  power  of  the  United  States  and 
the  Cherokee  nation,  hr  the  treaty  of  Toliico,  in  1708,  to  vary  in 
any  degree  the  treaty  line  of  Holsfon  ; so  as  to  affect  private  rights, 
or  the  rights  of  North  Carolina.  The  answer  to  tills  is,  that  the 
TellSco  treaty  does  not  purport  to  niter  the  boundary  of  the  Hol- 
ston  treaty,  but  by  tile  acts  of  the  parties,  this  boundary  is  recog- 
nised. Not  that  a new  boundary  was  substituted,  but  that  the  old 
one  was  substantially  designated.  Will  any  one  deny  that  the 
parties  to  the  treaty  are  competent  to  determine  any  dispute  re- 
specting ita  limits.  In  what  mode  can  a controversy  of  this  na- 
ture Ik*  so  satisfactorily  determined  as  by  fhe  contracting  parties 
Tf  their  language  in  the  treaty  be  wholly  Indefinite,  or  the  natural 
objects  called  for  are  uncertain  or  contradictory,  there  is  no  power 
but  that  which  formed  the  treaty  which  can  remedy  such  defects. 
And  it  is  a sound  prineinle  of  national  law,  and  applies  to  the 
treaty-making  power  of  this  government,  whether  exercised  with 
a foreign  nation  or  an  Indian  tribe,  that  all  Questions  of  disputed 
boundaries  may  be  settled  by  the  parties  to  the  treaty.  And  to 
the  exercise  of  these  high  functions  by  the  government,  within  Its 
constitutional  powers,  neither  the  rights  of  a state,  nor  those  of 
an  individual,  can  be  interposed.  We  think  it  was  in  the  due  exer- 
cise of  the  powers  Of  the  executive  and  the  Cherokee  nation,  in 
concluding  the  treaty  of  Tellico,  to  recognise  in  terms,  or  by  acts 
the  boundary  of  the  Holston  treaty.  (P,  18.) 


13  The  Supreme  Court  in  Em  parte  Webb,  225  U.  B,  663  (1912),  said  ; 

Of  course,  an  act  of  Congress  may  repeal  a prior  treaty  as  well 
ns  It  may  repeal  a prior  act.  The  Cherokee  Tobacco.  11  Wall.  616  : 
Fong  Yue  Ting  v.  United  States.  149  TT.  s'.  698.  720  : Ward  v.  Fare 
Horse,  * 3 63  U.  S.  564,  5!i  * Draper  v.  United  States,  164  tj.  S,  240, 
243,  (P,  683.) 

13  187  U.  8,  553,  565-506  (1903).  Also  see  Cherokee  Totacco,  11  Wall. 
616  (1870)  ; Ward  v.  Face  Horse,  163  tT.  B.  504  (1896)  ; Thomas  v.  Gw, 
169  U.  S.  264  (1898)  ; 18  Op.  A,  Q.  300  (1879).  Accord.*  26  Op.  A.  G 
340,  347  (1907)  j 54  I.  D.  401  (1934). 

At  one  time  this  principle  was  not  well  established,  ‘ This  is  shown  by 
the  following  excerpt  from  H.  Kept,  No,  474,  Comm,  on  Indian  Affairs, 
23d  Cong,,  1st  Bess,,  May  20,  1S34  ; 

It  was  not  competent  for  an  act  of  Congress  to  alter  the  stipula- 
tions of  the  treaty  or  to  change  the  character  of  the  agents  up 
pointed  under  it,  (P.  5.) 
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course,  n moral  obligation  rested  upon  Congress  to  act  in 
guild  faith  in  performing  the  stipulations  entered  into  on 
its  behalf.  But,  as  with  treaties  made  with  foreign  na- 
tioim.  Chinese  Exclusion  Case.  130  U.  S.  5S1,  600,  the  legis- 
lative power  might  pirns  laws  in  conflict  with  trealH'S 
with  the  Indians.  Thomas  v.  Gay,  109  U.  S.  -O'.-iO . 
Wind  V.  Knee  Horse,  1G3  U-  S.  504,  511;  Ispaldittp  v ■Cluni- 
(Her  3 60  TJ.  S.  394*  405;  Missouri , Kansas  cO  I exas  Ry.  to, 

V.  Roberts,  1D2  tJ.  S.  114,  11T;  The  Cherokee  Tobacco,  11 

Wall.  K36.  , Ti.rtini. 

Thu  power  exists  to  abrogate  the  provisions  of  an  Indian 

treaty,  though  presumably  such  power  will  be  excreted 
only  when  circumstances  arise  which  will  nut  only 
the  government  in  disregarding  the  stipulations  of  the 
treaty  hut  niny  demand,  in  the  interest  of  the  country  and 
the  Indians  them  selves,  that  it  should  do  so,  When,  there* 
fore  treaties  were  entered  into  between  the  pinion  btates 
and  a tribe  of  Indians  it  was  never  doubted  that  the  power 
to  abrogate  existed  in  Congress,  ami  that  m a com 
tingoney  such  power  might  be  availed  of  from  considera- 
tions of  governmental  policy,  particularly  it  consistent 
with  perfect  good  faith  towards  the  Indians. 

The  Attorney  General  has  ruled : 14 

By  the  Cth  article  of  tlu?  Cons!  il  ill  ion,  treaties  as  well  as 
statutes  are  the  laws  of  the  land.  There  is  nothing  in  the 
Constitution  which  assigns  different  ranks  lo  treaties  and 
to  statutes.  The  Constitution  Itself  is  of  higher  rank  than 
either  by  the  very  structure  of  the  Government.  A statute 
not  Inconsistent  with  it,  and  a treaty  not  inconsistent  with 
it  relating  to  subjects  within  the  scope  of  the  treaty-mak- 
ing power,  seem  to  stand  upon  the  same  level,  and  to  be  of 
equal  validity;  and  as  in  the  ease  of  all  laws  emoimting 
from  an  equal  authority,  the  earlier  in  date  yields  to  the 
later,  (P.  3(37.) 

This  doctrine  has  been  qualified  by  some  cases.  In  the  case  of 
Jones  v.  Meehan ™ it  was  hold  that  title  to  land  granted  to  an 
Indian  by  treaty  cannot  he  divested  by  any  subsequent  action  of 
the  lessor.  Congress  or  the  Executive  department. 

The  construction  of  treaties  is  the  peculiar  province  of 
the  judiciary ; and,  except  in  eases  purely  poiitlcnii  Lon- 
gross  has  no  constitutional  power  to  settle  the  rights  under 
a treaty,  or  to  affect  titles  already  granted  by  the  treaty 
itself.  Wilson  v.  Wall  6 Wall.  SB,  89;  Reich  art  v.  Felps, 
6 Wall  160 ; Smith  v.  Stevens,  10  Wall,  321,  327 ; Holden  v, 
Joy,  17  Wall,  211,  247  (V.  32). 

Tlius  the  issuance  ol  a patent  by  the  General  Land  Office  upon 
lands  reserved  by  a treaty  with  Indian  tribes  is  void.10 

The  Supreme  Court  baa  often  coupled  a Statement  about  the 
absolute  power  of  Congress  to  supersede  a treaty  obligation  with 
a discussion  of  the  moral  obligation  of  the  Government  to  redress 


34  13  Op.  A,  G.  354  (1870), 

* * * congress  has  never  abrogated  treaties  promiscuously  by 

leeislatio.il' thoM  with  Indians,  Chinese,  and  the  French  treaty  of 
Iff g being  the  chief  ones  in  point,  . .. 

Boyd  The  Expanding  Treaty  Power,  iu  Selected  Essays  on  Constitutional 
Law,  voh  3,  The  Nation  and  The  States  (1038),  PP-  410,  414. 

The  Solicitor  of  the  Department  of  the  Interior  has  said  i 

ConiireB*  has  paramount  authority  over  feBervation9  and  the 

it  CS  ^ro^o’do/pmvwl^me  Iowa  to  Lrt't 
the  Indians  in ’their  natural  and  ‘c  W D^Wis 

the  pro: 

iVSii;  of  nrl Jr  Beaties  with  the  Indiana,  there  I e respectable  au- 
thor it  v for^uolioldiiig their  validity.  Thus  in  The  Cherokee  Tobacco 
Cn**  i 11 Wall 616)  it  was  held  that  a law  of  Congress  imposing 
f & on^  tobacco ,i£  in'  con fl ict  with  a prior  ' with  the  Oiero- 

keS,  was  paramount  to  the  treaty.  And  in  Ward  v.  &< see  J Worse 
fl|g  xj  S UP4),  the  court  ruled  that  the  provision  in  treaty  of 
February  24  1869,  with  the  Bannock  Indians,  who|e  reser\atlon 
was  within  the  limits  of  what  is  now  the  State  of  Wyoming  that 
^thev  shall  have  the  right  to  hunt  upon  the  unoccupied  lands  of  the 
IlJued3 States  so ^iong  as  game  may*  be  found  thereon]’,  was ^super- 
seded by  the  provisions  of  the  Enabling  Act  nd5cJt,«ft 
into  the  Union,  and  that  the  treaty  provision,  d d not  s vq  the 
Indinns  the  rlKht  to  exercise  the  hunting  privilege  wliliin  the 
limits  of  the  State  in  violation  of  its  laws.  (54  I,  B,  517,  &-U 
(1934) ,) 

»175  TJ  S 1 (1899),  bolding  miconstitutlonnl  Joint  Resolution  of 
Au-mst  4 1894  28  Stnt,  1018,  autborizing  departmental  approval  of  a 
lease  after  the  execution  of  a different  lease  by  the  Indian  landowner. 

M United  States  V.  Carpenter,  111  TJ.  S.  347  (1884).  Also  see  BVaU 
ing  v Chandler,  160  TJ.  S.  394  (1898).  It  has  been  held  that  an  Executive 


such  a violation.  In  holding  that  an  net  of  Congress  extended 
revenue  laws  over  the  Indian  Territory,  despite  a prior  treaty 
exempting  tobacco  raised  on  Indian  reservations,  the  Covut 
wrote I * 1 

A treaty  may  supersede  n prior  act  of  Congress/1  iinii  ixu 
net  nf  Congress  may  supursudo  a prior  truaty.-jr  -u  J 
casus  referred  to  these  principles  were  applied  to 
with  foreign  nations.  Treaties  with  Indiiin  nations  w_t,ln 
the ^jurisdiction  of  the  United  States,  whatever  considera- 
tions of  humanity  and  good  faith  may  he  in\ol\ed  * d 
require  their  faithful  observance,  cannot  be  more  ohliyl- 
forv.  They  have  no  higher  sanctity ; and  no  greater  invio- 
lability or  immunity  from  legislative  invasion  can  be 
claimed  for  them.  The  consequences  m all  such  cases  give 
rise  to  questions  which  must  be  met  by  the  political  depart- 
ment of  the  government.  They  are  beyond  the  sphere  of 
judicial  cognizance.  In  the  ease  under  consideration  the 
act  of  Congress  must  prevail  as  if  the  treaty  were  not  an 
clement  to  be  considered.  If  a wrong  lias  been  done,  the 
power  nf  redress  is  with  Congress,  not  with  the  judiciary* 
and  that  body,  upon  being  applied  to,  it  Is  to  he  presume  cl, 
will  promptly  give  the  proper  relief,  (1 . 021.) 

* Foster  if-  Elam  V-  Ndhtanf  2 Peters,  334. 

* Taylor  v.  Horton,  2 Curtis,  454 ; The  Clinton  Fridge  1 
Walworth,  155, 

By  Min.iv  Statutes  and  occasionally  by  treaties,  tlie  Court  of 
Claims  lias  been  authorized  to  determine  many  claims  for  treaty 
violations.1* 

In  construing  a jurisdictional  act,50  the  Supreme  Court  dis- 
cussed the  liability  of  the  United  States  for  a violation  of  a 
treaty  with  the  Creek  tribe : 

* * *n  But  we  think  it  plain  that  that  act  only  gave 

authority’ to  the  Court  of  Claims  to  hear  and  determine 
claims  “for  the  amount  due  or  claimed  to  he  due  said  hands 
from  the  United  States  under  any  treaties  or  laws  of 
Congress.**  It  docs  not  purport  to  alter  or  cnliuge  an^ 
rights  conferred  on  petitioners  by  the  treaties  or  laws  of 
the  United  States  or  authorize  any  recovery  except  in 
accordance  with  the  legal  principles  applicable  in  deter- 
mining those  rights  under  laws  uikI  treaties  of  the  United 
States!  See  United  States  v.  Old  Settlers,  14b  U.  S.  427, 
46S  469;  United  States  v.  Mille  Lac  Cliippcwas,  299  U,  h. 
49S’  500.  (F,  436.) 

order  which  purports  to  restore  to  the  public  domain  hind  granted  by 
treaty  to  Indians  is  in  operative,  13  Op,  A,  G,  141  (iSSo), 

« Cherokee  Tobacco . 11  Wall.  610  (1870),  For  nn  example  of  the 
superseding  of  a treaty  by  the  General  Allotment  Act  see  Op.  Sol,  I,  D„ 
M.  25930.  June  30,  1930,  03  I,  D,  133.  _ 

The  moral  obligation  to  perform  treaties  faithfully  was  recognized  in 
the  preamble  to  the  Treaty  of  August  9,  1814,  with  the  Creek  Nation,  7 
Stnt.  120,  which  referred  to  the  fulfillment  “with  punctuality  and  good 
faith**  by’ tile  United  States  of  former  treaties  with  the  Creeks  up  to  the 
time  of  their  waging  war  against  the  United  States.  Also  See  Chapter  14, 

SC  An § example  of  a treaty  superseding  a statute  is  noted  in  Choctaw 

Indians,  13  Op,  A.  G,  @54  (1870), 

See  Chapter  14,  sec.  0,  and  Chapter  19,  see,  3;  Hay  A.  Brown,  The 
Indian  Problem  and  the  Law  (1980),  39  Yale  L,  J,  807,  323-824*  and 
Mariam,  Problem  of  Indian  Administration  (1928),  pp.  805-811.  Treaties 
are  often  the  foundation  for  claims.  United  States  V.  Old  Settler*,  148 
U,  S-  427,  467-468  (1803).  Congress  may  waive  the  benefit  of  the  rule 
of  res  adjutiicata  by  allowing  another  trial  of  a claim  against  the  United 
States,  Cherokee  Nation  v.  United  States M 270  U.  S.  476  (1020),  or  (hs- 
regarding  laches,  United  States  v.  Old  Settlers,  14$  U.  S,  427,  4<3  (1893). 

Asians  Indians  v.  United  States,  277  F S.  424  (1928).  The  Act  of 
April  11  1916,  39  Stat.  47  (Sisseton  and  Wahpeton  bands  of  Sioux), 
authorizes  the  Court  of  Claims  to  bear  and  determine  claims  “for  the 
amount  due  or  claimed  to  lie  due  said  bands  from  the  United  States 
under  any  treaties  or  laws  of  Congress,'’ 

Tho  Supreme  Court  in  United  States  v,  Blackfcathcr , Ijj  U.  S.  ISO 
(1894),  held  that  when  the  United  States  undertook  by  treaty  to  expose 
to  sale  to  the  highest  bidder**  the  land  ceded  to  the  United  States  by  t e 
Indians,  and  disposed  Of  a large  part  of  such  land  at  private  sale,  the 
Federal  Government  was  guilty  of  a violation  of  trust. 

In  a subsequent  case  the  Court  held  that  provisions  granting  claims 
against  the  United  States  are  strictly  construed.  Blaekfeather  v.  United 
States,  190  U-  B.  368,  376  (1903).  The  Court  said  : 

* * * The  moral  obligations  of  the  Government  toward  the 

Indians,  whatever  they  may  he,  are  for  Congress  alone  to  recognize, 
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Certain  treaties  with  the  Indians  were  invalidated  by  hostile 
ties,30  During  the  Civil  War  Congress  expressly  authorized  the 
President  to  declare  nil  treaties  with  a tribe  engaged  in  hostility 
toward  the  United  States  abrogated  by  such  tribe,  “if  in  his 
opinion  the  same  can  be  done  consistently  with  good  faith  and 
legal  and  national  obligations." m 

While  the  United  States  often  abrogated  treaty  provisions, 23 
some  treaties  oinifnined  drastic*  penalties  for  Indians  who  might 
commit  violations.  Article  4 of  the  Treaty  of  June  10,  ISIS/3 
required  the  chiefs  and  warriors  of  the  tribe  to  deliver  “to  the 
authority  of  the  United  States,  (to  be  punished  according  to  law,) 
each  and  every  individual  of  the  said  tribe,  who  shall,  at  anj* 
time  hereafter,  violate  the  stipulations  of  the  treaty  * * +** 
The  Treaty  of  August  9, 181.4/*  after  denouncing  them  as  violators 
or  instigators  of  violation,  required  the  “caption  and  surrender  of 
all  the  prophets  and  Instigators  of  the  w*ar,  whether  foreigners  or 
natives,  who  have  riot  submitted  to  the  arms  of  the  United 
States  * * *_'*  The  Treaty  of  March  2,  ISOS,25  provided  that 

a chief  violating  an  essential  part  of  the  treaty  shall  forfeit  his 
position. 

Some  treaties  provided  for  the  modification  28  or  abrogation  of 
previous  provisions 27  or  declared  previous  treaties  null  and  void 
and  canceled  claims  under  them,28  or  nullified  preemption  rights 
and  reservations  created  under  them,30  or  expressly  recognized 
former  treaties,*0 

and  the  courts  can  exercise  only  such  jurisdiction  over  the  subject 
as  Congress  may  confer  upon  them.  (F,  873.) 

50  See  Preamble  to  Treaty  of  August  0,  1814  with  the  Creeks,  7 Stat. 
120.  Also  see  Leighton  v.  United  States,  161  IT,  S,  291,  200  <3895).  On 
what  constitutes  war  between  the  United  States  and  a tribe  see  Hark# 
v.  United  States,  161  U,  S.  207  (1806)  ; McQandlcss  v.  United  States  ex 
rel,  Diabo.  20  F.  24  71  (C,  C,  A.  3,  192S), 

Act  of  July  5,  1S82,  12  Stat.  512.  528,  R,  S.  § 2080,  25  U,  S,  C.  72. 
discussed  in  Holden  \,Jopt  17  Wall.  211,  215  (1872). 

23  See  fn.  .14,  supra. 

With  the  PltavlratO  Noisy  Pawnees,  7 Stat.  173,  174.  The  same  pro- 
vision was  contained  in  other  treaties,  such  as  the  Treaty  of  June  IS 
l$l_8,  witli  the  Grand  Pawnee  Tribe,  Art,  4,  7 Stat,  172;  Treaty  of 
June  22,  ISIS,  with  the  Pawnee  Marhar  Tribe,  Art,  4,  7 Stat.  175. 
si  With  the  Creeks,  Art,  6,  7 Stat.  120. 

35  With  the  utes,  Art.  17,  15  Stat,  610. 
ffi!  For  example,  see  Treaty  of  January  20,  1825,  with  the  Choctaws,  7 
Stat.  234.  Sometimes  permanent  additions  to  treaties  in  force  were 
made  (Treaty  of  September  25,  1818,  with  the  Osages,  Art.  3,  7 Stat, 
183)  and  rights  under  previous  treaties  were  preserved  (Treaty  of  July 
15,  1 S30,  with  the  Sacs  and  others.  Art,  12,  7 Stat,  328). 

27  The  Treaty  of  August  31,  1822,  with  the  Osages,  7 Stat.  222,  ab- 
rogates the  Treaty  of  November  10,  1808,  Art.  2,  7 Stat,  107  ; the  Treaty 
of  September  3,  1S22,  with  the  Sac  and  Fox  Tribes,  7 Stat.  223,  abrogates 
the  Treaty  of  November  3,  1804,  7 Stat,  84  ; the  Treaty  of  February  27, 
1867,  with  the  Pottawatomies,  Art,  13,  15  Stat,  531,  534,  voids  all  provi- 
sions  of  .former  treaties  inconsistent  with  the  provisions  of  this  treaty. 

The  Treaty  of  April  1,  1850,  with  the  Wynndots,  Art.  11,  D Stat.  987, 
abrogated  and  declared  null  and  void  nil  former  treaties  between  the 
United  States  and  the  Wynndots,  except  provisions  previously  made  for 
the  benefit  of  Individuals  “by  grants  of  reservations  of  lands,  or  other- 
wise, which  are  considered  as  vested  rights,  and  not  to  be  affected  by 
any  thing  contained  in  this  treaty.” 

Article  21  of  the  Treaty  of  June  22,  1855,  with  the  Choctaws  and 
Chickasaws,  11  Stat.  811,  provided : 

This  convention  shall  supersede  and  take  the  place  of  all  former 
treaties  between  the  United  States  and  the  Choctaws  and  also 
of  nil  treaty  stipulations  between  the  United  States  and  the 
Chickasaws,  and  between  the  Choctaws  and  Chickasaws  incon- 
sistent with  this  agreement,  and  shall  take  effect  and  he  obligatory 
upon  the  contracting  parties,  from  the  date  hereof,  whenever  the 
same  shaH  he  ratified  by  the  respective  councils  of  the  Choctaw 
UifitedhgCtatoSW  tl'lbes’  and  bJ  the  President  end  Senate  of  the 

Aisojiee  Treaty  of  August  7,  1856,  with  the  Creeks.  Art,  26,  ll  Stat-  899- 
* Treaty  of  January  24,  1826,  with  the  Creeks,  Art.  1,  7 Stat.  286, 

30  Supplementary  articles  to  the  Treaty  of  December  29,  1635,  with  the 
Cherokees,  7 Stat.  4S8  ; Treaty  of  May  18,  1854,  with  the  Sacs  and  Foxes, 
Art,  1,  10  Stat,  1074  ; Treaty  of  May  18,  1854,  with  the  Eiekapoos,  Art  8 


Treaties  sometimes  provided  saving  clauses  in  the  event  of 
rejection  of  some  of  the  articles.  Far  example,  article  7 of  the 
Treaty  of  August  5,  1826,  with  the  Chippewas/1  provides  among 
other  things : 

* * * But  It  Is  exxjressly  understood  and  agreed,  that 

the  fourth,  fifth,  and  sixth  articles,  or  either  of  them,  may 
be  rejected  by  the  President  and  Senate,  without  affecting 
the  validity  of  the  other  articles  of  the  treaty. 

Future  contingencies  sometimes  provided  for  included  violation 
by  a chief  of  nn  essential  part  of  the  treaty 33  or  relinquishment  by 
chiefs  of  land  reserved  by  treaty,33  non  ratification, 34  nonremoval 
of  the  Indians,35  abandonment  of  land  30  and  Insiifilcieney  of  “good 
tillable  land"  ceded  to  the  tribe.” 

The  legal  force  of  Indian  treaties  did  not  insure  their  actual 
enforcement.  Some  important  treaties  were  negotiated  but  never 
ratified  by  the  Senate,3*  or  ratified  only  after  a long  delay.3* 
Treaties  were  sometimes  consummated  by  methods  amounting  to 
bribery/*  or  signed  by  representatives  of  only  a small  part  of  the 
signatory  tribes, 43  The  Federal  Government  failed  to  fulfill  the 
terms  of  many  treaties,42  and  was  sometimes  unable  or  unwilling 
lo  prevent  states,43  or  white  people/*  from  violating  treaty  rights 
of  the  Indians, 


10  Stat,  1078;  Treaty  of  July  31,  1855,  with  the  Ottawaa  and  Ohippewas, 
Art,  3,  11  Stat,  621, 

80  Treaty  of  October  25,  1805,  with  the  Cherokees,  Art.  1,  7 Stat.  93 ; 
Treaty  o£  July  18,  1815,  with  the  Fotawatamies,  Art,  4,  7 Stat,  123; 
Treaty  of  July  38,  1815,  with  the  Fiankishaws,  Art.  Sr  7 Stat,  121; 
Treaty  of  September  25,  1818,  with  the  Illinois  Nation,  Art  2 7 Stat  183 

81  7 Stat.  290, 

aa  Treaty  of  March  2,  1868,  with  the  Utes.  Art,  13.  15  Stat,  619. 

33  Treaty  of  September  18,  1823,  with  tile  Florida  Indians,  Additional 
Art,  7 Stat,  224,  226. 

34  By  Art,  16,  the  rejection  of  any  article  would  not  nffeet  the  other 
provisions  in  the  Treaty  of  June  28,  1862,  with  the  Kit1  ka  poos,  13  Stat. 
623 ; Art  0 of  the  Treaty  of  November  23,  1838,  with  the  Creeks,  7 Stat. 
574,  provided  that  the  rejection  of  a certain  article  would  not  affect  the 
other  provisions, 

38  For  example,  see  Treaty  of  November  15,  1854,  with  the  Rogue  River 
Tribe,  Art  4,  10  Stat.  1119. 

3(5  Treaty  of  September  21,  1833,  with  the  Otues  and  Missourhis  \rt 
8,  7 Stat,  429. 

5?  Treaty  of  September  18,  1823,  with  the  Florida  Tribes  Art  0 7 
Stat,  224. 

38  Hoopes,  Indian  Affairs  and  their  Administration,  with  Special  Refer- 
ence to  the  Far  West  (1932),  p.  86, 
w Ibid p,  US, 

40  Kinney,  A Continent  Lost— A Civilization  Won  (3987).  pp,  37,  38, 
52,  56,  71,  94  ; Sehmeckebier,  The  Office  of  Indian  Affairs,  Its  History, 
Activities,  and  Organization  (1927),  p.  31. 

41  Kinney,  op,  cit.  pp.  44,  45. 

“ Kinney,  op.  cit.  p.  68 ; lloopes,  op,  cit . pp.  180,  218,  219  ; Schmecke- 
bier  describes  this  condition  * 

One  of  the  defects  of  the  treaty  system  was  that  agreements  were 
continually  being  made  which  were  not  carried  into  effect.  This 
was  due  in  part  to  inefficient  administration,  in  part  to  the  fail- 
ure of  Congress  to  make  tile  necessary  appropriations,  and  In  part 
to  the  Inherent  difficulties  presented  by  the  nature  of  the  prob- 
lem, 

***** 

Some  of  the  stipulations  of  almost  all  treaties  which  Jt  was 
impossible  to  carry  out  were  those  guaranteeing  the  Indians 
against  the  intrusion  of  the  white  settlers  add  providing  for  the**, 
punishment  of  white  persons  committing  offenses  against 
Indians.  As  the  exterior  boundaries  reserved  to  the  Indians  w efr 
thousands  of  miles  in  extent,  it  was  impossible  to  police  this  urea 
in  such  a way  as  to  prevent  trespass  or  to  secure  evidence  against 
offenders.  (P,  62.)  " ' " ' 

See  Kinney,  op.  dt.  p,  71, 

44  Ibid,,  pp.  148,  149,  174,  184,  208  ; Hoopea,  op.  cit.  pp,  84,  226,  228- 
232,  236 ; Sehmeckebier,  op.  cit.  p,  44. 

Treaty  guarantees  of  land  to  the  Indians  were  often  violated.  In 
1789  Secretary  of  War  McHenry,  in  his  instructions  to  the  Com* 
missioners  for  negotiating  a treaty  with  the  Cherokees,  made  the 
following  comment : "The  arts  and  practices  to  obtain  Indian  land, 
in  defiance  of  treaties  and  the  laws,  and  at  the  risk  of  Involving  the 
whole  country  in  war,  have  become  So  daring,  and  received  such 
countenance,  from  persons  of  prominent  influence,  as  to  render  it 
necessary  that  the  means  to  countervail  them  shall  be  augmented.” 
Am,  St.  Papers,  Indian  Affairs,  vol.  1,  p.  639,  quoted  by  Sehmeeke- 
bier,  ibid.,  pp.  24-25,  " 
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A cardinal  rule  in  tho  intorprotatimi  of  Indian  i realties  is  that 
ainblguitios  arc  resolved  in  favor  of  the  Indians/0 

For  exmnplp,  a proviso  i.i  ail  Indian  treaty  which  exempts 
lands  from  “levy,  sale,  and  forfeiture"  is  not.  in  the  absence  of 
expressions  so  limiting  it,  confined  to  the  levy  anti  side  imdet 
ordinary  judicial  pitieeedingH,  hut  also  includes  the  levy  and  sale 
by  county  officers  for  the  nonpayment  of  taxes/7 

An  agreement  embodied  in  an  act  of  Congress  which  in  terms 
“ceded,  granted,  and  rpliiiqiiisdiud"’  to  the  United  States  all  of 
t heir  "right,  title,  and  interest/’  did  not  make  the  lands  public 
binclH  in  tho  sense  of  being  subject  to  sale  or  other  disposition 
under  the  general  land  laws,  hut  only  in  the  manner  provided 
for  in  tlic  special  agreement  with  the  Indians/11 

The  best  interests  of  the  Indians,™  however,  do  not  necessarily 
Coincide  with  a grant  to  them  of  the  broadest  power  over  lands. 
The  8 n promo  Court  has  held  that  the  host  interests  of  the  Indians 
do  not  require  that  they  should  be  allotted  lauds  in  fee  rather 
than  lands  held  in  trust  by  the  government  for  them™ 

While  trying  to  serve  the  Indians"  best  interests,  the  courts 
have  indicated  that  they  will  not  dispense  with  any  of  the  con- 
ditions or  requirements  of  the  treaties  upon  any  notion  of  equity 
or  general  convenience  ui* *  substantial  justice.  Justice  Harlan,  in 
the  case  of  United  State*  V.  Choctaw  SaUoH,™  said: 

lint  in  no  case  has  It  been  adjudged  that  the  courts 
could  by  mere  Interpretation  or  In  deference  to  its  view 
as  to  what  was  right  under  all  the  circumstances,  Incor- 
porate into  an  Indian  treaty  something  that  was  incon- 
sistent with  the  clear  import  of  its  words.  It;  has  never 
been  held  that  the  obvious,  palpable  inclining  of  the  words 
of  an  Indian  treaty  may  he  disregarded  because,  in  the 
opinion  of  the  court,  that,  meaning  may  in  a particular 
transaction  work  what  it  would  regard  as  injustice  to-  the 
Indians.  That  would  be  nn  intrusion  upon  the  domain 
committed  by  the  Con  si  i t u t ion  to  the  political  departments 
of  the  Government.  Congress  did  not  intend,  when  pass- 
ing the  act  under  which  this  litigation  was  inaugurated, 
to  invest  the  Court  of  Claims  or  this  court  with  authority 
to  determine  whether  the  United  States  had,  in  its  treaty 
with  the  Indians,  violated  the  principles  of  fair  dealing. 
What  was  said  in  The  Amiable  Isabella,  0 Wheat.  lt  71, 
72,  is  evidently  applicable  to  treaties  with  Indians.  Mr, 
Justice  Story,  speaking  for  the  court,  said : “In  the  first 


bo  Chapter  in.  sec.  50,  Agreements  with  Indians  are  Inter- 
preted according  to  tlio  same  principles  ns  treaties.  (See  sec,  6.  infra.) 
Marlin  v,  LrtoaVm,  278  U,  S.  08,  64  (1928).  Mr,  Justice  Stone  said  in 
the  case  of  Car fi enter  V,  Shaw > 280  U.  S,  <463  (1030)  i 

While  in  general  tax  exemptions  ore  not  to  be  presumed  nnd 
statutes  conferring  them  are  to  he  strictly  construed,  Hewer  v 
Colonial  Trust  Co/  275  U.  S.  282.  the  contrary  Is  the  rule  to  be 
aw  died  to  tax  exemptions  secured  to  the*  Indians  by  agreement 
between  them  and  the  national  government,  Choate  v. 
supra,  U75,  Such  provisions  arc  to  bo  liberally  construed.  Doubt- 
ful exoroBfiioiis  are  to  be  resolved  in  favor  of  the  weak  and  defense- 
fess  people  wlio  are  the  Wards  of  the  nation,  dependent  upon  its 
mo  feet  iun  and  good  faith.  lienee,  in  the  words  of  Chief  Justice 
Marshall,  MThn  language  used  In  treaties  with  tlie  Indians  should 
never  he  construed  to  their  prejudice.  If  words  be  made  usu i of, 
which  are  susceptible  of  a more  extended  meaning  than  their 
plain  import,  as  connected  with  the  tenor  of  the  treaty,  they 
should  he  considered  ns  used  only  in  the  latter  sense.  Worcester 
v 77/ c Stair,  of  Georgia.  6 Pet,  515,  582,  bee  The  Kansas  Indians , 
5 Wnll  737.  TOO.  And  they  must  be  construed  lift  according  to 
their  technical  meaning  lnit  "in  the  sense  in  which  they  would 
naturally  be  understood  hv  the  Indians,  Jones  v.  Mecfian,  1*5 
IL  S.  l.T-1.  (Dp.  366-307.) 


"Winter*  v.  United  States , 207  U,  S,  564  (1908)  ; 34  Op,  A.  G.  439 
(1025)  i 8 Op.  A.  G,  658  (1854)  : Worcester  v,  Georgia,  6 Pet,  515,  582 
(1832).  And  see  Art.  11  of  Treaty  of  September  9,  1849,  with  Navajo, 
9 Stat,  974, 

47  The  Kansas  Indians , 5 Wall.  737  (1866). 

The  Act  of  April  27,  1904,  33  Stat.  352  (Crow  Reservation)  inter- 
preted  In  Ash  Sheep  Co,  v.  United  mates,  252  U.  S,  159  (1920). 

«See  82  Op,  A,  G.  586  (1921), 

60  Starr  v.  Long  Jim,  227  U,  S.  613,  623  (1913). 

61  179  tl  g.  494  (1900).  Also  ace  United  States  V,  Minnesota,  270  U.  S- 
181  (1926), 


place,  this  court  does  not  possess  any  treaty-making 
power.  That  power  belongs*  by  the  Constitution  to  an- 
other doimrrinent  of  the  Government,  ami  to  niter,  amend, 
or  add  to  any  trendy  by  Inserting  any  clause,  whether 
small  or  great,  important  or  trivial,  would  be  cm  our  part 
an  usurpation  of  imwer  ami  not  an  exercise  of  judicial 
fund  long.  It  would  be  to  make,  and  not  to  construe  a 
treaty.  Neither  can  this  court,  supply  n vault*  omissus  in 
a treaty,  any  more  lliau  in  a law.  We  are  to  liiul  out  the 
intention  of*  the  parties  by  just  rules  of  Interpretation 
applied  to  the  subject-matter;  and,  having  found  that, 
onr  duty  is  to  follow  it  ns  far  ns  it  goes  ami  Lo  stop  where 
that  stops— whatever  imiy  ho  the  imperfect  ions,  or  difli- 
eultles  which  it  leaves  behind.  * * * In  the  next 

place,  this  court  is  bound  to  give  effect  to  the  stipulations 
of  the  treaty  in  the  manner  mid  io  the  extent  which  the 
parties  have  declared,  ami  not  otherwise.  We  are  Tint  at 
liberty  to  dispense  with  any  of  the  conditions  or  require- 
ments of  the  treaty,  or  to  take  away  any  qualification  or 
integral  part  of  any  stipulation,  upon  any  notion  of  equity 
or  general  convenience,  or  substantial  justice.  The  terms 
which  the  parties  have  chosen  to  fix,  tlw»  forms  which  they 
have  prescribed,  mid  the  circumstances  under  which  they 
are  to  have  operation,  rest  in  the  exclusive  discretion  of 
the  contracting  parties,  and  whether  they  belong  to  the 
essence  or  the  modal  part  of  the  treaty,  equally  give  the 
rule  to  the  judicial  tribunals/*  (Pp.  a 32-533.) 

So,  too,  It  has  been  hold  that  the  reservation  of  a privilege  to 
fish  and  hunt  on  lands  transferred  by  a contract  ratified  by  a 
treaty  does  not  prevent  the  prosecution  of  tribal  Indians  violat- 
ing a conservation  law  on  such  lands,  since  the  transfer  does  not 
expressly  or  impliedly  limit  the  right  of  the  state  to  enact  coa- 
serva tiou  measures/" 

A somewhat  different,  although  related,  rule  of  treaty  interpre- 
tation is  to  the  effect  that,  since  the  wording  in  treaties  was 
designed  to  be  understood  by  tlie  Indians,  who  often  could  not 
rend  and  were  not  learned  In  the  technical  language,  doubtful 
clauses  are  resolved  in  a nontechnical  way  as  the  Indians  would 
have  understood  the  language/13 


ca Kennedy  v.  Broker,  241  TL  S,  556  (191G).  Tho  clause  "Also,  except- 
ing and  reserving  to  them  * * * the  privilege  of  fishing  nnd  hunt- 
ing on  the  Bind  tract  of  land  hereby  intended  to  he  conveyed"  (Treaty  of 
September  35.  1797,  with  the  Seneca  Nation,  7 Stat,  601,  602)  was 
Interpreted  ns 

* * * reservation  of  a privilege  of  fishing  and  hunting  upon 

the  granted  lands  In  common  with  the  grantees,  and  others  to 
whom  the  privilege  might  be  extended,  but  subject  nevertheless  to 
that  necessary  power  of  appropriate  regulation,  as  to  all  those 
privileged,  which  inhered  in  the  sovereignty  of  the  State  over  the 
lauds  where  the  privilege  was  exercised.  (Pp.  5bd-oo45) 

Interpretations  of  other  clauses  are  noted  in  sec.  4 of  this  Chapter 
and  Chapter  G(  sec.  3B,  and  Chapter  14,  sec.  7. 

os  Fleming  v.  McCurtain,  214  U.  S.  50,  60  (1909)  * Chapter  8,  sec,  91. 
See  Worcester  v.  Georgia,  6 Tet.  515,  551-553  (1832).  In  commenting 
on  frequent  mistakes  one  writer  said  ■ 

* * ♦ As  the  Indians  lmd  no  written  language  nnd  few  of  the 

cbiefn  fiycii  hud  n of  Hiifslisll#  thfi  nGgotifftioiis  w6£© 

carried  on  generally  through  Interpreters,  many  of  whom  were 
inefficient.  The  description  of  the  lands  ceded  was  also  a source 
of  misunderstanding.  In  the  region  east  of  the  Mississippi,  the 
geography  was  fairly  well  known,  and  it  was  possible  to  describe 
areas  with  a fair  degree  of  accuracy  by  reference  to  the  streams 
and  ridges  « the  aren  West  of  the  Mississippi,  however,  was  little 
known  when  many  of  tlie  treaties  were  made,  and  the  descriptions 
were  of  the  most ‘indefinite  character^  u 

The  method  of  ranking  the  treaties  varied  according  to  the 
character  of  tlie  commissioners  negotiating  for  them,  Some  were 
manifestly  fraudulent;  notably  the  treaty  with  the  Creeks  made 
in  1825.  Others  were  signed  by  the  Indians  practically  under 
duress.  For  instance,  George  d.  Sibley,  factor  at  Fort  Osage, 
gives  the  following  account  of  the  negotiations  with  that  tribe  in 

* * qd  xjje  gfh  of  November,  ISOS,  Peter  Chouteau,  the 

United  States’  agent  for  the  psages,  arrived  at  Fort  Clark  On 
the  10th  he  nsRembled  the  Chiefs  and  warriors  of  the  Great  and 
Little  Gsages  in  council,  and  proceeded  to  state  to  them  the  sub- 
stance of  a treaty,  which,  he  said,  Governor  Lewis  had  deputed 
him  to  offer  the  Osage*,  and  to  execute  with  {hem.  Having  briefly 
explained  to  them  the  purport  of  the  treaty,  he  addressed  them  te 
this  effect,  in  tny  hearing,  and  very  nearly  in  the  following  words : 
•You  have  heard  this  treaty  explained  to  you  Those  who  now 
come  forward  and  sign  it,  shall  be  conildered  friends  of  the  United 
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The  Supreme  Court  in  the  case  of  Jones  v,  Meehan  34  said : 

In  construing  any  treaty  between  the  United  States  and 
an  Indian  tribe,  it  must  always  (as  was  pointed  out  by  the 
counsel  for  the  appellees)  be  borne  in  mind  that  the  nego- 
tiations for  the  treaty  are  conducted,  on  the  part  of  the 
United  States,  an  enlightened  and  powerful  nation,  by  rep- 
l'esentatives  skilled  in  diplomacy,  masters  of  a written  lan- 
guage, understanding  the  modes  and  forms  of  creating  the 
various  technical  estates  known  to  their  law,  and  assisted 
by  an  interpreter  employed  by  themselves;  that  the  treaty 
is  drawn  up  by  them  and  in  their  own  language;  that  the 
Indians,  on  the  other  hand,  are  a weak  and  dependent  peo- 
ple, who  have  no  written  language  and  are  wholly  un- 
familiar with  all  Ore  forms  of  legal  expression,  and  whose 
only  knowledge  of  the  terms  in  which  the  treaty  is  framed 
is  that  imparted  to  them  by  the  interpreter  employed  by 
the  United  States;  and  that  the  treaty  must,  therefore  be 
construed,  not  according  to  the  technical  meaning  of  its 
words  to  learned  lawyers,  but  in  the  sense  in  which  they 
would  naturally  be  understood  by  the  Indians,  (Pp.  10-31.) 

These  principles  received  many  applications  in  decisions  inter- 
preting terms  derived  from  private  conveyances  which  were 
often  used  in  treaties  with  the  Indians,55  For  example,  the 


States,  and  treated  accordingly.  Those  who  refuse  to  come  forward 
and  sign  it  shall  be  considered  enemies  of  the  United  States,  and 
treated  accordingly,-  The  Osagea  replied  in  substance.  That  it 
their  great  American  father  wanted  a part  of  their  land  hie  tnual 
have  it,  that  he  was  strong  and  powerful,  they  were  poor  and 
pitiful,  what  could  they  do?  he  had  demanded  their  land  and  bad 
thought  proper  to  offer  them  something  in  return  for  it,  Th* *y 
had  no  choice,  they  must  either  sign  the  treaty  or  be  declared 
enemies  of  the  United  States/  ” Schmeckebier,  The  Office  of 
Indian  Affaire,  Its  History,  Activities,  and  Organization  (1927)* 
pp,  59-QO. 

In  discussing  the  status  of  Indian  tribes  during  the  Civil  War,  one 
writer  stated  : 

* * * Moreover,  the  Indians  fought  as  solicited  allies,  some  as 

nations,  diplomatically  approached.  Treaties  were  made  with 
them  as  with  foreign  powers  and  not  in  the  farcical,  fraudulent 
way  that  hnd  been  customary  in  times  past.  Abel,  The  American 
Indian  as  Slaveholder  and  Secessionist,  vol.  1,  The  Slaveholding 
Indians  (1015),  p,  17. 

“ 176  U.  gs  1.  (1899). 

m Fleming  v,  McCuriafn,  SIR  U.  S.  60,  59  (1909),  For  example,  by 
Art,  4 of  the  Treaty  of  September  iS,  3823,  7 Stat.  224,  the  United 


word  "grant"  is  not  construed  as  an  absolute  fee  simple,  unless 
the  treaty  by  some'  other  words  clearly  Indicates  that  tlm  tribe 
so  understood  the  nature  of  the  conveyance." 

The  United  States  Supreme  Court."  interpreting  the  ebiusp, 

The  United  Slates  shall  cause  i u he  convened  to  the  Choc- 
taw Nation,  ii  tract  of  country  west  of  the  Mississippi 
River,  in  fee  simple  to  them  and  their  descendants,  to 
inure  to  them  while  they  sin  nil  exist  ns  si  natUcm  and  live 
on  it;  * * * (P.  58*) 

held  that  this  did  not  create  a trust  for  the  individuals  then 
comprising  the  nation  and  their  respective  descendants. 

Although  an  interpretation  of  a treaty  should  be  made  in  the 
light  of  conditions  existing  when  the  treaty  was  executed,  st& 
often  indicated  by  its  history  before  and  after  Sts  making,60  the 
exact  situation  which  caused  the  in  elusion  of  a provision  is 
often  difficult  to  ascertain*®*  New  conditions  may  arise  which 
could  i tot  he  anticipated  by  the  signatories  to  a treaty.  A prac- 
tical administrative  construction  of  a treaty  which  has  long 
been  acquiesced  in  by  congressional  inaction  is  usually  followed 
by  the  courts.*7 


States  promised  to  guarantee  the  signatory  Florida  tribes  *rthe  peaceable 
possession  of  the  district  of  coon, try’’  assigned  them,  and  the  Treaty  of 
September  20,  1833,.  with  like  Cihippcnvas  and  others,  Art.  29  7 Stat,  *4$ I, 
provides  that  in  consideration  of  the  cession  of  land,  * the  United  States 
shall  grant  to  the  gold,  United!  Nation  of  Indians  to  be  held  ng.  other 
Indian  lands  are  held  which  have  lately  been  assigned  to  emigrating 
Indians,  a tract  of  country  west  of  the  Mississippi  river,  to  be  assigned 
to  them  by  tile  President  of  the  United  States  * * */* 

m 3 Op,  A,  G,  322  (1838),  And  see  Chapter  3 5.  Bee.  SC. 

*7  Fleming  v.  MeCurtaiti,  215  U.  g,  56,  08-00  (1909), 
m Seminole  Nation  v.  United  States  78  C.  CIS.  455,  458  £1983),  Alea 
see  Ayres  v.  United  States,  44  C.  Cls*  48,  86,  05  (1998)', 

*0  32  Op.  A,  G.  586  (1921).  See  Msh  v.  Wise,  52  F.  24  544  (€,  C.  A. 
10,  *1931  >,  cert,  den,  282  XL  §.  003  (1931),  in  which  the  court  declined 
to  permit  the  testimony  of  interested  witnesses  30  years  *?.fter  .fits,  execu- 
tins  to  thwart  the  object  of  an  agreement  ns  iaiterpre.t^d  by  the  courts. 

m Hides  v.  But  ride,  12  Fed,  Gas,  No.  6458  (G,  C.  Kan,  1876),.  Also  gee 
Ayres  v.  United  States,  supra,  fn.  08,  and  see  Chapter  gs  sec*  7, 


SECTION  3.  THE  SCOPE  OP  TREATIES 


In  the  Constitution  * the  President  was  given  power  to  make 
treaties,  with  the  advice  and  consent  of  the  Senate,  provided 
two  thirds  of  the  Senators  present  concur,’ “ The  Supreme 
Court,  in  interpreting  this  provision,  said : 

* * * inasmuch  as  the  power  is  given,  in  general 

terms,  without  any  description  of  the  objects  intended  to 
be  embraced  within  its  scope,  it  must  be  assumed  that 
the  framers  of  the  Constitution  intended  that  it  should 
extend  to  all  those  objects  which  in  the  intercourse  of 
nations  had  usually  been  regarded  as  the  proper  subjects 
of  negotiation  and  treaty,  if  not  inconsistent  with  the 
nature  of  our  government  and  the  relation  between  the 
States  and  the  United  States.  {Malme#  v.  Jamison  ci  al.t 


« Treaties  already  made  were  recognized  by  the  Constitution.  Chero- 
kee Nation  v.  Georgia,  5 Vet.  1 (1831)  ■ Worcester  v.  Georgia,  6 Pet.  616, 
559  (1832). 

® Art,  2,  see.  2,  d-  2.  An  amendment  to  a treaty  adopted  by  the 
Senate  which  did  not  receive  Presidential  approval  and  was  not  embodied 
in  big  proclamation  cannot  be  regarded  as  part  of  the  treaty.  Ne%o  York 
Indians  v,  l\*; ted  States,  170  U.  "S.  1,  23  (1898),  Professor  Willoughby 
writes  of  the  early  practice  i 

During  the  Hirst  years  under  the  Constitution  the  relations  be- 
tween the  President  and  the  Senate  were  especially  close.  In 
1789/  President  Washington  notified  the  Senate  that  he  would  con- 
fer with  them  with  reference  to  a treaty  with  certain  of  the  Indian 
tribes',  and,  on  the  nest  day,  and  again  two  days  later,  went  with 
General  Hnox  before  that  body  for  that  purpose.  Again,  in  1790, 
President  Washington  In  a written  communication  asked  the 
advice  of  the  Senate  as  to  a new  boundary  treaty  to  be  entered 
Into  with  the  Cherokee.  Willoughby,  The  Constitutional  Law  of 
the  United  States,  (2d  ed.  1929)  vol.  I,  p.  521. 

® Holden  v,  Joy,  17  Wall.  211,  242-243  {1872), 


14  Peters,  569 ; 1.  Kent,  166 ; 2 Story  ou  the  Constitution,. 
§ 1508;  7 Hamilton's  Works,  501;  Duet’s  Jurisprudence, 
229.) 

Again,  the  scope  of  this  power  was  described  by  the  Supreme 
Court  in  the  case  of.  United  States  v,  Forty-three  Gallons  of 
’Whiskey:  M 

Besides,  the  power  to  make  treaties  with  the  Indian 
tribes  is,  as  we  have  seen,  coextensive  with  that  to  make 
treaties  with  foreign  nations.  In  regard  to  the  latter,  it 
is,  beyond  doubt,  ample  to  cover  all  the  usual  subjects  oi 
diplomacy.  * * * {F.  197.) 

.During  the  last  period  of  treaty  making,  amendments  by  the 
Senate  were  frequent,®*5 

A special  limitation  of  the  treaty ‘•making  power  is  that  it  can- 
not  appropriate  money.65  Referring  to  this  fact,  the  Circuit  Court 
for  the  District  of  Michigan  -*  said!  that  a treaty 

* * * cannot  bind  or  control  the  legislative  action  th 
this  respect*  and  every  foreign  government  may  he  pre- 
sumed to  know,  that  so  far  as  the  treaty  stipulates  to  pay 
money,  the  legislative  sanction  Is  required,  (P.346,) 

«93  XT.  8-  188  (1870):  Alan  see  Geofroy  v*  Riggs,  133  U.  S.  258,  200 
(1890), 

65  See,  for  example,  Treaty  of  February  18,  1807,  with  Sac  and  Fox 
Indians,  ig  Stat.  495  * Treaty  of  February  23,  1867,  with  the  Senecas,  and 
others,  Art.  40,  1C  Stat.  513,  528. 

“ 24  Op,  A.  G.  623  (1903)  ; 25  Op.  A O-  163  (1904). 

47  Turner  v.  American  Baptist  JbfisSionury  Union , 24  Fed.  Cas.  No,  14251 

(C.  C.  Mich,  1852),  ; 
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However,-  as  Boyd  has  pointed  out:  ** 

A U liuugli  In  regard  to  treaties  calling  for  appropriations 
congress  1ms  seemed  reluctant  to  act  without  making  it 
plain  Hint;  thorn  was  n flsseretioiiary  right  vested  in  con- 
gress (in  tlw* *  premises,  ^uch  appropriations  have  always 
1 rota i it'*  >irthc< mi  i n g. 

Apart  from  this  limitation,  treaties  may  contain  provisions 
which  could  not  constitutionally  be  Included  in  acts  of  Congress.*39 

Within  the  broad  scope  of  “all  tlie  usual  subjects  of  diplo- 
macy,” the  Federal  Government  and  the  Indian  tribes  adopted 
treaties  covering  not  only  all  aspects  of  intercourse  between  In- 
dians and  tvMiit'S.  but  also  some  of  the  internal  affairs  of  the 
tribes  themselves.  Among  the  most  important  of  the  subjects 
covered  were : w 

A,  The  international  status  of  the  tribe. 

A.  War  and  peace. 

2,  Boundaries, 

3,  Passports. 

4.  Extradition, 

5.  Relations  with  third  powers. 

B,  Dependence  of  tribes  on  the  United  States; 

1.  Protection. 

2.  Exclusive  trade  relations. 

3.  Representation  in  Congress. 

4.  Congressional  power. 

5.  Administrative  power, 

6.  Termination  of  treaty-making, 

C,  Commercial  relations. 

1.  Cessions  of  land. 

2,  Reserved  rights  In  ceded  land. 

S * Payments  and  services  to  tribes. 

D,  Jurisdiction. 

1,  Criminal  jurisdiction. 

2.  Civil  jurisdiction, 

E,  Control  of  tribal  affairs. 

A.  THE  INTERNATIONAL  STATUS  OF  THE  TRIBE 

Until  the  last  decade  of  the  treaty ’’making  period,  terms  famil-  , 
3ar  to  modern  international  diplomacy  were  used  in  the  Indian 
treaties. 

The  United  States  sometimes  guaranteed  the  integrity  of  the 
territory  of  a nation  ; 71  unprovoked  war  was.  "*  * * repelled,  I 

prosecuted  and  determined  * * * in  conformity  with  prin- 

ciples of  national  justice  and  honorable  warfare” ; 7?  some  of  the 
Creek  Nation  acted  “contrary  to  national  faith”  and  “suffered 
themselves  to  be  instigated  to  violations  of  their  national 
hotnor”  ; n the  United  States  desired  that 44  * * * perfect  peace 

shaiil  exist  between  the  nations  or  tribes  * * *M  natned  and 

the  republic  of  Mexico.7-  1 

Many  provisions  show  the  international  status  of  the  Indian 
tribes,7*  through  clauses  relating  to  war,  boundaries,  passports, 
extradition,  and  foreign  relations, 

<*■  Boyd,  The  Expanding  Treaty  Power,  in  Selected  Essays  on  Consti- 
tutional Law,  vol,  3,  The  Nation  and  the  States,  (1938),  p,  4i0,  414. 

* Missouri  V.  Holland,  252  tf.  S,  416  (1920).  Also  see  Selected  Assays 
on  Constitutional  Law,  \Tol.  3,  op\  off,  fn.  68,  pp.  397-436. 

T0  For  discussion  of  removal  provisions  see  gee.  4B  of  this  Chapter, 
Relevant  treaty  provisions  are  discussed  in  other  chapters, 

«■  Treaty  of  September  17,  1778,  with  the  Delawares,  Art.  8,  7 Boat.  13, 
15 ; Treaty  of  August  9,  1814,  with  the  Creeks,  Art.  2,  7 Stat.  120,  121. 

H Preamble  to  Treaty  of  August  9,  1814,  with  the  Creeks,  7 Stat.  120, 

73  Ibid. 

74  Treaty  of  August  24.  1835,  with  the  Comanche  and  others.  Art.  9, 

7 Stat.  474,  475. 

75  Also  see  Chapter  14,  sec.  7. 


1.  War  and  peace*— The  capacity  of  Indian  tribes  to  make  war 
was  frequently  recognized.76  Most  of  the  very  early  treaties  were 
treaties  of  peace  and  friendship,”  and  often  provided  for  the 
restoration  or  exchange  of  prisoners,7*  and  sometime  for  hostages 
until  prisoners  were  restored.7* 

Indian  tribes  have  also  waged  wars  with  states.  The  state  of 
Georgia  and  the  Crock  Nation  were  engaged  iin  several  wars 
towards  the  close  of  the  eighteenth  century.90 

The  Supreme  Court91  commented  on  the  status  of  Indian  wars 
in  these  terms : 

* * * We  recall  no  instance  where  Congress  hag  made  a 

formal  declaration  of  war  against  an  Indian  nation  or 
tribe:  but  the  fact  that  Indians  are  engaged  in  acts  of 
general  hostility  to  settlers,  especially  if  the  Government 
has  deemed  it.  necessary  to  dispatch  a military  force  for 
their  subjugation,  is  sufficient  to  constitute  a state  of  war. 
Maries  v.  United  States,  161  U.  8-  297,  (P.  267. ) 

A few  treaties  In  eluded  mutual  assistance  pacts.  By  Article  3 
of  the  Treaty  of  January  9,  1789  with  the  Wiandot  and  others.® 
the  parties  agreed  to  give  notice  of  war  or  any  harm  that  might  be 
meditated  against  the  other  party,  “and  do  all  in  their  power  to 
hinder  and  prevent  the  same  * * Article  2 of  the  Treaty 

of  Jnl3r  22,  1814,  with  the  Wyandots  and  others®3  provided  that; 

The  tribes  and  bands  abovemenlioned,  engage  to  give 
their  aid  to  the  United  States  in  prosecuting  the  war 
against  Gfeat*Britain,  and  such  of  the  Indian  tribes  as  still 
continue  hostile ; and  to  make  no  peace  with  either  without 
the  consent  of  the  United  States. 

In  some  treaties  the  Indians  agreed  to  suppress  insurrections 
and  permit  the  military  occupation  of  their  country  by  the 
United  States,*4  or  the  establishment  of  garrisons  or  forts  by  the 


7S  E,  g.f  Treaty  of  Dancing  Rabbit  Creek  of  September  27,  1830,  with 
the  Choctaw  Ration,  7 Stat.  333,  334  : 

* * * no  war  shall  be  undertakes,  or  prosecuted  by  said  Cfboe= 

iaw  Nation  but  by  declaration  made  in  full  Council,  and  to  bo 
approved  by  the  U.  S.  unless  it  be  In  self-defence  mm* 
(Art.  V). 

For  a discussion  see  Fleming  v.  McCurtgln^  215  U.  S.  §6,  80  (1909). 

77  See  Treaty  of  September  17,  1770,  wiih  the  Delaware  Nation,  7 Stat. 
13.  “That  a perpetual  peace  and  friendship  shall  from'  henceforth  take 
place  * • (Art.  2),  Later  treaties  “gave  peace,M  That  this  was 

Intended  to  cover  “peace  and  friendship’*  Ig  made  clear  in  Treaty  of  Jan- 
uary 9,  1789,  with  the  Wiandots,  etc.,  Aft.  XIII,  7 Stat.  28,  which  ‘*re* 
newed  and  confirmed  (he  peace  and  friendships  entered  into  in  an  earlier 
treaty.  That  earlier  treaty  merely  gave  peace.  Treaty  of  January  21* 
1785,  with  the  Wiandats,  etc,.  Preamble,  7 Stat.  16.  See,  for  example, 
“A  Treaty  of  Peace  and  Friendship1'  with  the  Sac  a,  May  13,  1818,  7 Stat. 
141,  and  Treaty  of  September  .20,  1816,  With  the  Chickasaws,  Art,  1,  7 

stat.  160. 

n Treaty  of  November  28t  1785,  with  the  Cherokees,  Arts.  1 and  % 7 
Stat.  IS ; Treaty  of  July  2,  1791,  with  the  Cherokee*,  Art.  3,  7 Stat.  39. 

^ Treaty  of  October  22,  17S4,  with  the  Sis  Nations,  Art.  1*  7 Stat.  15; 
Treaty  of  January  21,  1785,  with  the  Wiandots  and  others,  Art.  1,  7 Stat. 

10, 

e°  See  2 Op.  A.  G„  110  (1828). 

81  Montoya  v,  United  States,  180  U.  S.  281  (1901).  See  Chapter  14, 
sec,  3.  x 

m 7 Stat.  28.  See  also  Treaty  of  August  3,  1795,  with  the  Wyandots, 
Art.  9,  1 Stat.  40  ; Treaty  of  November  28,  1785,  with  the  Cherokeegi  Art, 
11,  7 Stat.  18;  Treaty  of  January  3,  1786*  with  the  Choctaw*,  Art,  10, 
7 Stat.  21 ; Treaty  of  January  31,  .1786,  with  the  Shawanoe  Nation,  Art.  4, 
7 Stat.  26. 

S3  7 Stat.  118.  Article  12  of  the  Treaty  of  November  10,  ISOS,  with  the 
Orest  and  Little  Osage  Nations,  7 Stat.  10T,  provided  v 

And  the  chief*  and.  warriors  a*  aforesaid,  promise  and  engage  that 
neither  the  Great  nor  Uttle  Osage  nation  will  ever,  by  Bale,  ex= 
change  or  as  presents,  supply  any  nation  or  tribe  of  Indians,  not  In 
amity  with  the  United  States,  with  guns,  ammunition!  or  other 
Implements  of  war. 

Also  ice  Treaty  of  July  SO,  1826,  with  the  Belantao=etoa  or  Minnetsaree 
Tribe,  Art.  7,  7 Stat.  261. 

s«  treaty  of  March  SI,  I860,  with  the  Semlnoles,  Art,  1,  14  Stat.  755. 
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President ; 85  or  to  prevent:  other  tribes  from  making  hostile  dem- 
onstrations against  the  United  States  government  or  people,** 

2,  Boundaries** — -Nations  are  usually  separated  by  frontiers. 
Many  treaties  fixed  the  boundaries  between  the  United  States 
and  Indian  tribes  H-  and  between  Indian  tribes.**  Old  boundaries 
"wPero  sometimes  altered,* * * * 5*1  and  during  the  removal  period,"1 
treaties  generally  described  the  new  territory  granted  to  the 
Indians.** 

Frequently  treaties  prohibited  the  trespass f<1  or  settlement0*  of 
American  citizens  on  Indian  territory,  unless  licensed  to  trade,1® 

Such  provisions  were  supplemented  by  statutes.®" 

3,  FfUtxporfa — Additional  e\  I deuce  of  the  national  character  of 
the  Indian  tribes  appears  in  the  provisions  requiring  passports 
for  citizens  or  inhabitants  of  the  United  States  to  enter  the 
domiuia  of  an  Indian  tribe.  The  Treaty  of  August  7r  I TOO,07  with 
the  Creek  Nation  provided  in  parti 

* * * Nor  shall  any  such  citizen  or  inhabitant  go  into 

the-  Creek  country,  without  a passport  first  obtained  from 
the  Governor  of  some  one  of  the  United  States,  or  the 
officer  of  the  troops  of  the  United  States  commanding  at 
the  nearest  military  post  on  the  frontiers,  or  such  other 
person  as  the  President  of  the  United  States  may,  from 
time  to  time,  authorize  to  grant,  the  same. 

Such,  provisions  were  supplemented  by  statutes  which  required 
citfoens  of  the  United  States,  as  well  as  foreigners,  to  secure 
passports  before  entering  the  Indian  country,  this  statutory  re- 
quirement being  later  waived  In  the  case  of  citizens,0* 

4,  Extradition,- — The  surrender  of  fugitives  from  justice  by 
one  nation  to  another  is  usually  covered  by  treaty  ; similarly  with 
the  Indians  and  the  United  States. 

Some  treaties  required  the  Indian  tribes  to  deliver  up  persons 
committing  crimes?  who  were  on  their  land,  to  be  punished  by  the 

85  Treaty  of  June  10,  1802,  with  the  Creek  Nation,  Art.  3,  7 Stat.  68; 
Treaty  of  November  10„  1 80S*  with  the  Osngeg,  Art.  1,  7 Stat,  107. 

®°  Treaty  of  October  20,  I860,  with  the  Dakotas,  Art.  1,  14  Stat,  731, 
See  Chapter  15,  sec,  12,  and  sec,  4C  of  this  Chapter. 

See  Chapter  1,  sec.  it,  fn,  40.  The  primary  purpose  of  some  treaties 
was  to  establish  boundaries,  5 Op.  A.  Q,  31  <1848), 

m Treaty  of  August  IQ,  1825„  with  the  Sinus:  nnfl  others,  7 Stat,  272, 
Article  1 provided  for  peace  between  Sioux  and  Chippcwns,  Sacs  and 
Poxes  and  the  loways. 

w Treaty  of  July  2,  1791.  with  the  Cherokees,  Art,  4*  7 Stat,  39; 
Treaty  of  October  17,  1802,  with  the  Choctaws,  Art,  3f  7 Stat.  73, 

,>D  See  sec.  4E,  infra , Also  sen  Treaty  of  December  29,  1835,  with  the 
Cherufeees,  Art.  10.  7 Stat,  478,  providing  for  removal  In  2 years.  Article 
5 of  the  Treaty  of  January  .19,  1832,  with  a band  of  the  Wyandots,  7 
Stat.  364,  provides  that  the  band  may 

* * * remove  to  Canada,  er  to  the*  river  Huron  in  Michigan, 

where  they  own  n reservation  of  land,  or  to  any  place  they  may 
obtain  a right  or  privilege  from  other  Indian®  to  go, 

n §ee  sec,  4E*  infra ; and  see  Chanter  15,  sec.  B. 

,!3  Article  *3  of  the  Treaty  of  May  24,  1834,  with  the  Chlckasaws,  7 Stat. 
450,  provides  that 

*.*  * the  agent*  of  the  trailed  States,  upon  the  application  of 

the  chief®  of  the  nation,  wilt  resort  to  every  legal  civil  remedy,  (at 
the  expense  of  the  United  State®*)  td  prevent  intrusions  upon  the 
ceded  country ; * * *. 

Article  7 of  the  Treaty  of  March  6,  1861,  with’  the  Sacs  and  others,  12  Stat. 
1171*  provided  that  no  nonmember  of  a tribe,  except  Government  employees 
or  persons  connected  with  Government  services,  sha11  eo  on  the  reservation 
except  with  the  permission  of  the  agent  or  the  Superintendent  of  Indian 
Affairs. 

m Treaty  of  January  21,  1785,  With  the  Wiandota  and  others.  Art,  5, 

7 Stat,  26  ; Treaty  of  July  2,  1791,  with  the  Cherokee  Nation.  Art.  8, 

7 Stat.  39,  Also  see  sec.  40  infra. 

*§  Ses  Chapter  16, 

* of  May  19,  1796,  1 Stat.  469  * also  see  Act  of  March  3,  1790,  sec,  2, 

1 Stat,  743  and  Act  of  March  30,  1802,  sec.  2,  2 Stat.  139.  See  fn,  47, 
Chapter  1. 

»7Art,  7,  7 Stat.  35,  37,  See  also  Treaty  of  duly  2„  1791,  with  the 
Cberokees,  Art.  9,  7 Stat.  39, 

»8 * *See  Chapter  4,  sec.  6. 


Uni  tod  States.**  A few  treaties  provided  for  the  extradition  of 
such  persons  for  punishment  by  the  states,100  or  by  the  “states  or 
territory  of  the  United  Suites  northwest  of  the  Ohio.”  101  A few 
early  treaties  provided  for  the  punishment  of  United  States  citi- 
zens In  the  presence  of  the  Indians.10*  A particularly  broad  pro- 
vision in  regard  to  extradition  was  contained  in  the  Treaty  of 
June  39,  1858.  with  the  Sioux,103  which  requires  the  extradition 
of  violators  of  treaties,  laws,  and  regulations  of  the  United 
States,  or  of  the*  laws  of  the  State  of  Minnesota.  Other  treaties 
provided  that  the  Indians  shall  prevent  fugitive  slaves  from 
taking  shelter  among  them  and  Kim  11  deliver  such  fugitives  to  the 
Indian  agent.10* 

5,  Relations  with  third  poire#'*.— During  the  first  few  decades 
of  the  Republic,  the  political  relations  of  many  of  tlie  Indian 
tribes  were  not  confined  to  the  United  States.  As  late  as  1835  103 
the  “friendly  relations”  existing  between  some  Indian  tribes  and 
the  Republic  of  Mexico,10-  the  Republic  of  Texas, 107  and  among 
the  several  Indian  tribes  were  formally  recognized  by  the  United 
States.11* 

B.  DEPENDENCE  OF  TRIBES  ON  THE  UNITED  STATES 

While  the  national  character  of  Indian  tribes  has  been  fre- 
quently recognized  in  treaties10®  and  statutes,110  numerous  treaty 
provisions  establish  tlieir  status  as  dependent  nations.*11 


®®  Article  9 of  the  Treaty  of  January  21,  17S5,  with  the  Wlandots  and 

others,  7 Stat.  36,  provides ; 

If  any  Indian  or  Indians  shall  commit  n robbery  or  murder  on 
tiny  citizen  of  the  United  States,  the  tribe  to  which  such  offenders 
may  belong  shall  be  bound  to  deliver  them  up  at  the  nearest  post, 
to  be  punished  according  to  the  ordinances  of  the  United  States* 

Also  see  Treaty  of  September  27,  1830,  with  the  Choctaws,  Art.  8*  7 
Stat.  333. 

100  Treaty  of  July  2,  1791,  with  the  Cherokee  Nation,  Art.  11,  7 Stat.  39. 

101  Treats'  of  January  0,  1789,  with  the  Winn  dots  and  others,  Art.  6, 

7 Stat,  28, 

102  Treaty  of  November  28,  1785,  with  the  Chefokees,  Art,  7,  7 Stat,  IS  ; 
Treaty  of  January  3,  1786,  with  the  Choctaw  Nation,  Art,  6,  7 Stat.  SI. 
Article  7 of  the  Treaty  of  May  15,  1846,  with  the  Comancbes  and  other 
tribes,  0 Stat.  844,  provided  that  Indians  guilty  of  Insurrection  ghafi  be 
delivered  up  toi  the  United  States. 

103  Art.  G,  12  Stat.  1637,  Also  gee  Treaty  of  March  12,  1858,  with  the 
Poncas,  Art.  7,  12  Stat,  9D7.  For  an  example  of  a provision  providing 
for  extradition  between  tribes  eee  Treaty  of  August  7,  1856,  with  the 
Creeks  and  Seminoles,  Art,  14,  11  Stat,  699, 

104  Treaty  of  September  IS,  1823,  with  the  Florida^.  Art,  7.  7 Stat.  224. 

105  Treaty  of  August  24,  1830,  with  the  Comanche  and  others,  7 
Stat,  474. 

i&Ibid*,  Art,  9, 

107  Treaty  of  May  26,  1837,  with  the  Kloway  and  others,  7 Stat.  533. 

108  See  fn.  105,  Art,  1.  Indian  tribes  also  made  treaties  with  the 

states  and  with  the  Confederacy.  The  Federal  Government  «cisietiffie3 
supervised  state  dealings  with  Indians,  While  states  entered  into  treaties 
with  Indians  prior  to  the  ratification  of  the  Constitution  (W,  A,  Duerr, 
Course  of  Lectures  on  the  Constitutional  Jurisprudence  of  the  United 
States,  2d  ed,  (1856),  p,  281),  the  Constitution  forbids  a state  from 
entering  “into  nny  treaty,  alliance,  or  federation  * * *,M  (Art,  1, 

sea  S.  See  Coffee  v.  Groover,  123  V,  S.  1,  13-14  (1887).)  Many  states 
like  New  York  entered  Into  numerous  treaties  with  Indian  tribes  subse- 
quent to  the  Constitution  with  the  consent  of  the  United  States.  The 
Supreme  Court  in  Worcester  v.  Georgia,  G Pet.  515,  581,  said;  "Under 
the  constitution  no  state  can  enter  into  any  treaty;  and  it  Is  believed, 
that,  since  its  adoption,  no  state,  under  its  own  authority,  hag  held  a 
treaty  with  the  Indians,'*  Accord.*  Coffee  v.  Groover,  123  U.  3,  1,  13 
(1887).  See  Chapter  8,  sec,  11.  On  the  view  of  the  South  that  each 
state  succeeded  to  the  property  rights  of  Great  Britain  and  could  treat 
with  the  Indians  as  it  pleased,  see  United  States  v,  Swain  County,  N.  O.. 
46  F.  2d  99  <D.  C,  W.  D.  N.  C.  1930),  rev'd  sub  nom.  United  States  v. 
Wright,  et  at.,  53  F,  2d  306  (C.  C.  A.  8,  1931),  cert,  den,  285  U.  B.  539. 

Treaty  of  January  21,  1785,  with  the  Wiandotg  and  others.  Art,  2, 
7 Stat,  16  ; Treaty  of  November  28,  1785,  with  the  Cherokees,  Art,  3, 
7 Stat.  IS*  Treaty  of  January  3,  1786,  with  the  Choctaw  Nation,  Art  2, 
7 Stat.  21. 

1,0  SeO  Chapter  14,  sec.  3, 

111  The  relationship  of  the  United  States  to  the  Indiana  hag  been  likened 
to  suzerainty.  Wilson  and  Tucker,  International  Law  (1935),  p.  Q3, 
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1,  Protection . — For  example,  article  2 of  the  Treaty  of  August 
13,  1803,  witli  the  Kaskaskias ,ia  provides  thait— 

The  United  States  will  take  the  Kasknsklii  tribe  under 
their  ini  mediate  care  and  patronage,  and  will  afford  them 
a protection  as  effectual  against  tile  other  Indian  tribes 
and  against  all  other  persons  whatever  as  is  enjoyed  by 
their  own  citizens.  And  the  said  Kaskaskia  tribe  do 
hereby  engage  to  refrain  from  ixuiking  war  or  giving  any 
insult  or  offence  to  any  other  Indian  tribe  or  to  any  for- 
eign nation,  without  having  first  obtained  the  approbation 
and  consent  of  the  United  States,  (P.  7S.) 

Similar  provisions  are  contained  in  other  treaties.1” 

In  construing  a similar  provision,  the  Supreme  Court  said : 114 

* * * By  this  treaty  [Treaty  of  Hopewell]  the  Ohero- 

kees  were  recognized  as  one  people,  composing  one  tribe  or 
nation,  but  subject,  however,  to  the  jurisdiction  and 
authority  of  the  Government  of  the  United  States,  which 
could  regulate  their  trade  and  manage  all  their  affairs* 
(P*  295* ) 

Treat fes  with  many  of  the  other  tribes  left  no  doubt  nf  the 
protectorate  of  the  United  States  over  them.536 

In  many  respects  this  relationship  is  similar  to  that  established 
in  a great  variety  of  cases  between  great  powers  and  small,  weak 
or  backward  states*  Thus  the  limitations  upon  Indian  law  mak- 
ing and  enforcement  which  appear  in  some  treaties,  may  be 
likened  to  the  limitations  imposed  upon  the  jurisdiction  of  cer- 
tain oriental  states,  such  as  China,  Over  the  nationals  of  western 
countries  residing  within  their  territories.15 * *® 

The  practical  inequality  of  the  parties  must  be  borne  in  mind 
in  reading  Indian  treaties.  It  explains  the  presence  of  many 
clauses  and  the  frequency  with  which  similar  or  identical  pro- 
visions  appear  in  many  Indian  treaties  during  certain  periods.”* 

2.  Exclusive  trade  relations.11*— The  political  dependence  of  the 
Indian  tribes  upon  the  Federal  Government  implied,  and  was  im- 
plied by,  their  economic  dependence*  This  economic  dependence 
found  expression  in  agreements  by  the  tribes  not  to  sell  real  or 
personal  property  or  otherwise  have  commercial  dealings  with 
other  sovereignties  than  the  Federal  Government  or  with  tlielr 


«*  7 Stat*  78, 

Jw  The  Treaty  of  August  7,  1790,  with  the  Creek  Nation,  Art,  2,  7 Stat. 
35,  provides  that : 

The  undersigned  Kings,  Chiefs,  and  Warriors,  for  themselves  nud 
all  parts  of  the  Creek  Nation  Within  the  limits  of  the  United 
States,  do  acknowledge  themselves,  and  the  said  parts  of  the  Creek 
Nation,  to  be  under  the  protection  of  the  United  states  of  America, 
and  of  rm  other  sovereign  whosoever  ; and  they  also  stipulate  that 
the  said  Creek  Nation  will  not  hold  any  treaty  with  an  individual 
State,  or  with  individuals  of  any  State,  (p.  35,) 

The  Treaty  of  November  17,  1807,  with  the  Ottoways  and  others,  Art.  7, 
7 Stat*  105,  provides  that  i 

The  said  nations  of  Indians  acknowledge  themselves  to  he  under 
the  protection  of  the  United  States,  and  no  other  power,  and  will 
prove  by  their  conduct  that  they  are  worthy  of  ho  great  a blessing. 

Compare  the  following  excerpt  from  the  first  section  of  a law  passed 
by  the  Georgia  legislature  on  October- 81,  1787,  quoted  in  2 Op.  A.  G.  110, 
124  (1828)  : 

* * * That  from  mid  immediately  after  the  passing  of  this  act. 

the  Creek  Indians  shall  be  considered  as  out  of  the  protection  of 
this  State  ; and  it  shall  be  lawful  for  the  government  and  people 
of  the  same  to  put  to  death  or  capture  the  said  Indians,  wherever 
they  may  be  found  within  the  limits  of  the  State  * * *.  (Pp. 

124-125.) 

Eastern  Band  of  Cherokee  Indians  v.  United  States,  117  U.  S.  288 

(1886), 

ai  For  example,  Treaty  of  December  30,  1840,  with  the  Utah  Indians, 
Arts,  1 and  4.  9 Stat.  984, 

118  EJ.  D*  Dickinson,  The  Equality  of  States  in  International  Law  (1920), 
p.  224, 

For  example,  Treaty  of  September  20,  1825,  with  the  Qttoe*  and 
Mlssourias,  7 Stat*  277,  and  the  Treaty  of  September  80,  1825,  with  the 
Pawnees,  7 Stat.  279  ; Treaty  of  October  28,  1867,  with  the  Cheyenne- 
Arapahoe  Tribes,  Art  11,  15  Stnt.  593,  and  Treaty  of  April  29,  et.  seg., 
1868,  with  the  Sioux,  Art.  11,  1§  Stat,  635.  Also  see  Chapter  8,  sec.  11. 

118  Of.  Chapter  16. 
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citizens  or  oven  with  citizens  of  the  United  States  uot  authorized 
by  the  Federal  Government  to  engage  In  such  transactions 

In  some  cases,  these  undertakings  were  explicit,  as  in  Article 
10  of  the  Treaty  of  November  10,  1SQ8,5,5>  whereby  the  Os  ages 
disclaimed  all  right  to 

* * * cede,  sell  or  in  any  manner  transfer  their  lands 

to  any  foreign  power,  or  to  citizens  of  the  United  States  or 
inhabitants  of  Louisiana,  unless  duly  authorised  by  the 
President  of  the  United  States  to  make  the  said  purchase 
or  accept  the  said  cession  ou  behalf  of  the  government. 

In  other  cases,  the  exclusiveness  of  economic  relations  with  the 
Federal  Government  was  implicit  in  agreements  that  the  United 
States  “shall  have  the  sole  and  exclusive  right  of  regulating  the 
trade  with  the  Indians.9' 320 

Occasionally  a tribe  was  given  power  to  regulate  trade  and  in- 
tercourse, “so  far  ns  may  be  compatible  with  the  constitution  of 
the  United  States  and  the  laws  made  hi  pursuance  thereof  regu- 
lating trade  and  intercourse  with  the  Indians,”  121  or  was  empow- 
ered to  veto  the  granting  of  A trading  license  to  trade  within  cer- 
tain ureas.12* 

Some  treaties  provided  for  the  appointment  of  an  agent  to 
trade  with  the  Indians,133  and  established  trading  posts 124  or 
designated  places  for  trade.13  Occasionally  Indians  were  pro- 
hibited from  trading  outside  the  limits  of  the  United  States,53* 
or  were  required  to  apprehend  foreigners  or  other  unauthorized 
persons  coming  “into  their  district  of  country,  for  the  purposes 
of  trade  or  other  views,”  and  to  deliver  them  to  federal  officials.”1 


Jli>  7 Stat.  107,  109.  Also  see  Treaty  of  January  9,  1789,  with  the 
Wiandots  nnd  others,  Art.  »,  7 Stnt*  28 ; Treaty  of  September  21.  1832, 
with  Sues  nnd  Foxes,  Art.  8,  7 Stat,  374.  Treaty  of  May  15,  1846,  with 
the  Coni  a aches  aim  others.  Art.  2,  9 Stat*  844. 

Treaty  of  November  28,  1785,  with  the  Cherokee*,  Art.  9,  7 Stat.  18  ; 
Treaty  of  January  10.  1780*  with  the  CUickasaws,  Art.  8,  7 Stat.  24, 

Article  1 of  the  Treaty  of  June  9,  1825,  with  the  Poiiear  Tribe,  7 Stat, 
247,  contains  another  type  of  trade  clause: 

* * * The  said  tribe  algo  admit  the  right  of  the  United  State* 

to  regulate  nil  trade  and  intercourse  with  them. 

Also  see  Treaty  of  January  .%  17S6,  with  the  Choctaw  Nation,  Arts,  8,  9, 
7 Stat*  21. 

Sometimes  this  power  was  granted  for  mutual  comdderation*.  Treaty 
of  July  6.  1825,  with  the  Chnyeime  Tribe,  Art.  4,  7 Stat.  255  ; Treaty 
of  July  30,  1825,  with  the  Belantse-etou  or  Minneteuree  Tribe,  Art,  5,  7 
Stat,  261, 

The  Treaty  of  December  30,  1849,  Arts.  1 and  4,  9 Stat*  884,  provided 
for  the  submission  of  the  Utah  Indians  to  the  power  nnd  authority  of 
the  United  States  and  extended  to  these  Indian*  the  trade  and  inter- 
course laws  already  applicable  to  other  tribes.  Also  see  Treaty  of  Sep- 
tember 9,  1849,  with  the  Navajo*,  Art-  3,  9 Stat*  974.  Some  of  the 
treaties  did  not  contain  such  sweeping  provisions,  but  merely  provided 
that  “the  United  States  agree  to  admit  and  licence  traders  to  hold  inter- 
course with  said  tribe  [the  signatory  tribe],  under  mild  and  equitable 
regulations*’*  Treaty  of  June  9,  1825,  with  the  Fonear  Tribe,  Art,  4,  7 
Stat.  247.  For  similar  provisions  see  Treaty  of  June  22,  1825,  with  the 
Teton,  Yaneton,  and  Yanctonie*  bands  of  Sioux,  Art,  4,  7 Stat,  250  ; and 
Treaty  of  July  5?  1825,  with  the  Sioune  and  Ogallala  Tribes  of  Sioux,  Art, 

4,  7 Stat.  252. 

m Treaty  of  August  7,  1856,  with  tile  Creeks  and  Seminole* , Art.  15,  II 

Stat*  609*  But  of,  1 Op*  A*  G*  045  (1S24). 

*2 * 4 * *^  Treaty  of  July  19*  1866,  with  the  Cherokee*,  Art,  8,  14  Stat*  799* 

123  E.  g.t  Treaty  of  September  17,  1778,  with  the  Delaware*,  Art,  5, 

7 Stat.  13. 

js*  Treaty  of  January  9,  1789,  with  the  Wiandots  and  others,  Arts*  10, 

11,  and  12,  7 Stat.  28 ; Treaty  of  June  29,  1796,  with  the  Creeks,  Art,  3, 
7 Stat.  56-  See  Chapter  16. 

ias  Treaty  of  July  5,  1825,  with  the  Sloune  and  Ogallala  Tribes,  Art.  8, 
7 Stat*  .252  ; Treaty  of  July  6,  1825,  with  the  Chayenne  Tribe,  Art-  4, 
7 stat.  255 ; Treaty  of  January  9,  1789,  with  the  Wiandots  and  others, 
Art*  7,  7 Stat.  28  ; Treaty  of  August  3,  1795,  with  the  Wiandots  and 
others.  Art.  8,  7 Stat-  49* 

w Treaty  of  December  26,  1854,  with  the  Niequallys  and  others,  Art  12, 
10  Stat.  1132. 

Treaty  Of  September  26,  1825,  with  the  Qttoe  and  Missouri  Tribe, 
Art.  4,  7 Stat*  277  ; Treaty  of  September  30,  1825,  with  the  Pawnees, 
Art.  4,  7 Stat.  279. 
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3.  Rirpratcn la tion  in  Congress. — Further  light  on  the  relations 
between  the  tribes  ami  the  Federal  Government  mny  be  found  in 
treaties  which  provided  for  the  sending  «>f  Indian  delegntes  to 
On  ogress.1 2H  This  practice  was  explained  in  the  report  of  the 
I louse  Committee  on  Indian  Affairs  on  the  Trade  and  Intercourse 
Act  of  1S34.3B* 

The  proposition  for  allowing  Iiirthms  n delegate  is  not 
now  for  the  llr st  time  brought  forward. 

It  was  fli'st  suggested  in  1778,  and  in  the  first  treaty 
ever  formed  by  the  United  States  with  any  Indian  tribe. 
The  treaty  with  the  Delawares*  of  the  17th  September,  1718, 
contains  the  following  article:  ‘"And  it  id  further  agreed 
on,  by  the  contracting  parties,  (should  it,  for  the  future,  bo 
found  conducive  for  the  Interests  Of  both  parties.)  to 
invite  any  other  tribes  who  have  been  friends  to  the  inter- 
ests of  the  United  States,  to  join  the  present  confederation, 
and  to  form  a State,  whereof  the  Delaware  nation  shall  he 
the  head,  and  have  a representative  In  Congress:  Provided. 
Nothing  contained  in  this  article  is  to  be  considered  as 
conclusive  until  it  meets  with  the  approbation  of  Congress.” 

In  the  treaty  of  Hopewell,  of  178p,  is  the  following 
article:  “Article  12,  That  the  Indians  may  have  full  con- 
fidence in  the  justice  of  the  United  States,  respecting  their 
interests,  they  shall  have  the  right  to  send  a deputy  of 
their  choice,  whenever  they  think  fit,  to  Congress.” 

In  the  treaty  with  the  Choctaws,  of  September,  1830,  they 
requested  the  privilege  of  having  a delegate  in  the  House 
of  Representatives;  and  the  treaty  states  that  “the  com- 
missioners do  not  feel  that  they  can,  under  a treaty  stipu- 
lation, accede  to  the  request,  but  at  their  desire  present  it 
In  t he  treaty,  that  Congress  may  consider  of  and  decide 
the  application.” 

The  proposition  is  now  presented  to  Congress,  with  the 
decided  opinion  of  the  committee  that  it  ought  to  receive 
a favorable  consideration,  (Pp.  21-22.) 

Tills  recommendation  was  never  effectuated. 

4.  Congressional  power. — - The  extent  to  which  Indian  treaties 
conferred  or  confirmed  congressional  power  to  legislate  over 
Indian  affairs  is  the  subject  of  a separate  inquiry  #ino  For  the 
present  it  is  sufficient  to  note  that  federal  statutes  have  been 
extended  over  Indian  country  by  the  mere  force  of  a treaty,1”  and 
that  treaties  sometimes  provided  for  the  creation  of  United  States 
courts  in  the  Indian  country.133 * *  Thus,  for  example.  Article  2 of 
the  Treaty  of  October  4,  lS42,lSS *  with  the  Chippewa  Indians  pro- 
vides In  part : 

The  Indians  stipulate  * * * that  the  laws  of  the 

United  States  shall  he  continued  In  force,  in  respect  to 
their  trade  and  intercourse  with  the  whites,  until  other- 
wise ordered  by  Congress, 

Article  7 of  the  Treaty  of  October  2,  1863, 181  with  the  Chippewa 
Indians  reads i 

* * * The  laws  of  the  United  States  now  in  force,  or 

that  may  hereafter  be  enacted,  prohibiting  the  introduc- 
tion and  sale  of  spirituous  liquors  in  the  Indian  country, 
shall  be  in  full  force  and  effect  throughout  the  country 
hereby  ceded,  until  otherwise  directed  by  congress  or  the 
President  of  the  United  States. 

The  Treaty  of  February  27, 1855, 135  with  the  Winnebago  Indians 
provided : 

The  laws  which  have  been  or  may  be  enacted  by  Con- 
gress, regulating  trade  and  intercourse  with  the  Indian, 
tribes,  shall  continue  and  be  in  force  within  the  country 
herein  provided  to  be  selected  as  the  future  permanent 
home  of  the  Winnebago  Indians,  and  those  portions  of 


123  See  see.  4B,  infra. 

129  H,  Kept.  No.  474,  Comm,  on  Ind.  Aff.,  23  Cong.,  1st  seas.,  May  20. 
1834. 

190  See  Chapter  5,  see.  2. 

^Ezi  parte  Crow  Don V 109  XL  S.  566,  567  (1883). 

“=  Treaty  of  July  19,  1866,  with  the  Cherokee^  Art.  7,  14  Stat.  799. 

® 7 Stat.  591. 

,s*  13  Stat.  667,  See  Chapter  17,  see.  if  fn.  14. 

Art.  8,  10  Stat.  1172. 


said  laws  which  prohibit  the  introduction,  manufacture, 
use  of,  and  traffic  in,  ardent  spirits,  in  the  Indiau  country, 
shall  continue  and  be  in  force  within  the  country  herein 
ceded  to  the  United  States,  until  otherwise  provided  by 
Congress. 

fi,  Attwiiii*h‘ttnne  power, — The  President  was  frequently 
granted  considerable  power  by  treaties.  Ho  was  authorized  to 
establish  trading  posts;1*1  military  posts  or  garrisons  on  Indian 
hinds;1”7  to  designate  places  for  trade;”-  to  appoint  agents;1® 
to  arbitrate  claims  of  whites  against  Indians  and  Indians  against 
whites;  uo  to  arbitrate  territorial 141  and  other  difficulties  between 
tribes;413  to  prescribe  the  time  of  the  removal  and  settlement  of 
Indians;143  to  determine  whether  grants  of  land  to  certain  In- 
dians shall  be  conveyed ; 114  to  dispose  of  certain  reserved  lands 
as  he  sees  fit ; 14C  to  give  reservations  to  the  headmen  of  a fribe,,4,! 
or  cattle,147  or  agricultural  aid;118  to  extend  to  nn  Indian  tribe 
“from  time  to  tune,  such  benefits  and  acts  of  kindness  as  may  be 
convenient,  and  seem  just  and  proper”  to  him  ; 14L1  to  decrease  the 
amount  of  annuities  in  proportion  to  any  annual  decrease  of  the 
Poncas,  and  stop  the  payment  of  annuities  in  the  event  that 
satisfactory  efforts  to  advance  and  improve  their  condition  were 
not  made; 1!W  to  approve  attorneys  chosen  by  the  chiefs  and  head’ 
men ; 461  to  invest  tribal  money  in  stocks  to  make  payments  to 
the  relations  and  friends  of  Indians  ; 155  and  to  receive  complaints 
of  injuries  done  by  individuals  to  the  Indians  and  use  such  pru- 
dent means  “as  shall  be  necessary  to  preserve  the  said  peace  ami 
friendship”  with  an  Indian  tribe.134 

Article  7 of  the  Treaty  of  September  30,  ISOO,155  with  the 
Delawares  and  others  provided  in  part: 

* * * when  any  theft  or  other  depredation  shall  be 

committed  by  any  individual  or  individuals  of  one  of  the 
tribes  above  mentioned,  upon  the  property  of  any  indb 
vidual  or  individuals  of  another  tribe,  the  chiefs  of  the 
party  injured  shall  make  application  to  the  agent  of  the 


Treaty  of  June  29,  1796,  with  the  Creek  Nation,  Art.  3(a),  7 
Stat.  56. 

137  Treaty  of  June  16,  1802,  with  the  Creek  Nation,  Art.  3,  7 Stat.  68. 
Other  federal  officials  like  the  Secretary  of  the  Interior  and  the  Commis- 
sioner of  Indian  Affairs  were  also  granted  power  by  treaty. 

Treaty  of  July  5,  1825,  with  the  Sioune  and  Ogallala  Tribes,  Art,  4, 
7 Stat.  252 ; Treaty  of  July  0,  1825,  with  the  Chayemie  Tribe,  Art.  3, 
7 Stat  255. 

™ Treaty  of  October  20,  1832,  with  the  Chickasaw  Nation,  Art.  9,  7 
Stat.  381, 

340  Treaty  of  January  8,  1821,  with  the  Creek  Nation,  7 Stat.  217. 

Treaty  of  August  11,  1827,  with  the  Chippewa  and  others,  Art.  2, 
7 Stat,  303. 

142  Treaty  of  September  21,  1833,  with  the  Otoes  and  Miseourias,  Art,  8 , 
7 Stat,  429. 

m Treaty  of  February  8,  183lr  with  the  Meiiomohies,  Art.  1,  7 
Stat.  342. 

Treaty  of  September  17,  1818,  with  the  Wyandotg  and  others,  Art,  3, 
7 Stat.  178 ; Treaty  of  October  2,  1818,  with  the  Fotawatamle  Nation, 
Art.  4,  7 Stat,  185. 

Treaty  of  June  2,  1825,  with  the  Qgngcs,  Art.  10,  7 Stat,  240. 

1J«  Treaty  of  October  1,  1863,  with  the  Western  Band  of  Shoshonees, 
Art.  6.  18  Stat.  689. 

wilid,.  Art.  7. 

Treaty  of  September  24,  1819,  with  the  Chippewa  Nation,  Art.  6, 

7 Stat.  203. 

wp  Treaty  of  June  6,  1825,  with  the  Chnyenne  Tribe,  Art,  2,  7 Stat.  255. 

Treaty  of  March  12,  185S,  with  the  Foneaa,  Art,  2,  12  Stat,  997  ; 
also  see  Treaty  of  February  IS,  1861,  with  the  Arapahoe  and  Cheyenne 
Indians,  Art.  4,  12  Stat.  1163. 

m Treaty  of  November  5,  1857,  with  the  Tonnwandn  Band  of  Senecas, 
Art.  5,  12  Stat,  90i. 

152  Ibid.,  Art , 6.  Also  see  Treaty  of  October  1,  1859,  with  the  Sues  and 
Foxes  of  the  Mississippi,  Art,  11,  15  Stat.  467,  giving  the  Secretary  power 
over  tribal  money. 

as3  Treaty  of  November  1,  1837,  with  the  Winnebago  Nation,  Art.  4, 
7 Stat.  544,  interpreted  in  3 Op.  A.  G.  471  (1839), 

w Treaty  of  August  3,  1795,  with  the  Wyandots  and  others.  Art,  9, 
7 Stat.  49. 

**  7 Stat.  113. 
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United  States,  who  is  charged  with  the  delivery  of  the 
annuities  of  tlie  tribe  to  which  toe  offending  party  belongs, 
whose  duty  it  shall  be  to  hear  the  proofs  and  allegations 
cm  either  side,  and  determine  between  them;  and  the 
amount  of  his  award  shall  be  immediately  deducted  from 
the  annuity  of  the  tribe  to  which  the  offending  party 
belongs,  and  given  to  the  person  injured,  or  to  the  chief  of 
his  village  for  hie  use. 

Treaties  provided  for  the  withholding,  for  a year  or  for  such 
time  as  an  administrator  should  determine,  of  annuities  of  an 
Indian  drinking  intoxicating  liquors  or  providing  others  with 
liquor  in  violation  of  treaty  provisions."0  Administrative  deter- 
minations were  also  authorized  for  reducing  annuities  in  eases 
of  depredations  "f  and  horse  stealing."* 

6,  Termination,  of  treaty-making,—' The  last  stage  of  depend- 
ence is  reached  when  a treaty-making  power  abandons  the  right 
to  make  further  treaties.  Such  a provision  is  found  in  the 
Treaty  of  February  18,  1861 with  the  Arapahoe  and  Cheyenne 
Indians ; 

* * * And,  in  order  to  render  unnecessary  any  further 

treaty  engagemonts  or  arrangements  hereafter  with  the 
United  States,  it  is  hereby  agreed  and  stipulated  that  the 
President,  with  the  assent  of  Congress,  shall  have  full 
power  to  modify  or  change  any  of  the  provisions  of  former 
treaties  with  the  Arapahoes  and  Cheyennes  of  the  upper 
Arkansas,  in  such  manner  and  to  whatever  extent  be  may 
judge  to  be  necessary  and  expedient  tar  their  best 
interests, 

A similar  result  is  achieved  by  treaties  in  which  a tribe  makes 
provision  for  the  termination  of  its  tribal  existence.1® 


CL  COMMERCIAL  RELATIONS 


i«  Treaty  of  March  12 , 1808,  with  the  Poncas,  12  Stat,  997 ; Treaty 
of  June  19,  1S5S,  with  the  Sioux,  Art,  7,  12  Shat,  1037,  The  use  of 
congressional  power  in  conjunction  with  the  treaty-making  power  to 
impose  prohibitions  against  the  liquor  traffic  by  treaties  with  the  Indians 
iu  discussed  in  Chapter  17,  sec.  2.  Treaty  provisions  regarding  the  mr 
forcemeat  of  liquor  prohibition  laws  were  common. 

Article  12  of  the  Treaty  of  October  18,  1820,  with  tlie  Choctaw  Nation, 

7 Stat.  210,  provided ; 

In  order  ta  promote  industry  and  sobriety  amongst  all  classes 
of  the  Red  people,  in  this  nation,  but  particularly  the  poor,  it  is 
further  provided  by  tflur  parties,  that  the  »gent  appointed  to 
reside  here  shall  be,  and  he  is  hereby,  vested  with  tuli  power  to 
seize  anfl  conSca  £ alY the  whiskey  which  may  he  introduced  into 
snid  nation  except  that  used  at  public  stands,  or  brought  in  by 
ff  permit ’ of  The  agent,  or  the*  principal  Chiefs  of  the  three 
Districts. 

The  Indians  were  sometimes  required  to  aid  in  the  enforcement  of 
these  laws  Thus  provisions  were  sometimes  made  whereby  the  Indians 
promised  to  tell  tbo  agent  of  violations  of  Hauer  prohibitions  (Treaty 
of  May  15,  1848,  with  the  Comanche  and  other  tribes.  Art,  12,  9 fetat, 

84In  gome  of  the  treaties  the  Indians  promised  ‘To  use  their  best  efforts 
to  prevent  the  Introduction  and  use  of  ardent  spirits  In  their  country,  ’ 
(Treaty  of  May  18,  1864,  with  the  Sacs  and  Foxes,  Art  10,  10  Stat. 
1074  ) The  Treaty  of  February  11,  1856,  with  the  Menomonee  Tribe,  Art, 
3(2)  11  S3  tat.  679,  provided  “That  the  Mcnomonees  will  suppress  the 

use  of  a.  lent  spirits  among  their  people,  and  resist,  by  all  prudent 
meins  its  introduction!  In  their  settlements.” 

Tbo  Treaty  of  February  22,  1855,  with  the  Chlppewas,  Art.  9,  10  mat. 

1105  provides; 

* * * that  they  will  abstain  from  the  use  of  intoxicating 

drinks  and  other  vfees  to  which  they  have  been  addicted. 

im  Treaty  of  September  30,  1809,  with  the  Delawares  and  others,  Art. 

T*  Treaty  of  June  20,  1704,  with  the  Cherokee  Nation,  Art.  4,  T Slat-  43. 
Article  7 of  the  Treaty  of  January  22,  1855,  with  the  Willamette  Indians, 
10  Stat.  1143,  provided  that : 

* * * any  one  of  them  who  shall  drink  liquor,  or  procure (it 

for  other  Indians  to  drink,  may  have  his  or  her  proportion  of  the 
annuities  withheld  from  him  or  her  for  such  time  as  the  I resident 
may  determine. 

Also  see  Treaty  of  December  28.  1854.  with  the  Nlsquallys,  Art.  9.  10 
Stat.  1182. 

issArt.  7,  12  Slut,  1183. 

See  Chapter  14,  seCg,  1-2. 


Commercial  dealings  generally  formed  the  substance  of  those 
treaties  which  were  not  specifically  treaties  of  peace. 

1,  Cessions  of  land* — That  which  the  Indians  had  which  the 
United  States  most  desired  was,  until  very  recently,  land.  The 
process  of  treaty -making  was  the  first  method  of  acquiring  lands 
for,  as  well  as  from,  the  Indians.101  The  United  States  and  the 
Indians  sometimes  exchanged  land,1*-  and  land  was  sometimes 
ceded  to  the  states.1® 

The  right  to  pass  through  the  Indian  territory  in  certain  places 
was  sometimes  reserved  by  the  United  States,1"  as  were  rights  to 
build  roads  and  establish  inns  and  ferrys,105  or  to  permit  telegraph 
lines  or  railroads im  or  a named  railroad  to  have  a right-of-way 
(provided  just  compensation  is  paid),1®  and  options  to  purchase 
rights-of=way.lCa 

Considerable  power  was  often  given  to  the  Federal  Governmenjt 
by  provisions  relating  to  land.  The  Treaty  of  August  5,  1826, 
granted  to  the  United  States  the  right  to  search  for  minerals. 
Many  treaties  empowered  the  United  States  to  allot  land  to 
Indians, 1?e  which,  in  a few  cases  was  made  ‘‘exempt  from  taxa- 

i6i  gee  Chapter  15,  sec,  5 ; Westwood,  Legal  Aspects  of  Land  Acquisition, 
p,  2,  Indians  and  the  Land,  Contributions  by  the  Delegation  Of  the  United 
States,  First  In  ter- American  Conference  on  Indian  Life,  Fatzcuaro, 
Mexico,  published  by  Office  of  Indian  Affairs,  April  1940, 

For  ah  example  of  cession  by  the  United  States  to  Indians  see  Treaty 
of  September  15,  1832,  with  the  Winnebagoes,  Art,  2,  7 Stat,  370,  For 
an  example  of  a reservation  for  a tribe  of  land  from  a cession  see  Treaty 
of  September  21,  1832,  with  the  Sacs  and  Fox,  Art,  2,  7 Stat.  B74.  Land 
was  reserved  to  the  Indians,  including  the  right  to  lease  suit  lands.  The 
salt  wns  not  to  be  sold  at  n higher  price  than  $7  per  bushel  of  50  pounds 
weight ; otherwise  the  loose  would  be  forfeited.  Treaty  of  October  19, 
L818,  with  the  Chlckasnws,  Art,  4,  7 Stat,  192.  It  is  well  settled  that 
good  title  to  lands  of  an  Indian  tribe  nifty  be  granted  to  Indians  by  a 
treaty  between  the  United  States  and  the  tribe,  without  an  act  of  Con- 
grogs  or  any  patent  from  the  executive  authority  of  the  United  States, 
Tribal  land  can  be  disposed  of  by  treaty.  0 Op,  A.  G.  24  (1857). 

Examples  of  treaty  provisions  on  land  cessions  by  the  Indians  to  the 
United  States  will  be  found  in  the  Treaty  of  August  27,  1804,  with  the 
Piankeshaws,  Art.  1,  7 Stat,  83;  Treaty  of  September  30,  1809,  with  the 
Delawares  and  others.  Art.  1.  7 Stat.  113;  Treaty  of  July  8,  1817,  with 
the  Cherokceg,  Art.  10,  7 Stat,  156, 

HE  Treaty  of  June  30,  1802,  With  the  Senecas,  T Stat.  70 ; Treaty  of 
Tuly  8,  1817,  with  the  Cherokees,  Arts,  1 and  2,  7 Stat.  156  ; Treaty  of 
February  12,  1825,  with  the  Creek  Nation,  Art  2,  7 Stat.  237, 

in*  Treaty  0f  May  31,  1796,  with  the  Seven  Nations  of  Cqnftda,  7 

St  w'rrrmXy  of  August  3,  1795,  with  the  Wyandots  and  others,  Art.  3,  7 

Stat  49  On  provisions  regarding  free  navigation  for  all  through  no*  ■ 
gable  streams,  see  Treaty  of  July  8,  1817,  with  the  Cherokee,  Art.  9, 

7 i^Trcn^v  of  September  29,  1817,  with  the  Wyandots  and  others,  Art, 
14  7 Stat  160  Also  see  Treaty  Of  November  11,  1794,  with  the  Six 
Nations  Art.  5.  7 Stat.  44;  Treaty  of  August  16.  1826,  with  the  Kansas, 
■Vrts  1 2 and  8 7 Stat.  270.  Art,  5 provided  for  compensation  for  this 
privilege. ' Treaty  of  August  7,  1856,  with  the  Creeks  and  Seminoles.  Art. 

11),  11  Stat.  690.  . . „ -go 

i«  Treaty  of  July  4,  1866,  with  the  Delawares,  Art.  13,  14  Stat,  793. 

Also  see  Treaty  of  June  22,  1855,  With  the  Choctaws  and  Cliicknsaws, 

AI^0t  Treaty  ^of  January  22,  1855,  with  the  Willamettes,  Art.  8,  10  Stat. 

Treaty  of  November  15,  1861,  with  the  Fottawatomics,  Art,  5,  12 
Stat,  1191-  Also  see  Treaty  of  May  30,  1860,  with  the  Delawares,  Art, 
3,  12  Stat.  1129. 

With  the  Chlppewas,  Art.  3,  7 Stat.  280. 

Treaty  of  July  8,  1817,  with  the^  Cherokegg,  Art,  8,  7 Stat,  156  f 
Treaty  of  February  27.  1855,  with  the  WInnebagos  Art,  4 10  Stat  1172  ; 
Treaty  of  January  31,  1855,  with  the  Wyandots,  Arts.  3 and  4,  10  Stat. 
UsTconatrued  in  M V.‘ BUtriok,  12  Fed.  Cas  No.  6,458  (C.  C Karr 
1875).  Sometimes  n differentiation  was  made  between  full-bloods  and 
half-bloods.  Treaty  of  June  8,  1825.  with  the  Kansas  Nation,  Art  9, 
7 Stat  244  Treaty  stipulations  apply  to  half-bloods  as  well  as  full- 
Lods!' unless  otherwise  specially  provided.  20  Op.  A.  G.  742  (1894). 
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tloii.  levy,  suits  or  forfeiture*,  until  otherwise  provided  by  Con- 
Kress,"  171  There  were  also  many  olher  types  of  restriellve  clauses 
Rich  si-s  Hit?  priiniisu  Unit  land  ,4slmll  L»o  exempt  from  levy,  sule,  or 
forfeiture,  until  otherwise*  provided  by  State  legislation,  with  the 
riHsoiit.  of  Congress,”  5T?  or  the  granting  to  the  chiefs  for  the  use  of 
n manlier  of  tribes  tracts  of  hind  which  “shall  not  he  liable  to 
nixes  of  any  kind  so  lung  ns  such  laud  continues  the  property  of 
(he  said  India  1 is,”  173 

The  extent  to  which  Indian  treaties  revolved  about  land  ces- 
sion will  form  a principal  thread  of  inquiry  in  section  4 of  this 
elm  pter. 

2.  Re**  rrv<1  rhtftts  hi  f'cdrd  lands, — ISy  way  of  softening  the 
shock  of  land  cession,  tlio  Indian  tribes  were  often  guaranteed 
special  rights  in  ceded  lands,  such  as  the  exclusive  right  of  taking 
fK-h  in  si  reams  bordering  on  the  reservation,474  or  “the  right  of 
bunting  on  the  ceded  territory,  with  the  other  usual  privileges  of 
occupancy,  until  required  to  remove  by  the  President  of  the 
United  States,”  1 73  or  to  hunt  on  lands  ceded  to  the  United  States 
or  “perpetual  right  of  fishing”  at  a falls 57,1  “without  hindrance  or 
molestation,  so  long  tis  they  demean  themselves  peaceably,  and 
offer  no  injury  to  the  people  of  the  United  States.”177  or  to  hunt 
and  make  sugar  on  ceded  lnnd-1M 

The  nature  of  those  rights  forms  a part  of  a later  discussion  of 
t ribn  1 property,17* 

3.  PaffwcHi#  and  nervier#  to  tribe#. — In  payment  for  lands 
coded,  and  occasionally  by  way  of  compensation  for  other  benefits 
or  indemnification  for  injuries  done  to  Indians,  tlui  Federal  Gov- 
ernment assumed  extensive  financial  obligations  to  the  Indian 
tribes.  Those  obligations  might  be  discharged  €>i tlior  by  lump 
sum  or  annuity  payments  of  money  or  by  payment  in  services 
and  commodities.  This  is  the  source  not  only  of  the  intricate 
legal  problems  in  which  tribal  funds,”*  per  capita  payments, ,M 
and  individual  Indian  moneys182  are  involved,  but  also  of  the 
federal  services  which  today  constitute  the  chief  function  of  the 
Indian  Service.1  w 


171  Treaty  of  October  fi,  1850,  with  the  Kansan  1ml  in  us.  Art.  3,  12  Star. 
Ill  3.  See  Chapter  3_3,  sec.  3A, 

1755  Treaty  of  January  81,  1855,  with  the  Wyandot s,  Art.  4.  10  Stat, 

nno. 

773  Treaty  of  September  20,  3817,  with  the  Wynn  dots  rind  others,  Art. 
in,  7 Stat,  360, 

374  Treaty  of  Juno  13,  1855,  with  Nes  Perec,  Art.  3,  32  Slat,  057. 

itb  Treaty  of  October  4,  3842,  with  the  Oh  Ip  pawns,  Art.  2.  7 Stnt,  503. 

rrq  Treaty  of  June  16,  1820,  with  Chippcwny  Tribe,  Art.  3,  7 Suit,  206. 
Also  see  Treaty  of  June  9*  1855.  with  the  Wnl  In-Wall  ns,  Caynses,  and 
Umatilla  Tribes,  32  Stat.  045,  discussed  in  Memo.  Sol,  I,  P.,  June  1R, 
1037,  Also  see  Chapter  15,  sec,  23. 

177  Treaty  of  August  3,  1795,  with  the  Wyandot**  mid  others.  Art.  7,  7 

Stnt,  49,  ; also  Bee  Art  5.  ' 

178  Treaty  of  September  29^  1817,  with  the  Wyandot??  and  others,  Art. 
11.  7 Stat.  3G0j  Treaty  of  September  24,  1819,  with  Chippewa  Nation, 
Art,  5,  7 Stat.  203, 

17®  See  Chapter  15,  sec,  21.  See  also  Chapter  14,  see.  7. 

l8rt  Soe  Chapter  10,  gees.  22,  23,  24  ; Chapter  9#  sec.  G. 

lSl  Ibid.  And  see  Chapter  30,  sees,  4,  5. 

7B-  Ibid. 

383  See  Chapter  12,  The  unpublished  Treaty  of  April  23,  1792,  with  the 
Five  Nations  (Archives  No.  19)  provided: 

THE  UNITED  STATES,  in  order  to  promote  the  happiness  of 
the  live  nations  of  Indians,  will  cause  to  be  expended  annually  the 
amount  of  one  thousand  five  hundred  dollars,  in  purchasing  for 
them  clothing,  domestic  animals  and  implements  of  husbandry, 
and  for  encouraging  useful  artificers  to  reside  in  their  villages. 

The  Treaty  of  September  27,  1830,  with  the  Choctaw  Nation,  7 Stnt.  333, 
provided  : 

* * * , The  U.  S.  agree  also  to  erect  a Council  House  for  the 

Nation  at  some  convenient  central  point,  after  their  people  shall 
he  settled ; and  a House  for  each  Chief,  also  a Church  for  each  of 
the  three  Districts,  to  be  used  also  as  school  houses,  until  the 
Nation  may  conclude  to  build  others:  and  for  these  purport  g ten 
thousand  dollars  shall  ho  appropriated  ; also  flftv  thousand  dollars 
(viz)  twenty- five  hundred  dollars  annually  shall  he  given  for  the 
support  of  three  teachers  of  schools  for  twenty  years.  Likewise 
there  shall  he  furnished  to  the  Nation  three  Blacksmiths  one  for 
each  district  for  sixteen  years,  and  it  qualified  Mill  Wright  for  five 


o 


Frequently  services  of  various  kinds  were  provided  for  in 
treaties.  Among  the  articles  commonly  specified  in  treaties  were 
those  which  represented  the  differences  between  the  white  and 
the  Indian  civilizations — cattle,  liogs,  iron,  steel,  wagons,  plows, 
and  other  fanning  fools.154  The  purpose  of  civilizing  Ihe  Indians 
is  apparent  in  the  choice  of  goods  find  services  which  the  tribe  will 
receive.1*’’  Snell  services  included  the  providing  of  “one  grist-mill 
ami  one  saw-mill  * * * one  blacksmith  and  one  gunsmith 

* * * and  * * * such  implements  of  agriculture  as 

the  proper  agent  may  think  necessary”  and  “one  hundred  and 
sixty  bushels  of  sfiltfS  annually  ;isn  farming  utensils,  cattle,  black* 


years;  Also  then?  shall  he  furnished  the  following  articles,  fweni y- 
ouc  hundred  blankets,  to  each  warrior  ivho  emigrates  a rille, 
moulds,  wipers  and  ammunition,  One  thousand  axes,  ploughs, 
hues,  wheels  and  cards  each ; and  four  hundred  looms.  There 
shall  also  be  furnished,  one  ton  of  iron  nml  two  hundred  weight  of 
steel  annually  to  each  District  for  sixteen  years,  (Art,  20.) 

Article  4 of  the  Treaty  of  February  8,  1831,  with  tlio  Menomonee  Nation, 
7 Stat,  342,  provides : 

* * * The  above  reservation  living  made  to  t In?  Menomonee 

Indians  for  the  purpose  of  weaning  them  from  their  wandering 
habits,  by  attaching  them  to  comfortable  homes,  the  President 
of  the  United  States,  ns  a murk  of  alfcctlon  for  h|s  children  of 
the  Menomonee  tribe,  will  cause  to  he  employed  five  farmers  of 
established  character  for  capacity,  industry,  and  moral  habits, 
for  ten  successive  years,  whose  duty  it  shall  ho  to  assist  the 
Menomonee  Indians  in  the  cultivation  of  their  farms,  and  to 
instruct  their  child! cn  in  the  business  and  occupation  of  farming. 
Also,  five  females  shall  be  employed,  of  like  good  character,  for 
the  purpose  of  teaching  young  Menomonee  women.  In  the  business 
of  useful  housewifery,  during  a period  of  ten  years, — The  animal 
compensation  allowed  to  the  farmers  shall  not  exceed  five  hundred 
dollars,  and  that  of  the  females  tln-ee  hundred  dollars.  And 
the  United  States  wlH  cause  to  be  erected,  houses  suited  to 
their  condition,  on  said  lauds,  as  soon  as  the  Indians  agree  to 
occupy  them,  for  which  ten  thousand  dollars  shall  he  appropri- 
ated * also,  bouses  for  Ibu  farmers,  for  which  three  thousand 
dollar.*  shall  ho  appropriated;  to  be.  expended  under  the  direc- 
tion of  the  Secretary  of  War.  Whenever  the  Menomouecs  thug 
settle  their  lands,  they  shall  be  supplied  with  useful  house- 
hold articles,  horses,  cows,  hogs,  and  sheep,  farming  utensils, 
and  other  articles  of  husbandry  necessary  to  their  comfort,  to 
the  value  of  six  thousand  dollars ; and  they  desire  that  some 
suitable  device  may  Ik5  stamped  upon  such  articles,  to  preserve 
them  from  sale  or  barter,  to  evil  disposed  white  persons  ; none 
of  which,  nor  any  other  articles  with  which  the  United  States 
nmy  at  any  time  furnish  them,  shall  be  liable  to  sale,  or  be 
disposed  of  or  bargained,  without  permission  of  the  agent. 
The  whole  to  be  under  the  immediate  care  of  the  farmers  em- 
ployed to  remain  among  said  Indians,  but  subject  to  the  gen- 
eral contronl  Of  the  United  States’  Indian  Agent  at  Green  Bay 
acting  under  the  Secretary  of  War.  The  United  States  will 
ore  ft  n grist  and  saw  mill  on  Fox  river,  for  the  benefit  of  the 
Menomonee  Indians,  and  employ  a.  good  milter,  subject  to  the 
direction  of  the  agent,  whose  business  it  shall  be  to  grind  the 
grain,  required  for  the  use  of  the  Menomonee  Indians,  and  saw 
the  lumber  necessary  for  building  on  their  lands,  as  also  to  in- 
struct such  young  men  of  the  Menomonee  nation,  ns  desire  to, 
and  conveniently  can  be  Instructed  In  the  trade  of  a miller. 
The  expenses  or  erecting  such  mills,  and  n house  for  the  miller 
to  reside  in.  shall  not  exceed  six  thousand  dullntR,  nnd  the  annual 
compensation  of  the  miller  shrill  he  six  hundred  dollars,  to  cqn- 
t?*iue  for  tea  years.  Ami  if  the  mills  so  erected  by  the  United 
States,  can  saw  more  lumber  or  grind  more  grain,  than  is  required 
for  the  proper  use  of  said  Menomonee  Indians,  the  proceeds  of 
such  milling  shall  be  applied  to  the  payment  of  other  expenses 
occurring  in  the  Green  bay  agency,  under  the  direction  of  the 
Secretary  of  War. 

Article  3 3 of  the  Treaty  of  April  29,  et  seg.j  1888,  with  the  Sioux  Nation, 
15  Stat,  835,  provides  that  l 

The  United  States  hereby  agrees  to  furnish  annually  to  the 
Indians  the  physician,  teachers,  carpenter,  miller,  engineer, 
farmer,  and  blacksmiths,  ns  herein  contemplated,  and  that  such 
appropriations  shall  be  made  from  time  to  time,  nn  the  estimates 
of  the  Secretary  of  the  Interior,  as  will  be  snflk'lont  to  employ 
such  persons.  (P.  640.) 

See  also  Chapter  15,  gee.  23A.  fn.  608. 

?S4  Art.  4 of  Treaty  of  October  23.  3826,  7 Stat.  300,  301  (Miami), 
See  also  Act  of  May  3,  1888,  Art.  3,  25  Stat.  113,  134  (concerning  use  of 
sums  due  to  Indiana  of  the  Black  feet.  Fort  Peck,  nml  Fort  Belknap  Reser- 
vations). Of.  Act  of  April  30,  3888,  sec.  17.  25  Stnt,  94,  100  (Sioux), 
The  Southern  Utes  were  entitled  to  receive  annuities  In  the  form  of 
sheep.  Act  of  February  20,  3805,  sec,  5,  2S  Stat,  677,  678. 

ms  Qf  Treaty  of  Septeiuber  24,  1857,  with  the  Pawnee,  Art.  4,  11 
Stnt.  729, 

ns  Treaty  of  October  6,  1818.  with  the  Mining  Nation,  Art.  5.  7 Stat. 
ISO  * Vf,  Treaty  Of  June  29.  1790.  with  the  Creeks.  Art,  8,  7 Stat.  06  ; 
Treaty  of  June  7,  3803,  with  the  Delnwares  and  others,  Art,  3,  7 Stat.  74  ; 
Treaty  of  November  14,  3 805,  with  the  Creeks,  Art,  4.  7 Stat.  90  l Treaty 
of  September  18,  1823,  with  the  Flnridap,  Art.  6,  7 Stat*  224  ; Treaty  of 
February  12,  1825,  with  the  Creeks,  Art.  7,  7 Stat.  237. 
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smith  and  such  agricultural  assistant:  <s  the  President  may 

do ni ii  expedient ; ,ST  two  boats ; MS  horses,  perogues  and  provi- 
sions ; 1M'  rifles,  guns,  ammunition,  etc.,  in  compensation  for  homes 
left  by  Indians  who  were  removed ; 1?M}  to  each  warrior  removing, 
"a  blanket,  kettle,  rifle  gun,  bullet  moulds  and  nippers,  and  am- 
munition sufficient  for  hunting  and  defence,  for  011c  year"  plus 
corn ; 1M  200  cattle,  200  hogs,  plus  2,000  pounds  of  iron,  1,000 
pounds  of  steel  and  1,000  pounds  of  tobacco  annually,  and  the  as- 
sistance of  laborers; 103  the  payment  of  annuities  in  the  form  of 
money,  merchandise,  provisions,  or  domestic  animals,  at  the  op- 
tion of  the  Indians ; ,UB  the  building  of  houses  for  chiefs;1 * * **1  mills 
and  millers  for  a period  of  3 years;  “5 *  annuities  and  money  for 
the  repair  of  mill  and  roUooUiousc  ; the  building  of  a church 
and  an  allowance  for  a Catholic  priest.’07 

The  United  Stales  agreed  in  treaties  with  most  of  the  tribes 
to  pay  annuities  in  various  forms  * for  education,  blacksmiths, 
farmers,  laborers,  millers,  millwrights,  iron,  coal,  steel,  salt, 
agricultural  implements,  tobacco*  and  transportation.1119 

Many  treaties  contained  clauses  providing  for  additional  an- 
nul ties,155  or  for  the  commutation  of  annuities,900  or  for  presents 
and  annuities/'01  and  goods,202  rations,2®  and  clothing.204 

By  treaties,  the  United  States  also  agreed  to  make  payments 
to  enable  the  raising  of  a tribal  corps  of  light  horse  ;ws  to  pay 
a state  for  a balance  due  by  a tribe  rM  to  provide  money  for  poor 
Indians;207  to  pay  demands  for  slaves  and  other  property  alleged 


is?  Treaty  of  September  24,  1810,  with  the  Chippowas,  Art,  8,  T Suit. 
203. 

1SH  Treaty  of  July  30.  1810,  with  the  K!ck»poo».  Art.  8,  7 Suit.  260. 
iso  Treaty  of  Octohor  3,  1818.  with  the  Delawares.  Art,  3,  7 Blau  188, 
«»  Treaty  of  July  8.  1817,  with  the  Cherokees,  Art.  6,  7 Stnl.  inn, 

,01  Treaty  of  October  18,  1820,  with  the  Choctaw^  Art.  f).  7 Stat,  210. 
«« Treaty  Of  Qelohcr  2 3,  1S2G,  with  the  Miami*,  Art,  4.  7 Slat.  300. 
im  Treaty  of  June  2,  1825,  with  the  O.-ugcs,  Art.  3,  7 Stat,  2J0, 
im  Treaty  of  .Time  ‘2,  _1S2 n.  with  the  Osasnu,  Art,  4,  7 Stat.  240.  Ateo 
see  Treaty  of  November  3 0,  1808.  with  the  Osnges,  Art.  3,  7 Stat,  107. 

Treaty  of  December  2.  1794.  with  the  Oncidas  and  others.  Arts.  2 
and  3,  7 Stilt.  47.  OA  Treaty  of  January  7,  1800,  wHIi  the  Cherokees, 
Art.  2,  7 Slat.  101 , 

ha  Treaty  of  June  B,  1854.  with  Ihc  Minmls.  Art.  13,  10  Stat.  1093. 
i"  Treaty  of  August  13,  1803,  with  the  Knskasldns,  Art.  3,  7 Slat.  78. 
jes  It  opts.  of  Committees,  No.  474.  23d  Cong.,  1st  sess.»  May  20,  1834, 
voi.  IV  (pp,  53-60),  lists  these  as  the  moat  important,  but  contains 
references  to  other  types,  For  examples,  see  Treaty  of  November  17, 
1807,  with  the  Otto  ways  and  others,  Art.  2,  7 Stut,  105 ; Treaty  of 
August  5,  1820.  with  the  Chippewns,  Art,  6,  7 Stat,  290 ; Treaty  of  June 
0,  1855.  with  the  Walla-Wallas  and  others,  Art,  4,  12  Stat.  045;  Treaty 
of  April  19,  3S58,  with  the  Ynneton  Sioux*  Art.  4,  11  Stat,  713.  Some 
treaties  prohibited  the  use  of  annuities  for  the  payment  of  debts  of 
individuals.  Treaty  of  November  18,  1854,  with  the  Cliastas  and  others, 
Art.  7,  10  Stat,  1122  j Treaty  of  November  29*  1854,  with  the  Umpquas 
and  others.  Art.  7,  10  Stat.  1125. 

lao  The  Treaty  of  December  30,  1805,  with  the  Piankish&ws*  Art,  3,  7 
Stat.  100,  provided  for  annuities  and  added  that  ‘The  United  States  may, 
at  any  time  they  shall  think  proper,  divide  the  said  annuity  amongst  the 
individuals  of  the  said  tribe.”  Also  sea  Treaty  of  August  13,  1S03*  with 
the  Kasknskias,  Art.  3,  7 Stat.  78. 

200  Treaty  of  November  17,  1807,  with  the  Otteways  and  others*  Art.  3, 

7 Stat.  100. 

^Treaty  of  November  11,  1704,  with  the  Six  Nations,  Art,  0,  7 Stut. 
44,  Also  see  Treaty  of  March  24,  1832*  with  the  Creeks.  Art,  13*  7 Stat, 

366  * 

ms  Treaty  of  January  21*  1785*  with  the  Wiandots  and  others,  Art.  10, 
7 Stat.  16  ; Treaty  of  June  26,  1704,  with  the  CheVokees,  Art.  3,  7 Stat. 
43  ; Treaty  of  December  29,  1835,  with  the  Cherokees,  Art,  18,  7 Stat.  478. 

Treaty  of  December  21*  1855,  with  the  Molds,  Art.  5*  12  Stat.  981, 
®*  Treaty  Of  May  7,  1868,  with  the  Crows,  Art.  9,  15  Stat.  649,  Also 
gee  Treaty  of  May  10,  1868,  with  the  Cheyennes  and  others,  Art.  6,  15 
Stat,  655.  For  some  other  types  of  provisions  relating  to  annuities  see 
Treaty  Of  July  1,  1835*  with  the  Caddo  Nation  and  the  State  of  Louisiana. 
Art.  4,  7 Stat,  470  ; Treaty  of  November  23,  1S38*  with  the  Creeks,  Art  6, 
7 Stat-  574. 

Ao5  Treaty  of  October  IS,  1820,  with  the  Choctaws,  Art.  13,  7 Stat  210. 
203  Treaty  of  January  8,  1821,  with  the  Creeks,  Art.  4,  7 Stat.  215, 

207  Treaty  of  October  23,  1826.  with  the  Minmls,  Art.  6*  7 Stat.  300. 


to  have  been  stolen  by  the  Indians;90*  to  pay  debts  or  other 
obligations  owed  by  the  nation  to  pay  the  Indians  for  land 
ceded  to  a state;8”  for  expenses  incurred  by  the  sachem  and 
headmen  in  attending  to  tribal  business  for  5 years; mi  4ito 
indemnify  the  individuals  of  the  Cherokee  nation  for  losses  sus- 
tained by  them  in  consequence  of  the  march  of  the  militia  and 
other  troops  in  the  service  of  the  United  States  through  that 
nation  * * *,”S: 

D.  JURISDICTION 


1.  Criminal  jurisdiction. — Many  treaties  deal  with  the  difficult 
political  problems  created  by  offenses  of  Indians  against  whites 
or  whites  against  Indians, 

Some  of  the  earliest  treaties  adopt  the  rule  usual  in  treaties 
between  equals.  Whites  committing  offenses  within  the  Indian 
country  against  Indian  laws  are  subjected  to  punishment  by  the 
Indian  tribe,  just  as  Indians  committing  offenses  against  state 
or  federal  laws  outside  the  Indian  country  are  subjected  to 
punishment  by  state  or  federal  courts.513 

A number  of  treaties  adopt  a modified  rule*  similar  to  that 
found  in  treaties  between  the  United  States  and  various  Oriental 
nations,214  whereby  the  United  States  is  granted  jurisdiction 
over  Us  citizens  in  the  Indian  country,  to  punish  them  for  offenses 
they  may  commit,  and  the  Indian  tribe  undertakes  to  deliver 
such  offenders  to  agents  of  the  Federal  Government^0 

Finally,  a number  of  treaties  confer  upon  the  Federal  Govern- 
ment authority  to  punish  Indians  who  commit  offenses  against 
non-Indians  even  within  the  Indian  country. Ka 

Not  until  some  time  after  the  end  of  the  treaty-making  period 
did  the  Federal  Government  take  the  ultimate  step  of  asserting 
jurisdiction  over  offenses  committed  by  Indians  against  Indians 
within  the  Indian  country.517 

2,  Civil  jurisdiction. — Most  treaties  contain  no  express  pro 
vinous  on  civil  jurisdiction  and  therefore*  by  implication,  con* 
firm  the  rule  that  tribal  law  governs  the  members  of  the  tribe 
within  the  Indian  country,  to  the  exclusion  of  state  law r1® 

A few  treaties,  however,  make  explicit  and  emphatic  the 
assurance  that  state  laws  will  not  be  applied  to  the  Indians, 
These  clauses  are  usually  found  in  treaties  with  tribes  that  have 
had  sad  experiences  with  state  jurisdiction,  and  the  intensity 
of  Indian  feeling  on  the  subject  is  sometimes  reflected  in  the 
language  of  the  treaty.  Thus  the  purpose  of  the  Treaty  of  May 
6,  1828,  with  the  Cherokee  Nation  is  stated  to  be  the  securing 
to  the  Cherokees  migrating  westward  of 

* * * a permanent  home*  and  which  shall,  under  the 

most  solemn  guarantee  of  the  United  States,  be,  and  re^ 
main#  theirs  forever — a home  that  shall  never,  in  all  future 
time,  be  embarrassed  by  having  extended  around  it  the 


**  Treaty  of  May  9,  1832,  with  the  Seminoles,  Art  6,  7 Stat.  368. 

lioti  Treaty  of  November  10,  1808,  with  the  Qsnges,  Art,  4,  7 Stat.  107. 

gw  Treaty  of  March  22,  1816,  with  the  Cherokees,  Art.  2,  7 Stat,  138. 

sn  Treaty  of  November  24,  1848*  with  the  Stockbridge  Indians*  Art. -1ST 

9 fts  Treaty  of  March  22,  1816,  with  the  Cherokees,  Art,  5,  7 Stat,  139. 

213  See  Chapter  1,  see,  3,  fn.  48. 

so  See  e.  g..  Art.  21  of  Treaty  of  July  3,  1844,  with  Chinn,  8 Stat.  592* 
590. 

ma  See  e.  g.i  Art.  6 of  Treaty  of  August  24,  ISIS,  with  the  Quapaw 
Tribe,  7 Stat.  176,  177-  Of.  Treaty  of  May  15,  1846,  with  Die  Comanchea 
and  others,  Art  12*  9 Stat.  844,  providing  that  any  person  introducing 
intoxicating  liquors  among  these  Indians  “Shull  be  punished  according 
to  the  laws  of  the  United  States.” 

m*  gee  e.  Art.  9 Of  Treaty  Of  January  21,  1785,  with  the  Wiandots 
and  others,  7 Stat.  1GP  17  ; Art,  6 of  Treaty  of  November  28,  1785,  with 
the  Cherokee,  7 Stat.  18, 

oi*  See  Chapter  7,  sec.  9 ; Chapter  IS.  ' 

See  Chapter  7,  secs.  1,  2- 

s»s  7 stat.  311.  Accord  * Art.  5 of  Treaty  of  New  Eebota,  December  ~8, 
1835,  with  the  Cherokee  Tribe,  7 Stat.  47S. 
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lines,  or  placed  over  it  the  jurisdiction  of  a Territory  or 
State,  nor  be  pressed  upon  by  the  extension*  in  any  way, 
of  any  of  the  limits  of  any  existing  Territory  or 
State ; * * * 

Various  other  treaties  contained  similar  pledges,220  Some 
treaties  contained  specific  guaranties  against  taxation.** 

E.  CONTROL  OF  TRIBAL  AFFAIRS 

Prom  1776  to  1849  we  find  no  treaty  provision  which  limits 
the  powers  of  self-government  of  any  tribe  with  respect  to  the 
internal  affairs  of  the  tribe.  All  limitations  upon  tribal  power, 
during  this  period,  are  in  some  way  related  to  intercourse  with 
non-Indians.  Even  the  sporadic  treaty  provisions  authorizing 
allotment  of  tribal  land  either  list,  as  part  of  the  treaty  itself, 
the  individuals,  or  define  the  class  of  Individuals,  who  are  to 
receive  allotments, 322  or  provide  for  the  issuance  of  patents  by 
the  authorities  of  the  tribe,3*3 

In  the  wake  of  the  War  with  Mexico,  several  treaties  were 
imposed  upon  tribes  of  tbe  newly  acquired  territory  in  which 
the  long-established  distinction  between  internal  and  external 
affairs  of  the  tribes  was  abandoned  and  the  internal  affairs  of 
the  tribes  were  declared  subject  to  federal  control. 

The  language  contained  in  the  Treaty  of  September  9,  1849* 
with  the  Navajo,221  whereby  that  tribe  agreed  that  the  United 
States  ‘‘shall,  at  its  earliest  convenience,  designate,  settle,  and 
adjust  their  territorial  boundaries,  mid  pass  and  execute  in  their 
territory  such  laws  as  may  be  deemed  conducive  to  the  pros- 
perity and  happiness  of  said  Indians11 235  is  symptomatic  rather 
than  legally  important.  It  symbolizes  a tendency  to  disregard 
the  national  character  of  the  Indian  tribes,  a tendency  that  was 
perhaps  stimulated  by  the  loose  organization  and  backward 
culture  of  the  Southwestern  nomadic  tribes. 


230  See,  e . g Art,  14  of  the  Treaty  of  March  24,  1832,  with  the  Creek 
Tribe,  7 Stafc  306,  368  ; Art,  11  of  the  Treaty  of  July  20,  1831,  with  the 
Wyandots,  Senecas,  find  Shawnees,  7 Stat.  351,  353. 

For  example,  Treaty  of  September  29,  1817,  with  the  Wyantiots 
and  other®,  Art.  15,  7 Stat.  160,  168. 

225  Treaty  of  August  9,  1814,  with  Creek  Nation,  7 Stat,  120  ; Treaty 
Of  September  2D,  1817,  with  the  Wyandot,  Seneca,  Delaware,  and  other 
tribes,  7 Stat.  1G0. 

^Treaty  of  November  6,  1838,  with  the  Miami  Tribe*  7 Stat.  569.  And 
of.  Act  of  March  3,  1839,  5 Stat,  349  (Brotbertown) , providing  for  allot- 
ment by  chiefs  of  tribe,  who  were  to  observe  “the  existing  laws,  customs, 
usages,  or  agreements  of  said  tribe.”  Accord:  Act  of  March  3.  3843,  5 
Stat,  645  (Stockbridge). 

234  9 Stat,  974. 

330  Ibid,,  Art-  0.  Accord:  Art.  7 of  Treaty  of  December  30,  1840,  with 
the  Utah  Indians,  9 Stat,  084, 


A year  later,  in  1S50,  began  a series  of  treaties  by  which  vari- 
ous tribes  Undertook  to  abandon  their  tribal  existence.3” 

In  1S51,  a new  breadth  of  authority  was  conferred  upon  the  e.x- 
cutive  branch  of  the  Federal  Government  by  such  clauses  as  the 
following : 

Rules  and  regulations  to  protect  the  rights  of  persons 
and  property  among  the  Indians,  parties  of  this  Treaty, 
and  adapted  to  their  condition  and  wants,  may  be  pre= 
scribed  and  enforced  in  such  manner  as  the  President  or 
the  Congress  of  the  United  States,  from  time  to  time,  shall 
direct. 

This  provision,  taken  from  the  Treaty  of  July  23,  1851,  with  the 
See-see-toan  (Sisseton)  and  Way-pay-toan  (Wahpeton)  Sioux,237 
was  copied  bodily  in  several  later  treaties,228 

The  most  important  breach  Id  the  scope  of  tribal  self-govern- 
ment made  by  treaty  was  made  in  1854  and  thereafter,  by  those 
treaties  which  conferred  upon  the  President  power  to  allot  tribal 
lands  to  Individual  Indians.230 

Along  with  this  encroachment  upon  the  powers  of  the  tribes  to 
apportion  rights  in  tribal  land  among  the  members  of  the  tribe, 
there  came  other  extensions  of  federal  authority  over  the 
handling  and  distribution  of  tribal  funds  and  other  incidental 
matters. 230 

The  Civil  War  brought  new  occasions  for  the  use  of  federal 
power  in  tribal  affairs  as  a result  of  conflicts  between  different 
factions  of  a tribe.  The  Treaty  of  June  14,  1866,  provided  for  “a 
general  amnesty  of  all  past  offences  against  the  laws  of  the 
United  States,  committed  by  any  member  of  the  Creek  Nation 
* * *’>  and  <‘an  amnesty  for  all  past  offences  against  their 

government,  * * 231 

Thus  during  the  last  decade  or  so  of  the  treaty-making  period, 
the  basis  upon  which  treaties  had  been  made  was  gradually 
undermined  by  successive  specific  encroachments  upon  the 
autonomy  of  various  tribes. 


Treaty  of  April  1,  1850,  with  the  Wyandot  Indians*  9 Stat.  987. 
And  see  Chapter  14.  sec.  2. 

22*  10  Stat.  949,  950. 

288  E.  g.f  Treaty  of  August  5,  1851,  with  the  Med-ay-wa-kan-toan*  etc., 
Sioux,  10  Stat,  954, 

3211  See  Treaty  of  March  15,  1854,  with  the  Ottoe  and  MiasourJa  Indians, 
10  Stat,  1038,  and  Treaty  of  March  10,  1854,  with  the  Omaha  Tribe,  10 
Stat.  1043,  discussed  in  sec.  4G,  infra * 

33,1  See  sec.  3B(5),  supra. 

Art.  1,  14  Stat.  785.  Also  see  Chapter  8*  sec,  11.  Also  see  the 
pre-Civil  War  Treaty  of  August  6,  1846,  with  the  Cherokee  Nation, 
‘Treaty  Party, M and  “Old  Settlers, M Art.  2,  9 Stat.  871*  whereby  the 
Cherokee  Nation  declared  a general  amnesty  for  all  past  offenses  after  a 
period  of  civil  strife,  and  agreed  to  a bill  of  rights. 


SECTION  4.  A HISTORY  OF  INDIAN  TREATIES 


A,  PRE-REVOLUTIONARY  PRECEDENTS?  1532=1776 

First  mention  of  the  necessity  of  a civilized  nation  treating 
with  the  Indian  tribes  to  secure  Indian  consent  to  cessions  of 
land  or  changes  of  political  status  232  was  made  in  1532  by  Fran- 
ciseus  de  Victoria,233  who  had  been  invited  by  the  Emperor  of 
Spain  to  advise  on  the  rights  of  Spain  in  the  New  World. 

After  considering  in  detail  the  argument  that  barbarians  could 
not  own  land  by  reason  of  the  sin  of  unbelief  or  other  mortal  sin, 
or  by  reason  of  “unsoundness  of  mind,11  Victoria  reached  the  com 
elusion  that* 

* * * the  aborigines  in  question  were  true  owners,  be- 

fore the  Spaniards  came  among  them,  both  from  the  public 
and  the  private  point  of  view.234 

-^Victoria,  De  Indis  at  De  Jure  Belli  Relectionea  (Trans,  by  John 
Pawley  Bate,  1917),  1557,  gee,  2,  titles  6,  7. 

239  Ibid.,  Introduction  (Nys) , p,  71. 

Ibid.,  sec.  1,  title  24,  p.  128. 


Since  the  Indians  were  true  owners,  Victoria  held,  discovery 
could  convey  no  title  upon  the  Spaniards,  for  title  by  discovery 
can  be  justified  only  where  property  is  ownerless.235  Nor  could 
Spanish  title  to  Indian  lands  be  validly  based  upon  the  divine 
rights  of  the  Emperor  or  the  Pope,23®  or  upon  the  unbelief  or  sin- 
fulness of  the  aborigines,237  Thus,  Victoria  concluded,  even  the 
Pope  had  no  right  to  partition  the  property  of  the  Indians*  and 
in  the  absence  of  a just  war  only  the  voluntary  consent  of  the 
aborigines  could  justify  the  annexation  of  their  territory.233  No 
less  than  their  property,  the  government  of  the  aborigines  was 
entitled  to  respect  by  the  Spaniards,  according  to  the  view  of 
Victoria.  So  long  as  the  Indians  respected  the  natural  rights  of 
Spaniards,  recognized  by  the  law  of  nations,  to  travel  in  their 


23B  Ibid.,  sec,  2,  p.  139, 

^ IMd. .,  sec,  2,  titles  1^6, 
see.  2,  titles  8-16. 
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lands  arid  to  sojourn,  trade,  and  defend  their  rights  therein,  the 
Spaniards  could  not  wage  a just  war  against  the  Indians,539  and 
therefore  could  not  claim  any  rights  by  conquest.  In  that  situa- 
tion, however,  sovereign  power  over  the  Indians  might  be  secured 
through  the  consent  of  the  Indians  themselves. 


Another  possible  title  is  by  true  and  voluntary  choice,  as 
if  the  Indians,  aware  alike  of  the  prudent  administration 
and  the  humanity  of  the  Spaniards,  were  of  their  own 

motion,  both  rulers  and  ruled,  to  accept  the  King  of  Spam 

as  their  sovereign.  This  could  be  done  and  would  be  a 
lawful  title,  by  the  law  natural  too,  seeing  that  State 
can  appoint  any  one  It  will  to  be  its  lord,  and  herefor  the 
consent  of  all  is  not  necessary,  but  the  consent  of  the 
majority  suffices.  For,  as  I have  argued  elsewhere,  in 
matters  touching  the  good  of  the  State  the  decisions  of 
the  majority  bind  even  when  the  rest  are  of  a contiary 
mind ; otherwise  naught  could  be  done  for  the  welfare  of 
the  State,  it  being  difficult  to  get  all  of  the  same  way  of 
thinking.  Accordingly,  if  the  majority  of  any  city  or 
province  were  Christians  and  they,  in  the  interests  of  the 
faith  and  for  the  common  weal,  would  have  a prince  who 
was  a Christian,  I think  that  they  could  elect  him  even 
against  the  wishes  of  the  others  and  even  if  it  meant  the 
repudiation  of  other  unbelieving  rulers,  and  I assert  that 
they  could  choose  a prince  not^only  for  themselves,  but  tor 
the  whole  State,  just  as  the  Franks  for  the  of  their 

State  changed  their  sovereigns  and,  deposing  Chiiaenc,  put 
Pepin,  the  father  of  Charlemagne,  in  his  place,  a change 
which  was  approved  by  Pope  Zacharias,  This,  then,  can 
be  put  forward  as  a sixth  title.*40 
The  Emperors  of  Spain  and  their  subordinate  administrators, 
like  many  able  administrators  since,  did  not  consistently  carry 
out  Fra  Victoria's  legal  advice.  They  did,  however,  adopt  many 
laws  and  issue  many  charters  recognizing  and  guaranteeing  the 
rights  of  Indian  communities,241  and  the  theory  of  Indian  title 
put  forward  by  Victoria  came  to  be  generally  accepted  by  writers 
on  international  law  of  the  sixteenth,  seventeenth,  and  eighteenth 
centuries  who  were  cited  as  authorities  in  early  federal  litigation 


on  Indian  property  rights.542 

The  idea  that  land  should  be  acquired  from  Indians  by  treaty 
involved  three  assumptions:  (1)  That  both  parties  to  the  treaty 
are  sovereign  powers;  (2)  that  the  Indian  tribe  has  a transfer- 
able title,  of  some  sort,  to  the  land  in  question ; and  (8)  that  the 
acquisition  of  Indian  lands  could  not  safely  be  left  to  individual 
colonists  but  must  be  controlled  as  a governmental  monopoly. 
These  three  principles  are  embodied  in  the  "New  Project  of 


From  time  to  time  Other  British  colonies  became  parties  to 
treaties  with  the  Indians.216  Unauthorized  treating  for  the  pur- 
chase of  Indian  land  by  Individual  colonists  was  prohibited 
in  Rhode  Island  as  early  as  1651“’  By  the  middle  of  th« 
eighteenth  century,  eight  other  colonies  had  laws  forbidding  such 
purchase  unless  approved  by  the  constituted  authorities.'*7  The 
effect  of  such  law’s  was  to  eliminate  conflicts  of  land  titles  that 
otherwise  resulted  from  overlapping  grants  by  individual  Indians 
or  tribes,  to  protect  the  Indians,  in  some  measure,  against  fraud, 
and  to  center  in  the  colonial  governments  a valuable  monopoly. 

With  the  outbreak  of  the  French  and  Indian  War  the  problem 
of  dealing  with  the  natives  which  had  been  left  largely  to  the 
individual  colonies  was  temporarily  returned  to  the  control  of  the 
mother  country.*43  Later,  treaties  with  the  Indians  were  again 
negotiated  by  the  colonies,349 

On  several  occasions  the  Crown  indicated  its  belief  in  the 
sanctity  of  treaty  obligations.260  Some  of  the  treaties  contained 
definite  stipulations  regarding  land  tenure,**1 

B.  THE  REVOLUTIONARY  WAR  AND  THE  PEACE: 
1778-83 


From  the  first  days  of  the  organization  Of  the  Continental 
Congress  great  solicitude  for  the  natives  was  evidenced.  The 
Congress  pledged  itself  to  unusual  exertions  in  securing  and 
preserving  the  friendship  of  the  Indian  nations,263  First  fruit  of 
this  effort  was  the  treaty  of  alliance  with  the  Delaware  Indians 
of  September  17,  1778,*®  Its  provisions  are  so  significant  that 
Chief  Justice  Marshall's  analysis  in  this  respect  should  be  noted  : 


The  first  treaty  was  made  with  the  Delawares,  in  Sep- 
tember 1778.  The  language  of  equality  in  which  it  is 
drawn,  evinces  the  temper  with  which  the  negotiation  was 
undertaken,  and  the  opinion  which  then  prevailed  in  the 
United  States.  * * * 6.  The  sixth  article  is  entitled  to 

peculiar  attention,  as  it  contains  a disclaimer  of  designs 
which  were,  at  that  time,  ascribed  to  the  United  states,  by 
their  enemies,  and  from  the  imputation  of  which  congress 
was  then  peculiarly  anxious  to  free  the  government.  It  W 
in  these  words  : “Whereas,  the  enemies  of  the  United  States 
have  endeavored,  by  every  artifice  in  their  power,  to  possess 
the  Indians  in  general  with  an  opinion,  that  it  is  the  design 
of  the  states  aforesaid  to  extirpate  the  Indians,  and  take 
possession  of  their  country ; to  obviate  such  false  sugges- 
tion, the  United  States  do  engage  to  guaranty  to  the  afore- 
said  nation  of  Delawares,  and  their  heirs,  all  their  terrU 


Freedoms  and  Exemptions, ° drafted  about  1680  for  the  guidance 
of  officials  of  the  Dutch  West  India  Co,,  which  declares : 

The  Fatroons  of  New  Netherland,  shall  be  bound  to  pur- 
chase from  the  Lords  Sachems  in  New  Netherland,  the  soil 
where  they  propose  to  plant  their  Colonies,  and  shall 
acquire  such  right  thereunto  as  they  will  agree  for  with 
the  said  Sachems,343 

The  Dutch  viewpoint  was  shared  by  some  of  the  early  English 
settlers.  In  the  spring  of  1636,  Roger  Williams,  who  insisted 
that  the  right  of  the  natives  to  the  soil  could  not  be  abrogated 
by  an  English  patent,  founded  the  Rhode  Island  Plantations.344 
This  was  the  territory  inhabited  by  the  Narragansetts  and  for 
which  Williams  had  treated. 

M9  rbid.j  me.  3,  title  1,  et  seq, 

MIbid'j  see-  3,  title  16.  p.  159- 

mi  gee  Chapter  20,  gee.  Y.  „ _ _ 

victoria,  supra , Introduction  (Nvs).  Bee  also  Vattel,  Le  Droit  des 
Gens  vol,  1 bk.  1,  c.  18,  sec.  209,  and  other  authorities  cited  by  counsel 
for  both  parties  in  Johnson  v.  McIntosh,  8 Wheat.  548  (1823).  And  see 

^ mt  R.  Brodhead,  Documents  Relative  to  the  Colonial  History  of  the 
State  of  New  York  (Holland  Documents  II,  No.  27}  (1855,  O'CaUngban 

Kinney  PA9  Continent  Lost— A Civilization  Won  (1937),  pp.  11-12. 


New  Jersey,  ireiiri= 
ana  ueorgm. 


ins  in  Pennsylvania,  in  advance  of  settlement,  William  Penn  sent 
vernl  commissioners  to  confer  with  the  Indians  and  conclude  with 
em  a treaty  of  peace  (18th  Annual  Report,  Bureau  of  Ethnology, 
;96-97,  pt.  II,  pp.  591-599),  Also  see  Chapter  IS  sec.  4, 

^Kinney,  op,  <M.f  P-  14.  As  early  as  1809  English  coionists in 
irginia  purchased  land  directly  from  the  Indians  in  that  territo  y. 

s,  12.)  J . . 
w Ibid.  The  colonies  were  Massachusetts,  Virginia, 

Ivania,  Maryland,  North  Carolina,  South  Carolina, 

sis  Mohr,  Federal  Indian  Relations  (1933),  pp.  4-8.  , 

mo  gee  for  example,  the  Treaty  of  Hard  Labor  on  October  id,  li - o, 
hicli  defined  the  boundary  of  Virginia,  and  the  Treaty  at  Fort  Btanwix, 
ovember  5,  1768,  defining  the  boundary  of  the  northern  district  (Mohr, 

aageefe.  Worcester  v.  Georgia , 8 Pet.  515,  540,  643  (1832). 

361  In  17S3  Sir  John  Johnson,  prominent  representative  of  the  British 
overnment,  referring  to  the  boundaries  established  by  the  treaty  of 
Sace  with  the  Halted  States  of  that  year,  told  the  Six  Nations  : 

Vmi  nre  not  to  believe  Or  even  think  that  by  the  line  which  has 
been  dlscribed  it  was  meant  to  deprive  you  of  an  extent  of 
rrnmtrv  of  Which  the  right  of  soli  belongs  to  you  and  is  in  your- 
b«Iv^  as  far  as  the  boundary  line  agreed  upon 

rhv  treatv  of  17631  and  established  in  the  most  solemn  and  public 
the  presence  and  with  the  consent  of  the  governors  and 
™:S«|Pdlputld  by  the  different  colonies  For  that  pnr- 
po«e  * * * (Mohr,  op.  cit.,  p.  118.) 

Jour,  (’mil.  cons.  (Library  of  Congress  ed.)  1775,  vol.  II,  p.  174. 

203  Treaty  of  September  17,  1778.  7 Stftt.  13. 
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toria]  rights,  in  the  fullest  and  most  ample  manner,  us  it 
hath  been  bounded  by  former  treaties,  as  long  as  the  said 
Delaware  nation  shall  abide  by,  and  hold  fast  the  chain  of 
friendship  now  entered  into.”  The  parties  further  agree, 
that  other  tribes,  friendly  to  tlie  interest  of  the  United 
States,  may  be  invited  to  form  a state,  whereof  the  Dela- 
ware nation  shall  be  the  heads,  and  have  a representation 
in  congress.  This  treaty,  in  its  language,  and  in  its  pro- 
visions, is  formed,  as  near  as  may  be* *  on  the  model  of 
treaties,  between  the  crowned  heads  of  Europe,  The  sixth 
article  shows  how  congress  then  treated  the  Injurious 
calumny  of  cherishing  designs  unfriendly  to  the  political 
and  civil  rights  of  the  Indians/64 

Articles  4 and  5 are  also  noteworthy,  Ry  Article  4,  any  of- 
fenders of  either  party  against  the  treaty  of  peace  and  friendship 
were  not  to  be  punished,  except 

* * * by  imprisonment,  or  any  other  competent  means, 

till  a fair  and  impartial  trial  can  be  had  by  judges  or 
juries  of  both  parties,  as  near  as  can  be  to  the  laws,  cus- 
toms and  usages  of  the  contracting  parties  and  natural 
justice  * * *. 

Article  5 *“  provided  for  a 

* * * well-regulated  trade,  under  the  conduct  of  an 

intelligent,  candid  agent,  with  an  adequate  gallery,  one 
more  Influenced  by  the  love  of  his  country,  and  a constant 
attention  to  the  duties  of  his  department  by  promoting  the 
common  interest,  than  the  sinister  purposes  of  converting 
and  binding  all  the  duties  of  his  office  to  his  private 
emolument  * * *. 

C.  DEFINING  A NATIONAL  POLICY:  1783-1800 

Following  the  close  of  the  Revolutionary  War  the  United 
States  entered  into  a series  of  treaties  with  Indian  tribes  by 
which  the  '‘hatchet”  was  “forever  buried,”  M 

In  the  spring  of  1784  Congress  appointed  commissioners  to 
negotiate  with  the  Indians.  Full  power  was  given  them  to  draw 
boundary  lines  and  conclude  a peace,  with  the  understanding 
that  they  would  make  clear  that  the  Indian  territory  was  forfeit 
as  a result  of  tlie  military  victory,^  This  idea  was  not  novel. 
General  Washington,  on  September  7,  17S3,  had  expressed  him- 
self as  agreeable  to  regarding  the  territory  held  by  the  Indians 
as  “conquered  provinces, ” although  opposed  to  driving  them  from 
the  country  altogether,20"  Tlie  commissioners  met  at  Fort  Stan- 
wix  and  on  October  22  concluded  a treaty  with  the  hostile  tribes 
of  the  Six  Nations,250  In  the  opening  paragraph  the  United 
States  receives  the  Indians  “into  their  protection.”  This  has 


34  Worcester  v,  Georgia*  8 Pet,  510,  048,  C49  (1832),  See  also  Art.  12. 
Treaty  with  the  Cberokees  of  November  28,  1780,  7 Stat,  13,  discusser 
below,  which  granted  to  the  Cberokees  the  right  to  send  a deputy  of  theii 
own  choice  to  Congress  whenever  they  think  fit.  This,  liowi'vns*,  was 
never  carried  into  effect.  See  also  soc,  3B{3)»  supra, 
a®  See  Chapter  4,  see,  2,  and  Chapter  16. 

2BaThe  phrase  appears  in  the  Treaties  at  Hopewell  with  the  Cherokees. 
November  28.  1785,  Art,  13,  7 Stat.  IS  ; with  the  Choctaws,  January  3. 
1788,  Art,  11,  7 Stat,  21 ; and  with  the  CliiekasawSj  .January  10,  1786, 
Art,  11,  7 Stat,  24. 

This  phrase  was  later  supplanted  by  the  phrase  “all  animosities  for  past 
grievances  shall  henceforth  cease,”  See  fn,  288,  infra.  As  the  disturb5 
-ances  caused  by  the  Revolutionary  War  settled,  this  phrase  disappeared. 

s#f  Mohr,  op,  eft..,  p.  108.  In  1786  the  Continental  Congress,  through 
its  chairman,  David  Ramsay,  again  tried  to  make  it  clear,  this  time  to 
the  Seneca  Indian,  Cornplanter,  that 

* * * the  United  States  alone  possess  the  sovereign  power 

within  the  limits  described  at  the  late  Treaty  of  peace  between 
them  and  the  King  of  England,  * * * Von  may  also  assure 

the  Indians  that  they  tell  lies,  who  say  that  the  King  of  England 
has  not  in  his  late  Treaty  with  the  United  States  given  up,  to  them 
the  lands  of  the  Indians.  (Jour.  Cont.  Cong.,  Library  of  Congress 
edL,  1788,  vol,  XXX,  p,  235.) 

258  10  Ford,  Washington  Writings,  vol,  X (1891),  pp.  303-312, 

Treaty  of  October  22,  1784,  7 Stat.  15,  The  Treaty  was  construed 
In  Ne to  York  Indians*  5 Wall.  761  (1866)  and  in  Commonwealth  y,  Gosse3 
i Dali.  170  (1800). 


been  cited  as  the  source  of  the  concept  of  the  Federal  Govern- 
ment as  the  guardian  of  Indian  tribes,2"0 

Article  2 provides  that  the  “Oneida  and  Tuscnrura  Nations 
shall  be  secured  in  the  possession  of  the  lands  on  which  they  are 
settled,"  501 

Article  4 orders 

* * * goods  to  be  delivered  to  the  said  Six  Nations  for 

their  use  and  comfort. 

Thus  began  a practice  which  later  developed  into  a compre- 
hensive system  of  supplying  promised  goods  and  services  to 
Indian  tribes/53 

Soon  afterwards  another  treaty  was  agreed  upon  with  the 
Wiandots,  Delawares,  Chippawas,  and  Ottawas  at  Fort  McIntosh 
on  January  21,  ITSS/53  The  next  year  the  Shawnee  chiefs  signed 
a treaty  at  the  mouth  of  the  Miami.50*  These  three  treaties, 
which  are  the  only  ones  entered  into  with  the  northern  tribes 
before  the  adoption  of  the  Constitution,  are  very  similar  in 
nature.  Ail  of  them  recite  the  conclusion  of  hostilities  and  the 
extension  of  the  protective  influence  of  the  United  States, 205 
In  the  Treaty  of  January  21,  1785,  at  Fort  McIntosh,200  and 
the  Treaty  of  January  31,  1786,  at  tlie  Miami,"7  the  boundaries 
between  the  Indian  nations  and  the  United  States  are  defined 
and  the  lands  therein  are  allotted  to  the  said  nations  to  live  and 
hunt  on,  with  the  provision  that  if  any  citizen  of  the  United 
States  should  attempt  to  settle  on  their  territory,  he  would  for- 
feit the  protection  of  the  United  States,3^  In  addition  both 
treaties20”  provided  for  the  return  to  the  United  States  of  Indian 
robbers  and  murderers.  In  the  treaty  with  the  Shawnees 270 
there  is  a similar  provision  with  regard  to  United  States  offenders 
against  the  Indians,  * 

Congress  was  slower  in  taking  action  regarding  the  southern 
tribes.  It  was  not  until  March  15,  1785, 271  that  a resolution  was 


^United  States  v,  Douglas , 100  Fed,  482  (O.  O.  A,  8,  1911), 
s®*  An  illuminating  statement  regarding  title  claimed  under  the  Treaty 
of  Fort  Stanwix  is  found  in  Deere  Y,  State  of  New  York,  22  F.  2d  851 
(D.  G N,  D,  N,  Y,  1927)  ; 

* * * The  source  of  title  here  is  not  letters  patent  or  other 

form  of  grant  by  the  federal  government.  Hero  the  Indians  Claim 
immemorial  rights,  arising  prior  to  white  occupation,  and  recog- 
nized and  protected  by  treaties  between  Great  Britain  and  the 
United  States  and  between  the  United  States  and  the  Indians.  By 
the  treaty  of  1784  between  the  United  States  and  the  Six  Nations 
of  Indians,  and  the  treaty  of  1706  between  tlie  United  States,  the 
state  of  New  York  and  the  Seven  Nations  of  Canada,  the  right  of 
occupation  of  the  lands  in  question  by  the  SL  Itecis  Indians,  was 
not  granted,  but  recognized  and  confirmed,  (P.  85 4.) 

=02  See,  for  a similar  provision,  the  Treaty  of  Fort  McIntosh  with  the 
Wiandots,  Delawares,  etc,,  January  21,  1785*  7 Stat.  18, 
ms  Treaty  of  January  21,  1785,  7 Stat,  16,  By  this  treaty  tlie  United 
States  Supreme  Court  states,  in  Jones  v.  Meehan*  175  U.  S«  1 (1800)  t 

* * * the  United  States  relinquished  and  quitclaimed  to  the 

said  nations  respectively  all  the  lands  lying  within  certain  limits, 
to  live  and  hunt  upon,  and  otherwise  occupy  as  they  saw  fit ; but 
the  said  nations,  or  either  of  them,  were  not  to  he  at  liberty  to 
dispose  of  those  lands,  except  to  the  United  States.  * * * 

(P  9 ) 

See'  also  Commonwealth  v.  Ooxc,  4 Dali,  170  (1800). 

564  Treaty  of  January  31,  1786,  7 Stat  26, 

2,65  The  Fort  McIntosh  treaty  In  Its  10th  article  introduces  a technique 
of  giving  presents  upon  the  signing  of  the  instrument  which  is  soon  to 
become  standard  practice  in  negotiating  agreements  with  the  Indians, 
Also  to  be  noticed  is  the  reserving  for  the  first  time  of  land  within 
Indian  boundaries  for  establishment  of  United  States  trading  posts  Which 
Is  provided  in  Article  4 of  the  same  treaty. 

Arts.  3,  4,  5,  7 Stat,  16, 

Arts.  6,  7,  7 Stat,  26. 

For  a discussion  of  the  significance*  of  this  stipulation  see  Treaty  of 
July  2,  1791,  with  the  Cherokces,  7 Stat.  39  * and  fn.  294  and  295,  infra. 

Art  9,  7 Stat.  16 ; Art.  3,  7 Stat.  26, 

Art.  3,  Treaty  of  January  31,  1786,  7 Stat.  26,  The  Treaties  at 
Hopewell,  infra , contain  a similar  provision  with  the  Cherokee,  Novem- 
ber 28,  1785,  Art.  7,  7 Stat,  IS  ] the  Choctaw,  January  3,  1786,  Art,  6, 
7 Stat.  21 ; the  Chickasaw,  January  10,  1786,  Art.  6,  7 Stat,  24, 

a™  Jour.  Cont.  Cong,  (Library  of  Congress  ed.),  1785,  vol.  XXVIII,  pp. 
160—162, 
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passed  for  the  appointment  of  commissioners  to  deal  with  the 
Indian  nations  in  the  southern  part  of  the  country. 

The  federal  commissioners  met  with  the  Cherokees  at  Hopewell 
on  the  Keowee*  and  concluded  a treaty  on  November  28,  1785, 
which  declared  that  the  United  States  “*  * * give  peace  to  all 

the  Cherokees,  and  receive  them  into  the  favour  and  protection 
of  the  United  States  of  America,  on  the  following  conditions,” 
In  Worcester  y,  Georgia,^  Chief  Justice  Marshall  gave  the  fol- 
lowing answer  to  the  argument  that  this  language  put  the 
Indians  in  an  inferior  status : 

* * * When  the  United  States  gave  peace,  did  they  not 

also  receive  it?  Were  not  both  parties  desirous  of  it? 
If  we  consult  the  history  of  the  day,  does  it  not  inform 
us,  that  the  United  States  were  at  least  as  anxious  to 
obtain  it  as  the  Cherokees?  We  may  ask  further,  did  the 
Cherokees  come  to  the  seat  of  the  American  government  to 
solicit  peace ; or,  did  the  American  commissioners  go  to 
them  to  obtain  it?  The  treaty  was  made  at  Hopewell,  not 
at  New  York,  The  word  “give,,i  then,  has  no  real  impor- 
tance attached  to  it. 

Marshall,  at  the  same  time,  also  called  attention  to  Article  8 of 
the  Hopewell  agreement  which  acknowledges  the  Cherokees  to  be 
under  the  protection  of  no  other  power  but  the  United  States, 
saying  .* %u 

The  general  law  of  European  sovereigns,  respecting  their 
claims  in  America,  limited  the  intercourse  of  Indians,  in  a 
great  degree,  to  the  particular  potentate  whose  ultimate 
right  of  domain  was  acknowledged  by  the  others.  This 
was  the  general  state  of  things,  in  time  of  peace.  It  was 
sometimes  changed  in  war.  The  consequence  was,  that 
their  supplies  were  derived  chiefly  from  that  nation,  and 
their  trade  confined  to  it.  Goods,  indispensable  to  their 
comfort,  in  the  shape  of  presents,  were  received  from  the 
same  hand.  What  was  of  still  more  importance,  the 
strong  hand  of  government  wag  interposed  to  restrain  the 
disorderly  and  licentious  from  intrusions  into  their  coun- 
try, from  encroachments  on  their  lands,  and  from  those 
acts  of  violence  which  were  often  attended  by  reciprocal 
murder.  The  Indians  perceived  In  this  protection  only 
what  was  beneficial  to  themselves— an  engagement  to 
punish  aggressions  on  them.  It  involved,  practically,  no 
claim  to  their  lands — no  dominion  over  their  persons.  It 
merely  bound  the  nation  to  the  British  crown,  as  a depend* 
ent  ally,  claiming  the  protection  of  a powerful  friend  and 
neighbor,  and  receiving  the  advantages  of  that  protection, 
without  involving  a surrender  of  their  national  character. 
This  is  the  true  meaning  of  the  stipulation,  and  is,  un- 
doubtedly, the  sense  in  which  it  was  made. 

Article  9 of  the  Hopewell  treaty  with  the  Cherokees  holds  that 

* * * the  United  States  in  Congress  assembled  shall 

have  the  sole  and  exclusive  right  of  regulating  the  trade 
with  the  Indians,  and  managing  all  their  affairs  in  such 
manner  as  they  think  proper. 

In  Worcester  v,  Georgia  it  was  argued  that  in  this  article  the 
Indians  had  surrendered  control  over  their  internal  affairs.  This 
interpretation  was  vigorously  rejected  by  the  Supreme  Court, 

To  construe  the  expression  “managing  all  their  affairs,” 
into  a surrender  of  self-governmentt  would  be,  we  think,  a 
perversion  of  their  necessary  meaning,  and  a departure 
from  the  construction  which  has  been  uniformly  put  on 
them.  The  great  subject  of  the  article  is  the  Indian  trade ; 
the  influence  it  gave,  made  it  desirable  that  congress 
should  possess  it.  The  commissioners  brought  forward  the 
claim,  with  the  profession  that  their  motive  was  “the 
benefit  and  comfort  of  the  Indians,  and  the  prevention  of 
injuries  or  oppressions.”  This  may  be  true,  as  respects 
the  regulation  of  their  trade,  and  as  respects  the  regulation 
of  all  affairs  connected  with  their  trade,  but  cannot  be  true, 
as  respects  the  management  of  all  their  affairs.  The  most 
important  of  these  are  the  cession  of  their  lands  and 


7 Stat.  IS. 

Pet.  515,  551  <1S32), 
«*  J&id,r  p,  551. 


security  against  intruders  on  them.  Is  it  credible,  that 
they  should  have  considered  themselves  as  surrendering 
to  the  United  States  the  right  to  dictate  their  future 
cessions,  and  the  terms  on  which  they  should  be  made?  or 
to  compel  their  submission  to  the  violence  of  disorderly 
and  licentious  intruders?  It  is  equally  inconceivable  that 
they  could  have  supposed  themselves,  by  a phrase  thus 
slipped  into  an  article,  on  another  and  most  interesting 
subject,  to  have  divested  themselves  of  the  right  of  self- 
government  on  subjects  not  connected  with  trade.  Such  a 
measure  could  not  be  “for  their  benefit  and  comfort,”  or  for 
“the  prevention  of  injuries  and  oppression.”  Such  a con- 
struction would  be  inconsistent  with  the  spirit  of  this  and 
of  all  subsequent  treaties;  especially  of  those  articles 
which  recognise  the  right  of  the  Cherokees  to  declare  hos- 
tilities, and  to  make  war.  It  would  convert  a treaty  of 
peace,  covertly,  into  an  act  annihilating  the  political  exist** 
enee  of  one  of  the  parties.  Had  such  a result  been 
intended,  it  would  have  been  openly  avowed,275 

Article  12,  permitting  Cherokee  representation  in  Congress,  is 
of  particular  interest,  although  it  was  never  fulfilled.3” 

During  the  last  year  of  the  Confederation  the  dissatisfaction 
among  the  Indians  resulting  from  using  the  “conquered  province” 
concept  as  the  basis  for  treaty  deliberations  became  apparent. 
The  Secretary  of  War,  therefore,  on  May  2,  1788, 277  recommended 
a change  in  policy  which  would  permit  the  outright  purchase  of 
the  soil  of  the  western  territories  described  in  former  treaties 
with  such  additions  as  might  be  affected  by  further  negotia- 
tions.27* Acting  on  this  suggestion,  Congress  appropriated 
$20,000.00  on  July  2,  1788,279  which,  together  with  the  balance 
remaining  from  the  sum  allocated  on  October  22,  TfST,2*0  was  ear- 
marked for  use  in  extinguishing  Indian  claims  to  land  already 
ceded. 

The  immediate  result  of  this  step  were  the  treaties  of  Fort 
Harmar  with  the  Wiandot,  Delaware,  Chippewa,  and  Ottawa, 
Indians,2®*  and  with  the  Six  Nations,  entered  into  early  in  1789,  ^ 
which  reaffirmed  many  of  the  original  terms  of  the  Fort  Stanwix 
and  Fort  McIntosh  treaties.  Both  of  these  agreements  provide 
for  the  United  States  relinquishing  and  quitclaiming  certain 
described  territory  to  the  Indian  nations.  However,  article  S of 
Ihe  Fort  Harmar  treaty  with  the  Wyandote,  Delawares,  Chip- 
pewas,  and  Ottawas,^3  added  that  the  said  nations  should  not  be 
at  liberty 

* * * to  sell  or  dispose  of  the  same,  or  any  part  thereof, 
to  any  sovereign  power,  except  the  United  States ; nor  to 
the  subjects  or  citizens  of  any  other  sovereign  power,  nor 
to  the  subjects  or  citizens  of  the  United  States. 

Article  7 also  provided  for  the  opening  up  of  trade  with  Indians, 
establishing  a system  of  licensing  with  guarantees  of  protection 
to  certified  traders,  and  a promise  by  the  Indians  to  apprehend 
and  deliver  to  the  United  States  those  individuals  who  intrude 
themselves  without  such  authority.  Article  6 makes  first  men- 
tion of  depredations,  and  binds  both  parties  to  a method  of 
handling  claims  arising  therefrom. 

Although  the  Fort  Harmar  conferences  were  held  during  the 
life  of  the  Confederation,  the  report  of  the  results  obtained  was 
received  in  the  first  months  of  the  new  government  operating 


275  Ibid,,  pp,  553-554, 

278  See  Art,  6,  Treaty  with  the  Delawares  of  September  17,  1778,  7 
Stat.  13,  and  fn.  254,  supra. 

2”  Mohr,  OP.  cit.,  p-  182, 

™ IbuL 
k*  Ibtd. 

*&ma. 

Treaty  of  January  9,  1789,  7 Stat.  28. 

Treaty  of  January  9,  1789  (uamtified),  7 Stat.  33.  See  algo  fn,  263 
supraf  for  interpretation  of  this  treaty  in  Jones  v,  Meehan,  175  tT.  S.  1,  9 
(1899), 

383  Treaty  of  January  9,  1789,  7 Stat.  28. 
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under  the  Constitution,  and  transmitted  to  the  Senate  of  the 
United  States  on  May  25,  1789,  for  its  approval.** 

Puzzled  over  the  proper  procedure,  George  Washington  wrote 
to  the  Senate  asking  what  it  meant  by  advising  him  to  “execute 
and  enjoin”  the  observance  of  the  treaties. 

It.  is  said  to  be  the  general  understanding  and  practice  of 
nations,  as  a check  on  the  mistakes  and  indiscretions  of 
ministers  or  commissioners,  not  to  consider  any  treaty 
negotiated  and  signed  by  such  officers,  as  final  and  con- 
clusive, until  ratified  by  the  sovereign  or  government  from 
whom  they  derive  their  powers.  This  practice  has  been 
adopted  by  the  United  States  respecting  .their  treaties  with 
European  nations,  and  I am  inclined  to  think  it  would  be 
advisable  to  observe  it  in  the  conduct  of  our  treaties  with 
the  Indians,  * * *** 

Not  unmindful  of  the  significance  of  the  ratification  of  Indian 
treaties,  the  Senate  appointed  a special  committee  to  investigate 
the  matter.  After  several  days  of  debate  the  Senate  advised 
formal  ratification.28* 

On  August  22,  1789,  George  Washington  appeared  in  the 
Senate  Chamber  to  point  out  to  the  assembled  group  the  gravity 
of  the  Indian  situation  in  the  South.  North  Carolina  and 
Georgia,  the  President  said,  had  not  only  protested  against  the 
treaties  of  Hopewell  but  had  disregarded  them.  Moreover,  open 
hostilities  existed  between  Georgia  and  the  Creek  Nation,  All  of 
this,  the  President  continued,  involved  so  many  complications 
that  he  wished  to  raise  particular  issues  for  the  “advice  and  con- 
sen  t"  of  the  Senate,  Accordingly,  he  put  seven  questions  which 
resulted  in  instructions  to  deal  with  the  Greek  situation  first 
and,  if  need  be,  to  use  the  whole  amount  of  the  current  appro- 
priation for  Indian  treaties  for  this  purpose,287 

On  August  7,  1790,  articles  of  agreement  were  concluded  be- 
tween the  President  of  the  United  States  and  the  kings,  chiefs, 
and  warriors  of  the  Creek  Nation.2^  Article  5 is  a solemn  guar- 
antee to  the  Greeks  of  all  their  lands  within  certain  described 
limits.  Article  7 stipulated  that— 

No  citizen  or  inhabitant  of  the  United  States  shall  attempt 
to  hunt  or  destroy  the  game  on  the  Greek  lands : Nor 
shall  any  such  citizen  or  inhabitant  go  into  the  Greek 
country,  without  a passport  first  obtained  from  the  Gov- 
ernor of  some  one  of  the  United  States,  * * * 

The  obligation  thus  assumed  by  treaty  the  United  States  pro- 
ceeded to  implement  in  section  2 of  the  Indian  Intercourse  Act 
of  May  19,  1796, which  made  it  a criminal  offense  for  strangers 
to  hunt,  trap,  or  drive  livestock  in  the  Indian  country. 

It  was  found  necessary  to  attach  secret  articles  providing  for 
transportation  of  merchandise  duty  free  into  the  Creek  Nation 

284  The  Debates  and  Proceedings  In  the  Congress  of  the  United  States 
(1789-90),  vol.  1,  PP.  40—41,  (Hereinafter  referred  to  ns  Debates  and 
Proceedings.) 

3®°  IWd.j  p-  83. 

p,  84.  It  is  interesting  to  note  that  the  committee  report 
(p,  82)  which  was  rejected  drew  a distinction  between  treaties  with 
European  powers  and  treaties  with  the  aborigines  Insisting  that  solemni- 
ties were  not  necessary  in  the  latter  case, 

^,J  Ibid.,  pp,  86-71,  Washington  asked  the  Senate  “*  * * if  all 

offers  should  fail  to  induce  the  Creeks  to  make  the  desired  cessions  to 
Georgia,  shall  the  Commissioners  make  it  an  ultimatum.”  (F.  70.)  The 
Senate  answered  “No,”  (P,  71.) 

3BB  7 Stat,  35,  A recital  often  found  in  Indian  treaties  is  the  follow- 
ing, which  appears  in  Art,  13  : “Ail  animosities  for  past  grievances  shall 
henceforth  cease,”  (Bee  also  Treaty  of  July  2,  1791,  Art,  15,  7 Stat.  39  * 
Treaty  of  June  29,  1796,  Art,  9,  7 Stat,  56.)  It  should  be  further  noted 
that  Art,  2 pledges  the  Creeks  to  refrain  from  treating  with  any  indi- 
vidual State,  or  the  individuals  of  any  State,  Patterson  v,  Jenks,  2 Pet, 
216  (1829),  construes  provisions  of  this  treaty  relative  to  grants  of 
land  within  the  territorial  limits  of  the  State  of  Georgia. 

**  1 Stat.  469. 


by  the  United  States  in  the  event  of  hostilities  between  the 
Greeks  and  Spaniards.*0 

In  Article  5 of  the  secret  treaty,  the  United  States,  for  the 
first  time, 

* * * agree  to  educate  and  clothe  such  of  the  Greek 

youth  as  shall  be  agreed  upon,  not  exceeding  four  in 
number  at  any  one  time,2*1 

In  the  following  year,  1791,  the  commissioners  turned  their 
attention  to  the  difficulties  between  the  Gherokees  and  the  State 
of  Georgia.  Finally',  on  July  2,  near  the  junction  of  the  Holston 
River  and  the  French  Broad,  the  Cherokee  Nation  abandoned  its 
claims  to  certain  territories  in  return  for  81,000  annuity,232  The 
instrument  signed  on  that  occasion  was  well  described  by  the 
court  in  Worcester  v.  Georgia: 

The  third  article  contains  a perfectly  equal  stipulation 
for  the  surrender  of  prisoners.  The  fourth  article  de- 
clares* that  “the  boundary  between  the  United  States  and 
the  Cherokee  nation  shall  be  as  follows,  beginning,"  etc. 
We  hear  no  more  of  “allotments”  or  of  “hunting-gronuds.” 
A boundary  is  described,  between  nation  and  nation,  by 
mutual  consent.  The  national  character  of  each— the 
ability  of  each  to  establish  this  boundary,  is  acknowledged 
by  the  other.  To  preclude  forever  all  disputes,  it  is  agreed, 
that  it  shall  be  plainly  marked  by  commissioners,  to  be 
appointed  by  each  party ; and  in  order  to  extinguish  for- 
ever all  claims  of  the  Gherokees  to  the  ceded  lands,  an 
additional  consideration  is  to  be  paid  by  the  United  States, 
For  this  additional  consideration,  the  Gherokees  release  all 
right  to  the  ceded  land,  forever.  By  the  fifth  article,  the 
Gherokees  allow  the  United  Slates  a road  through  their 
country,  and  the  navigation  of  the  Tennessee  river.  The 
acceptance  of  these  cessions  is  an  acknowledgment  of  the 
right  of  the  Gherokees  to  make  or  withhold  them.  By  the 
sixth  article,  it  is  agreed,  on  the  part  of  the  Gherokees,  that 
the  United  States  shall  have  the  sole  and  exclusive  right 
of  regu’iting  their  trade.  No  claim  is  made  to  the  man- 
agement of  all  their  affairs.  This  stipulation  has  already 
been  explained.  The  observation  may  be  repeated,  that 
the  stipulation  is  itself  an  admission  of  their  right  to  make 
or  refuse  it.  By  the  seventh  article,  the  United  States 
solemnly  guaranty  to  the  Cherokee  nation  ail  their  lands 
not  hereby  ceded.  The  eighth  article  relinquishes  to  the 
Gherokees  any  citizens  of  the  United  States  who  may  settle 
on  their  lands;  and  the  ninth  forbids  any  citizen  of  the 
United  States  to  hunt  on  their  lands,  or  to  enter  their 
Country  without  a passport-  The  remaining  articles  are 
equal,  and  contain  stipulations  which  could  be  made  only 
with  a nation  admitted  to  he  capable  of  governing  itself,283 

This  treaty  of  July  2,  1791,  again  includes  a provision  (Article 
8)  noticed  before*  viz : that  any  citizen  settling  on  Indian  land 
«*  * * shall  forfeit  the  protection  of  the  United  States,  and 

the  Gherokees  may  punish  him  or  notj  as  they  please,”  2iM  This 

aw  Treaty  of  August  7,  1700,  Archives  No.  17,  Debates  and  Proceedings, 
vol,  I,  p,  1029  (swpra,  fn,  284/. 

Tbo  Creek  Treaty  was  amended  on  June  29,  1796,  by  a treaty  which 
among  other  things  provided  that  the  United  States  give  to  the  Creek 
Nation  “goods  to  the  value  of  six  thousand  dollars,  and  * * * send 

to  tho  Indian  nation,  two  blacksmiths,  with  strikers,  to  be  employed  for 
the  upper  and  lower  Creeks  with  the  necessary  tools,”  Art,  8,  Treaty  of 
June  29,  1796,  7 Stat.  50. 

201  Bee  Art.  3,  Treaty  with  the  Kaskaskias,  August  13,  1803,  7 Stat.  78, 
infra,  for  the  first  contribution  by  the  United  States  for  organized  educa- 
tion in  the  support  of  a prie&t  '**  * * to  Instruct  * * * in  the 

rudiments  of  literature,”  See  also  Chapter  12,  see.  2, 

Art.  4,  Treaty  cf  July  2,  1791,  7 Stat.  39,  This  sum  was  increased 
later  to  $1,500  by  the  Treaty  at  Philadelphia  of  February  17,  1792,  7 Stat, 
42,  The  Holston  Treaty  was  further  amended  by  the  Treaty  of  Tellico  of 
October  2,  179S,  7 Stat.  62,  construed  In  Preston  v.  Broieder,  1 Wheat. 
115  (1816)  ; Lat timer  v,  Poteet,  14  Pet,  4,  13  (1840), 

a*  Worcester  v.  Georgia,  6 Pet.  515,  555-558  (1832), 

294  See  fn.  288  supra,  A similar  provision  appears  in  the  Treaties  of 
January  21,  1785,  with  the  Wiandots,  Delawares,  Chlppawas,  and  Otta- 
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article,  the  court  in  Raymond  v,  Raymond 286  cites  as  the  basis 
for  tb^  lack  of  jurisdiction  of  the  federal  judiciary  in  suits 
between  members  of  the  Cherokee  Nation,  saying; 

It  is  not  material  to  the  present  issue  that  this  provision 
has  been  subsequently  mollified.  It  shows,  as  do  subse< 
neat  trestles*  that  for  more  than  a century  this  tribe  of 
ndiafts  had  claimed  and  exercised,  and  the  United  States 
have  guarantied  and  secured  to  it,  the  exclusive  right  to 
regulate  its  local  affairs,  to  govern  and  protect  the  persons 
and  property  of  its  own  people,  and  of  those  who  join  them, 
and  to  adjudicate  and  determine  their  reciprocal  rights 
and  duties.  * * * (P.  722.) 

Despite  efforts  at  conciliation,  dissatisfaction  was  spreading 
among  the  Indian  tribes.  Word  was  received  that  the  Indians 
of  the  Northwest  Territory  were  preparing  to  cooperate  with  the 
Six  Nations  In  a major  war,  Washington  dispatched  instruc- 
tions to  Colonel  Pickering  to  hold  a ceuttdl  with  the  Six  Nations. 
At  the  same  time  preparations  were  made  to  take  military  action 
on  the  western  frontier  and  General  Wayne,  a Revolutionary  War 
veteran,  was  put  in  charge  of  the  troops,  who  on  August  20, 
1794f  routed  the  natives  in  the  battle  Of  Fallen  Timbers. 

A new  treaty  was  made  with  the  Six  Nations  on  November  11, 
1794,SB®  In  this  agreement  the  lands  belonging  to  the  Oneidas, 
Ononrlagas,  Cayuga s,  and  Senecas  were  described  and  acknowl- 
edged by  the  United  States  as  the  property  of  the  aforementionecl 
Indian  nations  and  in  addition  the  United  States  pledged  to  add 
the  sum  of  $3*000  to  the  $1,500  annuity  already  allowed  by  the 
Treaty  of  April  23,  1792,257  with  the  Five  Nations. 

Shortly  thereafter,  a treaty  ^ was  concluded  with  the  nations 
which  had  participated  in  the  ill-fated  expedition  against  General 
Wayne,  This  agreement  provides  for  the  cession  of  an  im- 
mensely important  area  which  today  comprises  most  of  the  State 
of  Ohio  and  a portion  of  Indiana,  At  the  same  time  the  United 
States  stipulates  (Article  5)  : 

The  Indian  tribes  who  have  a right  to  those  lands,  are 
quietly  to  enjoy  them,  hunting,  planting,  and  dwelling 
thereon  so  long  as  they  please,  without  any  molestation 
from  the  United  States;  but  when  those  tribes,  or  any  of 
them,  shall  be  disposed  to  sell  their  lands,  or  any  part  of 
them,  they  are  to  be  sold  only  to  the  United  States;  and 
until  such  sale,  the  United  States  will  protect  all  the  said 
Indian  tribes  in  the  quiet  enjoyment  of  their  lands  against 
all  citizens  of  the  United  States,  and  against  all  other 
white  persons  who  intrude  upon  the  same. 

The  exact  meaning  of  this  recital  was  at  issue  in  ‘Williams  y. 
City  of  Chicago , After  examining  the  instrument  in  detail  the 
court  held: 

* * * We  think  it  entirely  dear  that  this  treaty  did 

not  convey  a fee  simple  title  to  the  Indians ; that  under  it 
no  tribe  could  claim  more  than  the  right  of  continued 
occupancy ; and  that  when  this  was  abandoned  all  legal 

was,  Art.  5,  7 Stat,  16  ; November  28,  1785,  with  the  Cherokeea,  Art.  5, 

7 Stat.  18  ; January  3,  1786,  with  the  Choctaws,  Art,  4,  7 Stat,  21 ; Jan- 
uary 10,  1786,  with  the  CMckasnws,  Art,  4,  7 Stat.  24  ; January  31,  178G, 
with  the  Shawnees,  Art,  7,  1 Stat,  20 ; January  0,  1789,  with  the  Wiam 
dots,  Delawares,  Chlppewas,  and  Ottawas,  Art.  9,  7 Stat.  28;  August  7, 
1790.  with  the  Creeks,  Art.  6,  7 Stat.  35;  August  3,  1795.  with  the 
Wyandots,  Delawares,  Chipewas,  Ottawas.  etc..  Art.  6,  7 Stat,  49,  See 
also  Chapter  1,  sec,  3, 

^Raymond  v.  Raymond,  83  Fed.  721  (C,  C.  A,  8,  1897), 

^7  Stat.  44.  An  earlier  treaty  had  been  concluded  October  22,  1784, 

7 Stat.  15. 

Unpublished  treaty  (Archives  No,  19). 

388  Treaty  with  the  Wyandots,  Delawares,  Shawanoes,  etc.,  August  3, 
1795,  at  Greenville,  7 Stat,  49,  "The  ratification  of  this  treaty  Is  to  be 
considered  as  the  terminus  a quo  a man  might  safely  begin  a settlement 
on  the  Western  frontier  of  Pennsylvania,”  Morrises  Lessee  v.  Neighman, 

4 Dali,  209,  210  (1800),  For  provisions  under  this  treaty  relating  to 
disposal  of  land  by  Indians  see  Patterson  v,  Jenks,  in,  288,  supra. 
Chippewa  Indians  were  treated  as  a single  tribe  in  this  treaty.  Chippewa 
Indians  of  Minnesota  v.  United  Plates,  301  U-  S.  358  (1937). 
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right  or  interest  which  both  tribe  and  its  members  had  in 
the  territory  came  to  an  end.  + * * 790  (Pp.  437— 13S, ) 

The  Seven  Nations  of  Canada  on  May  31,  I796,300  released  all 
territorial  claims  within  the  State  of  New  York,  with  the  except 
tlon  of  a tract  of  laud  6 miles  square. 301 

D.  EXTENDING  THE  NATIONAL  DOMAIN;  1800-17 

By  1800  the  rapid  growth  of  the  nation  had  given  impetus  to 
the  drive  to  add  to  the  territory  under  federal  ownership.  This 
could  be  done  effectively  by  extinguishing  native  title  to  desired 
lands.  The  treaty  makers  of  this  period  may  be  said  to  have  had 
a single  objective — the  acquisition  of  more  land. 

Success  in  this  direction  was  almost  immediate  and  by  1803  the 
President  of  the  United  States  was  able  to  report  to  Congress : 

The  friendly  tribe  of  Easkaskia  Indians  * * * has 

transferred  its  country  to  the  United  States,  reserving 
only  for  its  members  what  is  sufficient  to  maintain  them 
in  an  agricultural  way,  * * * This  country,  among  the 
most  fertile  within  our  limits*  extending  along  the  Missis- 
sippi from  the  mouth  of  the  Illinois  to  and  up  the  Ohio* 
though  not  so  necessary  as  a barrier  since  the  acquisition 
of  the  other  bank*  may  yet  be  well  worthy  of  being  laid 
open  to  immediate  settlements  as  its  inhabitants  may 
descend  with  rapidity  in  support  of  the  lower  country, 
should  future  circumstances  expose  that  to  foreign 
enterprise.302 

Article  3 of  the  Easkaskia  treaty  contains  the  first  provision 
for  contributions  by  the  United  States  for  organized  education,*4 
for  the  erection  of  a new  church;305  and  for  the  building  of  a 
house  for  the  chief  as  a gift,®00 

The  Indians  pledge  themselves  to  refrain  from  waging  war  or 
giving  any  insult  or  offense  to  any  other  Indian  tribe  or  to  any 
foreign  nation  without  first  having  obtained  the  approbation  and 
consent  of  the  United  States  (Art.  2),  The  United  States  In 
turn  take  the  tribe  under  their  immediate  care  and  patronage, 
and  guarantee  a protection  similar  to  that  enjoyed  by  their  own 
citizens.  The  United  States  also  reserve  the  right  to  divide  the 
annuity  promised  to  the  tribe  “*  * * amongst  the  several 

families  thereof,  reserving  always  a suitable  sum  for  the  great 
chief  and  his  family.”  (Art.  4.) 

President  Jefferson  selected  William  Henry  Harrison*  Gov- 
ernor of  Indiana  Territory,  to  represent  the  United  States  Gov- 
ernment In  its  negotiations  with  the  Indian  tribes  of  the  West1^ 

After  protracted  negotiations  at  Fort  Wayne  with  the  Dela- 
wares, Shawnees,  and  other  tribes  of  the  Northwest  Territory,  a 
substantial  cession  of  territory  was  secured  by  the  Treaty  of 
Tune  7,  1803.“® 

An  interesting  provision  is  found  in  Article  3*  whereby  the 
United  States  guaranteed  to  deliver  to  the  Indians  annually  salt 


200  242  O.  3.  434  (1917). 

300  Treaty  of  May  31,  1790,  7 Stat,  55.  -‘The  7 tribes  signified  are  the 
Skighquan  (Niplsaing),  Estjage  (Saulteurs),  Asaiaagh  (Missisauga) , 
Karkadage,  Adgenauwe,  Karribaet,  and  Adirondax  (Algonblns),  The 
4th,  6th,  and  8th  are  unidentified.*1  Bull.  No,  30,  Bureau  of  American 
Ethnology,  Handbook  of  American  Indiana,  pt.  2,  p,  615, 

^Tliis  tract  was  reserved  for  the  Indians  of  St-  Regis  village,  and  is 
now  the  St,  Regis  Reservation.  See  Chapter  22,  see,  20, 

Message  of  October  17,  1803,  in  Debates  and  Proceedings  (1808— 4), 
vol.  18,  pp,  12—18. 

s33  Treaty  of  August  13,  ISOS,  7 Stat,  78. 

See  Unpublished  Treaty  of  August  7,  1790  (Archives  No,  17), 
fn.  290  supra,  and  Chapter  12,  sec.  2. 

**  In  1794  the  United  States  agreed  to  contribute  $1,000  toward 
rebuilding  a church  for  the  Oneidas  destroyed  by  the  British  in  the 
Revolutionary  War,  Treaty  of  December  2,  1794,  Art.  4,  7 Stat,  47, 

509  Gifts  to  the  enief  were  continued  in  later  treaties. 
w Oskisos,  Teeunsseh,  and  his  Times  (1988),  p.  96, 

508  7 Stat  74,  While  certain  commercial  concessions  have  been  noticed 
before  this,  for  the  first  time  the  United  States  is  granted  (Art,  4)  the 
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not  to  exceed  150  bushels  from  a salt  spring  which  the  Indians 
had  ceded. 

The  next  year  another  large  area  was  secured  from  the  Dela- 
wares.30* In  this  treaty  the  United  States  expressly  recognizes 
the  Delaware  Indians  “as  the  rightful  owners  Of  all  the  coun- 
try" specifically  bounded  (Art,  4). 

Since  the  Piankishaw  Tribe  refused  to  recognize  the  title  of 
the  Delawares  to  the  land  ceded  by  this  treaty,510  Harrison  nego- 
tiated a separate  treaty.311  It  provided  for  land  cessions  and 
reserved  the  right  to  the  United  States  of  apportioning 
the  annuity,  “allowing  always  a due  proportion  for  the  chiefs/’ 312 
Harrison  went  to  St.  Louis  to  meet  the  chiefs  of  the  Sacs  and 
Foxes,  and  bargain  for  their  land,  which  was  rich  in  mineral 
deposits  of  copper  and  lead.  There  lie  succeeded  in  getting,  on 
November  3, 1804/13  as  has  been  noted  by  his  biographer  Dawson, 
“the  largest  tract  of  land  ever  ceded  in  one  treaty  by  the  Indians 
since  the  settlement  of  North  America  * * 314 

In  this  agreement  it  is  stipulated  (Art,  8)  that  “the  laws  of  the 
United  States  regulating  trade  and  intercourse  with  the  Indian 
tribes,  are  already  extended  to  the  country  inhabited  by  the 
Saukes  and  Foxes.”  The  tribes  also  promise  to  put  an  end  (Art. 
10)  to  the  war  which  waged  between  them  and  the  Great  and 
Little  Osages,  Article  11  guarantees  a safe  and  free  passage 
through  the  Sac  and  Fox  country  to  every  person  travelling  under 
the  authority  of  the  United  States/15 
The  conclusion  of  the  treaty  at  St.  Louis  brings  to  an  end  for 
several  years  negotiations  with  the  Indians  of  the  West,  How- 
ever, treaty »making  in  other  quarters  continued  and  Jefferson 
was  able  to  Inform  Congress  in  1805 : 

Since  your  last  session,  the  northern  tribes  have  sold 310 
to  us  the  land  between  the  Connecticut  Reserve  and  the 
former  Indian  boundary,  and  those  on  the  Ohio,  from  the 
same  boundary  to  the  Rapids,  and  for  a considerable  depth 
inland.  The  Chickasaw®  and  the  Cherokecs  have  sold317 
us  the  country  between  and  adjacent  to  the  two  districts  of 


right  to  locate  three  tracts  of  land  ae  sites  for  bouses  of  entertainment. 
However,  if  ferries  are  esablished  in  connection  therewith,  tbo  Indians 
are  to  cross  said  ferries  toll  free. 

Six  other  treaties  which  need  not  be  examined  at  length  were  neg0» 
tinted  during  the  first  years  of  Jefferson’s  Administration  : Chickasaws, 
Treaty  of  October  24,  1801,  7 Stat,  65  ; Choctaws,  Treaty  of  December  17, 

1801,  7 Stat  66  ; Creeks,  Treaty  of  June  18,  1802,  7 Stat.  68  ; Senecas, 
Treaty  of  June  30,  1802,  7 Stat,  72 ; Choctaws,  Treaty  of  October  17, 

1802,  7 Stat,  73 ; Choctaws,  Treaty  Of  August  31,  1803,  7 Stat.  80.  These 
included  two  treaties  for  the  building  of  roads  through  Indian  territory, 
two  treaties  relinquishing  areas  of  land  to  private  Individuals  under  the 
sanction  of  the  United  States,  and  two  treaties  for  running  boundary 
lines  in  accordance  with  previous  negotiations,  and  two  treaties  providing 
for  cessions  of  territory  to  the  United  States. 

^Treaty  of  August  18,  1804,  7 Stat,  81, 

*»  See  Art.  6,  Treaty  of  August  .18,  1804,  with  tbo  Delawares,  7 Stat.  81. 

3U  August  27,  1804,  7 Stab  83, 

™ Ibid.,  Art  4. 

543  Treaty  of  November  3,  1804,  7 Stat.  84,  construed  in  Sao  and  Focn 
Indiana  of  the  Mississippi  in  Iowa  v.  Sac  and  Fooo  Indians  of  the 
Mississippi  in  Oklahoma , 220  U.  S.  48l  (1911). 

w*  Gskison,  op.  cit . p.  105. 

?l5An  additional  article  provided  that  under  certain  conditions  grants 
of  land  from  the  Spanish  Government,  not  included  within  the  treaty 
boundaries  should  not  be  invalidated.  This  particular  provision  was 
given  application  in  a decision  by  the  Supreme  Court  of  the  United  States 
in  Marsh  ▼,  Brooks , 14  How.  513  (1852)* 

gw  Treaty  with  the  Wyandots,  Ottawas,  etc,,  of  July  4,  1805,  7 Stat.  87  ; 
Treaty  with  the  Delawares,  Fottawatimieg,  etc,,  of  August  21,  1805,  7 
Stat.  91.  In  this  last-mentioned  treaty  the  United  States  agreed  to  con- 
sider (Art.  4)  the  Miamis,  Eel  River,  and  Wea  Indians  as  “joint  owners” 
of  a certain  area  of  land  and  for  the  first  time  agreed  not  to  purchase 
said  land  without  the  consent  of  each  of  said  tribes.  In  early  treaties 
the  Chippewas  were  dealt  with  as  a single  tribe.  Chippewa  Indians  of 
Minnesota  v.  United  States,  301  U.  S.  358  (1937). 

317  Treaty  with  the  Chickasaws  of  July  23,  1805,  7 Stat.  89;  Treaties 
with  the  Cherokees  of  October  25  and  27,  1805,  7 Stat.  93,  95. 


Tennessee,  nml  the  Creek®  718  the  residue  of  tlieir  lands  in 
the  fork  of  Ocuinigoe  up  to  the  Ulcofaulmtehe.  The  three 
former  purchases  are  important,  inasmuch  as  they  con- 
solidate disjoined  parts  of  our  settled  country,  and  render 
iihelr  intercourse  secure;  and  the  second  particularly  so, 
as,  wlili  the  small  point  on  the  river,  which  we  expect  is  by 
tins  time  ceded  by  the  Rim  ikes  haws/13  It  completes  our 
possession  of  the  whole  of  both  banks  of  the  Ohio,  from  its 
source  to  near  its  mouth,  and  the  navigation  of  that  river 
Is  thereby  rendered  forever  safe  to  our  citizens  settled  and 
settling  on  its  extensive  waters.  The  purchase  from  the 
Creeks  too  has  been  for  some  time  particularly  interesting 
to  the  State  of  Georgia.230 

A treaty  negotiated  with  the  Choctaws  in  November  16,  1805, 351 
contained  the  first  reservation  of  land  for  the  use  of  individual 
Indians.*32 

Article  2 carries  the  significant  provision  of 

Forty  eight  thousand  dollars  to  enable  the  Mingoes 
to  discharge  the  debt  due  to  their  merchants  and  trad- 
ers * * */* 

The  treaty  with  the  Great  and  Little  Os  ages  of  November  10, 
ISGS/24  provided  in  addition  to  land  cessions,125  the  pledge  (Art. 
12)  that  the  Osagcs  would  not  furnish  “*  * * any  nation  or 

tribe  of  Indians  not  in  amity  with  the  United  States,  with  guns, 
ammunitions,  or  other  implements  of  war.” 

In  one  of  ins  last  official  messages  to  Congress  on  November  8, 
ISOS,  Jefferson  observed; 

With  our  Indian  neighbors  the  public  peace  has  been 
steadily  maintained.  Some  instances  of  individual  wrong 
have,  as  at  other  times,  taken  place,  but  In  no  wise  impli- 
cating the  will  of  the  nation.  Beyond  the  Mississippi,  the 
Iowas,  the  Sacs,  and  the  Alabamas,  have  delivered  up  for 
trial  and  punishment  individuals  from  among  themselves, 
accused  of  nuirdering  citizens  of  the  United  States.  On 
this  side  of  the  Mississippi,  the  Creelcs  are  exerting  them- 
selves to  arrest  offenders  of  the  same  kind;  and  the  Choc- 
taws have  manifested  tlieir  readiness  and  desire  for 
amicable  and  just  arrangements  respecting  depredations 
committed  by  disorderly  persons  of  their  tribe.  * * * 

one  of  the  two  great  divisions  of  the  Cherokee  nation  have 
now  under  consideration  to  solicit  the  citizenship  of  the 
United  States,  and  to  be  identified  with  us  in  laws  and 
government,  in  such  progressive  manner  as  we  shall  think 
best/20 

During  this  time  there  had  come  into  power  and  influence 
among  a"  great  number  of  Indian  tribes  a Shawnee,  Tecumsoh, 
and  his  brother  Laulewasikau  called  “The  Prophet,”  When 
disturbing  reports  of  the  behavior  of  the  two  Shawneeg  reached 
Harrison,  he  resolved  to  press  further  before  all  Indian  tribes 
were  rendered  unwilling  to  part  with  their  land.  Accordingly  in 
September  1800,  he  convened  the  head  men  of  the  Delawares, 
Pottawatomies,  Miamis,  and  Eel  River  Miamis  and  requested 
some  2,600,000  acres/27  This  they  yielded /®  A month  later 


5,8  Treaty  of  November  14,  1805,  7 Stat.  96,  construed  in  Coffee  v. 
Groover,  123  U,  S,  1,  14  (1887), 

ala  Treaty  of  December  30,  1805,  7 Stat.  100. 

320  Message  of  December  3,  1805,  in  Debates  and  Proceedings  (1805=7), 
▼Ol.  15,  P,  15. 

^ Treaty  of  November  16,  180o,  7 Stat.  98. 

323  Ibid.,  Art.  1.  A tract  of  land  was  reserved  for  the  use  of  Alzira  and 
Sophia,  daughters  of  a white  man  and  Choctaw  woman. 

323  This  is  not  the  first  time  that  allusion  to  the  distressed  financial  sit- 
uation of  the  Indians  was  made  in  a treaty*  Both  the  Treaty  with  the 
Creeks.  June  16,  1802,  Art*  2,  7 Stat*  GS,  and  the  Treaty  with  the  Chick* 
asaws,  July  23,  1805,  Art.  2,  7 Stat.  89,  make  mention  of  debts  owed  by 
the  natives.  Also  see  Chapter  8,  see,  70. 

324  Treaty  of  November  10,  1808,  7 Stat.  107,  construed  in  Hot  Springs 
Cases,  92  U,  S.  698,  704  (1875). 

325  Debates  and  Proceedings  (1808-9),  voh  19,  p,  13. 

mil  Ibid.  By  the  Treaty  of  Detroit,  November  17,  1807,  7 Stat.  105,  and 
the  Treaty  of  Brownstown,  November  25,  1808,  7 Stat.  112,  less  Impor- 
tant territorial  concessions  were  secured. 

327  Ogkisoa,  op.  QiUj  p,  100, 

«s  Treaty  of  September  80,  1809,  7 Stat.  113. 
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Harrison  concluded  an  agreement  with  the  Wean  recognizing 
their  claim  to  the  land  just  ceded  and  extinguishing  It  for  an 
annuity  and  a cash  gift  ; anti  promised  additional  money  if  the 
Kiekapoos  should  agree  to  the  cession.***  Shortly  thereafter, 
December  9,  1800,  the  Kick  a poos  capitulated  and  ceded  some 
250,000  acres  for  a $500  annuity  plus  $1,500  in  goods-330 

These  cessions  soon  occasioned  dissatisfaction  among  the  In- 
dians and,  in  the  summer  of  1810,  with  Indian  war  imminent  in 
the  Wabash  valley,  Harrison  summoned  Teeumseh  and  his  war- 
riors to  a conference  at  Vincennes.*31  Here  the  Shawnee  Chief 
delivered  his  ultimatum.  Only  with  great  regret  would  he  con- 
sider hostilities  against  the  United  States,  against  whom  land 
purchases  were  the  only  complaint.  However,  unless  the  treaties 
of  the  autumn  of  1S09  were  rescinded,  he  would  be  compelled  to 
enter  into  an  English  alliance.332 

Upon  being  informed  by  the  Governor  that  such  conditions 
could  not  be  accepted  by  the  Government  of  the  United  States, 
Teeumseh  proceeded  to  merge  Indian  antagonisms  with  those  of  a 
larger  conflict — the  War  of  1312  with  Great  Britain.  The  only 
treaty  of  military  alliance  the  United  States  was  able  to  nego- 
tiate was  that  with  the  Wy  an  dots,  Delawares,  Shawanoese, 
Senecns,  and  Miamlcs  on  July  22,  1814a53ii 

In  1813  war  broke  out  among  the  Upper  Greek  towns  that  had 
been  aroused  by  the  eloquence  of  Teeumseh  several  years  before. 
Fort  Mims  near  Mobile  was  burned,  and  the  majority  of  its  in- 
habitants killed.334  Andrew  Jackson,  in  charge  of  military  opera- 
tions in  that  quarter,  launched,  an  obstinate  and  successful 
campaign,  leveling  whole  towns  in  the  process.35- 

Since  the  Greeks  were  a nation,  and  the  hostile  Creeks  could 
not  make  a separate  peace,  Jackson  met  with  representatives  of 
the  nation,  friendly  for  the  most  part,  and  presented  his  ‘‘Articles 
of  Agreement  and  Capitulation/- 

The  General  demanded  the  surrender  of  23,000,000  acres,337 
hr: If  or  more  of  the  ancient  Greek  domain,338  as  an  indemnity 
for  war  expenses.  Failure  to  comply  would  be  considered 
hostile.3311  A large  part  of  this  territory  belonged  to  the  loyal 
Creeks,  but  Jackson  made  no  distinction.  Under  protest,  the 
“Articles  of  Agreement  and  Capitulation”  were  signed  August  9, 
1814/10 

320  Treaty  of  October  26,  1800,  7 Stilt.  116, 

330  Treaty  of  December  9,  1800,  7 Stat.  117,  Acreage  from  Osklson, 
op.  cit,  p,  107. 

331  Adams,  History  of  the  United  States  of  America  During  the  First 
Administration  of  James  Madison  (1800),  vol,  VI,  p,  85. 

332  Ibid.,  pp.  87-88. 

333  Treaty  of  July  22,  1814,  7 Stat,  118. 

oa*  Adams,  op.  cit.,  vol.  VII,  pp,  228-231. 

003  Ibid vol.  VII,  pp,  255=257, 

305  Ibid.,  vol.  VII.  PP.  2S0-2GO. 

a»  James,  Andrew  .Jackson  (1033),  p,  189. 

**  Arinina,  op.  cit,  vol.  VII,  p,  260.  Adams  estimates  that  two-thirds 
ot  the  Creek  land  was  demanded ; James  estimates  one-half  {op.  di. 
p,  ISO), 

James,  op.  cit . p.  190  * Adams,  op,  cit.  p,  260, 

120.  “Title  of  the  Creek  Nation”  to  lands  in  Georgia  ’’was 
extinguished  throughout  most  of  the  southern  part  of  the  state  by  the 
treaties  made  with  the  nation  in  1802,  1805,  and  1814,  7 Stat,  68,  96, 

120.’’  Coffee  v.  Groover 123  IT.  §.  1,  14  (1887),  This  land  cession  was 
the  subject  of  much  controversy  for  more  than  a century.  After  the 
passage  of  the  so-called  jurisdiction  act  (Act  of  May  24,  1924,  43  Stat. 
139),  giving  jurisdiction  to  the  Court  of  Claims  to  render  judgment  on 
claims  arising  out  of  Creek  treaties,  the  Creek  Nation  filed  a petition 
seeking  payment  for  the  twenty-three  millions  and  more  acres  of  land 
with  interest,  averring  that— 

* * * the  representatives  of  the  Creek  Nation  mot,  all  of 

them,  with  one  exception,  being  friendly  and  not  hostile  to  the 
United  States,  and  protested  to  General  Jackson  that  the  lands 
were  perpetually  guaranteed  to  the  Creek  Nation  by  treaty,  that 
the  hostile  Creeks  had  no  interest  in  the  fee  to  the  lands,  and  that 
the  treaty  as  drawn  did  not  provide  any  compensation  for  the 
lands  required  to  l»e  ceded.  * * * “that  said  Jackson  repre- 

sented to  said  council  that  he  was  without  power  to  make  any 
agreement  to  compensate  them  for  tlieir  lands  and  that  unless 

o 
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Certain  other  provisions  Indicate  the  spirit  of  capitulation  in 
which  the  treaty  was  negotiated.  For  example,  Article  3 de- 
mands that  all  communication  with  the  British  mul  the  Spanish 
bo  abandoned,  and  Article  G provides  that  "all  the  prophets  and 
instigators  of  the  war  * * * who  have  not  submitted  to 
the  arms  of  the  United  States  * * be  surrendered. 

The  terms  of  the  pence  which  brought  to  an  end  the  War  of 
1812  provided  for  a general  amnesty  for  the  Indians,3"  and  the 
Federal  Government  proceeded  to  come  to  terms  of  peace  with 
the  various  tribes.  Twenty  treaties  were  negotiated  in  2 years, 
providing  chiefly  for  mutual  forgiveness,  perpetual  peace,  and 
delivering  up  of  prisoners,  the  recognition  of  former  treaties, 
unci  acknowledgment,  of  the  United  States  as  sole  protector.34* 

E.  INDIAN  REMOVAL  WESTWARD?  1S17-46 

With  the  Increasing  reluctance  of  Indians  to  part  with  their 
lands  by  treaties  of  cession,  the  policy  of  removal  westward 
was  accelerated.  The  United  States  offered  lands  In  the  West 
for  territory  possessed  by  the  Indians  in  the  eastern  part  of 
the  United  States.  This  served  the  double  purpose  of  making 
available  for  white  settlement  a vast  area,  and  solving  the 
problem  of  conflict  of  authority  caused  by  the  presence  of 
Indian  nations  within  state  boundaries. 

Although  the  program  had  been  considered  in  certain  quarters 
for  some  time,  it  was  not  until  after  the  close  of  the  War  Of  1812 
that  the  first  exchange  treaty  was  concluded.343  Then  for  ah 

they  signed  the  treaty  as  he  had  drawn  it  he  would  furnish  the 
whole  tribe  with  provisions  and  ammunition  and  that  they  could 
go  down  to  Pensacola  and  join  the  Red  Sticks  and  British  and 
that,  by  the  time  they  got  there,  he  would  be  on  their  tracks  and 
whip  them  and  the  British  and  drive  them  into  the  sea,1'  and  that 
driven  to  this  extremity  they  submitted  and  signed  the  treaty. 
(Pp.  273ta272.) 

This  petition  was  dismissed  on  March  7,  1927,  the  Court  of  Claims 
bolding  that  the  jurisdictional  act  does  not  give  jurisdiction  oyer  a claim, 
the  allowance  of  Which  involved  the  setting  aside  of  a treaty  on  the 
ground  that  it  was  entered  into  under  fraud,  Creek  Nation  v.  United 
States,  63  C,  Cis.  270  (1927),  cert.  den.  274  U,  8,  751, 

541  Ninth  Article,  Treaty  of  Ghent  of  December  24,  1814,  8 Stat.  218. 

^ Poutawatamie,  July  18,  1815,  7 Stat.  123 ; Fiankishaw,  July  18, 
1813,  7 Stat,  124;  Teeton,  July  19,  1815,  7 Stat.  125:  Sioux  of  Lake,  July 
19,  1815,  7 Stat.  120;  Sioux  of  the  River  of  St.  Peters,  July  19,  1815,  7 
Stat,  127;  Yankton,  July  19,  1815,  7 Stat.  128;  Msbas,  July  20,  181  h. 
7 Stat,  129 ; Kiekapoos,  September  2,  1815,  7 Stat.  130 ; Delawares, 
Wyandote,  Senecas,  etc.,  September  8,  1815,  7 Stat,  131 ; Great  and  Little 
Osage,  Seotember  12,  1815,  7 Stat,  133,  The  Supreme  Court  in  Con- 
gftruiug  the  treaty  with  the  Great  and  Little  Osageg,  September  12,  1815, 
states : "peace  was  reestablished  between  the  contracting  parties,  and 
former  treaties  were  renewed  * * *.,f  State  of  Missouri  v«  State 

of  I own,  7 How.  559,  60S  (1840).  Sac,  September  13,  1815,  7 Stat  134; 
Fox,  September  14,  1815,  7 Stat  135 ; laway,  September  16,  1815,  7 
Stat.  136  j Kansas,  October  28,  1815,  7 Stat.  137  ; Sacs  of  Rock  River, 
May  13,  1816,  7 Stat.  141  ; Sioux  of  the  Leaf,  Sioux  of  the  Broad  Leaf, 
nnd  Sioux  Who  Shoot  in  the  Pine  Tops,  June  1,  1816,  7 Stat  143; 
Winnebago,  June  3,  1816,  7 Stat,  144 ; Menomonee,  March  30,  1817,  7 
Stat,  153  ; Ottoes,  June  24,  1817,  7 Stat  154  ; Ponqarar,  June  25,  1817, 
7 Stat  105. 

Five  other  treaties  negotiated  during  this  period  provided  for  cessions 
of  territory : Cherokees,  March  22,  1816,  7 Stat.  138 ; Ottawas,  Chipawas, 
etc.,  August  24,  1816,  7 Stat.  146  ; Cherokee,  September  14,  1816,  7 Stat. 
148 ; Chickasaws,  September  20,  1816,  7 Stat,  150  ; Chactnw,  October  24, 
1810,  7 Stat.  152. 

The  Treaty  of  September  20,  1816,  7 Stat.  150,  with  the  Chickasaws, 
made  provision  (Art,  6)  for  liberal  presents  to  specified  chiefs  and  indi- 
vidual Indians.  Article  7 provided  that  no  more  licenses  were  to  be 
granted  to  peddlers  to  traffic  in  goods  in  the  Chickasaw  Nation, 

Treaty  of  July  8f  1817,  7 Stat.  150.  Construed  in  Cherokee  Nation 
y,  Georgia,  5 Pet.  1,  6 (1S31)  ; Marsh  v.  Brooks , 8 How,  223,  232  (1850)  S 
Holden  V-  Joy,  17  Walk  211,  212  (1872).  The  Supreme  Court  again 
construed  this  treaty  in  Heckman  v.  United  States,  224  TJ,  S.  413,  429 
(1912).  “In  1817  * * * the  Cherokee  Nation  ceded  to  the  United 

States  certain  tracts  which  they  formerly  held,  and  in  exchange  the 
United  States  bound  themselves  to  give  to  that  branch  of  the  Nation  on 
the  Arkansas  as  much  land  as  they  had  received,  or  might  thereafter 
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most  80  years  thereafter  Indian  treaty  making  was  concerned 
almost  solely  with  removing  certain  tribes  of  natives  to  the 
vacant  lands  lying  to  the  westward.  The  first  and  most  sig- 
nificant of  these  treaties  was  concluded  with  the  southern  tribes 
later  known  as  the  “Five  Civilized  Tribes.” 

1.  Cherokees . — In  181G  Andrew  Jackson  as  Commissioner  for 
the  United  States  met  with  the  Cherokees  to  discuss  the  proposi- 
tion of  exchanging  lands.  Many  influential  Oherokees  were 
bitterly  opposed  to  it,  and  the  great  majority  of  Indians  were 
extremely  dubious  of  the  value  of  removing  elsewhere. 

However,  the  next  year  a treaty,  prepared  by  Andrew  Jack- 
son,  was  accepted  by  representatives  of  the  Cherokee  Nation.34* 
Its  recitals  include  (Art.  5)  a cession  of  the  land  occupied  by  the 
Cherokee  Nation  in  return  for  a proportionate  tract  of  country 
elsewhere,  a stipulation  (Art.  3)  for  the  taking  of  a census  of 
the  Cherokee  Nation  in  order  to  determine  those  emigrating  and 
those  remaining  behind  and  thus  divide  the  annuities  between 
them;  compensation  for  improvements  (Arts.  6 and  7)*  and 
(Art.  8)  reservations  of  640  acres  of  Cherokee  land  in  life  estate 
with  a reversion  in  fee  simple  to  their  children,  to  “each  and 
every  head  of  any  Indian  family  residing  on  the  east  side  of  the 
Mississippi  River  * * * wlio  may  wish  to  become  citizens 

* * * >»  D4D  These  “reservations”  were  the  first  allotments,  and 

the  idea  of  individual  title  with  restrictions  on  alienation,  as  a 
basis  of  citizenship,  was  destined  to  play  a major  role  in  later 
Indian  legislation. 

When  the  attempt  to  execute  the  treaty  was  made,  its  weak- 
nesses came  to  light.  Removal  was  voluntary,  and  the  national 
will  to  remove  was  lacking.  In  1819  a delegation  of  Cherokees 
appeared  in  Washington  and  negotiated  with  Secretary  Calhoun 
a new  treaty which  contemplated  a cessation  of  migration. 

The  Cherokee  Nation  opposed  removal  and  further  cession  of 
land,  but  once  more  the  Federal  Government  sought  to  per* 
suade  them  to  move  west.  By  the  treaty  of  May  6,  1828, 34T  made 
with  that  portion  of  the  Cherokee  Nation  which  had  removed 
across  the  Mississippi  pursuant  to  earlier  treaties,  another  offer 
was  made.  Article  8 provides : 

* * * that  their  Brothers  yet  remaining  in  the  States 

may  be  induced  to  join  them  * * * it  is  further 

agreed,  on  the  part  of  the  United  States,  that  to  each  Head 
of  a Cherokee  family  now  residing  within  the  chartered 
limits  of  Georgia,  or  of  either  of  the  States,  East  of  the 
Mississippi,  who  may  desire  to  remove  West,  shall  be 
given,  on  enrolling  himself  for  emigration,  a good  Rifle,  a 
Blanket,  and  Kettle,  and  five  pounds  of  Tobacco : (and  to 
each  member  of  his  family  one  Blanket,)  also,  a just  com- 
pensation  for  the  property  he  may  abandon,  to  be  assessed 

receive,  east  of  the  Mississippi,  * * *”  The  tribe  (Cherokee)  was 

divided  Into  two  bodies,  one  of  which  remained  where  they  were,  east 
of  the  Mississippi,  and  the  other  settled  themselves  upon  United  States 
land  In  the  country  on  the  Arkansas  and  White  rivers. 

The  effect  of  reserves  to  individual  Indians  of  a mile  square  each, 
secured  to  heads  of  families  by  the  Cherokee  treaties  of  1817  and  1819, 
Is  directly  decided  in  the  case  of  Cornet  v,  Winton’s  Lessee,  2 Yergers 
Ten.  Rep.  143  (1826),  Tlie  division  of  the  Cherokee  Nation  into  two 
parties  Is  also  discussed  in  Old  Settlers  v.  United  States,  1 48  V . S,  427. 
435-436  (1893). 

Treaty  of  July  8,  1817,  7 Stat,  156.  It  is  to  be  noted  that  In  the 
preamble  of  the  treaty  the  following  quotation  of  President  Madison 
is  cited  with  approval  ■ 

* * * when  established  in  their  new  settlements,  we  shall 

still  consider  them  as  our  children,  give  them  the  benefit  of 
exchanging  their  peltries  for  what  they  will  want  at  our  fac- 
tories. and  always  hold  them  firmly  by  the  band. 

846  For  opinions  of  the  Attorney  General  on  compensation  provided 
by  the  sixth  and  seventh  articles  on  rights  of  reservees  and  on  descent 
of  lands,  see  3 Op.  A,  G,  326  (1838)  ; 3 Op,  A.  G.  367  (1838)  ; 4 Op. 
A.  G.  116  (1842)  ; 4 Op.  A,  G,  580  (1847). 

Treaty  of  February  27,  1819,  7 Stat.  195. 

7 Stat.  811. 


by  persons  to  be  appointed  by  the  President  of  the  United 
States,348 

This  treaty  was  negotiated  to  define  the  limits  of  the  Cherokees’ 
new  home  in  the  West — limits  which  were  different  from  those 
contemplated  by  the  treaty  of  1817  and  convention  of  1819  and 
included  the  following  promise : 

The  United  States  agree  to  possess  the  Cherokee,  and  to 
guarantee  it  to  them  forever,  and  that  guarantee  is  hereby 
solemnly  pledged,  of  se%Ten  millions  of  acres  of  land, 

* * + 3*» 

Also  Interesting  is  the  preamble  wherein  is  stated : 

* * * the  anxious  desire  of  the  Government  of  the 

United  States  to  secure  to  the  Cherokee  nation  of  In- 
dians * * * a permanent  home,  and  which  shall,  un- 

der the  most  solemn  guarantee  of  the  United  States,  be, 
and  remain,  theirs  forever — a home  that  shall  never,  in  all 
future  time,  be  embarrassed  by  having  extended  around 
it  the  lines,  or  placed  over  it  the  jurisdiction  of  a Terri- 
tory or  State,  nor  be  pressed  upon  by  the  extension,  in  any 
way,  of  any  of  the  limits  of  any  existing  Territory  or 
State;  * * (P.  311.) 

Article  6 provided  that  whenever  the  Cherokees  desired  it,  a 
set  of  plain  laws  suited  to  their  condition  would  be  furnished.381 

Confidential  agents  were  then  sent  to  the  Cherokee  Nation  to 
renew  efforts  to  secure  immigrants  to  the  west,  but  these  efforts 
met  with  little  success,965  Obviously  more  forceful  measures 
would  have  to  be  used,  and  the  expansionists  awaited  eagerly 
the  replacing  of  John  Quincy  Adams  with  a Chief  Executive  who 
would  not  hesitate  to  take  such  action.863 

The  election  of  1828  supplied  just  such  a President.  Despite 
a conciliatory  inaugural  address,364  Andrew  Jackson  immediately 
made  it  clear  that  the  Indians  must  go  West. 185  In  this  he  was 

»48 The  term  “property  which  he  may  abandon*'  is  construed  as  fixed 
property,  “that  which  he  could  not  take  with  him ; la  a word,  the  land 
rtnd  improvements  which  he  had  occupied”  in  2 Op,  A.  G,  821  (1880). 

340  Treaty  of  May  6,  1828,  Art.  2,  7 Stat.  811. 

350  This  treaty  was  ratified  with  the  proviso  that  It  should  not  inter- 
fere with  the  lands  assigned  or  to  be  assigned  to  the  Creek  Indians  nor 
should  it  he  construed  to  cede  any  lands  heretofore  ceded  to  any  tribe 
by  any  treaty  now  In  existence. 

On  February  14,  1833,  a treaty  (7  Stat.  414)  to  settle  disputed 
Creek  claims  was  negotiated  with  the  Cherokee  Nation  west  of  the 
Mississippi,  In  addition  to  certain  amendments  to  the  preceding  agree- 
ment, an  outlet  described  as  a 

* * * perpetual  outlet.  West,  and  a free  and  unmolested  use 
of  all  the  Country  lying  West  of  the  Western  boundary  of  the 
above  described  limits,  and  as  far  West  as  the  sovereignty  of 
the  United  States,  and  their  right  of  soil  extend. 

which  had  been  guaranteed  in  Treaty  of  May  6,  1828,  Art  2,  7 Stat. 
311,  was  renfflrnied, 

351  This  article  was  canceled,  at  Cherokee  request,  by  Treaty  of  Febru- 
ary 14,  1838,  Art.  3,  7 Stat.  414. 

522  Foreman,  Indian  Removal  (1932),  pp,  21,  231;  Abel,  Indian  Con- 
solidation, In  Annual  Report,  American  Historical  Association  (1908), 
vol.  1,  p.  361. 

Abel,  op.  dt,  p.  370. 

384  In  his  speech  of  March  4,  1829,  Jackson  said  : 

It  will  be  my  sincere  and  constant  desire  to  observe  toward  the 
Indian  tribes  within  our  limits  a just  and  liberal  policy,  and 
to  give  that  humane  and  considerate  attention  to  their  rights 
and  their  wants  which  is  consistent  with  the  habits  of  our 
Government  and  the  feelings  of  our  people.  (H,  Mfsc.  Doc.,  53d 
Cong.  2d  seas.  (1893-94),  vol.  37,  pt,  2,  p,  438.) 

885  See  Abel  op.  Git,,  p,  370,  378;  Foreman,  op,  cit,  p,  21.  In  his 
first  message  to  Congress  of  December  8,  1829,  Jackson  urged  volun- 
tary removal  as  a protection  to  the  Indians  and  the  states.  (H,  Mlse, 
Doe.,  53d  Cong.  2d  aesg.  (189&-94),  vol,  37,  pt.  2,  p,  458.)  On  May 
28,  1830,  the  Indian  Removal  Act  (4  Stat,  411,  25  U.  S.  C,  174,  R,  S. 

| 2114)  was  passed,  (Amendments  guaranteeing  protection  to  the 
Indians  from  the  states  and  respect  for  treaty  rights  until  removal 
were  defeated  (Abel,  op  cit,  p,  380),)  It  gave  to  President  Jackson 
power  to  initiate  proceedings  for  exchange  of  lands.  This  was  begun, 
with  requests  for  conferences,  in  August  of  1830  (Foreman,  op , dt. 
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aided  by  the  legislature  of  Georgia  which  had  enacted  laws  to 
Imrrass  and  make  intolerable  the  life  of  the  Eastern  Cherokee. 

When  the  objectives  of  the  hostile  legislation  became  evident 
the  chief  of  the  Cherokee  Nation,  John  Ross,  determined  to  seek 
relief  and  filed  a motion  in  the  Supreme  Court  of  the  United 
States  to  enjoin  the  execution  of  certain  Georgia  laws.  The  bill 
reviewed  the  various  guarantees  in  the  treaties  between  the 
Cherokee  Nation  and  the  United  States  and  complained  that  the 
action  of  the  Georgia  legislature  was  in  direct  violation  thereof. 

While  the  jurisdiction  of  the  Supreme  Court  was  denied  on 
the  grounds  that  the  Cherokee  Nation  was  not  a foreign  state 
within  the  meaning  of  the  Constitution,  Chief  Justice  Marshall 
nevertheless  gave  utterance  to  a highly  significant  analysis— 
the  first  judicial  analysis— of  the  effect  of  the  various  treaties 
upon  the  status  of  the  Indian  nation  : 

*  *  * * The  numerous  treaties  made  with  them  by  the 

United  States,  recognise  them  as  a people  capable  of 
maintaining  the  relations  of  peace  and  war,  of  being 
responsible  in  their  political  character  for  any  violation 
of  their  engagements,  or  for  any  aggression  committed 
on  the  citizens  of  the  United  States,  by  any  individual  of 
tlielr  community.  Laws  have  been  enaeted  in  the  spirit 
of  these  treaties.  The  acts  of  our  government  plainly  rec- 
ognise the  Cherokee  nation  as  a state,  and  the  courts  are 
bound  by  those  acts.337 

Shortly  thereafter,  two  missionaries,  Worcester  and  Butler, 
were  Indicted  in  the  Superior  Court  of  Gwinnett  County  for  re- 
siding in  that  part  of  the  Cherokee  country  attached  to  Georgia 
by  recent  state  laws,  in  violation  of  a legislative  act  which  for- 
bade the  residence  of  whites  in  Cherokee  country  without  an  oath 
of  allegiance  to  the  state  and  a license  to  remain.^  Mr,  Worces- 
ter pleaded  that  the  United  States  had  acknowledged  in  its 
treaties  with  the  Cherokees  the  latter's  status  as  a sovereign 
nation  and  as  a consequence  the  prosecution  of  state  laws  could 
not  be  maintained.  He  was  tried,  convicted  and  sentenced  to  4 
years  in  the  penitentiary. 

On  a writ  of  error  the  case  was  carried  to  the  Supreme  Court 
of  the  United  States,  where  the  Court  asserted  its  jurisdiction 
and  reversed  the  judgment  of  the  Superior  Court  for  the  County 
of  Gwinnett  in  the  State  of  Georgia,  declaring  that  it  had  been 
pronounced  under  color  of  a law  which  was  repugnant  to  the 
Constitution,  laws  and  treaties  of  the  United  States.  Chief 
Justice  Marshall  in  delivering  this  opinion  examined  the  recitals 
of  the  various  treaties  with  the  Cherokees  and  proceeded  to 
point  out : 

* * * They  [state  laws]  interfere  forcibly  with  the 

relations  established  between  the  United  States  and  the 
Cherokee  nation,  the  regulation  of  which,  according  to  the 
settled  principles  of  our  constitution,  are  committed  ex- 
clusively to  the  government  of  the  Union.  They  are  in 
direct  hostility  with  treaties,  repeated  in  a succession  of 
years,  which  mark  out  the  boundary  that  separates  the 
Cherokee  country  from  Georgia  ■ guaranty  to  them  all  the 
land  within  their  houndary ; solemnly  pledge  the  faith  of 
the  United  States  to  restrain  their  citizens  from  trespass- 
ing on  it ; and  recognise  the  pre-existing  power  of  the 
nation  to  govern  itself.  They  are  in  hostility  with  the  acts 
of  congress  for  regulating  this  intercourse,  and  giving 
effect  to  the  treaties.  * * * 


pp.  21-22),  The  Indians  were  advised  that  refusal  meant  end  of  fed- 
eral protection  and  abandonment  to  state  laws  (Abel,  op.  cit tf  p.  382 ; 
Foreman,  op.  cit,,  pp.  231—232.) 

sssSee  Wor center  v.  Georgia,  6 Pet,  515  (1832).  See  also,  Foreman, 
op,  cit.M  pp.  229-230, 

Cherokee  Nation  v,  Georgia,  5 Fet,  1,  16  (1831),  See  Chapter  14, 
sec,  3. 

^ Foreman,  op.  cit.  p.  235. 

S®  Worcester  V,  Georgia,  6 Pet.  515,  661.  562,  (1832).  On  the  failure 
of  Georgia  to  abide  by  the  Supreme  Court  decision,  see  Chapter  7,  sec.  2, 


In  September  1831,  the  President  sent  Benjamin  F,  Currey  of 
Tennessee  into  the  Cherokee  country  to  superintend  the  work  of 
enrolling  the  natives  for  the  journey  to  the  west.2*5  Currey  found 
the  task  difficult  and  slow,  only  Tl  families  enrolling  by  Decern- 
ber.5m  The  Cherokees  were  divided  on  removal,  one  group  headed 
by  John  Ridge  favorable  to  emigration,  another  faction  remaining 
loyal  to  their  chief,  John  Ross,  and  opposed  to  the  program.-”’ 
In  1834  the  Ridge  faction  negotiated  a sweeping  treaty  for  re- 
moval which  failed  of  ratification  by  the  Cherokee  council,38* 

In  1835,  delegates  from  both  factions  were  sent  to  Washington. 
After  the  Ross  group  had  refused  the  President’s  terms,  negotia- 
tions were  opened  with  the  opposing  party,  and  on  March  14  an 
agreement  was  drawn  up  which  was  not  to  be  considered  binding 
until  it  should  receive  the  approval  of  the  Cherokee  people  iu 
full  council.3*4 

At  a full  council  meeting  in  October  1835,  at  Red  Olay,  Ten* 
nessee,  both  factions,  temporarily  abandoning  their  quarrels, 
united  in  opposition  to  this  treaty  and  rejected  it-368  Another 
meeting  was  then  called  at  New  Behota,  and  a new  treaty  was 
negotiated  and  signed.*** 

By  Article  i,  the  Cherokee  Nation  ceded  all  their  land  east 
of  the  Mississippi  River  to  the  United  States  for  $5,000,000. 

Article  2 of  this  instrument  recites  that  whereas  by  treaties 
with  the  Cherokees  west  of  the  Mississippi,  the  United  States  had 
guaranteed  and  secured  to  be  conveyed  by  patent  a certain  ter- 
ritory as  their  permanent  home,  together  with  “a  perpetual  outlet 
west,”  provided  that  other  tribes  shall  have  access  to  saline 
deposits  on  said  territory,  it  is  now  agreed  “to  convey  to  the  said 
Indians,  and  their  descendants  by  patent,  in  fee  simple  * * *" 
certain  additional  territory, 

The  estate  of  the  Cherokees  in  their  new  homeland  (by  Art.  2, 
7,000,000  acres  and  an  additional  800,000  acres)  has  been 
variously  called  a fee  simple, an  estate  In  fee  upon  a condition 
subsequent, 308  and  a base,  qualified  or  determinable  fee,3*0 

Article  5 provides  that  the  new  Cherokee  land  should  not  be 
included  within  any  state  or  territory  without  their  consent,  and 


s®  The  methods  which  were  employed  at  this  time  have  been  described 
thus  * 

Intrigue  was  met  by  intrigue.  Currey  secretb  employed  intel- 
ligent mixedJjreeds  for  a liberal  compensation  to  circulate  among 
the  Indians  and  advance  arguments  calculated  to  break  down  their 
resistance.  * * * Plied  with  liquor,  the  Indians  were  charged 

with  debts  for  which  their  property  was  taken  with  or  without 
process  of  law.  (Foreman,  opt  cit.,  p.  230,) 

p,  241. 

382  Abel,  op.  cit.  fn.  352  p,  403, 

Treaty  of  June  19,  1834  (unratifled),  This  treaty  ceded  to  the 
United  States  all  the  Cherokee  land  in  Georgia,  North  Carolina,  Tennes- 
see, and  Alabama,  and  the  Indians  agreed  to  move  west.  Abel,  op.  di., 
p.  403  ; Foreman,  op  cit,,  pp.  264,  205. 

Treaty  of  March  14,  1885  (unratifled).  By  this  treaty  the  tribe 
ceded  all  its  eastern  territory  and  agreed  to  move  west  for  $4,500,000. 
Foreman,  tip  cit.,  p.  260  ; Abel,  op.  ait,  pp,  403,  404. 
s*s  Foreman,  op,  ait.,  pp.  266— 20T, 

December  29,  1835.  7 Stat.  478,  488  (Supplement).  The  events 
leading  to  this  treaty  are  analyzed  in  L E.  Cohen,  The  Treaty  of  New 
Echota  (1930),  3 Indians  at  Work,  No.  19, 

Cherokee  Nation  v.  Southern  Kansas  Rail-uxiy  Co,,  -135  U,  S,  641 
(1890),  In  United  States  v.  Rogers,  23  Fed.  658,  604  (D.  C.  W.  D.  Ark, 
1885),  the  court  Insisted  : 

* * * By  looking  at  the  title  of  the  Cherokees  to  their  lands, 

we  find  that  they  hold  them  all  by  substantially  the  same  kind  of 
title,  the  only  difference  being  that  the  outlet  is  incumbered  with 
the  stipulation  that  the  United  States  is  to  permit  other  tribes 
to  get  salt  on  the  Salt  plains.  With  this  exception,  the  title  of 
the  Cherokee  Nation  to  the  outlet  is  just  as  fixed,  certain,  exteh- 
sive,  and  perpetual  as  the  title  to  any  of  their  lands. 

The  President  and  Senate  In  eoneiudlng  a treaty,  can  lawfully  covenant 
that  a patent  should  issue  to  convey  lands  which  belong  to  the  United 
States.  Holden  v,  Joy,  17  Wall,  211  (1872), 

™ Holden  v.  Joy,  17  Wall.  211  (1872). 

United  States  v.  Reese,  27  Fed.  Cas.  No.  16,137  (D,  O.  Mass,  1868). 
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that  their  right  to  make  laws  not  inconsistent  with  the  Consti- 
tution or  intereoursfi  acts  should  be  secured,3’0 
The  New  Eclinta  treaty  also  provided  (Art.  12)  under  certain 
conditions,  reservations  of  1G0  acres  for  those  who  wished  to  re- 
main east  of  the  Mississippi 971  and  for  settlement  of  claims  (Art. 
13)  for  former  reservations.  In  addition  a commission  was  es- 
tablished (Art* *  17)  to  adjudicate  these  claims.94 

2.  Cli  idea  saws. — Although  the  domain  of  the  Chickasaw  Nation 
was  considerably  restricted  by  the  treaties  of  1SI63IS  a nil  ISIS  37  ‘ 
it  was  not  until  1830  that  the  subject  of  ‘‘removal”  was  given 
serious  cons! deration.  During  the  summer  of  that  year,  the 
President  met  the  principal  chiefs  of  the  Chickasaw  Nation  and 
warned  them  that  they  would  be  compelled  either  to  migrate  to 
the  west  or  to  submit  to  the  laws  of  the  stated®  After  several 
days  of  conference  a provisional  treaty 370  was  signed.  However, 
performance  was  conditional  upon  the  Chickasaws  being  given 
a home  in  the  West  on  the  lands  of  the  Choctaw  Nation,  and  as 
the  two  nations  could  come  to  no  agreement  the  treaty  remained 
unfulfilled.9™  Nevertheless,  white  infiltration  into  Chickasaw 
land  east  of  the  Mississippi  was  accelerated,  and  the  problem 
of  removal  became  a pressing  government  problem,37* 

On  October  20,  1832,*^  another  treaty  for  removal  was  nego- 
tiated in  which  all  of  the  land  of  the  tribe  east  of  the  Mississippi 


5-70  In  Cherokee  Nation  V\  Southern  Kansas  Ra  il  (Cap  Co.,  185  TJ, 
(1890),  the  Supreme  Court  commented  on  this  clause; 

* * * tty  the  Treaty  of 

covenanted  and  agreed  that 
should  at  no  future  time,  -w 
in  the  territorial  limits  or 


S,  641 


United  States 
at  lou 
faclurtcd  with- 
er 


and  that  the  government  would  secure  to  that  : 
by  their  national  councils  to  make  and  carry  into  effect  a 
laws  as  they  may  deem  necessary  for  the  government  of  the  per- 
sons and  property  within  their  own  country,  belonging  to  their 
people,  or  such  persons  as  have  connected  themselves  with  them 
* * *.  But  neither  these  nor  any  previous  treaties  evinced 

any  intention,  upon  the  part  of  the  government,  to  discharge 
them  from  their  condition  of  pupilage  or  dependency,  and  consti- 

• tute  them  a separate,  independent,  sovereign  people,  with  no 
sM^  rior  within  its  limits.  * * * (F.  654.) 


The  Indians  who  remained  behind  under  this  provision  dissolved 
their  connection  with  the  Cherokee  Nation  ( Cherokee  Trust  Funds , 117 
XL  S.  2SS  (1880)),  without  becoming  citizens  either  of  the  United  States 
Of  North  Carolina,  United  States  V.  Bopd,  S3  Fed.  547  (G.  C.  A*  4,  1897). 

In  later  years  some  of  the  ceded  Cherokee  lands  were  bought  hack  by 
Cherokces  who  resisted  removal-  In  1925  this  land  was  reconveyed  to 
the  United  States  in  trust  by  Indians  for  disposition  under  the  Act  of 
June  4,  1924,  43  Stat,  370,  See  Historical  Note,  25  tj,  S,  G.  A,  331, 

375  That  tile  President  has  power  to  appoint  new  commissioners  there 
bring  no  limitation  to  this  authority,  except  the  fulfillment  of  its  pur- 
jut  that  the  expenses  cannot  he  defrayed  out  of  the  Cheorkees* 
fur-  iff  the  advice  of  the  Attorney  General.  16  Op.  A.  G.  300  (1879)  ; 
4 Op.  G.  73  (1842),  See  also  6 Op,  A.  G.  268  (1850)  ; H.  Bept.  No. 
391,  2lUh  Gong.,  1st  sess.  (1844). 

afa  Treaty  of  September  20,  1816,  7 Stat,  150,  For  certain  ceded  lands 
north  and  south  of  the  Tennessee  River,  the  Indians  received  $12,000  per 
annum  tor  10  years  (Arts.  2 and  3), 

Articie  7 prohibits  the  licensing  of  peddlers  to  trade  within  the  Chicka- 
saw Marion  and  describes  the  activities  of  the  trader  as  a disadvantage 
to  the  nation. 

Treaty  of  October  19,  ISIS,  7 Stat.  192,  construed  in  Porterfield  v. 
Clark,  2 How.  76,  83  (1844),  All  Chickasaw  land  north  of  the  south 
boundary  of  Tennessee  was  ceded  for  $300,000— $20,000  annually  for  15 
years  (Arts,  2 and  3), 

Foreman,  op.  eft.j  p,  193,  Each  of  the  Chickasaw  chiefs  was  to 
receive  four  sections  of  land  if  the  treaty  were  ratified, 

370  Treaty  of  September  1,  1830  (unrqtified) . 

377  Several  official  attempts  were  made  by  the  Government  to  persuade 
the  Chickasaws  of  the  desirability  of  amalgamating  with  the  Ghoetaws- 
Foreman,  op.  ott pp.  193-196. 

37SJbkf.Jp.  197. 

ma  7 Stat,  381.  Supplementary  and  explanatory  articles  (7  Stat.  388) 
adopted  October  22,  1832,  Art.  9 is  of  interest.  The  Chickasaws 

“*  * * wiU  always*  need  a friend  to  advise  and  direct 
them.  * * 9 Thtete  shall  be  an  agent  kept  with  the  Chicka- 
saws as  heretofore,  so  long  as  they  Ifva  within  the  jurisdiction 
of  the  United  States  i\g  a nation  * m *,  And  whenever  the 
office  of  agent  Shall  be  vacant,  * * * the  President  will  pay 
due  respect  to  the  wishes  of  the  nation  * * *. 


was  ceded  to  the  United  States39®  to  he  sold  at  public  auction.3®1 
Article  4 provides ; 

* * * tlmt  the  Chickasaw  people  shall  not  deprive 

themselves  of  a comfortable  home,  in  the  country  where 
they  now  are,  until i they  shall  have  provided  a country 
in  the  west  to  remove  to  * *-  *.  It  is  therefore  agreed 

* * * that  they  will  endeavor  as  soon  as  it  may  be  iQ 

their  power*  after  the  ratification  of  this  treaty,  to  hunt  out 
and  procure  a home  for  their  people,  west  of  the  Missis- 
sippi river,  * * * they  are  to  select  out  of  the  sur- 

veys, a comfortable  settlement  for  every  family  in  the 
Chickasaw  nation,  to  include  their  present  improvements. 
If  the  land  is  good  for  cultivation,  and  if  not  they  may 
take  it  in  any  other  place  in  the  nation,  which  is  unoc- 
cupied by  any  other  person.  * * * All  of  which  tracts 

of  land,  so  selected  and  retained,  shall  be  held,  and 
occupied  by  the  Chickasaw  people,  uninterrupted  until 
they  shall  find  and  obtain  a country  suited  to  their  wants 
and  condition.  And  the  United  States  will  guaranty  to 
the  Chickasaw  nation,  the  quiet  possession  and  uninter- 
rupted use  of  the  said  reserved  tracts  of  land,  so  long  as 
they  may  live  on  and  occupy  the  same.  * * * 

Despite  the  guarantee  of  the  United  States  to  the  Chickasaws 
of  the  “quiet  possession  and  uninterrupted  use”  of  the  reserved 
tracts,382  white  settlers  continued  to  overrun  and  occupy  their 
country  unlawfully,363  Fur  therm  ore,  the  problem  of  finding 
In  lid  in  the  West  proved  a difficult  one.  Finally  convinced  of 
tlic  need  for  amending  the  treaty  in  certain  particulars,  the 
Government  consented  to  the  conclusion  of  another  treaty  on 
May  24,  1834.*“  This  altered  the  program  of  removal,  granted 
in  fee  certain  reservations,  while  asserting  that  the  Chickasaws 
‘‘still  hope  to  find  a country,  adequate  to  the  wants  and  support 
of  their  people,  somewhere  west  of  the  Mississippi  * * *** 

By  Article  2,  the  Chickasaws  on  their  removal  west  were  to 
be  protected  by  the  United  States  from  the  hostile  prairie 
tribes.  They  pledged  themselves  never  to  make  war  on  another 
tribe,  or  on  whites,  “unless  they  are  so  authorized  by  the 
United  States.”  Article  4 set  up  a commission  of  Clucka- 
saws  to  pass  on  the  competency  of  members  of  the  tribe  to 
handle  and  sell  their  land,  Articles  5 and  6 listed  the  cases  in 
which  reservations  could  be  granted  in  fee,  and  determined 
the  amount  of  land  in  each  case,38®  Article  9 provided  that 
funds  from  the  sale  of  Chickasaw  lands  he  used  for  schools, 
mills,  blacksmith  shops,  etc,387 

3,  Choctaws . — By  1820  it  was  evident  that  the  Choctaws, 
disturbed  by  the  number  of  settlers  who  were  pouring  into  the 
rich  valleys  of  the  Mississippi,  would  consent  to  “removal.”  Ac- 


aw  ibid,.  Art.  l. 

m JMd.f  Art.  2. 

3S2  Tbhl,  See  Arts.  4 and  15, 

3m  Foreman,  op.  cii.  p.  199, 

3B*  Treaty  of  May  24,  1834,  7 Stat.  460.  It  is  of  interest  that  in 
previous  treaties  the  word  ''cede’’  was  used.  In  this  the  phrase  “abandon 
their  homes’’  is  used  (Art,  2). 

335  Art,  2.  Such  land  was  not  found  until  1837,  when  the  Chickasaws 
purchased  a large  tract  of  land  from  the  Choctaws.  Foreman,  &p.  cit. 
p,  203. 

3soFor  opinion  that  a widow  keeping  house  and  having  children 
or  other  persons  residing  with  her,  except  slaves,  is  the  head  of  a family 
Unless  said  children  or  other  persons  are  provided  for  under  the  sixth 
ami  eighth  articles ; that  as  many  Indian  wives  as  were  living  with 
their  children  apart  from  their  husbands  (though  wives  of  the  same 
Indian)  are  “heads  of  a family”  within  the  meaning  of  the  fifth  article 
of  the  treaty,  see  3 Op,  A,  Q.  34,  41  (1836).  And  see,  on  the  scope  of 
investments  under  Art.  li,  3 Op.  A.  G.  170  (1837), 

Title  to  reservations  was  complete  when  the  locations  were  made 
to  ^identify  them.  Best  v.  Folk,  lg  Wall.  112  (1873). 

For  details  concerning  the  number  of  claimants  for  lands  ; the  num- 
oer  approved ; and  the  names  of  the  assignees  of  those  Indians  who 
obtained  lands  pursuant  to  the  provisions  of  the  Chickasaw  treaty  made 
at  Washington  in  1834,  see  H,  Kept.  No.  190,  29th  Cong.  1st  sess., 
vol.  VI  (1846), 

387  Also  see  sec,  3C3  of  this  Chapter. 
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cordingly  negotiations  were  begun  and  on  October  IS,  2S20,^q  the 
Indians  ceded  ro  the*  United  States  the  “coveted  tract"  in  western 
Mississippi  for  land  west  of  the  Mississippi  between  the 
Arkansas  and  Red  rive^.^4■'^,,,, 

Article  4 of  the  treaty  contains  the  guarantee  that  the  boun- 
daries established  should  remain  without  alteration 

0 * * until  the  period  at  which  said  nation  shall  be- 

come so  civilized  and  enlightened  as  to  he  made  citizens 
of  the  United  States*  and  Congress  shall  lay  oft  a limited 
parcel  of  land  for  the  benefit  of  each  family  or  individual 
in  the  nation. 

Article  12  gives  the  agent  full  power  to  confiscate  all  whiskey  ex- 
cept that  brought  under  permit  into  the  nation.  This  appears 
to  he  the  first  attempt  by  treaty  to  regulate  traffic  in  liquor. 

Shortly  after  the  treaty  was  signed  it  was  discovered  that  a 
part  of  Choctaw's  new  country  was  already  occupied  by  white 
set  tiers.3"1 *  The  President  called  to  Washington  delegates  from 
the  Choctaw  Nation  to  reconsider  the  matter  and  negotiate 
another  treaty.  This  was  done  on  January  20,  1S25,S *"  and  the 
Choctaws  for  $0,000  a year  for  16  years  (Art.  3),  and  a perma- 
nent annuity  of  $6,000  (Art.  2),  ceded  hack  all  the  land  lying 
east  of  a lino  which  today  is  the  boundary  between  Arkansas 
and  Oklahoma.  By  Article  4 of  the  1825  treaty  it  is  also  agreed 
that  all  those  who  have  reservations  under  the  preceding  treaty 
‘’shall  have  power,  with  the  consent  of  the  President  of  the 
United  States,  to  sell  and  convey  the  same  iu  fee  simple.”  Article 
7 calls  for  the  modification  of  Article  4 of  the  preceding  treaty 
so  that  the  Congress  of  the  United  States  shall  not  exercise  the 
power  of  allotting  lands  to  individuals  without  the  consent  of  the 
Choctaw  Nation* 

A few  years  later,  federal  agents,  anxious  to  speed  up  the  mi- 
gration program  under  the  Removal  Act  of  1830 a#a  held  another 
series  of  conferences  in  the  Choctaw  Nation. 

At  Dancing  Rabbit  Creek,  at  a conference  characterized  by 
generous  presen t-giving,3M  a treaty  was  signed  on  September  27, 
1830, 3PG  By  this  agreement  the  Choctaws  ceded  the  remainder  m 
their  holdings  east  of  the  Mississippi  to  the  United  States 
Government  in  return  for 

* * * a tract  of  country  west  of  the  Mississippi  River, 

in  fee  simple  to  them  and  their  descendants,  to  inure 
to  them  while  they  shall  exist  as  a nation  and  live  on 
it,  * * */'■* 


Treaty  of  Doak’s  Stand  of  October  18,  1820,  7 Stat,  210.  Construed 
in  Choctaw  Nation  v.  United  mates,  119  u,  8,  1 (1886)  ; United  mates  v. 
Choctaw  Nation,  179  U,  S.  494,  507  (1900)  ; Mullen  v.  United  States,  224 
U.  8,  448,  450  (1912).  In  Elk  v,  Wilkins,  112  u.  S.  94,  100  (1884),  this 
treaty  was  cited  in  support  of  the  statement  that  tile  alien  anil  dependent 
condition  of  the  members  of  the  Indian  tribes  could  not  be  put  off  at  their 
own  will  without  the  action  or  assent  of  the  United  States,  In  Fleming 
v.  McGurtain,  215  U,  S,  5G,  DO  (1009),  the  Supreme  Court  declared  that 
by  this  treaty  the  United  States  ceded  certain  lands  to  the  Choctaw 
Nation  with  “no  qualifying  words,” 

■’""Abel,  op  Q it,  fn.  352,  p,  280.  The  tract  was  coveted  particularly  by 
tlio  state  of  Mississippi,  See  Art,  1, 
s«Art,  2. 

»>»  Abel,  op.  ciU,  pp.  280-287, 

3"3  Treaty  of  January  20,  1825,  7 Stat,  234,  construed  In  2 Op,  A.  G.  465 
(1831),  and  3 Op,  A.  G.  48  (1830). 

Act  of  May  28,  1830,  4 Stilt,  411,  K.  fl.  | 2114,  25  U-  S,  C.  174, 
aeiffhe  expense  account  for  the  negotiations  of  Dancing  Rabbit  Creek 
submitted  by  the  federal  commissioners  included  items  of  $1,409,84  for 
calicos,  quilts,  razors,  soap,  etc.  Sen,  Doc.  No.  512,  23rd  Cong,  1st  sess., 
pp,  251—255, 

3Se  7 Stat,  333.  This  was  the  first  treaty  made  and  ratified  under  the 
Removal  Act  of  May  23,  1830,  4 Stat,  411, 

39€  Art.  2,  In  1909  the  United  States  Supreme  Court  examined  this 
particular  provision  and  ruled  that  this  was  a grant  to  the  Choctaw 
Nation  and  was  not  to  be  held  in  truBt  for  members  of  the  tribe,  which 
upon  dissolution  of  the  tribal  relationship  would  confer  upon  each  indi- 
vidual absolute  ownership  as  tenants  in  common.  Fleming  v.  McCurtain, 
215  U,  S.  56  (1909),  See  Chapter  15,  sec  lA. 

2G7786 — 41- 


This  tract  was  the  same  us  that  in  tlu*  Treaty  of  January  20, 
lS25.30f 

Provision  is  also  made  for  reservations  of  land  to  individual 
Indians  in  Articles  34  asm  and  IB.30"  In  Article  14,  it  is  also  stipu- 
lated that  a grant  in  fee  simple  shall  issue  upon  the  fulfillment  of 
certain  conditions.-100 

Whether  a true  construction  of  Article  34  created  a trust  for 
the  children  of  each  reserve©  was  one  of  the  questions  before  tin* 
United  States  Supreme  Court  in  Wilson  v.  Wall.  Said  the  Court ; 

The  parties  to  this  contract  may  justly  be  presumed  to 
have  had  in  view  the  previous  custom  and  usages  with 
regard  to  grants  to  persons  “desirous  to  become  citizens/' 
The  treaty  suggests  that  they  are  “a  people  in  a state  of 
rapid  advancement  in  education  and  refinement,”  But  it 
does  not  follow  that  they  were  acquainted  with  the  doc- 
trine of  trusts.  * * * ,<sl  <P.  87.) 

The  following  provisions  of  Article  4 of  the  Treaty  of  Dancing 
Rabbit  Greek  deserve  to  be  noted : 

The  Government  and  people  of  the  United  States  are 
hereby  obliged  to  secure  to  the  said  Choctaw  Nation  of 
Red  People  the  jurisdiction  and  government  of  all  the 
persons  and  property  that  may  be  within  their  limits  west, 
so  that  no  Territory  or  State  shall  ever  have  a right  to 
pass  laws  for  the  Government  of  the  Choctaw  Nation  of 
Red  People  and  their  descendants ; and  that  no  part  of  tlie 
land  granted  them  shall  ever  he  embraced  In  any  Territory 
or  State;  but  the  U,  & shall  forever  secure  said  Clioetnw 
Nation  from  and  against,  all  laws  except  such  as  from 
time  to  time  may  be  enacted  in  their  own  National  Coun- 
cils, not  inconsistent  with  the  Constitution,  Treaties,  and 
Laws  of  the  United  States ; * * Vfl2 


>"77  Stat,  234, 

?08  Article  14  provided  reservations  of  land  for  those  elect ing  to  remain 
and  become  citizens  of  the  states.  Such  persons  retained  their  Choctaw 
Citizenship,  but  lost  their  annuity  if  they  removed.  That  in  the  event 
of  the  death  of  reservees  under  the  fourteenth  article  of  the  treaty  of 
1830,  before  the  fulfillment  of  the  Condition  precedent  to  the  grant  in 
fee  simple  of  the  reserve,  the  interest  thereby  acquired  passes  to  those 
persons  who  under  state  laws  succeed  to  the  inheritable  interest  of  the 
individual  in  question.  See  3 Op,  A.  G,  107  (1836), 

If  an  Indian  was  prevented  by  the  force  or  fraud  of  individuals  having 
no  authority  from  the  Government  from  complying  with  the  conditions 
of  Article  14  of  the  treaty  of  Dancing  Rabbit  Creek,  it  is  considered  by 
the  Attorney  General  that  the  remedy  wag  against  such  Individuals, 
although  if  permanent  dispossession  was  produced  by  the  sale  of  the  land 
by  the  Government  (even  though  lie  might  have  temporarily  lost  posses- 
sion by  such  tortious  acts)  his  claim  is  still  valid,  4 Op,  A,  O.  513 
(1846),  And  see,  on  eligibility  to  receive  reservations,  5 Op,  A,  G.  £51 
(1850), 

3»d  Kfo  forfeiture  has  resulted  from  the  fraudulent  acts  of  the  agent  of 
the  Government  who  induced  claimants  to  apply  for  reserves  under  the 
nineteenth  article,  and  which  were  located  for  them,  but  for  which 
patents  have  not  been  demanded,  nor  issued.  See  4 Op.  A.  G,  452  (1845), 

To  the  effect  that  the  essential  provisions  of  the  Choctaw  treaty  of 
1830  must  take  precedeneo  over  any  rights  claimed  under  the  preemption 
laws,  but  that  regulations  to  carry  treaty  into  effect  need  not  be  inflex- 
ible and  may  be  modified  in  any  way  not  inconsistent  with  the  treaty.  See 

3 Op.  A.  G.  365  (1838), 

400  Residence  for  5 years  after  ratification  of  the  treaty  with  the  inten- 
tion of  becoming  a citizen,  is  a condition, 

401  Wilson  v.  Wall,  0 Wall,  S3,  87-90  (1867). 

402  In  a negligence  action  brought  in  error  to  the  United  States  Court 
in  the  Indian  Territory,  the  defense  advanced  wag  a general  denial  and 
a plea  of  the  statute  of  limitations  which,  it  was  claimed,  was  in  force 
in  tile  Indian  Territory  when  that  country  wag  a part  of  the  territory 
of  Missouri,  and  remained  in  force  notwithstanding  the  separation  of  the 
territory.  This  Circuit  Judge  Caldwell  denied,  calling  attention  to  the 
treaty  with  the  Choctaw  Nation  of  September  27,  1830,  7 Stat.  333,  by 
which  the  United  States  Government  “bound  itself  in  the  most:  solemn 
manner  to  exclude  white  people  from  the  territory,  and  never  to  permit 
the  laws  of  any  state  or  territory  to  be  extended  over  it.”  St.  Louis  d 
IS,  F,  B.  Go.  v.  O’Loughlin,  49  Fed.  440,  442  (C.  C*  A.  8,  1892) . 

That  this  does  not  empower  the  Choctaws  to  .punish  by  their  own 
laws  white  men  who  come  into  their  nation,  see  2 Op.  A.  G,  693  (1834). 
And  gee  Chapter  7,  sec.  9. 
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The  nature  and  extent  of  the  jurisdiction  of  the  Choctaw 
Nation  were  reviewed  by  Attorney  General  Caleb  Gushing  in 
1855: 

Now,  among  the  provisions  of  the  treaty  of  Dancing  Rab- 
bit Creek  are  several  of  a very  significant  character  hav- 
ing exclusive  reference  to  the  question  of  criminal 
jurisdiction. 

In  the  first  place,  it  provides  that  any  Choctaw,  com- 
mitting acts  of  violence  upon  the  person  or  property  of 
“citizens  of  the  United  Slates,”  shall  be  delivered  up  for 
trial  and  punishment  by  the  laws  of  the  United  States ; by 
which  also  are  to  be  punished  all  acts  of  violence  com- 
mitted upon  persons  or  property  of  the  Choctaw  nation 
by  “citizens  of  the  United  States,”  Provision  less  explicit, 
but  apparently  on  the  same  principle,  is  made  for  the 
repression  or  punishment  of  theft.  General  engagement 
is  made  by  the  United  States  to  prevent  or  punish  the 
mtrusion  of  their  “citizens’* *  into  the  territory  of  the 
nation,  (Arts.  6,  7,  9,  12,) 

In  the  second  place,  the  Choctaws  express  u wish  in  the 
treaty  that  Congress  would  grant  to  the  Choctaws  the  right 
of  punishing,  by  their  own  laws,  “any  white  mail*’  who 
shall  come  into  the  nation,  and  infringe  any  of  their  na- 
tional regulations  (art.  4.)  But  Congress  did  not  recede 
to  this  request.  On  the  contrary,  it  has  made  provision, 
by  a series  of  laws,  for  the  punishment  of  crimes  affecting 
white  men,  committed  by  or  on  them  in  the  Indian  coun- 
try, including  that  of  the  Choctaws,  by  the  courts  of 
the  United  States.  (See  act  of  June  30,  1834,  iv  Slat, 
at  Large,  p.  729,  and  act  of  June  17,  1844,  v Stat,  at  Large, 
p.  6S0. ) These  acts  cover,  so  far  as  they  go,  all  crimes 
except  those  committed  by  Indian  against  Indian, 

But  there  is  no  provision  of  treaty,  and  no  statute, 
which  takes  away  from  the  Choctaws  jurisdiction  of  a 
case  like  this,  a question  of  property  strictly  Internal  to 
the  Choctaw  nation;  nor  is  there  any  written  law  which 
confers  jurisdiction  of  such  a case  on  any  court  of  United 
States,  * * (Pp.  174,  17S-179.) 

Before  the  Treaty  of  Dancing  Rabbit  Creek  was  proclaimed,404 
whites  began  to  move  into  Choctaw  country  illegally,4**  and 
Indians.  4till»rvganized  and  inadequately  provisioned”  began 
to  move  west 4<N*  under  tho  aegis  of  Greenwood  Le  Flore,  a mixed 
blood  and  former  Choctaw  chief/1*7  President  Jackson  then  or- 
dered that  removal  be  supervised  by  the  Army/*08  Removal  began 
on  a large  scale  in  the  fall  of  lSSi.406  It  had  not  been  entirely 
completed  at  the  end  of  the  century.4’0 

4.  Greeks,— The  cession 431  of  land  by  the  Creeks  after  the 
uprising  of  the  “hostiles”  in  1812  “was  the  first  step  in  the 
direction  of  systematic  removal,”  4,2 
The  Compact  of  1802 413  became  the  source  of  constant  agi- 
tation in  Georgia  for  change  In  the  Creek  boundary  line.  On 
January  22,  1818,  a redefinition  of  the  boundary  of  the  Creek 
Nation  was  secured,414  but  the  lands  obtained  by  this  agreement 
were  less  fertile415  than  had  been  anticipated  and  another  treaty 


403 ,7  Op.  A.  G.  174,  178—179  (1855).  See  Chapter  7,  sec.  9. 

February  24,  1831. 

^Foreman,  op,  oii . p.  31. 
p.  38. 

407  Ibid. 

*m  Ihid,t  p.  42. 

400  Mid.,  pp.  48-49. 

««  Tbid.,  p.  104. 

411  Treaty  of  August  9,  1814,  7 Stat,  120. 

4,3  Abel.  op.  pit , fn,  352,  p.  278.  See  sec.  4D,  supra . 

t13  By  that  compact,  Georgia  ceded  territory  now  part  of  Alabama  and 
Mississippi  in  consideration  of  which  the  United  States  agreed  to  extin- 
guish Indian  title  within  the  limits  of  Georgia  as  goon  as  it  could  be  done 
“peaceably  and  on  reasonable  terms.”  Abel,  op  oit„  pp,  822,  328, 

Ordinarily  lands  ceded  to  the  United  States  become  part  of  the  public 
domain.  By  the  Georgia  pact,  it  became  the  property  of  the  state. 
Hence,  Georgia  felt  her  failure  to  share  sufficiently  in  previous  land 
cessions  was  the  result  of  national  selfishness  (Abel,  op.  cit.,  p.  322) . 

414  Treaty  of  January  22,  1818,  7 Stab  171. 

415  Indian  Office  Letter  Books,  Series  I.  B.,  p,  224,  cited  in  Abel, 
op.  cit.,  pp.  322,  323. 


was  negotiated  January  8,  1821. 418  Part  of  the  consideration 
tendered  the  Greeks  on  this  occasion  (Art.  4)  was  the  payment 
to  the  State  of  Georgia  of  •**  * * whatever  ballanee  may 

be  found  due  by  the  Creek  nation  to  the  citizens  of  said  state 
* * *.**  The  value  of  the  ceded  land  was  placed  at  $450,000, 

of  which  not  more  than  $250,000  was  to  be  paid  to  settle  I ho 
claims  of  Georgia  citizens  against  the  Greek  Nation,4*7  the 
exact  amount  of  which  is  left  to  the  decision  of  the  President 
of  the  United  States, 

After  the  award  had  been  made,  Georgia  asked  that  it  be 
enlarged  to  cover  other  claims.  The  Attorney  General,  after 
advising  that  the  award  of  President  Monroe  must  be  consid- 
ered final  and  conclusive,  reviewed  the  contents  of  the  treaties 
between  the  United  States  and  the  Creek  Nation  and  asserted  : 

One  head  of  these  claims  submitted  for  my  opinion  is  the 
claim  for  property  destrvyed,  and  which  the  people  of  Geor- 
gia carry  back  to  1783,  the  date  of  the  treaty  of  Augusta. 
How7  stands  this  claim  under  these  treaties?  There  is  not 
one  treaty  which  contains  any  stipulation  to  answer  for 
property  destroyed.  m * m what  is  the  effect,  in  a 
treaty  of  peace,  of  express  provisions  with  regard  to  some 
past  loronga , and  a total  silenee  as  to  others  f Is  it  not  a 
virtual  extinguishment  of  all  claims  for  antecedent  wrongs 
with  regard  to  which  the  treaty  is  silent? 

♦ * * * * 

It  is  further  asked,  why  the  Creek  nation  did  not  stipu- 
late for  the  payment  over  to  themselves  of  the  large  surplus 
that  must  inevitably  remain,  upon  the  supposition  that  the 
claim  for  property  destroyed  was  not  to  be  allowed? 

* * * They  were  at  the  feet  of  the  white  people,  with 

whom  they  were  treating.  They  saw7  a formidable  array 
of  claims,  * * * and  of  the  circumstances  attending 

which,  the  living  race  of  Greeks  must  have  been  wholly 
ignorant — and  now  dug  up  from  the  dead,  by  the  State  of 
Georgia,  and  presented  and  pressed  as  living  and  valid 
claims.  * * * the  alleged  debtors  were  Indians,  a con- 

quered and  despised  race,  for  whom  it  was  natural  for  them 
to  suppose  that  no  sympathy  was  left  either  by  the  creditor 
or  the  judge.  Is  it  not  probable  that,  under  these  circum- 
stances, they  were  ignorant  enough  to  think  it  probable 
that  no  surplus  would  remain,  and  that  they  were  willing 
enough  to  surrender  to  the  United  States  the  whole  $250,000, 
on  the  condition  of  their  relieving  them  from  claims  to 
which  there  seemed  to  be  no  end,  but  which  threatened  to 
be  immortal?  * * * “* 

In  1824  commissioners  from  the  United  States  Government 
arrived  in  the  Creek  Nation  to  negotiate  for  still  another  ses- 
sion. At  Broken  Arrow,  in  Alabama,  they  met  with  the  Creeks 
and  told  them  that  the  President  had  extensive  holdings  beyond 
the  Mississippi  which  he  wished  to  give  them  In  exchange  for  the 
land  they  then  occupied,420 

The  Greek  chiefs  replied ; 

* * * ruin  is  the  almost  inevitable  consequence  of  a 

removal  beyond  the  Mississippi,  we  are  convinced.  It  fs 
true,  very  true,  that  “we  are  surrounded  by  white  people,” 
that  there  are  encroachments  made — what  assurances 
have  we  that  similar  ones  will  not  be  made  on  us,  should 
we  deem  it  proper  to  accept  your  offer,  and  remove  beyond 


4,s  Treaty  of  January  8,  1821,  7 Stat.  215,  Subsequent  to  this  treaty, 
the  question  of  whether  the  United  States  wag  keeping  her  part  of  the. 
Georgia  compact  arose.  A House  committee  reporting  on  January  7, 
1822  (American  State  Fapers,  “Indian  Affairs,”  II,  p.  259),  held  that 
It  was  not.  According  to  Abel,  (op.  bit.,  p.  323),  the  constitutional 
significance  of  removal  dates  from  that  report. 

By  the  Treaty  of  August  7,  1790,  7 Stat.  35,  the  Creeks  had  under- 
taken responsibility  to  return  prisoners,  white  or  Negro,  in  any  part 
of  the  nation  (Art.  3).  By  that  article,  the  Treaty  of  Indian  Springs 
of  January  8,  1821  (Art  4),  7 Stat.  215y  held  them  responsible  for  claims 
not  exceeding  $250,000  by  the  citizens  of  Georgia,  for  runaway  slaves. 
Foreman,  op,  oii.,  p.  317. 

4S*2  Op.  A.  G.  110,  129,  150-151  (1828), 

41^Talk,  December  7,  1824,  Journal  of  Proceedings  at  Broken  Arrow 
(Indian  Office  MS.  Records)  cited  In  Abel,  op.  m.  fn.  852,  p 887. 
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the  Mississippi ; anti  how  do  we  know  that  we_  would  not 
be  encroaching  on  the  people  of  other  nations? *  * 

Finally  after  days  of  unavailing  speech-making  the  conference 
was  adjourned.  However,  one  Commissioner,  Duncan  G.  Camp- 
bell, aware  that  one  faction  in  the  Creek  Nation  headed  by  Wil- 
liam McIntosh421  favored  migration,  brought  about  the  resump- 
tion of  treaty  negntia lions  at  Indian  Springs,  its  stronghold  ill 
Georgia/’3 

Significantly  the  Great  Chief  of  the  Creeks,  Little  Prince,  and 
his  second  in  command.  Big  Warrior,  were  absent,  having  dis- 
patched a representative  to  the  treaty  council  to  protest  against 
the  lack  of  authority  of  those  in  attendance.1*  Undiscouraged, 
Campbell  continued  the  negotiations  and  on  February  12,  1825, 
a treaty  was  concluded  providing  for  the  surrender  of  certain 
Greek  holdings  for  .$400,000  for  lands  of  “like  quantity,  acre  for 
acre,  westward  of  the  Mississippi.* 

A year  Inter  a new  treaty434  was  negotiated  and  referred  to 
the  Senate  which  refused  its  “advice  and  consent.” 457  A few 
days  later  a supplementary  Article'4"  providing  for  an  additional 
cession  of  land  was  submitted  and  with  this  alteration,  the  treaty 
received  Senate  confirmation.420 

Here,  however,  the  matter  did  not  end.  Georgia  now  denied 
that  treaties  with  the  Indians  had  the  same  effect  as  those 
with  civilized  nations  and  asked  that  the  whole  question  of 
claims  under  the  Treaty  of  1821  be  reconsidered.  This  was 
refused  by  the  Attorney  General  of  the  United  States  who 
declared  t 

The  mutter  of  (his  objection  requires  to  be  coolly 


analyzed,  , . A , . . ..  « 

First,  they  are  an  uncivilised  nation,  And  what  then. 
Are  not  the  treaties  which  are  made  with  them  obliga- 
tory on  both  sides V It  was  made  a question  iu  the  age 
of  Grot  ins,  whether  treaties  made  by  Christians  with 
heathens  were  obligatory  on  the  former,  ‘‘This  discus- 
sion,” says  Yattel  (book  ii,  chap,  xli,  see,  Ihl),  might 
he  necessary  at  a time  when  the  madness  of  party  still 
darkened  those  principles  which  it  had  long  caused  to 
he  forgotten;  but  we  may  venture  to  believe  it  would 
be  superfluous  in  our  age.  The  law  of  nature  alone  regu- 
late*  the  treaties  of  nations.  The  difference  of  religion 
is  a thing  absolutely  foreign  to  them.  Different  people 
treat  with  each  other  in  quality  of  men,  and  not  under 
the  character  of  Christians  or  of  Mussulmans.  Their 


423  Talk,  December  8,  1824,  Journal  of  Proceeding,  cited  in  Abel,  op  at., 

P «?A  mixed  blood,  cousin  of  Governor  Troup  of  Georgia,  and  leader 
of  the  lower  Greek  towns  (Abel,  op,  oii ..  p.  335).  _ . 

433  Campbell  bad  suggested  various  ways  of  securing  the  Creek  signature 
to  a "removal”  treaty.  Finally  he  was  informed  that  the  President  would 
not  countenance  a treaty  unless  it  were  made  “in  the  usual  form,  and 
upon  tbo  ordinary  principles  with  which  Treaties  are  held  with  Indian 
tribes  * * Indian  Office  Letter  Books,  Series  II,  No.  1,  pp.  309- 

310,  cited  in  Abel,  op.  tit .*  p.  339. 

*23  Abel,  op.  p.  340. 

4247  Stat.  287.  _ . 

isr.  Art,  2.  AH  Creek  holdings  within  the  State  of  Georgia  were  jn 

eluded  in  the  cession, 

4n«  Treaty  of  Washington  of  January  24,  1820,  i stat, 

4^  Abel,  op,  eit.;  p.  352.  _ 

42a  Supplementary  article  of  March  81,  1826,  7 Stat.  289, 

4®  In  the  Committee  of  the  Whole,  Berrien  of  Georgia,  asked  that  the 
first  article  be  altered  so  that  the  Indian  Spring  Treaty  could  be  abrogated 
without  reflecting  upon  Its  negotiation.  This  was  refused.  Bp"icn  'l  (‘ 
five  others  were  the  only  members  of  the  Senate  who  on  the  Anal  vote 
refused  to  consent  to  ratification.  Afterwards,  Berrien  admitted  that  he 
hail  voted  against  the  treaty  because  he  felt  that  it  did  not  contain 
enough  of  an  inducement  to  migration,  American  State  Papers,  Indian 
Affairs  II,  pp.  74S-749,  cited  In  Abel,  op.  cit p.  352. 

Before  the  whole  matter  was  settled  to  the  satisfaction  of  Georgia, 
which  claimed  that  more  than  the  described  territory  should  have  been 
relinquished,  another  treaty  of  cwBion  was  negotiated.  Treaty  of  Novem- 
ber 15,  1827,  7 Stat.  807, 


common  safety  requires  that  they  should  treat  with  each 
other,  and  treat  with  security.  * * * 

What  Yattel  says  of  difference  of  religion  is  equally  ap- 
plicable to  this  objection  * m *-  And  that  civilization 
which  should  claim  an  exemption  from  the  full  ohliga- 
thms  of  a treaty,  or  seek  to  narrow  it  by  const  ruction,  mi 
the  ground  that  the  other  party  to  the  treaty  was  un- 
civilized, would  be  as  little  entitled  to  our  respect  as  the 
religion  which  should  claim  the  same  consequences  mi 
the  ground  Hint  the  other  treating  party  was  a heathen. 

With  the  departure  from  the  Presidency  of  John  Quincy 
Adams  the  strict  observance  of  treaty  obligations  with  the 
Indian  tribes  ceased  to  be  an  accepted  national  policy.  Hence- 
forth the  emphasis  was  to  he  on  “removal,”  and  a few  days 
after  his  inauguration  Andrew"  Jackson  insisted  that  it  was  neces- 
sary for  the  Creeks  to  migrate  as  soon  as  pOP<.h!e,m  In  vain 
the  Creeks  protested.432  Their  delegation  to  Washington  was 
granted  an  audience  on  the  condition  that,  they  would  be  fully 
empowered  to  negotiate  in  conformity  with  the  wishes  of  the 
Government.4*1  Finally,  a treaty  was  concluded  March  24, 
1832."“  and  all  the  Creek  land  east  of  the  Mississippi  passed  into 


he  possession  of  the  Federal  Government, 

By  article  14  of  this  agreement,  the  Unltd  States  solemnly 
iron  lined  tribal  self-government  to  the  Creeks.  A n umber  oi 
'ears  later  this  guarantee  figured  in  a charge  to  the  jury  regnrd- 
lig  robbery  committed  in  the  Indian  country*  The  com  t in 
lei  lying  that  the  Indian  country  was  under  the  sole  raid  exclusive 
lirtedietinn  of  the  United  States  said: 

* * * a sole  and  exclusive  jurisdiction  would  exclude 

all  Indian  laws  ami  regulations,  punish  crimes  committed 
bv  Indian  on  Indian,  and  regulate  and  govern  property 
and  contracts  and  the  civil  and  political  relations  of  the 
inhabitants,  Indians  and  others,  in  that  country.  It  would 
be  wholly  opposed  to  a self-government  by  any  Indian 
tribe  or  nation.  This  self-government  la  expressly  recog- 
nised and  secured  by  several  treaties  between  the  United 
States  and  Indian  tribes  in  the  Indian  country  attached 
bv  the  act  of  1834  to  Arkansas  or  Missouri  District  for 
certain  purposes.  This  may  be  seen  from  the  treaty  with 
the  Choctaws  in  1830,  and  the  treaty  with  the  Creeks  in 
1832,  and  other  Indian  treaties,  * 1^4.) 

For  a number  of  years  it  was  alleged  that  the  United  States 
bad  not  fulfilled  its  obligations  under  this  treaty.  Suit  was 
brought  by  the  Creek  Nation  in  the  Court  of  Claims  under  the 
jurisdictional  act  of  May  24,  1024**  The  plaintiff  sought  to 
recover  the  1837  value  of  the  entire  reserves  except  as  to  those 
taies  for  which  It  had  been  proved  that  the  owners  received  the 
" f:i i r consideration,”  alleging  that  the  trovernnietit 


I»2  0p.  A.  G.  110,  185-136  (1828).  See  also  sec.  1,  itipra. , fn.  5, 
ui  ludtun  Office  Letter  Books.  Series  II,  No.  5,  pp.  37.1-3 To,  cited. 

" «On  February  6.  1832,  the  Head  Men  and  Warriors  of  the  Creek 
Indians  addressed  the  Congress  Of  the  United  States  entreating  them  not 
tta  program  of  removal  pointing  out  “We  are  augured 
that,  beyond  tile  Mississippi,  we  xlml!  be  eiempted  from  further  exaction ; 

* * * Gan  we  obtain  * * * assurances  more  distinct  and  posit  he, 

than  those  we  have  already  received  and  tMI f Can  their  power 
exempt  us  from  intrusion  in  our  promised  borders,  if  they  Me  in 
competent  to  our  protection  where  we  Mai  * * «•  uo<:-  ««• 

102.  22d  Cong..  1st  sees,  (1832).  vol,  3,  pp.  1.  3. 

|*|  Indian  Office  Letter  Books,  Series  II,  No.  7.  p.  422.  cited  In  A , 

0p«f7  stnt.  Voo.  (This  was  amended  in  certain  particulars  by  treaties 
of  February  14,  1833,  7 Stat.  417,  and  November  23,  1838,  7 Stat.  67  ,) 
Article  IV  of  the  Treaty  of  February  14,  1833,  7 Stat.  417,  expressly 
mentioned  the  Seminole  Indians  in  Florida  and  provided  for  ,,  perma- 
nent and  comfortable  home  on  the  lands  of  th6Q“  “at  "w* 
to  treaty  negotiations  with  the  Semlnoles  May  9,  1832,  7 Stat.  308 
«Tnonymoua,  1 Fed.  Cas.  No.  447  (C.  C.  Missouri  1843)  And  see 


d a ft 


(1897).  See  Chapter  23. 
43*  c,  181,  43  Stat.  139. 
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failed  tn  rf'mnvp  hit  meters  from  the  country  ceded  as  guaranteed 
by  Article  V of  the:  treaty  and  that  an  a result  it  became  impos- 
sible in  fulfill  Articles  II  and  III  involving  the  surveying  situ! 
selection  hy  the  Indians,  of  reserved  lands.  While  the  Court  of 
Claims  found  that  the  Creek  Nation,  with  certain  exceptions,  had 
waived  all  claims  and  demands  in  a subsequent  treaty,  its  holding 
on  the  execution  of  this  treaty  is  illuminating: 

* + * While  the  record  leaves  no  room  for  doubt  that 

most  dastardly  frauds  hy  impersonation  were  perpetrated 
upon  the  Indians  in  the  sales  of  a large  part  of  the  re- 
serves, the  conclusion  is  justified,  and  we  think  inescap- 
able, that  because  of  repented  investigations  prosecuted 
by  the  Government  these  frauds  were  largely  eliminated. 
The  investigations  were  conducted  by  able  and  fearless 
men  and  were  most  thorough.  Every  possible  effort  was 
exerted  by  them  to  have  individual  reservees  who  claimed 
they  had  been  defrauded  to  present  their  claims.  Chiefs 
of  the  nation  were  Invited  to  bring  to  the  attention  of  the 
investigators  all  claims  of  fraudulent  practices  upon  the 
Indians,  and  were  assured  all  claims  would  be  considered 
and  justice  done.  Hundreds  of  contracts  upon  investiga- 
tion were  found  to  have  been  fraudulently  procured  and 
their  cancellation  recommended  by  the  investigating 
agents.  While  the  Identity  of  the  particular  cases  investi- 
gated and  found  to  have  been  fraudulent,  and  the  Anal 
action  of  the  Government  on  the  agent's  i-eports  recoin- 
mending  the  reversal  of  such  cases  are  not  disclosed,  it  is 
manifest  tliuir  recommendations  were  in  the  main  fol- 
lowed and  new  contracts  of  sales  were  made,  certified  to 
(he  President  and  approved  by  him.  (Pp.  260-261. ) 137 

fi.  Florida  InditiM.4** — One  of  the  problems  arising  from  the 
treaty  with  Spain  by  which  the  Florida s 4nr'  were  acquired  was 
that  of  the  proper  disposition  440  of  the  Indians  who  inhabited 
that  region.441  In  some  quarters  it  was  insisted  that  the  Indians 
had  been  living  in  the  territory  by  sufferance  only  and  even  if 
this  were  not  true  their  lands  were  now  forfeit  by  conquest.4*3 
General  Jackson  in  particular  was  outspoken  in  his  opposition 
to  trenf'ng  with  the  Indians,  asserting  that  if  Congress  were 
ever  going  to  exercise  its  power  over  the  natives  it  could  not  do 
better  than  to  begin  with  these  “conquered”  natives.443 

After  2 years  of  considering  the  various  viewpoints,  concen- 
tration in  Florida  was  decided  upon,  and  President  Monroe 
appointed  commissioners  to  treat  with  the  Florida  Indians,  The 
result  was  the  Treaty  of  Camp  Moultrie  of  September  IS,  1S23.444 
Article  i of  this  instrument  recites  that — 

The  undersigned  chiefs  and  warriors,  for  themselves  and 
their  tribes,  have  appealed  to  the  humanity,  and  thrown 


<3f  Greek  Nation  y.  The  United  Staten,  77  C.  Cls.  226,  252,  260  (1033). 
On  alleged  diversion  of  Creek  Orphan  fund  under  Article  II ; distinctions 
as  to  issuing  of  patents  on  individual  reserves  under  II,  III,  IV,  ns  to 
state  citizenship  and  right  to  patent.  Art.  4,  See  16  Op.  A.  G,  31 
(1878)  ; 3 Op,  A.  G.  288  (3837),  585  (1840). 

^ See  fn,  417,  supra. 

**'  Treaty  of  February  22,  1819;  October  29,  1820,  with  Spain,  ratified 
hy  United  States,  February  18,  1821,  8 Stat.  252. 

In  1821,  a subagent,  Fenicres,  was  appointed  for  the  Florida  Indians 
by  Jackson  (then  Governor)  to  explore  the  country,  determine  the  num- 
ber of  Indians,  and  prepare  them  either  for  concentration  in  Florida 
or  for  removal  elsewhere,  Abel,  op.  di^  p,  328. 

441  They  were  known  as  Seminoles  (‘*sopa^atist?,)  and  consisted  of  de- 
scendants of  Creek  Tribes,  Hitchiti,  Yamasee,  Yuclii,  and  a Negro  ele^ 
meat.  Foreman,  op.  eit.,  p.  315, 

Abel,  op.  eit.,  p,  328.  The  first  Seminole  War,  with  General  Andrew 
Jackson  in  command,  had  ended  in  1818,  disastrously  for  the  Indians. 
Escape  by  runaway  slaves  Into  their  territory  continued,  ns  did  the 
subsequent  white  raids.  Foreman,  op,  dt.f  p.  318. 

445  Abel,  op.  cit.t  p.  829. 

414  7 Stat.  224,  For  the  first  time  (Art.  7)  recognition  is  taken  of 
the  fugitive  slave  problem  and  the  Indians  agree  to  prevent  such  indi- 
viduals from  taking  refuge,  and  to  apprehend  and  return  them  for  a 
compensation.  See  also  Treaty  of  June  IS,  1833,  7 Stat,  427,  In  which 
the  Appalacliicola  Band  of  Indians  relinquished  nit  privileges  To  which 
they  were  entitled  by  this  treaty  (Art,  1). 


themselves  on,  and  have  promised  to  continue  under,  the 
protection  of  the  United  States,  unci  of  no  other  nation, 
power,  or  sovereign ; and,  in  consideration  of  the  promises 
and  stipulations  hereinafter  made,  do  cede  and  relinquish 
ail  claim  or  title  which  they  may  have  to  the  whole 
territory  of  Florida  * * *. 

In  return  the  United  States  (Art.  4)  “assignor  laud  with  a 
guarantee  of  peaceable  possession,  and  gave  them  (Art.  3)  in  ad- 
dition to  implements,  stock  and  an  unmiity,  protection  against  all 
persons 

* + * provided  they  conform  to  the  laws  of  the  United 

States,  and  refrain  from  making  war,  or  giving  any  insult 
to  any  foreign  nation,  without  having  first  obtained  the 
permission  and  consent  of  the  United  States. 

An  additional  article  granted  to  six  chiefs  permission  to  remain 
and  large  tracts  of  lands. 

Soon  it  was  obvious  that  the  territory  assigned  was  unsatis- 
factory* Agriculture  was  impossible  in  the  swamps  of  the  In- 
terior, Although  as  provided  by  Article  9 the  boundary  line 
was  to  be  extended  to  find  “good  tillable  land,"  it  still  failed  to 
afford  the  tribe  adequate  means  of  support,443 

Friction  developed  between  Indians  who  remained  and  white 
settlers,  and  between  the  removed  Indians  and  whites  search- 
ing for  runaway  slaves.  The  plight  of  those  who  had  removed 
grew  steadily  worse,44® 

In  1832  at  Payne’s  Landing,  they  were  persuaded  to  migrate, 
although  the  treaty  447  was  not  to  be  considered  binding  until  an 
initial  party  explored  the  west  and  found  a suitable  home.  How- 
ever, in  1833  the  chiefs  who  undertook  this  preliminary  search, 
without  authority  to  do  so,  signed  another  treaty448  which  was 
construed  to  make  removal  under  the  early  treaty  obligatory 
instead  of  conditional.  This  treaty  was  never  accepted  by  the 
tribe,  and  large  scale  removal  of  Seminoles  never  took  place,446 

0,  Other  trWcs. — In  the  Northwest  Territory  a treaty  of 
removal  was  concluded  with  the  Delaware  Indians  on  October 
3,  IBIS.450  Article  2 of  this  agreement  binds  the  United  States  in 
exchange  for  land  in  Indiana  * * to  provide  for  the 

Delawares  a country  to  reside  in,  upon  the  west  side  of  the 
Mississippi,  and  to  guaranty  to  them  the  peaceable  possession 
of  the  same.” 

The  next  year  treaties  signed  at  Edwardsvlile,  Illinois,4®1  and 
at  Fort  Harrison  452  provided  for  exchange  of  Kiekapoo  lands 
from  Indiana  and  Illinois  to  Missouri  territory.  By  the  terms  of 
the  Edwardsville  treaty  (Art  6)  the  United  States  ceded  to  the 
Indians  and  tlieir  heirs  forever  a certain  tract  of  land  in  Mis- 
souri territory,  provided  that  “the  said  tribe  shall  never  sell 
the  said  land  without  the  consent  of  the  President  of  the 
United  States.”  Article  4 of  the  Fort  Harrison  treaty  refers 
to  the  contemplation  by  the  tribe  of  Eiekapooa  of  the 
Vermilion,  of  “removing  from  the  country  they  now  occupy 
* * * ** 

In  1824,  a treaty4®3  with  the  Quapaw  Nation  was  concluded, 
whereby  the  Quapaws  ceded  all  their  land  in  Arkansas  territory 
and  agreed  to  remove  to  the  land  of  the  Caddo  Indians  (Art  4). 

These  agreements  were  for  a number  of  years  the  major  at- 
tempts made  by  the  United  States  to  persuade  the  Indians  of 

Abel,  op.  eit.,  pp,  380-334 ; Foreman,  op.  eit,  pp.  318-319. 

***  Foreman,  «p,  eit.  pp,  318-320. 

«7  Treaty  of  May  0,  1882,  Preamble  and  Art.  1,  7 Stat,  368. 

448  Treaty  of  March  28,  1833,  7 Stat.  423.  Tbi§  treaty  waa  the  cause 
of  the  second  Seminole  War,  Foreman,  op.  eit.,  p.  321.  Some  of  the 
Indians  fled  to  the  swamps  where  desultory  fighting  went  on  for  years. 

**°  Foreman,  op.  dF,  p,  323, 

Treaty  Of  October  3,  1818,  7 Stat  188,  And  see  supplement  to  this 
treaty,  September  24,  1829,  7 Stat  327, 

444  Treaty  of  July  30,  1819,  7 Stat.  200. 

Treaty  of  August  30,  1819,  7 stat.  202 , 

453  Treaty  of  November  15,  1824,  7 Stat,  232, 
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that  region  to  exchange  tlieir  holdings  for  land  lying  else- 
where/14 Then,  in  the  autumn  of  3 83* *2  four  treaties  were 
negotiated  at  Castor  Hill,  Missouri,  which  assured  the  departure 
from  Missouri  of  the  remnants  of  the  Kiekapnos/"5  the 
Skuwu  nues  and  Delawares/™  the  Ka  ska  ski  as  and  Poorias/6' 
and  the  Piankesliaws  and  Wens/3*  In  the  meantime  other 
federal  commissioners  were  negotiating  with  the  hands  of 
Pott  nwat<  mi  Ion,  who  inhabited  Indiana,  Illinois,  and  Michigan, 
Although  a number  of  treaties** ***  providing  for  cession  of  their 
land  weir  concluded  with  them,  It  was  not  until  late  In  1SI4 
that  their  signature  was  secured  to  the  first  of  a series  of 
"removal”  treaties.4*’  The  treaty  of  February  11,  lS37/fll  pro- 
vided fur  final  removal  within  2 years. 

For  a_  number  of  years  the  white  settlers  in  the  Northwest 
and  the  Hues  and  Foxes  had  flushed.  In  Us044fti  the  United 
Tribes  of  Sue  and  Fox  Indians  hud  made  a treaty  of  limits 
with  the  United  States.  The  white  settlers  interpreted  tlmt  to 
mean  relinquishment  of  all  claims  east  of  the  Mississippi. 
This  cession  the  Sacs  and  Foxes  never  recognized/*3  Dissatis- 
faction was  further  increased  by  the  treaties  of  August  4, 
1824  tr’4  August  10,  1825, 415  and  July  15,  1830.4<W  After  the  making 
of  the  last  treaty,  the  Indians  left  on  their  winter  hunt  and 
upon  returning  discovered  that  tlieir  lands  north  of  Rock 
River,  which  had  been  in  dispute  for  some  time,  had  been 
surveyed  and  sold  during  their  absence.  Hostilities  ensued. 
At  the  battle  of  Bad  Axe,  August  2,  1832,  the  Winnehagoes  and 
the  Sacs  and  Foxes  were  defeated/**  In  the  treaties  of  Fort 
Armstrong  which  resulted,  the  United  States  secured  from  the 
Winnehagoes  nil  their  claims  east  of  the  Mississippi/-*  and  from 


Treaties  of  cession  were  common  during  this  period,  but  outright  re- 
moval to  exchanged  lands  was  not. 

Treaty  of  October  24,  1832,  7 Stat  301. 

™ Treaty  of  October  26,  1832,  7 Slat,  397. 

Treaty  of  October  27,  1832,  7 Stat  403, 

<&«  Treaty  of  October  29,  1882,  7 Stat.  410, 

Treaty  of  October  2,  ISIS,  with  the  Potawatamie,  7 Stat.  185; 
Treaty  of  August  2D,  1821,  with  the  Ottawa,  Chippewa,  etc.,  7 Stat.  218  ; 
Treaty  of  August  19.  1825,  with  the  Sioux  and  Chippewa,  etc.,  7 Stat,  272  ; 
Treaty  of  October  16,  1826,  with  the  Potawatamie,  7 Stat.  295 ; Treaty  of 
September  19,  1827,  with  the  rotftwatiimie,  7 Stat.  305;  Treaty  of  Au- 
gust 25,  1828,  with  the  United  Tribes  of  Potawatamie,  Chippewa,  eta.,  7 
Stat.  315 ; Treaty  of  September  20,  1S28,  with  the  Fotowatami,  7 Stat. 
317  ; Treaty  of  July  2D,  1820,  with  the  United  Natlona  of  Chlppowas,  Ot- 
tawa, etc.,  7 Stat,  320  ; Treaty  of  October  20,  1832,  with  the  potnwata- 
inie,  7 Stat.  378;  Treaty  of  October  20,  1832,  with  the  Pottnwatimie,  7 
Stat,  394  ; Treaty  of  October  27,  1832,  with  the  Potow atomies,  7 Stat. 
399  ; Treaty  of  December  4.  1834,  with  the  Potuwiittiinie,  7 Stat.  407  ; 
Treaty  of  December  16,  1834,  with  the  Potawattamie,  7 Stat.  468, 

«W  Treaty  of  December  17,  1834,  7 Stat,  469 ; Treaty  of  March  26,  1830, 
7 Stat,  490 ; Treaty  of  March  29,  1830,  7 Stat  498  ; Treaty  of  April  1J , 
IS 30,  7 Stat,  499  ; Treaty  of  April  22,  1836,  7 Stat,  500  ; Treaty  of  April 
22,  1836,  7 Stat,  501  ; Treaty  of  August  5,  1836,  7 Stat.  503  ; Treaty  of 
September  20,  1836,  7 Stat.  513;  Treaty  of  September  22,  3836.  7 Stat, 
514  ; Treaty  of  September  23,  1836.  7 Stat.  515 ; Treaty  of  February  11, 
1837,  7.  Stat.  mu, 

^ 7 Stat.  532. 

Treaty  of  November  3,  isu4,  7 Slat,  81, 

**  Abel,  op,  eft..  Up.  3SH-3$!>. 

4Bi  7 Stat,  229.  interpreted  in  Marsh  v.  Brooks,  8 How,  223,  231,  232 
(1850). 

*w  7 Stat.  272.  Conatrued  in  Beecher  v.  Wetkcrhy,  95  U.  S.  517  (1877). 
To  this  treaty  the  Sioux  ami  the  Chippewa*,  Munominie,  Ioway,  Wiim*j- 
bagoe,  and  a portion  of  the  Ottawa,  Chippewa,  and  Fotawattomic*  tribe* 
were  also  parties. 

On  October  21,  1837,  by  a treaty  with  the  Sacs  and  Foxes  of  Mis- 
souri, 7 Stat.  543,  the  right  or  interest  to  the  country  described  in  the 
second  article  and  recognized  in  the  third  article  of  this  treaty,  was 
ceded  to  the  United  Slates  together  with  all  claims  or  interests  under 
the  treaties  of  November  3,  1804,  7 Stat.  84  ; August  4,  1824,  7 Stat.  229  - 
July  15,  1830,  7 Stat.  328;  and  September  17.  1836,  7 Slut,  511. 

«*7  Stat,  328. 

Abel,  op.  cit„  p.  391. 

<**  Treaty  of  September  15,  1832,  7 Stat.  370, 


the  Sacs  and  Foxes  nearly  all  of  eastern  Iowa  with  the  ex- 
ception of  a mimil  reserve  on  which  they  were  concentrated/"5 
In  the  following  year  the  Federal  Government  obtained  the 
consent  of  the  “United  Nation  of  Chippewa,  Ottawa  and  Pota- 
watamie Indians”  to  si  treaty  at  Chicago,  Illinois,  In  this 
treaty  m the  United  States,  in  exchange  for  the  land  the  Indians 
held— about  ojKKKMK)  acres  including  the  western  shore  of  Lake 
Michigan— granted  to  them  (Art,  2)  approximately  the  mine 
amount  of  territory  “to  he  held  as  other  Indian  lands  are  held.” 
At  about  the  name  time,  the  Quanaws  were  concent  rated  in 
file  northeast  corner  of  the  Indian  territory/*1  Tills  was  clone 
because  of  the  failure  of  the  original  plan41'  to  confine  them  to 
lands  occupied  by  tlie  Caddo  Indiam?/"'1 

It  is  not  to  be  assumed  that  during  thin  period  treat y-nmker.s 
were  occupied  with  “removal”  to  the  exclusion  of  all  else.  In 
fact,  until  1828,  the  number  of  treaties  negotiated  solely  for  the 
purpose  of  extinguishing  aboriginal  title  to  land  predominated. 
Even  during  the  years  1828=40  when  the  migration  program  was 
at  its  height,  treaties  were  concluded  with  the  Otoes  and  Mis- 
sourhis/75  Pawnees/1*  Menomiuees/"  the  Miamis/*8  (S  treaties) 
the  Wyandots/71'  the  United  Nations  of  Cliippewas,  Ottawa,  and 
Potawatamie  Indians, loways/11  Yankton  Sioux/*3  Sioux/*3  and 


Treaty  of  September  21,  1832,  7 Stat,  374, 
m Treaty  of  September  26,  1833,  7 Stat.  431, 

<«  Treaty  of  May  13,  1833,  7 Stat,  424, 

Treaty  of  November  15,  1824,  7 Stat,  232, 

413  The  hmriR  given  them  by  the  Caddoes  proved  very  poor,  bonce  they 
returned  to  their  old  home  in  Arkansas,  (Preamble,  Treaty  of  May  13. 
1833,  7 Stat,  424,) 

It  should  be  noted  that  by  Treaty  of  July  l,  1835,  the  Caddo  Indians 
(7  Stat.  470)  agreed  to  removal  in  these  terms;  “*  * * promise  to 

remove  at  their  own  expense  out  of  the  boundaries  of  the  United  States 

* * * and  never  more  return  to  live  settle  or  establish  themselves  as  a 

nation  tribe  or  community  of  people  within  the  same." 

^74  There  nre  21  of  these  which  have  not  been  noted  before ; Treaty  of 
September  29,  1817,  with  Wyandot,  ftem-cn,  etc.,  7 stat.  1«0 : Treaty  of 

September  17,  1818,  with  Wyandot,  Seneca,  etc.,  7 Stat,  178 ; Treaty  of 

September  20,  1818,  with  Wyandots,  7 Stat.  180;  Treaty  of  October  2, 

1818,  with  Wen  Tribe,  7 Stat.  ISO  ("The  United  States,  by  treaty  with 
the  Delaware  Indians  in  1818,  agreed  to  provide  a country  for  them  in 
reside  in.M  United  States  v,  Slone,  2 Wall.  525  (1864) ) ; Treaty  of  Octo- 
ber 6,  1818,  with  Miame  Nation,  7 Stat,  189;  Treaty  of  September  24. 

1819,  \v  1th  Chippewa  Nation,  7 Stat,  263;  Treaty  of  June  16,  1820,  with 
Chippewuy  Tribe,  7 Stat,  206  (7  Stat.  203  and  7 Stat,  206,  construed  in 
Chlfipcioa  Indians  of  Minnesota  v.  United  States,  301  TJ,  8,  358,  366 
(1937))  ; Smldinf/  v.  OftamMcr,  160  U.  S.  394,  403  (1896)  * Treaty  of  July 
6,  1820,  with  Ottawa  and  Chippewa  Nations,  7 Stat.  207 ; Treaty  of 
August  11,  1820,  with  Wca  Tribe,  7 Stat.  209;  Treaty  of  August  5,  1826, 
with  Chippewa  Tribe,  7 Stat.  290 ; Treaty  of  October  23,  1826,  with  Miami 
Tribe,  7 Stat,  300  ; Treaty  of  August  11,  1827,  with  Chippewa,  Menem  on  in. 
and  Whiobngo  Tribes,  7 Stat,  303;  Treaty  of  August  24,  1818,  with 
Quapaw  Nation,  7 Stat.  176;  Treaty  of  September  25,  1818,  with  Great 
and  Little  Osage  Nation,  7 Stat.  183  ; Treaty  of  June  2,  1825,  with  Great 
and  Little  Osage  Nation,  7 Stat.  240,  construed  in  Holden  V,  Joy,  17  Wall, 
211,  245  (1872)  ; Treaty  of  August  10,  1825,  with  Great  and  Little  Osage 
Nations,  7 Stat.  268-  Treaty  of  June  3,  1825,  with  Kansas  Nation,  7 Stilt. 
244  (construed  in  Jones  v.  Meehan,  175  U.  S.  1 (1899)  ; Smith  v.  Stereos, 
10  Wall.  321,  320  (1870)  ; State  of  Missouri  V,  State  of  lo\ra,  7 Iiuw.  660 
(1849) ) ; Treaty  of  November  7,  1825,  with  Shawoiiee  Nation,  7 Stat.  284  ; 
Treaty  of  September  25,  1818,  with  Peoria,  Kaskuskla,  olc„  7 Stat,  1S1  ; 
Treaty  of  February  11,  1828,  with  Eel  River  or  Thorntuwn  party  of  Miami 
Indiana,  7 Stat.  309, 

Treaty  of  September  21,  1833,  7 Stat.  429. 

470  Treaty  of  October  9,  i!S33f  7 Stat,  448. 

«?  Treaty  of  October  27,  1832,  7 Stat  400.  This  modified  tliu  treaty 
concluded  February  8,  1881,  7 Stat  342,  and  provided  for  a grant  of  land 
to  the  Stock!) ridge,  Humicc  and  Brothertown  Indiana,  and  New  York 
Indians.  Later  the  Stockbiidge  Indians  migrated  west  under  the  terms 
of  the  Treaty  of  September  el,  1839,  7 Stat.  580. 

-m  Treaty  of  October  23,  1834,  7 Stat  458  ; Treaty  of  November  6,  1838, 
7 Stat.  569 ; Treaty  of  November  28,  1840,  7 Stat,  5S2, 

«« Treaty  of  April  23,  1836,  7 Stat.  502, 

Treaty  of  July  29,  1829,  7 Stat-  320. 

Treaty  of  October  19,  1838,  7 Stat,  60S, 

Treaty  of  October  21,  1837,  7 Stat.  542. 

***  Treaty  of  September  29,  1887,  7 Stat,  538. 
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Groat  tiiitl  Little  Osage  Indians?/*4  providing  for  a considerable 
restriction  of  their  undent  domains.  A scries  of  treaties  were 
also  negotiated  about  1K25  by  Brig.  Gen.  Henry  Atkinson  of  tlie 
United  States  Army  and  Benjamin  O'FalUin.  Indian  agent*  which 
dealt  only  with  problems  of  trade  and  friendship.*8 9 10 

V,  TRIBES  OF  THE  FAR  WEST:  1846-54 

In  the  late  smniner  of  1840,  war  having  been  deehiml  with 
Mexico,**0  General  Pldlip  Kearney  in  command*  the  Army  of  the 
West  advanced  into  New  Mexico. 

Without  doing  battle  New  Mexico's  governor  fled,  leaving 
Kearney  in  control  «f  the  province, ,ST  Following  tlu*  cession  of 
the  province  to  tlie  United  States  by  the  Treaty  of  Guadalupe 
Hidalgo,  of  February  2,  3848/®™  a treaty  of  peace  with  the 
Navnho  Indians  who  inhabited  that  region  was  concluded  in 
1S49/*8 

Two  months  Inter,  December  80,  1840,  another  fur  western 
tribe,  the  Uhlhs,  signed  a treaty,"1'  and  the  period  of  negotiating 
with  the  Indiana  who  roamed  through  the  area  acquired  from 
Mexico  and  the  Oregon  Territory  may  he  said  to  have  opened.41" 

To  Fort  Laramie  in  the  early  autumn  of  1851  came  a great 
number  of  Sioux*  Cheyenne*  Arnpaho*  Crow*  Assiniboine,  Gros 
Ventre,  Mandau,  and  Aricnra.  After  several  days  of  conference* 
Indian  agent  Thomas  Fitzpatrick  secured  their  signatures  to  a 
treaty  in  which  the  natives  promised  peace*  acknowledged  cer- 
tain boundaries  and  agreed  to  recognize  the  right  of  the  United 
States  to  erect  posts  and  maintain  roads  within  their  territory.401 

This  treaty  was  never  formally  proclaimed  by  the  President 
and  because  of  this  Its  validity  was  challenged  in  Roy  v,  United 
States  and  Ogallala  Tribe  of  Siouso  Indians.*03  The  Court  of 
Claims  examined  the  circumstances,  found  that  the  treaty  had 
been  acted  upon  by  Congress,  and  referred  to  in  subsequent 
agreements*  and  held  that  proclamation  was  not  necessary  to 
give  it  effect  and  that  both  parties  were  bound  by  the  covenant 
from  the  date  of  its  signature. 

In  the  meantime  the  discovers’  of  gold  in  California  had 
caused  the  migration  westward  to  assume  the  proportions  of  a 


4B*  Treaty  of  January  11*  1839,  7 Stat.  570. 

483  Treaty  of  June  9,  1825,  with  Poncar  Tribe,  7 Stat.  247;  T?‘0nt,v  of 
June  22,  1825.  with  Teton,  Yancton*  and  Yanctonlen  Bands  of  Sioux  Tribe, 
7 Shit.  2fiU;  Treaty  of  July  5,  1825*  with  Sioune  and  Ogallala  Tribe,  7 
Stat.  252;  Treaty  of  July  8,  1825,  with  Ghayenne  Tribe,  7 Stat  255; 
Treaty  of  July  10,  1825,  with  Hunkpapa  Band  of  Sioux*  7 Stat,  257; 
Treaty  of  July  18*  1825,  with  Hi  earn  Tribe,  7 Stilt,  259 ; Treaty  of  July 
50,  1825,  with  BelimtHe-etoa  or  Mlnnetsaree  Tribe,  7 Stat.  281 ; Treaty  of 
July  30,  1825,  with  Mandaii  Tribe,  7 Stat.  264;  Treaty  of  September  26* 
1825,  with  Ottoe  and  Missouri  Tribe,  7 Stat,  277  ; Treaty  of  September  30. 
1825.  with  Pawnee  Tribe*  7 Stat.  279  ; Treaty  of  October  6,  1825.  with 
Maha  Tribe.  7 Stat.  282. 

483  Act  of  May  13*  1846,  B Stat,  D,  and  Presidential  Proclamation* 
Appendix  No.  2*  9 Stat.  BOB. 

487  The  province  was  taken  in  the  name  of  the  United  States  on  August 
22,  1840,  and  Kearney  was  made  governor.  Wise,  The  Red  Man  in  the 
Now  World  Drama  (1031),  p.  408, 

4Sta  0 Stat.  922.  See  Chapter  20,  sec.  3, 

488 Treaty  of  September  9,  1849*  9 Stat.  974.  Article  2 states  -That 
from  and  after  the  signing  of  this  treaty,  hostilities  between  the  com 
tract! ng  parties  shall  cease,  and  perpetual  peace  and  friendship  shall 
exist  * * *,if 

48n  Treaty  of  December  30,  1849,  9 Stat,  984, 

4U0An  agreement  with  the  Comanche,  long  Anadaca,  Caddo*  ©te„  on 
May  15,  1848,  9 Stat.  844*  negotiated  In  Texas  shortly  after  the  Republic 
Imd  become  n member  of  the  Union  actually  antedates  these.  The  first' 
articles  of  nil  three  agreements  acknowledge  the  jurisdiction  of  the 
United  States. 

491  Treaty  of  September  17,  1851tll  Stat.  749.  Three  of  these  tribes— 
lie  Assiniboiiios,  the  Arapahoes,  and  the  Gros  Ventres=-were  treating 
vith  the  United  States  for  the  first  time.  See  Kept.  Comm.  Ind  Aff 
3852),  pp,  299-4500,  ■ "" 

<«45  C.  CLs.  177  (1010). 


stumped?.  Huon  this  newly  admitted  state  was  faced  with  the 
familiar  problem  of  keeping  available  for  preemption  purposes 
;m  simple*  supply  of  public  hind.  An  equally  familiar  solution 
was  quickly  decided  upon.  Congress  appropriated  $25,000  and 
dispatched  commissioners  to  treat  with  tlie  California  Indians 
regarding  the  territory  they  occupied.408 

Home  IS  treaties  with  IS  California  tribes  were  negotiated 
by  these  federal  agents  in  1851.  All  of  them  provided  for  a 
surrender  of  native  holdings  in  return  for  small  reservations  of 
land  elsewhere.  Other  stipulations  made  the  Indians  subject  to 
slate  law.401 

When  the  terms  of  these  various  agreements  ljeeamo  known  the 
California  State  Legislature  formally  protested  the  granting  of 
any  lands  to  the  Indians.  The  reasons  for  this  opposition  were 
reviewed  by  the  President  and  the  Secretary  of  the  Interior*  and 
finally  a number  of  months  after  the  agreements  had  been  nego- 
tiated they  were  submitted  to  the  Senate  of  the  United  States  for 
ratification.  This  was  refused  on  July  8,  1852*4DB 

The  Indians,  however*  had  already  begun  performance  of  tlieir 
part  of  the  agreement.  Urged  by  government  officials  to  antici- 
pate the  approval  of  the  treaties  they  had  started  on  the  journey 
to  file  proposed  reservations.  Now  they  found  themselves  in  the 
unfortunate  position  of  having  surrendered  their  homes  for  lands 
which  were  already  occupied  by  settlors  and  regarding  which  the 
Federal  Government  showed  no  willingness  to  take  action.  This 
situation  was  never  remedied  unless  the  creation  in  the  1920’s 
of  several  small  reservations  for  the  use  of  these  Indians  can 
be  said  to  have  done  so,* * * 4 *"6 

In  1852  the  Apaches,  occupying  portions  of  the  territory  relin- 
quished by  Mexico*  were  invited  to  a Treaty  Council  at  Santa  Fe, 
New  Mexico.  They  came  and  duly  promised  perpetual  peace 
(Art.  2)  with  the  United  States.4-7  They  also  engaged  (Art.  5)  to 
refrain  from  warlike  incursions  into  Mexico, 

The  following  year  the  Comanches,  Kiowas*  and  Apaches  met 
at  Fort  Atkinson,  An  agreement  very  similar  in  substance  to 
the  Santa  Fe  Treaty  was  concluded  July  27,  1853.4pa 

Although  the  number  of  families  traveling  the  Oregon  trail 
had  increased  steadily  during  the  40’s,  no  agreements  were  made 
with  the  Indians  of  the  territory  until  1853.  Then,  in  September 
of  that  year*  the  Rogue  River  Indians  signed  ii  treaty. with  the 
United  States  providing  for  a substantial  cession  of  land  (Art.  1) 
from  which  11  certain  portion  was  to  be  reserved  for  a temporary 
home  until  such  time  as  a permanent  residence  should  be  desig- 
nated by  the  President  of  the  United  States  (Art,  2)fm  A similar 
arrangement  was  made  with  another  Oregon  tribe,  the  Cow 
Creek  Band,  011  September  19,  1853. 500 

While  these  first  treaties  were  being  signed  with  the  Indian 
tribes  of  the  Far  West,  agreements  with  other  tribes  were  being 
negotiated.  Eight  treaties m providing  for  territorial  cessions 


4113  Act  of  September  30,  1850,  9 Stat.  544,  508, 

40*  Wise*  op.  citmJ  p.  419. 

433  Ififtl.,  pp*  421-425. 

4«  Ibid.,  p.  420.  Of.  Act  of  May  IS,  1928,  45  Stat.  602*  conferring  juris- 
diction over  California  Indian  claims  Upon  Court  of  Claims, 

*m  Treaty  of  July  1,  1852,  10  Stat.  979. 

4es  Treaty  of  July  27,  1853,  10  Stat.  1013. 

400  Treaty  of  September  10.  1853,  10  Stat.  1018.  Construed  in  Row, 
Ex*r  v.  United  States  and  Rogue  River  Indians,  29  C.  Cls.  176  (1894)^ 
By  the  treaty  of  November  15,  1854,  10  Stat,  1119*  the  Rogue  River 
Indians  agreed  to  penult  other  tribes  and  bauds,  Under  certain  conditions, 
to  reside  on  their  reservation  (Art.  1), 

500  Treaty  of  September  19,  1853,  10  Stat,  1027. 

m Treaty  of  January  14*  1840.  with  Kansas  Tribe,  9 Stat.  842  • Treaty 
of  August  2,  1847,  with  Chippewa  of  the  Mississippi  and  Lake  Superior, 

9 Stat  904 ; Treaty  of  August  21,  1847,  with  Pillager  Baud  of  Chippewa 
Indians,  9 Stat  90S  - Treaty  of  August  6*  1848,  with  Pawnees,  9 Stat 
949 ; Treaty  of  April  1,  1850,  with  Wyandot  Nation  of  Indians,  9 Stat 
987 ; Treaty  of  July  23,  1801.  with  Sioux-Sisseton  and  Wahpeton  Bands, 

10  Stat  949. 
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and  10  treaties  M3  stipulating  for  removal  of  the  Indians  to  unoc- 
cupied land  were  signed  during  these  years. 

G,  EXPERIMENTS  IN  ALLOTMENTS  1854^61 

On  March  24,  2 8**3,  George  W\  Mnnypeimy,  of  Ohio,  became 
Coniinissioner  of  Indian  Affairs,  The  new  official  wan  desig- 
nated by  tlie  President  to  enter  into  negotiations  with  the  tribes 
went  of  the  states  of  Missouri  and  Iowa  for  white  settlement  on 
their  land,  and  extinguishment  of  their  title/** 

Ills  first  success  in  this  connection  was  with  the  Ottoes  and 
Missonrias  on  March  Jo,  1S54/*3  Article  6 of  the  instrument 
signed  on  that  occasion  provides  l 

The  President  may,  from  time  to  time,  at  his  discretion, 
cause  the  whole  of  the  land  herein  reserved  * * * 

to  he  surveyed  off  into  lots,  and  assign  to  such  Indian  or 
Indians  of  said  confederate  tribes,  as  are  willing  to  avail 
[themselves]  of  the  privilege,  and  who  will  locate  on  the 
same  as  a permanent  home,  if  a single  person  over  twenty- 
one  years  of  age,  one  eighth  of  a section  ; to  each  family 
of  two,  one  quarter  section ; to  each  family  of  three  and 
not  exceeding  five,  one  half  section;  to  each  family  of 
six  and  not  exceeding  ten,  one  section ; and  to  each  family 
exceeding  ten  in  number,  one  quarter  section  for  every 
additional  five  members.  And  he  may  prescribe  such  rules 
and  regulations  as  will  secure  to  the  family,  in  case  of 
the  death  of  the  head  thereof,  the  possession  and  em 
ioyment  of  such  permanent  home  and  the  improvements 
thereon.  And  the  President  may,  at  any  time  in  his  dls= 
cretion,  after  such  person  or  family  has  made  a location 
on  the  land  assigned  for  a permanent  home,  issue  a 
patent  to  such  person  or  family  for  such  assigned  land, 
conditioned  that  the  tract  shall  not  he  aliened  or  leased 
for  a longer  term  than  two  years;  and  shall  be  exempt 
from  levy,  sale,  or  forfeiture,  which  conditions  shall 
continue  in  force  until  a State  constitution  embracing 
such  land  within  Its  boundaries  shall  have  been  formed, 
and  the  legislature  of  the  State  shall  remove  the  restric- 
tions. And  if  any  such  person  or  family  shall  at  any  time 
neglect  or  refuse  to  occupy  and  till  a portion  of  the  land 
assigned,  and  on  which  they  have  located,  or  shall  rove 
from  place  to  place,  the  President  may,  if  the  patent  shall 
have  been  issued,  revoke  the  same,  or  if  not  issued,  cancel 
the  assignment,  and  may  also  withhold  from  such  person 
or  familv,  their  proportion  of  the  annuities  or  other  moneys 
due  them,  until  they  shall  have  returned  to  such  permanent 
home,  and  resumed  the  pursuits  of  industry  ; and  in  default 
of  their  return,  the  tract  may  be  declared  abandoned,  and 
thereafter  assigned  to  Home  other  person  or  family  of  such 
confederate  tribes,  or  disposed  of  as  is  provided  for  the 
disposal  of  the  excess  of  said  land.  And  the  residue  of 
the  land  hereby  reserved,  after  all  the  Indian  persons 
or  families  of  such  confederate  tribes  shall  have  had  as- 
signed to  them  permanent  homes,  may  he  sold  for  their 
benefit,  under  such  laws,  rules,  or  regulations  as  may 
hereafter  be  prescribed  by  the  Congress  or  President  of 
the  United  States.  No  State  legislature  shall  remove  the 
restriction  herein  provided  for  without  the  consent  of 
Congress. 

This  treaty,  like  many  other  treaties  negotiated  during  the 
administration  of  Commissioner  Manypenny,  included  a clause 


605  Treaty  Of  November  28,  1S40,  with  Miami,  7 Stat,  582  ; Treaty  of 
March  17,  1842,  with  Wyandot,  11  Stat  581 1 Treaty  of  October  4,  1842, 
with  Chippewa  Indians  of  the  Mississippi  and  Lake  Superior,  7 Stat.  591 ; 
Treaty  of  October  11,  1842,  with  Sac  and  Foxes,  7 Stat.  598;  Treaty  of 
June  5 and  17,  1840,  with  Fottowautomle,  9 Stat.  853 ; Treaty  Of  October 
18,  1848,  with  Menomonee,  9 Stat,  952  ; Treaty  of  November  24,  1848, 
with  Stockbrldge,  9 Stat.  955;  Treaty  of  March  15,  1854,  with  Ottoes 
and  Mlssourias,  10  Stat.  1038. 

603  Prior  to  1854,  several  treaties  were  signed  which  provided  for 
the  allotment  of  lands.  See  Chapter  !lr  sec,  1A ; Chapter  8,  sec.  2AL 
Several  early  treaties  used  the  words  “allot”  and  “allotted”  but  they 
referred  to  the  assignment,  of  lands  to  groups  of  Indians.  Kinney,  A 
Continent  Lost — A Civilization  Won  (1937),  pp,  82-83. 
w*  Kept,  of  the  Comm,  of  Ind.  Aff,  (1853),  p,  249. 
cos  Treaty  of  March  15,  1854,  10  Stat.  1038, 


0 


(Art.  3)  by  which  the  Indians  relinquished  all  clainiH  to  moneys 
due  under  earlier  treaties.  The  policy  of  paying  Indians  for 
lauds  by  meant*  of  permanent  annuities,  which  had  involved  the 
conservation  of  the  Indian  estate,  was  thrown  into  discard, 
and  there  was  .substituted  a policy  of  quick  distribution  of  tribal 
funds,  parallel  to  the  quick  distribution  of  tribal  lands  which 
allotment  entailed.  Underlying  ibis  policy  of  quick  distribu- 
tion was  the  assumption  that  tribal  existence  was  to  he  brought 
hi  an  end  within  a short  time. 

On  March  16.  1854,  an  agreement  similar  in  its  recitals  regard 
ing  allotments  was  concluded  with  the  Omaha s/5™ 

A third  treaty  providing  for  the  individualization  of  land 
holdings  was  signed  by  the  Shawnee  Indians  on  May  10,  lSod.*11 
The  terminology  used  in  this  instrument  varies  somewhat  from 
that  of  the  preceding  treaties.  Instead  of  the  provision  that— 

“The  Fresident  may,  from  time  to  time  * * * cause 

* - V * to  be  surveyed  off  into  lots,  and  to  assign'1, 

article  2 holds  that 

all  Slmwnees  * * * shall  be  entitled  to  * * * 

two  hundred  acres,  and  if  the  head  of  a family,  a quantity 
equal  to  two  hundred  acres  for  each  member  of  his  or 
her  family  * * *. 

Detailed  provisions  are  also  included  for  the  assignment  of 
individual  holdings  to  Intermarried  persons,  minors,  orphans, 
adopted  persons  and  incompetents,  the  latter  to  have  the  selec- 
tion made  by  some  disinterested  person  or  persons  appointed  by 
the  Shawnee  Council  and  approved  by  the  United  States  Com- 
missioner. Further,  article  8 provides  that  “competent”  Shaw- 
nees  shall  receive  their  share  of  the  annuity  in  money,  hut  that 
that  of  the  “incompetent”  Indians  “shall  be  disposed  Of  liy  the 
President”  in  the  manner  best  calculated  to  promote  their  inter- 
ests, the  Shawnee  Council  being  first  consulted  with  respect  to 
such  persons. 

Six  treaties™*  stipulating  allotment  of  land  in  severalty  were 


Treaty  of  March  10,  1854,  10  Stat,  1043,  Conitrued  in  United 
Staten  v,  Celestine , 215  U.  8.  278  (1909)  | United  States  v.  Sutton , 215 
U.  S.  291  (1900)  ; United  States  v.  Payne,  264  U,  B.  446  (1924),  By 
the  terms  of  this  agreement  the  United  States  under  certain  conditions 
agreed  to  pny  the  Indians  $881,000  for  land  ceded  (Arts.  4 and  5).  Later 
it  wan  contended  by  the  Omaha  Tribe  in  n case  argued  before  the  Court 
of  Claims  in  1918  that  although  the  cession  had  been  made,  the  Govern- 
ment lmd  failed  to  pay  anything.  This  the  Government  admitted  but 
contended  that  the  Omaha  Indians  did  not  own  and  did  not  have  the 
right  to  make  a cession  thereof.  In  finding  for  the  plaintiff  the  court 
said  : “At  the  time  the  treaty  was  made  Iho  United  States  recognized 
the  Omahas  as  having  title  to  this  land  north  of  the  due-west  line,  and 
specifically  promised  to  pay  for  It  * * * the  defendants  cun  not  now 

be  heard  to  say  that  the  Indians  did  not  own  the  land  when  the  treaty 
was  made  and  had  no  right  to  make  a cession  of  It."  Omaha,  Tribe  v. 
United  States,  53  0,  Cls.  549,  560  (1918),  mod.  253  U.  S.  275,  55  C. 


Treaty  of  May  10,  1854,  10  Stat  1053.  Construed  in  Walker  V. 
Henshaw,  16  Wall.  436  (1872)  ; United  States  v.  Black  feather,  155  U-  S. 
180,  180-187  (1894)  ; Jones  v.  Meehan,  175  U.  S.  1 (1899)  ; Blackfeather 
v.  United  States.  190  U.  S.  308  (1903)  ; and  Dunbar  V.  Greene,  198  U.  S. 
180  (1905).  Commenting  on  this  treaty,  the  Supreme  Court  declared: 


The  treaty  of  1854  left  the  Shawnee  people  a united  tribe,  with  a declara- 
tion of  their  dependence  on  the  National  government  for  protection  and 
the  vindication  of  their  rights.  Ever  since  this  their  tribal  organization 
has  remained  as  it  was  before,  * * * While  the  general  government 

has  a superintending  care  over  their  interests,  and  continues  to  treat  with 
them  os  a nation,  the  State  of  Kansas  is  estopped  from  denying  their 
title  to  it.  She  accepted  this  status  when  she  accepted  the  act  admitting 
her  into  the  Union.  Conferring  rights  and  privileges  on  these  Indians 
cannot  affect  their  situation,  which  can  only  be  changed  by  treaty  stipu- 
lation, or  a voluntary  abandonment  of  their  tribal  organization.  As  long 
ns  the  United  States  recognizes  their  national  character  they  are  under 
the  protection  of  treaties  and  the  laws  of  Congress,  and  their  property 
is  withdrawn  from  the  operation  of  State  laws. 


The  Kansas  Indians,  5 Wall.  737,  700—757  (I860). 

^Delawares,  Treaty  of  May  0,  1854,  10  Stat.  1048;  loways.  Treaty  of 
May  17,  1S54,  10  Stat  1069;  Sacs  and  Fox  of  the  Missouri,  Treaty  of 
May  IS.  1854,  10  Stat,  1074;  KIckapooi,  Treaty  of  May  38,  1854,  10 
Stilt.  1078;  Kaskaskiaa,  Feorias,  etc,,  Treaty  of  May  30,  1854}  10  Stat. 
1082  ; Miamis,  Treaty  of  June  5,  1854,  10  Stat,  1093. 
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INDIAN  TREATIES 


C(ific  liici<‘(l  by  Com  miss  inner  Miinypoimy  in  tin*  next  2 months, 
in  mil*  *»f  those,  provision  i.s  made  for  the  setting  up  of  a porimi- 
»f,nt  fund  with  the  pruccuilK  from  tho  side  of  tho  lancls  coded 
hv  tin*  Indians.  Tlie  United  States  is  charged  with  the  duty  of 
HdnmiiHroring  this  fund.  The  extent  of  this  obligation  was  de- 
termined by  the  Conn  of  (Claims  which  held  in  the  lUdairarr 
Trihv  v.  77m  ( tuft'd  States  that  the  intended  trust  related  to  the 
preservation  of  the  principal  received  from  the  sale  Of  the  lands 
and  could  not  be  considered,  as  the  Delaware  Tribe  claimed,  tm 
obligation  to  maintain  tinihipairod  the  face  value  of  the  securities 
in  which  the  principal  had  been  first  invested.5** 

In  riie  aumiuti  of  1854  the  Chippewa  of  Lake  Superior  hoe;*.  m* 
a party  to  n treaty  providing  for  the  allotment  of  hind  to  indi- 
vidual India  ns  by  the  President  at  his  discretion,  and  with  the 
] tower  to  make 

* * * rules  and  regulations,  respecting  the  disposi- 

tion of  the  lands  in  case  of  the  death  of  the  head  of  a 
family,  or  single  person  occupying  the  same,  or  hi  case 
of  its  abandonment  by  them.5Ht 

Article  2 also  provides  for  the  patenting  of  80  acres  to  each 
mixed  blood  over  21  years  of  age. 

The  Wyandot  treaty  concluded  Jnminry  3.1,  lSi55an  is  particle 
larl.Y  interesting.  Tin*  first  article  stipulates  that  tribal  bauds 
arc  dissolved,  declares  the  Indians  to  be  citizens  of  the  United 
.States  and  subject  to  the  laws  thereof  and  of  the  territory  of 
Kansas,  although  those  who  wish  to  he  exempted  from  the  im- 
mediate operation  of  such  provisions  shall  have  continued1  to 
them  the  assistance  and  protection  of  the  United  States.  Article 
2 provides  for  the  cession  of  their  holdings  to  the  United  States 
stipulating  the  ‘‘object  of  which  cession  Is.  that  the  said  lands 
shall  be  subdivided,  assigned,  and  reeonveyed,  by  patent,  in  fee 
simple,  in  the  manner  hereinafter  provided  for,  to  the  Individuals 
and  members  of  the  Wynndott  nation,  in  severalty.*’  Articles 
4 and  n provide  for  the  most  detailed  method  of  allotment:  yet 
encountered,  in  which  three  commissioners,  one  from  the  United 
Stares  and  two  from  thu  Wyundott  nation,  were  to  make  a dis- 
tribution of  lands  to  certain  specified  classes  of  Individuals. 
Pa  tents  are  then  to  issue  containing  an  absolute  and  uncondi- 
tional grant  of  fee  simple  to  those  individuals  listed  ns  “eoinpe- 
fent”  by  Hie  commissioners,  but  for  those  not  so  listed  the  pat- 
ents will  contain  certain  restrictions  and  may  bo  withheld  by  the 


fi0n  72  C.  cm,  483  (1031). 

Fm*  opinion  that  a patent  under  Art,  13  should  issue  to  Christian 
Indian  a but  it  may  be  restricted  by  act  of  Congress  after  issue  mi  lens  tin 
effect  would  lm  to  invalidate  title  of  bona  fide  purchaser;  that  title  of 
Christian  Indians  will  not  be  vested  in  the  Indians  comprising  the  tribe 
enlli'd  by  that  mime  as  tenants  in  common,  but  in  the  tribe  itself  or  the 
nation  ; see  0 Op.  A.  G,  24  (1857).  And  see  Chapter  15  *ee  1A 

Treaty  of  September  30,  1854,  Art.  3,  10  St  at.  1109.  Construed  in 
7Ve  v.  Brown.  102  U,  s.  602  (1806)  ; Wisconsin  v.  Hitchcock,  201  V.  S, 
202  (inoti)  ; ch <p/j rit'if  Indians  of  Minnesota  v.  United  States,  301  If  g 

3o8  (1037)  ; and  Minnesota  v.  United  males,  305  XL  S.  382  (1030). 

The  President  is  empowered  by  Art.  3 to  imm  patents  with  "such  re» 
wfrintioaH  of  the  power  of  alienation  as  he  may  see  fit  to  imposed  A 
stipulation  that  the  patentee  and  his  heirg  shall  not  sell  lease  or  in 

any  manner  alienate  raid  tract  without  the  consent  of  the  President  of 

the  T- ulted  States  is  within  the  meaning  of  tills  Article.  United  States 
v Bawhe,  31  F.  (2d)  624  (D,  C.  W.  D,  Wis.,  102S).  Moreover  such  re* 
Niiictipus  extend  to  the  timber  oil  the  land  as  well  as  tho  land  itself 
v.  Campbell , 208  U.  §.  527  (1908), 

ihe  court  in  holding  that  state  fish  and  game  laws  have  no  application 
to  the  Bad  River  Reservation  because  federal  laws  are  exclusive  also 
enlliMl  attention  to  Art.  11  of  the  above  treaty  which  gave  the  right  to 
hunt  ami  fish  on  lands  ceded  until  otherwise  ordered  by  the  President 
In  re  Blackbird , 3 09  Fed.  139  (D.  C W.  B.  Wis  , 1901) 

sii  iveaty  of  January  31.  1855,  10  Stat.  1159.  Construed  in  Gondii  v 
Meath  m 0,1  L 8,  146,  149  (1908)  (power  of  voluntary  sale  granted; 
land  withhold  from  taxation  or  forced  alienation)  ; Walker  v,  Hcmhaie, 
441  ^3872^  * Svhnrnm-her  v Stockton , 183  U,  S.  200 
(IdCU)  ; Conley  v.  Ballinger,  216  U-  S.  34  (1910) . 
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UommisHioiici*  of  Indian  Affairs.  None  of  the  land  thus  assigned 
sind  parontefl  is  subject  to  taxation  for  n period  of  5 years. 

In  February  of  IRTnl  the  Chippewa  of  Minnesota  and  the  Win- 
nebago signed  treaties 3i-  ceding  tlieir  territorial  holding*:  but 
out  of  which  there*  is  “reserved"  ami  “set  apart"  for  the  Oliippe- 
was  a ml  "granted"  for  the  WlnnebagOH  land  for  a permanent 
home.  Further,  tin*  President  is  authorized  whenever  lie  deems 
it  advisable  to  allot  their  hinds  in  severalty, 

T Jie  tribes  of  the  Far  West  were  not  overlooked  in  thin  burst 
of  treaty-making  activity.  In  the  dosing  months  of  1354  and  the 
opening  days  of  the  following  year  six  treaties S1S  were  negotiated 
with  the  Indians  of  Oregon,  the  various  tribes  of  tlie  Puget  Sound 
region,  etc.  All  of  these  provided  for  the  allotment  of  land  in 
severalty  and  for  reservations  of  territory  described  by  midi 
phrases  as  “such  portions  * * * as  may  be  assigned  to 

them,”  “shall  be  held  * * * as  an  Indian  reservation,*’  and 

“district  which  shall  be  designated  for  permanent  occupancy," 
Seven  more  treaties  providing  for  the  assignment  of  land  to  in- 
dividual Indians  were  negotiated  during  Commissioner  Many- 
penny’s  administration,  which  ended  in  1857,  All  of  these  fea- 
ture extensive  land  cessions  with  certain  areas  either  “set  apart 
as  a residence  * * *"  or  “held  and  regarded  as  an  Indian 

reservation"  or  “reserved  * * * for  the  use  and  occupa- 

tion" «• 

James  W.  Denver,  Charles  E.  Mix,  and  Alfred  B.  Greenwood, 
who  successively  held  the  position  of  Coinmisshmer  of  Indian 
Affairs  until  the  outbreak  of  the  Civil  War,  were  likewise  com- 
mitted to  n treaty  policy  providing  for  allotment  in  severalty. 
Under  tlieir  auspices  seven  such  agreements 5,s  were  negotiated. 
These  instruments  in  form  and  substance  differ  little  from  those 
of  the  Manypeiiny  administration, 

H,  THE  CIVIL  WAR:  1861-65 

The  four  years  of  conflict  between  the  states  had  its  effect  on 
the  various  Indian  tribes.  Violence  and  bloodshed  had  become 
commonplace  and  several  Indian  tribes  seized  tlie  occasion  to 
accompany  demands  upon  the  Federal  Government  with  a dis= 
Piny  of  force.81*  Tills  was  particularly  tlie  case  in  Minnesota, 


m Treaty  of  February  22,  1855,  10  3 tat.  1165.  Construed  in  United 
stair 8 v.  Millc  Lae  Band  of  Chippewa  Indians , 220  IT.  3.  498,  500,  501 
(1013)  ; United  States  v.  First  National  Bank,  234  U,  g,  245,  281  (1014) 
(dealing  with  rights  of  mixed  blood  Clllppewns) ; Johnson  y,  Gcarlds , 234 
tJ.  3.  422,  437  (1914)  (discussing  liquor  provisions)  ; United  States  v 
Minnesota,  270  U.  S.  181  (1926)  ; and  Chippewa  Indians  of  Minnesota  V 
United  States,  301  U.  S.  358  (1987).  Treaty  o£  February  27,  1805  10 
Stat.  1172.  ’ 

ms  Treaty  with  the  Umpqua,  etc.,  of  November  29,  1854,  30  Stat.  3125  ; 
Treaty  with  the  Chaste,  etc.,  of  November  18,  1854,  10  Stat.  1122; 
Treaty  with  the  Willamette,  of  January  22,  1855,  10  Stat.  1143  ; Treaty 
with  the  Wynndott,  January  31,  1855,  10  Stat,  1159;  Treaty  with  the 
NiscjUnliy,  etc.,  December  26,  1854,  10  Stat,  1132;  Treaty  with  the 
Mississippi  Chippewa.  February  22,  1855,  10  Stat.  1165. 

Treaty  of  June  9,  1P55,  with  Walla-Wallas,  Cayugcs,  and  Umatilla 
Tribes,  12  Stat.  945  ■ Treaty  of  June  £5,  1855,  with  Indians  in  middle  Ore- 
gon, 12  Stat.  063;  Treaty  of  June  9,  1855,  with  Yftknmas.  12  Stat.  951; 
Treaty  of  June  11,  1855,  with  Nes  Forces,  12  Stat.  957;  Treaty  of  July 
16,  1835,  with  Fin  f heads,  0tc.f  12  Stat.  975  ■ Treaty  of  July  31,  1850  with 
Ottawa*;  and  Chippewfts,  11  Stat.  621;  Treaty  of  August  2,  1855  ’ with 
Chippewa  a,  11  Stat.  633. 

BJS  Mendawakanton  and  Wahpakoota  Bands  of  Sioux,  Treaty  of  June 
19,  1838,  12  Stat.  1031 ; Sisseeton  and  Wahpaton  Bands  of  Sioux,  Treaty 
of  June  19,  1858,  12  Stat.  1037  ; Winnebago,  Treaty  of  April  15,  1859,  12 
Stat,  1101  ; Swan  Creek  Cliippewas  and  Christian  Indiana.  Treaty  of 
July  16,  1859,  12  Stat,  1105 ; Sacs  and  Foxes,  Treaty  of  October  l,  1859, 
15  Stat,  467  ; Kansas  Indians,  Treaty  of  October  5.  !85Df  12  Stat  1111  • 
Delawares,  Treaty  of  May  30,  i860,  12  Stat.  1129. 

618  However  several  treaties  of  allotment  were  negotiated  during  this 
period.  Treaty  of  March  13,  1862,  with  Kansas  Indians,  12  Stat.  1221: 
Treaty  of  June  24,  1862,  with  Ot ta was,  12  Stat.  1237;  Treaty  of  June 
28,  1862,  with  Kickapoos,  13  Stat.  623 ; Treaty  of  June  9.  1863,  with 
the  Nes  Ftrce,  14  Stat,  647;  Treaty  of  October  14,  1864,  with  the 


ho  summer  of  1862*  thu  Sioux  of  the  Mississippi  par- 
i i!  general  unsuccessful  uprising  against  the  whites. 

^ treaty  negotiations  wore  attempted  with  the  Sioux 
ite,  the  Chippewas  were  called  to  a series  of  treaty 
ism  and  1864.  Here  their  signatures  were  secured 
; providing  for  removal  and  allotment  of  land  in 

Far  West  tlie  United  States  succeeded  in  making 
Fort  Bridge i4,*10  Box  Elder  **  and  Tulllu  Valley  “ in 
territory  and  at  Ruby  Valley5^  in  the  Nevada  Terri- 
the  Siioshonees;  at  Lapwai  in  the  Territory  of  Wash- 
h the  Nez  Perce;6-5  at  Cosnejos  in  the  Colorado  Ter- 
h the  Utahs  i 621  and  at  Klamath  Lake  in  Oregon  with 
ith  Indians. The  last  mentioned  were  negotiating 
United  States  for  the  first  time  and  Article  0 of  the 
signed  by  them  included  the  very  broad  stipulation 
: inserted  in  many  treaties  that 

* * Thev  will  submit  to  and  obey  all  laws  and  regie 

oiis  which  the  United  Status  may  prescribe  for  their 
eminent  and  conduct. 

L POST  CIVIL  WAK  TREATIES;  186M1 

i‘s  immediately  after  the  close  of  tlio  Civil  Wav  were 
i Indian  councils  and  conferences.  Usually  these  par- 
:ed  in  the  signing  of  treaties  in  which  mutual  pledges 
and  friendship  were  prominent  and  frequent, 
ber  of  1863  the  Cheyenne  and  Arupaho,620  the  Apache, 
and  Arnpaho,6'7  the  Comanche  and  Kiowa  ■ M met  with 
cers  Sanborn  and  Harney  and  signed  treaties  prom- 
: peace  would  hereafter  be  maintained,  A few  days 
it  tribes  of  Sioux  at  Fort  Sully  made  the  same 


16  Stat  707.  In  addition,  mi  agreement  amendatory  of  the 
October  5 1859,  12  Stat.  1111  was  entered  into  with  the 
dinns  Treaty  of  March  13,  1862,  12  Stat.  1221.  Also  see 
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ir.  Story  of  the  Red  Man  (1929)  26B-287, 
of  March  U,  1863,  with  Chippewa  of  the  Mississippi  and 
1 and  Labe  WlnlbigoshisJi  Banda,  12  Stat.  1249;  Treaty  of 
1863  with  Red  Lake  and  Pembina  Bands  of  Chippewa,  13 
d-eaty  of  April  12,  1864*  with  Red  Lake  and  Pembina  Bands 
a.  is  Stat.  689  ; Treaty  of  May  7,  1804,  with  Chippewa  of 
ippi  and  the  Pillager  and  Winn  chaff  oshish  Bands,  13  Stat. 
y of  October  IS,  1S64,  with  Chippewa  of  Saginaw,  Swan 
Black  River,  14  Stat.  607, 

of  July  2,  1808,  with  Eastern  Rands  of  Shoshones  Indians, 

3. 

of  July  30,  1863,  with  Northwestern  Bands  of  Shoihonee 

Stat.  663.  _ _ 

of  October  12p  1863,  with  Shoshone^GoShip  Bands,  13 


Immediately  after  the  close  of  war,  commissioners  repre- 
senting the  President  of  the  United  States,  appeared  among  the 
Five  Civilized  Tribes.  Some  of  these  Indians  had  been  openly 
sympathetic  with  the  rebel  cause,  even  entering  into  treaties  with 
the  Confederacy.  This  action  was  seized  upon  by  the  commis- 
sioners ns  an  indication  of  disloyalty  ; and  a treaty  negotiated  in 
1865  with  the  Creeks,  Chmokees,  Choctaws,  Chickasaws,  Osage, 
Seminoles,  Senecas,  Shawnee,  and  Qua  paw  tribes  opens  with' 
the  statement  that  the  Indians  by  their  defection  had  become- 
liable  to  a forfeiture  of  all  the  guarantees  which  the  United 
States  hud  previously  made  to  them.& 

While*  this  treaty  was  never  ratified,  the  principle  announced 
undoubtedly  colored  subsequent  negotiations  and  is  reflected  in 
the  treaties  of  1506  with  the  Seminoles,”1  Choctaws  uml  Chlcka- 
snws/**  Creeks,™  and  Cherokecs,™  These  agreements  provide, 
among  other  tilings,  for  the  surrender  of  a considerable  portion 
of  the  territory  occupied  by  the  Indians;  they  pledge  peace,  gen- 
eral amnesty,  tiro  abolition  of  slavery,  and  the  assurance  of  civil 
and  property  rights  to  freodineii.  and  acknowledge  a large  meas- 
ure of  control  by  the  Federal  Government  over  the  affairs  of  the 
tribes. 

The  summer  of  1867  found  the  Plains  still  in  the  grip  of  the 
Sioux  War,  Moreover,  the  Cheyenne  and  Arupaho,  the  Coman- 
che and  Kiowa  had  joined  the  belligerents,  carrying  hostilities 
over  a wide  area. 

The  Indian  Peace  Commission*^  composed  of  civilians  and 
Army  officers  appointed  “to  investigate  the  cause  of  the  war 
and  to  arrange  for  peace,"  “*  was  successful  in  part-  At 
Medicine  Lodge  Creek  in  Kansas,  the  Kiowa,  Comanche,  and 
Apache ; 551  and  the  Arupaho  and  Cheyenne 831  promised  peace,  the 
abandonment  of  the  chase,  mid  the  pursuit  of  the  habits  of 
civilized  living. 

In  the  summer  of  1868,  mnny  Sioux,  together  with  a scattering 
of  Cheyenne  and  Arupaho  warriors,  renewed  hostilities,  which 
were  terminated  by  the  treaty  of  April  2&,  1868“°  A month  later 
the  Grows 5,0  and  the  Northern  ArapnliO  and  Cheyenne  M1  put  an 
end  to  hostilities  in  two  agreements  concluded  May  7,  1868,  and 


Slat.  727 ; Bans  Are  Band  of  Sioux.  Treaty  of  October  20,  1865 ,14 
Stat.  781 ; Onkpabpab  Band  of  Sioux,  Treaty  of  Octtta-r  20,  1805, 
14  Stat  730;  Yanktonal  Band  of  Sioux,  Treaty  of  October  -0,  J805, 
It  Stat  735;  Upper  Yanktonai  Band  of  Sioux,  Treaty  of  October  28, 
1805,  14  Stat.  743  ; O’Gallala  Band  of  Sioux,  Treaty  of  October  28,  1865, 
14  Stat,  747;  Lower  Brule  Band  of  Sioux,  Treaty  of  October  14.  180o, 

14  Stat!  000.  w 

The  peace  established  by  these  agreements  was  a fleeting  one.  War 
f.nnHnued  with  the  Sioux  save  for  a brief  interruption  for  - years 


y of  October  1,  1863,  with  Western  Bands  of  Shoshonce  In- 
Stnt.  680,  Art.  6 of  the  treaty  recites : 

gaaKKWflM 

which  thov  now  lend,  and  hecomn  herdsman  oj  ogrieul- 
IstK.  lie  Is  Hereby  author  teed  to  make  such  reservations  tor 
ir  use  it£  he  nifty  deem  necessary  within  the  country  above 
cribcd  ; and  they  do  also  hereby  agree  to  remove  their  eamps 
such  reservations  as  lie  may  Indicate*  and  to  reside  and 
main  therein. 

of  thu  treaty  with  the  Sliosdioiie-Opsbip  Bands  (sea  III.  621, 


similar. 

:y  of  June  9,  1863,  with  the  Nez  Perce,  14  Stat.  647, 

ty  of  October  7f  3363*  with  Tabeguache  Band  of  Utalis,  IB 


ty  of  October  14,  1864.  with  Klamath  and  Moadoc  tribes 
DSkin  Band  of  Snake  Indians.  16  Stat.  707. 
ty  of  October  14,  1865,  14  Stilt.  703. 
ty  of  October  It*  1865*  14  Stat.  713* 
ty  of  October  18*  1865,  14  Stat.  717. 

Kettles  Band  of  Sioux  Indians,  Treaty  of  October  19,  1865,  14 
; BlAckfeet  Band  of  Sioux,  Treaty  of  October  19,  1865*  14 


thereafter. 

ess  Kinney,  OP*  eit.t  p.  157. 

*8*  Treaty  of  March  21*  1866,  14  Stat.  755* 

^Treaty  of  April  28,  1866*  14  Stat.  769, 

633  Treaty  of  June  14,  1866,  14  Stat,  785. 

&S4 Treaty  of  July  19,  1866,  14  Stat,  799. 

^Established  by  Act  of  July  20*  1867,  15  St^t,  17. 

538  Report  of  tlu»  Commissioner  of  Indian  Affair,  1868,  p.  4* 

5^  Treaty  of  October  21*  1867,  15  Stat.  581 ; Treaty  of  October  ~1, 

3 807,  15  Stat.  589. 

oaa  Treaty  of  October  28,  1867,  15  Stat.  093, 

cav  Treaty  of  April  29,  1868,  15  Stat*  635.  By  the  Sioux  treaty,  the 
United  States  agreed  that  for  every  30  children  (of  the  said  Sioux  tribe 
who  can  be  induced  or  compelled  to  attend  school)  a house  should  be 
provided  and  a teacher  competent  to  teach  the  elementary  branches 
of  our  English  education  should  be  furnished,  (Quick  Bear  v*  Leupp, 


210  U-  S.  50,  80  (1908).) 

hd  Treaty  of  May  7,  3 86S,  15  Stat  649.  Construed  in  Draper  v. 

States,  164  U.  S-  240  (1896)  ; United  States  V.  Powers,  305  U.  S.  527,  529 


(1989). 

hi  Treaty  of  May  10* 


1868,  15  Stat.  655. 
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May  10,  ISO S.  By  slimmer  the  Navajo,31*  the  eastern  band  of 
Shoshonne  and  the  Bannock,543  and  the  Nez  Perce544  had  also 


**■  Treaty  of  Juno  I,  1868,  15  Stnt,  667,  Provision  lor  ullotment  of 
laiid  in  Nf‘VeraIty  tn  individuals  wishing  to  farm  is  found  in  Art,  5 of 
this  treaty,  This  agreement  also  contains  in  Art.  1 this  familiar  recital: 

If  had  men  among  the  Indians  slmll  commit  a wrong  or  depte- 
dor  ion  upon  the  person  or  property  of  any  one,  white,  black,  or 
Indian,  subject  to  the*  authority  of  the  United  States  and  at 
Praia;  therewith,  thu  Navajo  trlho  agree  that  they  will,  on  proof 
made  to  their  agent,  and  on  notice  by  him,  deliver  up  the  wrong- 
door  to  the  United  S fates,  to  be  tried  and  punished  according  to 
bn  laws  * * *. 

In  1900,  the  Supreme  Court  of  Arizona  in  holding  the  district  court  in 
error  in  denying  to  several  Indians  who  had  been  imprisoned  by  the 
War  Department  a writ  off  habeas  corpus  called  attention  to  this  recital 
saying ; 

* * * This  stipulation  amounts  to  a covenant  that  bad  Indians 

shiil!  not  be  punished  by  the  United  States,  except  pursuant  to  laws 

SECTION  5.  THE  END 

The  advancing  tide  of  settlement  in  the  years  following  the 
close  of  the  Civil  War  dispelled  the  belief  that  it  would  ever  be 
possible  to  separate  the  Indians  from  the  whites  and  thus  give 
them  an  opportunity  to  work  out  their  salvation  alone.  Assimi- 
lation, allotment,  and  citizenship  became  the  watchwords  of 
Indian  administration  813  and  attacks  on  the  making  of  treaties 
grew  in  force,*" 

The  termination  of  the  treaty-making  period  was  presaged  by 
section  0 of  the  Act  of  March  29,  1807, 547  whic  h provided  : 

And  nil  laws  allowing  the  President,  the  Secretary  of 
the  Interior,  or  the  commissioner  of  Indian  affairs  to 
enter  into  treaties  with  any  Indian  tribes  are  hereby  re- 
p Tiled,  and  no  expense  shall  hereafter  be  ineurred  in 
negotiating  a treaty  with  any  Indian  tribe  until  an  appro- 
priation authorizing  such  expense  shall  he  first  made  by 
law. 

This  provision  marked  the  growing  opposition  of  the  House  of 
Representatives  to  the  practical  exclusion  of  that  House  from 
control  over  Indian  affairs.  The  provision  in  Question  was  re- 
pealed a few  months  later  545  but  the  House  continued  its  struggle 
against  the  Indian  treaty  system,  Sehmeekohier  recounts  the 
incidents  of  that  .struggle  in  these  terms: 

While  the  Indian  Fence  Commission  suereeded  in  end- 
ing the  Indian  wars,  the  treaties  negotiated  by  it  and  rati- 
fied by  the  Senate  were  not  acceptable  to  the  House  of 
Representatives,  As  the  Senate  alone  ratified  the  treaties, 
the  House  had  no  opportunity  of  expressing  Its  opinion 
regarding  them  until  the  appropriation  bill  for  the  fiscal 
year  1370,  making  appropriations  for  carrying  out  the 
treaties,  came  before  it  for  approval  during  the  third 
session  of  the  Fortieth  Congress.  The  items  providing 
funds  for  fulfilling  the  treaties  were  inserted  by  the  Senate, 
hut  the  House  refused  to  agree  to  them,  and  the  session 
expired  on  March  4, 1S69,  without  any  appropriations  being 
made  for  the  Indian  Office  for  the  fiscal  year  beginning  July 
1.  When  the  first  session  of  the  Forty-first  Congress 
convened  in  March,  1869,  a bill  was  passed  by  the  House 
hi  the  same  form  as  at  the  previous  session.  The  Senate 
promptly  amended  it  to  include  the  sums  needed  to  carry 
out  the  treaties  negotiated  by  the  Peace  Commission. 
The  House  again  refused  to  agree  but  a compromise  was 


6>B  Eon  Chapter  2,  sec,  2,  for  excerpts  from  com  inim;i  oners’  reports  ad- 
vocating termination  of  the  treaty  system, 

^ Ibid, 

w 15  Stitt,  7,  9,  Also  see  Act  of  April  10,  1869,  see.  5,  16  Stat  13,  40. 
The  first  annual  report  of  the  Board  of  Indian  Commissioners  submitted 
late  In  1869,  and  the  annual  report  of  the  CommlasioBer  of  Indian  Affairs 
for  the  same  year  recommended  the  abolition  of  the  treaty  system  of 
dealing  with  the  tribes.  Kinney,  A Continent  Dost — A Civilization  Won 
(1937),  pp,  148,  159,  160, 

5lS  Act  of  July  20,  1867,  15  Stat,  1$, 


become  signatories  to  treaties  of  peace.  These  were  the  last 
treaties  made  by  the  United  States  with  Indian  tribes. 


defining  their  offenses  and  prescribing  the  punishments  therefor. 
While  Congress  by  its  legislation  mny  disregard  treaties,  the 
executive  branch  of  the  government  may  not  do  so.  The  district 
court  was  in  error  in  denying  the  writ  of  habeas  corpus . 

In  re  By-A-Uil-Le,  12  Ariz.  350,  155  (1909). 

«*  Treaty  of  July  3,  1868,  15  Stat.  673.  Construed  in  Harkness  v, 
Hyde,  98  U.  8.  476  (1878)  i Marks  V.  United  States,  101  U.  S,  297  (1896)  ; 
and  Ward  V,  Race  Horse,  163  IT.  £L  504  (1896), 

In  United  States  v,  Shoshone  TtHhe  of  Indians,  304  U.  8.  Ill  (1938), 
it  was  held  that  the  right  of  the  Shoshone  Tribe  in  the  lauds  set  apart 
for  it,  under  the  treaty  of  July  3,  1868,  with  the  United  States,  included 
the  mineral  and  timber  resources  of  the  reservation ; and  the  value  of 
these  was  properly  included  in  fixing  the  amount  of  compensation  due 
for  so  much  of  the  lands  as  was  taken  by  the  United  States, 

Treaty  of  August  13,  1868,  15  Stat.  693. 

OF  TREATY-MAKING 

finally  reached  by  which  there  was  voted  in  addition  to 
the  usual  appropriations  a lump  sum  of  two  million  dol- 
lars “to  enable  the  President  to  maintain  peace  among 
and  with  the  various  tribes,  bands,  and  parties  of  Indians, 
and  to  promote  civilization  among  snld  Indians,  bring 
them,  where  practicable,  upon  reservations,  relieve  their 
necessities,  and  encourage  their  efforts  at  self-support” 
(16  Stat.  I*,  40), 

The  House  also  insisted  on  the  inset  tion  of  a section 
providing  “That  nothing  in  this  act  contained,  or  in  any 
of  the  provisions  thereof,  shall  be  so  construed  as  to  rath 
fy  or  approve  any  treaty  made  with  any  tribes,  bands  or 
parties  of  Indians  since  the  twentieth  day  of  July,  1867.” 
This  was  rather  a remarkable  piece  of  legislation  in  that 
while  it  did  not  abrogate  the  treaties,  it  withheld  its  ap- 
proval although  the  treaties  had  already  been  formally 
ratified  and  proclaimed.  It  had  no  legal  effect,  but  merely 
wrote  into  the  act  the  feeling  of  tile  House  of  Representa- 
tives. At  the  next  session  of  Congress  a similar  section 
was  added  to  the  Indian  appropriation  act  for  the  fiscal 
year  l871i  with  the  additional  provision  that  nothing  in 
the  act  should  ratify,  approve,  or  disaffirm  any  treaty  made 
since  July  20,  1867,  ‘‘or  affirm  or  disn'^rtn  any  of  the  pow- 
ers of  the  Executive  and  Senate  over  the  subject.”  The 
entire  section,  however*  was  Inadvertently  omitted  in  the 
enrollment  of  the  bill,  and  was  not  formally  enacted  until 
the  passage  of  the  appropriation  act  for  the  fiscal  year 
1872  (16  Stilt.  L.,  070) . 

Probably  one  of  the  reasons  for  the  refusal  of  the  House 
to  agree  to  the  treaty  provisions  was  its  distrust  of  the  ad- 
ministration of  the  Office  of  Indian  Affairs,  for  it  was 
during  the  debate  on  thin  bill  that  General  Garfield  made 
liis  scathing  indictment  of  that  Office.  * * * (pp. 

55—66, ) 

* * * * V 

Discontinuance  of  treaty  making,  When  the  ap- 

propriation bill  for  the  fiscal  year  1871  came  up  in  the 
second  session  of  the  Forty-first  Congress  the  fight  of 
the  previous  year  was  renewed,  the  Senate  insisting  on 
appropriations  for  carrying  out  the  new  treaties  and  the 
House  refusing  to  grant  any  funds  for  that  purpose.  As 
the  end  of  the  session  approached  it  appeared  as  if  the 
bill  would  fail  entirely,  but  after  the  President  had  called 
the  attention  of  Congress  to  the  necessity  of  making  the 
appropriations,  the  two  houses  finally  reconciled  their 
differences. 

The  strong  fight  made  by  the  House  and  expressions 
of  many  members  of  the  Senate  made  it  evident  that  the 
treaty  system  had  reached  its  end,  and  the  Indian  appro- 
priation aen  for  the  fiscal  year  1872,  approved  on  March  3, 
1871  (16  Stat.  L,  566),  contained  the  following  clause, 
tacked  on  to  a sentence  making  an  appropriation  for  the 
Yankton  Indians:  *- Provided , That  hereafter  no  Indian 
nation  or  tribe  within  the  territory  of  the  United  States 
shall  he  acknowledged  or  recognized  as  an  independent 
nation,  tribe,  or  power  with  whom  the  United  States  may 
contract  by  treaty : Provided  further , That  nothing  herein 
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contained  shall  be  construed  to  invalidate  or  impair  the 
obligation  of  any  treaty  heretofore  lawfully  made  and 
ratified  with  any  such  Indian  nation  or  tribe.  (I,  o».) 


Schuiuckebier.  Officii  of  Indian  Affairs.  1927,  pp.  56-08.  Act  of  Mnrcli 
8 1871  16  Stat.  544.  560,  H.  S.  8 2079,  25  V-  S.  0.  71.  See  also  the  State- 
ment  of  former  Commissioner  of  Indian  Affairs,  Francis  A.  Walker,  who 
wrote  iu  1374  ^ 

In  1871  however,  the  insolence  of  eonneimiS  stfCUKth,  and  toe 
cFowinl  jealoaay  of  the  Houne  ol  Uepreeenttttiyea  towards  tlie 
pjeragativ^arrogated  by  the  Senate— of  determining,  In  cOMhM- 


*inr.  sMfi,  tliA  executive  all  questions  of  Indian  right  and  title* 
and  Jf  eoinmittfnl  the  United  States  incidentally  to  pecuniary 
obligations  limited  only  by  Its  own  disgetion  f?Jnu£lh  led  ta  tte 
should  be  hound  to  make  prmd^ion  vvdhou  j hquiry , led  to  tn^ 

adoption,  after  several  { “"^‘“Snrraftlr  ni  In.lian 

nltioif  or ‘tribe  within  the  territory  'oftlio  United  Sgtes  shah  be 

“*  nUaty.- 

(P.  5*)  (Walker,  Tbe  Indian  Question,  1874.) 

Following  this  enactment,  a congresglomU  comniittoe  wrtti i appointed  to 
prepare  a compilation  of  treaties  still  in  force.  Act  of  March  .1,  18.  o. 
17  Stat,  579, 


SECTION  6.  INDIAN  AGREEMENTS 


The  substance  nf  treaty-making  was  destined,  however,  to  con- 
tinue for  many  decades.  For  in  substance  a treaty  was  an  agree- 
ment between  the  Federal  Government  and  an  Indian  tribe. 
And  so  long  us  the  Federal  Government  and  the  tribes  continue 
to  have  common  dealings,  occasions  for  agreements  are  likely 
to  recur  Thus  the  period  of  Indian  laud  cessions  was  marked 
by  the  “agreements”  through  which  such  cessions  were  made. 
These  agreements  differed  from  formal  treaties  only  in  that  they 
were  ratified  by  both  houses  of  Congress  instead  of  by  the  Senate 
alone.651  Like  treaties,  these  agreements  can  be  modified, ex- 


6»  Such  agreements  are  exemplified  by  the  Act  of  April  29,  1874.  with 
in#*  TTtes  18  Stat  S6  ’ Act  of  July  10*  1882,  with  the  Crows,  22  Sta_. 
157  ; lcr  of  March  1,  190!,  with  the  Cherokces,  31  Stat.  848.  The  pro- 
priety of  legislation  dependent  upon  Indian  consent  was i auditioned 
for  f time  but  apparently  doubts  were  set  at  rest,  ^ 
of  legislating  on  the  basis  of  Indian  consent  became  solidly  established. 
See  0.  F Canfield,  Legal  Position  of  the  Indian  (1881),  to  Am.  t>.  Rev, 

21®Tbua  in  Dick  v.  United  States,  208  V-  8.  340,  350  (1608),  the  Su- 
preme Court  upheld  the  constitutionality  of  a prohibition  against  intro- 
duction of  liquor  into  certain  ceded  lands,  which  was  contained  In  an 
agreement  of  1893  with  the  Nez  Perce  Tribe,  as  a valid  regulation 
based  upon  the  treaty-making  power  of  the  United  States  and  upon 
the  power  of  Congress  to  regulate  commerce  with  those  Indians. 

Even  the  wording  of  statutes  providing  for  the  negotiation  of  agree- 
ments sometimes  discloses  their  kinship  with  treaties.  For  example, 
the  Act  of  May  1,  1876,  19  Stat.  41,  45,  provides  for  the  payment  of  h com- 
mission “to  treat  with  the  Sioux  Indians  for  the  relinquishment  of  the 
Black  Hills  country  in  Dakota  Territory „ .. 

^ The  -Supreme  Court  in  the  case  of  United  States  v,  Seminole  Nation. 

299  U,  S,  417,  428  (1937),  said  : 

* • * “That  Congress  had  the  power  to  change  the  terms 

of  the  agreement  and  authorize  these  payments,  is  well  eRi|lT 
lished  *¥  +*'•  Lone  I Volf  v,  Hitchcock , 187  D.  b,  553, 
564-587. 

The  Attorney  General  has  said,  28  Op.  A.  G-  340,  347  (1907)  i 

m * * Certainlv  if  as  has  been  often  adjudged.  Congress 

IT  S 578  * Fonff  Yue  T%ng  v.  United  States,  149  y.  B.,  JUB  , 
r * Alien.  miner  afinififf  Go,  v.  United-  /JiatBS,  175  U-  S*i  48  )* 
it  may  alter  or  repeal  an  agreement  of  this  kind  with  ao  Indian 
tribe. 

In  considering  whether  it  has  been  gu>vrseded  by  a general  law,  an 
agreement  bna  been  accorded  the  same  status  as  a BPecial  law.  Martin 
v Lewllen,  276  IT.  S.  58,  67  (1988).  Accord:  Longest  v.  Langford, 
276  U.  S.  69  (1628). 


cept  that,  rights  created  by  carrying  the  agreement  into  effect 
cannot  be  impaired.""  In  referring  to  such  an  agreement,  Justice 
Van  Devanter  said  * 654 

But  it  is  said  that  the  act  of  1902  contemplated  that  they 
alone  should  receive  allotments  and  be  the  participants 
in  the  distribution  of  the  remaining  lands,  and  also  of  the 
funds,  of  the  tribe.  No  doubt  such  was  the  purport  of  the 
act.  But  that,  in  our  opinion,  did  not  confer  upon  them 
any  vested  right  such  as  would  disable  Congress  from 
thereafter  making  provision  for  admitting  newly  horn 
members  of  the  tribe  to  the  allotment  ami  distribution. 
The  difficulty  With  the  appellants’  contention  is  that  it 
treats  the  act  of  1902  as  a contract,  when  “it  is  only  an 
act  of  Congress  and  can  have  no  greater  effect.”  Chero- 
kee Intermarriage  Oases , 203  XL  S.  76,  93,  It  was  but  an 
exertion  of  the  administrative  control  of  the  Government 
over  the  tribal  property  of  tribal  Indians,  and  was  subject 
to  change  by  Congress  at  any  time  before  it  was  carried 
into  effect  and  while  the  tribal  relations  continued. 
Stephens  v.  Cherokee  Nation,  174  XI.  S.  446,  488;  Cherokee 
Nation-  v.  Hitchcock,  187  U.  B.  294;  Wallace  V.  Adam*, 
204  U.  S.  415,  423.  (P.  648.) 

Legislation  based  upon  Indian  consent  does  not  come  to  an  end 
with  the  close  of  the  period  of  Indian  land  cessions  and  the  stop- 
page of  Indian  land  losses  in  1934.  For  in  that  very  year  the 
underlying  assumption  of  the  treaty  period  that  the  Federal 
Government’s  relations  with  the  Indian  tribes  should  rest  upon 
a basis  of  mutual  consent  was  given  new  life  iu  the  mechanism 
of  federally  approved  tribal  constitutions  and  tribal ly  approved 
federal  charters  established  by  the  Act  of  June  18,  i034,B>5  Thus, 
while  the  form  of  treaty  unaking  no  longer  obtains,  the  fact  that 
Indian  tribes  are  governed  primarily  on  a basis  established  by 
common  agreement  remains,  and  is  likely  to  remain  so  long  as 
the  Indian  tribes  maintain  their  existence  and  the  Federal  Gov- 
ernment maintains  the  traditional  democratic  faith  that  all 
Government  derives  Its  just  powers  from  the  consent  of  the 
governed* 


ess  Choate  v.  Trapp,  224  V.  S,  665,  671  (1912). 

Be*  Qfitts  v.  Fisher,  224  V.  B.  640,  648  (1912),  quoted  with  approval 
in  Sizemore  v.  Brady,  235  U.  3.  441,  450  (1914). 

6»4S  Stat.  984.  25  IT,  S.  C*  461,  ef  seq.f  discussed  in  Chapter  4,  sec  16. 
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While  federal  Indian  legislation  forms  the  basic  material  of 
all  the  substantive  chapters  that  follow,  it  may  serve  a useful 
purpose  lo  present  at  this  point  a brief  panorama  of  the  more 
important  general  statutes  in  the  field  that  have  been  enacted 
during  the  century  and  a half  which  this  book  covers.  Such  a 
panorama  may  convey  some  sense  of  the  dynamic  development 
of  Indian  legislation,  and  throw  some  light  upon  the  basic  pur- 
poses that  iinvo  dominated  Indian  legislation  at  different  periods 
in  our  history.  Such  liistoHal  perspective  is  of  particular  use- 
fulness in  the  field  of  Indian  law.  Solicitor  Margohl,  in  his 
Introduction  to  the  Statutory  Compilation  of  the  Indian  Law 
Survey,1  comments  on  “the  importance  of  the  factor  of  history 
in  this  field  of  law”  in  the  following  terms: 

During  the  century  and  a half  that  this  compilation  covers, 
the  groups  of  human  beings  with  whom  this  law  deals  have 
undergone  changes  in  living  habits,  institutions,  needs,  and 
aspirations  far  greater  than  the  changes  that  separate 
from  our  own  age  the  ages  for  which  Hammurabi,  Moses, 
Lyeui’gus,  or  Justinian  legislated.  Telescoped  into  a cen= 
tury  and  a half,  one  may  find  changes  in  social,  political, 
and  property  relations  which  stretch  over  more  than  thirty 
centuries  of  European  civilization*  The  toughness  of  law 
which  keeps  it  from  changing  as  rapidly  as  social  condi- 
tions change  in  our  national  life  is,  of  course,  much  more 
serious  where  the  rate  of  social  change  is  twenty  times  as 
rapid.  Thus,  If  the  laws  governing  Indian  affairs  are 
viewed  as  lawyers  generally  view  existing  law,  without 


5 U.  H.  Dept,  of  tile  Interior,  Office  of  the  Solicitor,  Statutory  Compila- 
tion of  the  Indian  Law  Survey  ■ A Compendium  of  Federal  Laws  and 
Treaties!  Relating  to  Indians,  edited  Hy  Felix  S.  Cohen.  Chief,  Indian  Law 
Survey,  with  a Foreword  by  Nathan  It,  Mavgold,  Solicitor,  Department  of 
(ho  Interior  (1940),  46  vols. 
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reference  to  the  varying  times  in  which  particular  provi- 
sions were  enacted,  the  body  of  the  law  thus  viewed  is  a 
mystifying  collection  of  inconsistencies  and  anachronisms. 
To  recognize  the  different  dates  at  which  various  provi* 
siOHs  were  enacted  is  the  first  step  towards  order  and 
sanity  in  this  field. 

Not  only  is  it  important  to  recognize  the  temporal 
“depth”  of  existing  legislation,  it  is  also  important  to 
appreciate  the  past  existence  of  legislation  which  has, 
technically,  ceased  to  exist.  For  there  is  a vary  real  sense 
in  which  it  can  be  said  that  no  provision  of  law  is  ever 
completely  wiped  out.  This  is  particularly  true  in  the 
field  of  Indian  law*  At  every  session  of  the  Supreme 
Court,  there  arise  cases  In  which  the  validity  of  a present 
claim  depends  upon  the  question : What  was  the  law  on 
such  and  such  a point  in  some  earlier  period?  Laws  long 
repealed  have  served  to  create  legal  rights  which  endure 
and  which  cun  be  understood  only  by  reference  to  the 
repealed  legislation.  Thus,  in  seeking  a complete  answer 
to  various  questions  of  Indian  law,  one  finds  that  he  can- 
not rest  with  a collection  of  laws  '‘still  iu  force,”  but  must 
constantly  recur  to  legislation  that  lias  been  repealed, 
amended,  or  superseded. 

Let  this  serve  at  the  same  time  as  an  apology  for  Including  in 
this  work  a chronicle  of  Indian  legislation  and  as  an  explanation 
of  the  rudimentary  character  of  this  chronicle.  To  analyze  the 
legal  problems  raised  by  each  of  the  statutes  noted  is,  after  all, 
the  main  task  of  the  rest  of  the  book.  For  our  present  purposes 
it  suffices  simply  to  note  what  legislative  problems  In  the  field 
of  Indian  law  have  been  faced  in  each  decade  of  our  national 
existence.5 


*On  the  Interpretation  of  Indian  .statutes,  see  Chapter  8.  sen.  SU. 


SECTION  1.  THE  BEGINNINGS;  1789 


During  the  first  year  of  the  first  Congress,  and  indeed  in  the 
sluice  of  Koine  5 weeks,  there  were  enacted  four  statutes  which 
cstiihiinhccl  the  outlines  of  our  Indian  legislation  for  ninny  years 
to  cousin  The  first  of  these  was  the  Act  of  August  7,  ITS!),3  estab- 
lishing the  Department  of  War,  which  provided  that  that  De- 
pnrtmeiit  should  handle,  in  addition  to  its  primary  military  af- 


fairs “such  other  matters  * * * sis  the  President  of  the 

United  States  shall  assign  to  the  said  department  * * * rel- 

ative to  Indian  affairs,”  We  have  elsewhere  noted  liow  the 
authority  thus  conferred  was  later  transferred  to  the  Depart- 
ment of  the  Interior,4  While  the  days  have  long  passed  when 
our  military  relations  with  the  Indian  tribes  were  the  most 


o 


*1.  Slat.  49, 
6S 


4 See  Chapter  2,  sec.  3B,  and  Chapter  8,  nee.  10A(S.L 
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important  aspect  of  Indian  affairs  to  the  Federal  Government* 
the  types  of  administrative  control  established  under  the  Act 
of  August  7,  1780,  still  play  a large  part  In  Indian  law. 

The  second  statute5  referring  to  Indians  enacted  by  the  new 
Congress  provided  for  the  government  of  the  Northwest  Terri- 
tory and  in  effect  reenacted,  with  minor  amendments,  the  North- 
west Ordinance  of  1787  containing  the  following  article  on  Indian 
affairs  .* 

Art,  3.  * * * The  utmost  good  faith  shall  always  be 

observed  towards  the  Indians ; tbeir  land  and  property 
shall  never  be  taken  from  them  without  their  consent ; and 
in  their  property*  rights,  and  liberty*  they  never  shall  be 
invaded  or  disturbed,  unless  in  just  and  lawful  wars  au- 
thorized by  Congress;  but  laws  founded  in  justice  and 
humanity  shall  from  time  to  time  he  made,  for  preventing 
wrongs  being  done  to  them,  and  for  preserving  peace  and 
friendship  with  them. 

This  represented  the  first  of  many  measures  by  which  Con- 
gress, in  administering  the  government  of  the  territories,  legis- 
lated over  Indian  affairs  with  “plenary”  authority.  Congress 
legislated  for  the  territories  with  the  same  latitude  that  the 
states  enacted  legislation  to  govern  human  conduct  within  state 
boundaries,6 

The  statute  dealing  with  the  Northwest  Territory  was  followed 
by  statutes  establishing  territorial  or  state  governments  for  35 
states  admit  ted  to  the  Union  after  the.  adoption  of  the  Consti- 
tution, In  these  35  states  were  located  nearly  all  the  Indians 
with  whom  the  federal  law  on  Indian  affairs  now  deals.  Here 


o Act  Of  August  7,  1789,  I Stat,  50,  For  a discussion  of  colonial  ileal- 
lugs  with  the  Indians  concerning  land,  see  Chapter  10,  see,  9, 

0 See  Chapter  5,  sec,  5, 


perhaps  is  one  clue  to  the  frequent  use  of  the  concept  of  ‘‘ple- 
nary power”  vested  in  the  Federal  Government  over  Indian 
affairs. 

The  third  act  Of  Congress  dealing  with  Indian  affairs  was  the 
Act  of  August  20,  IT 89/  which  appropriated  a sum  not  exceeding 
$20,000  to  defray  “the  expense  of  negotiating  and  treating  with 
the  Indian  tribes”  and  provided  for  the  appointment  of  com- 
missioners to  manage  such  negotiations  and  treaties.  This  stat- 
ute thus  murks  the  beginning  of  a mode  of  dealing  with  Indian 
affairs  that  was  to  remain  the  primary  mode  of  governmental 
action  in  this  field  for  many  decades  to  come/ 

The  fourth  and  last  of  the  statutes  enacted  by  Congress  at.  its 
first  session  which  dealt  with  Indian  affairs  was  the  Act  of  Sep- 
tember 11*  1789/  which  specified  salaries  to  be  paid  to  the  “super- 
intendent of  Indian  affairs  in  the  northern  department,”  a posi- 
tion held  eso  oifioio  by  the  governor  of  the  western  territory. 

Noteworthy  is  the  fact  that  of  the  first  13  statutes  enacted  by 
the  first  Congress  of  the  United  States,  four  dealt  primarily  or 
partially  with  Indian  affairs.  In  these  four  statutes  we  find 
the  essential  administrative  machinery  for  dealing  with  Indian 
affairs  established*  and  its  expenses  provided  for.  And  we  find 
four  Important  sources  of  federal  authority  in  dealing  with  In- 
dian matters  invoked;  The  power  to  make  war  (and,  presumably, 
peace)  ; the  power  to  govern  territories ; the  power  to  make 
treaties*  and  the  power  to  spend  money.30 

*1  Stat  54. 

8 See  Chapter  3. 

®i  Stat.  67. 

10  Also  see  Chapter  G,  sec,  1. 


SECTION  2.  LEGISLATION  FROM  1790  TO  1799 


The  first  act  of  Congress  specifically  defining  substantive 
rights  and  duties  in  the  field  of  Indian  affairs  was  the  Act  of 
July  22,  1790/1  significantly  titled*  “An  Act  to  regulate  trade  and 
intercourse  with  the  Indian  tribes,”  The  significance  of  the 
title  becomes  clear  when  one  notes  that  the  act  deals  not  only 
with  the  conduct  of  licensed  traders,  but  also  with  the  sale  of 
Indian  lands,  the  commission  of  crimes  and  trespasses  against 
Indians  and  the  procedure  for  punishing  white  men  committing 
offenses  against  Indians.  It  seems  fair  to  infer  that  the  legis- 
lators who  adopted  this  statute  thereby  gave  a practical  and 
contemporaneous  construction  to  the  clause  of  the  Federal  Con- 
stitution which  gives  to  Congress 

* * * the  power  to  regulate  commerce  * * * with 

the  Indian  tribes  * * 

The  Act  of  July  22,  1790,  contained  seven  sections.  The  first 
three  provided  that  trade  or  intercourse  with  the  Indian  tribes 
should  be  limited  to  persons  licensed  by  the  Federal  Govern- 
ment; that  such  licenses  might  be  revoked  for  violations  of 
regulations  governing  such  trade,  prescribed  by  the  President, 
and  that  persons  trading  without  licenses  should  forfeit  all 
merchandise  in  their  possession.33 

Section  4 declared : 

* * * That  no  sale  of  lands  made  by  any  Indians, 

or  any  nation  or  tribe  of  Indians  'within  the  United  States, 
shall  be  valid  to  any  person  or  persons,  or  to  any  state, 
whether  having  the  right  of  pre-emption  to  such  lands 
or  not,  unless  the  game  shall  be  made  and  duly  executed 
at  some  public  treaty,  held  under  the  authority  of  the 
United  States.14 

a C.  33,  1 Stat.  137. 

« Art.  1,  see.  8,  cl.  3.  Algo  see  Chapter  6,  see.  3. 

« See  Chapter  16,  sec.  1. 

34  See  Chapter  15,  see.  ISC. 


Sections  5 and  6 dealt  with  crimes  and  trespasses  com- 
mitted by  non-Indians  against  Indians  within  “any  town, 
settlement  or  territory  belonging  to  any  nation  or  tribe  of 
Indians  * * *.*’  Such  offenders  were  to  be  subject  to  the 

same  punishment  to  which  they  would  be  subject  if  the  offenses 
had  been  committed  against  a non-Indian  within  the  jurisdic- 
tion of  the  state  or  district  from  which  the  offender  come,  and 
the  procedure  applicable  in  cases  involving  crimes  against  the 
United  States  was  made  applicable  to  such  offenders” 

The  final  section  declared  that  the  act  should  “be  In  force 
for  the  term  of  two  years,  and  from  thence  to  the  end  of  the 
next  session  of  Congress,  and  no  longer.” 

It  may  be  noted  that  ea«Jh  of  the  substantive  provisions  of  the 
first  Indian  trade  and  intercourse  act  fulfilled  some  obliga- 
tion assumed  by  the  United  States  in  treaties . with  various 
Indian  tribes.  In  its  first  treaty  with  an  Indian  tribe,  the 
Treaty  of  September  17,  1778,  with  the  Delaware  Nation*10 
the  United  States  had  undertaken  to  provide  for  the  accommo- 
dation of  the  Delawares— 

* * * a well-regulated  trade,  under  the  conduct  of  an 

intelligent,  candid  agent,  with  an  adequate  sallery,  one 
more  influenced  by  the  love  of  his  country,  and  a constant 
attention  to  the  duties  of  his  department  by  promoting 
the  common  interest,  than  the  sinister  purposes  of  con- 
verting and  binding  all  tlie  duties  of  his  office  to  his 
private  emolument  * * *■  (Art.  S.) 

Similar  undertakings,  providing  for  congressional  action  in  the 
regulation  of  traders,  had  been  undertaken  in  various  other 


*5  See  Chapter  18,  E ge,  5. 
30  7 Stat.  13. 
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treaties  which,  by  1790,  had  been  concluded  with  most  of  the 
tribes  then  with  in  the  boundaries  of  the  United  States,1’ 

Section  4,  limiting  land  sales  to  the  United  States,  also  sup- 
plemented provisions  contained  in  various  treaties.38 

The  provisions  with  reference  to  the  punishment  of  non-Indians 
committing  crimes  or  trespasses  within  the  territory  of  the  In- 
dian tribes  likewise  carried  out  obligations  which  had  been 
assumed  as  early  as  September  17,  1778,  in  the  treaty  of  that 
date  with  the  Delaware  Nation,”  providing  for  fair  and  impartial 
trials  of  offenders  against  Indians, 

*  *  * * The  mode  of  such  tryals  to  be  hereafter  fixed  by 

the  wise  men  of  the  United  States  in  Congress  assembled, 
with  the  assistance  of  such  deputies  of  the  Delaware  aa= 
fion,  as  may  be  appointed  to  act  in  concert  with  them  in 
adjusting  this  matter  to  their  mutual  liking. 

Similar  provisions  promising  punishment  of  white  offenders  as 
a substitute  for  other  methods  of  redress  employed  by  Indian 
tribes  had  been  included  in  practically  all  the  treaties  which 
were  in  force  when  the  first  Indian  trade  and  intercourse  act 
was  adopted,10 

The  foregoing  analysis  of  statutes  ns  fulfillments  of  treaty 
obligations  would  probably  apply  equally  to  each  of  the  later 
Indian  trade  and  intercourse  acts,  culminating  in  the  permanent 
Act  of  June  80,  1834.21 

Despite  the  caution  of  Congress  in  making  the  first  Indian 
trade  anti  intercourse  act  a temporary  measure,  the  substance 
of  each  of  the  provisions  contained  in  this  act  remains  law  to 
this  day. 

Minor  amendments  were  made  in  the  language  of  these  provi- 
sions by  flic  second  Indian  trade  and  intercourse  act,  that  of 
March  1,  1798,**  This  act  also  introduced  a number  of  new 
provisions  which  have  for  the  most  part  found  their  way  into 
existing  law.  A prohibition  against  settlement  on  Indian  lands 
and  authority  to  the  President  to  remove  such  settlers  are  con- 
tained in  section  5 of  this  act,  Section  0 deals  with  horse  thieves 
and  horse  traders.  Section  7 prohibits  employees  in  Indian 
affairs  from  having  “any  Interest  or  concern  in  any  trade  with 

17  E,  g.f  Article  9 of  Treaty  of  November  28,  1785,  with  the  Chetu- 
kees,  7 Stat,  18,  20 ; Art,  8 of  Treaty  Of  January  3,  1786,  with  the  Choc- 
taw Nation,  7 Stat  21,  22 ; Art.  8 of  Treaty  of  January  10,  1786,  with  the 
Chickasaws.  7 Stat.  24,  25  • Art.  7 of  Treaty  of  January  9,  1789,  with 
the  Wiandot,  Delaware,  Ottawa,  Chippewa,  Pattawattima,  and  Sac 
Nations,  7 Stat,  28,  30,  Bee  Chapter  3,  see.  3B(2). 

13  Art,  3 of  Treaty  of  January  9,  1789,  with  the  Wjandots  and  others 
had  provided; 

* ♦ * But  the  said  nations,  or  either  of  them,  shall  not  be 

at  liberty  to  sell  or  dispose  of  the  same,  or  any  part  thereof,  to 
any  sovereign  power,  except  the  United  States  ; nor  to  the  subjects 
or  citizens  of  any  other  sovereign  power,  nor  to  the  subjects  or 
citizens  of  the  United  States, 

The  following  treaties  contained  specific  guarantees  against  settlement 
on  Indian  lands  by  citizens  of  the  United  States  • Art,  5 of  Treaty  of 
January  21,  1785,  with  the  Wiandot,  Delaware,  Chippawa  and  Ottawa 
Nations,  7 Stat,  16,  17  ; Art.  5 of  Treaty  Of  November  28,  1786,  with 
the  Clierokees,  7 Stat.  18,  19  ; Art,  4 of  Treaty  of  January  3,  1786,  with 
die  Choctaw  Nation,  7 Stat.  21,  22  ; Art.  4 of  Treaty  of  January  10,  1786, 
with  the  Chickagaws,  7 Stat.  24,  25;  Art,  7 of  Treaty  of  January  31, 
1786,  with  the  Shawanoe  Nation,  7 Stat,  26,  27,  Other  treaties  provided 
generally  for  the  protection  of  Indian  lands, 

™ Art,  4,  7 Stat,  13,  14, 

m See  treaties  cited  in  fns.  17  and  18,  supra, 

21  4 Stat,  729,  See  Chapter  8,  see.  3, 

23 1 Stat.  329. 


the  Indians/’23  Section  9 provides  for  the  furnishing  of  various 
goods  and  services  to  the  Indian  tribes.  Section  13  specifies  that 
Indians  within  the  jurisdiction  of  any  of  the  individual  states 
shall  not  be  subject  to  trade  restrictions. 

This  act,  like  the  preceding  act,  was  declared  a temporary 
measure.34 

The  Act  of  May  19,  1796 33  constitutes  the  third  in  a series  of 
trade  and  intercourse  acts.  Generally  it.  follows  the  1793  net. 
with  minor  modifications.  It  adds  a detailed  definition  of  Indian 
country,20  It  adds  a prohibition  against  the  driving  of  livestock 
on  Indian  lands.”  It  requires  passports  for  persons  travelling 
into  the  Indian  country-29 

The  1796  act  contained,  for  the  first  time,  a provision  (sec.  14) 
for  the  punishment  of  any  Indian  belonging  to  a tribe  in  amity 
with  the  United  States  who  shall  cross  into  any  state  or  territory 
and  there  commit  any  one  of  various  listed  offenses, 20  In  the  first 
instance,  application  for  “satisfaction”  was  to  be  made  to  the 
nation  or  tribe  to  whicdi  the  Indian  offender  belonged;  if  such 
application  proved  fruitless,  after  a reasonable  waiting  period 
fixed  at  18  months,  the  President  of  the  United  States  was  au- 
thorized to  take  such  measures  as  might  be  proper  to  obtain 
satisfaction  for  the  injury,  In  the  meant inuv tin  injured  party 
was  guaranteed  “an  eventual  indemnification”  If  he  refrained 
from  “attempting  to  obtain  private  satisfaction  or  revenge 
* * The  only  specific  measure  of  redress  which  the  Presi- 

dent was  authorized  to  take  under  this  act  was  the  withholding 
of  annuities  due  to  the  tribe  in  question. 

The  fourth  and  last  of  the  temporary  Indian  trade  and  inter- 
course nets  was  the  Act  of  March  3,  1709,no  This  act  made  only 
minor  changes  in  the  provisions  of  the  1796  act. 

Apart  from  the  four  temporary  Indian  trade  and  intercourse 
acts  passed  during  the  decade  from  1790  to  1790,  the  only  statute 
of  special  importance  was  the  Act  of  April  18,  1796, 31  which 
established  Government  trading  houses  with  the  Indians,  under 
the  control  of  the  President  of  the  United  States.  While  the 
Institution  of  the  Government  trading  house  was  abolished  in 
1822,32  some  of  the  provisions  designed  to  assure  the  honesty  of 
employees  of  these  establishments  have  been  carried  over  into 
the  law  which  now  governs  Indian  Service  employees.33  Control 
of  the  Government  trading  houses  became  the  most  important 
administrative  function  of  the  Federal  Government  in  the  field 
of  Indian  affairs,  and  when  the  Government  trading  houses  were 
finally  abolished  it  was  only  natural  that  the  superintendent  of 
Indian  trade  in  charge  of  these  establishments  became  the  first 
head  of  the  Bureau  of  Indian  Affairs.34 


See  Chapter  2,  sec.  3B. 

24  Sec.  15,  1 Stat.  329,  332, 

25  1 Stat.  469, 

28  Sec.  1.  See  Chapter  1,  Bee,  3. 

27  Sec,  2.  gee  Chapter  15,  sec.  10, 

28  Sec.  3,  See  Chapter  3,  sec.  3A{5)  * Chapter  8,  see,  1QA(3). 

See  Chapter  18,  sec.  4. 

30  C.  46,  1 Stat.  743. 
ail  gtat.  452. 

m Act  of  May  6,  1822,  3 Stat.  679. 

m See  Act  of  April  IS,  1796,  see.  3,  1 Stat.  452,  followed  in  Act  of  June 
30.  1834,  gee.  14,  4 Stat.  735,  738,  R.  S,  f 2078,  25  U.  S.  C.  68.  And  see 
Chapter  2,  sec,  3B. 

34  See  Chapter  2,  sec.  1A. 
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The  most  important  legislation  enacted  by  Congress  during  the 
first  decade  of  the  nineteenth  century  was  the  permanent  trade 
and  intercourse  act  of  March  80,  1S62/5  The  four  temporary 
Indian  trade  and  intercourse  acts  adopted  in  1790,  1793,  1796, 
and  1799  had,  by  a process  of  trial  and  error,  marked  out  the 
main  outlines  of  federal  Indian  law,  and  the  Act  of  1862  made 
few  substantial  changes  in  reducing  to  permanent  form  the  pro- 
visions of  the  Act  of  March  3,  1799/* * * § **  The  only  significant  addi- 
tion made  by  the  1802  act  appears  in  section  21  of  that  act,  which 
deals  with  the  liquor  problem  in  these  terms : 

* * * That  the  President  of  the  United  States  be  au= 

thorized  to  take  such  measures,  from  time  to  time,  as  to 
him  may  appear  expedient  to  prevent  or  restrain  the  vend- 
ing or  distributing  of  spirituous  liquors  among  all  or  any 
of  the  said  Indian  tribes,  any  thing  herein  contained  to 
the  contrary  thereof  notwithstanding. 

The  circumstances  under  which  this  provision,  urged  by  various 
Indian  chiefs,  was  recommended  by  President  Jefferson  and  en- 
acted by  Congress  are  elsewhere  noted,3' 

Apart  from  the  permanent  Indian  trade  and  intercourse  act, 
two  legislative  enactments  during  the  decade  from  1800  to  1809 
deserve  notice.  Both  of  them  imposed  upon  the  Indian  Service 
marks  of  its  military  origin  which  endured  for  more  than  a 
century. 

The  first  of  these  statutes  was  the  Act  of  January  17,  1800, M 
entitled  ^An  Act  for  the  preservation  of  peace  with  the  Indian 
tribes/’  This  act  was  apparently  designed  to  prevent  the 
European  belligerents  of  that  time  from  inciting  the  Indian 
tribes  on  our  western  frontier  to  attacks  against  the  United 
States.  The  first  section  of  this  act  provides; 

* * * That  if  any  citizen  or  other  person  residing 

within  the  United  States,  or  the  territory  thereof,  shall 
send  any  talk,  speech,  message  or  letter  to  any  Indian 
nation,  tribe,  or  chief,  with  an  intent  to  produce  a con- 
travention or  infraction  of  any  treaty  or  other  law  of  the 
United  States,  or  to  disturb  the  peace  and  tranquillity  of 
the  United  States,  he  shall  forfeit  a sum  not  exceeding  two 
thousand  dollars,  and  be  imprisoned  not  exceeding  two 
years. 

After  a long  and  checkered  career,  this  provision  of  law 30  was 
repealed  by  the  Act  of  May  21,  1034/° 


■®  2 Stab  139, 

M CL  46,  1 Stat,  743.  See  see,  2,  supra. 

**  See  Chapter  17,  nee.  1, 

2 Stat  6. 

30  The  provision  in  question  was  incorporated  in  the  Act  of  June  30, 
1834,  see,  18,  4 Stat  729,  731,  and  became  R.  8,  § 2111  and  26  U.  S.  C. 
171. 

«4g  Stat.  787.  See  25  U,  3,  C.  A.  171  (Supp.). 


Section  2 of  this  act  prescribed  penalties  for  the  carrying  or 
delivering  of  messages  of  the  character  prescribed  by  section  1 
“to  or  from  any  Indian  nation,  tribe,  or  chief  * * 41 

The  third  section  of  this  act42  dealt  with  seditions  correspond- 
ence with  foreign  nations  respecting  Indian  affairs,  and  also 
contained  the  following  language  which,  considered  apart  from 
the  circumstances  of  its  enactment,  imposed  severe  limits  upon 
criticism  of  the  Indian  Service; 

* * * or  in  case  any  citizen  or  other  person  shall 

alienate,  or  attempt  to  alienate  the  confidence  of  the  In- 
dians from  the  government  of  the  United  States,  or  from 
any  such  person  or  persons  as  are,  or  may  be  employed  and 
entrusted  by  the  President  of  the  United  States,  as  a com- 
missioner or  commissioners,  agent  or  agents,  in  any  capae- 
ity  whatever,  for  facilitating  or  preserving  a friendly 
intercourse  with  the  Indians,  or  for  managing  the  con- 
cerns of  the  United  States  with  them,  he  shall  forfeit  a 
sum  not  exceeding  one  thousand  dollars,  and  be  impris- 
oned not  exceeding  twelve  months. 

Another  statute  enacted  by  Congress  during  tills  decade  which 
left  a mark  upon  the  Indian  Service  for  many  years  was  the  Act 
of  May  13,  1800,"  which  provided  for  the  issuance  of  rations  out 
of  army  provisions  to  Indians  visiting  the  military  posts  of  the 
United  States,  This  is  the  first  congressional  statute  supporting 
the  system  of  inducing  peace  by  paying  tribute  which  character- 
ized Indian  Service  policy  for  many  years" 

The  .same  statute  likewise  provided  for  repaying  to  Indian 
delegates  the  expense  of  their  visits  to  Washington/0 

During  the  decade  from  1800  to  1809,  there  was  no  further  In- 
dian legislation  of  general  and  permanent  significance.  Appro- 
priation acts,  acts  extending  Indian  trading  house  legislation, 
legislation  for  the  establishing  of  new  states  and  territories, 
measures  for  executing  treaty  provisions,  and  laws  dealing  with 
the  disposition  of  lands  acquired  from  the  Indians  by  treaty 
make  up  the  bulk  of  the  legislation  enacted  during  this  decade 
in  the  field  of  Indian  affairs. 


■a  Sec.  2,  incorporated  in  Act  of  June  30,  1834,  gee,  14,  4 Stat.  729,  731, 

R,  g.  § 2112,  25  IJ,  S.  C.  172  ; repealed  by  Act  of  May  21,  1934,  48  Stat. 
787, 

a Incorporated  in  Act  of  June  30,  1834,  gee,  15,  4 Stat.  729,  731,  R.  S, 

§ 2113,  25  U.  S.  C.  173,  repealed  by  Act  of  May  2l,  1934,  48  Stat.  787. 
On  recent  uses  of  this  statute,  prior  to  its  repeal,  see  Chanter  8. 
sec.  10A(2), 

« c.  88,  2 Stat.  85  ■ incorporated  in  Act  of  June  80,  1834,  sec.  16,  4 
Stat.  735,  738,  R.  9,  § 2110,  25  U.  S.  C.  141, 

**  See  Chapter  2,  gee,  2G  * Chapter  12,  gees,  1,  4. 

**  Sec.  2. 


SECTION  4.  LEGISLATION  FROM  1810  TO  1819 


Congressional  legislation  on  Indian  affairs  In  the  decade  from 
1810  to  1819  continues  the  trends  noted  in  the  preceding  decade. 
Two  statutes  of  special  significance  deserve  to  he  noted. 

The  Act  of  March  3,  1817, 40  established  for  the  first  time  a 
system  of  criminal  justice  applicable  to  Indians  as  well  as  to 
non-Indians  within  the  Indian  country.  The  act  provided  that 
Indians  or  other  persons  committing  offenses  within  the  Indian 
country  should  he  subject  to  the  same  punishment  that  would 
be  applicable  if  the  offense  had  been  committed  in  any  place 
Under  the  exclusive  jurisdiction  of  the  United  States.  Federal 
courts  were  given  jurisdiction  to  try  such  eases.  The  statute 


*e.  92,  8 Stat.  388. 

S3 


contained  an  important  proviso  (sec.  2),  safeguarding  the  crimi- 
nal jurisdiction  of  the  Indian  tribes : 

* * * nothing  in  this  act  shall  be  so  construed  as  to 

affect  any  treaty  now  in  force  between  the  United  States 
and  any  Indian  nation,  or  to  extend  to  any  offence  com- 
mitted by  one  Indian  against  another,  within  any  Indian 
boundary. 

The  proviso,  as  well  as  the  main  provision  of  the  statnte,  have 
found  their  way,  with  some  modifications,  into  existing  law." 


4T  gee  26  V.  S.  C.  217,  218.  Note,  however,  that  the  historical  notes  to 
these  sections  in  the  U,  S,  Code  and  the  U.  3.  Code  Annotated  fall  to 
Bhow  their  actual  origin.  For  further  discussion  of  the  significance 
of  these  sections,  see  Chapter  fi,  sec.  1 ; Chapter  7,  see.  9 ; Chapter  18, 
secs.  3,  4. 
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A second  important  statute  adopted  during  tRis  decade  was  the 
Act  of  March  3,  1819 44  entitled  "An  Act  making  provision  for 
the  civilization  of  the  Indian  tribes  adjoining  the  frontier 
settk-ments,” 

Section  1 of  this  act.  which  is  law  to  this  day,49  provides; 

* * * That  for  the  purpose  of  providing  against  the 

further  decline  and  final  extinction  of  the  Indian  tribes, 
adjoining  the  frontier  settlements  of  the  United  States, 
rind  for  introducing  among  them  the  habits  and  arts  of 
civilization,  the  President  of  the  United  States  shall  he, 
and  he  is  hereby  authorized,  in  every  case  where  he  shall 

«C.  SO,  3 Stnt.  516, 

«It.  S.  S 2071.  25  V.  S.  C,  271, 


judge  improvement  in  the  habits  and  condition  of  such 
Indians  practicable,  and  that  the  means  of  instruction 
can  he  introduced  with  their  own  consent,  to  employ 
capable  persons  of  good  moral  character,  to  Instruct  them 
in  the  mode  of  agriculture  suited  to  their  situation ; and 
for  teaching  their  children  in  reading,  writing,  and  arith- 
metic, and  performing  such  other  duties  as  may  be  en- 
joined. according  to  such  instructions  and  rules  as  the 
President  may  give  and  prescribe  for  tho  regulation  of 
their  conduct,  in  the  discharge  of  their  duties. 

Section  2 of  this  act  established  a permanent  annual  appropria- 
tion of  810,000  for  carrying  out  the  provisions  of  section  I*M 


60  See  Chapter  12.  tine,  2 for  a discussion  of  the  use  made  of  those 
appropriations. 


SECTION  5.  LEGISLATION  PROM  1820  TO  1829 


By  the  Act  of  May  G,  1822, 51  the  United  States  trading  houses 
with  the  Indian  tribes  were  abolished.  Oil  the  same  day  a law 
was  enacted  specifying  the  conditions  under  which  licensed 
Indian  traders  were  to  operate.55  The  act  imposed  various  con- 
ditions upon  the  activities  of  licensed  traders  and  conferred 
broad  authority  over  such  traders  upon  administrative  ofilcials. 
Tbe  act  also  provided  (sec.  3)  for  the  regular  settlement  of 
accounts  of  Indian  agents.  Section  4 of  this  act  established  a 
rule,  which  is  still  law,  which  in  its  present  code  form  declares: 

« 8 Stat.  679. 

« Act  of  May  6.  1822>  e,  58,  3 Stat.  GS2; 


In  nil  trials  about  the  right  of  property  In  which  an 
Indian  may  be  a party  on  one  side,  and  a white  person 
on  the  other,  the  burden  of  proof  shall  rest  upon  the 
white  person,  whenever  the  Indian  shall  make  out  a pre- 
sumption of  title  hi  himself  from  the  fact  of  previous 
possession  or  ownership” 

Apart  from  the  foregoing  general  nets,  treaties  and  legislation 
providing  for  the  enforcement  of  treaty  provisions  continued  to 
represent  the  main  growing  point  of  Indian  law. 


^25  U.  S,  C.  194.  derived  from  Act  of  June  30,  1834,  sec.  22,  4 Stat. 
729,  733  ; R.  S,  § 2326, 


SECTION  6.  LEGISLATION  PROM  1830  TO  1839 


The  decade  of  the  18 30's  is  marked  by  five  statutes  of  great 
Importance,  the  Act  of  May  2S,  1830,  governing  Indian  removal, 
the  Act  of  July  9,  1832,  establishing  the  post  of  Commissioner 
of  Indian  Affairs*  the  Indian  Trade  and  Intercourse  Act  of  June 
30,  1834,  the  act.  of  the  same  date  providing  for  the  organiza- 
tion of  the  Department  of  Indian  Affairs,  and  the  Act  of  Janu- 
ary S),  1837,  regulating  the  disposition  made  of  proceeds  of  ceded 
Indian  lands. 

The  first  of  these  acts  54  established  in  general  terms  the  policy, 
which  had  theretofore  been  worked  out  in  several  specific  eases,53 
of  exchanging  federal  lands  west  of  the  Mississippi  for  other 
lands  then  held  by  Indian  tribes.  The  aet  provided  that  such 
exchanges  should  be  voluntary ; that  payment  should  be  made 
to  individuals  for  improvements  relinquished,  and  that  suitable 
guaranties  should  be  given  to  the  Indians  as  to  the  permanent 
character  of  the  new  homes  to  which  they  were  migrating. 

Section  3 provided : 

* * * That  in  the  making  of  any  such  exchange  or 

exchanges,  it  shall  and  may  be  lawful  for  the  President 
solemnly  to  assure  the  tribe  or  nation  with  which  the 
exchange  is  made,  that  the  United  States  will  forever 
secure  and  guaranty  to  them,  and  their  heirs  or  suc- 
cessors, the  country  so  exchanged  with  them  j and  if 
they  prefer  it,  that  the  United  States  will  cause  a patent 
or  grant  to  be  made  and  executed  to  them  for  the  same  i 
Provided  always.  That  such  lands  shall,  revert  to  the 
United  States,  if  the  Indians  become  extinct,  or  abandon 
the  same. 

Sections  8 and  7 defined  the  administrative  authority  of  the 
President  and  the  duty  of  protection  owing  to  migrating  tribes 
in  the  following  terms : 

Sec.  6,  * * * That  it  shall  and  may  be  lawful  for 

the  President  to  cause  such  tribe  or  nation  to  be  protected. 


**Aet  of  May  28,  1830,  4 Stat.  411,  Sacs,  7 and  8 were  later  incor- 
porated in  R,  S.  § 2114,  25  U.  §,  C,  174. 

55  See  Chapter  2,  sec.  2 A ; Chapter  3,  sec.  4E. 


at  their  new  residence,  against  nil  interruption  or  disturb- 
ance from  any  other  tribe  or  nation  of  Indians,  or  from 
any  other  person  or  persons  whatever. 

Sec.  7.  * * * That  it  shall  and  may  he  lawful  for 

the  President  to  have  the  same  .superintendence  and  care 
over  any  tribe  or  nation  in  the  country  to  which  they  may 
remove,  as  contemplated  by  this  act,  that  he  is  now  author- 
ized to  have  over  them  at  their  present  places  of  residence: 
Provided,  That  nothing  in  this  act  contained  shall  be  con- 
strued as  authorizing  or  directing  the  violation  of  any 
existing  treaty  between  the  United  States  and  any  of  the 
Indian  tribes.60 

The  Act  of  July  9,  1S32,®7  entitled  “An  Act  to  provide  for  the 
appointment  of  a commissioner  of  Indian  Affairs,  and  for  other 
purposes,”  represents  the  first  legislative  authorization  for  the 
post  of  Goinniissioner  of  Indian  Affairs,  Its  significance  in  the 
development  of  Indian  administration  lias  been  discussed  else- 
where.58 

Section  1 of  this  net/®  which  is  still  invoked  as  a basis  for 
the  administrative  authority  of  the  Commissioner  of  Indian 
Affairs,  declared : 

* * * That  the  President  shall  appoint,  by  and  with 

the  advice  and  consent  of  the  Senate,  a commissioner  of 
Indian  affairs,  wlio  shall,  under  the  direction  of  the  See= 
retary  of  War,  and  agreeably  to  such  regulations  as  the 
President  may,  from  time  to  time*  prescribe,  have  the  di- 
rection and  management  of  aU  Indian  affairs,  and  of  all 
matters  arising  out  of  Indian  relations,  and  shall  receive 
a salary  of  three  thousand  dollars  per  niumm. 

Other  sections  of  the  act  dealt  with  the  appointment  of  clerks 
to  the  office  of  the  Commissioner  of  Indian  Affairs,  the  supervi- 
sion of  accounts  by  the  Commissioner,  and  the  discontinuance  of 


“R.  S.  § 2114.  25  U.  S,  0.  174. 

57  C . 174,  4 Stat,  564, 

M See  Chapter  2,  gee,  IB, 

R.  S.  H 462—403,  25  tJ.  g.  a 1-2.  See  Chapter  0,  gee.  8. 
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“*  * * the  services  of  such  agents,  subagents,  interpreters, 

and  mechanics,  as  may  from  time  to  time  become  unnecessary,  in 
consequence  of  the  emigration  of  the  Indians,  or  other  causes"  * 
—an  illuminating  commentary  upon  the  aura  of  impermanence 
which  even  then  surrounded  the  treatment  of  the  Indian  problem. 

Included  in  this  act  was  a general  prohibition  against  the  in- 
troduction of  ardent  spirits  into  the  Indian  country,61  which  is 
part  of  tiie  law  to  this  day, 

June  30,  1834,  is  perhaps  the  most  significant  date  in  the  his- 
tory of  Indian  legislation.  On  this  day  there  were  enacted 
two  comprehensive  statutes  which,  in  large  part,  form  the 
fabric  of  our  law  on  Indian  affairs  to  this  day.  Of  these  two 
statutes  one  stands  as  the  final  act  in  a series  of  acts  “to  regulate 
trade  and  intercourse  with  the  Indian  tribes,11 62  The  other, 
approved  on  the  same  day,  is  entitled  “An  Act  to  provide  for  the 
organization  of  the  department  of  Indian  Affairs/1 115  The  two 
statutes * *  04 *  were  dealt  with  in  a single  report  of  the  House  Conu 
mi tt.ee  on  Indian  Affairs/*6  which  contains  an  illuminating 
analysis  of  the  entire  legislative  situation  with  respect  to  In- 
dian affairs. 

The  difficulties  and  the  general  objectives  in  terms  of  which 
this  legislation  of  1834  was  drafted  are  suggested  in  the  fol- 
lowing statements  of  the  Committee  report  i 

The  committee  are  aware  of  the  intrinsic  difficulties  of 
the  subject— of  providing  a system  of  laws  and  of  admin- 
istration, simple  and  economical,  and,  at  the  same  time, 
efficient  and  liberal— that  shall  be  suited  to  the  various 
conditions  and  relations  of  those  for  whose  benefit 
it  is  intended ; and  that  shall,  with  a due  regard  to  the 
rights  of  mir  own  citizens,  meet  the  just  expectations 
of  the  country  in  the  fulfilment  of  its  proper  and  assumed 
obligations  to  the  Indian  tribes.  Yet,  so  manifestly  de- 
fective and  inadequate  Is  our  present  system,  that  an 
immediate  revision  seems  to  be  imperiously  demanded. 
What  Is  now  proposed  is  only  an  approximation  to  a 
perfect  system.  Much  is  necessarily  left  for  the  present  to 
Executive  discretion,  and  still  more  to  future  logisla 
tion,® 

The  Indians,  for  whose  protection  these  laws  are  pro- 
posed, consist  of  numerous  tribes,  scattered  over  an 
immense  extent  of  country,  of  different  languages,  and 
partaking  of  all  the  forms  of  society  in  the  progression 
from  the  savage  to  an  approximation  to  the  civilized. 
With  the  emigrant  tribes  we  have  treaties,  imposing  duties 
of  a mixed  character,  recognising  them  in  some  sort  as 
dependent  tribes,  and  yet  obligating  ourselves  to  protect 
them,  even  against  domestic  strife,  and  necessarily  retain- 
ing the  power  so  to  do.  With  other  tribes  we  have  general 
treaties  of  amity ; and  with  a considerable  number  we 
have  no  treaties  whatever.  ,To  most  of  the  tribes  with 
whom  we  have  treaties,  we  have  stipulated  to  pay  annui- 
ties in  various  forms.  The  annexed  tables  (A,  B,  I,  J,  K, 
L)  exhibit  a condensed  view  of  these  relations,  and  will 
assist  in  determining  the  nature  and  extent  of  the  legis- 
lation necessary  for  the  Indian  Department.  These, 
though  a part  of  the  consideration  of  the  cessions  of  land, 
are  intended  to  promote  their  improvement  and  civiliza- 
tion, and  which  may  now  be  considered  as  the  leading 
principle  of  this  branch  of  our  legislation.67 

The  Indian  Trade  and  Intercourse  Act  of  1834  followed  in 
many  respects  the  similar  act  of  March  30,  1802,®  and  incor* 
Derated  provisions  of  other  acts  which  have  already  been  noted.6" 


* Sec.  5,  R.  S.  | 2073,  25  U.  S.  G.  65. 

« Sec,  4,  R.  S.  | 2139,  25  U.  S,  C,  241,  See  Chapter  17,  gee.  3,  fn.  85, 

4 Stat,  729, 

“4  Stat.  735, 

This  report  also  dealt  "with  a third  proposed  bill,  relating  to  the 
tribes  of  the  proposed  11  western  territory ,,f  which  was  never  enacted, 
«H.  Kept,  No.  474,  28d  Cong,,  Is,  *ess,  (May  20,  1834). 

p,  1. 

07  Ibid „ p.  2, 

88  2 Stat.  139.  See  see,  3,  supra s 
See  tns,  38,  48,  §1,  supra, 

267785- — 41-se — 7 


By  its  first  section  it  substituted  a general  definition  of  Indian 
country  for  the  definition  by  metes  and  bounds  that  had  been 
contained  in  the  1S02  act  and  that  had  become  largely  obsolete 
ns  a result  of  treaty  cessions,70 

Sections  2 to  5 of  the  act  deal  with  licensed  traders  and  impose 
a more  detailed  system  of  control  over  such  traders  than  had 
been  previously  In  force.  These  controls  constitute,  in  large 
part,  the  present  law  on  the  subject  and  are  elsewhere  analyzed,71 
The  purpose  of  the  legislation  with  respect  to  control  of  traders 
is  set  forth  in  the  following  terms  in  the  House  Committee 
report : 

The  Indian  trade,  as  heretofore,  will  continue  to  be  car- 
ried on  by  licensed  traders.  The  Indians  do  not  meet  the 
traders  on  equal  terms,  and  no  doubt  have  much  reason 
to  complain  of  fraud  and  imposition.  Some  further  pro- 
vision seems  necessary  for  their  protection.  Heretofore, 
it  has  been  considered  that  every  person  (whatever  might 
he  his  character)  was  entitled  to  a license  on  offering  his 
bond.  It  has  been  the  source  of  much  complaint  with 
the  Indians.  Power  is  now  given  to  refuse  licenses  to  per- 
sons of  bad  character,  and  for  a more  general  reason, 
“that  it  would  be  Improper  to  permit  such  persons  to  reside 
in  the  Indian  country and  to  revoke  licenses  for  tile 
same  reasons.  The  committee  are  aware  that  this  is 
granting  an  extensive  power  to  the  agents,  and  which  may 
be  liable  to  abuse;  yet,  when  it  is  recollected  that  the  dis- 
tance from  the  Government  at  which  the  traders  reside, 
will  prevent  a previous  consultation  with  the  head  of  the 
department ; that  what  is  necessary  to  he  done  should  he 
done  promptly;  that  the  agents  act  under  an  official  re- 
sponsibility; that  they  are  required  to  assign  the  reasons 
of  their  conduct  to  the  War  Department ; that  an  appeal 
is  given  to  the  party  injured;  and  that  the  dismissal  of 
the  agent  would  be  the  consequence  of  a wanton  act  of 
injustice,  the  rights  of  the  traders  will  he  found  as  well 
secured  as  is  compatible  with  the  security  of  the  Indians. 

The  report  of  the  commissioners,  appended  to  this  re- 
port, contains  a detailed  statement  of  the  exorbitant  prices 
demanded  by  the  Indian  traders.  As  a remedy  in  part, 
they  recommend,  first,  a substitution  of  goods  for  money 
in  the  payment  of  annuities.  This  suggestion  has  been 
adopted  so  far  as  to  authorize  it  to  be  done  by  the  consent 
of  the  tribe.  In  addition  to  the  direct  benefit,  it  will 
furnish  them  with  something  like  a standard  of  the  value 
of  goods,  and  enable  them  to  deal  on  more  equal  terms 
with  the  Indian  traders.  * * * 72 

Section  6 of  the  act  relaxes  the  prior  requirement  that  all  per- 
sons going  into  the  Indian  country  must  bear  a passport,  so  as  to 
make  the  requirement  applicable  only  to  foreigners/3 

Sections  7 to  12  of  the  1834  Trade  arid  Intercourse  Act  reenact 
with  minor  modifications  provisions  of  the  1892  Trade  and  Inter- 
course Act,7* 

Sections  13  to  15  of  the  act  reenact  provisions  of  the  Act  of 
January  17,  1800, fB  relating  to  subversive  activities  among  Indian 


70  Act  of  June  30,  1834,  4 Stat,  729.  For  a discussion  of  the  significance 
of  the  1834  definition  see  Chapter  1,  see,  3, 

T1  See  Chapter  16. 

« H.  Kept,,  op.  clt.,  p,  11, 

n “Other  nations  have  excluded  foreigners  from  trade  and  intercourse 
with  the  Indians  within  their  territories.  We  have  adopted  the  same 
policy  as  the  only  one  safe  for  us,  or  beneficial  to  the  Indians,  The 
provision  is  therefore  continued,  that  no  foreigner  shall  enter  the 
Indian  country  without  a passport.  But  it  \t  not  deemed  necessary  that 
all  the  restrictions  of  the  former  laws  as  to  our  own  citizens  should 
be  retained.  Of  them,  as  mere  travellers  in  or  through  the  Indian 
country,  we  ought  not  to  have  the  same,  or  even  any  jealousy.  And  so 
frequent  and  necessary  are  the  occasions  of  our  citizens  to  pass  into 
the  Indian  country,  that  of  them  no  passports  will  be  required  for  such 
objects.  Such  has  been  the  inconvenience  of  obtaining  passports,  that, 
for  years,  the  provision  in  the  act  of  1802,  requiring  them,  has  been  a 
dead  letter.  If,  however,  our  citizens  desire  to  trade  or  to  reside  in  the 
Indian  country  for  any  purpose  whatever,  a license  for  that  particular 
purpose  ig  required, " H,  Kept.,  op.  cit.,  p.  11. 

u See  fn.  85,  supra. 

« 2 Stat.  6,  discussed  in  lee.  3,  supra.  See  25  U.  S,  C,  171,  172,  173, 
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tribes.  On  the  question  of  allowing  tlie  executive  power  to  re- 
move undesirable  non-Imlhms  the  Committee  declared  ; 

To  facilitate  the  negotiations  nf  treaties,  it  Is  deemed 
absolutely  necessary  that  the  commissioners  should  have 
power  to  control  or  remove  all  white  persons  who  may 
attempt  to  prevent  or  impede  tlie  negotiations,  and  that 
they  should  have,  if  necessary,  I lie  aid  of  a military  force.7* * 

Section  17  reenacts  ami  amplifies  provisions  of  the  1802  act 
relating  to  Indian  depredations. 

Tlie  remaining  provisions  of  the  statute  deal  primarily  with 
the  prosecution  of  crimes.  Officials  of  the  Indian  Department 
are  empowered  to  make  arrests.77  The  liquor  prohibition  pro- 
visions of  the  1S82  act  ” are  reenacted  and  amplified,73  The  pro- 
vision in  the  Act  of  May  fi,  1822 Ko  rein  ting  to  Indian  witnesses  is 
likewise  reminded  (Section  22), Hl 

Provisions*  on  criminal  jurisdiction  are  thus  summarized  in  the 
Il-mso  < ’niiiinii tee  report: 

In  consequence  of  the  change  in  our  Indian  relations, 
the  laws  relating  to  crimes  committed  in  the  Indian  coun- 
try, and  to  the  tribunals  before  whom  offenders  are  to  he 
tried,  require  revision.  By  the  net  of  3d  March,  1817,  the 
criminal  laws  of  the  United  States  were  extended  to  all 
parsons  in  the  Indian  country,  without  exception,  and  by 
that  act,  as  well  as  that  of  SOtli  March,  1802,  they  might  be 
tried  wherever  apprehended.  It  will  be  seen  that  we  can- 
not, consistently  with  the  provisions  of  some  of  our 
treaties,  and  of  the  territorial  act,  extend  our  criminal  laws 
to  offences  committed  by  or  against  Indians,  of  which  the 
tribes  have  exclusive  jurisdiction  ; and  it  is  rather  of 
courtesy  rlmn  of  right  that,  wo  undertake  to  punish  crimes 
committed  in  that  territory  hy  and  against,  our  own  citi- 
zens, And  this  provision  is  retained  principally  on  the 
ground  that  it  may  be  unsafe  to  trust  to  Indian  law  in  the 
early  stages  of  their  Government,  It  is  not  perceived  that 
we  can  with  any  justice  or  propriety  extend  our  laws  to 
offences  committed  by  Indians  against  Indians,  at  any 
place  within  their  own  limits, 

Soii:,k  doubts  have  been  suggested  as  to  the  constitu- 
tionality of  so  much  of  these  acts  as  provides  for  the  trial 
of  offenders  wherever  apprehended : without  expressing 
any  opinion  oil  that  subject,  it  is  thought  that  provisions 
more  convenient  to  all  parties,  and  at  the  same  time  free 
from  all  constitutional  doubts,  might  be  adopted.  And  for 
this  end  it  is  proposed,  for  the  sole  purpose  of  executing 
this  act*  to  annex  the  Indian  country  to  the  judicial  dis- 
triets  of  the  adjoining  Territories  and  States.  This  is 
done  principally  with  a view  to  offences  that  are  to  he 
prosecuted  by  indictment.  In  all  cases  of  offences,  when 
the  punishment,  by  former  laws,  was  fine  or  imprisonment, 
the  imprisonment  Is  now  omitted,  leaving  the  penalty  to 
be  recovered  in  an  action  of  debt,  prosecuted  in  any  dis- 
trict where  the  offender  may  be  found,*3 

Tlie  second  *3  of  the  basic  1S34  acts  was  intended  to  deal  com- 
prehensively with  the  organization  and  functions  of  the  Indian 
Department.  This  purpose  is  developed  in  the  sponsoring  House 
Committee's  report  in  the  following  terms : 

The  present  organization  of  this  department  is  of  doubt- 
ful origin  and  authority.  Its  administration  is  expensive, 
inefficient,  and  irresponsible, 

Tlie  committee  have  sought,  in  %fain,  for  any  lawful  au- 
thority for  the  appointment  of  a majority  of  the  agents 
and  subagents  of  Indian  affairs  now  in  office.  For  years, 
usage,  rendered  colorably  lawful  only  by  reference  to  indi- 
reet  and  equivocal  legislation,  has  been  the  only  sanction 
for  their  appointment.  Our  Indian  relations  commenced 
at  an  early  period  of  the  revolutionary  war.  What  was 


™ II.  Kept,,  op.  cit.j  p.  14, 

77  Sec.  10, 

78  See  fii.  01,  supra. 

1,1  Sees.  20  and  21. 

k0  See  fn,  53,  supra, 
i"  4 Stat.  729,  783. 

*a  II,  Itepf.,  op.  cit.,  pp.  13,  14, 

83  Act  of  Juno  30,  1884,  4 Slat.  785. 


necessary  to  he  done,  either  for  defence  or  conciliation, 
was  done ; and  being  necessary,  no  inquiry  seems  to  have 
been  made  as  to  the  authority  under  which  it  was  done. 
Tills  undefined  state  of  things  continued  for  nearly  twenty 
years.  Though  some  general  regulations  were  enacted, 
the  government  of  the  department  was  chiefly  left  to 
Executive  discretion.  In  the  subsequent  legislation,  what 
was,  in  fact,  mere  usage,  seems  to  have  been  taken  as  hav- 
ing been  established  hy  law.  It  does  not  appear  that  the 
origin  or  history  of  the  department  has  ever  attracted  the 
attention  of  Congress.  No  report  of  its  investigation  is 
found  in  its  records.  In  ascertaining  the  authority  of 
the  appointment  of  the  officers  in  the  department,  the  com- 
mittee have  referred  to  the  acts  of  the  Government,  of 
which  they  will  now  present  n brief  history,  and  which,  it 
is  believed,  will  fully  sustain  the  position  that  a majority 
of  the  agents  and  subagents  of  Indian  affairs  have  been 
appointed  without  lawful  authority.  This  position  is  not 
taken  with  a view  to  put  any  particular  administration  in 
fault,  for  it  applies  to  every  administration  for  the  last 
thirty  years." 

The  conclusion  as  to  the  lack  of  legal  authority  for  various 
positions  actually  maintained  in  the  office  of  Indian  Affairs  was 
borne  out  hy  a detailed  review  of  the  legislation  of  Congress 
beginning  with  ordinances  enacted  prior  to  the  Declaration  of 
Independence.  The  statute  substitutes  for  the  patchwork  there- 
tofore existing,  a comprehensive  schedule  of  departmental  officers 
and  makes  all  such  officers  responsible  to  the  President  of  the 
United  States  and  to  regulations  promulgated  by  him,"5 

Other  sections  of  the  1S34  act  providing  for  the  organization 
of  the  department  of  Indian  Affairs  seek  to  restore  and  guarantee 
tribal  rigid s upon  Which  administrative  encroachments  had  ap- 
parently been  made,  and  to  encourage  Indians  to  take  over  an 
increased  measure  of  responsibility  for  the  administration  of 
the  Indian  Service.  In  matters  of  annuity  payments,  the  1884 
net  establishes  the  principle  that  all  such  payments  are  to  be 
made  to  the  chiefs  of  the  respective  tribes  or  to  such  other 
representatives  as  the  tribes  themselves  may  appoint.  In  expla- 
nation of  this  provision  (see.  11),  the  Committee  declared: 

In  the  course  of  their  investigations,  the  committee  have 
become  satisfied  that  much  injustice  has  been  done  to  the 
Indians  in  the  payment  of  their  annuities.  The  payments 
are  required,  by  the  terms  of  the  treaties,  to  be  paid  to 
tiie  tribe  as  a political  body  capable  of  acting  as  a nation; 
and  it  would  seem,  as  a necessary  consequence,  that  the 
payments  should  be  made  to  the  constituted  authorities  of 
tlie  tribe.  If  those  authorities  distribute  the  annuities 
thus  paid  with  a partial  hand,  they  alone  are  responsible. 
If  injustice  shall  be  done,  we  are  not  the  instruments ; 
we  have  diseluu’ged  our  obligation.  With  what  propriety 
can  our  Government  undertake  to  apportion  the  annuities 
among  the  individuals  of  the  tribes?  And  in  what  manner 
can  it  be  done,  with  safety  or  convenience?  If  distributed 
to  heads  of  families  in  proportion  to  the  number  of  each 
family,  it  would  require  an  annual  enumeration,  or  a 
register  of  the  changes.  If  paid  to  the  individuals  at  their 
residences,  it  would  be  troublesome  and  expensive;  if  the 
individuals  were  required  to  travel  to  the  agency,  to 
receive  the  pittance  of  their  share,  to  many  it  would  not 
be  Worth  going  for.  What  security  can  be  given  against 
the  frauds  of  the  agents?  What  vouchers  shall  he  produce 
to  account  for  the  payments?  The  payment  to  the  chiefs 
Is  a mode  simple  and  certain,  and  the  only  mode  that  will 
render  the  annuities  beneficial  to  the  tribe,  by  enabling 
it  to  apply  them  to  the  expenses  of  their  Government,  to 
tho  purpose  of  education,  or  to  some  object  of  general 
concern.  When  distributed  to  individuals,  the  amount  is 
too  small  to  he  relied  on  as  a support,  yet  sufficiently 
large  to  induce  them  to  forego  the  labor  necessary  to  pro- 
cure their  supplies.  And  it  is  found  that  these  are  the 
most  industrious  and  thrifty  who  have  no  such  aid. 

Individual  payments  were  introduced  probably  with  a 
view  to  induce  emigration,  by  paying  those  who  choose  to 


84  H,  Kept,,  op,  ciU,  pp.  2,  3,  See  Chapter  2,  sec,  IB. 
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emigrate  their  supposed  share  of  the  annuity.  Whatever 
may  have  been  the  policy  which  gave  rise  to  it,  neither 
policy  nor  justice  requires  its  continuance. 

With  a view  to  prevent  frauds  of  another  kind,  in  refer- 
ence principally  to  the  payment,  of  goods,  the  President 
is  authorized  to  appoint  an  officer  of  rank  to  superintend 
the  payment  of  annuities.  This,  and  the  provision  relat- 
ing to  the  purchase  of  goods  for  the  Indians,  will  place 
sufficient  guards  to  prevent  fraudulent  payments. 

The  committee  have  reason  to  believe  abuses  have  ex- 
isted in  relation  to  the  supply  of  goods  for  presents  at 
the  making  of  treaties,  or  to  fulfil  treaty  stipulations. 
Those  for  presents  are  at  the  loss  of  the  Government. 
Those  under  treaty  stipulations  are  at  the  loss  of  the 
Indians,  The  goods  for  presents  have  been  usually  fur- 
nished by  the  Indian  traders,  and  at  an  advance  of  from 
60  to  100  per  cent.  This  the  Government  has  been  obliged 
to  submit  to,  or  the  trader  will  make  use  of  his  influence 
to  prevent  n treaty.  Should  this  in  future  be  attempted, 
the  Government  will  now  have  a sufficient  remedy  by 
revoking  the  license.  The  goods  furnished  under  treaties 
have  been  charged  at  (what  has  been  represented  as  a 
moderate  rate)  an  advance  of  50  per  cent,  and  at  that 
rate  delivered  to  the  Indians,  It  is  now  provided  that  the 
goods  In  both  cases  are  to  be  purchased  by  an  agent  of 
the  Government;  and  where  there  is  time  (as  in  case  of 
goods  purchased  under  treaties)  they  are  to  be  purchased 
on  proposals  based  on  previous  notice,” 

The  objective  of  staffing  the  Indian  Service  Itself  with  Indians 
was  embodied  in  a provision  of  section  9 of  this  act  reading; 

And  in  all  eases  of  the  appointments  of  interpreters  or 
other  persons  employed  for  the  benefit  of  the  Indians,  a 
preference  shall  he  given  to  persons  of  Indian  descent,  if 
such  can  he  found,  who  are  properly  qualified  for  the  exe- 
cution of  the  duties,87 

A related  objective  was  to  he  achieved  by  the  following  provision 
in  section  9,  which  is  law  to  this  day  (except  that  the  Secretary 
of  the  Interior  has  succeeded  to  the  powers  of  the  Secretary  of 
War)  : 

And  where  any  of  the  tribes  are,  in  the  opinion  of  the 
Secretary  of  War,  competent  to  direct  the  employment  of 
their  blacksmiths,  mechanics,  teachers,  farmers,  or  other 
persons  engaged  for  them,  the  direction  of  such ^per sons 
niay  be  given  to  the  proper  authority  of  the  tribe. 

The  purpose  behind  these  provisions  is  illuminated  by  a passage 
in  the  Committee  report  which  declares: 

The  education  of  the  Indians  is  a subject  of  deep  interest 
to  them  and  to  us.  It  is  now  proposed  to  allow  them  some 
direction  in  it,  with  the  assent  of  the  President,  under 
the  superintendence  of  the  Governor,  so  far  as  their  annui- 
ties (K)  are  concerned;  and  that  a preference  should  be 
given  to  educated  youth,  in  all  the  employments  of  which 
they  are  capable,  as  traders,  interpreters,  schoolmasters, 
farmers,  mechanics,  &c. ; and  that  the  course  of  their 
education  Should  be  so  directed  as  to  render  them  capable 
of  those  employments.  Why  educate  the  Indians  unless 
their  education  can  be  turned  to  some  practical  use?  and 
why  educate  them  even  for  a practical  use,  and  yet 
refuse  to  employ  them  7 ?s 

Other  provisions  of  the  act  in  question  prohibit  employees  of 
the  Indian  Department  from  having  ‘‘any  interest  or  concern 
in  any  trade  with  the  Indians,  except  for,  and  on  account  of, 
the  United  States.’1 90 


m H.  Kept,,  op.  oft.,  pp,  9.  10.  . ..  M „ e 

e?  Sec,  3,  4 Stab  735,  737,  R.  S.  § 2069,  25  U.  S-  C.  46.  See  Chapter  8, 
see.  4B, 

See  Chapter  7,  sec.  10. 
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no  Sec,  14,  4 Stab  735,  738.  See  Chapter  2,  see.  3B.  fia.  335. 


Provisions  of  earlier  acts  with  respect  to  supplies  and  rations 
are  reenacted  (secs.  15  and  16),  The  latter  provision  is  a re- 
enactment of  section  2 of  the  Act  of  May  13,  iSOO,  authorizing 
issuance  of  rations  to  Indians  at  military  posts.*5 

Section  17  centralizes  responsibility  for  regulations  authorized 
by  law  in  the  following  terms ; 

That  the  President  of  the  United  States  shall  be,  and  he 
is  hereby,  authorized  to  prescribe  such  rules  and  regula- 
tions as  he  may  think  fit,  for  carrying  into  effect  the  vari- 
ous provisions  of  this  act,  and  of  any  other  act  relating 
to  Indian  affairs,  and  for  the  settlement  of  the  accounts 
of  the  Indian  department.02 

The  purpose  of  this  section  is  set  forth  in  the  following  language 
of  the  Committee  report; 

The  President  is  authorized  to  make  the  necessary  regu- 
lations for  carrying  into  effect  the  several  acts  relating 
to  Indian  affairs,  in  1829,  such  regulations  having  refer- 
ence to  the  laws  then  in  force,  were  reported  to  the  House 
by  Messrs.  Clark  and  Cass,  commissioners  appointed  for 
that  purpose.  They  appear  to  have  been  drawn  with  great 
care,  and,  with  such  alterations  as  the  bills  .reported 
require,  would,  in  the  opinion  of  the  committee,  be  proper 
and  efficient ; and  should  the  acts  reported  pass,  it  would 
he  proper  to  have  the  regulations  reported  to  Congress 
at  the  next  session,  when  they  can  be  adopted  by  an  act 
of  Congress,  or  go  into  operation  under  the  general  provi- 
sion referred  to.-*3 

The  fifth  Important  segment  of  the  existing  law  on  Indian 
affairs  that  took  shape  under  legislation  of  the  1830’s  is  that 
relating  to  payments  made  to  tribes,  by  reason  of  treaty  provi- 
sions, by  the  Federal  Government  from  proceeds  derived  from 
the  disposition  of  ceded  Indian  lands.  The  Act  of  January 
9,  1837, 04  comprises  three  sections  containing  provisions  of  sub- 
stantive law.  The  first  section 06  requires  the  deposit  in  the 
United  States  Treasury  of  moneys  received  from  the  sale  of 
lands  ceded  to  the  United  States  by  treaties  providing  either 
for  the  investment  or  for  the  payment  of  such  proceeds  to  the 
Indians. 

Section  2 of  the  act w provides : 

That  all  sums  that  are  or  may  be  required  to  be  paid, 
and  all  moneys  that  are  or  may  be  required  to  be  in- 
vested by  said  treaties,  are  hereby  appropriated  in  con- 
formity to  them,  and  shall  be  drawn  from  the  Treasury 
as  other  public  moneys  are  drawn  therefrom,  under  such 
instructions  as  may  from  time  to  time  be  given  by  the 
President* 

Section  3 07  declares : 

That  all  Investments  of  stock,  that  are  or  may  be  re- 
quired by  said  treaties,  shall  be  made  under  the  direc- 
tion of  the  President ; and  special  accounts  of  the  funds 
under  said  treaties  shall  be  kept  at  the  Treasury,  and 
statements  thereof  be  anually  laid  before  Congress. 

These  provisions  of  law  established  what  was  for  a long  time 
the  basis  of  handling  Indian  tribal  funds  derived  from  sales 
of  ceded  land.  As  the  sums  involved  increased  year  by  year 
the  handling  of  them  became  more  and  more  important  as 
providing  the  sustenance  upon  which  the  activities  of  the  Indian 
Service  were  based. 


M See  fns.  43-45,  supra. 

os  R,  g.  § 465,  25  U.  S.  C,  9*  §ee  Chapter  5,  sec.  8. 
93  H.  Kept.,  op,  eif.i  pp.  22,  23. 

« Cl.  X,  5 Stat.  135. 
os  R,  S,  § 2093,  25  U,  S.  C.  152 
MR.S.I  2094,  25  U.  S.  C.  153. 
or  it,  g.  | 2095,  25  U.  S.  C.  157. 
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FEDERAL  INDIAN  LEGISLATION 


SECTION  7.  LEGISLATION  FROM  1840  TO  1849 


During  the  decade  of  the  1840's  two  statutes  were  enacted 
which  have  impressed  o lasting  mark  upon  federal  Indian  law. 
The  first  of  these  was  the  Act  of  March  3,  184T,*8  which  amended 
in  various  respects  the  comprehensive  legislation  of  June  30, 
183L1*  These  amendments  included  a broadening  of  the  lan- 
guage of  the  Indian  liquor  legislation.1”  Section  3 of  the  1847  101 
aet  relaxed  the  requirement  that  had  been  established  by  the 
1834  legislation  to  the  effect  that  moneys  due  tribes  should  be 
paid  to  tribal  officers,  and  authorized  payment  of  such  moneys  ‘‘to 
the  heads  of  families  and  other  individuals  entitled  to  partici- 
pate therein.”  This,  in  effect,  substituted  the  judgment  of  fed- 
eral officials  for  that  of  tribal  governments  on  the  question  of 
tribal  membership,  so  far  as  the  disposition  of  funds  was  con- 
cerned. lliis  provision  was  tlie  first  in  a long  series  of  statutes 
designed  to  individualize  tribal  property.152 


1*0  Sint.  203. 

M See  see.  6,  supra. 

160  Sec.  2 of  the  1847  act  amended  sec.  20,  Act  of  June  30,  1834,  4 
Staf  72Q. 

Amending  sec.  11,  Act  of  .Tune  30,  1834,  4 Stat.  735, 
i62  See  Chapter  2,  secs.  2C,  2E,  for  a discussion  of  official  policy  on  that 
point 


The  same  section  of  the  1S47  net  contains  a prohibition  against 
the  payment  of  annuities  to  Indians  while  there  is  liquor  in  the 
Vicinity,1” 

A second  statute  of  the  1840’s  which  has  had  an  important  bear- 
ing upon  Indian  administration  is  the  Act  of  March  3,  1S49,10*  es- 
tablishing “a  new  executive  department  of  the  government  of  the 
United  States,  to  be  called  the  Department  of  the  Interior ; the 
head  of  which  department  shall  be  called  the  Secretary  of  the  In= 
terior  * * 105  Section  5 of  this  act  declared : 

That  the  Secretary  of  the  Interior  shall  exercise  the  su- 
pervisory and  appellate  powers  now  exercised  by  the  Sec- 
retary of  the  War  Department,  in  relation  to  all  the  acts 
of  the  Commissioner  of  Indian  Affairs;  and  shall  sign  all 
requisitions  for  the  advance  or  payment  of  money  out  of 
the  treasury,  on  estimates  or  accounts,  subject  to  the  same 
adjustment  or  control  now  exercised  on  similar  estimates 
or  accounts  by  the  Second  Auditor  and  Second  Comp- 
troller of  the  Treasury. 

This  marked  the  termination  of  direct  War  Department  control 
over  the  Indian  problem. 


103  See  Chapter  15,  Bee.  23B. 

104  9 Stat.  395.  See  Chapter  2,  sec,  IB, 
106  Sec,  1. 


SECTION  8.  LEGISLATION  FROM  1850  TO  1859 


Throughout  the  decade  of  the  1800’s  treaties  rather  than  legis- 
lation formed  the  growing  point:  of  Indian  law,  and  little  legisla- 
tion of  a general  and  permanent  character  was  enacted.  Three 
minor  statutory  provisions  which  date  from  this  period  deserve 
note. 

Section  3 of  the  Appropriation  Act  of  March  3, 1853  108  prohibits 
the  payment  to  attorneys  or  agents  of  sums  due  to  Indians  or 
Indian  tribes  and  prohibits  the  executive  branch  of  the  Govern- 
ment from  recognizing  any  contract  between  Indians  and  their 
attorneys  or  agents  for  the  prosecution  of  claims  against  the 
United  States. 

The  Act  of  March  27,  1854, contained  an  important  amend- 
ment of  sections  20  and  20  of  the  Act  of  June  80,  1334 im  which 
had  the  effect  of  removing  from  the  jurisdiction  of  the  federal 
courts  Indians  committing  various  offenses  against  non-Indians 
in  the  Indian  country  who  have  “been  punished  by'  the  local  law 
of  the  tribe  * * **” 10y 

Sections  4 and  5 of  this  act  mark  the  beginnings  of  a rudimen- 
tary criminal  code  for  the  Indian  country.  It  covered  arson110 
and  assault  by  a white  man  against  an  Indian  or  by  an  Indian 
against  a white  man,  with  a deadly  weapon  and  with  intent  to 
kill  or  maim,111 

A third  statutory  provision  enacted  in  this  decade  was  section 
2 of  tlie  Appropriation  Act  of  June  12,  1858,132  This  section* 


W*  10  stat.  226,  289. 

jo-  C.  26,  gee,  3,  10  Stat.  269. 

l0S4  Stat.  729=  See  sec.  6,  supra. 

**>  See  Chapter  18,  see.  4. 

Sec,  4,  10  Stat,  269,  270,  R.  S,  § 2143,  25  U.  S,  C.  212, 

111  Son,  0,  K.  S.  § -2142,  25  U.  S.  C 213. 

“2  11  Stat.  320,  332,  R.  g,  § 2149,  26  U.  S.  C.  222,  repealed  by  Act  of 
Mn.v21.lfm.  42  Stnt,  787, 


symbolic  of  the  growing  concentration  of  power  in  the  hands  of 
the  Commissioner,  declared  that  that  officer  might 

* * * remove  from  any  tribal  reservation  any  person 

found  therein  without  authority  of  law,  or  whose  presence 
within  the  limits  of  the  reservation  may,  in  his  judg- 
ment, be  detrimental  to  the  peace  and  welfare  of  the 
Indians,  * * * 

That  aggrandizement  of  power  by  the  administrative  author- 
ities was  feared  by  Congress  even  at  the  time  extreme  powers 
were  being  conferred  upon  such  administrative  authorities,  is 
indicated  by  section  7 of  the  Act  of  February  28*  1859 118  author- 
izing the  Commissioner  of  Indian  Affairs*  under  the  direction 
of  the  Secretary  of  the  Interior, 

to  prepare  rules  and  regulations  for  the  government  of 
the  Indian  service,  and  for  trade  and  intercourse  with 
the  Indian  tribes  and  the  regulations  of  their  affairs;  and 
when  approved  by  the  President  shall  be  submitted  to  the 
Congress  of  the  United  States  for  its  approval : Providedt 
That  such  laws,  rules,  and  regulations  proposed  shall  not 
be  in  force  until  enacted  by  Congress. 

It  does  not  appear  that  this  mandate  was  ever  executed. 

The  same  statute  which  carried  the  foregoing  direction  also 
contained  a provision  repealing  prior  legislation  under  which  the 
United  States  had  undertaken  to  indemnify  whites  suffering  from 
Indian  trespasses, 114 

Important  legislation  enacted  during  this  decade  relating  to 
the  pueblos  is  elsewhere  discussed,1115 


C 06,  11  Stat,  888,  401, 

134  Sec.  8,  R.  S.  § 2156,  25  U.  S,  G,  229,  repealing  sec.  17  of  Act  of 
June  30,  1834,  4 Stat.  729,  731-732, 

11E  See  discussion  of  Act  of  December  22,  1858,  11  Stat,  374,  In  Chapter 
20,  sec.  3A_ 
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LEGISLATION  FROM  IS70  TO  1879 


SECTION  9.  LEGISLATION  FROM  I860  TO  1869 


The  decade  of  the  1860*3  is  marked  by  an  increasing  volume  of 
general  Indian  legislation,  coincident  with  a decline  in  the  use 
of  Indian  treaties  as  an  instrument  of  national  policy.  These 
statutes  for  the  most  part  strengthened  or  modified  earlier  pro= 
visions  affecting  Indian  trade  and  intercourse*  To  a certain 
extent  they  mark  new  advances  along  the  path  of  indivi  Na- 
tion of  Indian  property.118 

The  Act  of  February  13,  lS62,ut  contains  a comprehensive  re- 
statement of  the  Indian  liquor  law. 

The  Act  of  June  14,  iSfiS,115  entitled  “An  act  to  protect  the 
property  of  Indians  who  have  adopted  the  habits  of  civilized 
life,”  included  three  sections  which  have  remained  law  to  this 
day.  The  first  section  provides  that  when  a member  of  a tribe 
has  had  a portion  of  tribal  land  allotted  to  him  in  severalty  the 
superintendent  “shall  take  such  measures,  not  inconsistent  with 
laWi  as  may  be  necessary  to  protect  such  Indian  in  the  quiet 
enjoyment  of  the  land  so  allotted  to  him.’1  Il#  The  second  section 
Of  the  act  provides  for  punishment  of  any  unallotted  Indian  who 
trespasses  upon  an  allotment,  through  a deduction  of  damages 
from  future  annuities  and  payment  thereof  to  the  injured  party.130 
The  third  section  provides  that  if  the  trespasser  is  a chief  or 
headman  he  shall  be  removed  from  office  for  3 months.1”  This 
legislation  is  evidence  of  the  resistance  which  the  new  allotment 
system  was  already  encountering  from  tribal  Indians  who  did 
not  wish  to  see  tribal  lands  checker-boarded  with  private 
boundary  lines.1" 

A proviso  In  the  first  section  of  the  Appropriation  Act  of  July  5, 
1862, 353  authorizes  the  President, 

* * * in  cases  where  the  tribal  organization  of  any 

Indian  tribe  shall  be  in  actual  hostility  to  the  United 
States,  * * * to  declare  all  treaties  with  such  tribe 

to  be  abrogated  by  such  tribe,  if,  in  his  opinion,  the  same 
can  be  done  consistently  with  good  faith  and  legal  and 
national  obligations, 

Section  6 of  the  same  act  deprives  guardians  appointed  by  the 
several  Indian  tribes  of  the  right  to  receive  “moneys  due  to  incom- 
petent or  orphan  Indians.”  04 

For  history  of  allotment  policy,  see  Chapter  11.  sec.  1.  On  treaty 
provisions  on  allotments  see  Chapter  3,  eec,  4G, 

u*  0.  24,  12  Slat.  338. 

ns  12  Stat.  427, 

R.  S.  § 2110,  25  U.  S.  C.  185. 

®R,  g,  | 2120,  25  U.  8.  C,  186. 

121  R,  B.  §2121,  25  U-  s.  C.  187. 

Isa  See  Chapter  2,  sees.  2 B,  0,  and  D. 

1*112  Stat.  512,  528.  R.  g.  I 2080,  20  U.  8.  C.  72. 

12*  R.  S.  I 2108,  25  U.  S.  C.  159. 

SECTION  10.  LEGISLA1 

The  1870’a  marked  the  first  decade  in  which  the  growth  of 
federal  Indian  law  was  entirely  a matter  of  legislation  rather 
than  of  treaty.  The  decade  is  marked  by  a steady  increase  in 
the  statutory  powers  vested  in  the  officials  of  the  Indian  Service 
and  by  a steady  narrowing  of  the  rights  of  individual  Indians 
and  Indian  tribes."1  Nevertheless,  as  we  have  elsewhere  noted, 
the  termination  of  treaty-making  did  not  stop  the  process  of 
treating  with  the  Indians  by  agreement.133 

The  Appropriation  Act  of  March  3,  1871,  provided  not  only  for 
the  termination  of  treaty-making  with  Indian  tribes,133  but  also, 


131  See  Chapter  2,  sec.  2C. 

4S=  Chapter  3,  secs,  5 and  6 ; Chapters  2,  sec,  2C. 

ns  is  Stat.  544,  566,  R.  S.  § 2.079,  25  U.  S.  C.  71.  See  Chapter  3, 
sec,  5, 


The  Appropriation  Act  of  March  3,  1865.iae  contains,  as  do  most 
of  the  appropriation  acts  enacted  in  this  period,  a number  of  pro- 
visions of  substantive  law  which  have  little  or  no  relation  to 
appropriations.  Sections  8 and  9,  emanating  no  doubt  from  the 
disturbed  conditions  attending  the  conclusion  of  the  Civil  War 
and  the  re-uniting  of  the  sadly  divided  tribes  of  the  Indian 
Territory,  provide : 128 

Sec.  8,  That  any  person  who  may  drive  or  remove, 
except  as  hereinafter  provided,  any  cattle,  horses,  or  other 
stock  from  the  Indian  Territory  for  the  purposes  of  trade 
or  commerce,  shall  be  guilty  of  a felony,  and  on  convic- 
tion be  punished  by  fine  not  exceeding  five  thousand 
dollars,  or  by  imprisonment  not  exceeding  three  years, 
or  by  both  such  fine  and  imprisonment 

Sec.  9.  That  the  agent  of  each  tribe  of  Indians,  law- 
fully residing  in  the  said  Indian  Territory,  be,  and  he  is 
hereby,  authorized  to  sell  for  the  benefit  of  said  Indians 
any  cattle,  horses,  or  other  live  stock  belonging  to  said 
Indians,  and  not  required  for  their  use  and  subsistence, 
under  such  regulations  as  shall  be  established  by  the 
Secretary  of  the  Interior  i Provided,  That  nothing  in 
this  and  the  preceding  section  shall  interfere  with  the 
execution  of  any  order  lawfully  Issued  by  the  Secretary 
of  War,  connected  with  the  movement  or  subsistence  of 
the  troops  of  the  United  States, 

Both  these  provisions  are  still  law. 

The  Joint  Resolution  of  March  3,  1885, 1Sf  marked  a step  in  the 
fulfillment  of  a promise  made  by  President  Lincoln  that  upon 
the  conclusion  of  the  Civil  War,  if  he  survived,  the  Indian 
system  should  be  reformed.1"1  This  resolution  directed  a thor- 
oughgoing inquiry  into  the  treatment  of  the  Indian  tribes  by 
the  civil  and  military  authorities.  The  results  of  this  investi- 
gation are  elsewhere  discussed*m 

The  Act  of  July  27,  1868, 120  marks  a final  step  in  the  consolida- 
tion of  administrative  control  over  Indian  affairs  In  the 
Department  of  the  Interior.  Section  1 of  this  act1*0  transfers 
to  the  Secretary  of  the  Interior  all  “supervisory  and  appellate 
powers  and  duties  in  regard  to  Indian  affairs,  which  may  now 
by  law  be  vested  in  the  said  Secretary  of  the  Treasury  * * *.M 


^13  Stat,  541,  563. 

vim  gec  gf  r,  g § 2138,  amended  by  Act  of  June  30,  1019,  sec.  1,  41  Stat, 
9,  28  U.  S.  C.  214  ; sec.  9,  B.  S.  § 212f,  26  U.  S.  C.  192, 

m No.  33,  13  Stat.  572. 

13-*  gge  h.  B,  Whipple,  Lights  and  Shadows  of  a Long  Episcopate 
<1899)7  p.  137, 

m gee  Chapter  2,  see.  IB,  fn,  42  and  see.  2C. 

15  stat.  228. 

130  Embodied  in  part  in  R.  S.  § 463,  25  U.  S.  C,  2, 

[ON  FROM  1870  TO  1879 

(sec*  3),  for  the  withdrawal  from  noncitizen  Indians  and  from 
Indian  tribes  of  power  to  make  contracts  involving  the  payment 
of  money  for  services  relative  to  Indian  lands  or  claims  against 
the  United  States,  unless  such  contracts  should  be  approved  by 
the  Commissioner  of  Indian  Affairs  and  the  Secretary  of  the 
Interior.  Since  many  of  the  grievances  of  the  Indians  were 
grievances  against  these  officers,  the  Indians  were  effectually 
deprived  by  this  statute  of  one  of  the  most  basic  rights  known 
to  the  common  law,  the  right  to  free  choice  of  counsel  for  the 
redress  of  injuries.  These  prohibitions  were  amplified  by  the 
Act  of  May  21,  1872, 134 

i«17  Stat.  136,  sec.  1,  R-  S-  I 2103,  25  U-  S.  C,  81;  see.  2.  RJ  S.  | 2104, 
25  U*  S.  C.  82,  and  R.  S.  § 2106,  25  U.  S.  C.  84 ; sec.  3,  R-  S.  I 2105,  25 
u.  S.  C.  S3. 
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The  effect  of  this  legislation  upon  the  rights  of  Indians 1115  and 
Indian  tribes  130  is  elsewhere  discussed, 

A remarkable  enactment  of  this  period  was  that  requiring 
Indian  creditors  of  the  United  States  to  perform  useful  labor  us 
a condition  of  receiving  payments  of  money ^or  goods  which  the 
United  States  was  pledged  to  make.  Such  a provision,  constitut- 
ing permanent  legislation,  appears  in  section  3 of  the  Appropria- 
tion Act  of  June  2%  1874, 137  and  again  in  section  3 of  the  Appro= 
priatlen  Act  of  March  3,  1875.1*8 

An  appropriation  act  of  the  following  year  consolidates  power 
over  Indian  traders  in  the  hands  of  the  Commissioner  of  Indian 
Affairs,  in  the  following  terms: 

And  hereafter  the  Commissioner  of  Indian  Affairs  shall 
have  the  sole  power  and  authority  to  appoint  Traders  to 
the  Indian  tribes  and  to  make  such  rules  and  regulations 
as  he  may  deem  just  and  proper  specifying  the  kind  and 
quantity  of  goods  and  the  prices  at  which  such  goods  shall 
be  sold  to  the  Indians.138 


133  See  Chapter  8.  see,  7. 

li6  See  Chapter  14,  sec.  5* 

IS7  18  Stat  140.  176,  See  Chapter  12,  sec.  1,  Chapter  15,  sec,  23A. 

iS*18  Stat.  420,  449. 

130  See.  H,  Act  of  August  15,  3 800,  19  Stat,  170,  200,  25  U.  S.  C.  201, 

SECTION  1L  LEGIST. 

The  decade  of  the  ISSO’s  was  marked  by  the  rapid  settlement 
and  development  of  the  West,  As  an  incident  to  this  process, 
legislation  providing  for  acquisition  of  lands  and  resources  from 
the  Indians  was  demanded.  Ethical  justification  for  this  was 
found  in  the  theory  of  assimilation.  If  the  Indian  would  only 
adopt  the  habits  of  civilized  life  he  would  not  need  so  much  land, 
and  the  surplus  would  be  available  for  white  settlers.  The 
process  of  allotment  and  civilization  was  deemed  as  important 
for  Indian  welfare  as  for  the  welfare  of  non-Indians, 

The  first  general  statutory  provision  relating  to  disposition 
of  Indian  resources,  other  than  land  itself,  is  found  in  a para* 
graph  of  section  2 of  the  Act  of  March  3,  ISSS,142  which  declares : 

The  proceeds  of  all  pasturage  and  sales  of  timber,  coal, 
or  other  product  of  any  Indian  reservation,  except  those 
of  the  five  civilized  tribes,  and  not  the  result  of  the  labor 
of  any  member  of  such  tribe,  shall  be  covered  into  the 
Treasury  for  the  benefit  of  such  tribe  under  such  regu- 
lations as  the  Secretary  of  the  Interior  shall  prescribe; 
and  the  Secretary  shall  report  his  action  in  detail  to 
Congress  at  its  next  session. 

For  some  peculiar,  reason,  this  fund  came  to  be  known  as  “Indian 
moneys,  proceeds  of  labor,”  The  present  status  of  funds  so 
classified  is  dealt  with  elsewhere.143 

A few  years  later  this  provision  was  supplemented  by  the  Act 
of  February  16,  1889, 144  authorizing  the  sale  of  dead  timber  on 
Indian  reservations  under  such  regulations  as  the  President 
might  prescribe. 

Meanwhile  the  process  of  assimilation,  on  its  moral  side,  was 
demanding  congressional  attention.  Shocked  by  the  Croio  Dog 
case,1'5  Congress  appended  to  the  Appropriation  Act  of  March  3, 
1885,  a section 146  specifying  seven  major  crimes  over  which  the 
federal  courts  were  henceforth  to  exercise  jurisdiction,  even 
though  both  the  offender  and  the  victim  were  Indians  and  there- 
fore subject  only  to  tribal  jurisdiction  in  the  absence  of  congres- 
sional statute.147 


143  22  Star,  582,  500.  25  U,  S.  C,  155. 

143  See  Chapter  5,  see.  10;  Chapter  15,  sec.  28. 

144  25  Stat,  673.  25  U.  S.  C.  196.  See  Chapter  15,  sec,  15. 

146  See  Chapter  7,  gee,  2, 

149  See,  9,  23  Stat.  362,  385,  later  incorporated,  with  amendments  in 
18  U.  S,  C.  648. 

See  Chapter  7,  sec.  9. 


During  this  period  legislation  was  enacted  requiring  each 
agent  having  supplies  to  distribute 

to  make  out,  at  the  commencement  of  each  fiscal  year,  rolls 
of  the  Indians  entitled  to  supplies  at  the  agency,  with  the 
names  of  the  Indians  and  of  the  heads  of  families  or 
lodges,  with  the  number  in  each  family  or  lodge,  and  to 
give  out  supplies  to  the  heads  of  families,  and  not  to  the 
heads  of  tribes  or  bands,  and  not  to  give  out  supplies  for 
a greater  length  of  time  than  one  week  in  advance.140 

While  these  successive  grants  of  power  were  being  made  to 
the  administrative  officers  of  the  Indian  department,  a series 
of  complaints  against  the  abuses  of  power  was  leading  to  the 
multiplication  of  specific  prohibitions  against  various  adminis- 
trative practices.  Most  of  these  prohibitions  are  comparatively 
unimportant,  but  mention  should  be  made  of  provisions  prohibit- 
ing Government  employees  from  having  any  personal  interest  in 
various  types  of  Indian  trade  and  commercial  activities  relating 
thereto. U1 


340  Sec.  4.  Act  of  March  3,  1875,  18  Stat,  420,  449,  25  U,  8,  C.  133. 
iW  Sec.  10,  Act  of  June  22,  1874,  18  Stat.  146.  177.  25  U,  g,  C.  87. 
fn,  90,  aupra.  And  gee  Chapter  2,  2B,  fn  141  and  gee  3B 

fn.  335. 

[ON  FROM  1880  TO  1889 

The  same  act  that  contained  the  “seven  crimes’*  provision 
embodied  a comprehensive  attempt  to  deal  with  the  problem  of 
Indian  depredations  by  providing  for  a general  investigation  by 
the  Secretary  of  the  Interior  into  depredation  claims  where 
treaties  with  Indian  tribes  authorized  the  United  States  to  pay 
damages  out.  of  moneys  due  to  the  tribes.145 

The  most  important  statute  of  the  decade  is,  of  course,  the 
General  Allotment  Act,340  frequently  referred  to  as  the  Dawes 
Act  The  objectives  of  this  legislation  and  the  legal  problems 
which  it  raised  are  elsewhere  discussed.150  For  the  sake  of  the 
general  historical  picture,  a brief  summary  of  the  provisions  of 
this  act  may  be  offered. 

The  first  section  authorizes  the  President  to  allot  tribal  lands 
in  designated  quantities  to  reservation  Indians.151  The  second 
section  provides  that  the  Indian  allottees  shall,  so  far  as  prac- 
ticable, make  tlieir  own  selections  of  land  so  as  to  embrace 
improvements  already  made.163  Section  g provides  that  allot- 
ments shall  he  made  by  agents,  regular  or  special.1®1  Section  4 
allows  “any  Indian  not  residing  upon  a reservation,  or  for  whose 
tribe  no  reservation  has  been  provided”  to  secure  an  allotment 
upon  the  public  domain.164 

Section  5 provides  that  title  in  trust  to  allotments  shall  be 
held  by  the  United  States  for  25  years,  or  longer  if  the  President 
deems  an  extension  desirable.  During  this  trust  period  encum- 
brances or  conveyances  are  void.  In  general,  the  laws  of  descent 
and  partition  in  the  state  or  territory  where  the  lands  are  situate 
apply  after  patents  have  been  executed  and  delivered.  If  any 
surplus  lands  remain  after  the  allotments  have  been  made,  the 
Secretary  is  authorized  to  negotiate  with  the  tribe  for  the  pur- 
chase of  such  land  by  the  United  States*  purchase  money  to  be 

i4$  Act  of  March  3,  1885,  23  Stat.  362,  876.  Authorisation  to  continue 
this  investigation  is  found  in  the  Appropriation  Act  of  May  15  1886 
24  Stat.  20,  44.  » * 

148  Act  of  February  8,  1887,  24  Stat,  388, 

150  See  Chapter  11,  sec,  1,  and  Chapter  13,  sec.  3B. 

151  See  25  D.  S.  C*  331, 

s«24  Stat.  388,  25  U.  S,  C.  332. 

1SS  24  Stat,  388,  389.  See  25  U.  S.  C.  333. 

164  24  Stat.  388,  389,  25  U.  §,  C.  334. 
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held  in  trust  for  the  sole  use  of  the  tribes  to  whom  the  reserva- 
tion belonged  hut  subject  to  appropriation  by  Congress  for  the 
education  and  civilization  of  such  tribe  or  its  members.  This 
section  also  contains  an  important  provision  for  the  preference 
of  Indians  in  employment  in  the  Federal  Government.358 

Section  6 of  the  act  sets  forth  the  nonpeeuniary  benefits 
which  the  Indians  are  to  receive  in  view  of  the  destruction 
of  tribal  property  and  tribal  existence  which  the  act  com 
templates/*0 

Section  7 of  the  act  provides  the  basic  law  upon  which  water 
rights  to  allotments  have  been  measured.151 

The  remainder  of  the  act  contains  sections  which  exempt 
from  the  allotment  legislation  various  tribes  of  the  Indian 
Territory,  the  reservations  of  tlie  Seneca  Nation  in  New  York, 
and  an  Executive  order  reservation  in  the  State  of  Nebraska, 
and  which  authorize  appropriations  for  surveys.  Ill  addition, 
the  act  contains  various  saving  clauses  for  the  maintenance 
of  then  existing  congressional  and  administrative  powers. 


m 24  Stab  388,  389,  25  U.  S,  C,  348,  See  Chapter  0,  sec,  2A,  and 
Chapter  8,  sec.  4R(3)(b)« 

24  Stat.  388,  390,  See  25  U,  S.  C,  349.  And  sue  Chapter  8,  sec. 
2A(3), 

iBf7  24  Stftt,  388,  300,  25  U.  S,  C*  381,  See  Chapter  11,  see,  3, 


In  the  following  year  the  process  of  amending  the  Allotment 
Act  began.  Section  2 of  the  Act  of  October  19, 1S8S/®  authorizes 
the  Secretary  of  the  Interior  to  accept  surrenders  of  patents 
by  Indian  allottees.  A proviso  permits  the  Indian  allottee,  U 
lie  so  chooses,  to  make  a lieu  selection, 

A critical  point  in  the  process  of  assimilation  arose  in  the 
intermarriage  of  white  men  and  Indian  women,  The  so-called 
“squawmen”  were  in  many  cases  individuals  who  took  unto 
themselves  at  least  a proportionate  share  of  tribal  property 
and  tribal  control,  Section  1 of  the  Act  of  August  9,  1888, lie 
provided,  that,  with  the  exception  of  the  Five  Civilized  Tribes, 
intermarried  whites  should  not  by  such  marriage  acquire  “any 
right  to  any  tribal  property,  privilege,  or  interest  whatever 
to  which  any  member  of  such  tribe  is  entitled/'  Section  2 
provided  that  an  Indian  woman  married  to  a white  man 
shall  by  such  marriage  become  a citizen  of  the  United  States* 
without  detriment  to  her  rights  of  participation  in  tribal  prop- 
erty/00 The  third  section  of  the  act1®1  dealt  with  evidence 
required  to  show  marriage. 


is*  25  Stat.  611,  612.  25  U,  S,  C,  350. 
**»  25  Stftt.  392,  25  tJ,  S,  C,  181. 
i^25  U.  S,  C.  182, 
lot  25  IT,  S,  C,  183, 
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The  decade  of  the  1890's  shows  no  sweeping  legislation 
comparable  in  scope  to  the  General  Allotment  Act,  but  rather 
embodies  piecemeal  development  of  earlier  statutes.  This  devel- 
opment proceeds  along  four  main  lines:  (i)  Amendments  to  the 
Allotment  Act,  particularly  for  the  purpose  of  permitting  leases 
of  allotments;  (2)  the  development  of  a body  of  law  governing 
Indian  education ; (3)  increased  protection  for  individual  Indian 
rights;  and  (4)  the  clearing  up  of  Indian  depredation  claims. 
Under  the  first  heading  may  he  listed  the  Act  of  February  28* 
1801 Z02  The  first  two  sections  modified  those  provisions  of  the 
General  Allotment  Act  relating  to  the  amounts  of  land  to  be 
allotted.  Section  3 of  the  act103  permits  the  leasing  of  individual 
allotments,  under  rules  prescribed  by  the  Secretary  of  the  Inte- 
rior, wherever  the  Secretary  finds  that  the  allottee,  “by  reason 
of  age  or  other  disability,”  cannot  “personally  and  with  benefit 
to  himself  occupy  or  improve  his  allotment  or  any  part  thereof/' 
A proviso  of  this  section  permits  leasing  of  tribal  lands,  where 
such  lands  are  occupied  by  Indians  who  have  bought  and  paid 
for  them,  “by  authority  of  the  Council  speaking  for  such 
Indians/’  but  “subject  to  the  approval  of  the  Secretary  of  the 
Interior,” 

Section  4 of  the  act  supplements  previous  legislation  on  home- 
stead allotments.101  Section  5 of  the  act  provides  that  for  pur- 
poses of  descent,  cohabitation  “according  to  the  cu&iom  and 
manner  of  Indian  life”  shall  be  considered  valid  marriage,105 
Further  amendments  to  the  allotment  system  adopted  during 
this  decade  include  provisions  extending  leasing  privileges,180 
conferring  jurisdiction  upon  the  federal  courts  to  adjudicate 
suits  for  allotments*167  and  authorizing  the  Secretary  of  the 
Interior  to  correct  errors  in  patents,  and  particularly  in  cases 
of  “double  allotment”3® 

Of  the  immerour,  statutes  on  Indian  education  enacted  during 
the  decade  of  the  ISSO’s  the  earliest  confer  a large  measure  of 


26  Stat.  794, 

»a  See  25  U.  S,  C.  395. 

See  25  O.  S-  C.  336. 

25  tJ,  S.  C.  371. 

Act  of  August  15,  1894,  28  Stat-  286,  305,  25  U,  S.  C,  402. 
167  Act  of  August  1DP  1894,  28  Stat,  280,  305,  25  U.  S.  C,  345. 
se?  Act  of  January  26(  1895,  28  Stat,  641,  25  U.  S.  C 343. 
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authority  upon  the  administrative  officials,  and  the  later  statutes 
proceed  to  limit  that  authority.  The  Appropriation  Act  of  July 
13,  1892,10fl  includes  a provision  370  authorizing  the  Commissioner 
of  Indian  Affairs  to  make  and  enforce  regulations  to  secure  the 
attendance  of  Indian  children  -‘at  schools  established  and  main- 
tained for  their  benefit,” 

The  Appropriation  Act  of  March  3,  1893, 371  contains  a pro- 
vision m authorizing  the  Secretary  of  the  Inferior  to 

* * * prevent  the  issuing  of  rations  or  the  furnishing 

of  subsistence  either  in  money  or  in  kind  to  the  head  of 
any  Indian  family  for  or  on  account  of  any  Indian  child 
or  children  between  the  ages  of  eight  and  twenty-one 
years  who  shall  not  have  attended  school  during  the 
preceding  year  in  accordance  with  such  regulations. 

This  tactic  apparently  created  considerable  Indian  and  public 
resentment*  as  did  the  parallel  practice  of  taking  children  from 
their  parents  and  sending  them  to  distant  nonreservation  board- 
ing schools/73  Section  11  of  the  Appropriation  Act  of  August 
15*  1894,  1,4  prohibits  the  sending  of  children  to  schools  outside 
the  state  or  territory  of  their  residence  without  the  consent  of 
their  parents  or  natural  guardians*  and  forbids  the  withholding 
of  rations  as  a technique  for  securing  such  consent.  This  pro- 
vision is  reenacted  in  the  Appropriation  Act  of  March  2,  l^b/75 
and,  again,  the  Appropriation  Act  of  June  10,  1896, lt0  provides 
“That  hereafter  no  Indian  child  shall  be  taken  from  any  school 
in  any  State  or  Territory  to  a school  in  any  other  State  against 
its  will  or  without  the  written  consent  of  its  parents,”  171 

A further  limitation  upon  the  broad  authority  of  administra- 
tive officers  over  Indian  education  Is  found  in  a provision  of 
the  Appropriation  Act  of  June  T,  1897 178  declaring  It  to  be  the 


ia®27  Stat.  120. 

27  Stat  120.  143.  25  U,  §.  C-  284. 
m 27  Stat,  612. 

”2  27  Stat,  612,  628,  25  U.  S,  C,  283. 

See  Tucker,  Massacring  the  inditing,  1927,  American  Indian  Life 
(Octoher-November  1927  Supplement)  6,  9, 

28  Stat,  286,  313-314, 

its  28  Stat.  876,  900,  2g  U.  S.  C.  286. 

170  29  Stat,  321,  348. 
wr  25  TJ.  S.  C.  287, 

its  so  Stat,  02,  79*  25  U.  S-  C,  278.  See  Chapter  12,  sec.  2D. 
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policy  of  Congress  to  “make  no  appropriation  whatever  for  edu- 
cation in  any  sectarian  school.” 

The  role  which  these  various  statutes  on  Indian  education  have 
had  In  the  development  of  the  present  law  governing  that  sub- 
ject is  elsewhere  discussed,170 

Concern  for  the  protection  of  individual  Indian  rights  was  one 
of  the  more  constructive  consequences  of  the  allotment  legisla- 
tion. The  Appropriation  Act  of  March  3,  1S93,1*0  contains  a 
provision,  elsewhere  discussed,1-1  requiring  United  States  district 


3TW  Set*  Chapter  124  goe,  2, 

380  27  Stat,  612,  631,  23  U.  & C*  175. 
191  See  Chapter  12*  sec.  8. 


attorneys  to  render  legal  services  to  Indians,  Further  concern 
for  individual  Indian  rights  is  indicated  by  section  10  of  the 
Appropriation  Act  of  August  15,  1SJM,182  requiring  the  Interior 
Department  to  employ  Indians  in  all  employments  in  the  Indian 
Service  wherever  practicable. 

The  final  subject  of  Importance  covered  in  the  legislation  of 
the  1890’s  is  the  subject  of  Indian  depredations.  The  Act  of 
March  3.  1891, established  a comprehensive  basis  upon  which 
all  pending  depredation  claims  were,  in  a comparatively  short 
time,  disposed  of  by  the  Court  of  Claims™ 


1SS28  Stat.  286*  313,  25  U.  S,  C,  44.  See  Chapter  8*  sec  4B 

303  26  St  at,  SOL 

184  See  Chapter  14,  see.  1. 
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Legislation  of  the  decade  from  1900  through  1909,  like  that 
of  the  preceding  decade,  consists  almost  entirely  of  piece-meal 
additions  to  and  modifications  of  past  legislation.  The  center 
of  gravity  is  throughout  the  decade  almost  entirely  in  the  prob- 
lem of  how  Indian  lands  or  interests  therein  may  be  trans- 
ferred from  Indian  tribe  to  individual  Indian  or  from  individual 
Indian  to  individual  white  man. 

Authorization  for  individual  leasing  of  allotments  is  contained 
in  the  Appropriation  Act  of  May  31,  1900*1”5 

The  Act  of  February  6,  1901 1W  amplifies  prior  legislation  allow- 
ing the  Indian  a day  In  court  to  prove  his  right  to  an  allotment, 

The  Appropriation  Act  of  March  3,  1901,  con  tains  a provision 
authorizing  the  Secretary  of  the  Interior  to  grant  riglits-of-way 
in  the  nature  of  easements  across  tribal  and  allotted  lands  for 
telephone  and  telegraph  lines  and  offices,387  The  same  section 
contains  a provision  subjecting  allotted  lands  to  condemnation 
under  the  laws  of  the  Mate’  or  territory  in  which  they  are 
located,188 

The  Appropriation  Act  of  May  27,  1902,  established  a procedure 
whereby  the  adult  Heirs  of  a deceased  allottee  may  convey  lands 
in  heirship  status  with  the  approval  of  the  Secretary  of  tlie 
Interior*385 

The  Appropriation  Act  of  June  21,  1906,  contains  three  im 
porta nt  provisions  of  substantive  law.1310  In  the  first  place  it  per- 
mits the  President  to  continue  the  trust  period  or  period  of 
restriction  during  which  allotted  land  is  inalienable.1®1  Auother 
provision  of  this  statute  provides  that: 


No  lands  acquired  under  the  provisions  of  this  Act  shall, 
in  any  event,  become  liable  to  the  satisfaction  of  any  debt 
contracted  prior  to  the  issuing  of  the  final  patent  in  fee 
therefor, 

A third  item  of  general  legislation  in  this  appropriation  act  de 
clares i 

That  no  money  accruing  from  any  lease  or  sale  of  lands 
held  in  trust  by  the  United  States  for  any  Indian  shall  be- 
come  liable  for  the  payment  of  any  debt  of,  or  claim  against 
such  Indian  contracted  or  arising  during  such  trust  period, 
or,  in  ease  of  a minor,  during  his  minority,  except  with  the 
approval  and  consent  of  the  Secretary  of  the  Interior,3"5 

While  a provision  in  the  foregoing  act  had  established  an  admin- 
istrative powers  to  continue  restrictions  on  Indian  land  beyond 

iS5  31  Stat,  221,  229.  See  fn_  163,  g upra 

3W31  Stat  760, 

187  Sec.  3,  31  Sfat,  1058,  1033,  25  U,  S.  C 319 

188  Sec,  3.  31  Stat,  1058*  1084,  25  V.  §,  C.  357. 

%*9  See.  7,  32  Stat,  245,  275,  25  U,  S C 379 

sec-  6C, 

190  34  stat,  825, 

84  Stat,  325,  326,  25  tj,  S.  C.  391, 

ire  34  Stat.  325,  327.  25  U.  S.  n.  354 

103  34  Stat.  325,  327*  20  JJ,  S,  C-  410 


And  see  Chapter  11 


the  point  at  which  they  were  to  have  ceased,  a provision  in  the 
Appropriation  Act  of  March  1,  1907*IW  extended  administrative 
discretion  and  flexibility  in  the  opposite  direction.  Under  this 
legislation  sale  of  restricted  land  was  to  be  permitted  prior  to 
the  time  when  such  restriction  was  to  have  expired  "under  such 
rules  and  regulations  as  the  Secretary  of  the  Interior  may  pre- 
scribe’3 and  the  proceeds  might  he  used  for  the  benefit  of  the  ven- 
dor ‘‘under  the  supervision  of  the  Commissioner  of  Indian  Af- 
fairs*” 103 

The  Act  of  March  2,  1907, lD8  entitled  "An  Act  Providing  for  the 
allotment  and  distribution  of  Indian  tribal  funds,”  applies  to  the 
realm  of  funds  the  principles  applied  to  land  in  the  General  Allot- 
raent  Act.  Under  section  1 of  this  act,197  the  Secretary  of  the  Im 
terior  was  authorized  to  designate  Indians  deemed  capable  of 
managing  their  own  affairs  and  to  allot  to  such  Indians  a pro  rata 
share  of  tribal  funds,  upon  the  application  of  the  Indian.  Sec= 
tion  2 of  this  act,3®3  authorized  payment,  under  direction  of  the 
Secretary  of  the  Interior,  of  their  pro  rata  share  of  tribal  funds 
to  Indians  mentally  or  physically  disabled*1® 

The  Act  of  May  29,  1908,  extended  the  authority  to  sell  allotted 
lands,  permitting  the  Secretary  to  make  such  sales  upon  the 
death  of  the  original  allottee  and  permitting  and  authorizing  the 
issuance  of  a patent  to  the  vendee  of  such  Indian  heirship 
lands.3® 

The  Appropriation  Act  of  March  3,  1909,  authorizes  the  grant 
of  Indian  lands  to  railroads  for  various  designated  purposes*101 

The  same  statute  authorizes  leasing  of  allotted  lands  for  min- 
ing purposes 203  under  terms  approved  by  the  Secretary  of  the 
Interior* 

A third  substantive  item  contai*  ,ed  in  this  appropriation  act 
authorizes  the  Secretary  of  the  Interior  to  make  such  arrange- 
ments as  he  deems  to  be  "for  the  best  interest  of  the  Indians”  in 
connection  with  irrigation  projects  affecting  Indian  reservation 
lands.2™ 

In  general  it  may  be  said  that  these  provisions  introduce  an 
element  of  administrative  discretion  and  flexibility  into  a system 
which  when  originally  proposed  had  been  considered  a means 
of  releasing  the  Indian  from  dependence  upon  administrative 
authorities* 

1W  34  Stat.  1015. 

196  34  Stat.  1015,  1018,  25  U S G,  400 
398  34  Stat.  1221. 

aw  2§  U.  S,  C.  Il9.  Chapter  10,  sec,  4. 

298  See  25  U.  S.  C,  121. 

4CV  Chapter  10,  see,  4. 

“35  Stat,  444,  25  C.  S.  C.  404.  Also  see  Chapter  6,  see.  11 
201  35  Stat.  781,  25  U,  S.  C.  320. 

I’ll  l*tat'  l81’  783’  25  D'  S-  C-  39a  See  Chapter  11,  see.  5. 

305  30  Stat.  781,  798,  25  U,  S,  C.  382 
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SECTION  14.  LEGISLATION  FROM  1910  TO  1919 


During  the  decade  from  1910  through  1919,  two  trends  domi- 
nate Indian  legislation.  In  the  first  place*  the  allotment  system 
is  rendered  more  flexible  and  administrative  powers  In  connec- 
tion with  the  allotment  system  are  greatly  expanded-  In  the 
second  place*  the  attempt  to  wind  up  tribal  existence  reaches  a 
new  high  point  and  various  powers  formerly  vested  in  the  tribes 
are  transferred  by  Congress  to  administrative  officials. 

Except  for  the  single  act  of  June  25,  1910, 504  which  constitutes 
a comprehensive  revision  of  the  allotment  law,305  all  the  signifi- 
cant general  legislation  of  this  period  is  tucked  away  in  provi- 
sions of  appropriation  acts. 

The  first  such  measure  is  found  in  a proviso  of  the  Appropria- 
tion Act  of  April  4,  1910,**  which  makes  specific  the  powers 
conferred  upon  the  Secretary  of  the  Interior  the  year  before  207 
with  regard  to  irrigation  projects  on  Indian  reservations.*18 
The  Act  of  June  25,  191G*®  constitutes  what  is  probably  the 
most  important  revision  of  the  General  Allotment  Act  that  has 
been  made.  Based  on  33  years  of  experience  in  the  administra- 
tion of  the  act,  it  seeks  to  fill  gaps  and  deficiencies  brought  to 
light  in  the  course  of  that  period.  These  relate  particularly 
(a)  to  the  administration  of  estates  of  allottees,  ( b ) to  the  mak- 
ing of  leases  and  timber  contracts  for  allotted  lands,  and  (e)  to 
the  cancellation  or  relinquishment  of  trust  patents. 

Section  1 of  this  net  3I°  sets  forth  a comprehensive  plan  for  the 
administration  of  allottees’  estates,  conferring  plenary  authority 
upon  the  Secretary  of  the  Interior  to  administer  such  estates 
and  to  sell  heirship  lauds.  Section  2 311  authorizes  testamentary 
disposition  of  allotments  with  the  approval  of  the  Secretary  of 
the  Interior  and  the  Commissioner  of  Indian  Affairs,  Section 
3 213  permits  relinquishment  of  allotments  by  allottees  in  favor 
of  unallotted  children,  who  had  been  completely  ignored  in  the 
original  scheme  of  allotment  to  living  Indians,  and  sale  of  sur- 
plus lands  to  whites. 

Section  4 of  the  act 313  permits  leasing  of  Indian  allotments 
held  by  trust  patent  for  periods  not  to  exceed  5 years  in  accorch 
ance  with  regulations  of  the  Secretary  of  the  Interior,  and  con- 
fers upon  the  Secretary  power  to  supervise  or  expend  for  the 
Indians’  benefit  the  rentals  thereby  received.  Section  5 214  makes 
it  unlawful  to  induce  an  Indian  to  execute  any  conveyance  of 
land  held  in  trust,  or  interests  therein,  thus  taking  account  of  a 
practice  which  had  resulted  in  large  losses  of  Indian  land 
through  fraudulent  or  semifraudulent  means.  Section  6 315  con- 
tains various  provisions  for  the  protection  of  Indian  timber 
against  trespass  and  fire.  Section  7 22i  contains  a general  author^ 
ization  for  the  sale  of  timber  on  unallotted  lands  under  regula- 
tions prescribed  by  the  Secretary  of  the  Interior.  Section  8 217 
contains  a similar  authorization  for  timber  sales  on  restricted 
allotted  lands, 

Section  18  of  the  act2111  authorizes  the  Secretary  of  the  In- 
terior to  reserve  from  entry  Indian  power  and  reservoir  sites, 

36  Stilt.  S55. 

305  gee  h.  Kept,  No,  1,  135,  61st  Cong.,  2d  gess.,  April  24,  1910,  for  a 
comprehensive  outline  of  the  purposes  of  the  act  (H.  R,  24992), 

**  86  Stat,  269,  270, 

*”Act  of  March  3,  1909,  35  Stat.  781,  798,  See  fs,  203,  supra, 

§«  36  Stat,  269,  270,  271,  25  V,  S,  C,  388-385,  See  Chapter  12,  sec,  7- 
*»36  Stat.  855. 

§»§  36  Stat,  855,  25  TJ.  S.  C,  372. 

»*  36  Stat.  855,  850,  25  TJ,  S,  C,  373, 

§15  30  Stat-  855,  858,  25  U.  S.  C 408. 

38  Stat.  855,  856,  25  U,  S.  C,  403, 

36  Stat,  855,  857,  18  U.  S.  C.  115. 
a*  36  Stat,  855,  857,  18  TJ.  S.  C.  104,  107. 

36  Stat.  855,  857,  25  U.  S,  C.  407. 

36  Stat.  855,  857,  25  U.  S.  C.  400. 

21»  $6  Stat.  855,  S5S,  43  U.  S.  C.  148, 
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and  the  following  section 219  authorizes  the  Secretary  of  the 
Interior  to  cancel  patents  covering  such  sites  upon  making  allot- 
ment of  other  lands  of  equal  value  and  reimbursing  the  Indian 
for  improvements  on  the  cancelled  allotment.  Other  sections 
contain  minor  amendments  to  the  General  Allotment  Act  and 
related  legislation,*3’ 

The  provision  of  this  act  relating  to  testamentary  disposition 
of  allotments  was  amended  and  amplified  by  the  Act  of  February 
14,  1913,2'a  As  amplified,  the  privilege  of  testamentary  disposi- 
tion subject  to  departmental  approval  is  extended  not  only  to 
Indians  possessed  of  allotments,  but  also  to  Indians  having 
individual  Indian  moneys  or  other  property  held  in  trust  by 
the  United  States,222 

The  Appropriation  Act  of  June  30,  1913,  declares:223 

No  contract  made  with  any  Indian,  where  such  contract 
relates  to  the  tribal  funds  or  property  in  the  hands  of 
the  United  States,  shall  be  valid,  nor  shall  any  payment 
for  services  rendered  in  relation  thereto  be  made  unless 
the  consent  of  the  United  States  bas  previously  been 
given. 

The  Appropriation  Act  of  August  1,  1914,  contains  provisions 
of  substantive  law  authorizing  quarantine  of  Indians  afflicted 
with  contagious  diseases/424  and  gives  recognition  to  the  exis- 
tence of  agency  jails  by  requiring  reports  of  confinements 
therein,225 

Contained  in  the  Appropriation  Act  of  May  18,  1918,  Is  a 
provision  authorizing  the  leasing  of  allotted  lands  susceptible  of 
irrigation  where  the  Indian  owner,  by  reason  of  age  or  disability, 
cannot  personally  occupy  or  improve  the  land.220 

The  same  appropriation  act  includes  a mandate  to  the  Secre- 
tary of  the  Interior  to  make  a comprehensive  report  of  the  use 
to  which  tribal  funds  have  been  put  by  administrative  authori- 
ties, A proviso  to  this  mandate  which  has  become  an  important 
part  of  existing  Indian  law  declares  that  following  the  submit 
sion  of  such  report,  in  December  1917=™ 

no  money  shall  be  expended  from  Indian  tribal  funds 
without  specific  appropriation  by  Congress  except  as 
follows ; Equalization  of  allotments,  education  of  Indian 
children  in  accordance  with  existing  law,  per  capita  and 
other  payments*  all  of  which  are  hereby  continued  in  full 
force  and  effect : Provided  further,  That  this  shall  not 
change  existing  law  with  reference  to  the  Five  Civilized 
Tribes.^ 

The  Appropriation  Act  of  May  25,  1918,  contains  a number  of 
‘‘economy^  provisions,  the  most  important  of  which  Is  that  pro= 
hibiting  the  use  of  appropriations,  other  than  those  made  pur- 
suant treaties^— 

to  educate  children  of  less  than  one-fourth  Indian  blood 
whose  parents  are  citizens  of  the  United  States  and  of 
the  State  wherein  they  live  and  where  there  are  adequate 
free  school  facilities  provided/28 

Another  provision  of  this  appropriation  act  contains  a reminder 
of  the  recent  admission  of  the  states  of  New  Mexico  and  Arizona 


36  Stat.  865,  859,  25  U.  S.  C-  352. 

240  See  sec.  16,  36  Stat,  855,  859  (incorporated  In  25  U,  S,  C.  312) 
(rights-of-way)  ; me,  17,  86  Stat.  855,  859  (incorporated  In  25  TJ.  S,  C. 
331)  (amending  secs.  1 and  4 of  the  original  allotment  act)  ; sec.  31, 
30  Stat.  855,  803,  25  U,  S,  C.  337  (allotments  within  national  forests). 

37  Stat.  678.  See  25  TJ.  S.  C,  373. 

See  Chapter  10,  sec,  10  ; Chapter  II,  sic.  6.  See  also  Sen,  Kept 
NO.  720,  62d  Cong.  2d  sess,,  May  9,  1912,  on  H.  R,  1332. 

§§§38  Stat.  77,  97,  25  tJ.  S.  G,  85.  See  Chapter  8,  Sec.  7, 

38  Stat.  582,  584,  25  G,  S,  C-  198. 

§“  38  Stat,  582,  580,  25  U.  S.  C.  200. 

§»39  Stat.  123,  I28f  25  TJ.  S.  G,  394.  See  Chapter  11,  sec.  5. 
stt39  Stat.  123,  358-159,  25  T7.  8.  C,  123. 

§®40  Stat.  561,  564,  25  TJ.  S,  C.  297. 
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to  the  Union,  in  the  form  of  a prohibition  against  the  executive 
creation  of  further  Indian  reservations  in  those  two  states,229 
Section  28  of  this  act  represents  what  is  perhaps  the  culmina- 
tion of  the  tendency  to  break  up  Indian  tribes  and  tribal  prop- 
erty, This  section  539  authorizes  the  Secretary  of  the  Interior  to 
withdraw  from  the  United  States  Treasury  and  segregate  all 
tribal  funds  hold  in  trust  by  the  United  States,  apportioning  a 
pro  rata  share  of  such  funds  to  each  member  of  the  tribe,  This 
provision  for  the  dividing  up  of  tribal  funds  required  a final  roll 


40  Stat.  561,  570,  25  U.  S.  C,  211, 

330  40  Stat,  561,  591,  25  U,  3.  C.  102,  repealed  by  Act  of  June  24,  1938, 
sec.  2,  52  Stat,  1037,  so  far  as  the  former  statute  authorized  distribution 
of  tribal  funds.  Sec  Chapter  D,  sec.  G ; Chapter  10,  sec,  4 ; Chapter 
15,  sec.  23, 


of  persons  entitled  to  participate  In  the  division.  Such  authori- 
zation was  conferred  by  tlio  Appropriation  Act  of  June  30,  1919.331 

This  same  act  included  a comprehensive  scheme  for  the  grant- 
ing of  leases  and  prospecting  permits  on  tribal  lands  of  nine  fur 
western  states  by  the  Secretary  of  tlio  Interior,  under  such  regu- 
lations as  he  might  prescribe,233  This  statute,  probably  stimu- 
lated by  wartime  demand  for  minerals,  completely  disregards 
any  tribal  voice  in  the  disposition  of  tribal  property.  It  is  of  a 
piece  with  legislation,  already  noted,  looking  to  the  complete 
dissolution  of  the  Indian  tribes  and  the  division  of  tribal  funds, 
as  well  as  tribal  lands,  among  the  members  thereof* 


231  41  stat,  3,  9.  25  U,  S,  C.  103. 

Sec.  2G,  41  Stnt.  3,  81,  25  U,  S.  C,  309,  amended  by  Act  of  December 
16,  1926.  44  Stat,  922,  and  Act  of  May  U,  1938,  52  Stat.  347.  25  U,  S.  C, 
306 A* 896F.  Sec  Chapter  15.  secs,  14  and  19. 


SECTION  15,  LEGISLATION  FROM  1920  TO  1929 


The  decade  from  1920  through  1929  is  singularly  devoid  of 
basic  Indian  legislation.  In  fact,  the  decade  marks  a lull  be- 
tween the  legislative  activity  in  which  the  development  of  the 
allotment  system  was  realized  and  the  new  trends  towards  cor- 
porate activity  and  the  protection  of  Indian  rights  which  were 
to  take  form  in  the  following  decade. 

Seven  statutes  embodying  permanent  general  legislation 
adopted  during  this  decade  deserve  notice. 

The  Appropriation  Act  of  February  14,  1920,  contains  a direc- 
tion to  the  Secretary  of  the  Interior  to  require  owners  of  irrigable 
land  under  Indian  irrigation  projects  to  make  payments  for  costs 
of  construct  ton. 833  The  same  statute  contains  a proviso  author- 
izing the  Secretary  of  the  Interior  to  make  and  enforce  regula- 
tions  to  secure  regular  attendance  of  ‘'eligible  Indian  children 
who  are  wards  of  the  government”  in  federal  or  state  schools."* 
The  Appropriation  Act  of  March  3f  1021,  contains  general  au- 
thorization for  the  leasing  of  restricted  allotments  for  farming 
and  grazing  purposes,  subject  to  departmental  regulations.235 

By  the  Act  of  May  20,  1924, 236  Congress  authorized  the  execu- 
tion of  oil  and  gas  leases  “at  public  auction  by  the  Secretary  of 
the  Interior,  with  the  consent  of  the  council  speaking  for  such 
Indians,”  wherever  such  lands  were  subject  to  mining  leases 
under  the  Act  of  February  28,  1891. 231 

Perhaps  the  most  significant  legislation  of  the  decade  is  the 
Act  of  June  2,  1924,  which  made  “all  non-citizen  Indians  born 
within  the  territorial  limits  of  the  United  States”  citizens  of  the 
United  States,®8  The  title  of  this  act  as  given  in  the  Statutes  at 
Large,  “An  Act  To  authorize  the  Secretary  of  the  Interior  to 
issue  certificates  of  citizenship  to  Indians”  is  the  result  of  a 
clerical  error  which  has  been  a source  of  considerable  misunder- 
standing, The  bill  as  originally  introduced  contemplated  a pro- 
cedure whereby  the  Secretary  of  the  Interior  was  to  issue  such 
certificates.  The  act  as  finally  passed,  however,  acted  of  its 
own  force  to  confer  citizenship  upon  the  Indian  and  in  fact  as 
passed  by  both  houses  the  title  of  the  bill  reads : “A  bill  granting 
citizenship  to  Indians,  and  for  other  purposes,” m This  act 


533  41  Stat,  408,  409,  25  U,  S.  C.  886.  See  Chapter  12,  see,  7, 

23*  41  stat.  408,  410.  See  Chapter  12,  sec,  2. 

^ 41  Stat,  1225,  1282,  25  U.  S,  C,  893,  See  Chapter  II,  see.  5. 

230  48  Stat.  244,  25  U.  S,  C.  398. 

237  26  Stat.  794,  705,  25  IT.  S.  C-  397. 

s»43  gtat.  253,  8 U.  S.  C.  3.  See  Chapter  8,  gee,  2. 
a»  See  H,  Rept.  No.  222.  88th  Cong.,  1st  ssesi.,  February  22,  1924,  on 
H,  R,  6350,  wherein  the  Committee  on  Indian  Affairs  said  : 

At  the  present  time  it  is  very  difficult  for  an  Indian  to  obtain 
citizenship  without  either  being  allotted  and  getting  a patent  in 
fee  simple,  or  leaving  tlie  reservation  and  taking  tip  his  resi- 
dence apart  from  any  tribe  of  Indians,  This  legislation  will 


brought  to  completion  a process  whereby  various  classes  of  In- 
dians had  successively  been  granted  the  status  of  citizenship.240 

By  the  Act  of  May  17,  1926, 241  Congress  noted  to  regularize  the 
handling  of  “Indian  moneys,  proceeds  of  labor,”  making  such 
moneys 

available  for  expenditure,  in  the  discretion  of  the  Secre- 
tary of  the  Interior,  for  the  benefit  of  the  Indian  tribes, 
agencies,  and  schools  on  whose  behalf  they  are  collected, 
subject,  however,  to  the  limitations  as  to  tribal  funds,  im- 
posed by  section  27  of  the  Act  of  May  18,  1916  (Thirty- 
ninth  Statutes  at  Large,  page  159) 

The  status  of  these  funds  is  elsewhere  discussed.243 

A comprehensive  statute  on  oil  and  gas  mining  upon  unallotted 
lands  within  Executive  order  reservations  is  the  Act  of  March  3, 
1927.2-4  Section  1 of  this  act 245  extends  to  Executive  order  reser= 
vat  ions  the  leasing  privileges  already  applicable  to  other  reser- 
rations  under  the  Act  of  May  29,  1924,  noted  above.8*8 

Section  2 of  this  act-*7  provides  for  the  deposit  of  rentals, 
royalties,  and  bonuses  In  the  Treasury  of  the  United  States 
to  the  credit  of  the  Indian  tribe  concerned,  such  funds  to  be 
available  for  appropriation  by  Congress,  This  section  con- 
tains a significant  proviso  indicating  a new  trend  in  Indian 
legislation  * 

Provided , That  said  Indians,  or  their  tribal  council,  shall 
be  consulted  in  regard  to  the  expenditure  of  such  money, 
but  no  per  capita  payment  shall  be  made  except  by  Act 
of  Congress. 

Section  3 of  the  act 248  subjects  proceeds  and  operations  under 
the  act  to  state  taxation."49  Section  4 contains  general  legisla- 
tion not  restricted  to  the  matter  of  oil  and  gas  leases: 

* * * hereafter  changes  in  the  boundaries  of  reserva- 

tions created  by  Executive  order,  proclamation,  or  other- 
wise for  the  use  and  occupation  of  Indians  shall  not  be 


bridge  the  present  gap  and  provide  means  whereby  an  Indian  may 
be  given  citizenship  without  reference  to  the  question  of  land  ten- 
ure or  the  place  of  his  residence  * * * 

The  Senate  amended  the  bill  so  as  to  eliminate  all  departmental  discre- 
tion in  its  application.  See  Sen.  Rept.  No.  441,  68th  Cong,,  1st  sobs,. 
April  21,  1924 ; and  see  65  Cong,  Rec,  8621-8622,  9303-0304, 

240  See  Chapter  8,  see,  2, 

wi  44  Stat,  560,  Sec  25  U,  S.  C,  161k 

242  See  H,  Rept,  No.  897,  60th  Cong.,  1st  sess„  April  15,  1926,  on  H.  R. 
11171. 

243  Chapter  5.  sec,  10. 

2«44  Stat.  1347. 

44  Stat.  1347,  25  U.  S,  C.  398a, 

*4°  43  Stat,  244.  See  fn,  236,  supra, 
m 44  Stat,  1347,  25  U.  S.  C.  898h. 

248  44  Stat.  1347,  25  U.  S.  C,  89Sc. 

24»  See  Chapter  13,  sec.  2, 
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niade  except  by  Act  of  Congress:  Provided,  That  this 
shall  not  apply  to  temporary  withdrawals  by  the  Secre- 
tary of  the  Interior,350 

This  limitation  of  a basic  executive  power  in  the  field  of 
Indian  affairs  is  the  precursor  of  a series  of  limitations  upon 
executive  authority  enacted  in  the  following  dc:cade. 

The  unfavorable  comparisons  drawn  by  the  Meriam  report551 
in  192S  between  the  service  standards  of  the  Indian  Bureau 
and  those  of  state  agencies  252  led  to  a series  of  statutes  looking 

2^44  Stat,  1347,  25  XL  S.  C5  39Sd.  See  Sen.  Rep t.  No.  1240,  69th 
Cong,,  2d,  sess..  January  11,  1927,  on  S,  4893. 

Meriam,  Problem  of  Indian  Administration  (1928), 

33  See  Chapter  2,  gee,  2F,  supra. 


to  the  transfer  of  power  over  Indian  affairs  from  the  Interior 
Department  to  the  states.  A first  step  in  this  devolution  of 
power  was  taken  by  the  Act  of  February  15,  1929,  ^ which  di- 
rects the  Secretary  of  the  Interior  to  permit  the  agents  and 
employees  of  any  state  to  enter  upon  Indian  lands**4 

* * * for  the  purpose  of  making  inspection  of  health 

and  educational  conditions  and  enforcing  sanitation  and 
quarantine  regulations  or  to  enforce  compulsory  school 
attendance  of  Indian  pupils,  ns  provided  by  the  law  of 
the  State,  under  such  rules,  regulations,  and  conditions 
as  the  Secretary  of  the  Interior  may  prescribe, 


253  45  Stat,  1185,  25  U.  S,  C.  231. 

Bee  tt.  Kept.  2135,  70th  Cong.,  2d  sesa!f  January  17,  1920,  on  H,  R, 
15523. 


SECTION  16.  LEGISLATION  FROM  1930  TO  1939 


The  decade  from  1930  to  1939  is  as  notable  in  the  history  of 
Indian  legislation  as  that  of  the  1830’s  or  the  1880’s*  Through 
the  series  of  general  and  permanent  laws  enacted  in  the  field 
of  Indian  affairs  during  this  decade  there  runs  the  motive  of 
righting  past  wrongs  inflicted  upon  a nearly  helpless  minority. 
The  sense  of  these  wrongs  owed  much  to  the  labors  that  went 
into  the  Meriam  report,853  much  to  the  investigations  conducted 
by  the  Senate,250  and  much  to  the  volunteer  labors  of  individuals 
and  organizations  willing  to  assume  the  thankless  task  of  criti- 
cizing the  workings  of  our  governmental  institutions,257 

The  first  of  these  attempts  to  remedy  past  wrongs  was  the  so- 
called  Leavitt  Act  of  July  I,  1982.*"“  Both  the  Meriam  report 
and  the  special  subcommittee  of  the  Senate  Committee  on  Indian 
Affairs  had  made  it  clear  that  in  the  development  of  irrigation 
projects  on  Indian  reservations,  Indians  had  been  charged  with 
tremendous  costs  for  construction  work  which  they  had  never 
requested  and  which  brought  them  little  or  no  benefit,  The 
Leavitt  Act  authorized  the  Secretary  of  the  Interior 

to  adjust  or  eliminate  reimbursable  charges  of  the  Govern- 
meat  of  the  United  States  existing  as  debts  against  indi- 
vidual Indians  or  tribes  of  Indians  in  such  a way  as  shall 
be  equitable  and  just  in  consideration  of  all  the  circum- 
stances under  which  such  charges  were  made:  m * *. 

Such  action  was  to  be  subject  to  congressional  rescission  by 
concurrent  resolution. 

A fur tlier  provision  of  this  act  deferred  the  collection  of  con- 
struction charges  against  Indian-owned  lands  until  the  Indian 
title  thereto  should  have  been  extinguished.  The  place  of  the 
Leavitt  Act  in  current  Indian  irrigation  work  is  elsewhere  dis- 
cussed,'30 Legislation  along  similar  lines  was  later  extended  to 
white  users  of  water  on  Indian  irrigation  projects,260 

The  first  legislative  result  of  the  depression  in  the  field  of 
Indian  affairs  was  an  act  designed  to  meet  the  problem  of  de- 
faults on  timber  contracts.  The  Act  of  March  4,  1933,  permitted 
the  Secretary  of  the  Interior,  with  the  consent  of  the  Indians 
involved,  expressed  through  a regularly  called  general  council, 
and  of  the  purchasers,  to  modify  the  terms  of  uncompleted  com 
tracts  of  sale  of  Indian  tribal  timber,261  Similar  provision  was 
made  with  respect  to  allotted  timber,263  In  all  such  modified 
contracts  Indian  labor  was  to  be  given  preference.363  The  insist- 


See  Chapter  2,  see.  2F, 

See  Chapter  1,  sec.  1.  See  also  H.  Rept.  No.  951,  723  Cong,,  1st 

SOBS, 

367  See  particularly  American  Indian  Life,  Bulletins  10  (1927)  to  24 
(1934). 

399  47  Stat.  564,  25  TL  S.  C.  3S8a. 

360  See  Chapter  12,  sec.  7, 

280  Act  of  June  22,  1936,  49  Stat,  1803,  25  U,  S,  C,  38B  et  seq. 

301  Act  of  March  4,  1933,  sec.  1,  47  Stat,  1568,  25  tJ.  S.  C,  407a, 

Sec.  2,  47  Stat.  1568,  25  U.  S.  C.  407b. 

365  Sec.  3,  47  Stat.  1568,  1569,  25  U.  S.  C.  407c. 
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ence  upon  Indian  consent  marks  a trend  that  was  to  continue 
through  the  remainder  of  the  decade,234 

General  emergency  legislation,  such  as  the  National  Industrial 
Recovery  Act, 206  with  its  public  works  provisions,  and  the  Emer- 
gency Appropriation  Act  of  June  19,  1934,?S6  under  which  the 
Indian  Division  of  the  Civilian  Conservation  Corps  was  estab- 
lished, made  a very  significant  impression  upon  the  economic 
situation  of  the  Indian  reservations. 

An  important  item  of  general  and  permanent  legislation  was 
the  so-called  Johnaon-O’Malley  Act507  of  April  16,  1934, 2GS  author- 
izing (sec,  1)  the  Secretary  of  the  Interior  to  enter  into  con- 
tracts with  states  or  territories — 

* * * for  the  education,  medical  attention,  agricultural 

assistance,  and  social  welfare,  including  relief  of  distress, 
of  Indians  in  such  State  or  Territory,  through  the  qualified 
agencies  of  such  State  or  Territory. 

Federal  moneys  and  federal  facilities  might  be  turned  over  to 
such  state  or  territorial  agencies.260  This  legislation  constituted 
a response  to  the  criticism  made  by  the  Meriam  report  that  the 
standards  of  social  service  in  the  Indian  Bureau  were  in  large 
.part  inferior  to  those  of  parallel  state  agencies.870 

Next  in  the  list  of  Indian  grievances  to  be  corrected  was  the 
provision  in  the  law  governing  sales  of  Indian  heirship  lands  re- 
quiring the  Indian  to  refund  moneys  paid  by  a defaulting  pur- 
chaser. Fall  of  real-estnte  values  and  widespread  defaults  on 
uncompleted  contracts  made  this  provision  particularly  onerous 
to  the  Indians.  By  the  Act  of  April  30,  1934, 271  the  usual  rule  of 
law  that  instalments  on  a defaulted  contract  inure  to  the  benefit 
of  the  vendor  was  applied  to  the  Indians.273 

The  next  attempt  to  right  old  wrongs  was  embodied  in  the 
Act  of  May  21,  1934, : m an  act  which  repealed  12  section  of  the 
United  States  Code  that  laid  peculiar  restrictions  upon  civil 
liberties  in  the  Indian  country,274  This  statute  marked  the  first 
step  in  a process  of  freeing  the  Indians  and  the  Indian  Service 
from  the  burden  of  obsolete  laws  enacted  to  fit  long-outgrown 


See  H.  Kept,  No.  1302,  72d  Cong.,  1st  s ess..  May  13,  1932 ; Ben, 
Kept,  No.  1281,  72(1  Cong.,  2d  sem.,  February  21,  1933,  on  H.  ft.  6GS4, 
^ Act  of  June  16,  1933,  48  Stat  195, 

MAct  of  June  19,  1934,  48  Stat,  1021,  1056.  For  a continuous  ac- 
count of  ,411686  activities  see  the  publication  of  the  Office  of  Indian 
Affairs,  “Indians  at  Work.” 

307  When  originally  Introduced  it  was  known  as  the  Swing- Johnson 

bill. 

*“  48  Stat.  596.  See  25  U.  S.  C.  452. 

a®  See  Sen.  Rept,  No.  511,  73d  Cong,.  2d  sess,,  March  20,  1934,  on 
S.  2571. 

370  See  Chapter  2,  see,  2F,  and  Chapter  12,  secs.  2 and  8. 

271  48  Stat.  647.  See  25  TL  S.  0.  372  (Supp.). 

372  Bee  H,  Kept  No.  825,  73d  Cong.,  2d  gess.}  February  21,  1934,  on 
H.  R-  5075. 

273  48  Stat.  787. 

374  For  a discussion  of  the  sections  repealed  gee  Chapter  8,  sec,  I0A(2), 
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conditions."*  The  statutes  repealed  constitute  only  u small  part 
of  t he  mass  of  such  obsolete  lo  ws. 

The  most  comprehensive  measure  of  the  decade,  probably 
equaled  in  scope  and  significance  only  by  the  legislation  of 
June  30.  I834,278  and  the  General  Allotment  Act  of  February  8, 
1881  r'11  is  the  Act  of  June  18,  1984.*”  Although  tlie  various  provi- 
sions of  this  act  are  discussed  in  other  chapters,  an  outline 
sketch  of  the  entire  net  may  show  the  context  and  perspective 
in  which  each  of  these  provisions  has  to  be  viewed. 

The  general  purposes  of  the  legislation  are  set  forth  at  length 
in  Hearings  before  the  House  Indian  Affairs  Committee sTO  and  in 
briefer  form  in  Hearings  before  the  Senate  Indian  Affairs  Com- 
mittee.280 In  a series  of  conferences  held  throughout  tlie  Indian 
country  the  purposes  of  the  proposed  legislation  ns  envisioned  by 
officials  of  the  Interior  Department  and  the  views  voiced  by 
Indians  which  were  embodied  in  the  net  as  finally  passed  are 
set  forth  in  some  detail.281 

More  briefly  the  objectives  of  the  legislation  are  summed  up  in 
the  report  presented  by  Senator  Wheeler,  one  of  the  co-sponsors 
of  the  measure,  on  behalf  of  the  Committee  on  Indian  Affairs,  of 
which  he  was  chairman.  The  report  recommending  enactment 
of  the  measure  282  declared : 

The  purposes  of  the  bill,  briefly  stated,  are  ns  follows : 

(1)  To  stop  the  alienation,  through  action  by  the  Gov- 
ernment or  the  Indian,  of  such  lands,  belonging  to  ward 
Indians,  ns  are  needed  for  the  present  and  future  support 
of  these  Indians, 

(2)  To  provide  for  the  acquisition,  through  purchase,  of 
land  for  Indians,  now  landless,  who  are  anxious  and  fitted 
to  make  u living  on  such  land, 

(8)  To  stabilize  the  tribal  organization  of  Indian  tribes 
by  vesting  such  tribal  organizations  with  real,  though 
limited,  authority,  and  by  prescribing  conditions  which 
must  be  met  by  such  tribal  organizations, 

(4)  To  permit  Indian  tribes  to  equip  themselves  with 
the  devices  of  modern  business  organization,  through  form- 
ing themselves  into  business  corporations. 

(5)  To  establish  a system  of  financial  credit  for  Indians. 

(d)  To  supply  Indians  with  means  for  collegiate  and 

technical  training  in  the  best  schools, 

(7)  To  open  the  way  for  qualified  Indians  to  hold  posi- 
tions in  the  Federal  Indian  Service. 

Section  1 383  prohibits  further  allotment  of  Indian  lands.  This 
provision  embodied  a considered  judgment  that  the  allotment 
system  was  incapable  of  contributing  to  the  economic  advance- 
ment of  the  Indians.  As  was  stated  in  the  House  report,284 

The  bill  now  under  consideration  definitely  puts  an 
end  to  the  allotment  system  through  the  operation  of  which 
the  Indians  have  parted  with  90,000,CM)0  acres  of  their 
land  in  the  last  50  years.  (P,  6.) 


^ See  Sen,  Kept,  No,  634,  73d  Cong.,  2d  sess,,  March  28,  1934,  on 
S.  2671,  wherein  it  in  stated  iim  * * it  appears  that  the  only  use  now 

made  of  these  obsolete  sections  is  as  an  excuse  for  arbitrary  abuses  by 
bureaucratic  officials,” 

57a  See  see,  6,  supra. 

577  See  sec,  11,  supra, 

48  Stat.  984,  25  XL  S,  C,  401,  et  seq , 

27(1  Readjustment  of  Indian  Affairs,  Hearings,  II,  Comm,  on  Ind.  Aff., 
on  H,  R.  7002,  73d  Cong.,  2d  Bess,  (1934). 

***  Hearings,  Sen,  Comm,  on  Ind,  Aff,,  on  g.  2755  and  S.  3645,  73d 
Cong.,  2d  seas,  (1934), 

281  See,  for  example.  Minutes  of  the  Plains  Congress,  March  2-5,  1934 
(Rapid  City  Indian  School)  ; Minutes  of  All-Pueblo  Council,  Santo  Do- 
mingo Pueblo,  March  15,  1934  ; Report  of  Southern  Arizona  Indian  Con- 
ference, Phecmix,  Arizona,  March  15-16,  1934  (Phoenix  Indian  School)  ; 
Proceedings  of  the  Conference  for  the  Indians  of  the  Five  Civilized  Tribes 
of  Oklahoma,  Muskogee,  Oklahoma,  March  22,  1934. 

533  Sen,  Kept.  No,  1080,  73d  Cong,,  2d  sess.  (May  10  (calendar  day.  May 
22),  1934). 

383  4S  Stat  984,  25  U.  S,  C.  461.  See  Chapter  11,  see,  1. 

25*  H.  Kept.  No.  1804,  73d  Cong.,  2d  sess,,  on  H.  R.  7902  (May  28,  1934), 


Suction  2^  extendi;,  until  otherwise  directed  by  Congress,  ex- 
isting periods  of  trust  and  restrictions  on  alienation  placed  on 
Indian  lands. 

Section  3,a8rt  apart  from  the  lengthy  provisos  relating  to  the 
Papa  go  Reservation,2^  authorized  the  Secretary  of  tlie  Interior 
“to  restore  to  tribal  ownership  tlie  remaining  surplus  lands  of 
any  Indian  reservation  heretofore  opened,  or  authorized  to  be 
opened,  to  sale,  or  any  other  form  of  disposal  * * *.”38S 

Commenting  on  this  suction,  the  Senate  Committee  Report 
declares : 

When  allotment  was  carried  out  cm  various  reserva- 
tions, tracts  of  surplus  or  ceded  land  remained  unallotted 
and  were  placed  with  the  Land  Office  of  the  Department 
of  the  Interior  for  sale,  the  proceeds  to  be  paid  to  the 
Indians,  Some  of  these  tracts  remain  unsold  and  by 
section  3 of  tlie  bill  they  are  restored  to  tribal  use,  (F.  2,) 

Section  4 of  the  act280  constitutes  a rather  complicated  amal- 
gam of  differing  Senate  and  House  drafts  on  tlie  subject  of 
alienation  of  Indian  land.  The  scope  and  effect  of  this  section 
are  elsewhere  explored.'’''0  In  general,  it  may  ue  said  that  the 
section  prohibits  inter  vivos  transfers  of  restricted  Indian  land 
except  to  an  Indian  tribe  and  Limits  testamentary  disposition  of 
such  land  to  the  heirs  of  the  devisee,  to  members  of  the  tribe 
having  jurisdiction  over  the  land,  or  the  tribe  itself. 

Section  5 201  authorizes  the  acquisition  of  lands  fur  Indians 3,14 
and  declares  that  such  lands  shall  be  tax  exempt. 

Section  0203  directs  tlie  promulgation  of  various  conservation 
regulations. 

Section  7 204  gives  the  Secretary  authority  to  add  newly  ac- 
quired land  to  existing  reservations  and  extends  federal  juris- 
diction over  such  lands. 

Section  8 Mc  leaves  scattered  Indian  homesteads  on  the  public 
domain  out  of  the  scope  of  this  measure. 

The  first  eight  sections  of  the  law  as  finally  enacted  correspond 
to  the  provisions  of  the  bills  considered  and  reported  by  the 
House  and  Senate  Committees,  In  the  remaining  sections  of 
the  measure  as  finally  enacted,  various  combinations  and  com- 
promises were  made  between  two  different  drafts  which  passed 
the  two  houses  and,  therefore,  the  House  and  Senate  debates 
-and  committee  reports  must  be  read  wit*,  caution. 

Section  9 2m  authorizes  an  appropriation  for  the  expenses  of 
organizing  Indian  chartered  corporations  and  other  organiza- 
tions created  under  the  act. 

Section  10®*  authorises  the  establishment  of  a $10,000,000 
revolving  credit  fund  from  which  loans  may  be  made  to  incorpo- 
rated tribes.  Loans  had  been  made  by  the  Indian  Service  for 
many  years  to  individual  Indians  but  the  experience  with  such 
loans  had  not  been  satisfactory.  The  individual  Indian  receiving 
money  or  goods  from  a federal  official  was  apt  to  place  the  trans- 

-m  48  Stat.  984,  25  U.  S.  C,  462. 

48  Stat.  984,  25  U.  S,  C.  463. 

aw  Later  amended  by  Act  of  August  28,  1937,  50  Stat,  862, 

SM  Seo  Chapter  15,  Secs,  1,  7,  21, 

48  Stat,  984,  985,  25  TL  B,  C.  464. 

2iw  See  Chapter  11,  sec,  4 ; Chapter  15,  sec.  18. 

2*1  48  Stat.  984,  985,  25  U.  S.  C.  465, 

2*2  “T hp  title  to  land  thus  acquired  will  remain  in  the  United  States, 
The  Secretary  may  permit  the  use  and  occupancy  of  this  newly  acquired 
land  by  landless  Indians  ; he  may  loan  them  money  for  improvements 
and  cultivation,  but  the  continued  occupancy  of  this  land  will  depend 
on  Its  beneficial  use  by  the  Indian  occupant  and  his  heirs,”  (H.  Kept, 
No.  1804,  73d  Cong..  2d  sees.  (May  28,  1984),  p.  7.) 

^48  Stat.  984,  986,  25  U.  3.  C,  4G6. 

»« Ibid,,  25  U.  S.  C.  467, 

as  48  Stat.  984,  980,  25  U.  S.  C,  408, 

»°  48  Stat.  984.  986,  25  II.  S.  C.  469, 

287  48  Stat.  984,  986,  25  U.  S.  C.  470. 
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action  in  the  context  of  goods  received  under  treaty  or  agree- 
ment or  liy  way  of  charity,  and  the  urge  to  repayment  was  slight. 
The  mnv  legislation  precluded  loans  from  the  Federal  Govern- 
ment to  individual  Indians.  Henceforth  the  individual  Indian 
was  to  he  responsible  in  the  matter  of  repayment  to  his  own 
tribe.*™ 

Section  11 B""  authorized  "loans  to  Indians  for  the  payment  of 
tuition  and  other  expenses  in  recognized  vocational  and  trade 
schools,”  and  “loans  to  Indian  students  in  high  schools  and  col- 
leges.” 

Section  12 3“  reenacted  a promise  of  Indian  employment  which 
had  been  made  in  several  earlier  statutes  during  the  preceding 
century.”'1  Specifically,  It  directed  the  Secretary  of  the  Interior 
to  establish  standards  for  appointment  “without  regard  to  civil- 
service  laws,  to  the  various  positions  maintained,  now  or  hereafter, 
l>y  the  Indian  Office,  in  the  administration  of  functions  or 
services  affecting  any  Indian  tribe,”  and  provided  that  Indians 
meeting  such  non-civil -service  standards  “shall  hereafter  have 
the  preference  to  appointment  to  vacancies  in  any  such  positions,” 
The  administration  of  this  provision  is  elsewhere  discussed.*'* 

Seel  ions  13*  “ 14, 304  and  15  m of  the  act  dealt  with  the  exemp- 
tion of  variotiw  tribes  from  all  or  some  of  the  provisions  of  the 
net,  provided  for  the  continuance  of  “Sioux  benefits,”  306  and  put 
forward  a promise 

that  no  expenditures  for  the  benefit  of  Indians  made  out  of 
appropriations  authorized  by  this  Act  shall  be  considered 
as  offsets  in  any  suit  brought  to  recover  upon  any  claim 
of  such  Indians  against  the  United  States. 

Sections  10 3in  and  IT  308  deal  with  the  problem  of  tribal  organi- 
zation and  tribal  incorporation.  Since  these  sections  were  the 
work  of  a conference  committee  which  took  phrases  from  the 
hill  that  had  passed  the  House  and  other  phrases  from  the  bill 
that  had  passed  the  Semite,  the  House  and  Senate  committee 
reports  and  legislative  history  prior  to  the  conference  report  must 
be  used  with  extreme  circumspection)  in  aiding  the  interpretation 
of  these  two  sections.  The  scope  of  these  two  sections  and  the 
interpretations  placed  tliereon  are  elsewhere  discussed.80® 

Section  IS310  provided  that  the  act  as  a whole  should  not  apply 
to  any  reservation  wherein  n majority  of  the  Indians  voted 
against  its  application.311 


-■"»  See  Chapter  14, 

Stab  984,  98G,  25  U-  S.  C.  471. 

48  Stat,  984,  9S6,  25  U.  S.  C.  472, 

m See  Chapter  8.  sec,  4B. 

^ See  Clmpter  8.  sec.  4B(3)(b), 

»«  48  Stat.  984,  986,  25  U,  S.  C.  473. 

3*«  48  Stat,  984,  987,  25  U-  S,  C.  474, 

sub  43  stat,  984,  9S7,  25  U.  S.  C.  475.  This  provision,  insofar  as  it 
promised  that  appropriations  authorized  by  the  act  should  not  he  con- 
sidered offsets  in  Indian  claim  suits  against  the  United  States,  was  later 
repudiated  in  large  part,  by  a rider  to  tile  Appropriation  Act.  of  August  12, 
1935,  49  Stat.  571,  596,  25  U.  S.  C.  475n, 

See  Act  of  March  2,  iaR9f  sec,  17,  25  Stat,  888,  894  ; Act  of  June  10, 
1896,  29  Stat,  321,  334. 

31,7  48  Stat,  984,  987,  25  U.  S.  C.  476. 

3oh  48  Stilt.  984,  9SS,  25  U-  S,  CL  477. 

500  See  Chapter  7,  sec.  3 ; Chapter  14,  see.  4, 

48  Stat,  984,  988.  25  U.  S.  C.  478. 

hu  For  a holding  that  the  right  to  reject  the  entire  act  included  the 
right  to  reject  the  special  provisions  dealing  with  the  Papago  Reserva- 
tion. see  38  Op.  A.  G.  121  (1934).  Under  the  original  act,  elections 

had  to  be  called  on  the  act  within  i year  after  its  approval.  By  the 

Act  of  June  15,  1935,  49  Stat.  878,  this  period  was  extended  another 
year.  Under  the  original  act  a majority  of  all  the  Indians  entitled  to 
vote  was  required  to  render  the  act  inapplicable  to  a particular  reserva- 
tion. Un reported  Op.  A,  G„  April  19,  19:10.  The  amendment  above 
referred  to  modified  this  rule  so  as  to  require  only  a majority  of  those 
voting  in  an  election  in  which  not  less  than  30  percent  of  those  entitled 
to  vote  actually  vote. 


Section  19S1?  of  the  net  includes  definitions  of  "Indians," 
“tribes,”  anti  “adult  Indians,”  Of  these  definitions  the  definition 
of  the  term  “Indian”  is  of  particular  importance : 

The  term  "Indian”  as  used  in  this  Act  shall  include  all 
persons  of  Indian  descent  who  are  members  of  any  rec- 
ognized Indian  tribe  now  under  Federal  jurisdiction,  and 
all  persons  who  are  descendants  of  such  members  who 
were,  on  June  1,  1934,  residing  within  the  present  bound- 
aries of  any  Indian  reservation,  and  shall  further  include 
all  other  persons  of  one-half  or  more  Indian  blood. 

Although  many  provisions  of  the  act  as  originally  enacted  did 
not  apply  to  the  Territory  of  Alaska  or  the  State  of  Oklahoma, 
which  together  accounted  for  approximately  one-half  of  the  In- 
dian population  of  the  United  States,  experience  in  the  admin- 
istration of  the  act  and  intensive  discussion  of  its  provisions  in 
the  exempted  areas  led  to  the  adoption  of  legislation  extending 
the  main  provisions  of  the  act,  with  minor  modifications,  to 
Alaska 313  and  to  Oklahoma.311 

An  analysis  of  the  workings  of  the  Act  of  June  IS,  1934,  was 
published  in  1938  by  a committee  of  students  of  Indian  affairs,*18 
The  conclusions  reached  by  this  committee  after  an  analysis  of 
concrete  experiences  on  typical  reservations  are  worth  quoting : 

* * * these  concrete  experiences  point  dramatically  to 

the  new  world  of  opportunity  that  has  been  opened  to  all 
Indian  tribes  by  the  development  of  three  cardinal  prin- 
ciples of  present-day  Indian  administration : Indian  self- 
government,  the  conservation  of  Indian  lands  and  re- 
sources, and  socially  directed  credit.  On  almost  every 
reservation  today,  even  on  reservations  that  voted  to  reject 
the  Indian  Reorganization  Act,  one  finds  a deep  and  grow- 
ing concern  for  these  basic  principles,  a conscious  striving 
to  secure  their  application  to  local  problems,  the  beginnings 
of  constructive  achievement,  and  hope  for  the  future  where 
there  was  once  only  hopeless  regret  for  the  past, 

***** 

Indian  Self-Government 

The  first  major  move  of  the  present  administration  in 
the  direction  of  Indian  self-government  was  a provision  in 
the  Pueblo  Relief  Act  of  May  31,  1933,  prohibiting  the  Sec- 
retary of  the  Interior  from  spending  moneys  appropriated 
under  that  act  for  the  various  Pueblos  “without  first  ob- 
taining the  approval  of  the  governing  authorities  of  the 
Pueblo  affected.” 

The  same  principle  was  established  on  a broader  scale 
by  the  Indian  Reorganization  Act  of  June  IS,  1934,  which 
gave  to  all  Indian  tribes  organizing  under  its  terms  the 
final  power  of  approval  or  veto  over  the  disposition  of 
all  tribal  assets. 


312  48  gtat,  984,  988,  25  U.  S.  C,  479.  For  definition  of  Indiana  Bee 
Chapter  1,  sec.  2, 

sis  Act  of  May  1,  1030,  49  Stat.  1250,  48  U-  B,  C,  362.  358a,  discussed 
La  Chapter  21. 

sm  Act  of  June  20,  1936,  49  Stat.  1967,  25  U.  S,  C,  501-509,  discussed 
In  Chapter  23. 

aif-  The  New  Pay  for  the  Indians  ; A survey  of  the  Working  of  the  In- 
dian Reorganization  Act  of  1934  (1938),  edited  by  Jay  B.  Nash,  Oliver 
LaFarge,  and  W.  Carson  Ryan  ; sponsored  by  Pablo  Abeita,  Louis  Bartlett, 
Ruth  Benedict,  Bruce  Bliven,  Leonard  Bloomfield,  Franz  Boas,  Ray  A. 
Brown,  Fay  Cooper^Cole,  John  M.  Cooper,  George  P,  Clemente,  Harold  §, 
Coicon,  Byron  Cummings,  William  A.  Durant,  Ben  Dwight,  Herbert  It. 
Edwards,  Haven  Emerson,  Edwin  R.  Embree,  Howard  S.  Gang,  Robert 
Gessner,  Rev.  Philip  Gordon,  John  J,  Hannon,  John  P.  Harrington,  M. 
Raymond  Harrington,  Melville  J.  Herskovits,  Frederick  W.  Hlnriehs,  Jr., 
F.  W.  Hodges,  Edgar  Howard,  Ales  Hrdlicka,  Albert  Ernest  Jenfcs,  A.  V. 
Kidder,  Charles  iKe,  Oliver  LaFarge,  Robert  Langdale,  Ralph  T,  Linton, 
Charles  T,  Lorain,  John  Joseph  Mathews,  William  Gibbs  McAdoo,  Mur- 
guret  MeKittrlek,  H,  Scudder  Mekeel,  Jay  B.  Nash,  William  F.  Oghurn, 
Father  Bona  Ventura  Ghlasser,  Robert  Kedfield,  W,  Carson  Ryan,  Lester 
F,  Scott,  Elizabeth  Sheply  Sergeant,  Ernest  Thompson  Seton,  Guy  Emery 
Shipler,  Frank  G.  Speck,  Vilhjalmur  Stefansson,  Fred  M.  Stein,  Huston 
Thompson,  George  C.  Vaiilant,  Wilson  D.  Wallis,  James  P.  Warbasse,  and 
B.  D.  Weeks. 
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The*  Indian  Reorganization  Act  further  authorized  the 
various  Indian  tribes  to  take  over  positive  control  of 
their  own  resources  and  to  carry  on  tribal  enterprises  as 
membership  corporations  under  a gradually  vanishing 
federal  supervision. 

The  law  as  finally  enacted,  left  to  the  future  many  grants 
of  power  included  in  the  original  hill,  for  which  it  was 
felt  that  the  Indians  were  not  yet  ready.  Thus  the 
power  to  remove  undesirable  employees  from  a reservation, 
the  power  to  appropriate  tribal  funds  held  in  the  United 
States  Treasury,  and  the  power  to  take  over  services  now 
rendered  by  the  Interior  Department  to  individual  In- 
dians— -such  services,  for  instance,  as  are  connected  with 
education,  health,  the  probate  and  sale  of  allotments,  and 
the  handling  of  Individual  Indian  moneys — all  were  de- 
let  t?d  from  the  original  bill. 

What  was  perhaps  more  important  than  the  specific 
powers  which  the  act,  as  finally  passed,  conferred  upon 
organized  Indian  tribes  was  the  solemn  pledge  contained 
in  the  act  that  never  again  would  the  Federal  Government 
tear  down  the  municipal  and  economic  organizations  that 
should  establish  themselves  under  the  protection  of  the 
act,  and  that  powers  vested  In  the  tribes  under  past  lawTs 
and  treaties  would  not  be  diminished  without  tribal  con- 
sen  t. 

The  principle  of  Indian  self-government  was  carried  to 
a new  phase  when  the  Indians  themselves  were  asked  to 
vote  on  whether  or  not  the  law  establishing  self-governing 
powers  should  apply  on  the  different  reservations.  The 
great  majority  of  the  Indians  voting  on  the  question  voted 
in  favor  of  the  Indian  Reorganization  Act.  In  accordance 
with  the  expressed  desires  of  tribes  originally  excluded 
from  the  act,  its  essential  principles  were  extended  to 
Alaska  by  the  act  of  May  1,  1036,  and  to  Oklahoma  by 
the  act  of  June  26,  1936,  Indians  numbering  252,211 
are  now  under  the  act.  They  are  grouped  into  tribes  or 
bands  numbering  206.  They  represent  68.8  pei'cent  of  the 
total  of  Indians  in  the  United  States  and  Alaska, 

As  of  September  i,  1938,  85  tribes,  with  a population 
of  99,833.  had  already  adopted  constitutions  and  by-laws 
under  the  Indian  Reorganization  Act,  Fifty-nine  of  these 
have  already  received  charters  of  incorporation.  No  tribe 
or  group  which  adopted  the  act,  or  which  was  brought 
within  the  terms  of  the  act  without  formal  vote,  as  In 
Oklahoma  and  Alaska,  has  asked  by  vote  or  by  majority 
petition  to  foe  relieved  of  the  terms  of  the  act.  On  the 
other  lmntl,  a number  of  groups  in  tribes  which  once  re- 
jected the  act  have  petitioned  for  a second  chance  to 
vote  on  the  ground  that  their  original  adverse  vote  was 
influenced  by  misinformation.  What  the  adoption  of  In- 
dian constitutions  has  meant  in  the  spiritual  regeneration 
of  the  Indians  concerned  is  illustrated  more  forcefully  by 
the  concrete  experiences  related  in  the  first  part  of  this 
report  than  by  any  statistical  figures. 

One  significant  change  in  the  direction  of  Indian  self- 
government  can  best  be  put  in  negative  terms.  During 
the  century  from  1833  to  1933  hundreds  of  laws  affecting 
Indian  tribes  were  enacted  and  a great  part  of  these  laws, 
perhaps  a majority  of  them,  in  some  way  deprived  the 
Indian  tribes  of  rights  or  possessions  they  had  once  en- 
joyed. Since  1933  no  law  has  been  enacted  which  took 
from  any  Indian  tribe,  against  its  will,  any  of  its  liber- 
ties or  any  of  its  possessions. 

Conservation  of  Natural  Resources 

During  the  years  from  the  passage  of  the  General 
Allotment  Act  of  1887  until  the  beginning  of  the  present 
administration,  Indian  land  holdings  were  reduced  from 
approximately  137,000,000  acres  to  less  than  60,000,000 
acres.  Of  the  area  that  remained  in  Indian  ownership  a 
large  part  was  desert  or  mountainside.  The  grazing  land 
and  farming  land  Still  owned  by  the  Indians  had  seriously 
deteriorated  as  a result  of  overgrazing,  the  plowing  of 
sod  that  should  never  have  been  broken,  reckless  timber- 
cutting  and  the  emigration  of  the  topsoil  by  various  water 
and  aerial  routes  to  points  east  and  west. 

These  figures  represented  stark  tragedy  for  a people 
whose  economy  was  rooted  in  the  soil,  whose  reverence  for 
the  soil  was  so  deep  that  they  never  fully  grasped  the 
white  man’s  concept  of  buying  and  selling  land.  Little 
groups  of  Indians  for  whom  the  process  of  land-loss  had 


gone  to  its  final  end,  the  advance  guard  of  an  army  moving 
towards  landlessness,  could  be  found  in  rural  shuns  and 
town  garbage-dumps,  living  in  the  depths  of  squalor  and 
hopelessness. 

Against  this  background  the  government’s  present  con- 
servation policies  stand  out  in  sharp  relief.  The  loss  of 
Indian  lands  through  sales  to  whites  was  stopped,  except 
for  a few  emergency  cases,  by  an  order  of  Commissioner 
Collier,  approved  by  Secretary  Ickes  August  14,  1933,  and 
by  the  general  prohibition  against  further  allotments  and 
against  sales  of  restricted  laud  which  is  contained  in  the 
Indian  Reorganization  Act.  Guarantees  against  aliena- 
tion of  tribal  lands  have  been  written  into  every  tribal 
constitution  and  charter. 

Between  March  1933  and  December  1937  the  total  of 
Indian  land  holdings  increased  by  approximately  2,780,= 
000  acres.  The  Indian  Reorganization  Act  authorized  an 
appropriation  of  $2,000,000  a year  for  land  purchase.  In 
the  four  years  following  the  passage  of  the  act  a total  of 
$2,950,000  was  actually  appropriated  and  contracts  involv- 
ing an  additional  $500,000  were  authorized.  This  money 
was  used  to  acquire  246,110  acres  (as  of  December  1,  1937) 
for  Indian  use.  During  the  same  period  an  additional 
349,207  acres  was  added  to  Indian  reservations,  under  the 
authority  which  the  Indian  Reorganization  Act  confers 
upon  the  Secretary  of  the  Interior  to  restore  lands  which 
have  been  taken  away  from  the  Indian  tribes  as  “surplus” 
lands,  wherever  such  lands  are  still  held  by  the  Federal 
Government.  Restitution  of  a total  area  of  approximately 
5,000,000  acres  is  under  consideration.  Social  iegisla= 
tion  enacted  under  the  present  administration  accounts  for 
the  addition  of  another  1,203,808  acres  to  the  Indian  do- 
main, An  additional  area  of  approximately  a million 
acres  has  been  included  in  submarginal  land  purchases  for 
Indians  made  by  the  Resettlement  Administration  in  con= 
su Ration  with  the  Interior  Department. 

Meanwhile,  vigorous  measures  were  being  taken  to 
stop  overgrazing.  The  soil  of  the  Indian  country  was 
being  rebuilt  through  an  extensive  program  of  water 
development  and  flood  control,  a program  which  was 
carried  out  by  the  Indians  themselves  on  the  basis  of 
financial  aid  from  the  Ptibiic  Works  Administration,  the 
Soil  Conservation  Service,  the  Civil  Works  Administra- 
tion, and  the  Indian  Division  of  the  Civilian  Conserva- 
tion Corps.  All  timber-cutting  on  Indian  lands  (except 
in  a small  problem  area  in  Washington  State)  was  being 
put  upon  a perpetual  yield  basis.  Oil  development  on 
a score  of  reservations  where  oil  has  been  found  was 
being  strictly  controlled  in  the  interests  of  a national 
conservation  policy.  In  short,  the  Indian  estate  that 
a few  years  ago  was  being  dissipated  and  destroyed  is 
today  being  conserved,  amplified,  and  improved  for  the 
benefit  of  the  Indian  people  today  and  for  the  unborn 
Indian  generations. 

Economic  Planning 

Economic  planning  is  no  new  thing  on  Indian  reset va-  / 
lions.  The  Blackfeet  adopted  a five=year  development 
plan  in  1921,  and  it  was  later  copied  on  many  other  reser- 
vations. What  is  new  in  the  economic  planning  under 
the  present  administration  is  that  whereas  formerly  the 
Indian  Service  planned  for  Indians  and  dealt  with  In= 
diang  as  individuals,  the  Indian  Service  now  yields  to  the 
tribes  that  have  incorporated  under  the  Indian  Reorgan- 
ization Act  a large  share  of  responsibility  for  developing 
and  administering  a reservation  economic  plan.  On  sev- 
eral reservations  new  tribal  enterprises,  suited  to  the  re- 
sources of  the  reservation  and  the  Interests  of  the  Indians, 
form  an  integral  part  of  the  reservation  plan.  On  sev- 
eral reservations  cooperative  cattle  associations,  coop- 
erative stores,  and  other  forms  of  cooperative  enterprise 
have  been  developed.  On  most  reservations  economic 
planning  is  still  entirely  in  terms  of  individual  programs, 
but  even  here  the  control  of  credit,  upon  which  economic 
planning  depends,  has  become  a collective  responsibility 
of  the  tribe. 

Under  the  Reorganization  Act  $4,000,000  has  already 
been  appropriated  for  loans  to  incorporated  Indian  tribes. 
These  credit  funds  are  being  expended  almost  entirely 
for  capital  investment,  in  the  form  of  agricultural  ma= 
chlnery,  farm  buildings,  and  other  improvements,  live- 
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stock,  saw  mills,  and  fishing  equipment  This  credit  pro* 
gram,  if  it  is  supplemented  by  ti  sound  land  program, 
and  if  it  does  not  become  too  deeply  entangled  in  depart- 
mental red  tape  and  remote  control,  is  likely  to  establish 
for  the  first  time  a stable  basis  of  economic  independence 
for  tribes  some  of  which  have  lived  in  the  depths  of 
poverty,  or  are  kept  alive  on  the  edge  of  starvation  by 
income  from  annuities,  land  sales,  and  leases  of  land. 

* * * * * 

What  Remains  To  Be  Done 

One  who  seeks  to  achieve  a just  appraisal  of  the  record 
in  the  field  of  Indian  affairs  must  conclude  that  substan- 
tial progress  has  been  made  in  the  removal  of  injustices 
and  anachronisms  that  have  characterized  our  national 
Indian  policy.  The  progress  achieved  is  particularly  cred- 
itable when  one  realizes  the  obstacles  that  were  met:  the 
opposition  of  vested  interests,  the  well-earned  suspicion  or 
hostility  among  the  Indians  themselves  in  the  face  of  new 
promises  of  better  life,  the  entrenched  habits  of  a civil 
service  trained  in  disrespect  for  Indians  and  Indian  ways, 
and  the  tremendous  inertia  which  governmental  institu- 
tions, financial,  legal,  and  procedural,  always  offer  against 
fundamental  reforms. 

Taking  account  of  these  obstacles  and  appreciating  at 
their  full  value  the  gains  achieved,  we  must  nevertheless 
recognize  that  the  administration  of  Indian  affairs  is  not 
5-et  something  of  which  white  Americans  can  be  proud. 
The  achievements  of  the  present  policy  represent  only  the 
beginning  of  a liberal  Indian  program,  * * * 

* ~ * * * * 

Progress  In  tlio  direction  of  Indian  self-government  has 
been  striking.  Unfortunately  this  progress  remains  for 
the  most  iiart  in  its  promissory  stages.  The  vital  question 
is : “Will  tlie  promises  of  self-government  embodied  in  the 
Indian  Reorganization  Act  and  in  the  tribal  constitutions 
and  charters  actually  be  fulfilled  or  will  these  promises 
be  treated  like  so  many  earlier  promises  of  the  United 
Slates  embodied  in  solemn  treaties  with  the  Indian  tribes?” 

Already  Congress  1ms  cut  down  the  appropriations  which 
the  Indian  Reorganization  Act  authorized  for  land  pur- 
chase, fur  credit,  for  loan  funds,  and  for  the  expenses  of 
tribal  organization*  Already  Congress  has  shown  a dis* 
position  to  ignore  the  veto  power  which  it  conferred  upon 
organized  tribes  in  the  expenditure  of  tribal  funds. 

Finally,  it  is  important  that  the  measures  of  self- 
government  already  achieved  be  regarded  as  a beginning 
and  an  earnest  of  good  faith  rather  than  as  a final  goal. 
The  organized  Indian  tribes,  in  carrying  through  the  pro- 
gram they  have  begun,  will  meet  situations  in  which  addi- 
tional powers,  legal  and  financial,  are  essential  to  success. 
They  need  sympathy  and  understanding  in  their  struggle 
to  achieve  these  further  powers  of  self-government. 

The  problem  of  land  is  still  the  greatest  unsolved  prob- 
lem of  Indian  administration.  The  condition  of  allotted 
lands  in  heirship  status  grows  more  complicated  each 
year,  Commissioner  Collier  supplied  the  House  Appro- 
priations Committee  a year  ago  with  examples  showing 
probate  and  administrative  expenditures  upon  heirship 
lands  totaling  costs  seventy  times  the  value  of  the  land; 
and  under  existing  law  these  costs  are  destined  to  increase 
indefinitely.  Responsibility  lies  with  Congress  and  the 
administration  to  work  out  a practical  solution  to  this 
problem,  either  in  terms  of  corporate  ownership  of  lands, 
or  through  some  modification  of  the  existing  inheritance 
system.  (Pp,  26-34.) 

Following  the  passage  of  the  Wheeler-Howard  or  Indian  Reor- 
ganization Act*  Congress  made  another  effort  to  remedy  old 
wrongs  in  the  Act  of  August  27,  193o,aifl  dealing  with  the  problem 
of  Indian  arts  and  crafts.  For  decades  the  Indian  Bureau 
had  discouraged  the  practices  and  conditions  out  of  which  Indian 
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arts  and  crafts  had  emerged.  The  substitution  of  store  products 
for  native  products,  outside  of  the  field  of  agricultural  produc- 
tion, had  been  a continuing  strand  of  Indian  Service  policy  for 
more  than  a century.  By  the  act  establishing  the  Indian  Arts 
and  Crafts  Board,  Congress  gave  encouragement  and  protection 
to  a movement  already  started  by  traders,  artists,  and  Indians 
for  the  revival  of  native  forms  of  artistic  and  craft  production. 
The  board  established  by  this  measure  was  authorized  to  engage 
in  research  and  experimentation,  to  establish  market  contacts, 
to  aid  in  securing  financial  assistance  for  the  production  and  sale 
of  Indian  products,  and  to  create  government  trademarks  for 
Indian  products.  A full  measure  of  control  over  the  use  of  such 
trade-marks  was  conferred  upon  the  Indian  Arts  and  Crafts 
Board,  and  criminal  penalties  were  provided  for  those  imitating 
or  counterfeiting  such  marks,  or  advertising  products  as  Indian 
products  without  justification.3” 

Another  effort  by  Congress  to  remedy  an  established  wrong  is 
found  in  the  Act  of  June  20,  1936.®1*  This  act  exempted  from 
taxation  restricted  Indian  lands  which  had  been  purchased  out 
of  trust  or  restricted  Indian  funds  on  the  understanding  that 
such  lands  would  be  nontaxable — an  understanding  which 
came  to  grief  when  earlier  court  decisions  on  the  subject  were 
reversed,"0 

The  Act  of  May  ll,  1938, 331  superseded  earlier  legislation  which 
had  given  the  Secretary  of  the  Interior  wide  powers  to  dispose 
of  minerals  on  Indian  reservations  to  prospectors  and  lessees  and 
established  a comprehensive  system  of  mineral  leasing  on  Indian 
tribal  lands,  giving  primary  power  to  lease  to  the  Indian  council 
or  government,  subject  to  departmental  approval  except  where 
provision  has  been  made,  by  the  terms  of  tribal  charters,  for 
dispensing  with  requirements  of  departmental  approval.322 

Finally,  the  legislation  already  commented  upon  looking  to 
the  break-up  and  distribution  of  tribal  funds  in  the  United  States 
Treasury  was  repealed  by  section  2 of  the  Act  of  June  24,  1938. 
Section  I of  this  act  recodified  the  laws  under  which  tribal  funds 
may  be  deposited  by  administrative  officials.323 

The  foregoing  summary  of  legislation  enacted  during  the  dec- 
ade from  1930  to  1939  covers,  of  course,  only  the  more  important 
measures  of  general  and  permanent  application.  It  is  fair  to 
say,  however,  that  the  principles  embodied  in  these  measures 
were  at  the  same  time  applied  in  a much  larger  mass  of  legis- 
lation dealing  with  particular  tribes  and  areas, 

a*?  See  Sen.  Rept„  No.  900,  74th  Cong.,  1st  sess.,  May  13,  1935,  and 
Kept.  Comm,  on  Indian  Arts  and  Crafts  to  Hon.  Harold  L„  Ickes  on 
g.  2203,  incorporated  therein. 

3l849  Stat.  1542,  amended  by  Act  of  May  19,  1937,  GO  Stat.  188,  25 
U.  S.  C,  412n, 

31*»See  H,  Kept.,  No.  2398,  74th  Cong.,  2d  eess.,  April  13,  1930,  on  H,  R, 
7764.  See  also  Son.  Kept.,  No.  332,  70th  Cong.,  1st  msb.,  April  12,  1937, 
on  S.  150,  amending  the  Act  of  June  20,  1936,  wherein  it  is  said  : 

The  said  act  * * * was  designed  to  bring  relief  and  reim- 
bursement to  Indians  wlio  b.v  failure  to  pay  taxes  have  lost  or  now 
are  in  danger  of  losing  lands  purchased  for  them  under  super- 
vision, advice,  and  guidance  of  the  Federal  Government,  which 
losses  were  not  the  fault  of  the  Indians,  but  were  purchased  with 
the  understanding  and  belief  on  their  part  and  Induced  by  rep- 
reBentations  of  the  Government  that  the  lands  be  nontaxable 
after  purchase. 

820  See  Chapter  13,  see.  3D. 

821  52  Stat,  347,  25  U.  8.  C,  396  et  seq.  See  Chapter  15,  see.  19. 

2251  See  Sen.  Kept..  No.  985,  70th  Cong.,  let  ecus.,  July  22,  1937,  on 
S.  2689. 

as3  See  see.  14,  supra. 

52  Stat,  1037,  25  U.  S.  C.  162a. 

325  See  Sen,  Rept.f  No.  531,  75th  Cong,,  lit  seas.,  May  10,  1937,  on 
S,  2163, 
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FEDERAL  INDIAN  LEGISLATION 


SECTION  17.  INDIAN  APPROPRIATION  ACTS:  1789  TO  1939 


Appropriation  legislation  plays  a peculiar  role  in  Indian  law. 
Not  only  does  one  find  a large  part  of  the  substantive  law  gov- 
erning Indian  affairs  hidden  away  in  the  Interstices  of  appro- 
printion  acts,  but  frequently  the  actual  appropriations  and  the 
conditions  prescribed  for  the  expenditure  of  money  are  given 
considerable  weight,  at  least  administratively,  In  determining 
the  rights  and  powers  of  administrative  officials.  Thus,  for  ex- 
ample, the  fact  that  Congress  has  for  many  decades  appropri- 
ated money  for  Indian  judges  and  Indian  policemen,  lias 
commonly  been  viewed  as  providing  congressional  authorisation 
for  the  activities  of  these  officials,  although  there  is  no  sub- 
stantive federal  law  expressly  recognizing  or  conferring  such 
authority. 

We  have  already  noted  hi  the  preceding  sections  of  this  chap- 
ter the  more  important  of  the  provisions  of  general  and  perma- 
nent legislation  which  are  found  among  the  sections  and  pro- 
visos of  appropriation  laws.  In  other  chapters  attention  is  paid 
to  the  significance  of  appropriations  in  various  specific  problems 
of  federal  Indian  law,* * 3*'  For  the  present  It  will  be  enough  to 
offer  a few  suggestions  as  a guide  to  those  Who,  in  tracking  down 
some  problem  of  federal  Indian  law,  must  go  through  the  rele- 
vant appropriation  acts. 

Appropriations  affecting  Indian  affairs  are  found  111  appro- 
priation  acts  for  the  Interior  Department,  for  the  War  Depart- 
ment, the  Department  of  Commerce,  the  Treasury  Department, 
the  Department  of  Agriculture,  the  Department  of  State,  the 
Department  of  Justice,  and  various  other  agencies.  Among  the 
regular  departments,  only  those  of  Labor  and  Navy  appear  to  he 
immune  from  provisions  affecting  Indians.  However,  the  main 
stream  of  Indian  appropriation  legislation  has  followed  a nar- 
rower course.  It  begins  with  appropriations  ‘Tor  defraying  the 
expenses  of  the  Indian  department/*  The  first  such  '■  eral 
appropriation  appears  in  the  Appropriation  Act  of  February  28, 
171)3, 337  entitled  “An  Act  making  appropriations  for  the  support 
of  Government  for  the  year  one  thousand  seven  hundred  and 
ninety-three.”  A year  Inter  the  item  reappears  In  “An  Act  mak- 
ing appropriations  for  the  support  of  the  Military  establishment 
of  the  United  States,  for  the  year  one  thousand  seven  hundred 
and  ninety-four."  Thereafter  the  annual  appropriation  act 
for  the  military  establishment,  or  ill  some  cases,  for  the  military 
and  naval  establishments,  contains  a regular  appropriation,  in= 
creasing  year  by  year,  “for  the  Indian  department.” 

Apart  from  these  appropriations  for  the  Indian  department, 
separate  appropriations  were  made,  from  time  to  time,  for  the 
expenses  of  wars  against  Indians,33*  the  expenses  of  treaties  with 

3W  See  particularly  Chapter  12, 
a27l  Stat,  325,  320, 

Act  of  March  21,  1704,  1 St  at.  346. 
ss*  See,  for  instance.  Act  of  February  It,  1701,  1 Stat,  100. 


Indians1®  (which  frequently  included  considerable  gifts),  and 
expenses  of  carrying  Into  effect  treaty  provisions^1 

At  first  these  appropriation  acts  for  the  carrying  out  of  treaty 
promises  made*  permanent  appropriations,  either  for  a term  of 
years  or  “forever/* 332  Later,  the  practice  of  making  annual 
appropriations  to  carry  out  the  terms  of  Indian  treaties  was 
substituted.** 

In  1826  Congress  began  to  enact  special  appropriation  acts  for 
the  Indian  department.**1  This  practice  continued  until  1000. 
After  1826  one  finds  in  the  appropriations  for  the  military  estab- 
lishment only  incidental  references  to  expenses  involved  in  the 
management  of  Indian  affairs,  such  as,  for  example,  the  expense 
of  maintaining  Indian  prisoners,  the  salaries  of  Indian  scouts 
and  other  strictly  military  matters.  The  last  regular  appropria- 
tion act  for  the  “Indian  department”  was  the  act  of  March  3, 
1009. m In  the  following  year  the  appropriation  act 33S  refers  in 
Its  title  to  the  “Bureau  of  Indian  Affairs/'  a name  which  had 
indeed  been  used  for  nearly  a century.  Regular  appropriation 
acts  for  the  Bureau  of  Indian  Affairs  continued  until  the  Act 
of  March  8,  1921,"7  Since  the  Appropriation  Act  of  May  24, 
1822, 335  appropriations  for  Indian  affairs  have  been  made  within 
the  regular  Interior  Department  appropriation  act. 

Although  the  practice  of  inserting  the  year's  crop  of  Indian 
legislation  at  the  end  of  annual  Indian  appropriation  acts  was 
abandoned  during  the  first  decade  of  the  century,*3®  and  parlia- 
mentary efforts  have  been  made  to  bar  the  inclusion  of  items  of 
substantive  permanent  legislation  in  appropriation  acts  during 
recent,  years,  such  items  continue  to  crop  up  from  time  to  time/40 
Even  when  completely  stripped  of  provisions  of  general  sub- 
stantive legislation,  the  Indian  provisions  of  the  current  Interior 
Department:  appropriation  acts  present  so  complicated  a picture 
of  layer  upon  layer  of  residues  left  by  the  treaties  and  laws  Of 
the  past  that  it  is  difficult  to  read  one  of  these  statutes  intelli- 
gently without  a comprehensive  historical  prospective  upon  the 
course  of  Indian  legislation.  Efforts  in  recent  years  to  simplify 
the  form  of  these  appropriation  acts  have  been  vigorous  but 
unavailing.**3 


830  See,  for  instance,  Act  of  August  20,  1780,  1 Stat.  54;  Act  of  July 
22,  1700,  1 Stat,  130  ; Act  of  March  2,  1793,  1 Stat,  333, 

331  See,  for  example,  Act  of  March  3,  1805,  2 Stat.  338, 

433  See,  for  example,  Act  of  March  3,  1805,  2 Stat,  338  * Act  of  April 
21,  1808,  2 Stat,  407;  Act  of  March  3.  1817.  3 Stat,  393  ; Act  of  March 

3,  1819,  3 Stat.  517;  Act  of  May  20,  1826,  4 Stat.  181. 

33i  See,  for  example.  Act  of  March  2,  1827,  4 Stat  232 ; Act  of  May 
24,  1828,  4 Stat,  300;  Act  of  March  2,  1829,  4 Stat.  361. 

314  See,  for  example.  Act  of  March  25,  1826,  4 Stat.  150 ; Act  of  March  2, 
1827,  4 Stub  217  ; Act  of  May  9,  1828,  4 Stat.  267. 

^ 35  Stat,  781. 

Act  of  April  4,  1910,  36  Stnt.  269, 

337  41  Stat.  1225, 

*-^42  Stat,  552. 

330  See,  for  example,  the  Act  of  June  21.  1906,  34  Stat,  325, 

349  See,  for  example,  fn,  305,  supra, 

341  See  the  Act  of  March  2,  1933,  47  Stat,  1422  (providing  for  ^alternate 
budget” ), 
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SECTION  1.  SOURCES 

Since  the  National  Government  derives  its  sovereignty  from 
powers  delegated  to  it  by  the  states,  the  Constitution  of  the 
United  States  forms  the  basis  of  federal  control  of  Indian 
affairs. 

The  principal  sources  of  congressional  authority  over  Indian 
affairs  are  summarized  by  a leading  authority  in  these  terms  t1 

* * * What  is  the  constitutional  basis  of  the  national 

authority  over  the  Indians?  The  national  government  is 
one  of  powers  delegated  by  the  states;  yet  Indians  are 
mentioned  in  the  U.  &.  Constitution  only  twice — once  to 
exclude  “Indians  not  taxed’-  (a  phrase  never  more  ex- 
plicity  defined,  but  probably  meaning  today  Indians 
resident  on  reservations*  that  is,  011  land  not  taxed  by 
the  states)  from  the  count  for  determining  representa- 
tion In  the  lower  house  of  Congress;  and  again  to  em- 
power Congress  to  regulate  “commerce  with  foreign 
nations,  among  the  several  states,  and  with  the  Indian 
tribes,”  This  commerce  power  is  an  express  constitu- 
tional basis  for  Congressional  action  concerning  the 
Indians,  as  is  also,  so  far  as  appropriations  for  Indians 
are  concerned,  the  power  of  Congress  to  raise  and  spend 
money  “for  the  general  welfare,”  But  the  regulation  of 
Indians  from  Washington  has  gone  much  farther.  Much 
power  has  been  exercised  because  tlie  whole  Indian 
country,  except  the  few  eastern  reservations,  was  formerly 
part  of  the  national  domain,  with  exclusive  title  and 
sovereignty  (except  to  the  extent  it  was  recognized  to 
he  restricted  by  Indian  occupancy)  in  the  national  govern- 
ment.  In  this  respect,  the  reservations  within  the  bounds 
of  the  original  thirteen  states,  having  a different  history, 
are  probably  subject  to  a different  legal  regime.  * * * 

The  setting  np  of  states  in  the  territory  once  governed 
only  from  Washington  has  not  affected  the  title  of  the 
nation  to  these  lands.  This  ownership  of  the  land  sup- 
ports a mass  of  Congressional  and  departmental 
regulations  of  land  tenure  on  the  reservations  west  of  the 


2 Itlce,  The  Position  of  the  American  Indian  In  the  Daw  of  the  United 
States  (1934),  16  J,  Comp.  Leg,  78. 
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OF  FEDERAL  POWER 

Alleghenies;  but  even  this,  added  to  the  express  powers 
of  Congress  already  mentioned,  does  not  sustain  the  full 
extent  of  the  national  control  of  Indians  wherever  they 
are  tribally  organized.  The  chief  foundation  appears  to 
have  been  the  treaty-making  power  of  the  President  and 
Senate  with  its  corollary  of  Congressional  power  to  im- 
plement by  legislation  the  treaties  made.  The  colonies 
lief  ore  1776  (and  the  original  states  thereafter)  often 
deal  with  the  Indian  tribes  through  political  agreements. 
When  in  1787  the  Constitution  made  exclusive  grant  of 
treaty  power  to  the  national  government,  these  precedents 
formed  a strong  basis  for  national  dealings  with  Indian, 
tribes,  especially  those  beyond  the  bounds  of  any  state. 
Habitually  for  nearly  100  years  the  nation  treated  with 
the  Indians  pursuant  to  the  constitutional  forms  that 
were  used  in  dealing  with  foreign  states.  And  by  a broad 
reading  of  these  treaties  the  national  government  obtained 
from  the  Indians  themselves  authority  to  legislate  for 
them  to  carry  out  the  purpose  of  the  treaties. 

In  view  of  the  express  grants  of  the  commerce  power 
and  the  expeiiditure-forAhegeneral-welfare  power,  of  the 
fact  that  the  greater  Indian  tribes  lived  on  the  national 
domain  and  not  within  any  state  (until  the  west  was 
piece-meal  admitted  to  statehood)  and  of  the  custom  of 
dealing  with  Indian  tribes  by  treaty,  the  United  States 
Supreme  Court  has  never  found,  so  far  as  1 can  learn, 
that  any  Congressional  regulation  of  Indians  has  been 
beyond  the  reach  of  national  power.  Indeed  the  net  re- 
sult is  tile  creation  of  a new  power,  a power  to  regulate 
Indians.  * * * (Pp.  80-81.) 

In  addition  to  the  constitutional  sources  of  authority  over 
commerce g with  Indian  tribes,* 3  expenditures  for  the  general 


3 Art.  1,  See.  8.  cL  3, 

3 This'  limitation  upon  federal  power  to  mtuations  Involving  the 
existence  of  a tribe  Is  emphasized  by  the  Supreme  Court  in  the  case  of 
United  States  v.  Forty-Three  Gallons  of  Whialceif,  93  U.  8.  188  (liffl)  i 

As  long  ns  these  Indians . remain  a distinct  people,  with  an  ei- 
isting  tribal  organization,  recognized  by  the  political  department 
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THE  SCOPE  OF  FEDERAL  POWER  OVER  INDIAN  AFFAIRS 


WHlijirtV  property  nf  ilu*  Unit***!  States/’  and  treaties,"  noted 
iiy  ITofu.ssor  Rico,  other  constitutional  grants  of  power  have 
played  a role  in  Indian  Legislation.  Most  Important,  perhaps, 
are  the  power  nf  Coiigresn  to  admit  new  states  anti  (inferen- 
Hally)  to  prescribe  the  terms  of  such  admission/  mid  to  make 
war."  Congressional  powers  of  lesser  importance  involved  in 
Indian  legislation  include  the  power  to  establish  post-roads/'  to 
establish  tribunals  inferior  to  the  Supreme  Court/”  and  to 
establish  a ‘‘uniform  rule  of  naturalization. ” 31 


of  the  government.  Congress  has  the  power  to  say  with  whom, 
and  nn  what  lerms,  they  shall  deal  * * *.  (P.  105.) 

And  him*  cases  cited  in  Chapter  14,  sec.  1,  fn.  0.  Note,  however,  that 
congressional  objectives  based  upon  federal  power  over  the  tribe  may 
involve  an  exercise  of  jurisdiction  over  Individual  Indians  or  individual 
nmi-lndimiH;  even  outside  of  Indian  lands,  Dick  v,  United  states,  208 
U.  S.  340  (1008). 

In  the  ease  of  The  Kansas  Indian*,  5 Wnll.  737  (1880),  the  Supreme 
Court  said  ■ 

While  the  general  government  bus  a superintending  care  over 
(heir  interests,  and  continues  to  treat  with  them  as  a nation,  the 
State  of  Kansas  in  estopped  from  denying  their  title  to  it.  She 
accept*  (1  this  status  when  glia  accepted  the  net  admitting  her  into 
I he  Union,  Conferring  rights  and  privileges  on  these  Indians 
cannot  affect  choir  si  motion.  which  can  only  be  changed  by  treaty 
stipulation,  or  a voluntary  abandonment  of  their  tribal  organiza- 
tion, Aft  long  as  the  United  States  recognizes  their  national 
elm  meter  they  are  under  the  protection  of  treaties  and  the  laws 
of  Congress,  hurt  their  property  is  withdrawn  from  the  operation 
of  State  laws.  (P.  757.) 

4 Art.  X.  see.  8.  el,  1.  Art,  1,  sec.  f),  el.  7 provides  that  ‘‘No  money 
shall  be  drawn  from  the  treasury,  hut  In  consequence  of  appropriations 
made  by  law  * * Congress  ha^  appropriated  money  in  the  na- 

ture of  a compromise  of  Indian  clniaiF  against  the  Federal  Government, 
and  has  made  this  appropriation  conditioned  on  the  consent  of  the  tribe 
concerned.  Act  of  March  3,  1D03,  32  Stat.  982,  995  (Creek  Nation). 
The  validity  of  this  provision  was  sustained  in  24  Op,  A.  G.  623 
(1903). 

3 Art.  4,  sen,  3,  cl,  2. 

6 Art.  2.  sec.  2,  cl.  2. 

7 Art.  4,  sec.  3,  cl.  1,  See  Ex  Parte  Wcfifi,  225  U.  S,  663  (1912). 

The  Supreme  Court  In  Cramer  V.  United  States,  261  IT,  8.  219  (1923) 

said  : 

Congress  itself,  hi  apparent  recognition  of  possible  individual 
Indian  possession,  has  in  several  of  the  state  enabling  acts  re- 
quired the  incoming  State  to  disclaim  all  right  and  title  to  lands 
“owned  or  held  by  any  Indian  or  Indian  tribeaT  (F,  228.) 

See  Act  of  February  22,  1889,  c-  380,  sec,  4,  par.  2,  25  Stat,  676,  48 
IT,  S,  C.  1 460n  \ Art  of  duly  16,  1894,  e,  138,  sec.  3,  par.  2,  28  Stat.  107. 
Also  see  Act  of  June  10.  1900.  34  Stat,  207. 

14  Art.  1,  sec,  8,  cl.  31. 

* Art.  1,  sec,  8,  el.  7. 

10  Art,  1,  sec,  8,  cl,  9;  Art,  3,  sec.  1.  The  Supreme  Court  In  the  cage 
of  Hoff  v,  Barney.  108  U.  S.  218  (1897),  said: 

* * * Congress  may  pass  such  Iuwh  ns  it  Rceg  flt  prescribing  the 

rules  governing  the  Intercourse  of  the  Indians  with  one.  another  and 
with  citizens  of  the  United  States,  and  also  the  courts  in  which 
all  controversies  to  which  an  Indian  may  be  party  shall  be  kui» 
rained.  (Pp,  221-222,) 

By  virtue  of  the  power  to  constitute  tribunals  inferior  to  the  Supreme 
Court,  Congress  has  created  territorial  district  courts  with  jurisdiction 
over  the  crime  of  nuiFder  committed  by  any  person  other  than  an  Indian 
upon  an  Indian  reservation,  In  re  Wilson,  140  U.  S.  575  (1891).  The 
Supreme  Court,  after  alluding  to  the  “power  of  Congress  to  provide  for 
the  punishment  of  all  offenses  committed’*  on  reservations,  **by  whom- 
soever committed,"  said  i 

* * _ * And  this  power  being  a general  one.  Congress  may  pro- 
vide for  the  punishment  of  one  clans  of  offences  in  one  court,  and 
another  class  in  a different  court.  (Pp,  577—578.) 

Bee  Chapter  14,  gee,  6A,  Also  see  Chapter  19,  sec.  3. 

Pursuant  to  this  power,  Congress  has  passed  many  jurisdictional  statutes 
empowering  Indian  tribes  to  sue  the  Federal  Government  in  the  Court  of 
Claims  for  claims  arising  out  of  Indian  treaties,  agreements,  or  statutes. 
Congress  may  confer  jurisdiction  upon  this  court  to  decide  on  the  proper 
amount  of  recovery  for  property  taken  by  an  Indian  tribe  in  amity  with 
the  United  States.  See  Leighton  v.  United  States , 161  U.  g.  201  (1896)  i 
United  States  v.  Navarre,  173  U.  S,  77  (1899), 

While  granting  statehood  to  a territory.  Congress  has  also  been  upheld 
in  transferring  the  jurisdiction  of  general  crimes  committed  in  districts 
over  which  the  United  States  retains  exclusive  jurisdiction  from  territorial 
to  federal  courts.  Pickett  v.  United  States,  216  U,  g,  456  (1910), 

11  Art.  1,  sec.  8,  el.  4.  See  Chapter  8,  **ee,  2. 


While  Uh»  dcH-isioiiH  of  the  courts  nniy  In*  explained  mi  the 
basis  of  express  cuiisllninonnl  powers,  rho  language  uhim!  In  sumo 
cases  seems  to  indicate  that  decisions  wore  influenced  by  a 
consideration  of  the  peculiar  rcliitinnship  between  Indians  and 
the  Federal  Government,113 

Thus  in  United  Stales  v.  Kay  a tun  13  flu*  Supremo  Fouit  found 
that  the  protection  of  the  Indians  constituted  u national  problem 
and  referred  to  the  practical  necessity  of  protecting  tile  Indians 
and  tin*  nonexistence  of  such  a power  in  the  states. 

Reference  to  the  so-called  “ plenary’’  power  of  Congress  over 
the  Indians,  or,  more  qua  11  fled ly,  over  “Indian  tribes"  or  “tribal 

Indians/’  becomes  so  frequent  In  recent  eases  that  it  nmy  seem 

captious  to  point  out  that  there  Ls  excellent  authority  for  file 
view  that  Congress  lias  nn  constitutional  power  over  Indians 
except  what  Is  conferred  hy  the  commerce  clause  and  other 
clauses  of  the  Constitution,  The  most  famous  defender  of  fed 
eral  power  over  Indians,  Chief  Justice  Marshall,  declared : M 

* * * That  Instrument  I the  Constitution]  confers  on 

congress  the  ixtwers  of  war  and  pence;  of  making 

treaties,  and  of  regulating  commerce  with  foreign  nations, 
and  among  the  several  states,  and  wUli  flie  Indian  tribes. 
These  powers  comprehend  all  that  Is  required  for  the 
regulation  of  our  intercourse  with  the  Indians,  They  are 
not  limited  hy  any  restrictions  on  their  free  actions;  the 


12  See  Chapter  8,  see.  9.  Also  see  Lane  Wolf  V,  Hitchcock,  187  U S.  553 
(1903)  : Cherokee  Nation  v.  II  itch  code,  1H7  U,  8.  294  (1902)  ; Header  v. 
James.  246  lb  8.  88  (1918)  : N.  D.  Houghton,  The  Legal  Status  of  Indian 
Suffrage  in  the  United  States,  19  Oil.  L.  Itcv.  (1931)  pp,  307.  512  ■ cf. 
Krleger,  Principles  of  Indian  Law,  3 Geo.  Wash.  L,  Uov.  (1935)  pp,  279, 
291*  13  Yale  L.  J.  (1904)  p.  250.  ***  * * Congress  possesses  the 

'iPoad  )M>wer  of  legislating  for  the  protection  of  the  Indians  wherever  they 
may  be.  within  the  territory  of  the  United  States.  * * {United 

States  v.  Ramsey,  271  U,  S,  407.  471  (1920), 

The  Supreme  Court  said  in  Pt'rrin  v.  United  State h,  232  U.  S,  478,  4 SO 
(1914)  : 

As  the  power  is  incident  only  to  the  presence  of  the  Indians  and 
their  status  ns  wards  of  the  Government,  it  must  be  conceded  that 
it  does  not  go  beyond  whnt  is  reasonably  essential  to  their  pro- 
tection, and  that,  to  be  effective,  its  exercise  must  not  be  purely 
arbitrary,  but  founded  upon  some  tea  bo  liable  basis.  * * * On 

tlic  other  hand,  it  must  also  be  conceded  that,  in  determining 
what  is  reasonably  essential  to  the  protection  of  the  Indians, 
Congress  is  Invested  with  n wide  discretion,  and  its  action, 
unless  purely  arbitrary  must  be  accepted  and  given  full  effect  by 
the  courts. 

In  drifts  v.  Fisher,  224  U.  S.  040  (1012),  the  Court  said  : 

* * * As  in  the  instance  of  other  tribal  Indians,  the  members 

of  this  tribe  were  wards  of  the  United  States,  which  vms  fully  em- 
powered, whenever  it  seemed  wise  to  do  so,  to  assume  full  control 
over  them  and  their  affairs,  to  determine  who  were  such  members, 
to  allot  and  distribute  the  fribal  lands  and  funds  among  them,  and 
to  terminate  the  tribal  government.  * * * (pp.  642=643.) 

The  Court  said  In  United  States  v,  Thomas,  151  U.  S.  577  (1894)  : 

* * * The  Indians  nf  the  country  are  considered  ns  the  wards 

of  the  nation,  and  whenever  the  United  States  set  opart  any  land 
of  their  own  as  an  Indian  reservation,  whether  within  a State  or 
Territory,  they  have  full  authority  to  pass  such  laws  and  authorize 
such  measures  ns  may  be  necessary  to  give  to  these  people  full 
protection  in  their  person?;  and  property,  and  to  punish  all  offences 
committed  against  them  nr  by  them  within  such  reservations. 
(F,  585.) 

The  Court  said  in  United  States  v.  AfcUoirow.,  302  U,  S,  535  (1938)  ■ 

* * Congress  alone  has  the  right  to  determine  the  manner 

In  whic^  the  country’s  guardianship  * « * shall  be  carried 

cMt  * * *,  (F-  538,) 

Also  sec  Surplus  Trading  Co.  v.  Cook,  281  U-  S.  647  (1930)  United  States 
v.  mae , 241  U,  S,  591  (1916)  ; United  States  v.  Quiver,  241  U.  S,  602 
(1916)  ; United  States  v.  Hamilton,  233  Fed.  685  (D.  C.  W,  D.  N.  Y.  1915)  ; 
In  re  ZA'fjeofft,  129  Fed.  247  (D.  0-  N.  D.  Calif,  1904)  ; United  States  v^ 
mckert . 188  U.  S.  432  (1903)  ; In  re  Blackbird,  100  Fed.  339  (D.  C,  W.  D. 
Wis.  1901), 

m 118  U.  S.  375  (1886).  For  a criticism  of  this  decision  ?ee  Willoughby, 
The  Constitutional  Law  of  the  United  States  (1929),  p,  386. 

14  Worcester  v.  Georgia . 6 Pet.  515  (1832).  And  see  Willoughby, 
The  Constitutional  Law  of  the  United  States  (1929),  pp,  379=402.  1327. 
1368. 
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shackles  Imposed  on  this  powor,  In  the  confederation,  are 
discarded,  (F.  559.) 

Whatever  view  be  taken  of  the  possibility  or  danger  of  federal 
power  arising  from  “necessity,**  it  is  clear  that  the  powers  men- 
tioned by  Chief  Justice  Marshall  proved  to  he  so  extensive  that 
in  fact  tiie  Federal  Government’s  powers  over  Indian  affairs  are 
as  wide  as  state  powers  over  non-Indians,  and  therefore  one  is 
practically  justified  in  characterizing  such  federal  power  as 
“plenary."  This  does  not  mean,  however,  that  congressional 
power  over  Indians  is  not  subject  to  express  limitations  upon  con- 


gressional power,  such  us  the  Bill  of  Rights.1'  In  the  pages  that 
follow  we  shall  attempt  to  survey  the  scope  and  limits  of  congres- 
sional power  over  Indian  affairs.  In  later  portions  of  this  chap- 
ter we  shall  consider  the  secondary  question  of  how  far  such 
power  has  been,  or  may  he,  validly  delegated  to  administrative 
officials. 


15  Chief  Justice  Fuller  of  the  Supreme  Court  in  the  case  of  Stephens 
V.  Cherokee  Art  £ ion,  174  TJ,  S,  445,  478  (1890),  said  that  Congress  ik>s- 
soeses  “plenary  power  of  legislation”  in  regard  to  Indian  tribes,  “subject 
only  to  the  Constitution  of  the  United  'States," 


SECTION  2.  CONGRESSIONAL  POWER— TREATY-MAKING 


The  first  and  chief  foundation  for  the  broad  powers  of  the 
Federal  Government  over  the  Inch*  ins  in  the  treaty-malting  pro- 
vision1* which  received  its  most  extensive  early  use  in  the  nego- 
tiation of  treaties  with  the  Indian  tribes.  Beginning  with  an  In- 
dian treaty  submitted  to  the  Senate  by  President  Washington  on 
May  25,  1789,  the  President  and  the  Senate  entered  into  some 
treaty  relations  with  nearly  every  tribe  and  band  within  the  ter- 
ritorial limits  of  the  United  States,” 

To  carry  out  the  obligations  and  execute  the  powers  derived 
from  these  treaties  became  a principal  responsibility  of  <?on- 

Earlier  treaties  under  the  Articles  of  Confederation  are  discussed 
In  Chapter  3,  see,  4B, 

17  See  Marks  y.  United  States*  181.  U.  S.  297,  302  (1808), 
lH The  United  states  assumed  many  obligations  towards  the  Indians, 
Including  the  following  : 

* * * to  secure  them  In  the  title  and  possession  of  tlieir 
lands,  in  the  exercise  of  self-government,  and  to  defend  them 
from  domestic  strife  and  foreign  enemies  : and  powers  adequate 


gregg,1"  which  enacted  many  statutes  relating  to  or  supplementing 
treaties,*® 

Tiie  scope  of  the  obligations  assumed  and  powers  conferred 
upon  Congress  by  treaties  with  Indian  tribes  has  been  discussed 
in  Chapter  g of  this  volume  and  need  not.  be  reexamined  at 
this  point. 


to  the  fulfilment  of  those1  obligations  are  nccnsjuirily  reserved. 
(P.  17.)  H.  Rapt.  No.  474,  Comm.  Ind.  Aff.,  23d  Cong,,  1st  sesH,, 
May  2<).  1834. 

The  view  that  tribal  power  Juts  been  conferred  upon  the  Federal  Govern- 
ment by  treaty  Is  upheld  by  United  Staten  v.  Forty-Three  Gallons  o/ 
Whiskey,  03  U.S.  388  (1870), 

3?l  Act  of  January  9,  1837,  5 Stilt,  135,  25  U,  S.  C.  152,  153,  157,  158, 
regulate*  the  disposition  of  proceeds  of  lands  ceded  to  the  United  States 
by  treaty  with  the  Indians,  Also  see  Act  of  January  17,  1800,  2 Slat. 
0 ; Act  of  March  30,  1S02,  2 Stah  139  ; Act  of  May  28,  1850,  4 Slat. 
411  ; Act  of  June  30,  1884,  4 Slut.  729.  And  see  Chapter  4,  seen,  i,  3, 
Numerous  appropriation  acts  have  been  eiuujtiHl  to  fulfill  treaty  stipu- 
lations with  the  various  Indian  tribes.  See  Chapter  4,  kpc,  17. 


SECTION  3.  CONGRESSIONAL  POWER-COMMERCE  WITH  INDIAN  TRIBES 


The  powder  of  Congress  to  regulate  commerce  with  Indian 
tribes  has  for  its  field  of  action  the  entire  nation,  not  just  the 
Indian  country.  Commerce  with  tribal  members  anywhere,  even 
wholly  within  a state*  mny  be  the  subject  of  congressional 
regulation.  While  Congress  lias  not  usually  exercised  such 
sweeping  regulation,  its  power  has  been  completely  demonstrated 
in  the  Indian  liquor  laws*  which  constituted  one  of  the  early  ex- 
amples of  federal  control  over  tribal  Indians/* 


ao  These  laws  are  discussed  ill  Chapter  17.  Quo  of  the  reasons  for 
the  drastic  liquor  prohibition  provisions  in  sections  20  and  21  of  the 
Trade  and  Intercourse  Act  of  June.  BO,  1834,  4 Stat,  729,  732,  735 
(R.  S,  $ 2141,  25  U.  S,  C,  251  ; R.  S,  § 2150,  25  XT.  S.  C.  223,  amended 
by  Act  of  May  21,  1934,  48  Stat,  787),  was  to  on  a hie  administrative  offi- 
cials to  prevent  the  manufacture  of  whiskey  hy  Indians,  who  believed 
that-  they  had  the  right  to  da  as  they  pleased  in  their  own  country, 
and  acknowledged  no  restraint  beyond  the  laws  Of  their  own  tribe. 
H,  Kept.  No,  474,  Comm.  Ind.  Aff,,  23d  Cong.,:  i§t  sess„  May  20,  1834, 
p.  103,  ' ' 

In  United  States  v_  Holliday,  3 Wall.  407  (1885),  the  Supreme  Court 
held  that  Congress  could  forbid  the  sale  of  liquor  to  an  Indian  In 
charge  of  an  agent  in  a state  and  outside  of  an  Indian  reservation. 
The  Court  declared  : 


“Commerce/’  says  Chief  Justice  Marshall,  in  the  opinion  in 
Gibbons  v.  Oyden , to  which  we  so  often  turn  with  profit  when 
this  clause  of  the  Constitution  is  under  consideration,  “commerce 
undoubtedly  is  traffic,  hut  is  something  more ; it  is  intercourse." 
The  low  before  us  professes  to  regulate  traffic  and  intercourse 
with  the  Indian  tribes.  It  manifestly  does  both.  It  relates  to 
buying  and  selling  and  exchanging  commodities,  which  is  the 
essence  of  all  commerce,  and  it  regulates  the  intercourse  between 
the  citizens  of  the  United  States  and  those  tribes*  which  is  an 
other  branch  of  commerce,  and  a very  important  one. 

If  the  act  under  consideration  is  a regulation  of  commerce, 
as  it  undoubtedly  is,  does  it  regulate  that  kind  of  commerce  which 
is  placed  within  the  control  of  Congress  by  the  Constitution? 
The  words  of  that  instrument  are:  “Congress  shall  have  power 
to  regulate  commerce  with  foreign  nations,  and  among  the  sev- 
eral States,  and  with  the  Indian  tribes,”  Commerce  with  foreign 
nations,  without  doubt,  means  commerce  between  Citizens  of  the 


The  commerce1  clause21  is  the  only  grant  of  power  in  the  Fed- 
eral Constitution  which  mentions  Indians.  The  congressional 
power  over  commerce  with  the  Indian  tribes  plun  the  treaty- 
making  power  is  much  broader  than  the  power  over  commerce 
between  states,2* 

United  States  and  citizens  or  subjects  of  foreign  governments, 
an  individuals.  And  so  commerce  with  the  Indian  tribes,  means 
commerce  with  the  individuals  composing  those  tribes.  The  act 
before  ua  describes  this  precise  kind  of  traffic  or  commerce,  and, 
therefore,  comes  within  the  terms  of  the  constitutional  provision. 

Is  there  anything  in  the  fact  that  this  power  is  to  be  exercised 
within  the  limits  of  a Statu*  which  renders  the  act  regulating  it 
unconstitutional  ? 

In  the  same  opinion  to  which  we  have  just  before  referred, 
Judge  Marshall*  in  speaking  of  the  power  to  regulate  commerce 
with  foreign  states,  says,  “The  power  does  not  stop  at  the  juris- 
dictional limits  of  the  several  States.  It  would  be  a very  use- 
less power  if  it  could  not  pass  those  linos."  “If  Congress  hag 
power  to  regulate  it  that  power  must  be  exercised  wherever 
the  subject  exists,"  it  follows  from  these  propositions.,  which 
seem  to  he  incontrovertible,  that  if  commerce,  or  traffic,  or  inter- 
course, is  carried  on  with  an  Indian  tribe,  or  witi*  % member  of 
Biicii  tribe,  it  is  subject  to  be  regulated  by  ConWi-^s,  although 
within  the  limits  of  a State.  The  locality  of  the  traffic  can  have 
nothing  to  do  with  the  power.  The  right  to  exercise  it  in 
reference  to  any  Indian  tribe,  or  any  person  who  is  a member 
of  Bijch  tribe,  is  absolute,  without  reference  tu  the  locality  of  the 
traffic,  or  the  locality  of  the  tribe,  or  of  the  member  of  the 
tribe  with  whom  it  is  carried  on.  It  is  not,  however,  intended  by 
these  remarks  to  imply  that  this  clause  of  the  Constitution  author- 
ises Congress  to  regulate  any  other  commerce,  originated  and 
ended  within  the  limits  of  a single  State,  than  commerce  with 
the  Indian  tribes,  (Fp_  417-418,) 

X1  Article  J,  see.  8,  el,  3 of  the  Constitution  empowers  Congress  ‘4To 
regulate  commerce  with  foreign  nationB,  and  among  the  several  States, 
and  with  the  Indian  tribes."  8ce  Chapters  10  and  17. 

“See  J Op,  A.  G,  645  (1824).  Prentice  and  Egan  in  The  Commerce 
Clause  of  the  Federal  Constitution  (1898)  describe  the  purpose  of  tills 
commerce  clause  as  follows  : 

* * * The  purpose  with  which  this  power  was  given  to  Con- 

gress was  not  merely  to  prevent  burdensome.  Conflicting  or  dis- 
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Chiu  I Justice  Mur  shall,  in  the  case  of  Cherokee  Nation  v- 
Qeor&inJ* *  ^aicl  tlmt  it  was  the  intention  of  the  Constitutional 
( ‘(invention 

* * * to  give  the  whole  power  of  managing  those  affairs 

to  the  government  about  to  be  instituted,  the  convention 
conferred  it  explicitly ; and  omitted  those  qualifications 
which  embarrassed  the  exercise  of  it,  as  granted  in  the 
confederation-  (F.  13.) 

In  United  States  v.  Forty-Three  Gallons  of  "Whiskey**  the 
Supreme  Court  declared : 

* * * Under  the  articles  of  confederation,  the  United 

States  had  Ihe  power  of  regulating  the  trade  and  lnttu- 
aging  all  a Hairs  with  the  Indians  not  members  o£  any  of 
the  States ; provided  that  the  legislative  right  of  a State 
within  its  own  limits  be  not  infringed  or  violated.  Of 
necessity,  those  limitations  rendered  the  power  of  no 
practical  value.  This  was  seen  by  the  convention  which 
framed  the  Constitution:  and  Congress  now  has  the  ex- 
clusive and  ah. solute  power  to  regulate  commerce  with 
the  Indian  tribes, — a power  as  broad  and  its  free  from 
restrictions  as  that  to  regulate  commerce  with  foreign 
nations.  * * * (P.  104.) 

The  commerce  clause  in  the  field  of  Indian  affairs  was  for 
many  decades  broadly  interpreted  to  include  not  only  transac- 
tions by  which  Indians  sought  to  dispose  of  land  or  other  property 
in  exchange  for  money,  liquor,  munitions,  or  other  goods,25  but 
also  aspects  of  intercourse  which  had  little  or  no  relation  to 
commerce,  such  as  travel, w crimes  by  whites  against  Indians  or 


criminating  State  legislation,  but  to  prevent  fraud  nnd  injustice 
upon  tile  frontier,  to  protect  an  uncivilized  people  from  wrongs  by 
unscrupulous  whites,  and  to  guard  the  white  population  from  the 
danger  of  savage  outbreaks. 

A grant  made  with  such  a purpose  must  convey  a different 
power  from  one  whose  purpose  was  to  insure  the  freedom  of  com- 
merce, Congress  1ms,  in  the  cane  of  the  Indians,  prohibited  trade 
in  certain  articles,  it  has  limited  the  right  to  trade  to  persons 
licensed  under  Federal  laws,  and  in  many  ways  asserted  a greater 
control  than  would  be  possible  over  other  branches  of  commerce. 
(F.  342.) 

33  n Pet.  1 (1831). 

a * 93  U,  8,  188  (1870).  Also  see  Article  IX  of  the  Articles  of  Con- 
federation. 

See  Chapter  17  and  Chapter  IS.  sec.  2.  See  also  United  states  v. 
Nice,  241  U.  S,  591  (lDiii)  ; Perrin  v.  United  States,  232  U,  S.  478  (1914). 
Mr.  Enoepfler  has  said  : 

* * * Commerce  with  the  Indian  tribes  lins  been  construed  to 

mean  practically  every  sort  of  intercourse  with  the  Indians 
either  in  the  tribes  or  as  individuals.  (Legal  Rtatus  of  American 
Indian  & Ilis  Property  (1022),  7 la,  L.  D,  232,  234.) 

Tills  regulation  included  the  Axing  of  the  prices  of  goods  sold  to  the 
Indians.  Act  of  April  18,  1796,  me,  4,  1 Stat.  452,  453.  Licensed 
traders  were  prohibited  from  purchasing  from  Indians  or  receiving  in 
barter  or  trade  from  them  certain  articles,  such  as  Ma  gun,  or  other  arth 
ele  commonly  used  in  hunting,  any  instrument  of  husbandry,  or  cooking 
utensil,  of  the  kind  usually  obtained  by  the  Indians,  in  their  intercourse 
with  white  people,  or  any  article  of  clothing,  excepting  skins  or  furs, 

* * *»•  or  “any  Horse.”  Act  of  May  19,  1796,  secs.  9,  10,  1 Stat.  469, 
471.  For  similar  provisions  see  Act  of  April  21,  1806,  see.  7,  2 Stat.  402, 
403  ; Act  of  March  3,  1799,  secs.  9,  10,  1 Stat.  748,  746.  Sec.  4 of  the 
Act  of  Jt.ly  26,  I860,  14  Stat,  205,  280,  which  requires  traders  on  Indian 
reservations  to  furnish  surety  bond,  ia  also  applicable  to  Indians.  Memo. 
Sol,  I.  D,,  November  20,  1934, 

The  Act  of  June  30,  1834,  4 Stat.  729,  which  forms  the  basis  for  the 
present  trade  regulations,  authorizes  the  President  to  prohibit  trade  with 
an  Indian  tribe  “whenever  in  his  opinion  the  public  interest  may  require." 
Sec.  3,  25  U.  S.  C.  263,  R.  S.  § 2i32.  The  Circuit  Court  for  the  Ohio 
District,  in  United  States  y.  Cuttm,  25  Fed.  Cns.  No.  14,795  (O,  C Ohio 
1835),  said: 

* * * The  exercise  of  the  power  to  prohibit  any  Intercourse 

with  the  Indians,  except  under  a Jicenr^  ixnsst  '3e  considered  with- 
in the  po>ver  to  regulate  commerce  wi f>  ihzeu  If  *leh  regulation 
could  not  be  effectual  short  of  an  .‘s-is  restricted 

(F.  424.) 

“ For  example,  see  Act  of  May  19,  1796,  sec.  v*,  ? si?Jt  470. 


Indians  against  whiles,-7  survey  of  land,28  trespass  and  settle- 
ment by  whites  in  the  Indian  country,  "J  the  fixing  of  boundaries,® 
and  the  furnishing  of  articles,  services,  and  money  by  the  Federal 
Government.31 

The  admission  of  n now  state  was  held  not  to  affect  laws  for- 
bidding  tho  sale  Of  liquor  to  Indians  living  on  the  territory  from 
which  the  state  was  formed.32 


The  Federal  Government  may  constitutionally  forbid  the  sale 
of  liquor  in  an  area  adjoining  an  Indian  reservation  in  order 
that  Indians  will  not  he  tempted  by  the  close  proximity  of  this 
forbidden  beverage.3* 


The  Supreme  Court,  in  the  case  of  Dick  v.  United  States  ** 
sustained  federal  liquor  statutes  protecting  against  the  introcluc- 


27  See  Act  of  July  22,  1790,  sec.  5.  1 Shit,  137,  138;  Act  of  March  I. 
1793,  secs,  4,  5,  10.  11,  1 Stat,  320  H $eq,  ; Act  of  May  19,  1706,  secs.  4, 
6.  1 Stat.  469,  470  ■ Act  of  March  3P  1799,  secs.  2,  4,  5,  7,  8,  1 Stat.  743 
ft  scq. ; Act  of  March  30,  1802,  sec.  4,  2 Stat,  139,  141 ; Act  of  June  30, 
1834,  sec,  25,  4 Stat,  729,  733.  Superintendents,  agents,  and  subagents 
were  empowered  to  procure  the  arrest  and  trial  of  nil  Indians  accused 
of  committing  any  crimes  and  of  other  persons  who  may  have  committed 
crimes  nr  offenses  within  a state  or  territory  and  fled  into  the  Indian 
country.  Act  of  Juno  80,  1834,  gee.  10,  4 Stat,  729,  732,  The  Presi- 
ilint  was  authorized  to  sanction  other  means  of  securing  the  arrest  and 
trial  of  these  Indians,  including  the  employment  of  the  military  force 
of  the  United  States, 


The  survey  of  lands  belonging  to  or  reserved  or  granted  by  the 
United  States  to  any  Indian  tribe  was  made  a crime.  Act  of  May  19, 
1790,  sec,  5,  1 Stat.  409,  470,  Also  see  Act  of  March  3,  1799,  sec.  5. 
i stat.  743,  745,  and  Act  of  March  30,  1.802,  see.  5,  2 Stat.  139,  141. 

^ Act  of  July  22,  1790,  sec.  5,  1 Stat,  137,  138;  Act  of  March  3 
1799,  sec.  4.  1 Stat.  743,  744  ; Act  of  March  30,  1802,  see.  4,  2 Stat,  189, 
141,  The  Act  of  June  30,  1834,  roc.  10,  4 Stat,  729,  730.  R,  S,  § 2147,  20 
U.  S,  C.  220,  empowered  the  superintendents  of  Indian  offalm  and  Indian 
agents  and  aubageuts  to  remove  from  the  Indian  country  nil  persons  found 
therein  contrary  to  law,  and  authorized  the  President  to  direct  the  mili- 
tary force  to  he  employed  hi  such  removal.  Tho  President  was  also 
authorized  (sec.  11)  to  employ  the  military  force  to  drive  off  persons 
making  -'settlement  on  any  lands  belonging,  secured,  or  granted  by  treaty 
with  the  United  States  to  any  Indian  tribe.-’  It.  g,  § 2118,  25  U.  8.  C. 
180.  On  the  issuance  of  passports  1o  enter  the  Indian  country  see  Chapter 
b sec,  3,  fn,  47 ; Chapter  4,  sec.  5,  fn,  73, 

3,1  The  Trade  and  Intercourse  Act  of  May  ID,  1796,  secs.  1,  20,  1 Stat. 
409,  474  provides  for  the  marking  of  the  boundary  lines  described  in 
the  acts  nnd  treaties  between  the  United  States  and  various  Indian 
tribes.  Also  see  Act.  of  March  30,  1802,  sec.  1,  2 Stat,  139. 

91  Money  was  often  appropriated  for  allowances  for  agents  and  for 
the  purpose  of  trading  with  the  Indian  nations.  Act  of  April  18,  1706, 
sees,  5,  6,  1 Stnt.  452,  453;  also  see  Act  of  March  3,  1795,  1 Stat.  443; 
Act  of  March  3,  1809,  sec.  1,  2 Stnt.  544,  The  President  was  empowered 
to  furnish  animals,  implements  of  husbandry,  and  goods  and  moneys 
to  the  Indians,  Act  of  March  1,  1793,  sec.  0,  1 Stat.  329,  331 ; Act  of 
March  30,  1802,  sec.  13,  2 Stat,  139,  143. 

3 - Ear  parte  Webb , 225  U.  S.  663  (1912).  A cession  by  Indians  may 
be  qualified  by  a stipulation  that  the  land  shall  continue  to  he  under 
the  liquor  prohibition  laws,  though  within  state  boundaries,  See 
Glair  mo  nt  v.  United  States,  225  U.  S.  551  <1912), 

**  United  States  v,  Party-Three  Gallons  of  Whiskey,  93  U.  8,  188 
(1876),  The  Supreme  Court,  in  the  case  of  Johnson  v.  Oearlds , 234 
TJ.  fl.  422  (1914),  said  : 


That  it  is  within  the  constitutional  power  of  Congress  to 
prohibit  the  manufacture,  introduction,  or  sale  of  intoxicants 
upon  Indian  lands,  Including  not  only  lands  reserved  for  their 
special  occupancy,  hut  also  lands  outside  of  the  reservations 
to  which  they  may  naturally  resort : and  that  this  may  be  done 
even  with  respect  to  lands  lying  wlthl/i  the  bounds  of  a State 
are  propositions  so  thoroughly  established,  and  upon  grounds  so 
recently  discussed,  that  we  need  merely  cite  the  cases.  Perrin  v 
United  States,  282  U,  S.  47S,  483 ; United  States  v.  Forty-three 

2TO^s!fs40to7rfe.9«SAo1f8’ 10B’ 197 ! Dtck  T-  Unitei  8tate*‘ 


34  208  XL  S.  340  (1908).  Congress  has  power  to  prohibit  the  sale  of 
liquor  to  Indians  living  on  land  owned  In  fee  by  their  tribe.  ( United 
States  v.  Sandoval,  231  U.  S.  28  (1913),  and  tbe  introduction  into  an 
Indian  reservation  from  a point  within  the  state  in  which  the  reserve 
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Hon  of  intoxicants,  for  25  years,  lands  ceded  by,  ns  well  as  lauds 
allotted  to,  the  Nez  Perce  Indians: 

If  Congress  has  the  power,  ns  the  case  we  have  lust  cited 
decides,  to  punish  the  .sale  of  liquor  anywhere  to  an 
individual  member  of  nil  Indian  tribe,  why  cannot,  it  also 
subject  to  forfeiture  liquor  Introduced  for  an  unlawful 
purpose  into  territory  in  proximity  to  that,  where  the 
Indians  live?  There  Is  no  reason  for  the  distinction ; and. 
as  there  can  be  no  divided  authority  on  the  subject,  our 
duty  to  them,  our  regard  for  their  material  and  moral 
well-being,  would  require  us  to  impose  further  legislative 
restrictions,  should  country  adjacent  to  their  reservations 
be  used  to  carry  on  Ibo  liquor  traliie  with  them.  (F.  357.) 

The  power  over  liquor  traffic  is  not  unlimited.  The  Supreme 
Court  in  Pen- in  v.  United  States™  said  : 

fion  jg  situated,  though  intamtutu  cmimieree  in  not  involved  {United 
State#  V,  Wrlfjh i , 229  tJ,  S.  226  (101:0),  Alan  see  Unit'd  Statu*  v. 
Soldana,  240  U,  H.  530  (101 8)  ; Robert  C-  Brown,  Thu  Taxation  of  Indian 
Property  (1931),  ID  Minn,  L,  Rev,  132, 

*-  232  U.  S,  478  (1014), 

SECTION  4,  CONGRESSIONAL 

Although  comparatively  little  has  been  written  about  the  war 
powers  of  Congress sa  and  the  Indian,  these  powers  underlay 
much  of  the  federal  power  exorcised  over  Indian  land  and  In- 
dians during  the  early  history  of  tlic  Republic.  In  International 
law  conquest  brings  legal  power  to  govern. 

At  least  1,012  statutes,  public  and  private,  have  been  enacted 
by  Congress  to  deal  with  matters  arising  out  of  Indian  warfare.37 

When  the  Constitution  was  adopted,  the  chief  mode  of  dealing 
with  Indians  was  warfare.  Accordingly  Indian  affairs  were  en- 
trusted to  the  War  Department  by  the  Act  of  August  7,  1789,38 
the  first  law  of  Congress  relating  to  Indians. 

The  Congressional  power  “To  * * * provide  for  the  com- 
mon defence  * * * of  the  United  States” a;i  was  again 

utilized  by  the  Aet  of  September  29,  1789/°  which  authorized  the 
President  to  call  Into  service  from  time  to  time  such  part  of  the 
militia  of  the  states  ns  he  may  judge  necessary  “for  the  purpose 
of  protecting  the  inhabitants  of  the  frontiers  of  the  United  States 
from  the  hostile  incursions  of  the  Indians."  Many  other  early 
statutes  indicate  the  seriousness  with  which  Congress  considered 
the  danger  of  Indian  invasion.  Such  laws  authorize  an  appro- 
priation for  “preserving  peace  with  the  Indian  tribes,"  the 
raising  of  three  regiments  which  “shall  he  discharged  as  soon 
as  tlic  United  States  shall  he  at  pence  with  the  Indian  tribes,’- 42 
and  mustering  the  militia  to  repel  “imminent  danger  of  invasion 
from  any  foreign  nation  or  Indian  tribe."  Some  early  repres- 


3«  Art,  1,  sec.  S,  els.  1,  11.  12,  15,  16,  17. 

0/,  Duerr,  Course  of  Lectures  on  tbe  Constitutional  Jurisprudence 
of  the  United  States  (1856;,  pp.  285-286,  Haiti : 

The  powers  1o  regulate  commerce,  declare  wiu%  make  peace, 
and  conclude  treaties,  comprise  all  that  is  required  for  regulating 
our  Intercourse  with  the  Indian  tribes. 
iij.  Chapter  8,  see.  4B(4He), 

3*  1 Stat,  40, 

U.  S,  Constitution,  Art.  1,  gee,  8,  cl.  !, 

« 1 Stnt.  95.  08, 

« Act  of  July  22,  1790.  1 Stat.  130, 

«Aet  of  March  5.  1792,  1 Stat.  241,  repealed  Act  of  March  3,  1795,  i 
Stnt,  480. 

« Act  of  May  2,  1702,  1 Stat*  204,  A similar  provision  Is  contained  in 
the.  Act  of  February  28.  1705,  1 Stat.  424,  Enrly  protective  statute*' 
against  tile  Indians  include  Act  of  January  2,  1812,  2 Stat.  670  ; Act  of 
March  3,  1813,  2 Stat.  829.  The  Act  of  May  28.  1830.  sec.  6,  4 Stnt,  411, 
412,  authorized  the  President  to  protect  migrating  Indians  “against  all 


As  the  power  is  incident  only  to  the  iiiwmivo  of  the 
Indians  and  their  .status  as  wards  of  the  GovorinnenL  it 
must  be  conceded  that  it  does  not  go  beyond  what  is 
reasonably  essential  to  their  protection,  and  that,  to  be 
effective,  its  exercise  must  not  be  purely  arbitrary,  lmt 
founded  upon  some  reasonable  basis.  Thus,  a prohibit  inn 
Mko  that  now  before  us,  if  covering  un  entire  State  when 
there  were  only  a few  Indian  wards  111  ft  single  county, 
undoubtedly  would  be  condemned  ns  arbitrary.  And  a 
prohibition  valid  in  tlic  beginning  doubtless  would  hcroinr- 
iiioperative  when  in  regular  course  tlie  Indians  affected 
wore  completely  emancipated  from  Federal  guardianship 
mid  control.  A different  view  in  either  case  would  Involve 
an  unjustifiable  encroach  incut  upon  a power  obviously 
residing  in  the  State.  On  tlie  other  hand,  it  must  also  be 
conceded  that,  in  determining  what  is  reasonably  essential 
to  the  protection  of  the  Indians,  Congress  is  invested  with 
a wide  discretion,  and  its  action,  unless  purely  arbitrary, 
must  he  accepted  and  given  full  effect  by  tho  court  a. 
(P,  48fi.) 
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sums  of  civil  liberties  sprang  from  attempts  to  attain  peace  wilh 
the  Indians,1- 

The  Act  of  July  20, 1807,”  authorizes  the  appointment  of  u com- 
mission composed  of  three  generals  and  four  civilians  to  conclude 
peace  with  hostile  Indian  tribes  in  the  path  of  the  proposed 
railroads  to  the  Pacific  and  secure  tlioir  consent  to  remove  t«» 
reservations-  Provision  was  made  in  the  event  of  failure  of  the 
commission  for  the  services  of  mounted  volunteers,  not  exceeding 
4,000,  for  the  suppression  of  Indian  hostilities/"1  Military  Cam- 
paigns were  frequently  waged  against  Indians,  ranging  from 
expeditions  of  detachments  of  militia47  to  regiments  carrying  on 
wars  against  Indian  tribes,4- 

The  occupation  of  Florida  by  United  States  troops  was  justified 
on  the  bn  sis  of  necessity  to  protect  Georgia  from  hostile  Indians 
from  the  peninsula.43  Money  w and  ammunition  01  were  supplied 
to  territorial  and  state  officials  for  defense  against  the  Indians, 
and  as  late  as  August  5,  1876,  a joint  resolution  was  passed 


inloiTiipttou  or  disturbance  from  nny  other  tribe  or  nution  at  Indians 
$ e * ” The  Act  of  July  14,  1832,  4 Stnt.  595,  authorized  the  appoint- 
ment by  tho  President  o?  three  eommiRKionera  to  treat  with  the  Indians 
in  order  to  insure  the  protection  promised  the  Indians  in  this  provision. 
Also  see  Act  of  May  23,  3 836,  0 Stat,  32, 

-i*  Act  of  January  37,  1800,  2 Stat.  0,  discussed  In  Chapter  8,  sec, 
IGA (2)  /a,  811. 

•w  15  stat,  17, 

« For  further  post-CIvil  War  statutory  evidence  of  hostility  with  the 
Indians,  see  Act  of  March  8,  1873,  17  Stnt  566;  Jt-  Res.  of  July  3,  1876, 
19  Stat,  214  : Act  of  August  15,  1876.  19  Stat.  204  ■ Jt.  Res.  August  §, 
1876,  19  Stat.  210  ; Act  of  June  7,  1878,  20  Stat,  252.  And  see  Chapter 
14.  see.  3. 

« gec  Act  of  May  18*  1800,  2 Stat.  82 ; Act  of  April  30,  1812,  2 Stat. 
704  ; Act  of  July  2,  1836.  5 Stat,  71. 

is  geo  Act  of  April  20,  1818,  3 Stat.  459;  Act  Of  Mny  4,  1822,  3 Stat. 
U70  ; Act  »f  Mny  26.  1824.  4 Stnt.  70. 

« Joint  Resolution  of  January  15,  1811,  2 Stat.  066  ; Joint  Resolution 
of  January  16.  1831,  S Stat.  471 ; Act  of  February  12,  1812,  3 Stat.  472  ; 
Act  of  Mar eb  30.  1822,  3 Stat.  654.  The  Joint  Resolution  of  March  3, 
1881,  21  Stat.  520,  deals  with  expenditures  of  the  State  of  Florida  In 
suppress! ug  hostile  Indians, 

F-o  Act  of  July  27,  I860,  14  Stat.  307,  The  State  of  California  floated 
four  Indian  war  bonds.  See  Act  of  March  3,  1881.  21  Stat.  5.30;  Act 
of  June  27,  1882.  22  Stat,  ill ; Art  of  January  6,  1883,  22  Stat.  390, 

« Act  of  April  7,  1866,  14  Stat.  26;  Act:  of  May  21.  3872,  37  Siat, 
138;  Ael:  of  January  16,  I860,  25  Stnt.  646;  Joint  Keyolutiun  of  Decem- 
ber 9,  .1800,  26  Stat,  1111- 
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ABNlCfilNAIi  0<  'CC  FANCY  , __ 

A*  ,-i  suirn-p  tif  ! riba I properly  rights,  291  if,  3u;j 
ADVERSE  POSSESSION 

Agniimi  It  1(1  hm  tribes  getierully, 
insL  riK*ui«'-s  ;»lo 

AGENT.  Si't*  also  SUPERINTENDENT. 

I h pies  transferred,  31 
1 )l!ic(?  ; ! ! Kkll  Hill  *(1,  31 
Puwim's  ;iml  dutbs,  77,  78,  17;» 

AGREEMENTS 

lJist  ingutebud  » nan  » ivut  ies^Oi 
Unverulng  tribes  by,  N II  L 6* 
interpret  atoms  of,  37  ib  SB  7 
l.iiiid  cessions  by.  67.  35  Iff 
AGRICULTURAL  LEASES,  Sm*  also  LEASING. 

Of  nlint It'll  lands,  21  HIT 

Uf  Five  Civilized  Tribes,  4-18 
Of  Ofmge  Tribe  4u“» 

Of  t riliii  1 iiiiitl.  statutes  permit! ing.  329  IT 
ALASKA 

Allotment h in.  412tt 
As  “Indian  ry,”  85b.  413 

Nnn-i'fquhvnnMii  of  traders’  licenses  in.  Jut.)  ^ 

Stilt  iiio.*  roftiilnii ng  liquor  traffic  in.  2,  8*30.  857,  405 
ALASKA  ORGANIZATION  ACT,  247,  278,  413IT 
ALASKAN  NATIVES 
As  “Indians,"  5 
As  tripos,  418 
Associations  of,  4l3if 
Brotherhood,  414,  415 
Citizenship.  156,  408 
Classification,  401 

End  or  Russian  rule,  402 
Const  t tut i otis  of,  130.  414 
Education,  40G 
Properly  rights,  407 
Reindeer  ownership,  4000* 

Rights  in  fishing  ami  hunt  ing,  407ff 

Right*  in  l:i lid,  413 ff 

Sources  of  Federal  power  over,  f)L  402 

, C ’OI 11  )LI n°R EVER A G E R , See  LIQUOR  TRAFFIC, 
Alienation,  See  a i xotments  , tribal  LAND. 

ALLOTMENT  ACT.  Sen*  GENERAL  ALLOTMENT  ACT, 
ALLOTMENTS,  Sot?  also  GENERAL  ALLOTMENT  ACT 
TRUST  PATENT 
Alienation 

Condemnation,  225ff,  SSI 
Congressional  power  re,  97f  221 
pevme,  08,  308,  111,  118,  221 
Exchange,  187.  220.  223ff,  303 
Five  Civilized  Tribes,  434 
Judicial  Male,  225 
Mortgage,  100,  221  ff,  225 
Osage  Tribe,  447 
IteimpoBltion  of  restrictions,  97 
Removal  of  restrictions,  07,  08,  220 
Restrictions  generally,  97,  104,  109,  221ff 
Sale,  1)7,  1 03,  110,  226,  2S3ff 
Approval  of,  107ff,  219 
Congressional  power  over,  97fE 
Contractual  capacity  of  Indians  re,  KHff.  221,  226 
Death  of  allottee  before,  SO,  107,  230 
Discontinuance  of,  S4ff,  217 
Early  experiments  in,  7.  19,  22,  28.  G3ff,  20b 
lOffect  of.  on  tribal  power,  108,  218,  272ff 
Effect  of  bankruptcy  on,  10G 
Effect  of  Wlioelpr-Iiowarcl  Act  on  ^84,  217 
Eligibility  to  receive,  3,  5.  108.  217ff 
Exchange  of. 

Generally,  223  _ . 

Under  Wheeler-How n vd  Act,  187,  *.-4,  303 


FortiMai  nets  forbidding,  217,  221 

Federal  aduitnmuul  ivc  power  ever,  52,  10* It 

lii  Alaska,  412II 

Inherit  a nec  of,  25,  20T  2:;  Iff,  380 
Loaning  (see  LEASING) 

Otis  study  of,  20Uff 

Partition  of  inherited  allotments,  .tAur 
Ke.smeied,  7,  98 
Results  of,  VIII,  108,  210ff 
Rights  of  convey  cos,  104,  22Gif 
Sale  of  inherited,  80,  2&UT.  303 

Satisfying  debts  contracted  prior  to  issuance  ul  patent  in 
fee,  SO 

Selection  of,  7S.  lOTff.  219 
Size,  218 

Statutes  re,  77,  20711: 

Surrender  of,  220 
Taxation  (see  TAXATION) 

Testamentary  disposition  of,  SL  111,  231 
To  Five  Civilized  Tripes,  4 30ft 
To  Osage  Tribe,  447 
Treaty  provisions  re,  03ff,  206 
Trust,  7,  08 

ANNUITIES  . t 4.  ,oa 

Congressional  appropriation  lor,  199 
Defined,  199 

Individual  rights  in,  109,  338 

Payments  of,  for  ceded  land.  449,  0*3.  74 fr,  *6 

Satisfying  cmlilow’  cli.ims  from,  •«'•>  „ 

St  mutes  regulating  iimimer  of  paying,  lUm« 

Treaty  provisions  ro,  43,  44,  4o,  51.  •>*,  199,  338,  *33  J, 

340,  343 

A PITIOFRI ATIONS  BY  CONGRESS 
For  annuities,  199 
For  civilization,  13,  752,  239,  419 
For  const  ruction,  24Sff,  392 
For  depredations,  74,  78,  200,  277,  339 
For  education,  5,  12,  20,  75,  1301T,  180,  2089;,  392,  419 
Per  health,  21,  243ff,  302 
For  Indian  gifts,  !98ff 
For  Indian  visits,  71,  348 
For  Ion  ns,  24511 
For  Pueblos,  38511 
For  purchase  of  lands. 

For  Indians,  8,  207ff,  302ff,  390 
From  Indians,  XII,  43fft  334ff,  340ff 
Fur  rations,  71,  79,  244 ff 
For  treating  with  Indians.  62,  68,  69 
History  of  Indian  Appropriation  Acts,  88 
Substantive  Law  in  Indian  Appropriation  Acts,  *6-88 
Treaties  calling  for,  39,  44ff,  237ff 
ARTS  AND  CRAFTS,  INDIAN 
Board  established,  8* 

Tax  exemption,  266 
ASSIGNMENTS 
Exchange,  189 

On  allotted  reservations,  180,  229 
On  unallotted  reservations,  189 
Standard,  1S9 

ASSOCIATION.  See  also  CIVIL  LIBERTIES. 

Freedom  of,  174 

ASSOCIATIONS,  See  alio  ALASKAN  NATIVES,  COOPERA- 
TIVES, CORPORATIONS 
Rights  of,  under  Taylor  Grazing  Act,  165 

ATTORNEYS 

Employment  of,  _ _ _ „ _ 

By  Indian  tribes,  76,  77,  126,  281,  3i0 
Under  WIieeler-Howa rd  Act,  130,  281 
Federal  legal  representation,  163,  2521T 
Paying,  sums  due  to  Indians,  76^ 

Representing  Indians  In  suits,  77,  163 
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BANDS,  INDIAN,  See  also  TRIBES,  INDIAN. 

Defined,  270fl\  414 
BANKRUPTCY 

Of  allot  toes,  l(5t? 

BEQUESTS 

Of  porfionnltv,  203ff 
BO  UN  DA  KIES,  RESERVATION 
Mode  of  determining,  830 
Statutory  provisions  re,  310 
St  roams  ns,  310ft 

Treaty  provisions  re*  Cff,  40,  HO,  310 
<AYCGA  N ATI  ON.  See  NEW  YORK  INDIANS. 

CEDED  LAND 

Civil  jurisdiction  over.  330 
Criminal  jurisdiction  over,  330 
Disposing  of,  330 ff 
Payment  for,  44,  340ff 
Proceed  $ from,  £15,  337 
Reserved  Indian  rights  in,  44,  33111 
Restoring  surplus,  335 
State  encroachment  on,  420 
Status,  334ff 

Subject  to  preemption  as  public  domain  land.  336,  419 
Statutes  re.  33411 

Treaties  and  agreements  re,  48.  51  ff,  55.  02,  04,  07,  334 
CHEROKEE  A* AT l ON  v,  OROROIA 

3Sn.  53 n.  55,  92.  I33nr  370ff.  2741T,  28Hn,  372n 
CHKHOKMRS.  See  also  FIVE  CIVILIZED  TUI  BBS. 
Agreement  provisions  re  enrollment,  432 
Allotments  to,  435 
Alienation  of,  435 
Taxation  of,  435 
Constitution  of,  129,  1-S4 
Judgments  timl  decrees,  2?5n 
Removal  westward  of.  549',  426 
Treaties  with,  43n,  45n,  40fl\  53n,  iS-hr.  311 
CHXCKASAWS.  See  also  FIVE  CIVILIZED  TRIBES. 
Allotment  g to,  435 
Alienation,  435 
Taxation,  435 
Enrollment  of,  433 
Removal  westward  of,  56,  420 
Treaties  with,  56 
CHILDREN 
Status  of. 

Force  of  tribal  custom  on,  4,  133ff*  138 

Of  negro  and  Indian  parents,  4 

Of  white  and  Indian  parents,  4,  99,  136,  18? 

As  affecting  right  to  share  in  tribal  property,  99*  187 
CHOATE  v.  TRAPP 

67n,  94 n,  08,  17In,  l?3n,  195n,  255n,  28o,  434n 
CHOCTAWS,  See  also  FIVE  CIVILIZED  TRIBES. 
Allotments  to*  435 

Alienation,  435,,  436 
Taxation,  435,  436 
As  a tribe,  273 
Constitution  of,  120 
EnrolamGnt  of,  433 
Removal  westward  ©f,  56,  428 
Treaties  with,  44n,  57,  108,  200 
CITIZENSHIP 

As  affecting  pov>  er  of  United  States  over  Indian,  156ff,  172 
Diversity  of,  m basis  for  civil  jurisdiction,  372 
Effect  ofT 

On  federal  power  to  tax,  9S 
On  right  to  vote,  X,  156£E 
On  state  power  to  tax,  156 
On  tribal  existence,  156.  272 
Noncitizen  Indians*  l 54tf 
Of  Alaskan  Natives,  300,  403 
Of  Five  Civilized  Tribes,  IS&ff 
Of  half  breeds,  3f  4 
State,  X.  16,  27,  107,  156,  238 
Tribal.  99,  114n,  133ff 
United  States 

Generally.  X,  14,  1G,  26,  I53ff*  1*6 
Treaties  conferring,  64,  353 
Statutes  conferring.  4.  82,  153ff,  238 
CITIZENSHIP  ACT,  82,  1 &3ff s 182,  404 


CIVIL  ,1 URI SDICT 1 ON 
Federal 

Administrative  tribunals,  37Sff 
Court  of  Claims,  37:*, ff 

Federal  courts  generally.  119,  387,  1 10ff,  HGGff 
Parties 

Individual  Indians  us,  372 
Noii-Imlians  ns,  121,  I4S 
Tribes  ns,  371 
United  States  as,  3G6ff 
Visiting  Indians  as.  34S 
United  States  as  intervener,  371 
Subject  matter 

Generally,  119.  367,  372ff 
Suits  involving  Indian  land.  367ff 
Personalty,  369 
State,  11917,  146,  37917 
Treaty  provisions  re.  45ff 
Tribal,  8,  22,  137,  146ff,  3S2ff 
CIVIL  LIBERTIES 

Generally,  X,  28.  S3ff,  93,  124.  178ff 
Freedom  from  discrimination,  173ff 
Freedom  of  association,  174 
Freedom  of  petition,  175 
Freedom  of  speech,  73,  174 
Freedom  <tf  worship,  124,  174 IT.  394 
Repeal  of  restrictive  laws,  K3-S4,  174=175 
CIVIL  SERVICE 

Extension  to  Indian  Service,  22,  31 
Indians  in  Indian  Service  under,  22,  27fF,  1591T 
CIVILIAN  COroEHtVATlOX  C<  TIPS 
Indian  ourofltips  hr  83, 102 
CIVILISATION 

Congressional  appropriation  for,  18,  72,  239,  419 
COMMERCE  WITH  INDIAN  TRIBES 

Power  of  CVmgrp'ss  to  regulate,  89.  9117,  353 
CDM M IBS  1 ONER  OF  INDIAN  AFFAIRS 
Appointment*  10,  31*  72 
Duties  and  powers,  ID,  29,  76,  101  ff 
List  of  Commissioners,  llff 
Power  to  regulate  India u trading,  267,  349 
COMPETENCY.  See  also  INCOMPETENT 

As  condition  to  Issuance  of  fee  patents,  23.  i0f>,  J 68,  226 
As  condition  to  receipt  of  tribal  trust  or  other  funds,  25, 169 
As  condition  to  sale  of  inherited  lands,  25,  110 
Certificates  of*  25,  109,  168 

Issuance  of*  by  Secretary  of  Interior,  ifiSff 
Procedure  for  acquiring,  25 
Defined.  I07ff 
CONDEMNATION 

Rv  federal  government,  95,  105,  275,  310,  381 
By  states,  22M,  275,  310,  381 

Right  of  Indians  to  just  compensation  for,  96,  07,  105 
CONGRESS 

Treaty  provision  for  representation  in,  42 
CONGRESSIONAL  POWER  OVER  INDIAN  AFFAIRS 
Appropriations,  08  (see  also  APPROPRIATIONS) 

As  conferred  by  treaties,  42 
Constitutional  limitations  on,  96 
Constitutional  sources* 

Admission  of  new  suites,  90,  92 
Commerce  clause,  X.  10;  69,  91  ff,  353 ff 
Establishing  naturali  nation  rules,  90 
Establishing  postroads,  90 
Establishing  tribunals*  00 
Generally,  X,  B9ff 
National  defense,  93ff 
Plenary  power,  96,  156 
United  States  territory  and  property;  94ff 
Granting  rights-otarav.  95.  104.  Ill,  200.  209 
Indian  trading  (see  TRADING,  INDIAN) 

Individual  funds  (see  FUNDS,  INDIVIDUAL) 

Individual  lands  (see  ALLOTMENTS*  LANDS,  INDI- 
VIDUAL) 

Liquor  traffic  (see  LIQUOR  TRAFFIC) 

Removing  persons  from  Indian  country,  143 
Treaty  making  power,  Xf  84,  42,  91 
Tribal  funds  (see  TRIBAL  FUNDS) 

Tribal  lands  (see  TRIBAL  LANDS) 

Tribal  membership  (see  MEMBERSHIP,  TRIBAL) 
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Cl INSTITUTIONS,  TRIP.  J, 

Coital'-  ■ssiOii;]  I yiflw«r  iivi-t.  I'H 

Hint i ivy  of*  iUfe/T 

Of  AhiftkiiU  Nil U vp<=,  130 

Of  Kivt‘  CfrHized  Tribes,  I2HT 

Of  Oklahoma  Tribes,  330 

i \r  vw'hnK,  zm 

fif  Henooa  Nation,  421,  422 

Provisions  re 

Civil  liberties.  J24n 

Disposition  of  tribal  pci>oimlty.  It'S,  347 
Dorn oh t ie  re  1 i 1 1 to  ? i s',  1 37 ff 
Ken m mi  re  rigid  s,  I24n 
f Tiben taiK-e  laws,  141 
Land  assignment*  on  reservations,  ISO 
Leasing,  330,  335,  343 
Levy  of  taxes,  143,  20017 
Religious  freedom,  124 
Highly  of  accused,  124n,  181 
Suffrage,  124n 
Tr Util  1 in ei 1 1 bersh  i p*  1 3(  iff 
Crider  Wlieeloi^Moward  Act,  I-V,  miff,  330 
CONTINENTAL  CONGRESS 

Dealings  with  New  Turk  indbufs.  325n,  4’lSff 
Mi  uin  genic  lit  of  J mli  Ji  n Affairs'*  9,  <>0,  806n*  323  n 
Treaties:  with  Indian  tribes,  33,  ISff,  294,  418ff 
( 7 iWftAC'f  SYSTEM 

Of  i^mlumhig  Indian  supplier,  22.  102 
r oNTR‘  A-r  ts 

A ffee  l j-jviT  allot  incut H,  122,  164,  221,  220 

Applit-ii  t:k}»ri  of  general  rales  of  contract  law  to,  280ff 

Betw  en  iivrlimi  tribes  and  United  States,  279ff 

Between  Yndiivn  tribes  arid  third  parties,,  280*  281 

Between  two  Indian  tribes,  280 

liuriftcfts  organisations,  185 

Capacity  of  Indian  tribes  to  make,  15,  31,  77,  270ff,  302 
Ca pitchy  of  Indians  to  make,  126,  1(14 if 
Cooperatives,  165 

Exempting  land  from  state  taxation,  257 
Federal  approval  of  Indian,  77,  112,  Kin.  !280fF 
Federal  power  to  make,  fiifir  Indiflji#,  1.1 2 if 
Land  ccssltii  - ( agree  merit*  a*.  386 
Of  ineorpora.rd  tribes.  282 
Power  of  Attorn^,  KU  833 
J lights  of  creditors',  565fF 
Statutes  restricting,  77,  Mjrf..  Miff 
Tribal  laws  determining vnSluHiy  off,  1:26,  144 
COOPERATIVES,  INDIAN.  See  also  ALASKAN  NATIVES, 
OKLAHOMA  WELFARE  ACT,  WHEELER  .HOWARD  ACT. 
Formation  of,  84,  165 
Loans  to,  246,  455 
COIiPO  RATIONS 

Alaskan  Natives  as,  414 

Contracts  executed  by  incorporated  tribes,  246,  282 
Disposition  of  share  ill  tribal,  187 
Formation  of  tribal,  under  Wheeler- Howard  Act,  85 
Indian  tribes  as,  257,  277ff*  309,  329,  346 
Liability  of  tribal,  for  acts  of  members,  278 
Provisions  ill  corporate  charters,  M2,  329 
Disposition  of  tribal  fmsdJB,  340 
Tribal  leasing,  329ff 
Pueblos  as,  278,  3D0ff 
Rights  of,  under  Taylor-Grating  Act,  165 
Statutes  for  acquiring  corporate  status,  27Sff 
COUNCILS,  TRIBAL,  See  also  CONSTITUTIONS,  TRIBAL, 
TRIBAL  POWER  OVER  INDIAN  AFFAIRS, 

Form  and  organization,  126ff 
Powers  generally,  I26ff 
Delegating,  148 
To  act  for  tribes,  127 

To  appoint  guardians  for  incompetents  and  minors,  137 
To  make  leases,  104 
COURT  OF  CLAIMS 

Jurisdiction,  269,  373ff 

Claims  against  Indians,  SO,  269 
Claims  by  Indians,  373ff 

Under  statutes,  871,  374ff 
Under  treaties,  35,  5Sff,  310,  3T4 
COURTS,  TRIBAL 

Civil  jurisdiction  of,  14OT,  382ff 


Criminal  jurisdiction  of.  145C.  mm 

Effect  of  ueKsiohM  of,  i?n  state  and  federal  courts. 

Civil,  145,  2T5,  831,  382 
Criminal,  22,  145,  382 
Satisfaction  of  Judgments  rendered  by.  382 
Under  Wheel©  r-IXowart!  Act,  140 
i COURTS  OF  INDIAN  OFFENSES 
JmrtodR’tlou,  14 Iff,  mm 
Legal  basis  of,  l<JSnt  14Sff 
CREDIT.  See  LOANS*  FEDERAL. 

CREDIT  ASSOCIATIONS.  See  ASSOCIATIONS,  COOPERA- 
TIVES. 

CREDITORS 

Government;**  liability  to,  105 
Rights  of,  re  Indian  contracts* 

Bankruptcy  of  allottee,  10$ 

Limitations,  106 

Subjecting  tribal  funds  held  by  United  States  to  claims  of, 
366,  :m 

CREEKS.  Se«  also  FIVE  CIVILIZED  TRIBES. 

Allot  me/ R to,  437 
Aliena!  ion,  437 
Taxation,  437 

As  wards  of  the  United  States,  99 
CouHtifntion  of*  129 
Removal  west  ward  of,  33*  SSff,  420 
Rights  of  occupants  of  tribal  land*  188- 
Title  to  tribal  hind,  184 
Treaties  with,  41n,  42n,  50p,  58 
Tribal  roll  of*  114 
CRIMINAL  JURISDICTION 
Concurrent 

Of  state  and  federal  courts  362 
Of  tribal  and  federal  courts,  8*  78,,  147*  3Sftff»  363 
Of  tribal  and  state  courts;  362 
Federal 


Over  offenses  in  federal  control  areas,  2,  27,  71,  74,  76, 
78f  120*  147,  360ff,  305! 

Over  offenses  in  Indian  country 

By  Indian  against  Indian*.  2,  7 . 27,  45*  59,  125  146, 
359*  3620! 

Ry  Indian  against  non-Indian,  45,  £8, 147,  303ft 
By  nr-  Indian  against  Indian,  45,  58,  70,  76,  120, 
14* , odl*  364 

By  non- Indian  against  non-Indian,  70,  121,  365 
Generally,  3,  5,  7 IT*  58,  71,  74,  l40ff,  358ff 
Of  Indians  of  mixed  blood,  4 
Of  Indians  on  tribal  roll,  99n 
Outside  federal  control  areas,  860;*  365 
State 

In  Indian  country,  8,  74, 118,  120ff*  146,  361 
Outside  reservation,  i20ff,  146,  253' 

Treaty  provisions  re,  45,  X4S 
Tribal,  6,  22>  58,  74,  76,  124ff,  145fff  308ff 
CROPS 


Oreditor-s  right  to  sell  mortgaged,  160 
Individual  rights  in,  166,  204 
Mortgage  of,  by  allottee,  166,  204,  225 
Sale  of  severed,  204 
GROW  DOG  CASE 
42,  78*  12411,  X4Sff 
CURTIS  ACT*  430 


CUSTOM, 

Administration  of  justice,  1455? 

Contracts,  145 

Descent  and  distribution  of  property,  118*  130ft,  202 
Divorce,  120*  137ff 
Force  of,  4*  137ff,  I44ff 


Marriage,  120,  135,  137ff,  145 
Rights  of  c 


! occupant  of  tribal  Mud,  188 
Status  of  offspring  of  Indian  and  mon-Indian  parents,  4,  134, 
136 


Transferring  interests  in  tribal  property,  187 
Tribal  conveyances,  325 
Tribal  membership,  133, 135 
Use  and  disposition  of  tribal  property,  144ff,  S20 
DAWES  ACT,  See  GENERAL  ALLOTMENT  ACT. 
DAWES  COMMISSION,  378,  433 
DEFENSE,  NATIONAL 

Congressional  power  re,  93 
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DEFINITIONS 

Agreements  and  treaties.  07 

a i limed  land,  liny 

Annuities,  199 

Bund.  Indian,  270ff,  414 

Extinguishment  of  Indian  title,  7,  322 

f.MiMjjijfKit  etiey,  lGTff 

Indian,  2 ft,  SO,  lf»3 

uf  mixed  blood,  Mff 
Indian  country,  off,  .*130 
Indian  nut  taxed,  89,  157,  254 
Indian  roserval i«»nt  G,  419,  2u6 
hid  fail  title,  320ff 

Rout  rioted  u liniment,  restricted  fee,  S,  109 

Selecting  allotments,  219 

Treaties.  17 

Tribal  funds,  103 

T.  ibid  ownership,  183 

Tribal  projKTtv.  28? ff 

Tribes  2GSff,  414 

Trust  nl  lot  incut.  I rust  patent,  8,  109 
DUlTiEDATlOXH 

Settleijieiir  of  Wninis  for,  74,  7817,  20911’,  277.  330.  377 
Treaty  provisions  re,  43,  49,  200 
Tribal  liability  for.  277 IT 
Tribal  punishment  for.  361 
DESCENT  AND  DISTRIBUTION 

Application  of  federal  legMaflnn  to,  110.  139.  203,  230,  232, 
264 

Appbeat ion  of  stale  laws  to,  117,  140,  202,  230.  204 
General  Allotment  Art  as  offeeUug,  lit,  1 39,  230 
Ol’  a United  lands.  22917 

I i U r « t *u  y , 110,  230,  444 

Testamentary  disposition,  98.  Ill,  139,  *221,  1 15 
Of  personalty 

I n t os l uey,  139IT,  203 
Wills,  43917,  203 
Probating  wills,  141,  445 
Tribal  laws  re, 

Determination  of  heirs,  25,  141,  230 
Eseiient  of  property,  139 
lies rrkt lug  «!(wit  of  property,  130 
Sint  ns  of  illegitimates,  140 
Tribal  power  over,  111,  IITIT,  139ff,  202 
Allotments,  118,  139,  202 
Personal  property,  139,  202 
Heal  property,  I89ff,  I4fi 
Trust  property,  141,  230 
DISCRIMINATION 

Anil-dtacrliulmtion  statutes  and  treaties.  159,  ITSft 
Cnristitutlonnl  protection  against,  K,  179ff 
Dlserlmlimtory  federal  laws,  174 
Discriminatory  state  Laws,  173ff 
Education,  180 

Oppressive  federal  administrative  action,  175 
Public  office.  159 
HSgbt  to  freedom  from,  173ft 
Right  to  leave  reservation*  177 
Suffrage,  157ff 
DIVORCE 

Application  of  state  laws  to,  120 
Force  of  tribal  custom  and  laws  on,  120,  137ff 
DOMESTIC  RELATIONS 

Federal  control  over,  !87ff 
State  control  over,  120,  137 
Tribal  power  over, 

Customs  and  traditions,  effect  of,  137 
Generally,  4,  120,  122,  137ff,  218 
Property  relations  of  husband  and  wife,  137 
Validity  of  tribal  marriage  and  divorce  5,  138ff 
EDUCATION,  INDIAN,  See  also  SCHOOLS. 

Compulsory,  118,  241 

Con^gijessional  appropriations  for,  12,  14,  20,  75,  79,  ISO, 

Restrictions,  79ff.  242,  346 
Persons  eligible  for  school  attendance,  81,  241 
Of  Ahiskau  Natives,  406 
Of  New  York  Indians,  419 
Right  of  Indian 

To  attend  federal  schools,  27,  30,  238 
To  attend  state  schools,  ISO,  24lff 


Treaty  provisions  re,  50,  51,  239,  249 
Use  of  tribe!  funds  for,  240,  242,  337,  340 
EMINENT  DOMAIN.  See  CONDEMNATION. 

EMPLOYEES.  See  GOVERNMENT  EMPLOYEES. 
EMPLOYMENT,  See  PUBLIC  EMPLOYMENT, 
ENROLLMENT.  See  also  MEMBERSHIP,  TRIBAL. 
Authority  of  Secretary  of  Interior  re.  133 
Congressional  power  in  deiine,  Ubff.  133,  431 
Federal  administrative  authority  over,  76,  99,  11417 
Muridarmn?  to  compel,  H4,  135:1 133 
Of  Creeks,  114 
Of  Oklahoma  tribes,  430ff 
Statutes  authorizing,  US,  11  1,  344 
Treaties  authorizing,  98,  114 
Tribal  power  re,  4,  76,  5$,  114,  J33 
VohUmI  right  in  tribal  nroiierty  not  ueouired  by,  90 
ESCHEAT 

Of  tribal  lands,  Sllff 

EXECUTIVE  OBDEIi  UE8EHVATIONS.  KHff,  IUXI.  .V2K 
EXPATRIATION 
Itifiht  of,  177ft 
EXTRADITION 

Treaty  provisions  re,  40 
FEDERAL  ADMINISTRATIVE  TRIBUNALS 
Congressional  power  to  crone,  SJOff 
Judgments  of,  378 
Jurisdiction.  378 

FEDERAL  POWER  OVER  INDIAN  AFFAIRS 
Administrative  power 

Acquisition  of  tribal  land,  102ff 
Adjudications,  100 
Alienation  of  tribal  bind,  1 04 
Approval  of  Indian  contracts,  112,  !64 
Grinding  of  right j*.<if-wnyt  104,  m,  275 
Individual  n.lds  (see  FUNDS,  INDIVIDUAL) 
Individual  lands  (see  A LLOTM ENTS ) 

Leasing  of  allotted  lamia  (set?  LEASING) 

Leasing  of  tribal  hind,  104  (see  also  LEASING) 
Membership,  (see  ENROLLMENT) 

Uf  Comhiisalomer  of  Indian  Affairs,  101 
Of  President,  IDOff 

As  conferred  by  treating,  42 
Of  Secretary  of  Interior,  101,  103 
Probate  of  estates,  110 
Range,  100 
Regulations,  lCttfl? 

Source,  100 

Tribal  funds  (mfe  TRIBAL  FUNDS) 

Alaskan  Natives,  403 

A j i ( I’d iscilm i na ttfry  statutes  ami  treaties,  1780 
Congressionn  1 power  ( see  CONGRESSIONAL  POWER 
OVER  INDIAN  AFFAIRS) 

Discriminatory  legislation,  175 

Generally,  X,  117,  120 

Mew  York  Indians,  4i§ff 

Over  tribe  incorporated  under  state  Jaw.  309 

PuebVos,,  mm 

Treaty  makijrg  power,  33,  91,  353 
FEDERAL  SERVICES 

Education  (see  EDUCATION) 

Generally,  237ff 

Health  (see  HEALTH  SERVICES) 

Legal  services  (see  LEGAL  SERVICES) 

Loans  (see  LOANS,,  FEDERAL) 

Hattons,  relief  end  rehabilitation  (see  RATIONS) 
Reclamation  and  irrigation  (see  RECLAMATION  AND 
IRRIGATION) 

Social  security  (see  SOCIAL  SECURITY) 

FISHING 

Regulation  of,  191,  286 
Rights  of  Alaskan  Natives,  468Jf 
Tribal  rights  in 

Alienated  land,  37 

Ceded  land,  44,  285,,  336 

Limitations,  286 

Tribal  land,  X44,  184,  19lr  285® 

FIVE  CIVILIZED  TRIBES 
Allotments,  430ff 

Alienation  of,  434 
Leasing  of,  442 ff 
Taxation  of,  434 
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As  a group,  439 

Citizenship  (see  CITIZENSHIP) 

Coustiiiition  of*  12Sff 
Enrollment  statutes,  430ff 
Inherit  nine.  44-1  tT 
intestacy,  I M 
Partition  of  lands,  446 
Probate  juried ici Jon,  445 
Wilis,  445 
Land  In  ws,  IRHiT 

Restricted  funds  of  members,  trusts  of,  444 
Slavery  under,  3 SI 

Term i nation  of  tribal  government,  429 
Treaties  with,  4Sff,  65 
Who  are,  425 

FIVE  NATIONS  See  IROQUOIS  INDIAN  CONFEDERACY- 
FLORIDA  INDIANS 

Removal  westward  of,  GO 
FREEDAIEN 

Status,  21,  IS  Iff 

FUNDS,  INDIVIDUAL,  See  also  TRIBAL  FUNDS, 
Congressional  power  over.  IB,  113,  196 If,  198 
CmiLml  by  Secretary  of  Inferior  over,  118,  198,  201 
Deiingiu*  of,  1*02 
Handling  of, 

3iy  Federal  administrative  officials,  113,  197,  201 
By  owner,  25,  196.  201 
I uveal  incut  of,  113,  201 
Regulations  rn  disburseimaits,  till,  192,  201 
Restricted,  396 
Sources  of,  78,  l96lf 
Trusts  of  restricted* 

Generally,  195 

Of  Five  Civilized  Tribes,  444 
Unrestricted,  190 

FUNDS.  TRIBAL,  See  TRIBAL  FUNDS. 

GENERAL  ALLOTMENT  ACT 
Allotments  made  by  agents,  78 

Allotments  to  Indians  not  residing  on  reservation,  7S 
Amendments,  25,  79,  Slt  109,  212,  gl7r  220,  222,  SOS 
Approval  of  allotment*,  219 
Background,  21,  206ff 
Cancelling  allotments,  219 

Conferring  U.  citizenship,  14,  354,  18617,  208 
Consequences  of,  2l0ff 

Effect  of,  on  Executive  Order  Reservations,  209 
Employment  of  Indians  In  Fedora!  Government,  79 
Exempting  allotments  from  suite  taxation.  25$ 

Ho'diug  of  rifle  hi  trust  by  United  States,  78,  109 
E.-^unnee  of  patents  in  fee  under,  25,  3 00,  208,  226.  254. 
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Issuance  of  trust  patents  under,  109,  258 
Leasing,  79,  227 
Purpose,  208 

Restricting  alienation  of  allotment*  78, 109.  118,  268.  221 
Restricting  tribal  power  over  descent  and  distribution  of 
property,  118,  139 
Results,  21Qff 

Sale  of  surplus  lands*.  78,  334 
Selection  of  3 dolmen  L 78,  107,  207,  219 

State  inheritance  laws  govern  descent  and  partition  of 
allotments,  XT,  78*  11717,  230,  380 
Surrender  of  allotments,  223 
Taxation  of  allotments,  258 
Water  rights  of  allotments,  79 
GIFTS,  INDIAN 

Congressional  appropriation  for,  198,  206 
Purpose  of,  198 
Treaty  provisions  re,  52 
GOVERNMENT  EMPLOYEES 
Purchase  of  leases  by,  229 
Restrictions  on  trade  with  Indians,  31,  359 
Rights  and  duties  to  Indians,  149 
Status  of  Indian  administrative  employees,  11,  31 
Tribal  supervision  of,  149 

GOVERNMENT,  TRIBAL.  See  TRIBAL  SELF-GOVERN- 
MENT. 

GRAZING 

Individual  rights  in,  on  unallotted  land,  190,  205 

Leasing  for,  227 

Pueblo  rights,  189,  399n,  135 

Regulation  of.  190,  20G 


GRAZING  LEASES,  See  also  PERMITS. 

Of  allotted  lands,  213 

Of  Five  Civilized  Tribes,  443 
Of  tribal  lands 

Statutes  permitting,  329 
To  non-Indians,  21,  327 

Payment  of  soil  conservation  Iienclits  to  lessees,  333 
Tribal  rights  re  (see  LEASING) 

GUADALUPE  HIDALGO,  TREATY  OF,  303n,  385,  887 
GUARDIAN 


United  States  as. 

Of  Indians,  ,8,  94,  97,  WHtr  303,  360 
Of  Pueblos,  890,  899 
Relationship  not  affecteiit  by 
Allotments,  1.72,  21S 
Citizenship,  155.  156ff 
HEADUTOHTS.  See  OSAGE  TRIBE. 

HEALTH  SERVICES 

Congressional  appropriations  for,  21,  243£f,  892 
Hospitals,  243 

Commitment  of  Insane*  244 
Persons  eligible  to  admission,  244 
Physicians  on  reservations*  243 
Provided  by  Office  of  Indian  Affairs,  243 
Right  to  receive  federal,  13,  26,  244 
Sanitary  regulations,  27,  237,  244 
Stale's  right  to  enforce  regulations  re,  118,  244 
Use  of  tribal  funds  for,  243 
HEIRS 

Of  restricted  allotted  lands 

Determination  of,  1 lOtY.  230 
Interest  of;,  183,  196 

Under  Genera]  Allotment  Art,  lltff,  230 
HEIRSHIP  LANDS,  See  also  ALLOTMENT*  HEIRS,  LEAS 
1NG,  PROBATE  OF  ESTATES. 

Administrative  power  re,  110-113 
Administrative  problem,  26-28,  80 
Congressional  power  re,  97-98 
Five  Civilized  Tribes,  444ff 
Generally,  229ff 

Leasing  of,  227R  (see  LEASING) 

Osage,  446® 

Policy  re,  87 

Tribal  power  re,  13917,  I43ff,  1 $817 
HOMESTEADS 

Application  for  homestead  entry,  218 
Immunity  from  state  taxation  of,  2t>9 
Indian  Homestead  Act,  222 
On  the  public  domain,  186n 
Within  purview  of  General  Allotment  Act,  222 
HUNTING 

Regulating,  280 

Rights  of  Alaskan  Natives  re,  408ff 
Treaty  provisions  re,  44,  50 
Tribal  rights  re. 

Limitations  on,  286 
On  ceded  land,  44,  285,  330 
On  tribal  land,  144,  2S5ff 
IMPROVEMENTS 
Individual  rights 

In  allotted  land,  220,  224 
In  tribal  land,  189,  319 
Federal  loans  for,  246,  247 
Renting  improved  land,  330 

Right  to  compensation  for*  on  land  sold  or  ceded,  319ff 
Rights  of  third  parties  to,  on  tribal  land,  319ft 
Triba'  rights  in,  1S9,  319ffi 
INCOME,  TRIBAL 
Sources  of,  340ff 
INCOME  TAXES 
Exemptions,  265 
Federal,  265,  37Qffi 

INCOMPETENCY.  See  also  COMPETENCY 
Defined,  16T 

Inability  to  alienate  land,  167fT 
Inability  to  receive  or  spend  funds,  169 
Minors,  167 
Orphan  children,  199 

INDIAN  AGREEMENTS,  See  AGREEMENTS. 

INDIAN  COUNTRY 
Alaska  as*  350 
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Ceded  kind  as.  336 

Criminal  jurforiicthni  of  crimes  in.  {see  CRIMINAL  JURIS- 
DICTION) 

Defined,  sir.  73,  .m  35s 

Pueblo  land,  7,  380 

INDIAN  REORGANIZATION  ACT.  See  WHEELEU-UOWaRD 
ACT. 

INDIAN  TERRITORY 
Government  of,  427IF 
Removing  cuttle  from,  prohibited,  77 
Self-government  in,  42Gft 
INDIAN  TITLE.  See  TITLE,  TRIBAL, 

INDIAN  VISITS 

Con gression.il  appvopriiitiosiK  for,  71,  346 
INDIANS 

Alaskan  Natives  as,  5 

Classification  of,  by  Congress,  4 ft 

Defined,  2k,  152 

Not  taxed,  89,  157  ft.  254 

Of  mixed  blood,  4ft 

Pueblos  US,  3^) 

Status,  14,  IS,  15lff,  372 
INHERITANCE  TAXES 
Federal,  205 
State,  264 ft 
INTERVENER 

1 Tni tud  States  as,  371 
IROQUOIS  INDIAN  CONFEDERACY 
Constitution,  128 
History i 41  Off 

Treaties  with  Five  Nations  of,  51 
Treaties  with  Six  Nations  of,  48ff,  51 
IRUlC  AT  ION,  See  RECLAMATION  AND  IRRIGATION, 
JOHNSON  v.  MvJNTOSJl 
47n,  293  ft,  324 

J 0 H N SON-01  1 I A LLT4  Y A CT 

Providing  for  federal-state  cooperation  rc 
Agricultural  assistance,  S3 
Education,  S3,  241 
Medical  attention,  83,  244 
Social  welfare,  S3 
JUDGMENTS 

Effect  of,  against  United  Stales,  369ft 
Enforcing, 

Ago  in  St  restricted  land,  166,  225 
Against  restricted  money,  166 
Against  unrestricted  property,  104 
O f f ed  e ra  1 ad  m i n I s t r a f i v o.  t rl buna l s,  37 8 
Of  tribal  courts,  effect;  of,  145,  275,  382 
JURISDICTION.  See  CIVIL  JURISDICTION.  CRIMINAL  JU- 
KI SmCT  ION.  FEDERAL  POWER  OVER  INDIAN  AFFAIRS, 
STATE  ROWER  OVER  INDIAN  AFFAIRS,  TRIBAL  POWER 
OVER  INDIAN  AFFAIRS, 

KAO  AM  A CASE.  See  UNIT  BO  STATES  v.  E AG  AM  A. 
LACHES 

As  defense  in  suits  by  and  n gainst  Indian,  163 
LANDS,  INDIVIDUAL,  See  also  ALLOTMENTS, 
Congressional  power  over,  97 
Federal  administrative  power  over, 

Approval  of  allotment,  107 
Leasing,  104,  111 
Issuance  of  right-of-way,  HI 
Probate  of  estates,  110 
Release  of  restrictions,  108 
State  taxation,  2f>7ff 

Tribal  power  over  use  and  disposition,  143 
LANDS,  TRIBAL.  See  TRIBAL  LANDS. 

LAW  AND  ORDER 

Jurisdiction  over,  35Sft 
Tribal  penal  codes,  149 
Tribal  power,  1 4513! 

LEASING 

Objections  to,  25 
Distinguished  from  permits,  333 
Of  allotted  lands,  213,  227ft 

Approval  of,  by  Secretary  of  Interior,  79,  111ft,  213, 
227 

By  allottee  or  heirs,  81,  227ft 
Congressional  power  over,  113,  197 
Consent  of  allottee  ns  prerequisite  to,  112, 188 
Federal  administrative  power  over,  lllff 


In  heirship  status,  284 
“inability*'  of  allottee  as  condition  to,  213 
Of  Five  Civilized  Tribes,  442ft 
Of  Osage  Tribe,  454 
Purpose  of  lease.  227 
I Regulations  re,  113,  220 
Statutes  permitting.  70,  SO,  1 (H,  113,  227ft 
Term  of  lease,  227 
Of  tribal  hinds 

By  New  York  Indians,  421 
By  tribes,  24,  79,  104,  1$&  325ft,  330ff 
Ciiiigresslomil  power  over,  21,  830 
Disposition  of  proceeds  from,  842 
Farming  (see  AG  It  1 CULTURAL  LEASES) 

Gracing  (see  GRAZING  LEASES) 

Individual  rights  re,  183,  188,  332 
Mineral  (see  MINERAL  LEASES) 

Permit®  (see  PERMITS) 

Rights  of  lessee  under  invalid  louse,  331  ft 
Statutes  permitting,  79,  87,  t()4,  227,  325ft  330,  342 
Timber  sales  (see  TIMBER  SALE) 

Treaties  permitting,  826ft 
Under  the  Pueblos  Lands  Act,  390 
Unsold  ceded  kimi,  335 
Validity,  smit  421 
LEAVITT  ACT.  83,  249ft 
LEGAL  SERVICES.  Sou  also  ATTORNEYS. 

Right  to  reettive  Federal,  iu3#  252ft 
LESSEE 

Rights  of,  under  invalid  leases,  8ft  1ft 
Taxing,  of  Indian  lands,  257 
LICENSING 

Distinguished  from  leasing,  333 
Interference  with  interstate  commerce  by,  332 
Of  Indians  to  leave  reservation,  23 
Of  n mi  Indians 

By  Federal  Government,  23,  142,  332,  349 
By  Federal  Power  Commission,  32 
By  tribes.  142,  332ft 
Of  traders,  $49ff 
Tribal  power  of,  142,  332 ffi 
LIQUOR  TRAFFIC 

Existing  prohibitions,  855ft 

To  Indian  allottees  and  wards,  354ft 
Federal  power  re,  92,  352ft 
Sources  of,  92,  852ft 
Historical  bach ground  of  laws  re,  352ft 
In  Alaska,  357 

III  New  Mexico  Pueblos.  388ff 
Lands  subject  to  liquor  laws,  93,  353,  356 
Regulation  of,  by  treaty,  42,  43,  57,  303 
Statutes  prohibiting,  4,  5,  7,  71,  78,  74,  76,  77,  92,  350,  354ff 
Enforcement  n gen  dies,  857  ft 
Enforcement  measures,  353ff 

Search  and  seizure  provisions,  356ft 

LIVESTOCK 

As  tribal  property,  144,  204 
Furnishing,  by  United  States,  204 
Mortgage  of,  205 

Removal  from  Indian  Territory,  77 
Sale  of,  77,  205 
LOANS,  FEDERAL 

Appropriations  for,  245ft 
Legislation  providing  for,  245ft 
Purpose,  245,  348 
Sources,  245 

Statutes  permitting*  to  cooperatives,  165,  246,  455 
Statutes  establishing  revolving  credit,  funds,  246ft 
To  individuals 

In  Oklahoma,  247 
From  gratuity  funds,  245 
From  relief  funds,  245.  247 
From  tribal  funds,  24fiff 
To  tribes 

From  relief  funds,  245,  247ft 
From  revolving  credit  funds,  245ff 
Under  Oklahoma  Welfare  Act,  247,  455 
Under  Wlieeler-Howard  Act,  S4ft,  246 
MANDAMUS 

To  compel  admission  to  state  schools,  180 
To  com  pel  enrollment,  114,  115,  13B 
To  compel  issuance  of  patent  In  fee,  107 
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MARRIAGE 

Application  of  stale  laws  to,  120,  1ST 
Force  of  tribal  customs  and  laws  on,  120,  337ff,  145 
Intermarriage,  79,  134,  ISO,  189 
MEMBERSHIP,  TRIBAL.  See  also  ENROLLMENT. 
Administrative  power  over,  76*  1 14 ft 
Adoption  into-,  by  marriage,  1S4 
As  affecting  right  to  allotment.  4,  13  4u,  133,  IBS,  219 
As  affecting  right  to  share  in  tribal  property,  78,  98,  114, 
3 3 Iff,  14#:  IS5ff,  1ST,  344 

As  affecting  right  to  vote  in  tribal  election,  H4,  134 
As  a basis  for  restricting  descent  of  property,  139 
As  a political  relation,  136 
Classification,  134 
Congressional  power  over,  98£f 
Constitutional  provisions  on,  136 
Determination  of, 

By  Congress,  98,  133,  431 
By  tribes,  4T  76,  98,  114,  122,  ISBff 
Effect  of  United  States  citizenship  on,  156 
Federal  jurisdiction  over  white  men  adopted  into,  186 
Mandamus,  as  a remedy  to  compel,  114,  115,  133 
Recognition  by  tribal  chiefs  as  test  of,  135 
MERIAM  REPORT 

On  economic  problems,  27 
On  education,  26n,  27,  240 
On  health,  28ff 
On  Indian  lands,  229 
On  law  and  order,  27 
On  policy  of  individual  allotment,  26 
On  social  objectives  of  Indian  administration,  27 
On  state  taxation,  25Sff 


MEXICO 

Indian  titles  under  law  of,  304-305 
Pueblos  under,  384ff 

Treaty  of  Guadalupe  Hidalgo  with,  303n,  385,  387 
MIDDLE  RIO  GRANDE  CONSERVANCY  DISTRICT 
Irrigation  and  reclamation  of  pueblo  lands,  392 
MILITARY  SERVICE 

Employing  Indians  in,  161 
MINERAL  LEASES 

Of  allotted  lands,  213,  229,  813 
Of  Five  Civilized  Tribes,  443 
Of  Osage  Tribes,  454 
Of  tribal  land 

By  Secretary  of  Interior,  328ff 
By  tribes,  2i,  313,  327ff 
Statutes  permitting,  813,  327ff 
MINERALS 

Federal  power  over,  21,  312 

Individual  rights  in,  in  allotted  land,  220,  303,  312 
Reserved  tribal  rights  in  ceded  or  allotted  land,  220,  312 
Tribal  rights  in,  on  tribal  lands,  188,  312ff 


missionaries 

Role  in  Indian  education,  14,  240 


MORTGAGE  _ 

Of  growing  crops  on  restricted  land,  106,  204,  225 
To  Indian  tribes,  275 
Of  livestock,  205 
Of  restricted  lands,  225 


NEW  YORK  INDIANS 
Education,  238ff,  4i9Jf 
Historical  background,  48ff,  4I0ff 
Removal  westward  of,  420 
Status,  4160: 

Tribal  government,  42lff 
Cayuga  Nation,  4C* 
Onondago  Nation,  424 
Foosepatuck  Indians,  424 
St.  Regis  Mohawks,  -123 


Seneca  Nation,  422 
Shinnecock  Indians,  424 
Tons wanda  Band  of  Senecas,  423 
Tuscarora  Nation,  423 


OCCUPANCY 

Abandonment  of,  Sllff 

Aboriginal,  291  ff,  805 

Of  particular  tracts  of  tribal  land,  ISBff 

Rights  of  occupant  (see  TRIBAL  LAND) 
OFFICE  OF  INDIAN  AFFAIRS 

Development  of  Indian  Service  policies,  12ff 
Employment  of  Indians  in,  75,  SB,  150ff 
O 17785 — 42—14 


History,  Off,  72,  74 

Irrigation  services  (see  RECLAMATION  AND  IRRIGA- 
TION) 

List  of  commissioners,  11  ff 
Present  administration,  29ff 

Cooperation  with  other  agencies,  32 
Personnel,  10,  17,  18,  20,  31,  72,  242 
Policies 

Education,  13,  240 
Health,  13,  243ff 

Tribal  powers  in  administration,  149ff 
OIL  AND  GAS  LEASES.  Sec  MINERAL  LEASES. 
OKLAHOMA  TRIBES 

Constitutions  of,  130,  455 

Five  Civilized  Tribes  (see  FIVE  CIVILIZED  TRIBES) 
Oklahoma  Indian  Welfare  Act,  247,  455* 

Osage  Tribe  (see  OSAGE  TRIBE) 

Removal,  53ff,  426  (see  also  INDIAN  TERRITORY) 
Self-government,  426ff 
Statehood  of  Oklahoma,  428 
Effect,  429 

OKLAHOMA  WELFARE  ACT 
Cooperatives,  247,  155 
Corporate  status  of  tribes  under,  278ff 
History  of,  455 

Loans  to  Oklahoma  tribes,  247,  455 
Organization  of  tribes  under,  271ff,  273,  278,  455 
ONONDAGA  NATION.  See  NEW  YORK  INDIANS. 
ORDINANCES,  TRIBAL.  See  also  TRIBAL  POWER  OVER 
INDIAN  AFFAIRS. 

Review  of,  130,  267 
OSAGE  TRIBE 

Allotments  to,  447 
Alienation,  447ff 
Taxation,  447 
Competency,  45011 
Education  of  minors,  242 
Federal  loans  to,  245 
Headrights,  450ff 
Inheritance,  454 
Leasing,  454 
Membership  of,  440 
PARTITION 

Of  inherited  allotments,  233 
Of  lands  of  Five  Civilized  Tribes,  446 
PASSPORTS 

Disability  of  non-citizen  Indians  to  obtain,  155 
Requirement  of,  for  non-Indians  to  enter  Indian  land.  On, 
40,  50,  70,  73 

PATENT,  See  also  PATENTS  IN  FEE. 

Eligibility  of  Alaskan  Natives  to  receive,  412 
Treaty  provisions  re  issuance  of,  64 
Trust,  109,  206ff 

PATENTS  IN  FEE,  See  also  ALLOTMENTS,  GENERAL  AL- 
LOTMENT ACT,  PATENT. 

Cancellation  of,  220 

Issuance  of,  under  General  Allotment  Act 
Mandamus,  as  a remedy  to  compel,  107 
On  approval  of  allotment,  107 
On  consent  of  Indian,  107 

To  allottees,  25,  107ff,  109,  168,  208,  220,  259.  361,  380 
To  heirs  of  intestate  allottees,  110,  234 
To  purchasers  of  heirship  lands,  285 
To  tribes  purchasing  heirship  lands,  235 
Land  held  under,  as  Indian  country,  359 
PER  CAPITA  PAYMENTS 

As  determined  by  enrollments,  99 
Federal  policy  re,  194 
From  tribal  funds,  192ff,  338,  841 
Vested  right  of  individuals  in,  338 
PERMITS.  See  also  LEASES. 

Distinguished  from  leases,  333 
Grazing,  3^ 

Tribal,  104,  329,  332ff 
PERSONALTY,  INDIAN 

Annuities  (see  ANNUITIES) 

Bequests,  ^D3ff 
Crops,  166,  204 
Descent  and  distribution  of. 

Under  federal  acts,  203 
Under  tribal  laws,  139ff,  202 
Disposition  of,  201,  845ff 
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Limitations  re,  347 
Federal  civil  jurisdiction  over,  369 
Furl  era  1 protection  of,  200ff 
Forms  of,  195,  337 
Individual  rights  in  tribal,  1S3,  338 
Livestock,  204 

Purclin.se  of,  by  United  States.  201 
Reimbursement  for  rkmingerf  to,  201 
Restricted,  1!>3,  204 
Sources  of,  196,  339 ff 
State  taxation  of,  262ft 

Statutes  governing  federal  distribution  of,  344ff 
Tribal,  distinguished  from  federal  property,  337 
Tribal  rights  in,  14 3 ft,  330ff,  345ff 
Unrestricted,  195,  204 
POLICE,  INDIAN 

Operation  of,  20,  175 

PRESIDENT011  1NDIANS‘  Sec  NEW  SORK  INDIANS. 

Administrative  power  re  Indian  relations,  42ft,  7Sff.  100ft 
Secretary  of  Interior  nets  on  belinlf  of,  in  administering 
Iudura  affairs.  101 
PRO  RATA  SHARES 

As  determined  by  enrollment,  98 
Of  tribal  funds.  108.  330 
Osage  headrlghta,  450ft 

P BtmON  °F  E8TATES-  See  oIso  DESCENT  AND  DISTRI 

By  Department  of  Interior 

Determination  of  heirs,  110 
Issuance  of  patents  In  fee  to  heirs,  110 
Partitioning  land,  110 
Selling1  laud  in  heirship  status,  110 
Validity  of  wills,  311 
By  tribal  authorities,  139ft 
Under  state  laws,  317 
PROPERTY,  INDIVIDUAL 
In  Alaska,  4Q7ff 
in  Oklahoma,  430ft 
In  Pueblos,  394ft 
Personal  property.  195ft 
Real  property,  206ft 
Restrictions  on  disposition  of,  167ft 
Rights  hi  tribal  property,  IgBff 
Rights  of  contract.  364ff 
Rights  to  tax  exemption,  257ft 

* TRIBAL.  See  also  TRIBAL  FUNDS,  TRIBAL 

Congressional  power  over,  98,  187 
Defined,  287ff 

Enrollment  as  determining  right  to  share  in,  98ft,  H4  134ft 
144,  lR5ff,  187,  344  ’ ’ ’ 

Forms  of,  290 

Individual  rights  in,  344,  3g3ff,  33S 
Distribution  of,  392,  193 
Effect  of  claims  against  tribe  on,  185 
Eligibility  to  share  in,  185ff 
Right  of  participation,  183 
Transferring  right  to  share  in,  187ft 
Individualization  of,  385 
Modes  of  distributing,  192,  198,  338,  341ft 
Statutory  regulation  re,  198,  343ft 
Protection  of,  306ft 

Acts  of  Congress,  308 
Legislation  on  trespass,  306,  308 
State  taxation  of,  262ff 
Tribal  ownership  of.  184,  288ft 
Tribal  power  over,  143ft,  3 84,  187ff,  29lft,  346ft 
PUBLIC  ASSISTANCE 

Eligibility  for,  162,  244-245 
PUBLIC  EMPLOYMENT 

Construction  work  on  reservation,  160 
Eligibility  of  Indian  for,  159 
Civil  Service,  159 
Statutes,  160 
Treaties,  160 
Military  service,  361 
Of  Indian  youth,  161 
PUBLIC  OFFICE 

Eligibility  for,  159ft 


PUEBLO  LANDS  ACT.  310.  390ft 
PUEBLOS 

Applicability  of  Taylor  Grazing  Act  to,  144 
As  a corporate  entity,  399IY 
As  “Indian  country,”  7,  389 
As  "Indians,”  389 
Capacity  to  sue,  370 

History  of  judicial  and  executive  attitudes  towards,  387ft 
History  of  Pueblo  legislation,  3S5ff 
Irrigation  and  reclamation  of  lands  of,  380,  3921T 
Of  New  Mexico,  3S Off 
Pueblo  Lands  Act,  310,  390ft 
Relation 

To  federal  government,  396ff 
To  state,  398 
Self-government  of,  393ft 
Status, 

Under  Mexican  rule,  3S4ft 
Under  Spanish  law,  383ft 
RATIONS 

Congressional  appropriations  for,  71,  75,  79,  244ft 
Rehabilitating  Indians,  245 
Treaty  provisions  for,  45 
Use  of  tribal  funds  for,  244ft 
RECLAMATION  AND  IRRIGATION 

Administration  of  federal  irrigation  services,  248ft 
Congressional  appropriations  for,  30,  248ft 
Leavitt  Act,  250 

Liability  of  Indians  for  irrigation  construction  charges, 
249 

Of  Pueblo  lands,  386 

Through  Middle  JUn  Grande  Conservancy  District  392 
Projects,  250ft 
Blnekfeet,  200 
Colorado  River,  250 
Crow  Irrigation,  251 
Flathead  Irrigation,  251 
Fort  Belknap,  251 
Fort  Hail,  251 
Fort  Peck,  251 
San  Carlos,  252 
Uintah,  252 
Wind  River,  252 
Yakima,  252 

Statutes  dealing  with,  250 
Tribal  rights  to  water  for,  316ff 
REHABILITATION 

Federal  loans  for,  245,  247 
REINDEER 

Ownership  of,  by  Alaskan  Natives,  409ft 
RELIEF  FUNDS 

Administration  of,  30,  244ft 
RELIGION 

Religious  liberty,  124,  175-170 
Religious  liberty  of  Pueblos,  394 

Services  of  religious  groups  re  Indian  affairs,  IS  240 
REMOVAL,  INDIAN  * 

Oherokees,  54ft 
Chiekasaws,  56 
Choctaws,  56ft 
Creeks,  58ft 
Florida  Indians,  60 
New  York  Indians,  426 
Westward,  under  treaties,  32ft,  BBff,  426ff 
REPRESENTATION  OF  INDIAN 
By  attorneys,  126,  136 
Federal  legal,  252ft,  367ft 
Treaty  provisions  for,  in  Congress,  42,  49 
RESERVATION,  INDIAN 
Allotments  on,  16,  218 
Boundaries,  (see  BOUNDARIES) 

Defined  (see  DEFINITIONS) 

Establishment  of,  14,  16,  17,  62,  296ff,  315,  318 
Excluding  non  members  from,  143 
Executive  order,  299ft,  82S 
Function  of,  19 
Opposition  to,  policy,  23 
Policy  of  reducing  extent,  15ff 
Right  of  Indian  to  leave,  19,  23,  176 
Rights  of  non-Indians  to  enter,  40,  143 
Surplus  lands  on,  19,  334ff 
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RESTRICTED  FEE 

As  a restriction  on  alienation  of  allotment,  109 
Defined,  109 

RIGHTS,  PERSONAE.  See  also  CITIZENSHIP,  CIVIL  LIB 
ERTIES,  CONTRACTS,  PUBLIC  EMPLOYMENT,  SUF- 
FRAGE, suits. 

l'apul  Bull  re,  o£  Indians,  151ff 
R I GUTS  - O F-  W A Y 

Across  allotted  lands,  111,  200,  226 
Across  tribal  hind, 

As  Indian  country,  858 

Congressional  power  to  grant,  05,  104,  111,  200,  200,  226 
Statutes  authorizing  grants  of,  80,  105,  333,  34lff 
Treaty  provisions  re,  43 
Tribal  consent  to  granting,  104ff,  833 
State  taxation  of,  through  reservation,  257 
KIO  GRANDE  CONSERVANCY  DISTRICT.  MIDDLE.  See 
MIDDLE  RIG  GRANDE  CONSERVANCY  DISTRICT. 
ROADS 


Construction  of,  90 

Employment  of  Indian  labor  in,  161 
ST.  REGIS  MOHAWKS.  See  NEW  YORK  INDIANS. 

SALES  TAX  LAWS,  203JOT 

SANDOVAL  CASE.  See  UNITED  STATES  v.  SANDOVAL. 
SCHOOLS.  See  also  EDUCATION,  INDIAN. 

Indian  Reform  Schools,  242 
Non  reservation,  241 
Sectarian,  242 

SECRETARY  OF  INTERIOR 

Authority  over  individual  funds  derived  from  tribal  funds, 
198,  201,  202 

Authority  re  acquisition  of  lands  for  Indian  tribes,  103,  296ff* 
300,  302ff 

Authority  to  determine  heirs  of  restricted  allotted  lands, 
107ft,  380 

Authority  to  issue  patents  in  fee  under  General  Allotment 
Act,  25 

Authority  to  make  loans  to  Indian  corporations,  246 
Authority  to  review  taxation  by  tribes,  267 
Authority  to  sanction  leases,  79,  104,  Illff,  320 
Creation  of  office  of,  11,  76 


Duties  and  powers,  76ff,  lOOff,  241 
Issuance  of  certificates  of  competency  by,  168 
Issuance  of  traders*  licenses  by,  101 

Review  of  tribal  ordinances  and  corporate  actions.  130.  28Jff 
SELF-GOVERNMENT.  See  TRIBAL  SELF-GOVERNMENT. 
SEMINOLES.  See  also  FIVE  CIVILIZED  TRIBES. 

Allotments  to,  438 

Alienation  of,  438 
Taxation  of,  438 
Removal  westward  of*  426 

SENECA  NATION.  See  also  NEW  YORK  INDIANS. 

Origins  of  federal  education,  238 
Title  of  tribal  lands,  184 
Treaties  with,  184n 
Tribal  government  of,  422 
Constitution,  421,  422 

SHINNECOCK  INDIANS.  See  NEW  YORK  INDIANS, 

SIOUX  BENEFITS,  H92ff 

SIX  NATIONS.  See  IROQUOIS  INDIAN  CONFEDERACY, 
SLAVES 

Status,  181ff 

SOCIAL  SECURITY  ACT 

Applicability  to  Indians,  162,  23S,  244,  245,  247 
Applicability  to  tribes,  276 
SOIL  CONSERVATION 

Governmental  agencies  providing  for,  S2 
Lessee  of  grazing  lease  may  receive  benefits  for,  333 
Right  to  receive  government  benefits  for,  30 
SPEECH,  See  also  CIVIL  LIBERTIES. 

Right  to  freedom  of,  71,  174 

STATE  ASSISTANCE,  See  also  SOCIAL  SECURITY  ACT, 
Eligibility  of  Indian  for,  162,  245 
STATE  POWER  OVER  INDIAN  AFFAIRS 
Acquisition  of  Indian  land,  310,  324 
Administrative,  87 

Antidiscriminatory  statutes  and  treaties,  179 
Compulsory  school  attendance,  242 
Discriminatory  laws,  173ff 
Divorce,  120,  137 
Eminent  domain,  275,  310 


Federal  statutes  conferring,  re,  H7ff 
Crimes,  118 
Inheritance,  llTff 

Inspection  of  health  and  educational  conditions,  S3, 
118 

Judicial,  6,  308 

Jurisdiction,  I19iT,  146,  379ff,  372,  379if 

Laws  prohibiting  sale  of  liquor  to  Indians,  121 

Legislative,  16,  55L  116.  123,  30S 

Marriage,  120,  137 

New  York  Indians,  419 

Offenses  between  Indians,  120 

Oklahoma  Indians,  4iKhX 

Pueblos,  393ff 

Scope,  XT,  116 

Source,  117,  119 

Taxation  (see  TAXATION) 

Treaties  conferring,  62 

Under  Johnson-O’Malley  Act  (see  JOHXSON-O’MALLEY 
ACT) 

STATES,  COOPERATION  WITH.  See  JOHNSON-  O’  MALLE  Y 
ACT. 

STATUTE  OF  LIMITATIONS 
Applicability  to 

Claims  for  wrongfully  deducted  income  taxes,  370 
Indians,  163 

Suits  protecting  Indian  rights,  370 
As  a defense  in  suits 

Against  the  United  States,  370 
By  and  against  Indians,  163,  30911,  370,  37D 
STREAMS 

As  boundaries,  310ff 

Treaties  conferring  ownership  rights  in,  310ff,  316ff 
SUFFRAGE 

Constitutional  protection  of  right  of,  IGSfE 
Disenfranchisement  of  “Indians  not  taxed/’  1G7 
Right  Of,  156f£ 

State  laws  relative  to,  157 if 
SUITS 

Against  United  States  for  breach  of  treaty,  59 
By  and  against  Indians,  !62fC,  200,  274ff,  283ff*  371ff 
Defenses  in,  163 
In  state  courts,  379 

Statutes  permitting,  96,  163,  199,  2S3,  372 
By  corporate  Indians,  372,  400 
By  individual  Indians,  164,  372 
By  United  States 

In  Indian  eases,  367 
Involving  laud,  367ff 
Involving  personal  property,  369ff 
Diversity  of  citizenship  as  basis  for  Indian,  372 
Duty  of  U.  §L  District  Attorney  to  represent  Indian  in, 
163,  253,  370 

Federal  legal  representation  in,  252ff,  366fC 
Liability  of  United  States  to,  96,  283,  370 
Representative,  2S5,  278 
SUPERINTENDENT.  See  also  AGENT. 

Genera!  powers  and  duties,  81,  lOOff,  175,  202,  227fff  231,  244# 
245 

Of  Five  Civilized  Tribes,  443ff 
TAXATION 

Federal  powers  re. 

Effect  of  citizenship  on,  98 
Exemption  from,  as  a vested  right,  98 
Generally,  266 
Income  taxes,  26511! 

Sources  of  limitations,  265 
Generally,  109,  254ff 

“Indian  not  taxed”  defined  (see  DEFINITIONS) 

State  powers  re. 

Effect  of  citizenship  on,  156 
Inheritance  taxes,  264 

Of  allotted  lands  of  Five  Civilized  Tribes,  434ff 
Of  allotted  lands  of  Osage  tribe,  36S,  447ff 
Of  individual  lands,  120,  257ff 

General  Allotment  Act,  25Sff,  368 
Homestead  allotments,  259,  435 
Land  purchased  with  restricted  funds,  260ff 
Treaty  allotments,  43,  257ff 
Of  personal  property,  4,  262ff,  268 
Of  persons  trading  with  Indians,  263ff 
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Of  tribal  lands.  25Gff 

('outriicts  exempting,  257 
Right s-df- Wi  i y oil,  257 
Ssi !.*«,  2U3ff.  250 
Sources  at  limitations 

Federal  Htalutos,  118,  2GGHC 
"Instrumentality’*  doctrine,  254 
.State  constitutions,  250 
State  statutes,  250 
Tribal  powers  re, 

Generally,  1421T.  254,  26G17 
G£  members,  143,  2(>0ff 
Of  non-members,  143,  206ff 
Of  traders,  342,  145,  20617,  351 
TAYLOR  GRAZING  ACT,  105,  189 
TERRITORY 

Congressional  power  re  United  States,  94 
To  enact  laws  for  inhabitants,  04 
To  organize  governments,  94 
To  punish  for  offenses,  94 
•‘Indian,”  42Gff 

Goveniinent  of,  427 
Territorial  status  of  tribes,  275 
TIMBER 

Federal  control  over  disposition  of  tribal,  391,  31417 
Individual  right  to. 

On  allotted  land,  220,  222ff 
On  tribal  land,  191,  303,  313 
Restrictions  on  alienation  extend  to,  223 
Right  to  cut,  78,  191,  223,  314 
Tribal  right  to,  191.  223.  31311 
United  States  right  to,  on  reservations,  21,  31311 
TIMBER  SALE 

Disposition  of  proceeds  from,  7S*  107,  31417 
Of  cut  or  (lend,  78,  lid,  223,  314 
Statute  permitting,  329 
Tribal  rights  re,  31417,  329,  337 
TITLE,  TRIBAL 

Extinguishment  of, 

By  allotments,  8 
By  cession,  322 

tinder  Acts  of  Congress,  7 
Under  treaties,  7,  61 

By  tribal  extinction  or  abandonment,  31117 
Pueblo  land  titles,  396 
Right  of  escheat,  311 

To  tribal  lands,  XII,  7*  17,  184,  309,  311,  321 
TONAWANDA  BAND  OF  SENECAS.  See  NEW  YORK  IN- 
DIANS. 

TRADE  AND  INTERCOURSE  LAWS,  INDIAN  XII,  2,  30,  12, 
69fft  14Gn,  174ff,  227nt  306ff,  322f7*  34Sff,  36117 
TRADERS’  LICENSES 
In  Alaska,  350 

Issuance  of,  XI,  60,  72,  73,  306ff*  348ff 


TRADING,  INDIAN 
In  Alaska,  350 
Indian  credit,  350 
Licensing  traders,  XI,  306ff*  34gff 

Power  of  Commissioner  of  Indian  Affairs  to  regulate,  78, 
267,  3491T 

Rights  of  non-Indians,  re,  17,  20,  142,  263 
Sales  prohibited  in, 

Arms  mid  ammunition,  300 

Issue  goods,  350 

Harmful  drugs,  350 

Liquor  (see  LIQUOR  TRAFFIC) 

Tobacco  to  minors,  350 

State  taxation  of  non-Indians  engaged  in,  263ff 
Status  of  Indian  administrative  employees  re,  17,  31,  70, 
75,  78,  350 

Statutes  regulating,  10,  12,  20,  69ff,  72,  73,  78,  B07 
History  of,  84Sff 
Treaty  provisions  re,  41*  49 
Tribal  power  to  regulate,  142,  145,  267,  306 
TRADING  HOUSES,  GOVERNMENT*  10.  70,  71,  72,  348 
TREATIES,  INDIAN 

Abrogation  of,  35,  36,  77 

Allotting  land,  63IT,  206 

As  the  supreme  law  of  the  land,  34ff,  117 

Capacity  of  Indian  tribes  to  make,  IS,  34,  40,  59,  172,  274 

Cession  of  Indian  land  by,  14,  43,  5 Iff,  65,  62,  84,  184,  237, 


Civil  jurist!  let  ion  under.  45 
Claims  under,  35,  5817,  310,  374 
Compelling  school  attendance,,  241 
Conferring  powers  on 
Congress,  42 
President,  42 

Conferring  United  States  citizenship,  64,  358 
Construction  of,  34,  3711',  41,  127,  172,  296 
Criminal  jurisdiction  under,  45 
Deli  ned,  17 

Defining  tribal  property  rights,  295 
Establishing  tribal  laud  ownership,  2U4tl£ 

Exempting  Indian  land  from  state  taxation,  257 

Extinguishing  Indian  title*  to  lands  under,  61 

Federal  power  to  execute,  17,  33,  38,  91 

Fixing  boundaries*  40,  50,  310 

Grunting  occupancy  rights,  IBS 

Guam  a teeing  civil  libeiTies,  178,  179 

History  of,  lUff 

Legislation  contravening,  34 

Limitations,  38 

Limiting  tribal  power,  46 

Modification  of,  34 ff 

Particular  provisions,  57,  296,  310,  334 

Providing  health  services,  243 

Provisions  in,  re  trade,  40,  41 

Removal  of  Indian  westward  under,  53ff 

Reserving  tribal  rights  in  ceded  land,  44,  29417 

Saving  clauses  in,  36 

Scope  of*  38ft 

Services  provided  for  in,  44ff 
Subjects  covered  by,  39ff 

Termination  of  treaty-making,  18,  33,  43,  6G17*  77 
Validity  and  effect  of,  33ff,  62 
With  states,  120 
TRESPASS 

Action  against  lessee  under  void  lease*  381 
Legislation,  XIII,  69,  77,  3G617 
Suits  by  United  States  to  enjoin,  360 
Treaties  prohibiting,  XII,  40*  806 
Types  of  trespassers,  XIII,  306 
TRIBAL  FUNDS.  See  also  FUNDS,  INDIVIDUAL. 

Glasses  of,  105,  34017 

Competency  as  a condition  to  receipt  of,  169 
Congressional  power  over,  97,  105,  345ff 
Creditors’  claims*  339 

Distinguished  from  United  States  public  moneys,  337 
Distribution  of*  102,  198,  338*  3! Iff 

Statutes  regulating  maimer  of,  108,  34317 
Diversion  of,  liability  of  Congress  for,  97 
Enrollment  as  a condition  to  receipt  of*  98, 114,  344 
Federal  administrative  power  over,  105 
Federal  expenditure  of* 

Generally,  15,  07,  100,  237,  345ff 
For  health  services,  243 
For  Indian  education.  242,  337,  346 
For  Indian  visits,  346 
For  insurance,  346 
For  loans,  244 
General,  i06u 
111  trust,  10517,  338,  845 
Individual  interest  in,  184,  338 
Individualization  of,  184,  107if 
Of  incorporated  tribes,  346 
Right  to  Interest,  33817,  341 
Segregation  of,  114*  193,  202,  389,  344 
Sources  of,  34017 
Special,  106n 

Taxing  lands  purchased  with  restricted,  260ff 
Tribal  rights  re 

Expenditure,  34517 

For  purchase  of  lands,  235 
Receipt,  105*  33817 

Vetoing  expenditures,  106,  130,  S45ff 
TRIBAL  LAND 

Acquisition  of,  by  Secretary  of  Interior,  103ff,  300,  302fl 
Administration  of  Indian  Service  re,  30 
Alaskan  Natives*  41117 
Alienation  of,  104,  187,  221,  320R 

Federal  administrative  power  over,  104 
Restraints  on,  320f7 
Allotments  (see  ALLOTMENTS) 

As  public  lands,  298 
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Assignments  of,  ISO 

Congressional  power  over,  04,  1ST,  221,  303,  316 
Disposition  of,  05,  1ST 
Management  of,  95 
Dispossessing  Indian  from,  200 
Distribution  of,  193 If 

Eminent  domain  (see  CONDEMNATION) 

Federal  income  tux  on  proceeds  of,  265ff 
Individual  interest  in. 

Generally,  144,  183ff,  189 
Transfers  of,  3S7ff 

Jurisdiction  of  courts  over,  (see  CIVIL  JURISDICTION, 
CRIMINAL  JURISDICTION) 

Leasing  of,  (see  LEASING) 

Partition,  183 
Pueblo  land  titles,  396 
Right  of  escheat,  311 
Rights  of  occupants 

Generally,  144,  188ff 
Grazing  and  fishing  rights,  190 
Improvements,  ISOff,  319 
Minerals,  188,  812ff 
Timber,  190,  313ff 
Water  Rights,  316ff 

Subject  to  lienor  laws  (see  LIQUOR  TRAFFIC) 

Surplus,  sale  Of,  19,  216,  312,  334ffi 
Taxation  of 

Federal,  265ff 
State,  25611 
Tribal,  145,  266ff 

Title,  XII,  IT,  34,  184,  188,  309,  Bll,  321,  370 
Treaty  provisions  re  grants  of,  44,  323,  326 
Tribal  possessory  rights 
Extent  of,  30911’ 

Improvements,  319ff 
Minerals,  188,  312££ 

Protection  of,  188ff,  306ff 
Timber,  31411 
Water,  316ffi 

Tribal  power,  143ff,  288ff,  308 
Aboriginal  possession,  291ffi 
Deriving  title  from  other  sovereignties,  303 IT 
Executive  order  reservations,  299ff 
Fishing,  144,  1S4,  285 
Hunting,  144,  285 
Land  purchase,  302 ff 
Occupants,  144,  1 88 
Sources  of  tribal  ownership  in,  29iff 
Statutory  reservations,  29611 
Taxation,  145,  2 66ff 
Treaty  reservations,  29411 
Tribal  conveyances,  320ff 

Invalid  conveyances,  324 
Statutory  limitations,  322ff 
Use  and  disposition  of,  144,  187,  1SS 
TRIBAL  POWER  OVER  INDIAN  AFFAIRS,  See  also  TRIBAL 
SELF-GOVERNMENT, 

Control  of  person,  144 
Control  of  property,  82,  104ff,  120,  143ff 
Descent  and  distribution  (see  DESCENT  AND  DISTRIBU- 
TION) 

Domestic  relations  (see  DOMESTIC  RELATIONS) 

Federal  appropriations,  150 

Force  of  Federal  Constitution  on,  128ff,  128,  287 
Government  (see  TRIBAL  SELF-GOVERNMENT) 

In  Indian  Service  administration,  14911 

Judicial  power,  145 

Jurisdiction 

Civil,  0,  22,  137,  145ff,  882 
Criminal,  6,  22,  124,  146ff,  358ff 
Licensing  (see  LICENSING) 

Limitations,  122,  361 

Membership  (see  MEMBERSHIP,  TRIBAL) 

Offenses  between  Indians,  120 
Source,  122ff 

Taxation  (see  TAXATION) 

Treaty  limitations  on,  41,  46 
Usurpation  of, 

By  administrative  officials,  123,  125 
By  federal  government,  128 
By  states,  123,  125,  138 
TRIBAL  ROLL.  See  ENROLLMENT, 


TRIBAL  SELF-GOVERNMENT.  See  also  TRIBAL  POWER 
OVER  INDIAN  AFFAIRS, 

Autonomous  character  of,  X,  122ff,  133ff,  306 
Enforcement  of  tribal  laws,  145 
Federal  limitations,  I23ff,  267 
Form,  122,  I20ff 

Grant  of  allotments  as  affecting,  128 
Interference  of  state  laws  with,  123,  124 
Interpretation  of  Indian  laws,  125,  128,  128 
Of  New  York  Indians,  42lfl 
Of  Oklahoma  tribes,  426£E 
Termination,  4S£> 

Of  Pueblos,  398ff 

Powers  and  authority  of  office rs,  127ff 
Review  of  tribal  ordinances,  130,  267 
Treaty  provisions  re,  46,  51,  59,  127 
Under  Die  Wlieeler-Howard  Act,  S5ff,  126,  130 
TRIBES,  INDIAN 

Alaskan  Natives  as,  414 

As  a federal  instrumentality,  275ff 

As  a “governmental  entity/'  248 

As  parties  litigant  in  federal  courts,  871 

As  wards  (see  GUARDIAN,  WARDS,  WARDSHIP) 

Capacity  to  sue  (see  SUITS) 

Citizenship  (see  CITIZENSHIP) 

Contractual  capacity  (see  CONTRACTS) 

Corporate  capaeity,  238,  277ff 
Defined,  268ff 
Existence  of,  268(1 
Fishing  rights  (see  FISHING) 

Hunting  rights  (see  HUNTING) 

International  status,  39ff 
Judicial  power,  I45ff 

Jurisdiction  over  non-Indians  (see  CRIMINAL  JURISDIC- 
TION) 

Liability  of,  for  acts  of  members,  27Gff* 

New  York  Indians,  416 
Oklahoma,  425 

Political  status,  122ff,  155,  273ffi 

Powers  over  Indian  Affairs  (see  also  TRIBAL  POWER 
OVER  INDIAN  AFFAIRS) 

To  convey  tribal  land,  320 
To  declare  war,  34,  39,  274 
To  exclude  trespassers,  143 
To  remove  non-members,  148 
Property  of,  (see  PROPERTY,  TRIBAL) 

Pueblos,  383 

Removal  westward  of,  53ff 

Self-government  of,  (see  TRIBAL  SELF-GOVERNMENT) 
Status  as  a nation,  16,  17,  34,  40,  55,  59,  155,  169ff,  270, 
277 

Statutory  tribal  powers,  149 

Termination  of  tribal  existence,  43,  46,  64,  156,  272ff,  429 
Treaty-making  capacity,  18,  34,  40,  59,  172,  274 
United  States  as  guardian  (see  GUARDIAN,  WARDS) 
TRUST  PATENT.  See  also  ALLOTMENTS,  GENERAL  ALr 
LOTMBNT  ACT. 

Allotments  under,  as  Indian  country,  358 
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authorizing  the  President  to  prohibit  the  sale  of  special  metallic 
cartridges  to  hostile  Indians/82 

There  are  several  statutes  in  force  M which  illustrate  the  exer- 
cise of  the  war  power  in  relation  to  the  Indians.  The  Act  of 
July  5,  18f52,w  authorizes  the  abrogation  of  treaties  with  tribes 
engaged  in  hostilities;  the  Act  of  March  2,  1867, 55  authorizes  the 
withholding  of  annuities  from  hostile  Indians;  the  Act  of  Fcbru- 


ss  in  star.  2to. 

Sep  Chapter  14.  sec.  a. 

M ia  star,  r,i2.  r»2S,  k.  s.  $ 20wo,  2 n u.  s,  c.  v±. 

r*l4  stilt.  492,  515,  R.  s.  § 2100,  20  V.  S.  C.  127. 

SECTION  5,  CONGRESSIONAL  POWER— ON 

The  principal  Indian  tribes  ■ *.cd  cm  the  national  domain.  By 
virtue  of  Us  control  over  the  public  domain  and  the  United 
States*  territories,  the  Federal  Government  was  able  to  exercise 
broad  dominion  and  control  over  the  Indians,  and  to  effectuate 
many  Indian  policies  such  as  those  predicated  on  westward  re- 
moval, reservations  and  a llot men ts/*  Today  the  control  over  the 
Alaskan  natives  Is  partly  based  on  this  power.50 

The  control  of  land,  water,  and  other  property  belonging  to 
the  United  States  is  vested  exclusively  in  Congress  by  the  Con- 
stitution/1 The  Supreme  Court  has  upheld  a broad  exercise  of 
this  power. 

The  power  of  Congress  over  a territory  and  its  inhabitants  is 
also  exclusive  and  paramount,  except  as  restricted  by  the  Con- 
stitution/^ and  Congress  can  exercise  all  the  sovereign  and  re- 
served powers  of  state  governments  subject  to  the  provisions  of 
the  Constitution  specifically  restricting  the  power  of  the  Federal 
Government/*  The  extent  of  this  power  of  Congress  over  Indians 
is  shown  by  many  decisions  of  the  Supreme  Court,  The  Court 
in  the  case  of  United  States  v.  Kagam&**  said* 

But  these  Indians  are  within  the  geographical  limits  of 
the  United  States,  The  soil  and  the  people  within  these 
limits  are  under  the  political  control  of  the  Government 
of  the  United  States,  oi1  of  the  States  of  the  Union.  There 
exist  within  the  broad  domain  of  sovereignty  but  these 
two.  There  may  be  cities,  comities,  and  other  organized 
bodies  with  limited  legislative  functions,  but  they  are  all 


m p”or  example,  large  ureas  of  the  public  domain  have  been  withdrawn 
for  Indian  reservations. 

n°i?nc  Chapter  21,  sec,  4.  Also  see  Nelson  v.  United  State**  30  Fed, 
112,  116  (C,  C,  Ore,  1887)  and  Endclman  v.  United  States,  88  Fed.  456 
(C,  e.  A,  9,  1808). 

01  See  Hallo  well  v.  United  States,  221  U,  8.  817,  (1911).  Since  the 
time  when  the  necessity  for  the  exercise  of  the  authority  arose,  there 
has  been  almost  no  question  ns  to  the  absolute  power  of  Congress  to 
determine  the  form  of  political  and  administrative  control  to  be  erected 
over  the  territories,  and  to  fix  the  extent  to  which  their  Inhabitants 
shall  be  admitted  to  a participation  hi  their  own  government-  Both  by 
legislative  practice  and  by  judicial  sanction,  the  principle  has  from  ihe 
first  been  asserted  that  upon  this  matter  the  judgment  of  Congress  is 
absolute,  Willoughby,  The  Constitution  of  the  United  States  (1929),  p, 
439, 

The  Congress  sisal!  have  power  to  dispose  of  and  make  all 
needful  Holes  and  Regulations  respecting  file  Territory  or  other 
property  belonging  to  the  United  States;  and  nothing  in  this 
Constitution  shall  be  so  construed  ns  to  Prejudice,  any  Claims  of 
the  United  States,  or  of  any  particular  State.  (Art.  4.  see.  8,  el,  2.) 

Congress  can  grant  to  India  pm  hsliing  privileges  in  waters  con- 
nected with  a reservation.  (Op,  Sol.  I.  D„  M,  28978,  April  19, 
1937.) 

^See  Oklahoma  V,  A.±  T,  A Santa  Fe  Ry.  Go..  220  U.  S,  277,  285  (1911). 

*®  Oklahoma  X,  <(■  M.  I.  Ry.  Co . v.  Bowlin*/,  249  Fed.  592  (C.  C A 8, 
1918). 

01  US  U-  S,  375  (18S6), 


ary  14.  1873/ w regulates  the  salt?  of  arms  to  hostile  Indians;  and 
the  Act  of  March  3,  1875,”  forbids  payments  to  Indian  bands 
at  war. 

Apart  from  the  specific  statutes  that  mark  the  heritage  of 
decades  of  military  control,  other  Jess  tangible  relies  of  this 
control  managed  to  persist  long  after  the  Indian  Service  was 
removed  from  the  War  Department/* 


“*  17  Shit.  437,  457.  450,  It,  S.  3 467,  2136.  25  U.  g,  C.  266, 

5-18  Stal,  420,  449,  25  t_L  B.  C.  128, 

m See  Chapter  8,  sec.  10A(3)-.  See  also  Chapter  2.  sec.  2. 

TED  STATES  TERRITORY  AND  PROPERTY 

derived  from,  or  exist  in,  subordination  to  one  or  the  other 
of  these.  The  territorial  governments  owe  all  their  powers 
io  the  statutes  of  the  United  States  conferring  on  them 
the  powers  which  they  exercise,  and  which  are  liable  to  be 
withdrawn,  modified,  or  repealed  at  any  time  by  Congress. 
What  authority  the  State  governments  may  have  to  enact 
criminal  laws  for  the  Indiana  will  be  presently  considered. 
But  this  power  of  Congress  to  organize  territorial  govern- 
ments, and  make  laws  for  their  inhabitants,  arises  not  so 
much  from  the  clause  in  the  Constitution  in  regard  to 
disposing  of  and  making  rules  and  regulations  concerning 
the  Territory  and  other  property  of  the  United  States, 
as  from  the  ownership  of  the  country  in  which  the  Terri- 
tories are,  and  the  right  of  exclusive  sovereignty  which 
most  exist  in  the  National  Government,  and  can  be  found 
nowhere  else.  Murphy  v.  Ramsey , 114  U.  g.  15,  44. 
(Pp,  379-380.) 

The  Supreme  Court,  in  the  case  of  United  States  v,  Rogers™ 
said ; 

* * * we  think  it  too  firmly  and  clearly  established  to 

admit  of  dispute,  that  the  Indian  tribes  residing  within 
the  territorial  limits  of  the  United  States  are  subject  to 
their  authority,  and  where  the  country  occupied  by  them 
is  not  within  the  limits  of  one  yf  the  States,  Congress  may 
by  law  punish  any  offence  committed  there,  no  matter 
whether  the  offender  be  a white  man  or  an  Indian 
(P,  572.) 

A.  TRIBAL  LANDS 

The  control  by  Congress  of  tribal  lands  bus  been  one  of  the 
most  fundamental  ex,  ions,  if  not  the  major  expression,  of  the 
constitutional  power  of  Congress  over  Indian  affairs,**  and  has 
provided  most  frequent  occasion  for  judicial  analysis  of  that 
power.  From  the  wealth  of  judicial  statement  there  may  he 

**4  How.  567  (1846). 

The  plenary  power  over  tribal  relations  and  tribal  property  nf  the 
Indians  has  been  frequently  exercised  by  Congress,  See  Raff  v,  Burney, 
168  U.  8.  218  (1897)  ? Cherokee  Nation  v,  Hitchcock , 187  tl.  S,  294 
(1902)  : Blackf mther  V.  United  States,  190  Tj.  S.  268  (1903)  ; Choate  v. 
Trapp,  224  Xh.  S,  6C5  (1912)  * parte  Wehb , 225  T7,  8,  663  (1912)  = 
United  State*  v.  Osnfre  Cota  tty,  251  TJ,  S,  128  (1919}  ; Nadeau  v.  Union 
Pacific  R,  R , Go.,  253  Th  S.  442  (1920), 

The  Attorney  t*em>riil  said,  in  34  Op,  A.  (1  171  (1924)  : 

* * * the  Indian  possession  has  always  been  recognised  ns 

complete  and  exclusive  until  terminated  by  conquest  or  treaty, 
or  by  flip  exercise  of  that  plenary  power  of  guArdianship  to  dim 
pose  of  tribal  property  of  the  Nation's  wards  without  their  con- 
sent, <I\  180.) 

The  United  States  has  power  to  legislate  concerning  the  distribution 
of  tribal  land.  United  State*  v.  Boy  Ian.,  265  Fed.  165,  173  (C.  0-  A. 

2,  1920),  app.  dism,  257  U.  3.  614;  Heckman  v.  United  States,  224  U,  8. 
413  (1912).  Also  sec  United  States  v.  Candelaria.  271  XI.  8,  432  (1928) 
and  United  States  v.  SandovcU^  231  U,  g,  28,  48  (1913),  and  Chapter 
11,  sec.  1, 
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derived:  the  basic  principle  that  Congress  has  a very  wide  power 
to  manage  and  dispose  of  tribal  lands. 

Examples  of  Supreme  Court  statements  of  the  principle  are 
the  following* 

Justice  B models,  speaking  for  the  United  States  Supreme 
Court  in  the  case  of  Morrison  v,  R* * * * * * 7 *orA%c7  declared ; 

It  Is  admitted  that,  m regards  tribal  property  subject 
to  the  control  of  the  United  States  as  guardian  of  In- 
dians, Congress  may  make  such  changes  in  the  manage- 
ment and  disposition  as  it  deems  necessary  to  promote 
their  welfare.  The  United  States  is  now  exercising,  un- 
der the  claim  that  the  property  is  tribal,  the  powers  of  a 
guardian  and  of  a trim  tee  in  possession,  (P.  485,) 

The  Supreme  Court  said  in  the  case  of  Nadeau  v.  Union  Pacific 
Railroad  Company  iw 

It  seems  plain  that,  at  least,  until  actually  allotted  in 
severalty  (1864)  the  lands  were  but  part  of  the  domain 
held  by  the  Tribe  under  the  ordinary  Indian  claim — the 
right  of  possession  and  occupancy-- with  fee  in  the  United 
States.  Beecher  v.  Wethrrhy,  ilo  U.  S.  517,  525.  The 
power  of  Congress,  as  guardian  for  the  Indiana,  to  legis- 
late in  respect  of  such  lands  is  settled,  Cherokee  Nation  v. 
Southern  Kan  nan  Ry.  Co.>  ISo  U.  S,  ©41,  633;  United  States 
v.  Rowell,  243  U,  S.  464,  468 ; United  States  v.  Chase  t 245 
U.  S.  88-  (Fp.  445-440. ) 

A necessary  corrcllary  to  this  principle  is  that  control  of  tribal 
land  is  a political  function  not  to  be  exercised  by  the  courts.*" 

The  Supreme  Court  in  the  case  of  Sioujr  Indians  v.  United 
States10  mid: 

* * * Jurisdiction  over  them  I the  Indians]  and  their 

tribal  lands  was  peciliiirly  within  the  legislative  power  of 
Congress  and  may  not  be  exercised  by  the  courts  in  the 
absence  of  legislation  conferring  rights  upon  them  such 
as  are  the  subject  of  judicial  cognizance.  See  Lone  Wolf 
v,  Hitchcock,  supra,  565;  Cherokee  Nation  v.  Hitchcock. 
187  U.  S.  294;  Stephens  v,  Cherokee  Nation,  174  U.  S,  445, 
483.  This  the  jurisdictional  Act  of  April  11,  1916,  plainly 
failed  to  do.  (P.  437.  ) 

In  the  case  of  Cherokee  Nation  v.  Hitchcock,71  the  Supreme 
court  said  i 

* * * The  power  existing  in  Congress  to  administer 

upon  and  guard  the  tribal  property,  and  the  power  being 

s*  268  U,  S.  481  (1925),  nfTg  200  Fed.  HW  (App.  D.  C.  1923). 

« 253  U,  8.  442  (1920).  The  Attorney  General  wrote  in  26  Op.  A.  G. 
340  (1907)  ; 

It  is  unnecessary  to  go  into  any  detailed  discussion  of  the 
power  of  Congress  to  alter,  modify,  or  repeal  the  provisions  of 
the  agreement  with  the  Seminole  Nation  ratified  by  the  act  of 
July  i.  1898.  and  otherwise  provide  for  the  administration  <*f 
thels*  property  and  funds,  as  provided  by  the  act  of  April  26, 
1906,  because  the  question  has  been  conclusively  settled  by  the 
decisions  of  the  Supreme  Court.  (Stephens  V.  Cherokee  Nat  Uni  , 
174  IT.  S.  445  ; Cherokee  Nation  v.  Hitchcock * 187  V.  S.  294  • Lo**« 
IFOR  t.  HUchcock,  1ST  U.  S.  553  * Morris  v.  Hitchcock t 194  U.  S, 
384.  388  | Wallace  v.  Adams?  204  U,  8.  415). 

Ttiese  declHions  maintain  the  plenary  authority  of  ConjmvsH 
to  control  the  affairs  and  administer  the  property  of  the  Five 
Civilised  Tribes  Ira  the  Indian  Territory  and  other  Indian  tribes. 
(F,  348.) 

«*  The  courts  have  usually  denominated  this  power  as  political  and 
not  subject  to  th®  control  of  the  judicial  department  of  the  govern* 
meat,  See  Lone  Wolf  v.  Hitchcock*  187  B.  8.  553,  565  (1903)  sustain- 
ing the  disposal  of  a reservation  of  an  Indian  tribe  on  the  ground  that 
It  was  a legitimate  exercise  of  congressional  power  over  tribal  Indians 
And  their  property.  This  case  Is  discussed  in  Oklahoma  v.  Texas r 25S 
U.  g.  574,  592  (1922).  Aim  Cherokee  Nation  v,  Hitchcock,  187 
U,  S.  294.  308  (1902). 

’*  277  U.  S.  424  (1928i.  aff’g  58  C.  Cls,  302  ($923).  Also  see  Tis/cr 
v.  Western  Investment  Go.,  221  U.  S.  286,  311—312  (Ml) . 

w 187  U.  8.  294  (1902). 

The  court  cited  with  approval  the  following  cXcerpt  from  Stephens  vs 
Cherokee  Nation,  174  U.  S.  445  <1899)  r 

It  may  be  remarked  that  the  legislation  seems  to  recognize, 
especially  the  set  of  June  2S,  1898,  a distinction  between  admis- 
sion to  citizenship  merely  and  tha  distribution  of  property  to 
be  subsequently  made,  as  if  there  might  :be  cireumstan™  under 
which  the  right  to  a share  in  the  latter  would  not  necessarily 
follow  from  the  concession  of  the  former.  But  in  any  aspect, 
we  are  of  opinion  that  the  coostitutfoBniSty  of  these  acts  in 


o 


political  and  administrative  in  its  nature,  the  manner  of 
its  exercise  is  a question  within  the  province  of  the  legis- 
lative branch  to  determine,  and  is  not  one  for  the  courts. 
(P,  308.) 

The  power  of  Congress  extends  from  the  control  of  the  use  of 
the  lands,*3  through  the  grunt  of  adverse  interests  in  the  hinds, 
to  the  outright  sale  and  removal  of  the  Indians'  interests. '*  Ami 
this  is  true,  whether  or  not  the  lands  are  disposed  of  for  public 
or  private  purposes,76 

To  illustrate,  the  power  of  Congress  to  grant  rights-of  way 
across  tribal  land  is  clearly  established.'9  To  quote  the  Supreme 
Court : 77 

respect  of  the  determination  of  citizenship  cannot  be  successfully 
assailed  on  the  ground  of  the  impairment  or  destruction  of 
vested  rights.  The  lands  and  moneys  of  these  tribes  are  public 
hinds  and  public  moneys  And  arc  not  held  in  individual  owner- 
ship, and  the  assertion  by  any  particular  applicant  that  Vila  right 
therein  is  so  venter!  as  to  preclude  inquiry  into  his  s-  n us  in- 
volves a contradiction  in  terms. 

The  court  concluded : 

The  bolding  that  Congress  had  power  to  provide  a method  lo." 
determining  membership  in  the  five  tnvjhzed  tribes,  and  for 
ascertaining  the  citizenship  thereat  preii  i ml  a fry  m n division 
the  property  of  the  tribe  among  its  members,  necessarily  in- 
volved the  further  holding  that  Congress  was  vested  with 
authority  to  adopt  measures  to  make  tine  tribal  property  produc- 
tive. and  secure  therefrom  an  Income  fotr  the  benefit  of  the  tribe, 
(F,  307. ) 

13  E\f/4  grazing,  8ee  Act  ol'  June  18,  1934.  ?,«e.  6,  48  8tat.  9S4.  98(1, 

25  U,  8,  C.  466. 

E.0  , rigbtH-uf-way,  8it?e  Chapter  4.  set'.  13.  And  see  fnF  76,  infrit. 

7*  Congress  in  dissolving  a tribe  may  also  provide  to i:  the  liquidation 
and  distribution  of  tribal  property.  United  States  v.  Seminole  Nation.  290 
IC  s.  4i7  (1937).  See  also  United  States  V,  Nice,  241  LJ.  S.  591,  598 
(1916)  ; 14  Col.  L.  Rev.  587-^39  (1914),  Rut  the  court  will  not  as- 
sume tlrnt  Congress  abdicated  powers  over  the  tribe  or  itn  property, 
without  aw  unequivocal  expression  of  that  Intent.  Ghipfttnru  Indians  v. 
United  Suites,  307  U 8.  i (l039i  ; Untied  States  y,  Butthtn.  2C5  Fed.  165. 
171  (C.  C.  A,  2,  1920),  npp.  distil.  257  U,  B.  614  (1921), 

w But  the  laud  so  managed  and  disposed  of  must  be  tribal  land. 
Indians  have  frequently  taken  to  court  the  complaint  llvt  the  tribal 
property  lift*  become  vested,  by  previous  net  or  treaty,  individuals, 
and  is  no  more  subject  congress Joiwii  control  than  Hie  private  prop- 
erty of  other  individvmls,  The  courts,  however,  tend . to  construe  such 
previous  acts  and  treaties,  wherever  possible.  against  the  vesting  of 
private  rights  in  tribal  property.  Ohlppeica  Indians  of  Minncmia  v. 
United  States,  30i  IL  8.  358  (1937),  affg  SO  C,  C3s,  410  <1935)  X United 
States  v,  Chase,  245  U.  S.  89  (1917),  222  Fed,  593  (i\  C.  A.  8, 

1.915),  Until  property  is  allotted,  Congress  iiosskksck  plenary  power  to 
deal  with  tribal  lands  and  funds  as  tribal  property.  Sizemore  v.  Brady, 
235  IT,  B.  44 1 (1914),  Also  see  United  States  V;  Mine  Lae  Chippcwax, 
229  V.  B.  498  (1913). 

Nadeau  v.  Union  Pacific  R.  R,  Cih,  253  U,  S,  44%  (1929)  . 

Fi*dcrai  statutes  provide  for  the  taking  of  tribal  htndss  by  the  Uni  tell 
States.  For  example,  the  Act  of  May  23,  1908,  35  Stut.  268,  created  a 
national  forest  upon  lands  held  by  the  Federal  Government  an  n trustee 
for  the  Chippewa  Indian  Tribe,  Thlg  law  is  discussed  In  Chippewa  In- 
dians v.  United  States,  305  0.  S.  479  (1939),  For  other  eases  on  eminent 
domain  see  Shoshone  Tiihe  V.  United  States,  299  U.  S,  470  (19B7)  ; 
j United  State. & v.  Greek  NatUm,  295  U-  H.  103  (1935),  a.  c.  302  IJ.  8.  620 
(1938).  for  example.  Act  of  March  3.  1901,  31  Btat.  1008,  1084, 

discussed  in  49  L,  D.  396  (11)23). 

The  right  of  eminent  domain  may  be  exercised  by  the  Federal  Govern- 
ment over  land  held  by  an  Indian  nation  in  fee  simple  under  patent  from 
the  United  States,  without  the  consent  of  the  tribe.  Cherokee  Nation  V5 
Kansas  Ry.  C ?o„  135  V,  S.  641  (1190),  which  rejected  tbo  contention  thnt 
land  was  held  by  the  Cherokees  as  a sovereign  tuition-  Some  treaties 
provided  that  railroads  should  have  rights-of-wuy  upon  payment  of  just 
compensation  to  the  Indian  tribes.  Treaty  of  June  5,  1854,  with  the 
Mianils,  Art,  10,  10  Stat.  1093,  See  Chapter  15,  sec,  IB, 

The  Act  of  March  2,  1890,  30  Stat.  990,  authorized  any  rai frond  «*ii- 
pnny  ©r  talegraph  and  telephone  company  to  take  uiul  con<Iemui>  a right* 
of  way  in4  or  through  any  lands  which  have  been  or  may  hereafter  be 
allotted  In  severalty,  but  have  not  been  conveyed  to  the  allottee  with 
full  power  of  alienation.  The  Act  of  February  28,  1902,  sec,  23,  32  Stat, 
43,  discussed  In  Oklahoma  K , it-  M,  I , RU-  Go.  V.  Boulinft,  249  Ftxl,  592 
(C.  C,  A,  8,  1918)  * made  this  statute  inapplicable  to  the  Indian  Ter- 
ritory and  Oklahoma  Territory. 

77  Missouri,  Kansas  d Teams  RJy  Go.  V.  Roberts,  152  U,  B,  114  (1894). 

Even  though  an  Indian  tribe  has  granted  a pur  per  ted  exclusive  license 
to  a telephone  company.  Congress  may  Issue  a similar  license  to  another 
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The*  Unifi-rf  Platen  li:u3  the  rlgta  to  authorize  thp  «'<>n-  1 
si  ruction  *,.f  Hie  road  uf  The  NItesonri,  Kansas,  am!  Texas  j 
liHilway  t’Vaijipuny  rlirnnirli  rho  rp*Tratlon  nf  the  *h*tiLT»| 
ItnUaiiH*  and  n>  grant  nhsuliiMy  riic  t'^e  at  tho  two  j 

!VW  an  a right  of  way  to  the  ociuputiy.  Though  the  lands 
of  tire  Indians  wero  iT^nvd  hr  treaty  for  their  <kvu-  J 
paridii,  i la*  f**«  was  always  under  tan  control  of  the  ppm-ni- 
iiiioit : and  when  mms  for  red,  without  reference  to  the  fufs- 
spscrffon  of  f ho  hinds  an*’!  withont  rfosl&nalinn  of  any  iiku  of 
f 111*111*  rofjnirlnsf  the  delivery  of  their  possession,  liio  trans- 
fer was  subject  to  choir  right  of  occupancy*  and  the  man- 
n or,  ihno*  and  ci  mil  it  it  ms  on  which  that  right  should  be 
extinguished  were  unit  tors  far  the  determination  of  the 
government,  and  not  for  logai  contestation  in  the  courts 
hot  wen  private  parties.  This  doctrine  is*  applicable  gen- 
erally to  the  rights  of  Indians  to  lands  occupied  by  them 
under  similar  oonrfltloiiR.  It  was  asserted  in  Butts  v.  The 
Northern  Pacific  Railroad  Company,  319  U-  S.  55,  and  has 
never,  so  far  as  we  are  aware,  been  seriously  con  tro- 
ver fed.  * * * Though  the  law  as  stated  with  refer- 

ence to  the  power  of  the  .government  to  determine  Che 
right  of  occupancy  of  the  Indians  to  their  lands  has  always 
boon  recognized,  it  is  to  ho  presumed,  as  stated  by  this 
court  in  the  Butts  cture,  that  In  its  exercise  the  United 
States  trill  be  governed  by  such  cons  icier  at  ions  of  justice 
ns  will  control  a Christian  people  in  their  treatment  of  an 
ignorant  -and  dependent  race,  tin*  court  observing,  however, 
that  the  propriety  or  jusftleo  of  Uielr  action  towards  the  In- 
dians, with  respect  to  their  lairds,  is  a question  of  govern- 
mental policy,  and  is  not  a matter  open  to  discussion  in  a 
controversy  between  third  parties  neither  of  whom  derives 
title  from  the  Indians.  The  right  of  the  Unlietl  .States 
to  dispose  of  the  foe  of  land  occupied  by  them,  it  added, 
has  always  been  recognized  by  this  court  from  the  founda- 
tion of  the  government.  (Pp,  116-118,) 

Plenary  authority  does  not  mean  absolute  power,  and  the 
exercise  of  the  power  must  be  founded  upon  some  reasonable 
imsisA*  Thus,  plenary  power  does 

4 *’  4 * not  enable*  the  United  States  to  giro  the 

tribal  lands  to  .others  or  to  appropriate  flmsn  to  its  own 
p^rposog*  withouit  remfprf-ng,  or  assuming  an  obliosrtion 
(o  \'vOKlcr,  Just  cc^ponsati'ioj)  for  them ; for  that;  j 

not  lxs  an  zeroise  og  guardianship,  but  an  act  of  coir 
fisoatioii.” w ' 

company.  Tim  Circuit  Court  of  Appeals  in  tile  case  of  Muskogee?  Nat, 
Td.  Qn.  v.  JfaU , JIB  Fed.  3gl>  {C  C-  A.  8,  1902),  said  : 

* * * If  is  well  settled  that,  in  the  exercise  of  Its  power  to 

regulate  commerce  among  thp  several  states  and  with  the  Inrliaii 
tribes,  Congress  has  full 'uti thirsty  to  grant  Hpiir*  of  Way  through 
the  land  occupied  by  the  five  fndian  tribes  domiciled  in  the  Indian 
Territory  for  the  construction  of  railroads  [Cherokee  Nation  v. 
Southern  Kan.  B Co.,  135  XL  & 641.  10  &up.  Ct.  965.  34  L.  Ed. 
205  - Stephen^  v.  Cherokee  Notion,  174  U.  B.  445.  485,  10  Sup.  Ct, 
722,  43  L.  Ed,  1041)  and  In  the  exercise  of  this,  power  it  has 
recently  authorized  the  secretary  of  the  interior  to  grant  rights  of 
way  through  the  Indian  Territory  for  the  construction,  operation, 
nnd  maintenance  of  telephone  and  telegraph  lines.  31  Stnt,  1083, 
o.  §32,  £ 3.  It  follows,  of  course,  that  hone  of  these  tribes  had 
the  power  to  declare  that  any  one  telephone  company  should  have 
the  sole  rjeht  to  cot, 'Struct  and  operate  telephone  lines  within' Its 
borders,  since  the  existence  of  such  a monopoly  would  have  a 
necesshrv  tendency  to  prevent  free  communication  between  those 
who  reside  outside  of,  and  those  who  reside  within,  the  territory. 
To  this  extent  the  grant  of  such  a franchise  ns  the  one  in  question 
operates  to  obstruct  interstate  commerce,  (F,  385,) 

The  Solicitor  of  the  Department  of  the  Interior  has  said : 

About  the  plenary  power  of  Congress  over  frtbril  Indian  prop- 
erty there  can  be  no  doubt  and  in  the  absence  of  some  to  nrf  rolling 
reason  to  the  contrary  Congress  undoubtedly  hag  the  power  to 
subject  such  property  to  taxation  either  bv  the  soue  or  -Federal 
Government*  f Op,  Sob  I*  D„  M,  1423?,  December  23,  1024.) 

13  Wise,  Indian  Law  arid  Needed  Reforms  (1926),  12  A,  B.  A,  Jour. 
37,  SW9, 

n United  States  v.  Creek  Nation , 295  TJ.  g,  103,  HO  (1935). 

Property  rights  can  he  conferred  by  treaty  as  well  as  by  formal  grant. 
United  Slates  r.  Creek  Nation,  295  TL  S„  10S  (1935)  * Morrow  v.  United 
States,  243  Fed,  854  (C.  C-  A,  8,  1917).  Government  liability  On  the 
conduct  of  Indian  affairs  arises  only  from  statutes  or  treaties  with  the 
bribe,  MvCalib,  Atlm’r  V,  United  States,  S3  C.  Ck  79,  87  (1936).  See 
Shoshone  Tribe  y.  United  States,  299  XL  S.  476,  497  (3937),  in  which  the 
Court  said : 

* * * Power  to  control  and  manage  the  property  and  affairs 

of  Indium*  in  good  fiifih  for  their  betterment  and  welfare 


The  Supreme  Conv\  per  Mr.  Justice  Van  Devanter,  recently 
SiiicT ; ti0 

* * * Our  Uvci-siwiiit.  while  recognizing  that  the  govern- 

ment  has  power  to  crnstri*'  ami  manage  the  property  and 
affairs  of  its  Indian  wyrds  in  good  faith  for  their  welfare, 
show  that  ibis  power  I a subject  to  constitutional  limita- 
tions' and  does  not  enable  the  government  to  give  the 
hinds  of  one  tribe  or  baud  to  another,  or  to  deal  with 
them  as  its  own,11  * * * (P.  37CHI70.) 

u Lane  v.  Santa  Rn*fi-.  249  l/;  S.  110.  113;  United  States  v. 
Crrek  Nation.  295  77.  S.  103.  109-110;  Shoshone  Tribe  v,  United 
States,  209  XL  S.  470,  497, 

Thus,  while  Congress  has  broad  powers  over  tribal  lands, 
the  United  States  does  not  have  complete  immunity  from  lia- 
bility for  the  notions  of  Congress,  If  Congress  takes  tribal 
land  from  the  Indians  without  either  their  consent  or  the  pay- 
ment of  compensation,  the  United  States  is  liable  untie?  the 
Fifth  Amendment  to  the  United  Stales  Constitution  for1  the 
payment  of  Just  MuitpenMitlon,*  which  must  include  payment 
for  the  minerals  and  timber/"  But  the'  right  of  the  Indians 
to  jusf  couitienaatiori  is.  Icgulfy  UulivrfSget  unfesn  Congress  itself 
pusses  legislation  permitting  suit  by  the  Indians  against  the 
United  States  ns  the  United  States  is  not  liubta  to  suit  with- 
out its  consent4  While  there  is  general  fegis&tttton  permitting 
suits  for  just  compensation,  this  dues  not  embrace  suits  by 
hi  dim  i tribes,  and  thus  far  they  have  been  authorized  to  see 
only  by  jurisdictional  acts  applying  only  to  individual  tribal 
complaints,84 


may  be  exerted  in  m&qy  ways  and  at  times  even  in  derogation 
of  thy  pvaviidontf  of  a treaty. 

Also  see  Op.  Sol.  I,  XX,  M.  2 9 St 6.  Frimwiry  19,  1938. 

**  Chippewa  Indians  V,  United  Stales,  201  U.  g.  S6t  <1937)+  sir#  m C, 
Ck,  410  (1935),  Also  se<?  Creek  Nation  v.  United  States,.  80S  XL  S,  A20 
(1938). 

81  The  portion  of  this  A'pteudintfjnt  ^vhbih  proJilbitB  co nh wen t^o'n  Res^H:. 
“**  * * nor  Tfliull  private  property  be  tak^n  for  public  use  without' 

just  cumpensatlon,'" 

*'*’  * It  is  fundainsntal  that  tribal  ussets  eiiftnot  fee  disposed 
of  by  tile  United  States  without  the  consent  of  the  tmiM-  or  Wlth- 
./ut  tompetir^ition."  Op,  Sol,  I,  D.,  M>  20616,  February  19,  1038,  7, 

If  vi*st?(I  rights  are  created  In  a tribe  by  a treaty  or  agreement,  the 
Federal  Government  becomes  liable  for  its  violation:  Tby  Congress,  As  the 
Supreme  Court  said  In  the  case  of  United  States  v,  Mitle  Lac  ChfppeWaSj 
220  U.  S.  498  (1913)  | 

* * * That  the  wrongful  dispusal  was  in  disobedienre  to  direc= 

lions  given  in  two  resolutions'  of  Conereos  doeg  not  make  it  any 
the  less  a violation  of  the  trust.  The  resolutions,  unlike  the 
legislation  sustained  fa  C?\ „rokee  Nation  v,  HUcheaek,  187  0.  S. 
204,  307,  and  Lane  Wot;  v,  Hitchcock,  m 653,  564,  668.  were  not 
adopted  in  the  exercise  of  the  ndnriinlstnitvv^'  power  of  Congress 
over  the  property  and  affairs  dependent  Ihdiah  wards,,  but  were 
intended  to  assert,  and  did  assert,  an  unqualified  power  of  dis- 
posal over  the  lands  as  the  absolutt#  property  of  the  Government. 
Doubtless  this  was  because  there  wias  a misapprehension  of  the 
true  relation  of  tlio  Government  to  the  lands,  hut  that  does  not 
alter  the  result.  <Pp,  009-510.) 

Accord  t Blnckfeet  et  a l.  Nations  v.  United  States?  81  C,  CIS,  101  (1935), 
Typical  jurisdictional  aetg  provide  for  recovery  by  a tribe  against 
Die  United  States  ‘*if  * * * the  United  States  Government  has 

wrongfully  appropriated  any  lands  belonging  to  the  said  Indian#*' 
(Act  of  May  26,  1020,  sec.  3,,  41  SStal,  623)  (Klamath)  ; or  for  '*misap* 
ocopriation.  of  any  of  the  * * * lands  of  said  tribe**  (Act  of  June  Bf 

1920,  sec.  ls  41  Stat,  738J  (Sioux) or  “the  loss  to  said  Indians  of  their 
right,  title,  or  interest  arising  from  occupancy  and  use,  In  lands  ?>r 
other  tribal  or  cuutimniil.v  propel ty,  without  just  compensation  t&erefor, 
shall  be  held  aafflelent  greufid  for  relfel!,s  (Aet  of  June  19,  1935,  49  ^taL 
388)  (XI  in  git  and  Baida), 

as  United  Stff.tcs  v.  Shoshone  Tribe,  3fl4  IU,  111  (1938)*  Sec  Chapter 
15,  secs.  14,  BL  Also  see  Ci  T,  Westwood,  Legal  Aspects  of  Land  Acqui- 
sHton,  Indians  and  the  Land,  Contributions  by  the  delegation  of  lh© 
United  States,  First  Inter- American  Conference  on  Indian  Life,  Put  a 
cuaro.  Mexico,  published  by  Office  of  Indian  Affairs  (April,  1940)  p.  4. 

sa  However,  suits  against  officers  of  the  United  States  based  on  alleged 
illegal  acta  require  n<o  .such  statutory  authority:,  Lane  v,  Puebla  of  Santa 
Rom,  249  XL  S-  110  (1019),  wherein  it  was  held  that  the  Secretary  of 
the  Interior  could  be  enjoined  frein  disposing  of  certain  Indian  lands  as 
pubMe  lands  of  the  TTnl-teci  States.  3ee  Chapter  29,  7, 

**  See  Chapter  14,  see,  6H. 
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B.  TRIBAL  FUNDS 

Tin*  povA*r  of  Congress  over  tribal  funds  is  tine  same  ns  its 
power  over  tribal  lands*  and  is,  historically  speaking,  a result 
of  the  latter  power,  since  tribal  funds  arise  principally  from 
Ihe  use  and  disposition  of  tribal  lauds.  The  extent  of  con- 
gressional power  1ms  been  expressed  by  the  Attorney  General 
ns  follows : ** 

Now,  as  these  royalties  are  tribal  funds,  it  can  not 
hi;  HeriouHJy  contended  that  Congress  lint!  not  power 
io  provide  for  their  disbursement  for  such  purposes  as 
it  might  deem  for  the  best  interest  of  the  tribe.  That 
power  resides  in  the  Government  as  the  guardian  of  the 
Indians,  and  the  authority  of  the  United  States  as  such 
guardian  is  not  to  be  narrowly  defined,  but  on  the  contrary 
is  plenary* 

Examples  of  the  exercise  of  such  power  over  the  tribal 
property  of  Indians,  and  decisions  sustaining  it,  are  found 
in  many  of  the  adjudicated  oases,  among  them  Cherokee 
Nation  v.  Hit  chromic.  (87  T.T.  S.  -511 ; Lone  Wolf  v.  Hitch * 
mrkt  ]ST  T7.  H,  r*r»:i : Grittx  v,  Fi&lff’r,  224  U.  S.  MO;  Size- 
more  v.  Brndu.  23X  V.  8.  441;  Chase  v.  United  States, 
duel ded  April  31,  1921*  (P.  6&> 

The?  congressional  control  over  tribal  funds  was  defined  by 
Justice  Van  Devauter  In  the  ease  of  Mize  more  v.  Brady*" 

As  hi  the  ease  of  lands.  Congress  on  Mint  divert  tribal  funds 
from  i!  tribal  piua]>oxt?ri  in  the  absence  uf  Indian  consent  or  cor- 
rcsjiondlng  boi icfifc  without  being  liable,  when  suit  is  brought,  for 
the  amount  diverted.  Thus,  there  has  been  occasion,  not  fufre* 
q licit tly,  for  judicial  mmlysitf  of  the  manner  of  disposition  6f 
tribal  funds.  On  the  whole  the  tendency  of  the  Court  of  Claims 
has  been  to  uphold  expenditures  authorised  by  Congress  as  made 
for  tribal  purposes.81, 

C*  INDIVIDUAL  LANDS 

The  power  of  Congress  over  individual  lands,  while  less  sweep- 
ing than  its  power  over  tribal  lands,  is  clearly  broad  enough  to 
cover  supervision  of  the  alienation  of  Individual  lands.®  In  fact 
the  exercise  of  congressional  power  over  individual  lands  has 
been  largely  directed  toward  the  release,  extension,  or  reimposi- 
tion of  restrictions  surrounding  their  alienation,  depending  on 
whether  the  policy  of  conserving  or  of  opening  up  Indian  lands 
was  dominant  in  Congress. 

As  “an  incident  to  guardianship** Congress  not  only  hm  the 
power  to  extend  **  modify,  or  remove  existing  restrictions  an  the 
alienation  of  such  lands®1  but  while  the  Indian  is  still  the  ward 


SB  33  Op,  A.  G.  60  <1021),  Also  see  CJuWm&oto  A?cffau  v.  United  States, 
ST  C,  Cls.  91  (1038),  cert,  den,  30?  U,  S.  646,  Congress  may  appropriate 
tribal  funds  for  the  civilization  nhtl  aelf-auppoTt  of  the  Indian  tribe. 
Lane  v.  MorrUnn,  246  TJ.  S.  214  (1918).  Se£  Chapter  12,  sec,  %, 

«*235  TJ.  S,  441  (1014).  See  sec.  6,  infra. 

The  power  of  Congress  over  Osage  tribal  fund?  is  upheld  in  Nc-kafi- 
nah-shetundcaU  v.  Fall , 200  Fed,  303  (App.  D.  C.  1023),  aflp,  di«m. 
266  U.  S.  H05  (1925), 

«f  See  Orftts  v,  miter,  224  TJ.  S.  640  (1012). 

^Congress  has  hot  exerted  authority  over  individual  lands  not  in  a 
tlriMi  or  restricted  category  except  in  so  far  as  ti>  roimpose  restrictions 
nnd  restore  them  to  the  class  of  lands  under  its  supervision* 

»«  f.a  Matte  V.  United  States,  254  U,  S,  57Gr  575  (1921)* 
j»  Tiger  v.  Western  Inv.  Co,,  221  TJ,  §,  280  (1911)  ; Heckman  v.  United 
States.  224  U,  B.  413  (1912).  Also  see  United  States  V*  Jackson,  280 
■0,  B.  183,  191  (1930).  involving  extension  of  trust  period  of  homestead 
patent  under  Act  Of  July  4,  1884,  23  Stat.  76,  96.  on  the  ground  that 
the  Indians  possessed  no  vested  right  until  a fee  patent  was  issued  t and 
U?iited  States  V.  Pelican,  232  U,  S-  442,  451  (1914)  involving  congres- 
sional retention  of  trusteeship  of  land  thrown  open  to  settlement. 

For  a list  of  reservations  in  which  the  .trust  or  restricted  period  was 
extended,  see  25  C.  F,  R„  appendix  to  Chapter  1,  pp,  480-483, 

0*  Goat  v.  United  States,  224  U.  S,  458  (1912)  ; Deming  Inv,  Co.  v. 
United  States,  224  TJ.  S.  471  (1912)  ; Janes  v.  Prairie  Oil  Oo .,  273  TJ.  3, 
105  (1927). 


of  the  Tuition  it  insiy  relinpofto  restrictions  on  property  already 
freed  from  restrictions  or  delegate  such  power  to  an  executive 
officer*92 

This  power  Includes  permitting  alienation  upon  such  terms  us 
Congress  or  the  federal  officer  delegated  with  the  power  deems 
advisable  from  the  standpoint  of  the  protection  of  the  Indians,*3 
Nueh  restrictions  must  be  expressed  and  are  not  implied  merely 
because  the  owner  of  land  is  an  Indian,34  nor  can  such  restrictions 
l>e  jnnuo  retroactive  so  us  to  invalidate  a conveyance  made  by  un 
Indian  before  the  restriction  was  imposed.95 

Congress  may  lift  the  restriction  on  alienation  of  allotments 
to  mixed-blood  Indians  and  continue  the  restrictions  on  full 
blood  Indians,  until  the  Secretary  of  the  Interior  is  satisfied  that 
witch  Indians  are  competent:  to  handle  their  own  affairs.8*  In 
deciding  this  question  the  Supreme  Court  said : 

* * * it  is  necessary  to  have  in  rfiind  certain  matters 

which  are  well  settled  by  the  previous  decisions  of  this 
court.  The  tribal  Indians  are  wards  of  the  Government, 
and  us  such  under  its  guardianship.  It  rests  with  Con - 
gross  to  determine  the  time  and  extent  of  emancipation. 
Conferring  citizenship  is  not  inconsistent  with  the  con- 
tinuation of  such  guardianship,  for  it  has  been  held  that 
even  after  the  Indians  have  been  made  citizens  the  relation 
of  guardian  mid  ward  for  some  purposes  may  continues 
On  the  other  hand,  Congress  may  relieve  the  Indians  from 
such  guardianship  and  control,  In  whole  or  in  part,  and 
may,  if  it  sees  fit,  clothe  them  with  full  rights  and  respon- 
sibilities concerning  their  property  or  give  to  them  a 
partial  emancipation  if  it  thinks  that  course  better  for 
their  protection.  United  States  v_  Nice,  241  U.  S.  5D1,  508, 
and  cases  cited.  (Pp.  459-  *G0.) 

The  restrictions  on  alienation  of  land  express  a public  policy 
designed  to  protect  improvident  people.07  Hence  under  the  stat- 
utes, despite  the  good  faith  or  motives  of  a grantee  of  land 
conveyed  in  violation  of  the  restrictions/8  the  conveyance  is 
void.®9 

As  fa  the  case  of  private  property  generally,  Congress  cannot 
deprive  an  Indian  of  his  land  or  any  interest  therein  without  due 
process  of  law  or  take  such  property  for  public  purposes  without 
just  compensation.  An  outstanding  decision  on  this  subject  is 

~^Brader ~v.  James,  246  TL  S.  88  MW,  cited  with  approval  in 
HcOnrdy  v.  United  Stales.  246  Th  a 263,  273  (1918)- 

*3 Mullen  v.  United  State#*  224  U.  S.  448  (1912),  See  United  States  V. 
Noble,  23?  TJ,  S,  74  (1915)  Sunderland  v.  United  States,  266  U,  S,  226 
(1924). 

**noe  v.  Wilson , 23  How.  457  (i8o9). 

® Wilson  v%  Trail,  6 Wall.  83  (1867). 

™ United  mates  v,  Walter,  24 3 U.  3.  452  (1017).  From  time  to  tim * 
Congress  bus  by  statute  empowered  the  Secretary  to  remove  restrictions 
or  Issue  certificates  at  Competency  to  Indians  deemed  capable  of  managing 
tbelr  own  affairs.  See  Chapter  11,  nee.  4, 

#*  * * * iu  adopting  the  restrictions,  Congress  was  not  imposing' 

restraints  on  a class  of  persons  who  were  a«f  juris,  hat  on  Indians 
who  were  bring  conducted  front  a state  of  dependent  wardship  to 
one  Of  full  emancipation  and  needed  to  be  safeguarded  against  their 
own  improvidence  during  the  period  of  transition.  The  purpose  or 
the  restrictions  was  to  give  the  needed  protection  * * *-  (1*P- 

464-465.)  Smith  v.  McCullough,  270  U,  S.  456  (1928). 

w»  United  States  v,  Jtroiai,  3 F,  2d  564  (C,  C«  A.  8,  1925),  cert,  dpji., 
270  U.  S,  644  (1928), 

w Heckman  v.  United  Mutes,  224  TJ.  S.  4U  (1913):  Goat  v.  United 
States,  224  TJ.  S.  45S  (1912)  J Starr  V,  Long  227  U.  S.  613  (1913)  f 
Munson  v.  Simonson,  231  TJ,  3.  341  (1913),  funding  ttbat  a deed  by  an 
Indian  of  an  allotment  subject  to  restrictions  against  aaleimtion  wss 
absolutely  void  if  made  before  final  patent,  even  if  made  after  passage 
of  nn  act  of  Congress  permitting  the  Secretary  of  ttee  Interior  to  issue 
such  patent ; and  that  the  unrestricted  title  subsequently  acquired  by  the 
allottee  Under  the  patent  does  not  inure  to  the  grantee.  Also  me  Miller 
v.  McClain,  249  U.  S.  SOS  (1010)  l United  States  v.  Reynold.*,  250  TJ.  8, 
104  (1919)  ; and  Smith  v.  Stevens,  11  TJ.  S',  321,  326  (1870),  discussing 
the  policy* behind  restrictions  on  sale  of  land  is  Treaty  between  United 
States  and  Kansas  Indians  of  June  3,  1825.  7 Stat.  244,  245,  and  the 
Act  of  May  26,  i860,  12  Stat,  21.  Also  ice  Chapter  ilr  see,  4H. 
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Chnutfj  v,  TrupftS"’1  which  held  tiiai  exemption  from  taxation 
on  tit  !>1  is]  a mI  by  OrngrcsH  created  in  fho  Indian  landholder  a •eSLed 
fight  nut  subject  in  impairment  by  inter  legislative  acf.,M 


,r,°  22!  T*,  H.  005  (11)12) . Also  hoc;  Moi'roic  v.  United  i^tutpn,  24M  F#*d, 
(i\  r.  A.  h,  1917)  : Chapter  13.  arcs.  1.  5,  10;  40  L.  D.  348,  352 
: Op.  Sol.  I.  r>i4  M,  13804,  December  24,  1024;  Op.  Sul.  L D , M 
25737.  March  3,  11)30. 

i«>  The  Supremo  f'niipt  said : 

There  have  hren  roiiipariitmdy  few  eases  which  dis'-tir#  the  legiR 
hi  five  power  over  private  property  held  by  tho  Indians.  But  those 
few  all  nrpaiiixi*  tint  I hr  is  not  excepted  from  tho  protection 
gui! irniii li»i‘ii  by  fhe  On nsl i fnt ion.  His  private  rights  are  secured 
ami  enforced  to  the  same  extent  and  In  the  same  way  as  oth^r 
i-nsicli.itfH  nr  citizens  of  the  United  States,  ft}  re  Heft'.  107  U.  S 
■ISM.  ,i04  ; Cherokee  Nation  V.  Hitehcorfs,  187  IT.  B 294  307  ; 
**'r,lth  v Oondell,  20  .Toil ns,  tN.  Y. ) 188 * Lowry  y,  Wearer,  4 
McLean,  H2  ; Whirlwind  r.  Von  tier  Ahe,  07  Mo.  App.  628:  Taylor 
v*  =i  Arkansas,  4S5,  487,  Ills  right  of  private  property  Is 

not  Hunjort  to  impairment  by  legislative  action.  even  while  he  is 
ns  31  member  of  a tribe,  and  subject  to  tho  gimrdinnshlp  of  the 
t anted  states  as  to  his  political  raid  personal  status.  This  was 
cinmy  reeognjzed  }n_  tho  leading  cage  of  Jones  v.  Meehan.  175 

Nothing  that  was  said  in  Tiger  v.  Western  Investment  (Jo.,  221 
V'.  ■ - !S  apposed  to  flit*  same  conclusion  here.  For  that  ease 
dir!  not  involve  property  rights,  but  related  solely  to  the  power  of 
< ongrcKB.  ro  extend  the  period  of  the  Indian’s  disability,  The 
stfitnie  did  hot  attempt  to  take  his  land  or  anv  right  member  or 
appurtenance  tnercuiitii  belonging.  It  left  that  ns  it  was.  But 
having  regard  to  the  fiiflltin'f*  hi  ex  nr  tie  nee,  ami  desiring  to  protect 
inm  against  himself  uml  those  who  might  take  advantage  of  his 
ineiifiucity  Cdugfess  extended  the  time  during  which  hr  could  not 
It**!]’  0,1  HhU  subject  rifter  calling  attention  to  the  fact  that 

tiger  was  Mill  a ivnrd  of  the  Nation,  so  far  as  the  alienation  of 
these  Inmls  was  enheerned.  and  n member  of  the  existing  Creek 
Nation,  if  was  Mjud  that  ‘‘Incompetent  persons  though  citizens, 
may  not  have  the  full  right  to  control  their  property, ,f  and  that 
none  was  nothing  in  citizenship  incompatible  with  guardianship 
op  with  restricting  sales  by  Indians  deemed  hy  Congress  incapable 
of  managing  their  estates. 

But  there  was  no  intimation  that  the  power  of  wardship  eon* 
h-rred  authority  on  Congress  to  lessen  any  of  the  rights  of  prop- 
erty which  had  been  vesled  In  the  individual  Indian  by  prior  Intvs 
nr  contracts,  Wiicli  rights  ore  protected  from  repent’ by  the  pro- 
visions of  t bn  Fifth  Amendment.  (Pji.  677,  678,)  J 1 

A reeOgidtion  of  this  nwrlcttoii  tin  Federal  power  appears  in  Article  XI 
of  the  Treaty  of  April  I,  1850,  with  ths  Wyandot s,  0 8 tat,  087,  992.  which 


provided  i 


All  former  l real |ea  between  the  United  Stales  and  the  Wyandot 
nation  of  Indinn?:  art*  abrogated  and  declared  mill  and  void  nv  this 
treaty  except  such  p?;ovisi<ms  as  may  have  been  made  for  the 
benefit  or  private  individuals  of  §nirV  nation,  by  grants  of  re.se rva 
tifms  of  lands,  nr  otherwise.  Which  are;  considered  as  vented  rights 
and  not  to  he  affected  hy  anything  contained  in  this  treaty 


?iiu*  Supremo  Court  distinguished  between  tlu*  exemption  from 
taxation  and  tlio  restriction  on  album  Hon : ti35 

But  tho  exemption  uml  nmi-nlioiiiiliSHty  wore  two  Kepp- 
rate  and  distinct  subjects.  One  conferred  a right,  and  the 
other  imposed  a limitation.  * * * TIu*  right  to  remove 

the  restriction  was  in  pursuance  of  the  power  under  which 
Congress  could  legislate  as  to  the  status  of  the  ward  and 
lengthen  or  shorten  the  period  of  disability.  But  the  pro- 
vision that  the  hind  should  lie  non-taxable  wns  a property 
right,  which  Congress  undoubtedly  had  the  power  to  grant. 
That  right  fully  vested  in  the  Indians  and  was  binding 
upon  Oklahoma.  Rama#  Indian#,  5 Wall.  737,  756 ; United 
State#  v,  Riektri.  188  IJ.  8.  432.  (I\  073.) 

As  part  t\t  its  suiHirvisimi  of  alienation  of  individual  lands, 
Congress  has  provided  for  the  disposition  and  inheritance,  by 
decent  or  devise,  of  trust  mid  restricted  lands,103  and  the  exer- 
cise* of  this  power  has  been  sustained.1®4  Congress  has  also 
vested  jurisdiction  in  the  county  courts  over  probate  proceed- 
ings of  such  property, ias 

B.  INDIVIDUAL  FUNDS 

The  power  of  Congress  over  individual  funds  is  an  outgrowth 
of  its  control  over  restricted  lands  and  the  same  general  prim 
eipiesi  are  applicable  to  both,108 


wutooutc  v,  7YU///J.  224  V,  S.  6«5,  673  (1912),  Apparently  the  re- 
moval of  the  restriction  against  alienation  does  not  vest  any  rights  in  the 
Indian  landholder.  feh»e  Deader  v.  James,  246  IJ.  H.  88  11918). 

CoagresK  may  nssent  to  u state  tax  levied  on  the  production  of  ojj  and 
ipiN  under  3i  Ioann  of  tribal  lands,  DrffUth- American  Co.  liourtl,  299 
U.  S,  159  (1930). 

10f5  Also  see  Chapter  tl.  f?m?_  6, 

w Lone  Wolf  v.  IJitchmck.  387  V.  S.  553  (1903)  ; Deader  v,  j dines, 
240  tJ.  s.  88  ( 1918),  See  Chapter  10.  see.  1(>;  Chapter  ii,  get h 6, 

146  On  jurisdiction  of  county  courts  over  the  Fiv«  Civilized  Tribes, 
f eo  Chapter  23,  arc,  11C,  and  Act  of  May  27,  1908,  35  Shit.  3i2,  ameiideii 
by  Act  of  April  10,  1920,  44  Stab  239. 

m pol*  a riisctlKKion  of  congressional  control  of  individual  funds  see 
Chapter  30,  gee.  2. 


SECTION  6.  CONGRESSIONAL  POWER— MEMBERSHIP 


Tho  Indian  tribes  have  origin#!  power  to  determine  their  own 
Iiiomhor^hip, 157  Congress  has  the  power,  however,  to  supersede 
that  delerminittioii  when  necessary  for  the  administration  of 
tribal  property,  particularly  its  distribution  among  the  members 
of  the  tribe*" 

T lu*  United  Sfntcs  may  assume  full  control  over  Indian  tribes 
and  determine  nseinlmrship  in  the  tribe  for  the  purpose  of  ad- 
jiisting  rights  in  tribal  property.10®  The  assumption  of  iK>wer 
un  tin*  part  of  I he  Federal  Government  to  distribute  tribal  funds 
and  land  ninoiig  the  individual,  niemhers  of  the  tribe  reQUlTed 
i he  prepara  lion  of  payment  or  census  rolls,  gevernl  treaties 3,& 


1,17  See  Cliapter  7,  set*.  4. 

V}*  Thu  Circuit  Court,  of  Appeal?,*  In  the  case  of  Farrtfi  v.  United  states, 
110  Fed.  942  (C.  0.  A.  8,  1901),  said  : 


* * * it  Is  the  Bfitttcil  rule  of  the  jiidk4n!  department  of 

tap  government,  m aacertalnhig  the  relations  of  Indian  tribes 
iind  their  members  fo  the  nation,  to  follow  tVie  action  of  the 
logishitlve  and  executive  depart  men  tg.’  to  which  the  deterni’ha- 
these  questions  Iras  bren  especially  intriiNted.  U.  S.  v. 

l70/Fed  V75  tI^  U4*0  951 1;°'  U L'  Kd'  132 ' U’  8i  V HuH  |C‘  C-) 


™ Stephen*  v.  Cherokee  Nation.  174  U.  44 H U809),  3ee  Cherokee 

Na  f Dm  V.  Hitchcock,  187  U.  S,  294,  mrO.  3.07  (1902). 

3»°Spo,  for  example.  Treaty  of  July  8,  3 817.  with  the  Chefokees,  Art. 
3,  7 Otat.  156;  Treaty  of  November  24.  1848.  with  the  Slockbridge 
Tribe,  A*t.  2,  9 Stat,  955.*  Treaty  of  November  15..  1881,  with  the 
Pottawatomie  Nation,  Art,  2,  1%  Stat.  1191;  Treaty  of  June  24  1862, 
with  tho  Ottawa  Indians.  Art,  8,  12  Stat,  3237 ; Treaty  of  Mm  2B, 
1882,  with  the  Kickapoo  Indians,  Art,  2#  13  StaL  623  ; Treaty  Ody- 


und  statutes  111  authorized  tiu*  estiibllshm^ftf  <>f  siieh  rolls  and 
the  pro  ratii  diMtrihution  of  tribal  or  public  property  among  the 
enrolleos.  Barely  (considering  the  imiiHtnde  of  Individual 
grievances  presented  anihmlly  by  individual  Indinus  or  alleged 
IndiaiKs)  has  Congress  .sped lica By  provided  for  additions  to 
tribal  rolls  hi  individual  eases,”2 

In  addition  to  its  ulHinate  authority  to  determine  tribal  mem- 
bership, Congress  may,  as  part  of  its  power  to  administer 
tribal  property,  alter  the  bn  sic  rule  that  tribal  property  may 

her  14,  1866,  with  the  Cheyenne  and  ArrapaSioe  Tribes,  Art.  7,  f» j $fflt 
703. 

The  general  rule  Is  that  #ijn  tlte  ahHenco  of  pfntutoryj  provishut 
to  the  contrary,  the  right  of  Individual  Indian*  to  shaft!  in  trihat  pf(fp. 
5»rty.  whether  lands  or  funds,  depends  upon  tribal  membership.  In  teruU- 
eated  when  the  membership  is  cRdell,  and  Is  neither  tvtieiiabio  nop 
descendible/*  Wilbur  r.  United  States,  281  U,  U.  206,  216  (1930)  ; 
also  Bee.  Halbert  v.  United  States,  283  TJ.  S,  753,  762,  783  (1931).  For 
a fuller  discussion,  see  Chapter  9,  see,  3 ; Chapter  7,  me,  4. 

for  example.  Act  of  March  3,  1873,  sec.  4,  17  St  fit,  631 
( Miami e)  t Act  of  March  3,  1881,  gee,  4,  21  Stat.  414,  433  (MhiffiiJ  ; 
Act  of  July  lr  1902,  sec,  1,  32  Stat,  636  (Kansas)  * Act  of  June  4.  1920, 
41  Stat.  751  (Crow)  ; Art  of  May  19,  1924,  43  Stat,  132  (Lae  dti 
Flambeau  band  of  Chippewns).  Also  see  Campbell  v.  Wadsworth  248 
U.  S.  169  (1918). 

^See,  for  example.  Act  of  May  30,  1896.  29  Stat.  736  (a  Sae  and 
Fox  woman)  ; Joint  Resolution  of  October  20,  1914,  88  Stat.  ?S0  (Five 
Civilized  Trfboa)  ; Act  of  May  31.  1924,  c,  215,  43  Stat.  240  (Flathead), 
discuBHed  fn  Op,  Sol.  I.  B.,  M.14233,  April  24,  1925  ; also  see  Gritts  r 
Fisher,  224  U.  S.  840,  648  (1912)  . 
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be  distributed  only  to  tribal  members.11*  It  may  thus  provide 
that  all  children  burn  of  a marriage  between  a white  man  and 
an  Indian  woman  who  was  recognized  by  the  tribe  at  the  time 
of  her  death  shall  have  the  mine  rights  and  privileges  to  the 
property  of  tlve  tribe  to  which  the  mother  tefonged  as  have 
members  of  the  tribe.114 

Congress  may  authorize  an  tidministrative  body  to  make  a roll 
descriptive  of  the  persons  thereon  so  that  they  might  be  iden- 
tified* to  take  a census  of  the  tribes  and  to  adopt  any  other 
means  deemed  necessary  by  the  commission*  It  may  provide 
that  such  rolls/  when  approved  by  the  Secretary,  shall  be  final, 
and  that  ix*rsons  thereon  and  their  descendants  born  tbere- 
rifter  and  such  persons  as  Intermarry  according  to  tribal  laws 
should  alone  constitute  the  several  tribes  they  represent"* 

Enrollment  does  not  ordinarily  give  a vested  right  in  tribal 
property,11*  Congress  may  disregard  the  existing  membership 
rolls  of  a tribe  and  direct  that  the  per  capita  distribution  bo  made 
upon  the  basis  of  a new  roil,  even  though  such  act  may  be  in  com 
sistont  with  prior  legislation,  treaties,  or  agreements  with  the 
tribe.117  Thus,  the  Supreme  Court  in  the  case  of  Sizemore  v. 
/Lotf//"*  said : 

* * * other  tribal  Indians,  the  Creeks  were 

wards  of  the  United  States,  which  possessed  full  power, 
if  it  deemed  such  a course  wise,  to  assume  full  control 
over  them  and  their  affairs,  to  ascertain  who  were  mem- 
bers of  the  tribe,  to  distribute  the  lands  and  funds  among 
them,  and  to  terminate  the  tribal  government,  * * * 

(P.  447.) 

The  Supreme  Court,  In  holding  that  Congress  may  add  tu  a 
tribal  roll  even  though  it  purports  to  lx?  final  said  :lw 

it  is  not  proposed  to  disturb  the  individual  allotments 
made  to  members  living  September  I,  1902,  and  enrolled 
under  the  act  of  1902,  and  therefore  w«s  arc  only  com 
cerned  with  whether  children  born  after  September  It 
1002,  and  living  on  March  4,  1906,  should  be  excluded 
from  the  allottnient  and  distribution.  The  act  of  1902 
required  that  they  be  excluded,  and  the  legislation  in 
1906,  as  we  have  seen,  provides  for  their  inclusion.  It 
is  conceded,  and  properly  so,  flint  the  later  legislation  is 
valid  and  controlling  unless  it  impairs  or  destroys  rights 
which  the  act  of  1992  vested  in  members  living  September 
i,  1002,  and  enrolled  under  that  act.  As  has  been  indi- 
cated, their  individual  allotments  are  not  affected.  But 
It" IS  said  that  the  act  of  1902  contemplated  that  they 
alone  should  receive  allotments  and  lie  the  participants 
in  the  distribution  of  the  remaining  lands,  and  also  of 
the  funds,  of  the  tribe,  No  doubt  such  was  the  purport 
of  the  neb  But  that,  in  out-  opinion,  did  not  confer  upon 


Chapter  9,  see.  3, 

m rmm  V.  United  State*,  245  Fed,  411  <C,  C,  A.  8.  1917).  And  Bee 

us  Stephens  v.  Cherokee  Station,  174  U,  S.  445,  490,  401  (1809)  * 

€hCorJrpl^may  also  provide  that  for  the  purpose  of  determining  the 
quantum  of  Indian,  Wood  pss sessed  by  members  of  these  tribes,  nitd  their 
capacity  to  nHeimte  allotted  lands,  the  rolls  of  citizenship  approved  by 
the  Secretary  Of  the  Interior  are,  conclusive, 

Act  of  April  2®,  1906.  34  Stfit.  137,  ami  Act  of  May  27.  1908.  35  ^tat. 
312  Interpreted  in  United  State*  v.  Ferguson,  247  V*  lt5  (lots). 
Accord  : Cully  V.  Mitchell,  37  F.  2d  493  (C.  C,  A,  10,  1030), 

It  has  been  held  that  Congress  lg  not  bound  by  the  tribal  rule  regard- 
ing mcntherHhip  and  may  determine  for  itself  whether  a person  is  an 
Indian  from  the  standpoint  of  » federal  criminal  statute.  United 
States  v,  Rogers*  4 How.  587  (1848), 

it*  Wilbur  y,  United  Slate*  e$  ret,  Kadrie,  281  TJ,  S.  206  (1930). 
m geg  Btcpfi cn#  V,  Cherokee  Nation,  174  U,  S,  445,  488  (1889)  ; Op. 
Sol.  T.  D , M.  27759,  January  22,  1935.  Cf,  Done  Wolf  V.  Hitchcock, 
1ST  IT.  S.  553  (1903), 

^*235  U.  S,  441  (1914), 

iwffrtff*  v.  FUhcr,  224  U,  S-  640  (1912),  discussed  ia  Chapter  9, 
«ee.  3,  An  example  of  ‘4flna!,?  pro  rata  distribution  of  tribal  a^ets  ie 
found  in  the  Appropriation  Act.  of  May  31,  1900,  31  Btat.  221,  283 
(Silefz  Reservation);  Gf.  Act  of  April  21,  1904,  33  Stat,  189,  201 
(Otoe  and  Misamiria,  Stockbridge  and  others). 


them  any  vested  right  such  as  would  disable  Congress 
from  thereafter  making  provision  for  admitting  newly 
born  members  of  the  tribe  to  the  allotment  and  distribu- 
tion. The  difficulty  with  the  appellants’  contention  vs 
that  it  treats  the  act  of  3 '902  as  a Contract,  when  “it  is  only 
an  act  of  Congress  find  can  have  no  greater  effect. 
Cherokee  Intermarriage  Ca*r#-  203  U.  S=  76,  03,  It  was 
but  an  exertion  of  the  administrative  control  of  the  Gov- 
ernment over  the  tribal  property  of  tribal  Indians,  and 
was  subject  to  change  by  ('otigress  at  any  time  before  it 
was  carried  into  effect  iilid  will  the  tribal  relations 
continued,  Stephen#  v.  Cherokee  Nation,  174  TL  S,  445, 
488 ; Ch erokvc  Nation  v,  Hitchcock*  187  XL  8.  294;  Wallace 
v Adams,  204  U.  S.  415,  423.  It  is  not  to  \&  overlooked 
that  those  for  whose  benefit  the  change  was  made  in  39<M> 
were  not  strangers  to  the  tribe,  hist  were  children  born 
into  it  white  it  was  still  in  existence  and  while  there 
was  still  tribal  property  whereby  they  could  be  put  mi  an 
equal*  or  approximately  equal,  plane  with  other  member?’ 
The  council  of  the  tribe  asked  that  thin  be  ihmp  and  we 
entertain  no  doubt  that  Congress  in  acceding  to  the  re- 
quest was  well  within  its  power.  (Pp.  647-649.) 

In  the  important  ease  of  Wallace  v,  Adam s™  the  Supreme 
Court  held  that  the  Act  of  July  1,  1902/ K creating  the  Choctaw* 
Chickasaw  citizenship  court  and  giving  it  power  to  examine  the 
judgments  of  the  Indian  territorial  courts  and  determine  whether 
they  should  be  annulled  on  account  of  Irregularities.  Was  a valid 
exercise  of  power.  This  and  other  eases  In  this  field  are  based 
on  the  theory  of  the  ultimate  power  of  Congress  over  matters 
tit  membership  of  the  tribes  and  its  power  to  adopt  any  reason- 
able measures  to  ascertain  who  are  entitled  to  its  prerogatives. 
If  the  result  of  one  of  the  methods  which  it  adopts  is  unsat  is- 


factory,  it  may  try  another,123 

Congress  may  make  the  finding  of  ah  admin  tetrntive  commis- 
sion* approved  by  the  Secretary  of  the  Interior,  a final  deternu- 
nation  of  tribal  membership. 13  The  Supreme  Court  in  the  case 
of  United  stales  v.  Wildcat iu  said : 

* * * There  was  thus  constituted  tt  judicial 

tribunal  whose  judgments  within  the  limits  of  Its  jurisdic- 
tion were  only  subject  to  attack  for  fraud  or  such  mistake 
of  law  or  fact  its  would  justify  the  holding  that  its  judg- 
ments were  voidable.  Congress  by  this  legislation  evi- 
denced an  intention  to  put  an  end  to  controversy  by  pro- 
viding a tribunal  before  Which  those  interested  could  be 
heard  and  the*  rolls  authoritatively  made  up  of  those  who 
were  entitled  to  participate  in  the  partition  of  the  tribal 
lands.  It  was  to  the  interest  of  all  concerned  that  the 
beneficiaries  of  this  division  should  be  ascertained,  To 
this  end  the  Commission  w as  established  and  endowed  with 
authority  to  hear  and  determine  the  matter. 

A correct  conclusion  was  not  necessary  to  the  finality 
and  binding  character  of  its  decisions*  It  may  be  that 
the  Commission  In  acting  upon  the  many  cases  before  it 
made  mistakes  which  are  now  impossible  of  correction. 
This  might  easily  be  so,  for  the  Commission  passed  upon 
the  rights  of  thousands  claiming  membership  lb  the  tribe 
and  ascertained  the  fights  nf  others  who  did  not  appear 
before  it,  upon  the  merits  of  whose  standing  the  Commis- 
sion had  to  pass  With  the  best  information  which  it  could 


When  the  Commission  proceeded  in  good  faith  to  deter- 
mine the  matter  and  to  act  npon  inforraatiou  before  if,  not 
arbitrarily,  but  according  to  its  best  judgment,  we  think  it 
was  the  intention  of  the  act  that  the  matter*  upon  the 
approval  of  the  Secretary,  should  be  finally  concluded  and 
the  rights  of  the  parties  forever  settled,  subject  to  such 
attacks  as  could  successfully  be  made  upon  judgments  of 
this  character  for  fraud  or  mistake.  ... 

We  cannot  agree  that  the  case  is  within  the  principles 

7ft  Snntt  V .i ■ TT  e "«'1 


J*«204  tl.  S.  415  (1907). 

su  32  Stst,  641,  647.  _ „ 

s»  See  Stephens  v.  Cherokee  Nation . 174  U.  S.  445  (1899),  and  ItaHecs 
T*  Adams,  204  U-  S.  415,  423  (1907),  Also  see  Chapter  19,  hoc.  4, 
^ United  States  v,  Atkins,  260  tJ.  8.  220  (1922), 

**244  B.  S.  Ul  (1917), 
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cbwh,  in  which  it  has  bw*n  held  that  in  the  absence  of  a 
suhject-rnatlcr  of  jurisdiction  an  adjudication  that  there 
wms  such  is  not  conclusive,  and  that  a judgment  based 
uiHin  actum  without  Its  proper  subject  being  in  existence 
is  void.  * * * (Pp,  US-119, ) 

« * a * * 


* * * We  think  the  decision  of  such  tribunal,  when  not 

impeached  for  fraud  or  mistake,  conclusive  of  the  ques- 
tion of  membership  in  the  tribe,  when  followed,  as  was 
the  ease  here  by  the  action  of  the  Interior  Department 
confirming  the  allotment  and  ordering  the  patents  con- 
veying the  lands,  which  were  in  Diet  issued,  * * * 

(I\  120,) 


SECTION  1,  ADMINISTRATIVE  POWER— INTRODUCTION 


By  necessity  Congress  has  delegated  much  of  its  power  over 
the  Indians  to  administrative  officials.  This  power  is  dependent 
upon  and  supplementary  to  the  legislative  power.  Although 
rhetorical  figures  of  speech,  like  “guardianship,” 325  have  tended 
to  blur  the  distinction  between  administrative  and  legislative 
powers,  it  Is  important  to  distinguish  between  the  problem  of 
whether  Congress  possesses  the  authority  to  pass  certain  legis- 
lation ami  the  problem  of  whether  Congress  has  vested  its 
power  In  an  administrative  officer  or  department. 

“We  have  no  officers  in  this  government,”  the  Supreme  Court 
said,  in  the  case  of  The  Floyd  Acceptances™  “from  the  Presi- 
dent duwn  to  the  niosj  .subordinate  agent,  who  does  not  hold 
office  under  the  low,  with  proscribed  duties  and  limited  author- 
ity.” tPp.  670=077.) 

Therefore,  In  seeking  to  trace  the  scope  of  administrative 
power  in  the  held  of  Indian  law,  our  primary  concern  must  he 
with  the  statutes  and  treaties  that  confer  such  power. 

The  interplay  of  the  legislative  and  administrative  branches 
of  Government  in  Indian  affairs  has  caused  the  frequent  applica- 
tion of  two  rules  of  administrative  law,  The  first  is  that  if 
properly  promulgated  pursuant  to  law  the  rules  and  regulations 
of  an  administrative  body  have  the  force  and  effect  of  statutes 
and  the  courts  will  take  judicial  notice  of  them.157  The  Supreme 
Court  hi  Maryland  Casualty  Co,  v.  United  States' m said : 

* * * It  Is  settled  by  many  recent  decisions  of  this 

court  that  a regulation  by  a department  of  government, 
addressed  to  and  reasonably  adapted  to  the  enforcement 
of  an  act  of  Congress,  the  administration  of  which  is 
confided  to  such  department,  1ms  the  force  and  effect  of 
Inw  if  it  be  not  in  conflict  with  express  statutory  provision. 
United  States  v.  Grimaud,  220  U.  S,  506;  United  States  y, 

J-;;  gee  Chanter  8,  sec,  9. 

*»7  Wall.  000  (I80S),  Also  see  United  States  v.  MacDantcJ,  7 Pet-  1 
(1.883)  ; United  Staten  v,  McMurrait*  I SI  Fed.  723.  728  (C.  C,  E.  D, 
Okla.,  1910)  ; 34  Op_.  A.  G.  320  (1924).  The  power  of  administrative 
authorities  to  carry  out  treaty  promises  is  shown  in  23  Op,  A,  G,  214 
(1900).  Also  see  Chapter  }l,  see.  3, 

sa?  The  Circuit  Court  of  Appeals  ia  the.  case  of  Bridgeman  v,  United 
States*  140  Fed,  577  (C,  C,  A.  0,  1905)  said  • 

Counsel  are  agreed  that  the  rules  and  regulations  of  the  Indian 
Department  promulgated  under  the  authority  of  law  have  the 
fierce  and  effect  of  statutes,  and  that  the  court  will  take  judicial 
notice  of  them,  * * ’ * fp,  583, > 

201  IJ.  S.  342  (1920).  Also  see  Montana  Eastern  Idvtited  y.  United 
States,  95  F,  2d  807  (C,  C.  A,  9,  1938), 

SECTION  8.  THE  RANGE  OF 

Thy  specific  functions  of  ofiicials^of  the  Indian  Service  and 
of  other  federal  of1  Mils  dealing  with  Indian  affairs  :are  neces- 
sarily discussed  in  various  parts  of  this  chapter  and  in  other 
chapters.333  It  may  be  worth  while,  however,  at  this  point,  to 
indicate  the  scheme  of  authorities  which  Congress  has  conferred 
in  this  field. 


iasSee  especially  Chapter  2.  Chapters  9 to  11  deal  largely  with 
administrative  power®  over  property.  Chapter  12  discusses  aflininistra- 
Vive  duties  regarding  federal  services  for  the  Indians;  Chapter  16  deals 
with  licensing  of  traders;  Chapter  17,  see.  5,  covers  administration  of 
liquor  laws. 


Birds  alt.  233  U.  S.  223,  231  : United  States  v.  Small,  23d 
Ik  S.  405,  400,  411;  United  States  v,  Morehcud,  243  U.  3. 
007.  * * * (P.  34a ) 

The  second  principle  is  that  courts  and  administrative  authorities 
give  great  weight  to  a construction  of  a statute  consistently  given 
by  an  executive  department  charged  with  its  administration,3*'1' 
especially  if  it  is  a rule  affecting  considerable  property  or  a 
doubtful  question, 330 

The  Supreme  Court  has  given  great  weight  to  an  administra- 
tive interpretation  even  If  not  long  continued,3'1* 

These  rules  are  based  on  the  theory  that  the  failure  of  Con- 
gress hy  subsequent  legislation  to  change  the  construction  of 
administrative  bodies  charged  with  the  administration  of  a 
statute  constitutes  acquiescence  in  the  practical  construction  of 
a statute. 


1?0  United  States  em  ret  West  v.  Ifitckjock,  205  U.  S,  80  (1907)  ; 4 Op. 
A.  O.  75  (1842)  ; 33  L,  D,  553  (1010)  ; United  States  v,  Jackson*  280 
U,  8.  183,  193  (1030). 

Whoa  the  law  has  been  so  construed  by  Government  Depart- 
ments during  a long  period  ng  to  permit  a certain  course  of 
action,  and  Congress  has  not  seen  fit  to  Intervene,  the  inter- 
pretation so  given  is  strongly  persuasive  of  the  existence  of  the 
power,  * * * (34  Op,  A.  G.  320  326  (1924),) 

The  Supreme  Court  Jn  framer  v.  United  States , 201  U,  $,  219  (1923), 
said : 

That  such  individual  occupancy  [by  a non-reservation  Indian!  is 
entitled  to  protection  finds  strong  support  in  various  rulings  of 
the  Interior  Department,  to  which  in  land  matters  this  Court 
HUH  always  given  much  weight  felting  cases].  (P.  227.) 

5504  Op*  A,  G.  75  (1842).  Also  see  Wisconsin  v,  Hitcheoeki  201  U,  8- 
202  (1906)  ; Kindred  v.  Union  Pacific  R.  R,  Co,,  225  TJ,  8,  582,  596  (1912). 

m The  Supreme  Court  in  United  States  v.  First  National  Bank*  234 
U.  S,  245  (1914),  said: 

While  departmental  construction  of  the  Clapp  Amendment  does 
not  have  the  weight  which  such  constructions  some  limes  have  in 
long  continued  observance,  nevertheless  it  is  entitled  to  con- 
sideration, the  early  administration  of  that  amendment  showing 
the  interpretation  placed  upon  it  by  -competent  men  having 
to  do  with  its  enforcement.  * * * (P.  261,) 

A recent  administrative  interpretation  will  sometimes  he  given  weight, 
though  conflicting  with  early  interpretation.  United  States  v.  Remolds* 
250  U.  8,  104,  1QD  (1910),  Departmental  sponsorship  of  legislation  is 
also  considered.  The  Supreme  Court  in  Blanset  y.  Cardin,  256  TJ,  8.  319 
(1921),  said: 

* * m And  there  can  be  no  doubt  that  the  act  wag  the  sug- 

gestion of  the  Interior  Department,  and  its  construction  is  an 
assistant,  If  not  demonstrative  criterion,  of  the  meaning  and 
purpose  of  the  act.  Stewart  v.  Baker*  ,229  IT.  S.  US7  ; Jacobs  v, 
Prichard*  223  tJ,  8,  200  ; United  States  v,  Cerecedo  Nermanos,  209 
U.  S,  337.  And  the  regulations  of  the  Department  are  adminis- 
trative of  the  act  and  partake  of  its  legal  force,  (P,  326.) 

ADMINISTRATIVE  POWERS 


In  general,  administrative  powers  in  the  field  of  Indian  affairs 
have  been  conferred  upon  the  President,  the  Secretary  of  the 
Interior,  and  the  Commissioner  of  Indian  Affairs, 

Administrative  powers  of  the  President  include  the  consolida- 
tion of  agencies,  and,  with  the  consent  of  the  tribes,  the  consoli- 
dation of  one  or  more  tribes  on  reservations  created  by  Executive 
order ; 138  dispensing  with  unnecessary  agents,134  or  transferring 


385  Act  Of  May  17,  1882.  sec.  0,  22  Sto.t,  68,  88,  2d  T_J _ *3,  G.  63  ; Act 
Of  July  4,  1884.  roc.  6.  28-Stni,  70.  97,  2s  U.  S.  O.  63. 

334  Act  of  June  22,  1874,  see.  1,  18  Slat,  146,  147.  25  XT.  S.  C.  64  ; Act  of 
March  3,  1875.  sec.  t.  18  Stat.  420,  421,  25  U-  8,  C.  64,  interpreted  in 
15  Op.  A.  G,  405  (1877) , 
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any  ascnt  “from  the  place  or  tribe  designated  l>y  law,  to  sivli 
other  place  as  the  public  service  may  require.”*  1 “ 

The  Secretary  of  the  Interior,  who  has  been  described  by  a 
Solicitor  of  his  Department  as  “guardian  of  all  Indian  in- 
terests,” ,w  nets  on  behalf  of  the  President  in  flie  administration 
of  Indian  affairs.  His  acts  are  presumed  to  be  the  acts  of  the 
President.1 37 

Administrative  powers  of  the  Secretary  of  the  Interior  include 
the  establishing  ol  snperlnteiidencics,  agencies,  and  subagencies 
by  tribes  or  by  geographical  boundaries,”*  the  appointment,  of 

i»Act  of  June  30,  1834,  sec.  4,  4 Stat.  7K9.  7.1.1.  20  U.  S3,  C.  62.  The 
DOWf-r  alven  In  this  sertion  is  not  affected  by  the  Senate  being  in  session. 
i?  Op  A G 405  (1877).  Also  see  Morrison  v.  Fall,  200  Fed.  300  (App. 
D.  C 1023),  n (rd  260  U.  S.  481  (1025),  which  also  discusses  the  power 
of  the  President  over  agents. 

The  early  tendency  to  place  administrative  responsibility  on  the 
President  is  exemplified  by  the  Act  of  July  22,  1790,  1 3 lfl4  * af" - 

the  Act  of  March  3,  1795,  1 Stat,  443,  which  appropriated  $-*0,000  for 
the  purchase  of  goods  for  the  Indians,  and  provided  ‘that  the  sale  of 
eueh  goods  he  made  under  the  direction  of  the  President  of  the  United 

St The  President  delegated  to  Indian  superintendents  and  agents  bis  duty 
to  disburse  funds.  15  Op.  A.  G.  60  (187D). 

Other  Presidential  powers  of  appointment  arc  cOiifemal  by  <lw  Act 
of  May  2R,  1824,  sec,  i,  4 Stat,  30,  and  the  Act  of  July  20,  1807,  la 

See  Act  of  May  20,  1826,  4 Stat,  IBS,  providing  for  commissioners  to 
treat  with  the  Choctuw  and  Chicknxnw  Indians  i Joint  BuMolnifoii  “1 1 May 
7 1072  * 17  Stat,  395,  to  inquire  into  depredations  ; Act  of  January  1~, 
1891  26  Stat,  712,  to  arrange  for  selection  of  reservations  for  MisFlon 
Indians  in  California,  Also  see  Act  of  March  3,  1797,  l Stat-  498,  50, 
Act  of  February  19,  1799, 1 Stat.  618  ; Act  of  May  1 , 1870,  111  Slat,  41 1 Ac 
of  September  30,  1890  (Southern  Utes),  26  Stat.  504,  D-4 ; Act  oi 
September  25,  1800,  26  Stat.  468-  Act  of  April  30,  1908,  sec.  1,  3u  Stat. 

t0blher  statutory  powers  granted  to  the  President  regarding  the  Indians 
are  discussed  in  later  sections  of  this  Chapter,  Also  see  25  U.  S,  C.  27, 
28,  51,  65,  72,  112,  139,  140,  141,  153,  174,  180,  263,  231-338.  hoi* 
examples  of  treaty  powers  see  Chapter  3,  see,  5H( 0). 

m»42  U,  D.  493,  499  (1913).  t . . , 

uv  WoUey  v.  Chapman,  101  TJ.  S.  755,  769  (1879).  The  action  of  the 
Commissioner  of  Indian  Affairs  must  be  presumed  to  he  tho  action  of 
the  President,  Belt  v,  United  Staten,  15  €,  Cis,  92  (1879).  Tim  same 
rule  bus  been  applied  for  other  departments,  Ma&wcll  v.  United  States, 
49  C Clf  262,  274  (1914),  The  direction  of  tile  President  is  generally 
presumed  id  instructions  and  orders  issuing  from  competent  federal 
departments,  7 Op,  A.  G,  453  (1855), 

In  the  absence  of  statutory  authority  subordinate  officials  have  no 
newer  with  rfeapect  to  the  duties  of  an  office  involving  the  exercise  of 
judgment  and  discretion,  United  States  ▼.  Watashe,  102  F.  2d  428 
(C,  C,  A.  10,  1939),  See  also  Hebert  son  v.  United  B tales  > 285  Fed,  911 
(App  D.  C i 1922)  : Turner  v.  Seep*  167  Fed.  646  (C.  C,  12,  D.  Okln., 
1909),  mod."  179  Fed,  74;  Memo.  Sol.  I.  D-,  December  11,  3937. 

Administrative  or  ministerial  functions  may  be  delegated  without 
statutory  authorization.  The  Secretary  of  the  Interior  has  delegated 
some  of  big  regulatory  power  over  Indians  to  other  officials  or  bodies 
For  instance,  he  has  delegated  administrative  authority  to  the  judges 
Of  the  Court  of  Indian  Offenses  and  to  tribal  courts. 

The  Solicitor  of  the  Department  of  the  Interior,  in  an  opinion  dated 
September  29,  1931,  48  L.  D.  455  (1921),  wrote  . 

* * * During  earlier  times  the  Indians  were  practically 

confined  on  reservations  and  controlled  by  the  strong  arm  of 
th?  Military.  The  President  as  "The  Great  TMute  Father  was 


members  of  the  Indian  Arts  and  Crafts  Board,1*  and  the  appoint- 
ment of  various  Indian  Bureau  employees.340 

Other  duties  are  expressly  delegated  to  the  Commissioner  of 
Indian  Affairs,  such  as  issuing  trader's  licenses  141  and  publishing 
statutory  provisions  regulating  tho  duties  of  Indian  Bureau 
employees.”3 

provisions  in  many  statutes  and  occasional  treaties  confer 
on  the  President 344  or  the  Secret  ary  of  the  Interior 145  or  the 
Commissioner  of  Indian  affairs54'1  or  all  three54'  power  to  make 
rules  and  regulations.1  !S  The  wide  range  of  regulations  concern- 
ing Indians  is  shown  by  title  25  of  tho  Code  of  Federal 
Regulations.”9  Important  statutes  providing  for  rule-making  in 
relation  to  the  Indian  which  are  included  in  title  25  of  the 
United  States  Code  are  discussed  in  various  parts  of  this  vol- 
ume.150 A brief  description  of  the  subject  matter  of  some  of  them 
will  therefore  suffice  to  show  the  variety  of  statutes  expressly 
conferring  regulatory  power  on  the  Secretary  of  the  Interior, 
He  is  authorized  to  make  regulations  governing  the  business  of 
the  Indian  Arts  mid  Crafts  Board™  concerning  the  operation 
of  various  types  of  leases  affecting  restricted  Indian  lands,1**3 
concerning  service  fees  from  individual  Indians,1”  to  secure 
attendance  at  school,1*1  to  admit  white  children  to  Indian  day 


innkefl  to  as  the  protector  oi  meir'  im.eie»i-es*  %UJU„  -V4Vi  i t, 
with  many  responsibilities  and  duties  in  their  bdiaif. 
by  specific  statute  an  some  cases,  but  more  rapidly  within  com- 
naratlvelv  recent  times  by  general  legislation,  that  responsibility 
and  duty"  has  been  lodged  elsewhere,  notably  In  the  Secretary  of 
the  Interior.  * * * (F.  457.) 

As  late  as  1895,  the  Attorney  General  was  asked  whether  the  President 
must  personally  approve  depredation  claims,  21  Op.  A.  G.  131 

Also  see  Chapter  3,  see.  3;  3 Op.  A.  G.  3G7  (1838)  and  471  ( - ) - 

6 Op  A G 49  (1853)  and  462  (1854)  ; 16  Op.  A,  Q-  225  (187§)  ; 17  Op. 
A.  G.  258,  259,  (1882),  and  260  (1882);  and  GoodnOW,  Administrative 

Loiw  of  the  United  States  £19051 

^Aet  of  June  30,  1834,  4 Stat,  735,  n mended  by  Act  of  March  3# 
1847,  © Stat.  202,  26  U.  3.  C,  40, 


in*  Act  of  August  27,  3935,  sec.  lt  49  Stat.  391,  25  tlt  S>  C.  305. 

140  Act  of  March  3,  1819,  3 Stat,  516,  20  U.  S,  C.  271  \ Act  of  March 
•>  1889,  sec.  10,  25  Stat.  9S0,  3003,  25  IL  S.  C.  272;  Act  of  March  3, 

1863,  see,  1,  12  Stat,  7T4,  792,  25  U,  ’S,  C,  41.  Various  special  acts 

provide  for  agents  for  particular  tribes,  Act  of  May  18,  1824,  4 Stat- 
25  (Osage)  * Act  of  February  25,  1831*  4 Slat.  445  (Winnebago);  Act 
of  July  1,  1862,  12  Stat,  498  (Grand  Fiver  and  Wintah). 

The  Secretary  of  the  Interior,  under  the  direction  of  the  President, 
lias  been  authorized  to  discontinue  the  services  “of  such  agents, 
sub-agents,  interpreters,  and  mechanics,  as  may,  from  time  to  time, 
become  unnecessary,  in  consequence  of  the  emigration  of  the  Indians, 
or  other  cauHna  " Act  of  July  9,  1832,  sea  5,  4 Stat.  504,  amended  by 
Act  of  February  27,  1877,  sec,  T,  19-Stilt,  240,  244,  25  U.  S,  C.  65* 

See  Chapter  10.  ■’  . _ ^ 

“-Act  of  May  17,  1882,  sec,  7.  22  Stat,  68,  88,  25  U-  S,  C.  3, 

i«  Act  of  July  31,  1854,  10  Stat.  315;  Act  of  March  3.  1805,  13 
Stilt  541 ; Act  'of  May  8,  18T2,  17  Stat,  85 ; Act  Of  May  23,  1878,  lft 
Stat.  00;  Act  Of  February  28,  1801,  sec.  3,  20  Stat.  704,  Interpreted 
in  18  D,  D.  497  (1894)  ; also  see  40  D,  D.  211  (1911)  ; Act  Of  August 

I 1914.  38  Slat.  582,  583;  Act  of  February  14,  1920,  41  Stat.  408,  410, 
2*0  U S.  C,  282 ; Act  of  May  26,  1928,  45  Stat.  750,  25  U.  3.  C,  31Sa ; 
Act  of  April  16,  1034,  sec.  2,  48  Stat,  596,  amended  June  4,  1930, 
49  Stat  1458  25  II  8.  0,  454  ‘ Act  of  June  7,  1935,  49  Stab  331 ; also 
see  special  statutes-  Act  of  March  3,  1863,  12  Stat,  819  (Sioux)  ; Act 
of  March  3,  1931,  c.  414,  46  Stat,  1405  (Crow)  ; Act  of  February  14, 
1931,  46  Stat.  1107  (Chippewa). 

i44  Treaty  of  October  14.  1804,  with  tlic  Klamath s,  16  Stat.  (07 . 
Treaty  of  September  30,  1854,  with  the  Cbippewas,  10  Stat.  1109,  1110; 
unpublished  treaty  with  the  Creeks,  Archives  17,  August  7,  1790; 
Treaty  of  November  14,  1805,  with  the  Creeks,  7 Stat  96. 

ns  Treaty  of  February  S,  1831,  with  the  Menominee,  7 Stat,  34L ; 
Treaty  of  March  0,  1865,  with  the  Omaha,  14  Stat,  667. 

Treaty  of  October  21,  1867,  with  the  Kiowas  and  CnmancheA  Art. 

9,  15  Stat.  081.  i ~ 

i4i  Treaty  of  Juno  0,  1803.  with  the  Nez  Perce,  Al  t,  3,  14  Stat.  647 
j4b  Tile  procedure  adopted  by  the  Office  of  Indian  Affairs  in  drafting 
regulations  is  discussed  in  Monograph  20,  Attorney  General’s  Commit- 
tee on  Administrative  Procedure  (1940).  _ I 

mo  The  subjects  covered  in  this  Code  nre  noted  in  Chapter  A,  sec.  oa, 
iffl  Chapters  2,  4,  8,  9,  10,  12,  15,  16. 

im.  Act  of  August  27,  1935,  see.  3,  49  Stat,  891,  892,  35  U,  S.  305b. 
it»  Act'  of  May  11,  1938,  see.  4,  52  Stat.  347,  348,  25  TJ.  S.  C.  396d  ; 
see  Chapter  T 5,  sea  19. 

iw  Act  of  May  9,  1938.  sec.  52  Stat.  291,  313  ns  amended  by  Act 
of  May  10.  1939,  sec.  1,  §3  Stat.  635,  708,  25  V.  S.  C.  061. 

U4  Act  of  July  13,  1892,  see,  1,  27  Stat.  120,  143,  25  U.  S,  C.  -84  ; 
Act  of  March  3,  1893,  sec.  1,  27  Stat,  612,  628,  25  U-  S-  C.  283;  Act 
of  February  14,  1920,  sec.  1,  41  Stat.  408,  410,  20  U.  S,  C,  282;  Chapter 
12,  sec.  2. 
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schools  and  Indian  boarding  schools,36*  for  the  conduct  of  an 
Indian  reform  school,1*7  for  disposul  by  will  of  restricted  allot- 
nientfl,1*  governing  the  use  of  water  on  irrigation  lands**  and 
the  apportionment  of  irrigation  costs,1*  and  covering  trading 
licenses.1" 

In  addition  to  those  statutes  which  confer  regulatory  power 
for  specific  purposes,  there  are  several  general  statutes  which 
have  sometimes  been  relied  upon  as  the  basis  for  the  exercise 
of  administrative  power,  Section  IT  of  the  Act  of  June  30, 
3 834, 162  provides : 

* * * the  President  of  the  United  States  shall  be,  and 

he  is  hereby*  authorized  to  prescribe  such  rules  and  regu- 
lations as  he  may  think  fit,  for  carrying  Into  effect  the 
various  provisions  of  this  act,  and  of  any  other  act  relat- 
ing to  Indian  affairs,  and  for  the  settlement  of  the  accounts 
of  the  Indian  department. 

This  general  statute  fills  the  needs  of  practical  administration 
arising  from  the  fact  that  many  acts  of  Congress  require  the 
issuance  of  regulations  for  their  proper  interpretation  and 
enforcement,  although  such  regulations  are  not  expressly 
authorized.1 83 

Section  1 of  the  Act  of  July  9,  1832,1**  as  amended  by  the  Act 
of  March  3,  1849, 3as  establishing  the  Department  of  the  Interior, 
provides  that  n Commissioner  of  Indian  Affairs  shall,  under  the 
direction  of  the  Secretary  of  the  Interior,  and  "agreeably  to  such 
regulations  as  the  President  may  prescribe,  hav©  the  manage- 
ment of  nil  Indian  affairs  and  of  all  matters  arising  out  of  Indian 
relations,” 

This  statute,  enacted  in  3832,  was  obviously  not  intended  to 
vest  in  the  newly  created  office  of  the  Commissioner  of  Indian 
Affairs  the  power  to  regulate  Indian  conduct  generally.  Since 
the  acts  of  the  Commissioner  were  expressly  made  subject  to 
regulations  prescribed  by  the  President,  the  limits  of  which  have 
already  been  outlined,  the  phrase  "management  of  all  Indian 
affairs”  clearly  does  not  mean  "management  of  the  affairs  of 
the  Indians,”  any  more  than  the  phrase  "management  of  for- 
eign affairs”  means  "management  of  the  affairs  of  foreign  na- 
tions or  of  foreigners,^ m The  phrases  "Indian  affairs”  and 


if*Act  of  March  1,  1907,  34  gtat,  1015,  1018,  25  U,  8.  €.  288, 

V*  Act  of  March  3,  3909,  35  Stat.  783,  783,  25  U,  8.  C,  289. 

«Act  of  June  21,  1906,  34  Stat.  320,  828,  25  IT,  S,  C,  302, 

Act  of  June  20,  192&,  sec.  2,  30  Stat,  655,  amended  by  Act  of 
February  14,  1913,  37  Stat.,  678,  25  U S,  C,  373 ; see  Chapter  11, 
sec,  0B, 

150  Act  of  February  8,  1887,  sec.  7,  24  Stat.  388,  25  U.  S.  C,  381*  see 
Chapter  12,  see.  7. 

,n0  Act  of  April  4,  1910,  gees,  1 and  3.  36  Stat  269;  Act  of  August 
1,  1914,  see.  1,  38  Stat,  582,  25  U,  S.  C,  385*  gee  Chapter  12,  sec.  7. 

Ml  Act  of  July  31,  1882,  .22  Stat.  179,  25  U,  S.  C.  204;  also  see 
Chapter  17 ; for  other  examples  Jn  25  U.  3,  Code  see  sees,  14  (money 
accruing  to  Indians  from  governmental  agencies)  ; 192  (gale  by  agents 
of  unnecessary  cattle  and  horses);  275  (leaves  of  absence  to  certain 
employees  of  Indian  Service)  * 292  (suspension  of  schools)  * 3l9  (rights- 
of-way)  ; 454  (standard  of  state  services),  Many  of  the  rules  and 
regulations  require  the  Secretary  of  the  Interior  or  the  Commissioner 
of  Indian  Affairs  to  approve  or  disapprove  specified  transactions.  See 
for  example  25  Code  of  Federal  Regulations  (1940),  secs.  21,13,  21.9, 
21,46  and  28,35, 

362  4 Stat,  735,  738,  25  U.  g,  C-  9, 

153  The  Act  Of  February  14,  1903,  gee.  12,  32  Stat  825,  830,  as 
embodied  in  5 U-  S.  C 485,  provides : 

The  Secretary  of  the  Interior  Is  charged  with  the  supervises 
of  public  business  relating  to  the  following  subjects  : 

* * • ' * * 
Second,  The  Indians. 

**  4 gtat,  564  , 25  tj,  S,  C.  2, 

14§  9 Stat.  395,  Also  see  Act  of  July  27,  1808,  15  Stat.  228e 

a4a  See  the  explanation  of  a similar  phrase  in  Worcester  v.  Georgia f 
6 Pet,  515,  553  (1832),  discussed  in  Chapter  % gee.  4C.  And  see  defi- 
nition of  duties  of  Commissioners  and  other  department  employees  in 
Act  of  January  17,  1890,  2 Stat.  0S  in  terms  of  “facilitating  or  pre- 


* ‘Indian  relations”  are  intended  to  cover  the  relations  between 
the  United  States  and  the  Indian  tribes,  which  relations  are 
commonly  established  either  by  treaty  or  by  statute,* 1 * * * * **7 8 

Whether  the  President,  the  Secretary  of  the  Interior,  or  the 
Commissioner  of  Indian  Affairs  has  “general  supervisory  am 
thorlty”  over  Indians  in  the  absence  of  specific  legislation  has 
been  questioned  In  several  cases. 

In  the  ease  of  Francis  y,  Francis  the  President,  pursuant  to 
a treaty  reserving  land  to  individual  Indians  and  their  heirs, 
issued  a patent  conveying  a title  with  restrictions  upon  convey- 
ance. The  Supreme  Court  held  ineffectual  the  restrictive  clause 
because  the  "President  had  no  authority,  in  virtue  of  his  office, 
to  impose  any  such  restriction ; certainly  aot,  without  the  au- 
thority of  a ii  net  of  Congress,  and  no  such  act  was  ever  passed.” 
(P-242) 

The  question  of  whether  internal  affairs  of  Indian  tribes,  In 
the  absence  of  statute,  are  to  be  regulated  by  the  tribe  itself 
or  by  the  Interior  Department  was  squarely  before  the  Supreme 
Court  In  the  case  of  Junes  v,  Meehan}*  One  of  the  questions 
presented  by  that  cose  was  whether  inheritance  of  Indian  land, 
in  the  absence  of  statute,  was  governed  "by  the  laws,  usages,  and 
customs  of  tlie  Chippewa  Indians”  or  by  the  rules  and  regula- 
tions of  the  Secretary  of  the  Interior.1™  In  line  with  numerous 
decisions  of  lower  courts,  the  Supreme  Court  held  that  the  Sec- 
retary of  the  Interior  did  not  have  the  power  claimed,  and  that 
In  the  absence  of  statute  such  power  rested  with ‘the  tribe  and 
not  with  the  Interior  Department 

In  Romero  v«  United  State*?1  a regulation  of  the  President 
regarding  the  salaries  of  Indian  Service  officials  wag  held  invalid 
despite  the  claim  that  this  might  be  justified  under  Revised  Stat- 


serving  a friendly  intercourse  with  the  Indians,  or  for  managing  the 
concerns  of  the  United  States  with  them,  * * 

**75  U.  S.  C.  22,  R.  g,  § 161,  as  derived  from  the  Acts  of  July  27,  1789, 

1 Stat.  28;  August  7,  1789,  1 Stat,  49;  September  2,  1789,  1 Stat.  05;’ 
September  15,  1789,  l gtat.  08;  April  30,  1798,  1 Stat.  553;  March  3, 
1849,  9 Stat  393,  395;  June  22,  1870,  10  Stat.  163;  June  8,  1872,  17 
Stat,  283,  provides  ; 

Departmental  regulation h. — The  head  of  each  department  is 
authorized  to  prescribe  regulations,  not  inconsistent  with  law,  for 
thf?  government  of  his  department,  the  conduct  of  its  officers  and 
clerks,  the  distribution  and  performance  of  its  business,  and  the 
custody,  use,  and  preservation  of  the  records,  papers,  and  prop- 
erty appertaining  to  it. 

This  statute  is  obviously  directed  to  the  regulation  of  internal  mat- 
ters within  tho  various  departments,  such  as  the  allocation  of  authority 
to  officials,  the  forms  to  be  used  In  departmental  business,  and  other 
matters  ejusdem  generis.  It  cannot  be  reasonably  construed  as  a grant 
of  power  to  any  administrative  officer  to  promulgate  i^gulationi  requir- 
ing obedience  outside  of  the  federal  service, 

118  203  U.  8.  233  (1900). 

lflB  175  U.  S.  1 (1899),  Similarly  in  other  fields*  The.  case  of 
United  Stdte*  v,  George,  228  U,  S.  14  (1913)  holds  that  a regulation 
of  the  Interior  Department  relating  to  public  lands  is  invalid  where 
not  authorized  by  any  set  of  Congress.  The  argument  that  general 
power  to  prescribe  reasonable  regulations  governing  public  lands  Is 
conferred  by  Revised  Statutes,  section  441,  and  by  other  similar  stat- 
utes, was  rejected  by  the  Supreme  Court  in  this  case  with  the  following 
comment : 

It  will  be  seen  that  they  confer  administrative  power  only. 
This  Is  undubltably  so  ae  to  sections  101,  441,  453  and  2478; 
and  certainly  under  the  guise  of  regulation  legislation  cannot  be 
exercised,  ignited  States  V.  United  Verde  Copper  Co M 199  U.  S. 

Also  see  Morrill  v.  Jones,  106  U.  S.  406,  467  (1882), 

Unless  empowered  by  statute,  the  Secretary  of  the  Interior  Is  not 
authorized  to  issue  regulations  granting  an  extension  of  time  for  the 
payment  of  certain  accrued  water  right  charges.  Op.  Sol,  1,  D.,  M. 
26034,  July  3,  1930,  nor  to  create  a charge  against  the  Indiana  on 
their  lands,  Op.  Sol.  I,  D-,  M.  27512.  February  20,  1935.  Also  see 
Romero  V.  United  States*  24  C.  Cls.  SSl  (1889)  ; Leecy  v.  United  States 
190  Fed.  289  (C.  C.  A,  8,  1911);  app.  dlsm.  232  U.  S.  731  (1914)  ; Mason 
v.  Sams,  5 F-  2d,  255  (D,  C.  W.  D.  Wash.  1925),  and  Hale  v.  Wilder 

8 Rang.  S45  (1871). 

170  175  U.  3,  1,  31, 

24  C.  CIS.  331  (1889). 
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utes,  section  46,1. 1751  The  court  declared  that  such  regulations 
“must  be  in  execution  of,  and  supplementary  to,  but  not  in  con- 
flict with  the  statutes."  The  actual  holding  in  this  case  may  be 
explained  mi  the  theory  that  the  regulation  questioned  conflicted 
with  general  provisions  of  law  on  tenure  of  office. 

In  the  case  of  Lore//  v.  United  States  1?s  the  claim  of  the  Depart- 
ment I hat  Revised  Statutes  441  a lid  463 373  were  a grant  of 
general  regulatory  powers  was  again  rejected.  In  this  ease,  as 
in  the  Romero  case,  it  may  be  argued  that  the  regulation  in 
question  was  in  derogation  of  the  statutory  rights  of  the  Indians. 

A fair  reading  of  the  opinion,  however,  indicates  that  the  sup- 
posed slafuiory  rights  invaded  were  so  tenuous  that  every  unau- 
thorised regulation  of  the  conduct  of  an  Indian,  or  any  other 
citizen,  could  similarly  be  regarded  ns  a violation  of  statutory  or 
constitutional  rights.  The  real  force  of  the  decision  is  the 
holding  that  sect  ions  441  and  463  of  the  Revised  Statutes  do 
not.  create  independent  powers,370  <«.? 

Tim  claim  of  administrative  officers  to  plenary  power  to  regu- 
late Indian  conduct  has  been  rejected  in  every  decided  case 
where  such  power  was  not  invoked  simply  to  implement  the 
administration  of  some  more  specific  statutory  or  treaty 
provision. 

There  Is  sometimes  a tendency  to  regard  the  scope  of  admin- 
istrative authority  over  Indians  us  broad  enough  to  encompass 
almost  every  form  of  regulation.  Tins  idea,  like  the  view  of 
an  omnipotent  congressional  power,17*  has  been  nurtured  by 
descriptions  of  the  extent  of  this  power  in  dicta  in  decisions 
Involving  a specific  legislative  grant  of  administrative  power,37* 
Such  language  may  influence  later  decisions  in  doubtful  cases 

Ily  Act  of  June  30,  1834,  arc,  IT,  4 Stut.  735,  738,  25  U,  S.  C.  9, 
ifa  iQQ  Fed,  289  (C.  C-  A.  S,  1911),  app.  dhsm.  United  States  v,  Leecy, 

232  U.  S.  731  (1914), 

174  Derived  from  Act  of  March  3,  1849,  9 Slat.  305,  5 U.  8;  C,  485, 

^Derived  from  Act  of  July  9,  1832,  4 Stnt,  504,  25  U,  S.  C,  2. 
i7n  In  La  Matte  v.  United  State*,  254  U.  S.  570  (1921).  mod*g  and  affg 
250  Fed.  5 (O.  C.  A,  8,  1919),  the  Supreme  Court  upheld  the  validity  of 
regulations  covering  tile  leaning  of  restricted  lands  which  were  subject 
to  the  approval  of  tlie  Secretary  of  the  Interior  by  ihe  Act  of  June  28, 
2908,  ~ee.  7,  34  Stnt,  539,  on  the  ground  that  "The  regulations  appear 
to  be  coiiHtatcnt  with  the  statute,  appropriate  to  its  execution,  and  in 
themselves  reasonable.'* 

Ill  United  States  v.  Bird  salt,  233  U.  S-  223  (1914),  rev'g  206  Fed,  818 
fli,  C.  X.  I>.  Iowa  1913),  the  regulation  challenged  and  upheld  dealt 
with  the  conduct  of  departmental  employees,  and  was  authorize*!  by 
lie  vised  Statutes  § 2058,  25  TJ,  S.  C>  31,  derived  from  Act  of  June  30, 
1854,  Ht-e.  7,  4 stat.  736.  Act  of  June  5,  1850,  sec,  4,  9 Stat,  437,  and 
Act  of  February  27,  1851,  &oc,  5,  9 Stat,  587. 

*n  See  sees.  1=6,  supra. 

*“•*  Chief  Justice  Hughes  (then  associate  justice),  in  describing  the 
functions  of  the  Office  of  Indian  Affairs,  said  in  United  States  v,  BirdsaU , 

233  U,  8.  223  (2914),  rev’g  206  Fed,  818  (V.  C N,  D,  Iowa  1913)  : 

* * * The  object  of  the  establishment  of  the  office  was  to 

create  an  administrative  agency  with  broad  powers  adequate  to 
the  execution  of  the  policy  of  the  Government,  an  determined  by 
the  acts  of  Congress,  with  respect  to  the  Indians  under  its  guard- 
ianship. *.'•'*  (P.  232.) 

* m + * * 

* * * in  executing  the  powers  of  the  Indian  Office  there  is 

necessarily  a wide  range  for  administrative  discretion  and  in 
determining  the  scope  of  official  action  regard  must  be  had  to 
the  Authority  conferred ; and  this,  as  we  have  seen,  embraces 
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involving  questions  as  to  whether  administrative  power  was 
implicit  though  not  clearly  delegated  by  the  language  of  the 
statute- 

The  scope  of  administrative  powers  raises  problems  of  par- 
ticular importance  in  five  Holds : («)  tribal  lands;5'*  (b)  tribal 
funds;’"0  (o)  individual  lands;101  (*/)  individual  funds;1”  mid 
( e)  tribal  membership.1*1 

cvcr.v  action  which  nmy  properly  constitute  ;jii  nit!  in  tin*  enforce- 
meat  of  the  law.  (P,  23o. ) 

In  upholding  the  power  of  the  Commissioner  of  Indian  Affairs  to 
require  bill  collectors  to  remain  nwity  from  the  Indian  agency  on  the 
days  when  payments  were  being  made,  Mr,  Justice  Van  Devnnter,  then 
on  the  Circuit  Court  of  Appeals,  wrote  in  Rainbow  v.  Young,  161  Fed,  635 
(C.  c:.  A.  8,  1908)  : 

» * * wo  turn  to  the  statutes  bearing  upon  the  authority  of 

the  Commissioner  of  Indian  Affairs,  and  ill' considering  them  it 
is  well  to  remember,  as  was  said  in  United  States  v,  Alaedanitl, 
7 Pet,  1,  14,  8 L.  Ed,  587,  that : 

“A  practical  knowledge  of  tile  notion  of  any  one  of  the  great 
departments  of  the  government,  must  convince  every  person  that 
the  bead  of  a department,  in  the  distribution  of  its  duties  and 
responsibilities,  is  often  Compelled  to  exercise  his  discretion,  Ue 
is  limited  in  the  exercise  of  his  powers  by  the  law ; but  it  does 
not  follow  that  he  must  show  statutory  provision  for  everything 
lie  docs.  No  government  could  hr*  administered  on  such  principles. 
To  attempt  to  regulate  by  law  the  minute  movements  of  every 
part  of  the  complicated  machinery  of  government  would  evince  a 
most  unpur dutiable  ignorance  on  the  subject.  Whilst  the  great 
outlines  of  Its  movements  may  be  marked  out,  and  limitations 
imposed  on  till?  exercise  of  its  powers  there  nn*  number) css  things 
which  must  be  done,  flint  cun  neither  he  iiuHclpnted  nor  defined, 
and  which  are  essential  to  the  proper  action  of  the  government-” 
(F,  837,) 

***** 

In  our  opinion  the  very  general  language  of  the  statutes  makes 
It  quite  plain  that  the  authority  conferred  upon  the  Commissioner 
of  Indian  Affairs  was  intended  to  be  sufficiently  comprehensive 
to  enable  him,  agreeably  to  the  laws  of  Congress  and  to  the  super- 
vision of  the  President  and  the  Secretary  of  the  Interior,  to 
manage  nil  Indian  affairs,  and  all  matters  arising  out  of  Indian 
relations,  with  a just  regard,  not  merely  to  the  rights  and  welfare 
of  the  publics  but  also  to  the  rights  and  welfare  of  the  Indians, 
and  to  the  duty  of  care  and  protection  owing  to  them  by  reason 
of  their  state  of  dependency  and  tutelage.  And,  while  there  is 
no  specific  provision  tola  ting  to  the  exclusion  of  collectors  from 
Indian  agencies  at  times  when  payments  are  being  made  to  the 
Indians,  it  does  not  follow  that  the  commissioner  Is  without 
authority  to  exclude  them  ; for  by  section  2149  he  is  botll  author- 
ized and  required,  with  the  approval  of  the  Secretary  of  the  Inte- 
rior, to  remove  from  any  tribal  reservation  “any  person”  whose 
presence  therein  may,  in  his  judgment,  be  detrimental  to  the 
peace  and  welfare  of  the  Indians.  This  applies  alike  to  all  persons 
whose  presence  may  be  thus  detrimental,  and  commits  the  decision 
of  that  question  to  the%  commissioner.  Of  course,  it  is  necessary 
to  the  adequate  protection  of  the  Indians  and  to  the  orderly  con- 
duct of  reservation  affairs,  that  some  such  authority  should  hi* 
vested  in  someone,  and  It  is  in  keeping  with  other  legislation  relat- 
ing to  the  Indians  that  it  should  be  vested  in  the  commissioner. 
United  States  ex  ret.  Went  V.  Hitchcock,  205  U.  S,  80,  27  Sup,  Cl. 
423,  51  L,  Ed,  718.  There  is  no  provision  for  a re-examination  by 
the  courts  of  the  question  of  fact  so  committed  to  him  for  decision, 
and,  considering  the  nature  of  the  question,  the  plenary  power 
of  Congress  In  the  matter,  and  the  obvious  difficulties  in  the  way 
of  such  a re-examination,  we  think  it  la  Intended  lUat  thore  shall 
be  none.  United  States  ex  ret.  West  v,  Ifitcheoek,  supra ; St  anvil  ft 
V.  FOE,  81  C.  C.  A,  623,  152  Fed.  697  (pp.  838-839), 

Bee  also  United  States  c&  rel.  West  v,  Hitchcock,  206  U.  S>  80  (1907)  ; 
Memo.  Sol.  I,  D,,  February  28,  1935,  which  refers  to  United  States  v, 
OlapoB,  35  Fed,  675,  577  (D.  C,  Ore.  1888)  ; Adams  v.  Freeman,  60  Pnc. 
225,  138  (2897)  ; Memo.  Sol.  I.  D.,  August  30,  3938 ; Op.  Sol.  I.  D.» 
M,  27750,  July  14,  1934;  32  Op.  A.  G.  580  (1921), 
l7*  See  sec.  9,  infra. 

See  sec,  10,  infra. 
jsi  gee  gec(  xi,  infra. 

182  See  gee.  12,  infra. 
l!‘A  See  gee.  Ill,  infra, 

POWER— TRIBAL  LANDS 


A.  ACQUISITION 


One  of  the  most  important  powers  granted  to  the  Secretary 
of  the  Interior  is  the  power  to  acquire  land  for  tribes.  Apart 
from  the  many  special  statutes  hi  this  field,304  two  provisions 
of  general  law  deserve  mention. 


*84  See  Chapter  in,  secs.  (k-S. 


Section  3 of  the  Wheeler-Hownrd  Act iin  provides: 

The  Secretary  of  the  Interior,  if  he  shall  find  it  to  he 
in  the  public  interest,  is  hereby  authorised  to  restore  to 
tribal  ownership  the  remaining  surplus  lands  of  any  In- 
dian reservation  heretofore  opened,  or  authorized  to  he 
opened,  to  sale,  or  any  other  form  of  disposal  by  Presi- 
dential proclamation,  or  by  any  of  the  public-land  laws 


JSSAct  of  June  IS,  2934,  48  Stat,  984,  985,  25  U.  S.  C,  463. 


KM 
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of  the  United  States : Provided , however , That  valid 
rights  or  claims  of  any  persons  to  any  lands  so  withdrawn 
existing  on  the  elate  of  the  withdrawal  shall  not  be  af- 
fected by  this  Act : Provided  f Hrf/ter*  That  this  section 
shall  not  apply  to  lands  within  any  reclamation  project 
heretofore  authorized  in  any  Indian  reservation  : * * * 

This  provision  was  originally  framed  in  mandatory  lan- 
guage, hut  was  amended  to  make  the  restoration  a discretionary 
aeL2S®  The  administrative  determination  of  this  question  may 
be  guided  hy  the  fact,  among  others,  that  the  protection  of  the 
property  rights  of  the  tribes  is  a federal  function  in  which  the 
public  at  large  is  interested,1*7 


many  tribal  charters  ,u;  adopted  pursuant  to  the  Wheeler-How- 
ard  Act.1*7 * *  the  tribal  council  has  a right  to  make  leases  and 
permits  on  Its  own  Initiative  subject  to  the  approval  of  the 
Department,  Under  most  of  the  statutes  it  is  held  that  the 
Secretary  acts  in  a qua  si -judicial  capacity  in  acting  upon  the 
recommendations  of  the  superintendent  and  the  actions  of  the 
tribal  council  regarding  these  leases,  and  hence  cannot  delegate 
this  function  to  the  superlnteiicient.l!,s  It  has  been  administra- 
tively held  that  the  determination  of  the  council  should  be  con- 
clusive upon  the  Department  of  the  Interior,  at  least  in  the 
absence  of  evidence  of  mistake,  fraud,  or  undue  influence.180 


A second  method  hy  which  the  Secretary  of  the  Interior  is 
authorized  to  acquire  lands  for  Indian  tribes  is  set  forth  in 
section  5 of  the  Wheel er-Ho ward  AcLls®  This  section  authorizes 
the  Secretary : 

* * * in  his  discretion,  to  acquire,  through  purchase, 

relinquishment,  gift,  exchange,  or  assignment,  any  in- 
terest in  lands,  water  rights,  or  surface  right  to  lands, 
within  or  without  existing  reservations,  including  trust 
and  otherwise  restricted  allotments,  whether  the  allottee 
be  living  or  deceased,  for  the  purpose  of  providing  land 
for  Indians, 

The  procedure  followed  under  this  authority  and  the  status 
of  lands  thereby  acquired  are  elsewhere  discussed.1*3 

B,  LEASING 

The  Secretary  of  the  Interior  has  no  power  to  enter  into  or 
approve  a lease  without  authority  from  either  a treaty11®  or  a 
statute,101  A few  statutes  permit  the  Secretary  alone  to  make 
tribal  leases  for  land  rights,102  but  the  law  covering  the  leasing 
of  most  tribal  land  permits  the  tribal  council  to  lease  the  lands 
subject  to  the  approval  of  the  Secretary.103  Some  of  these  stat- 
utes have  been  recently  summarized  by  the  Solicitor  of  the  De- 
partment of  the  Interior.1®*  Under  existing  laws,1®3  and  under 


5*9  Memo.  Sob  I.  D,f  September  29,  1937 ; Op,  Sol  I,  B,f  M,  29798, 
.Tune  ID,  1938.  See  also  Op.  Sol,  I.  B„  M,  29616,  February  19,  1938. 

Even  prior  to  the  passage  of  I his  section,  the  Secretary  of  the  In- 
terior had  adequate  authority  to  withdraw  lands  from  the  public  domain 
for  public  purposes. 

See  Act  of  Juno  25,  1910,  26  Sfcat,  836,  847,  relating  to  “public  lands/’ 
The  authority  to  make  temporary  withdrawals  was  expressly  preserved 
hy  see.  4 of  the  Act  of  March  3,  1927,  44  Stat,  1347,  which  provides! 

That  hereafter  changes  in  the  boundaries  of  reservations  cre- 
ated by  Executive  order,  proclamation,  or  otherwise  for  the  use 
and  occupation  of  Indians  shall  not  be  made  except  by  Act  of 
Congress:  Provided,  That  this  shall  not  apply  to  temporary 
withdrawals  by  the  Secretary  of  the  Interior. 

Memo,  Sol.  L B.,  September  17,  1934. 

7m  por  discussion  of  tribal  property  see  Chapter  15 

**  48  Stat.  984,  985p  25  D,  S.  C.  465. 

3*s  See  Chapter  15,  see,  8.  See  also  Memo.  Sol,  I,  D,*  August  14,  1937 ; 

Memo,  Sol.  I,  D,,  September  29,  1937, 

30fl  See  23  Op.  A.  G,  214,  220  (1900), 

501  IS  Op,  A,  G 235  (1885)  ; IS  Op,  A,  <L  486  (3886).  It  has  been 

customary  to  utilize  revocable  permits  on  tribal  lands  which  could  not 

he  leased  under  the  statutes  in  order  to  preserve  the  value  of  the  lands 

and  to  obtain  a revenue  from  them  rather  than  allowing  them  to  He 
idle.  Memo.  Sol.  I,  D.,  January  12,  1937. 

m Act  of  June  28,  1898,  sec,  13,  30  Stat,  495  (Indian  Terr.),  Statutes 
of  this  nature  concerning  mineral  leasing  are  described  in  Chapter  is, 
sec.  19. 


,M  Act  of  February  28,  1891,  26  Stat,  794,  see.  3,  20  XT.  S.  C.  397,  ex- 
tended by  Act  of  August  15,  1894,  sec,  1,  28  Stat.  286,  S05,  25  U.  S,  C. 
402,  Alse  see  Act  of  May  11,  1938,  sec.  1,  52  Stat.  347,  25  U.  S.  C.  396a, 
and  Chapter  15,  see.  19, 

11,4  Memo.  Sol.  I.  D.,  October  21,  1938  i 


Leases  or  permits  covering  use  of  tribal  lands,  entry  or  residence 
thereon,  or  removal  of  resources  therefrom,  may  be  executed 
through  the  concurrent  action  of  the  tribe  and  the  Secretary  of  the 
Interior,  or  his  duly  authorized  representative,  under  the  following 
statutes  and  regulations : United  States  Code,  title  25,  section! 


C.  ALIENATION 

The  general  prohibition  against  alienation  of  tribal  lands 
is  elsewhere  analyzed  300  These  restraints  upon  alienation  apply 
to  federal  administrative  officers,  as  well  as  to  tribal  authori- 
ties, and  to  interests  less  than  a fee  as  well  ns  to  conveyances 
in  fee  simple.301  Thus,  in  the  absence  of  express  statutory  au- 
thorization, the  Secretary  of  the  Interior  has  no  power  to  dimin- 
ish the  tribal  estate  by  withdrawing  a right-of-way  for  the 
construction  of  irrigation  ditches,3^  Congress,  however,  has  con- 
ferred upon  administrative  authorities  various  statutory  pow- 
ers to  alienate  interests  in  tribal  land  less  than  a fee,  particu- 
larly easements  and  rights-of-way.2*3  Generally  these  statutes 
do  not  make  tribal  consent  a condition  to  the  validity  of  the 
alienation,  but  as  a practical  administrative  matter  tribal  con- 
sent is  frequently  made  n condition  of  the  grant*4 * 


1/0.  307,  398,  and  402  ; regulations  governing  tile  leasing  of  tribal 
lands  for  mining  nurpodoid,  approved  May  31,  1839,  section  2:  gen- 
•Tal  grazing  regulations,  approved  December  23,  1935.  section  6 : 
nee  55  Decisions,  Department  of  Interior  14,  at  pages  00=56. 

* * *■  * * 

The  tribe  may,  with  departmental  approval,  assign  certain  tracts 
of  tribal  land  to  individual  members  of  the  tribe  or  to  particular 
families, 

Such  assign  meats  may  be  purely  for  personal  use  and  occupancy 
or  they  may  permit  leasing  to  outsiders  under  departmental  super- 
vision, * + * 

* * * * * 

* * * The  tribe  has  no  right  to  lease  any  part  of  the  reserva- 

tion without  departmental  approval.  So,  too.  the  individual  Indian 
has  no  right  to  make  a lease  covering  any  part  of  the  reservation 
without  departmental  approval. 

The  Department  may  withhold  its  approval  from  any  lease,  per- 
mit or  assignment  which  does  not  do  substantial  justice  to  the 
claims  of  the  tribe  as  a whole  and  the  individual  Indians  who  mav 
have  built  improvements  in  particular  areas. 

Also  see  Chapter  15,  sees,  19  and  20.  On  the  power  of  the  President  to 
authorize  the  sale  or  other  disposition  of  dead  timber  on  reservations,  gee 
Act  of  February  10,  1889,  20  Stat.  673f  25  U,  S,  G,  196. 

See  Act  of  .Tune  7,  1924,  sec.  17,  43  Stat.  63 6 ; Act  of  May  29,  1924, 
43  Stilt,  244,  25  U.  S,  C.  398,  interpreted  in  Briti8h^Ameriea?v  Go.  v Board. 
299  U.  S.  159  (1936), 

lflc  See  Chapter  15,  secs,  19  and  20.  Some  tribal  charters  require 
departmental  approval  of  leases  but  not  of  permits.  Ibid.  sec.  20, 

107  48  Stat,  984. 

108  Memo.  So.  I,  D.f  March  25,  1939.  Some  permits,  like  grazing  per- 
mits for  tribal  lands,  are  frequently  Issued  by  the  superintendent  and  then 
approved  by  the  governing  body  of  the  tribe. 

idd  Memo,  Sel,  I,  D,,  May  22,  1937,  containing  a discussion  of  the 
principles  which  should  guide  administrative  practice.  Also  see  White 
Bear  v.  Barihf  61  Mont.  322,  203  Fac,  517  (1921), 

Although  an  original  lease  of  tribal  lands  was  signed  by  the  Secretary 
and  a lessee,  it  has  been  administratively  held  that  after  the  passage  of  the 
Wheeler  ^Howard  Act  and  the  adoption  Of  a tribal  constitution  conferring 
power  to  prevent  any  lease  affecting  tribal  land  without  the  consent  of  the 
tribe,  the  Secretary  of  the  Interior  cannot  modify  such  lease  without 
securing  the  approval  of  the  Indian  tribe.  Memo.  Sol.  I.  D„  July  19,  1931. 

200  See  Chapter  15,  sec,  18, 

201  See  Memo.  Sol.  I.  D,,  September  2S  1939 ; Memo.  Sol.  I.  D.,  Septem* 
ber  6,  1934,  and  Memo.  Sol.  I.  D.,  March  21,  1935.  See  also  25  C.  F B 
256,88, 

202  Memo.  Sol.  I.  B.,  April,  12,  1949  (Flathead). 

335  See  25  U.  S,  C.  311-322, 

204  See  25  C.  F.  R,  256.24,  256.53,  256.83, 
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Where  statutory  authority  for  tbe  issuance  of  a right-of-way 
exists,  it  has  been  administratively  held  that  such  authority  is 
not  repealed  liy  .section  4 of  the  Act  of  June  18,  1034-®°’* *  In  thus 
construing  the  Act  of  June  IS,  11)34,  the  Solicitor  for  the  Interior 
Department  declared : 200 

* * * The  only  limitations  which  the  Reorganization 

Act  Imposes  upon  the  exorcise  of  authority  conferred  by 
such  .specific  acts  of  Congress  are:  (a)  a tribe  organized 
under  section  16  may  veto  the  grant  under  the  broad  power 
given  it  by  tlmt  section  ‘‘to  prevent  the  sale,  disposition, 
lease,  or  cult  umbra  nee  of  tribal  lands,  interests  in  lands, 
or  other  tribal  assets  without  the  consent  of  the  tribe” 
and  (b)  a tribe  Incorporated  under  section  17  may  be  given 
the  power  to  make  such  grants  without  restriction. 

Although  the  grant  of  an  easement  is  held  to  he  outside  the 
prohibition  of  section  4 of  the  Act  of  June  IS,  1034,  it  would 
appear  that  section  1G  of  the  act VTt  requires  the  consent  of  an 
organized  tribe  to  any  grant  of  right-of-way  which  the  Secretary 
is  authorized  to  make.8"  Tribal  consent  is  likewise  required 


sos  4§  gtat.  934.  980,  25  TJ.  S,  C.  464. 
so*  Memo.  Sol.  I.  D-,  September  2,  1936. 
®7  48  Stat,  986,  25  U-  S.  C.  476. 
sec  25  C.  F,  R.  250.S3. 


where  the  Secretary  of  the  Interior  seeks  to  set  aside  tribal 
lands  for  reservoir  purposes  for  an  irrigation  project.** 

* * * It  is  true  that  the  United  States  in  its  sovereign 

capacity  may  condemn  tribal  land  for  certain  purposes  and 
may  even  appropriate  tribal  laud  by  act  of  Congress  sub- 
ject to  constitutional  requirements  of  compensation.  But 
the  rights  and  powers  with  respect  to  tribal  property 
granted  by  the  Constitution  and  Charter  of  the  Confeder- 
ated Sallsii  and  Kootenai  Tribes  are  effective  against  offi- 
cers of  the  United  States  not  acting  under  direct  mandate 
of  Congress.  Indeed,  unless  officers  of  the  Department 
can  be  restrained  by  the  Tribe  from  disposing  of  tribal 
property,  nil  meaning  has  vanished  from  the  provision  in 
section  1G  of  the  Indian  Reorganization  Act  granting  to  an 
organized  tribe  the  power  ‘‘to  prevent  the  sale,  disposition, 
lease,  or  encumbrance  of  tribal  lands,  interests  in  lands, 
or  other  tribal  assets  without  the  consent  of  the  tribe.” 
The  only  persons  against  whom  this  provision  can  be  dU 
reefed  are  officers  of  the  United  States.  Private  lndi= 
viduals  never  have  had  the  power  to  sell  tribal  land  or  to 
dispose  of  tribal  assets.  If  then  * * * the  restric- 

tions contained  in  the  above-quoted  provision  do  not  run 
against  the  United  States,  they  are  meaningless  and  the 
constitutional  provisions  enacted  in  accordance  therewith 
are  a false  promise. 


=oo  Memo,  Sol,  I.  D.,  July  8,  1930.  And  see  25  O.  F,  R.  256,44. 
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In  defining  the  seoi>o  of  federal  administrative  power  over 
tribal  funds  it  is  important,  to  bear  in  miml  certain  distinctions 
between  various  classes  of  funds,  all  of  which  are,  in  some  sense 
of  the  word,  tribal. 

Funds  which  an  Indian  tribe  has  derived  from  its  own  members 
or  from  third  paitios  without  the  interposition  of  the  Federal 
Government*  as  where  tribal  authorities  hold  n fair  or  dance  and 
charge  admission,  are,  in  a very  real  sense,  “tribal,-*  yet  it  has 
never  been  held  that  federal  administrative  authorities  have 
any  control  over  such  funds. 2U 

A second  class  of  funds  which  may  be  called  “tribal**  comprises 
those  funds  lu»ld  in  the  treasury  of  a tribe  which  has  become 
incorporated  under  section  17  of  the  Act  of  June  18,  19'34au  or 
organized  under  section  18  of  that  net.31'1  In  both  cases  the  scope 
of  departmental  power  with  respect  to  such  funds  is  marked  out 
by  the  provisions  of  tribal  constitution  or  charter.  Typically, 
departmental  review  is  required  where  the  financial  transactions 
exceed  a fixed  level  of  magnitude  or  importance,  but  not  in 
lesser  matters,  In  the  case  of  incorporated  tribes,  such  depart- 
mental supervisory  powers  are  generally  temporary.814 


The  Act  of  April  I,  1880,  c.  41,  21  Stat.  70,  provided  i 

Tlmt  tin*  Secretary  of_  the  Interior  be,  and_  he  is  hereby,  au- 
thorized to  deposit,  in  the  Treasury  of  tile  United  States,  any 
and  all  sums  now  held  by  him,  or  which  may  hereafter  he  re- 
ceived bv  him,  ns  Secretary  of  the  Interior  and  trustee  of  various 
Indian  ‘tribes,  on  account  of  tbe  redemption  of  United  States 
bonds,  or  other  stocks  and  securities  belonging  to  the  Indian  trust- 
fund,  and  ail  sums  received  on  account  of  sales  of  Indian  trust 
lands,  and  the  sales  of  stocks  lately  purchased  for  temporary  in 
vestment,  whenever  ho  Is  of  the  opinion  that  the  best  interests 
of  the  Indians  will  ho  promoted  by  such  deposits,  In  lieu  of  invest- 
ments ; and  the  United  States  shall  pay  interest  semiannually, 
from  file  date  of  deposit  of  any  and  all  such  suing  in  the  United 
States  Treasury,  at  the  rate  per  annum  stipulated  by  treaties  or 
prescribed  by  law,  and  such  payments  shall  be  made  in  the  usual 
manner,  as  each  may  become  due,  without  further  appropriation 
by  Congress. 

Previous  to  the  enactment  of  this  law,  the  Secretary  of  the  Interior 
invested  tribal  funds  In  various  kinds  of  bonds,  including  state  bonds, 
some  of  which  were  defaulted. 

si  It  has  been  suggested  that  the  Federal  Government  might  bring 
suit  on  behalf  of  an  Indian  to  insure  a fair  distribution  of  such  funds, 
but  there  are  no  decisions  on  this  point.  See  Memo,  Sol.  I.  D.,  November 
IS,  1936  (Palm  Springs). 

sis  See  Chapter  15,  sees.  23  and  24. 

513  See  Chapter  10,  sec.  23. 
mfbid.j  secs.  23  and  24, 
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A third  class  of  funds  consists  of  moneys  held  in  the  Treasury 
of  the  United  States  in  trust  for  mi  Indian  tribe.  It  is  this  class 
of  funds  which  is  customarily  referred  to  under  the  phrase 
"tribal  funds.”  These  funds  arise  from  two  sources,  in  general : 

1.  Payments  promised  by  the  Federal  Government  to  the 
tribe  for  lands  ceded  or  other  valuable  const  deration  ,21h 
usually  arising  out  of  a treaty,  and 

2.  Payments  made  to  federal  officials  by  lessees,  land 
purchasers,  or  other  private  parties  in  exchange  for  some 
benefit,  generally  tribal  land  or  interests  therein*10 

In  view  of  the  fact  that  the  -land  itself  was  subject  to  a con- 
siderable measure  of  control,  it  was  natural  to  find  a similar  con- 
trol placed  over  the  funds  into  which  tribal  lands  were  trans- 
muted. Congress  has,  in  general,  reserved  complete  power  over 
the  disposition  of  these  funds,  requiring  that  each  expenditure 
of  sueli  funds  be  made  pursuant  to  an  appropriation  act,  al- 
though this  strict  rule  has  been  relaxed  for  certain  favored 
purposes.**  Thus  it  has  developed  that  administrative  authority 
for  any  disbursement  of  “tribal  funds,"  in  the  strict  sense,  must 
be  derived  from  the  language  of  some  annual  appropriation  act 
or  from  those  statutes  which  are,  in  effect,  permanent  appropri- 
ations of  tribal  funds  for  specified  purposes.318 


ns  gee  Chapter  1,  sec.  1;  Chapter  2,  see,  2:  Chapter  3,  sec.  3C(3)  ; 
Chapter  15,  see,  28.  The  payment  of  annuities  and  distribution  of 
goods  is  a ministerial  duty,  enforceable  by  mandamus,  if  the  Secretary  is 
arbitrary  or  capricious.  Work  v.  United  states,  18  F,  2d  820  (App, 
D.  C,  1927).  Of.  United  States  &r  vel  Coburn  V.  Work,  IS  F.  2d  822 
(App.  D.  C.  1927)  ; United  States  cw  ml,  Dctling  v.  Wt.rk,  18  F,  2d  822 
(App,  D.  C.  1927), 

**•  See  Chapter  15,  sec.  23. 

si?  ibid . 

218  The  Act  of  May  IS,  1916,  gee.  27,  39  Stat.  123,  158,  159,  requires 
specific  congressional  appropriation  for  expenditure  of  tribal  funds  except 
as  follows  * 

* * + Equalization  of  allotments,  education  of  Indian  children 

in  accordance  with  existing  law.  per  capita  and  other  payments, 
all  of  which  are  hereby  continued  in  full  force  and  effect : * * * 

See  Chapter  15,  sec,  23,  Provisions  relating  to  the  deposit  or  investment 
of  funds  are  numerous.  For  example,  the  Secretary  of  the  Interior  is 
authorized  to  "invest  in  a manner  which  shall  be  In  his  judgment  most 
gafe,  and  beneficial  for  the  fund,  all  moneys  that  may  be  received  under 
treaties  containing  stipulations  for  the  payment  to  the  Indians,  annually, 
of  interest  upon  the  proceeds  of  the  lands  ceded  by  them;  and  be  shall 
make  no  Investment  of  such  moneys,  or  of  any  portion,  at  a lower  rate 
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THE  SCOPE  OF  FEDERAL  POWER  OVER  INDIAN  AFFAIRS 


Among  the  most  important  of  the  ponnanont  authorizations  for 
the  disbursement  of  tribal  funds  are  the  various  statutes  provid- 
ing for  the  division  and  apportionment  of  tribal  funds  among  the 
members  of  the  trihe.2,B 

While  any  administrative  control  over  these  funds  must  be 
based  on  statutory  authority,  it  is  not  necessary,  nor  is  it  indeed 
possible,  that  every  detail  of  the  expenditure  shall  be  expressly 
covered  by  statute,230 

The  Court  of  Claims  in  the  case  of  Grech  Nation  v.  United 
State#  321  said: 

* * * The  Secretary  of  the  Interior  has  only  such 

authority  over  the  funds  of  Indian  tribes  as  is  confided  in 
him  by  Congress,  He  cannot  legally  disburse  and  pay  out 
Indian  funds  for  purposes  other  than  those  authorized  by 
law.  This  rule  is  the  test  by  which  the  legal  right  of  the 
Secretary  of  the  Interior  to  make  the  disbursements 
involved  must  be  determined.  The  contention,  however, 
that  the  Secretary  of  the  Interior  could  legally  make  only 
such  disbursements  us  were  expressly  authorized  by  Con- 
gress cannot  be  conceded.  The  authorities  cited  in  plain- 
tiff’s brief  in  support  of  this  contention,  when  considered 
in  the  light  of  the  precise  questions  presented,  do  not  sus- 


of  interest  than  5 per  centum  per  annum.-  (25  TJ-  S-  C,  158,  II,  g,  § 2000, 
derived  from  Act  of  June  14,  1838,  5 Stat.  38,  47,  as  amended  by  Act  of 
January  9,  1837,  see,  4f  5 Stat.  135.) 

There  are  many  special  statutes  relating  to  the  disposition  of  tribal 
funds.  For  example,  the  Act  of  June  20,  1930,  49  Stat.  1543,  provides : 

That  tribal  funds  now  on  deposit  or  later  placed  to  the  credit  of  the 
Crow  Tribe  of  Indians.  Montana,  may  be  used  for  p or- capita  pay- 
ments, or  such  other  purposes  as  may  be  designated  by  the  tribal 
council  and  approved  by  the  Secretary  of  the  Interior,  * * * 

The  Comptroller  General  has  difFeren tinted  between  two  types  of  tribal 
funds  : 

There  are  several  classes  of  trust  fund#  provided  for  by  law,  the 
moneys  in  which  are  held  in  trust  for  certain  henoficiuries  specified 
therein.  The  following  may  serve  as  examples  i 

* * * * m 

(b)  Section  7 of  the  act  of  January  14,  18S9_ (25  Stat.  645), 
provides  that  the  net  proceeds  of  sales  of  lands  ceded  to  the  United 
States  by  the  Chippewa  Indians  shall  be  placed  in  the  Treasury  to 
the  credit  of  said  Indians  as  a permanent  fund,  which  shall  draw 
interest  at  the  rate  of  5 per  centum  per  annum,  principal  and 
interest  to  be  expended  for  the  benefit  of  said  Indians. 

(c)  Section  5 of  the  net  of  June  15,  1SS0  (21  Stat,,  204),  in 
consideration  of  lands  ceded  to  the  United  States,  provides  as 
follows  : 

“That  the  Secretary  of  the  Treasury  shall,  out  of  any  moneys 
in  the  Treasury  not  otherwise  appronrlatrcl,  set  apart,  and  hold  as 
a perpetual  trusLfund  for  said  Ute  Indiana,  an  amount  of  money 
sufficient  uf  four  per  centum  to  produce  annually  fifty  thousand 
dollars,  which  interest  shall  be  paid  to  them  per  capita  in  cash, 
annually,  ***** 

The  moneys  in  the  atm  era  l fund  and  also  those  in  special  funds 
are  available  for  public  expenditures.  There  is,  however,  an  jm= 
portant  distinction  in  these  two  classes  of  funds.  Moneys  in  the 
general  fund  con  only  be  withdrawn  from  the  Treasury  in  pur= 
Hint neo  of  an  appropriation  mad*  by  law:  hut  moneys  in  special 
funds,  having  been  dedicated  by  Congress  for  expenditure  for  speci- 
fied objects  before  they  wore  covered  into  the  Treasury,  in  which 
they  have  been  placed  for  safe-keeping  only,  are  subject  to  with- 
drawal from  the  Treasury  for  expenditure  for  those  objects  with- 
out an  appropriation  (13  Comp.  Dee.  219,  700).  It  is  true  that  In 
some  instances,  as  in  that  of  the  npccUil  fund  called  the  “reclama- 
tion fund”  13,  supra) , Congress  has  used  the  term  ’‘appropriation” 
In  constituting  certain  moneys  tn  he  collected  special  funds;  hut 
as  the  term  Is  so  applied  to  the  moneys  before  they  are  collected 
it  Is  obvious  that  the  term  is  so  used  in  a general  souse  only,  for 
which  the  term  “dedicated”  appears  to  be  more  appropriate. 

Moneys  in  trust  funds  are  not  properly  available  for  expenditures 
of  the  4 Government,  They  are  payable  to  or  f$r  the  use  of  the 
beneficiaries  only.  The  beneficiaries  may  he  either  a single  person 
or  a class  of  persons.  In  the  three  classes  of  trust  funds  given 
above,  the  trust  moneys  in  the  first  class  (a)  were  received  directly 
from  the  donors:  those  in  the  second  class  (Zn  were  collected  as 
revenues  of  the  United  States  charged  with  the  trust,  those  in 
the  third  class  (c)  were  a grant  of  moneys  in  the  general  fund 
of  the  Treasury  in  pursuance  of  a trnntv  obligation.  (14  Decisions 
Comptroller  Treasury,  301,  365=366  (1907).) 

am  Those  statutes  are  discussed  in  Chapter  9,  sec.  6;  Chapter  10,  sec.  5; 
Chapter  15,  sec,  23, 

Act  of  May  18,  1918,  sec.  27,  39  Stat,  123,  158,  requires  with  a few 
exceptions  specific  congressional  appropriation  for  tribal  expenditures  of 
tribal  moneys.  The  Act  of  May  25,  1918,  secs,  27  and  28,  40  Stat,  501, 
authorizes  the  Secretary  to  invest  restricted  funds,  tribal  or  Individual, 
in  United  States  Government  bonds.  Also  see  Chapter  15,  3ec.  22F. 

a“  78  C.  Cls.  474  (1933).  On  the  lack  of  power  of  the  Secretary  to 
restore  to  the  Creek  orphan  fund  the  funds  erroneously  expended  for 
general  benefit  of  tribe,  see  16  Op.  A.  G.  31  (1878). 


tnin  it  The  opinion  of  Attorney  General  Mitchell  of 
October  5,  1029  (36  Op,  Attyg.  (Jen.  08-100),  in  fact,  refutes 
the  contention,  ami  in  effect  lays  down  the  rule  that  the 
authority  of  the  Secretary  of  the  Interior  over  Indian 
property  may  arise  from  the  necessary  implication  as  well 
ns  from  the  express  provisions  of  a statute.  We  think  this 
is  the  correct  rule  and  will  apply  it  in  determining  whether 
tlic  Secretary  of  the  Interior  was  authorized  to  make  the 
payments  In  question.  The  authority  of  the  Secretary  of 
the  Interior  to  make  the  payments,  or  his  lack  of  authority 
to  make  them,  must  be  found  in  the  treaties  between  the 
United  States  and  the  Greek  Nation*  and  the  various  acts 
of  Congress  dealing  with  Creek  tribal  affairs.  (P.  485.) 

Quite  apart  from  the  necessity  of  finding  some  statutory 
source  for  authority  to  expend  funds  held  in  the  United  States 
Treasury  in  trust  for  an  Indian  tribe,  there  are  certain  positive 
statutory  limitations  upon  the  ways  in  which  such  funds  may  be 
disbursed.  These  statutes,  which  are  elsewhere  listed,33  limit 
the  administrative  authority  derived  from  appropriation  acts 
construed  in  conjunction  with  section  17  of  the  Act  of  June  SO, 
1834, 33  which  gave  the  President  power  to  “prescribe  such  rules 
and  regulations  as  lie  may  think  fit,  for  carrying  into  effect  the 
various  provisions  of  this  act,  and  of  any  other  act  relating  to 
Indian  affairs*  and  for  the  settlement  of  the  accounts  of  the 
Indian  department.” 

Perhaps  the  most  important  of  these  statutory  limitations  in 
effect  today  Is  that  imposed  by  section  16  of  the  Act  of  .Tune  18* 
1084, 224  which  gives  nn  organized  tribe  the  right  to  prevent  any 
disposition  of  its  assets  without  the  consent  of  the  proper  officers 
of  the  tribe.  This  includes  the  right  to  prevent  disbursements  of 
tribal  funds  by  departmental  officials,  where  the  tribe  has  not 
consented  to  such  disbursements.  Unless  an  act  of  Congress 
authorizing  disbursements  of  tribal  funds  expressly  repeals 
relevant  provisions  of  the  Indian  Reorganization  Act,  such  ap- 
propriation legislation  does  not  nullify  the  power  of  the  tribe  to 
prevent  such  expenditure.233 

There  is  a fourth  category  of  funds  which  may  be  called 
“tribal  funds”  but  which  are  subject  neither  to  the  uncontrolled 
tribal  power  pertaining  to  the  first  class  of  funds  discussed ; to 
the  defined  tribal  power  of  the  second  class,  nor  to  the  detailed 
congressional  control  pertaining  to  the  third  class.  This  fourth 
category  includes  funds  which  have  accrued  to  administrative 
officials  as  a result  of  various  Indian  activities  not  specially 
recognized  or  regulated  by  act  of  Congress. 

The  Act  of  March  3,  1883^  as  amended,  provides* 

The  proceeds  of  all  pasturage  and  sales  of  timber,  coal, 
or  other  product  of  any  Indian  reservation,  except  those 
of  the  five  civilized  tribes,  and  not  the  result  of  the  labor 
of  any  member  of  such  tribe,  shall  be  covered  into  the 
Treasury  for  the  benefit  of  such  tribe  under  such  regula- 
tions as  the  Secretary  of  the  Interior  shall  prescribe ; and 
the  Secretary  shall  report  his  action  in  detail  to  Congress 
at  its  next  session. 

The  Comptroller  General  in  a report  on  Indian  funds  dated 
February  28,  1829, 527  stated: 

* * * The  absolute  control  and  almost  indiscriminate 

use  of  these  funds,  through  authority  delegated  to  the 
several  Indian  agents  by  the  Commissioner  of  Indian 


333  See  Chapter  9.  see.  6 : Chapter  10,  sec.  5 ; Chapter  IS,  see.  23. 

•-**  4 Stat.  735,  738,  25  U.  S.  C,  9,  construed  to  cover  disbursement  of 
tribal  funds  in  5 Op.  A.  G.  36  (1S4S). 

3“  48  Stat.  984. 

225  Memo.  Sol.  I.  D„  October  5,  1936. 

220  22  Stat.  582,  590;  amended  Act  of  March  2,  1387,  24  Stat,  449, 
463  ; Act  of  May  17,  1926,  sec.  2,  44  Stat.  560 ; Act  of  May  29,  1928,  gee. 
68,  45  Stat  986,  991,  25  U,  S,  C.  155. 

227  Sen.  Doc.  263,  70th  Cong.,  2d  Bess,,  1928-29.  For  a discussion  sea 
American  Indian  Life,  Bull.  No.  14  (May  1929),  American  Defense  Asso- 
ciation, Inc.,  p.  19. 
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Affairs  pursuant  to  section  403,  Revised  Statutes,  is  ap- 
parently causing  complaint  on  the  part  of  groups  of 
Indians.  (P.  40.) 

The  report  also  contained  some  evidence  justifying  the  discon- 
tent of  the  Indians. 

* * * “Indian  moneys,  proceeds  of  labor/’  were  being 

used  for  such  purposes  ns  the  purchase  of  adding  machines 
and  office  equipment,  furniture,  rugs,  draperies,  etc.,  for 
employees’  quarters,  papering  and  painting  the  superin- 
ten  dent’s  house,  and  the  purchase  of  automobiles  for  the 
field  units,  (P,  40.) 220 

The  Comptroller  General  concluded  that — 

* * * This  condition  has  through  the  years  of  practice 

brought  about  a very  broad  interpretation  of  what  con- 
stitutes “the  benefit’*  of  the  Indian.  (P,  39.) 229 

The  Act  of  June  13,  1930, 830  provides : 

Sec.  2.  All  tribal  funds  arising  under  the  Act  of  March 
3,  1833  ( 22  stat.  590),  as  amended  by  the  Act  of  May  17, 

a2®  gen.  Doc.  263,  op.  Git. 

Ibid. 

^30  C.  483,  46  StaL  584.  There  are  300  tribal  "funds  of  principal”  held 
in  trust  by  the  United  States  in  the  Treasury  (Depurtment  of  the  Treas- 
ury, Combined  Statement  of  Receipts  and  Expenditures,  Balances,  etc.,  J 

SECTION  11.  ADMINISTRATIVE 

Administrative  power  over  individual  Indian  lands  is  of 
particular  importance  at  five  points : 

( а ) Approval  of  allotments, 

(б)  Release  of  restrictions, 

(o)  Probate  of  estates, 

(d)  Issuance  of  rights-of-way, 

(<?)  Leasing. 

A,  APPROVAL  OF  ALLOTMENTS 

The  statutes  and  treaties  which  confer  upon  individual  Indians 
rights  to  allotments  are  elsewhere  discussed,333  as  is  the  legisla- 
tion governing  Jurisdiction  over  suits  for  allotments.233  Within 
the  fabric  of  rights  and  remedies  thus  defined  there  is  a certain 
scope  of  administrative  discretion 334  which  is  described  in  a 
recent  ruling  of  the  Solicitor  for  the  Interior  Department  Id 
these  terms ; 230 

* * * The  Secretary  may  for  good  reason  refuse  to 

approve  an  allotment  selection,  but  he  may  not  cancel  his 
approval  of  an  allotment  except  to  correct  error  or  to 
relieve  fraud,  CL  Gomelens  v,  Kessal  (128  XL  S.  456) 
(public  land  entry).  It  is  very  doubtful  whether  the  Sec* 


233  See  Chapter  11,  sec.  2. 

*as  gee  Chapter  19,  sec.  2. 

334  The  Act  of  March  3,  1885,  sec,  6,  23  Stat,  340  (Cayuie  and  others) 
which  authorizes  the  Secretary  to  determine  all  disputes  and  questions 
arising  between  Indians  regarding  their  allotments,  exemplifies  one  of 
the  many  administrative  powers  over  allotments.  The  Supreme  Court 
in  Htf-Yu*Tae-Mit-Kin  v.  Smith,  194  U,  S.  401  (1904)  said  that  if 
two  Indians  claim  the  same  land,  the  allotment  should  be  “made  in 
favor  of  the  one  whose  priority  of  selection  and  residence  and  whose 
improvements  on  the  land  equitably  entitled  such  person  to  the  land,” 
(P,  414.) 

The  Court  in  the  case  of  La  Roque  v.  United  States,  239  U,  S.  62 
(1915)  said: 

* * * The  regulations  and  decisions  of  the  Secretary  of  the 

Interior,  under  whose  supervision  the  act  was  to  be  administered, 
show  that  it  was  construed  by  that  officer  as  confining  the  right 
of  selection  to  living  Indians  and  that  he  bo  instructed  the  allot- 
ting officers.  While  not  conclusive,  this  construction  given  to 
the  act  in  the  course  of  its  actual  execution  1b  entitled  to  great 
respect  and  ought  not  to  be  overruled  without  cogent  and  per- 
suasive reasons.  (P.  64.) 

On  the  scope  of  discretion  of  the  Secretary  of  the  Interior  in  allotting 
lands,  see  Chase,  Jr,,  v.  United  States,  256  TJ,  S.  1 (1921), 

^Op.  Sol.,  I,  D..  M.  28086,  July  17,  1935.  And  see  Memo.  Sol..  I.  D., 
September  17,  1834, 


19*>0  (44  Stat.  560),  now  included  in  the  fund  ‘Indian 
Money,  Proceeds  of  Labor,’  shall,  on  and  after  July  1,  1930. 
be  carried  on  the  books  of  the  Treasury  Department  in 
separate  accounts  for  the  respective  tribes,  and  all  such 
funds  with  account-  balances  exceeding  §500  shall  bear 
simple  interest  at  the  rate  of  4 per  centum  per  annum 
from  July  1,  1930. 

Sec.  3.  The  amount  held  in  any  tribal  fund  account 
which,  in  the  judgment  of  the  Secretary  of  the  Interior*  is 
not  required  for  the  purpose  for  which  the  fund  was  ere= 
ated,  shall  he  covered  into  the  surplus  fund  of  the  Treas- 
ury ; and  so  much  thereof  as  is  found  to  fee  necessary  for 
such  purpose  may  at  any  time  thereafter  be  restored  to  the 
account  on  books  of  the  Treasury  without  appropriation 
by  Congress. 

The  extent  to  which  funds  which  are  still  called  4,L  M.  F,  L.” 
are  subject  to  the  statutory  limitations  applicable  to  tribal  funds 
in  the  strict  sense  is  an  intricate  problem  upon  which  no  opinion 
will  be  here  ventured,331 


of  the  United  Slates  for  Fiscal  Year  endec!  June  30,  1930,  pp.  417^427), 
nod  260  interest  accounts,  which  are  classified  by  the  Treasury  as  general 
funds  (Ibid.,  pp.  260-2G9),  The  Department  of  the  Interior  breaks  down 
many  of  the  principal  funds  into  subordinate  classifications, 
ss*  See  Chapter  15.  sec.  23A. 
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retavy  would  be  privileged  to  return  allotment  select ions  to 
tribal  ownership  simply  on  the  ground  that  the  Wheeler- 
Howard  Act  possibly  forbids  the  trust  patenting  of  such 
selections. 

***** 

(2)  Where  the  Secretary  has  approved  an  allotment,  the 
ministerial  duty  arises  to  issue  a patent  With  approval 
his  discretion  is  ended  except,  of  course,  for  such  recon- 
sideration of  his  approval  as  he  may  find  necessary  (24 
L.  D.  264).  Since  only  the  routine  matter  Of  issuing  a 
patent  remains,  the  allottee  after  his  allotment  is  approved 
is  considered  as  having  a vested  right  to  the  allotment  as 
against  the  Government.  Raymond  Bear  Hill  (42  L.  D. 
689  (1929)).  (Of.  Where  a certificate  of  approval  has 
issued  as  in  the  Five  Civilised  Tribe  cases,  Ballinger 
v.  Frost  (216  U.  S.  240)  ; and  where  right  to  a homestead 
is  involved,  Stark  v Starre  (6  Wall.  402),)  And  then  the 
allottee  may  bring  mandamus  to  obtain  the  patent.  See 
Vachon  v.  Nichola-Ghlaolm  Lumber  Co.  (126  Minn.  303, 
148  N.  W.  2SS,  290  (1914).)  Cf.  Lane  v,  Hoglund  (244 
U.  S.  174)  ; Butterworth  v.  United  States  (112  U.  S.  50)  ; 
Barney  v.  Dolph  (97  U.  S.  652,  656). 

***** 


(3)  Where  an  allotment  has  not  been  approved,  on  the 
other  hand,  approval  and  the  issuance  of  a patent  cannot 
be  compelled  by  mandamus.  Wesf  v.  Hitchcock  <205  U.  S. 
SO)  ; United  States  v.  Hitchcock  (190  U.  S.  316)*  But  It  is 
recognized  that  an  allottee  acquires  rights  in  laud  with 
some  of  the  incidents  of . ownership  when  the  allotting 
agents  have  set  apart  allotments  and  he  has  made  his 
selection.  Until  that  time  an  Indian  eligible  for  allotment 
has  only  a floating  right  which  is  personal  to  himself  and 
dies  with  him.  La  Roque  v.  United  States  (239  U,  S.  62), 
See  Fhilomme  Smith  (24  L.  D.  323,  327) , The  owner  of  an 
allotment  selection,  even  before  its  approval,  has  an  inher- 
itable interest  ( United  States  v.  Chase  (245  U.  S-  39)  ; 
Smith  v.  Bonifer  (160  Fed.  846)  (G.  O,  A.  9th,  1909))  ; 
which  will  be  protected  from  the  outside  world  {Smith 
v.  Bonifer,  supra)  ; and  which  he  can  transfer  within 
limits  (Henkel  v.  United  States,  supra;  United  States 
v.  Chase,  sm>ra)  ; and  which  is  sufficient  to  confer  on 
him  the  privileges  of  State  citizenship  as  granted  to  all 
“allottees”  by  the  act  of  1887  (State  v,  Horrid,  supra). 
Moreover,  where  the  Government  has  issued  an  erroneous 
patent  for  the  allotment  selections*  the  owner  of  such 
selection  will  be  protected  in  his  right  against  the 
adverse  interests  possessing  the  patent  (HtkYu-Tse-MxU 
Km  v.  Smith  (194  tk  S.  401)  ; Smith  v.  Bonifer  (132 
Fed.  889  (C.  O.  Ore.  1004),  166  Fed.  846  (O.  G L A.  9th, 
1909)  h and  against  the  Government  itself.  Conway  v. 


141 


log 


THE  SCOPE  OF  FEDERAL  POWER  OVER  INDIAN  AFFAIRS 


United  States  (14ft  Fed.  2(51)  ( C.  C.  Nob.  1907).  In  these 
canes  rlie  courts  lay  down  the  principle  that  where  an 
Indian  has  done  alt  that  Is  necessary  itml  that  he  can 
do  to  become  entitled,  to  land  and  fails  to  attain  the 
right  through  the  neglect  or  misconduct  of  public  officers, 
the  courts  will  protect  him  in  such  right.  Again,  where 
the  cliiiiiuint  does  sill  required  of  him  he  acquire  a 
right  against  the  Government  for  the  perfection  of  his 
tifie,  find  the  right  is  to  be  determined  as  of  the  dale  It 
should  have  been  perfected,  Payne  v.  New  Mexico  (255 
IJ5  S,  HOT)  ; Raymond  Bear  Hill,  supra. 

Further,  where  the  right  U>  the  allotment  has  failed  to 
become  vested  through  the  neglect  of  public  officers  to  at- 
tach approval  to  the  selection,  one  court  has  Indicated  that 
I he  right  to  the  allotment  would  he  considered  as  already 
vested  ho  a a to  ho  beyond  the  reach  of  a later  act  of  Con- 
gress. Lcmivtix  v.  United  Staten  (15  Fed.  (2d)  a IS,  521 
(C.  0.  A.  81  hf  11)20)).  In  the  Leimetix  eime  the  Secre- 
tary^ approval  under  the  act  of  1887  would  have  had  to  in- 
clude determination  of  the  qualifications  of  the  applicants 
hut  in  the  Fort  Belknap  situation,  no  question  of  qualifica- 
tions arises  since  previous  enrollment  on  the  allotment  list 
is  made  by  statute  conclusive  evidence  of  the  enrol  lee's 
right  to  allotment.  Thus  the  position  of  the  Fort  BeSknaj} 
allottee  compels  even  more  strongly  to  the  conclusion  sug- 
gested in  the  Lcxnleux  case.  It  lias  also  been  suggested 
that  where  the  Indian  possesses  nit  the  qualifications  en= 
titling  him  to  an  allotment,  the  Secretary  has  no  longer 
any  discretion  to  refuse  approval.  Bee  State  v.  Norris, 
supra  (55  N.  W.  at  I0SD.) 

In  ruling  that  the  Secretary  of  the  Interior  could  disapprove, 
a Ointment  selections  on  a reservation  which  had  voted  to  exclude 
itself  from  the  Whecler-Howard  Act,  the  Solicitor  of  the  Depart- 
ment of  Interior  said  : *** 

* * * the  owners  of  allotment  selections  have  certain 

rights  and  Interests  which  will  be  protected  against  out- 
side interests  and  errors  by  Government  agents.  United 
States  v.  Chase  (245  U.  S.  S»)  ; Ily-Yu-Tsc-MU-Khi  v.  Smith 
(194  u.  B.  401)  ; Smith  v.  Bonifcr  (ICO  Fed.  846,  G.  C.  A. 
!)fh,  1060)  ; Oneway  v.  United  States  (14f>  Fed.  261,  G.  G. 
Neh.  1007).  But  they  ordinarily  have  no  vested  right  to 
approval  or  to  a patent.  In  other  words,  they  cannot 
prevent  Congress  from  minuting  their  selection  (Lcmicuw 
V.  United  States,  15  Fed,  (2d)  518,  521  (O,  C,  A,  8th,  1926)  )7 
nor  force  tilt  Secretary  to  grant  approval.  West  v.  Hitch- 
cock (205  U,  S.  80). 

Decidedly,  the  conservation  of  Indian  land  in  tribal 
ownership  when  as  imperative  as  in  the  Ft,  Peek  situa- 
tion, if  it  can  be  accomplished,  would  appear  to  be  suffi- 
cient justification  for  the  exercise  of  the  discretion  of  the 
Secretary  to  refuse  approval  to  allotment  selections.  Prec- 
edent is  not  available  for  guidance  here  since  cases  deal- 
ing with  the- discretion  of  the  Secretary  to  refuse  approval 
to  allotments  have  dealt  only  with  his  power  as  applied  to 
particular  applications  for  allotment  and  resulting  from 
certain  defects  in  the  application.  However,  in  one  ot 
these  cases,  West  v.  Hitchcock  (205  U.  S.  80),  the  steward- 
ship of  the  Secretary  over  tribal  property  was  recognized 
ns  a source  of  power  to  refuse  allotments  injurious  to  tile 
tribe.  The  power  would  seem  at  least  as  great  when  ap- 
plied on  u Large  scale  as  in  a single  instance.  Accordingly, 

I conclude  that  the  Secretary  is  privileged  to  disajipi'ove 
the  Ft.  Peck  selections  upon  the  grounds  of  policy. 

The  Solicitor  of  the  Department  of  the  Interior  has  further 
described  the  power  of  the  Secretary  over  allotment  selections 
in  a subsequent  opinion  dealing  with  the  Fort  Peck  Indian  Res- 
ervation, He  declared : ** 

W1..-IL*  allotment  selecltions  have  been  duly  made  under 
authority  of  the  Department  and  pursuant  to  its  official 


“Memo.  Sol.  L D.,  July  17.  1935, 

”7  Op,  Sol.  I.  IX,  M.  3,0250,  May  31,  1939,  In  reaching  his  conclusion, 
the  Solicitor  tliscu.NNCfT.  amouj?  other  cases,  the  Following : United  States 
v.  Payne,  264  U.  S.  446  (1924)  .*;  Leecy  V,  United  Staten,  190  Fed.  289 
(C.  C.  A.  8P  1911),  app„  diem.  United  States  v,  heecyr  232  U,  8-  731  (1914)  i 
and  the  Fnlm  Springs/  Reservation  case,  St.  Marie  v.  United  States,  24  F, 
gupp,  237  (IX  C.  8,  IX  Cal.  19S3),  affd  108  F.  2d  876  (C.  C.  A.  10, 
1940). 


| instructions  and  in  accordance  with  a course  of  allot- 

| incut  on  the  reservation,  in  my  opinion  it  is  probable  that 

a court  would  braid  that  the  Secretary  cannot  decline  to 
approve  parlicuiar  selections  hecudse  uC  a subsequent 
change  in  land  policy.  His  authority  So  disapprove  such 
selections  would  he  limited  to  disapproving:  particular 
selections  not  entitled  to  approval  because*  of  error  or  the 
ineligibility  of  the  applicant  or  other  smell  reason,  1 base 
my  opinion  on  the  fact  that  when  tm  raMcisiI  allotment 
selection  1ms  been  duly  made  in  accordance  with  the  laws 
and  regulation#  at  the  time  of  the  selection-,,  In  ordinary 
circumstances  the  selector  acquires  a certain  property  in- 
terest: in  the  land  and  a right  to  the  perfection  of  his  title 
which  courts  will  protest 

An  Indian  eligible  for  allotment  who  has  root  properly 
selected  tin  allotment  under  the  instructions  of  the  Interior 
Department;  ha#  only  a Heating  right  to  an  allotment  which 
is  not  inheritable  and  which  gives  him  no  vested  interest 
in  any  land.  La  Roque  vu  United  States,  23F>  U,  SL  62; 
Woodbury  v.  United  States,  170  Fed.  802,  0-  0.  JL  8th,  1900. 
After  proper  selection  of  an  allotment*  however,,  mi  Indian 
hits  been  held  to  have  nn  individual  interest  in  the  land 
with  ninny  of  the  incidents  of  individual  ownership.  His 
Interest  Is  inheritable,  transferable  within  limits,  and  die- 
serving  of  protection  against  adverse  claims  by  third]  per- 
sons. United  States  v.  Chase , 245  U.  **►■  89;  Henkel  v. 
United  States,  237  U.  B.  43:  II tfWu-Tsc-MiUKm  v.  Smith, 
I'M  ?J„  B.  40X ; Bonifcr  v.  Smith , 1 66  Fed.  846,  O.  C.  A.  9th, 
1969;  see  55  I D.  2D5„  at  803. 

The  cases  before  the  Interior  Department  and  before 
the  courts  which  are  of  most  concern  in  this  problem  are 
the  eases  dealing  with  the  protection  of  an  allotment  selec- 
tion against  adverse  action  by  the  Government,  either  by 
Congress  or  by  the  Executive.  The  Department  has  taken 
the  view  that  acts  of  Congress  limiting  allotment  rights  in 
“undisposed  of’  tribal  lands  do  not  apply  tat  allotment 
selections  even  though  they  have  not  been  approved,  Fort 
Peck  and  Uncompahgre  Allotments,  53 1.  D.  538;  Raymond 
Bear  Hill,  52  D.  D.  689,  In  these  decisions  it  was  held  that 
the  filing  and  recording  of  an  allotment  selection  segre- 
gates the  land  from  other  disposal*  withdraws  the  land 
from  the  mans  of  tribal  land's,  and  creates  in  the  Indian  an 
individual  property  right. 

* * 4 * 

* * * a judicial  determ! nation  of  whether  qt  not  an 

allotment  selection  merits  protection  against  adverse  gov- 
ernmental action  involves  a weighing,  of  the  equities  in  the 
light  of  the  intent  of  Congress  and  the  history  of  adminis- 
trative action.  In  the  Palm  Springs  case  the  act,  contem- 
plated that  no  allotments  should  be  made  until  the  Secre- 
tary of  the  Interior  was  satisfied  of  their  advisability.  No 
allotments  were  in  fact  made  and  the  Secretary  was  clearly 
not  satisfied  of  their  advisability.  If  a court  attempted  to 
force  the  recognition  and  completion  of  tentative  selections 
In  tin*  field,  it  would  encroach  upon  executive  discretion. 
In  the  Payne  and  Lcecy  cases,  however,  whatever  disere- 
tiim  had  been  given  to  the  Executive  as  to  the  advisability 
of  allotments  had  been  exercised  and  a course  of  allotment 
had  been  established.  Thereafter,  individual  • allotment 
selections  were  approved  or  disapproved  according  to  their 
individual  merits.  In  this  situation  a court  could  properly 
prevent,  ms  an  abuse  of  discretion,  the  failure  to  approve 
an  individual  allotment  selection^  pot  because  of  its  own 
demerits,  but  because  of_extraneous  policies. 

B.  RELEASE  OF  RESTRICTIONS 

Perhaps  ithe  most  Important  power  vested  In  administrative 
officials  with  respect  to  allotted  land  is  the  power  to  pass  upon 
the  alie nation  of  such  lands.  We  have  elsewhere  noted  the  rigid 
restrictions  r meed  upon  the  alienation  of  tribal  lands  from  early 
times.238  Allotments  carried  the  obvious  risk  that  the  land  given 
to  the  individual  allottee  would  he  speedily  alienated."9  Accord* 
ingty  restrictions  of  various  kinds  were  Imposed  upon  allotments 
for  the  purpose  of  controlling  alienation.  Such  restrictions  were 

See  Chapter  15.  iec.  18, 

338  See  Chapter  11,  see.  1. 
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eniboditMl  in  yhi-hius  trouisoH  J,<>  mid  .statutes  "41  that  preceded  the 
tii-'fiersi)  Alkiiimmt  Act- 

At  the  present  time  n*t rh-t jolts*  upon  alienation  of  allotments 
are  in  general  t*f  two  kirHls'  d)  the  “trust  patent”  and  (2)  the 
•‘rpBfricled  foe.’* 

(1  > Under  tiio  General  A IP  ament  Act  and  related  legislation,-4" 
(he  alhduv  receives  what  is  called  a “trust  patent”,  the  theory 
being  that  the  United  Staten  retains  legal  title  fo  the  land.  Alien 
ntlon  of  the  land,  therefore,  requires  either  iho  consent  of  the 
United  states  t*v  the  alienation  or,  as  a p.ierequteite  to  a valid 
conveyance,  the  lisstiiSnets  of  a fee  patent  to  the  allottee. 

Section  H ol  the  General  Allotment  Act  2431  provided  that  at  the 
expiration  <>f  2A  years  the  trust  should  terminate  and  a fee  patent 
should  he  t^owt848,  The  President,  however,  was  .given  discre- 
tionary authority  to  extend  this  period,245  and  by  the  Act  of  May 
8,  lyoCv"  the  Secretary  of  the  Interior  was  given  power  la  Issue 
n patent  fn  fee  simple  “whenever  he  shall  be  satisfied  that  any 
Indian  allottee  is  competent  and  capable  of  managing  his  or  her 
Affairs.'’  Finally,  the  Act  of  June  25,  191(\24t  authorized  the 
Secretary  to  sell  trust  paten  tad  lands  in  heirship  status. 

Tim  Act  of  May  8,  1000,  did  not  in  terms  require  the  consent 
of  the-  Indian  allottee  as  a condition  to  the  issuance  of  a patent 
an  fee  simple  by  the  Secretary  of  the  Interior.  Under  a deliberate 
policy  of  hastening  the  i‘eananlCipatiori,,  of  the  Indian,  many  fee 
patents  were  issued  without  Indian  application  ami  even  over 
Indian  protest.24*  Many  years  later  the  courts  held  that  the 
Act  of  May  S,  190(1,  lmd  not  been  properly  construed,  that  no 
patent  could  properly  issue  prior  to  the  expiration  of  the  trust 
period  without  the  consent  of  the  Indian,  and  that  I axes  paid  by 
(he  Indians  upon  lands  thus  patented  without  Indian  consent 
might  be  recovered/4*  lit  the  ease  of  United  Stales  v.  Ferry* 
Cmntttft  UVisfr.,*"  the  court  declared,  after  reviewing  numerous 
authorities : 

Tim  United  States  as  trustee  may  not  liquidate  the  trust 
without  the  consent  of  the  allottees,  and  the?  Act  of  May  8, 
1008  on  which  defend  ants  rely  must  have  so  intended, 
U.  S',  v.  Benetcah  Comity,  Idaho,  9 Cil%»  290  F,  (P, 

400.) 

Congress  has  taken  cognisance  of  the  error  Involved  in  the 
assumption  by  the  Interior  Department  of  power  to  issue  fee 


sr*  Thus  fbr  example,  Article  a of  the  Treaty  of  September  30,  13114, 
with  the  Chlppewns,  10  Stat,  IlOO,  1110,  authorized  the  President  t® 
impose  restrictions  upon  allotted  lamls.  In  Starr  v,  Campbell , 20S  U.  S, 
527  (1908),  It  was  held  that  these  restrictions  covered  the  disposition  of 
timber. 

an  gee  chapter  11,  see.  1. 

M3  Spq  chapter  11.  gee.  1.  Alsu  see  Chapter  4,  sec.  11, 
s«  Act  of  February  8.  1887,  24  Stat.  388,  389,  amended.  Act  of  March  S, 
1001,  see.  0,  31  StuL  1058,  1085,  25  U.  S.  C.  348. 

as  jo  the  effect  that  upon  the  expiration  of  the  trust  period  there  then 
remit  Ins  nothing  in  be  done  but  the  purely  ministerial  duty  of  casting:  the 
legal  title  Jin  the  person  or  persons  to  whom  such  title  belongs,  see  Op. 
Sol.  1.  D.  M.  0379,  July  14.  1921  ; Op*  Sol.  1.  D.  M.  5702,  April  24,  1022. 

But  cft  30  L.  D.  258  (1900).  rr  , 

i»  Act  of  June  21,  1906.  34  Stat.  325,  326,  2d  U.  S,  C,  391.  In  United 
State*  v.  Jackson,  280  U.  & 183  (1930),  the  Supreme  Court  held  that 
presidential  power  under  this  provision  extended  to  Indian  public  domain 

It  has  been  held  that  when  the  tru^t  period  has  expired  it  cannot  be  i, 6= 
imposed  in  the  guise  of  an  '’extension”  without  express  statutory  authority. 
Rvyuoid*  v.  United  States,  252  Fed,  tin  (C  C,  A.  8,  1018),  revel,  sub  rnsni. 
United  Stoics  v.  Reynold*.  250  U.  S.  104  (X018).  on  another  ground  ; Op. 
SoL  I.  D.  M.  27939,  April  9,  1935,  Cf.  McCurdy  v.  United  States,  246  U.  S, 
2C3  (1918 J . For  ail  example  of  such  a statute  see  Act  of  February  -6, 
1927.  44  Stat.  1247,  25  U.  S.  C.  352. 

Stab  182,  25  XL  S,  C-  340. 

2«  gge,  1.  36  Stat,  850,  amended.  Act  of  March  3, 
amended,  Act  of  April  30*  1934,,  4S  Stat.  647,  25  U.  S. 

=«  See  Chapter  2,  sec,  3E. 
z<«  See  Chapter  13.  sec.  3B. 
sm  24  F.  Supp,  399  (D.  C,  *i  D-  Wash.  1938). 


1928,  45  Stat.  101, 
C.  372. 
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patents  without  Indian  consent  and  has  authorized  appropriations 
to  repay  to  Indians  taxes  paid  on  such  land*  and  to  repay  to 
county  authorities  judgments  obtained  in  favor  of  Indians  paying 
such  taxes.783 

The  Secretary’s  authority  to  sell  trust  patented  lands  was  re- 
voked, except  for  sales  to  Indian  tribes  and  exchanges  of  land 
of  equal  value,  by  section  4 of  the  Act  of  June  18,  19*34,"  on  those 
reservations  to  which  that  statute  applies.  The  Secretary  of  the 
Interior,  however,  still  has  power  to  issue  a fee  patent  to  the 
holder  of  a trust  patent  in  advance  of  the  expiration  of  the  25* 
year  period,  at  least  where  the  allottee  makes  application  there- 
for, Section  2 of  the  game  net  extended  the  trust  period  “until 
otherwise  directed  1)3”  Congress,” 

A second  form  of  restriction  upon  the  alienability  of  allot* 
meats  involves  the  holding  of  a legal  fee  by  the  allottee  under 
a deed  which  prevents  alienation  without  the  consent  of  some 
administrative  officer,  usually  the  Secretary  of  the  Interior. 
Bach  tenure,  for  instance,  is  provided  f>y  various  statutes  dealing 
with  allotments  among  the  Five  Civilized  Tribes,”  The  ac- 
quisition of  laud  by  federal  authorities  for  Individual  Indians 
has  frequently  been  effected  by  means  of  these  restricted  deeds.3" 
Section  2 of  the  Act  of  Juno  IS,  1934**  extends  the  period  of  such 
restrictions  indefinitely  until  Congress  shall  otherwise  provide, 
but  does  not  prohibit  the  termination  of  such  period  by  mutual 
agreement  between  the  Indian  and  the  appropriate  admiuistra- 
1 tire  official.  Alienation  of  allotments  held  in  fee  simple  subject 
to  restrictions  on  alienation  may  be  authorized  by  the  Secretary 
of  the  Interior,  prior  to  the  expiration  of  the  statutory  period, 
under  the  Act  of  March  ly  1907/57  Issuance  of  a “certificate  of 
competency”  prior  to  the  expiration  of  the  statutory  period  is 
, authorized  by  the  Act  of  June  25,  1910^  Ah  in  the  case  of  trust- 


WlAct  of  JutMs  11.  ID40  (Pfih,  No.  GOO— 70th  OmS-L  See.  tor  a history 
nf  this  cri-anemis  departmental  Interpretation  and  its  consequences  In  the 
field  of  taxation,  II.  Kept.  No.  609,  70th  -eng;,.  1st  ness.  (.1939), 

252  48  Stilt.  984,  2D  U,  S.  C.  464. 

he  power  delegated  to  the  Secretary  of  the  Interior  to  approve 
the  alienation  of  restricted  property  cannot  generally  be  transferred  or 
delegated  to  nny  other  governmental  agency.  Op.  Sol.  I,  D.  M.  ™2-®' 
Jane  26,  1929.  United  States  v.  Watusha,  102  F,  2d  4-8  (C,  C.  A.  _Of 
1939), 

s»Sce  Chapter  23,  sec.  8A. 

3-4  Tho  Secretary  of  the  Interior  may  impose  restrictions  on  land  Pu  ~ 
chased  by  him  tor  an  Indian  from  restricts  money.  United  ftatM  v. 
Urown,  8 P.  2d  564  (C.  C.  A.  8,  1»25).  cert.  den.  270  V.  S.  044  (1026), 
discussed  in  SO  Ilnrv.  L.  B.  780  (1020)  (money  paid  under  lew*  of 
allotted lauds).  The  underlying  theory  Is  that  the  Secretary  s eon 
over  the  funds  embraces  the  power  to  Invest  them  in  land  wbjrt  to 
tho  condition  against  alienation.  A Similar  theory  Is  advanced  t«  Jus 
tlfy  the  power  of  the  Secretary  to  restrict  lands  purchased  .v^h  money 
paid  for  allotted  lands.  See  Sunderland  v.  United  States,  -B6  D.  S. 
226  (1024)  ('money  paid  for  allotted  lands)*  .... 

On  the  problem  of  taxation  raised  thereby,  mm  Chapter  13,  sec.  3 , 

2M  4H  Stat.  9S4,  2D  U,  S,  C.  4G2,  _ . 

■an  34  stat.  1015.  1018,  25  17.  S.  C.  405.  On  tile  effective  date  of 
Secretarial  approval  of  a deed,  see  53  I.  O,  412  pP31). 

=5*  Sec  1 m stat.  855,  25  U.  S.  C-  372.  „ 

The  Circuit  Court  of  Appeals  In  Ex  parte  Pcro,  00  F.  2d  28  (C L C.  A- 
1938),  cert.  den.  306  U.  S.  643  (1039),  in  hOlding  that  the  — ce  of  n 

8“,d:  SvSSSrSBffl 

tS7^ C‘imt^a*?ot&CwaBtcamprt.ent1  wd'capaVle  o/ managing^hu 
rnv  Hi  if  court  to  substitute  a certificate  of  eompetencs  for  ho  i 
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patented  hindii,  however,  the  power  of  the  Secretary  to  permit 
alienation  was  terminated  with  respect  to  tribes  covered  by 
section  4 of  the  Act  of  June  IS,  1934.* 2** 

We  have  elsewhere  noted  how  Hie  Federal  Government, 
through  the  leverage  of  its  veto  power  over  the  alienation  of 
tribal  land,  was  able  to  impose  various  conditions  upon  the  use 
of  “tribal  funds”  derived  therefrom.2*1  In  the  same  way.  the 
power  of  administrative  officials  to  approve  or  veto  the  alienation 
of  allotments  has  been  used  to  impose  various  conditions  upon 
the  manner  and  terms  of  such,  alienation  and  upon  the  disposition 
of  the  individual  Indian  moneys  derived  therefrom.2*1 


C.  PROBATE  OF  ESTATES 


(2)  Intestate  succession.— The  Secretary  of  the  Interior  is 
vested  with  statutory  power  to  determine  heirs  in  inheritance 
proceedings  affecting  restricted  allotted  lands  and  other  restricted 
property3®  of  an  Indian  to  whom  an  allotment  of  land  hag  been 
made  {except  Indians  of  the  Five  Civilized  Tribes  and  the  Osage 
Nation  )*  The  Secretary  may  issue  patents  in  fee  to  heirs  whom 
he  deems  “competent  to  manage  their  own  affairs”*13  in  eases  of 
allottees  dying  intestate ; may  sell  land  in  heirship  status ; or  may 
partition  it.  If  he  finds  that  partitioning  would  be  for  the  benefit 
of  the  heirs,  and  sell  the  portions  of  the  incompetent  heirs,3** 


ttiA  (letorrntaatlftn  of  competency  and  thn  final  and  essentia!  net  of 
Issuing  tJUe  patent  in  fee  simple.  And  special  force  is  added  to 
tIlp  foregoing  since  the  issuance-  of  n.  patent  In  fen  simple  by  the 
Secretary  is  not  mandatory  upon  his  being  satisfied  that  a "trust 
ftnoffee  ia  competent  and  capable  of  managing  his  own  affairs. 
\P,  34.) 


See  also  the  Act  of  May  8,  1900,  34  Slat,  282;  38  L.  D,  421  (1910). 
For  a discussion  of  incompetency,  see  Gbn.ptec  8,  sec.  S. 

^48  Stat  984,  985,  25  XL  E,  C.  464. 

2(50  See  Chapter  1,  sec,  1B(2)  ; Chapter  3,  sec.  3B<2)  ; Chapter  12,  sec, 
1 ; Chapter  25,  sec,  23A, 


United  States  V,  Brawn,  8 F,  2d  504  (C.  C.  A.  8,  1925),  cert.  den. 
270  U.  S,  644  <1020)  ; Sunderland  Y.  United  states,  26G  U.  S.  220  (1924). 

343  On  Inheritance  of  real  property  see  Chapter  1.1,  sec.  G.  On  inher- 
itance of  personal  property  gee  Chapter  10,  sec.  m 

Thd  power  to  determine  tbs  inheritance  of  allotted  lands  was  inferred 
from  section  5 of  the  General  Allotment  Act  of  February  8,  1887,  24 
Stat,  388,  380,  which  imposed  upon  the  Secretary  the  duty  to  convey  a 
fee  patent  to  the  heirs  of  a deceaecd  allottee. 

The  Act  of  August  15,  1894,  28  Stat,  2S6,  was  construed  as  conferring 
power  to  determine  heirs  tipon  the  federal  courts.  See  Italic tcell  v.  Com- 
mons, 239  If,  S.  506  (Ibis)  ; see  also  McKay  v.  Katyt&h,  204  TJk  s.  459, 
408  (1907),  This  act  was  amended  by  the  Act  of  February  8,  1901,  sec' 

2,  31  Stat.  780,  25  U,  S.  C.  346,  Sec.  7 of  the  Act  of  May  27,  1002,  32 
Stat,  240,  270,  authorised  the  Secretary  to  'approve  transfer  of  restricted 
Hifotted  lands  by  the  heirs  of  such  lands.  This  statute  was  construed  in 
Belten  v.  Morgan , 283  Fed.  433  <D.  C.  B,  1).  Wash.  1922)  as  giving  the 
Secretary  of  the  Interior  final  authority  to  determine  heirs  in  such  cases. 
See  also  Egan  v.  McDonald , 246  TJ,  St  227  (ISIS), 

The  Act  of  May  29,  1908,  sec.  1,  85  Sfat.  444s  expressly  authorized  the 
Secretary  to  determine  the  heirs  of  restricted  lands,  except  in  Oklahoma, 
Minnesota,  and  South  Dakota.  This  was  amended  by  the  Act  of  June 
1010,  36  Stat  855,  amended  Act  of  March  3,  1928,  45  Stat  161  * 
Act  of  April  30,  1934,  48  Stat.  647,  25  TJ,  3,  C,  372,  interpreted  In  40 
L.  D.  120  <1910)  (upheld!  as  constitutional  ia  Uallowell  v,  Commons 
239  U.  S.  508  (1916) )*  / ' 


The  Act  of  August  1,  1914,  see^  1,  m St&t.  582.  586,  25  U.  8.  G , 374 
empowered  the  Secretary  to  compel  the  attendance  of  witnesses  in  probate 
hearings,  The  Probate  Regulations  are  expressly  made  inapplicable  to 
tribes  organized  under  the  WBeelerdJowaM  Act  insofar  ag  they  conflict 
with  tribal  constitutions  and  charters.  25  G»  F R 81  02 
» Act  of  June  25,  1910,  36  Stat.  865,  amended  Act  of  March  8,  1828 
15  Stat-  181 ; A°t  Sf  April  80,  IP 34,  48  Stat,  647,  25  B S C 372 
nterpreted  in  40  L.  D,  120  (1010). 

*“ The,  Jo  effect  a partition  or  Bale  of  inherited  Indian  land  Is 

lonferirea  on  the  Secretary  by  the  Act  of  June  25,  1019,  see,  1,  36  Stat  855 

“ tC Lf  3-  1928>  45  Slat-  l«If  ™a  Act  of  April  30,’ 

1934,  48  Sint.  64T.  25  D.  S.  C.  872  • ana  Act  of  May  18  1916  sec  1 

dM^8,  f.”,?  a $78'  T1*e  °*ttt  °“*<w  more  of  the  heirs  la 
^htte  does  not  affect  the  Secretary’s  power  to  sell  Or  partition  their  land 
for  ulj  the  heij-g,  Hcf<l  v.  QhntQn f S3  Qfcjn.  610,  10i  r,ae,  1005  (1909), 


The  Secretary  is,  in  general,  not  bound  by  decree  or  decision 
of  any  court  in  inheritance  proceedings  affecting  restricted  al- 
lotted lands,3*8 

The  determination  by  the  Secretary  of  the  heirs  of  Indians  is 
“final  and  conclusive.”  In  the  comparatively  few  instances  in 
which  his  decision  has  been  attacked  the  courts  have  refused  to 
look  behind  his  determination.505 

In  Red  Hawk  v.  "Wilbur 887  the  Court  of  Appeals  of  the  District 
of  Columbia  held  that  under  the  provisions  of  the  Act  of  June 
25,  1010,  the  Secretary's  exercise  of  power  is  not  subject  to  review 
by  the  courts  in  the  absence  of  fraud  or  a showing  of  a want  of 
jurisdiction,  and  that  consequently  his  decision  respecting  the 
distribution  of  allotted  lands  of  an  Indian  dying  before  the  issu= 
mice  of  a patent  in  fee  was  not  reviewable  by  the  court 

In  ruling  that  the  power  of  the  Secretary  to  determine  the 
descent  of  lauds  extends  to  lands  purchased  with  Indian  trust 
funds,  even  though  they  were  unrestricted  prior  to  the  purchase, 
the  Solicitor  of  the  Department  of  the  Interior  said : 

It  is  clearly  within  the  power  of  the  Secretary  of  the 
Interior  to  attach  conditions  to  sales  of  Indian  allotted 
lands  because  such  power  is  expressly  conferred  in  acts 
authorizing  such  sales ; that  is,  they  are  to  be  made  subject 
to  his  approval  and  on  such  terms  and  conditions  and 
under  such  regulations  as  he  may  prescribe.  It  was  held 
in  the  case  of  United  States  v.  Thurston  County , Nebraska, 
et  al.  (143  Fed.  237)  , that  the  proceeds  of  sales  of  allotted 
lands  are  held  in  trust  for  the  same  purposes  as  were  the 
lands ; that  no  change  of  form  of  property  divests  It  of  the 
trust;  and  that  the  substitute  takes  the  nature  of  the  origi- 
nal and  stands  charged  with  the  same  trust.  From  this 
situation  arose  the  practice  of  inserting  in  deeds  of  con- 
veyance covering  property  purchased  for  an  Indian  with 
trust  funds  the  nonalieuation  clause  referred  to,  which  is 
merely  a continuation  over  the  new  property  of  the  trust 
declared  for  the  old  or  original  property.  For  sanction  of 
this  practice  see  13  Ops.  A.  A.  G„  109;  Jackson  v.  Thomp- 
son et  al,  (80  Fac.,  454)  ; and  Beck  v.  Flournoy  Live-Stock 
and  Real-Estate  Co.  (65  Fed.  30). 

It  thus  being  established  that  lands  purchased  with  trust 
funds  continue  under  the  trust  as  originally  declared  and 
that  power  exists  to  insert  in  deeds  covering  such  lands  a 
condition  against  alienation  and  incumbrance,  it  follows 
that  upon  the  death  of  an  Indian  for  whom  the  property  is 
held  in  trust  his  heirs  are  to  be  determined  by  the  Depart- 
ment the  same  as  in  the  case  of  the  original  property  from 
the  sale  of  which  the  purchase  funds  are  derived,  Appnr- 
entiy  no  question  is  raised  as  to  the  authority  of  the 
Department  to  determine  the  descent  of  property  pur- 
chased with  trust  funds  derived  from  the  sale  of  lands  pre- 
viously held  in  trust  or  restricted.  The  question  sub- 
mitted' has  reference  to  lands  that  were  unrestricted  prior 
to  purchase.  The  theory  on  which  the  Department  and  the 
courts  have  proceeded  In  this  matter  is  that  property  pur- 
chased with  trust  funds  becomes  impressed  with  the  trust 
nature  of  the  purchase  money.  In  this  view  it  can  make 
no  difference  whether  the  purchased  lands  are  restricted 
pr  unrestricted ; the  authority  to  determine  heirs  is  coex- 
istent with  the  continuation  of  the  trust.  By  the  act  of 
June  25,  1910  (36  Stat.  855),  Congress  conferred  exclusive 
jurisdiction  upon  the  Secretary  of  the  Interior  to  deter- 
mine the  heirs  of  deceased  Indian  allottees,  and  this  power 
extends  not  only  to  property  held  In  trust  but  also  to  prop- 
erty on  which  restricted  fee  patents  have  issued,  under 
legislation  providing  for  “determining  the  heirs  of  deceased 
Indian  allottees  having  any  right,  title,  or  interest,  in  any 

365  42  Xj.  B,  493  (1913). 

^ First  Moon  Y,  White  Tail , 270  U.  S.  243  (1926);  of. : Nimrod  v, 
Jandron,  24  F.  2d  618  (App.  B.  Q.  192S). 

**39  F.  2d  283  (App.  B,  C,  1930), 

Other  decisions  of  the  Secretary  have  aho  hern  held  outside  of  the  Bcope 
of  judicial  review,  such  as  his  determination  of  whether  an  Indian  and 
hln  land  were  under  federal  control.  Lane  Y.  United  States  e#  ret 
MiCkadiet  and  Tteftault,  241  XL  6,  201  (1916), 
ses49  B,  B.  414  (1923). 
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trust  or  restricted  allotment,  under  regulations  prescribed 
by  the  Secretary  of  the  Interior.”  ( United  States  v,  Bowl- 
ing ei  al,f  256  U.  S.  484.)  (Pp.  415^436.) 

(2)  Wills. — Prior  to  1910  an  Indian  allottee  could  not  by  will 
devise  his  restricted  land. 

Section  2 of  the  Act  of  June  25,  1910, SCD  as  amended  by  the  Act 
of  February  14,  I9J3,27®  provides  for  the  bequest  of  restricted 
funds  by  will,  in  accordance  with  rules  prescribed  by  the  Sec- 
retary of  the  Interior,  and  the  devise  of  allotments  “prior  to  the 
expiration  of  the  trust  period  and  before  the  issue  of  a fee  simple 
patent hut  in  order  to  he  valid,  the  will  must  be  approved  by 
the  Secretary  either  before  or  after  the  testator’s  death.071 

If,  for  some  reason,  the  will  should  not.  he  approved  by  the 
Secretary,  the  property  descends  to  those  who  are  found  by  him 
to  be  heirs  under  the  laws  of  the  state  where  it  is  located.91* 
Death  of  flic  testator  mid  approval  of  the  will  does  not  release  the 
property  from  the  trust.  The  Secretary  may  pay  the  moneys 
to  the  legatees  either  in  whole  or  in  part  from  time  to  time  as  he 
may  deem  advisable,  or  use  it  for  their  benefit,073 

The  decision  in  Blansct  v.  Cardin™  holds  that  if  the  will  is 
approved  by  the  Secretary  of  the  Interior  and  such  approval  re- 
mains un cancelled  by  him,  the  state  law  of  descent  and  distribu- 
tion does  not  apply  and  the  state  law  cannot  control  as  to  the 
portions  the  will  conveys  or  as  to  the  objects  of  the  testator’s 
bounty. 

D,  ISSUANCE  OF  I4IGHTS-OF-WAY 273 

Many  statutes  have  granted  the  Secretary  of  the  Interior  vari- 
ous duties  and  powers  in  regard  to  rights-of-way  through  Indian 
lands.  The  Act  of  March  3,  1001,^°  authorized  the  Secretary  to 
grant  permission  to  the  proper  state  or  local  authority  for  the 
establishment  of  public  highways  through  any  Indian  reservation 
or  through  restricted  Indian  lands  which  had  been  allotted  in 
severalty  to  any  Individual  Indian  under  any  law  or  treaty. 
The  Act  of  March  2,  1899, 1 m authorized  the  Secretary  to  grant 
rights-of-way  for  railway,  telegraph,  and  telephone  lines,  and 
town-site  stations.278  It  was  required  that  the  Secretary  approve 
the  surveys  and  maps  of  the  line  of  route  of  the  railroad  and 

36  Stat,  855,  interpreted  in  40  L,  D.  120  (1911),  40  L.  D.  212 

(1911),  and  48  L.  B.  455  (1922), 

37*  ST  Stat.  678, 

975  To  facilitate  the  adjudication  of  heirship,  Indians  over  the  age  of  21 
may  dispose  of  restricted  property  by  will,  but  the  approval  of  the  Secre- 
tary of  the  will  is  necessary  before  it  is  regarded  as  a valid  testamentary 
act.  The  final  approval  of  the  will  is  not  given  until  after  the  death  of 
the  decedent.  25  C,  F.  R,  81.54,  S1.55.  Prior  to  the  death  of  the  maker 

the  Secretary  only  passes  On  the  form  of  the  will.  Before  and  after 

the  death  of  the  testator  the  authority  of  the  Secretary  of  the  Interior 
Is  limited  to  the  approval  or  disapproval  of  an  Indian  will,  and  he  lacks 
authority  to  change  its  provisions.  Act  of  June  25,  1910,  30  Stat.  855, 
amended  Act  of  February  14,  1913,  37  Stat.  078.  On  Secretary’s  power 
to  grant  a rehearing,  see  Nimrod  v.  Jandran,  24  F.  2d  813  (App.  D.  C. 
1928), 

*73  Act  of  June  25,  1910,  as  amended,  by  Act  of  February  14,  1013,  37 
Stat.  678. 

573  See  Blanset  v.  Cardin , 256  U.  S,  819  (1921), 

574  IMd . 

*78  On  regulations  relating  to  rlghts-of-way  over  Indian  lands,  see  25 
C.  F.  R.,  pt,  258.  On  regulations  relating  to  the  construction  and  main- 
tenance of  roads  on  Indian  lands,  see  25  C,  F,  R,,  pt,  201,  On  regulations 
relating  to  establishment  of  roadless  and  wild  areas  on  Indian  reserva= 
tions,  see  26  C,  F.  R„  pt  281. 

370  Sec,  4,  Si  Stat.  1058,  1084,  25  U,  8.  C.  311.  For  a statute  requiring 
state  authorities  laying  out  roads  across  restricted  Indian  lands  to  secure 
consent  of  superintendent,  see  Act  of  March  4,  1915,  38  Stat.  1188, 

377  660.  1,  30  Stat,  090,  as  amended  by  Act  of  February  28,  19Q2,  sec, 
23,  32  Stat.  43,  50,  Act  of  June  25,  1910,  sec.  16,  36  Stat.  855,  859,  25 
O.  8.  0.  312. 

?p>The  Secretary  had  also  been  given  many  powers  and  duties  by 
numerous  acts  granting  rights-of-way  through  Indian  territory  to  specific 
railways.  See  e.  g.f  Act  of  March  2,  1887,  24  Stat,  446, 


(bat  compensation  be  made  to  each  occupant  or  allottee  fer  nil 
property  taken  or  damage  done  to  his  land,  claim,  or  improve- 
ment, by  ion  ho  a of  (he  construction  of  sutn  railroad.27”  In  the 
absence  of  amicable  settlement  with  any  such  occupant  or  allot- 
tee, the  Secretary  was  empowered  to  appoint  throe  disinterested 
referees  to  determine  the  compensation/30  An  aggrieved  party 
was  permitted  judicial  review.**1  The  Secretary  was  also  au- 
thorized to  grant  a right-of-way  in  tile  nature  of  an  easement 
for  the  construction  of  telephone  and  telegraph  lines;8”  to  ac- 
quire lands  for  reservoirs  or  material  for  railroads  ***  and  riglils- 
of-wny  for  pipe  linos.8*1 

The  necessity  for  the  consent  of  the  Secretary  has  occasionally 
been  a major  point  in  judicial  decisions.  In  such  a case  the  Cir- 
cuit Court  of  Appeals  said  ; 

Tiie  third  question  can  be  briefly  disposed  of.  The 
United  States,  the  holder  of  the  title  to  the  lands  In  ques- 
tion, was  not  ’made  a party  to  the  proceedings  in  the  state 
court,  and  consequently  is  not  bound  by  those  proceedings 
had  behind  its  back.  Appalachian  Electric  Power  Oa,  v. 
Smith  (C.  C.  A.  4th)  67  F.  (2d)  451,  456;  Wood  v.  Phillips 
(C,  Cl  A.  4th)  00  F,  (2d)  714,  717.  If  a roadway  over 
the  Indian  lands  was  desired,  application  should  have 
been  made  to  the  Secretary  of  the  Interior  pursuant  to 
provision  of  the  Act  of  March  3,  1901,  S 4,  31  Stat.  1058, 
10S4  (25  U.  S.  C.  A.  § 311),  A right  of  way  could  no  more 
be  acquired  over  these  lands  by  proceedings  against  the 
Indians  than  title  to  lands  embraced  in  a government  for- 
est could  he  tried  by  suit  against  the  forester,  nor  than 
post  office  property  could  be  condemned  for  purposes  of  a 
street  by  proceedings  against  the  postmaster.  In  Roll  ins 
v.  Eastern  Band  of  Cherokee  Indians,  S7  N.  C.  229,  it  was 
held  that  the  courts  of  the  state  of  North  Carolina,  without 
the  consent  of  Congress,  were  without  jurisdiction  to  en- 
tertain suit  on  contract  against  these  Indians.  A fortiori* 
tlio  state  courts,  without  such  consent*  have  no  jurisdiction 
of  proceedings  aflecting  land  hold  by  the  United  States  in 
trust,  for  the  Indians.  (Pp.  314,  315.) 

E.  LEASING 

Approval  of  leases  of  restricted  Indian  lands  is  an  important 
administrative  function.2”  The  Supreme  Court  said  in  Miller  y. 
McClain ■ 2ftr 

By  a course  of  legislation  beginning  in  1891  and  extend- 
ing to  1900,  authority  was  conferred  upon  the  Secretary  of 
the  Interior  to  sanction,  when  enumerated  and  exceptional 
conditions  existed,  leases  of  land  allotted  under  the  Act 
of  1887,  and  the  power  was  given  to  the  Secretary  to  adopt 
rules  and  regulations  governing  the  exercise  of  the  right 

aw  Act  of  March  2,  1899,  sec,  3,  30  Stat.  990,  991,  as  amended  by  Act 
of  February  28,  1902,  sec.  23,  32  Stat.  43,  50,  25  U.  S.  C.  314.  The  Secre- 
tary lacks  power  to  authorize  the  construction  of  a railroad  across  an 
Indian  reservation  prior  to  the  ascertainment  (and  fixing)  and  payment 
of  componsatlon  as  provided  by  statute.  19  Op.  A.  G.  199  (1888). 

38<?  Ibid. 

281  Ibid,  For  the  power  of  the  Secretary  in  the  event  of  the  failure  Of 
the  railroad  to  complete  the  road  on  time,  see  Act  Of  March  2,  1809,  see. 
4,  30  Stat.  990,  991,  25  th  S-  C.  315. 

ass  Act  of  March  3,  1901,  bcc.  3,  33  Stat  1058,  1088,  25  tf.  S.  C= 
319,  interpreted  In  Swcndig  v.  Washington  Water  Power  Co,t  265  U.  S. 
322  (1924)  ; City  of  Tulsa  V.  Southwestern  Bell  Telephone  Co„  76  F, 
2d  343  (C.  C-  A.  10,  1935),  cert  den,  205  TJ.  S.  744  (1935), 

^Aet  of  March  3t  1909,  35  Stat,  781,  amended  by  Act  May  6,  1910, 
36  Stat,  349,  25  U.  S,  C.  320. 

a*  Act  of  March  II,  1004,  sec.  1,  33  Stat  65,  amended  by  Act  of 
March  2,  1917,  sec.  1,  39  Stat  000,  25  U,  S.  C.  321. 

25S  United  States  y.  (Toward  et  al.f  89  F.  2d  312  (C.  C.  A.  4,  1937).  An 
extended  discussion  of  administrative  consent  appears  in  United  States 
V.  Minnesota,  95  F,  2d  468  (C.  C.  A.  8,  1988)  pp.  471-472,  The  Supreme 
Court,  in  affirming  the  decision,  305  U,  S.  382  (1939),  did  not  consider 
the  question  of  administrative  consent  and  affirmed  the  case  on  other 
grounds, 

mo  The  congressional  delegation  of  this  power  to  the  Secretary  of  the 
Interior  has  been  sustained.  See  Bunch  V.  Cole * 263  U.  §.  250  (1923), 

^249  U,  S.  308  (1919). 
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( Acts  of  February  25,  1591.  i* *.  -183,  20  Ktsit  704,  705;  August 
15,  3804,  r.  200,  28  Shit  286.  305;  June  7,  1807,  c.  3,  30  Stat 
62,  85;  May  33,  1000,  c,  508,  31  Stat,  221,  220).  The  gen- 
eral scope  of  the  legislation  is  shown  by  the  following  pro- 
vision of  the  Act  of  IfiOQ,  which  does  not  uisiterlsilly  differ 
from  the  prior  acts, 

"That  whenever  it  shall  be  ironic  to  appear  to  the  Secre- 
tary of  the  Interior  that,  by  reason  of  age,  disability,  or 
inability,  any  allottee  of  Indian  lands  cannot  personally 
and  with  benefit  to  lilmself,  occupy  or  improve  his  allot- 
ment or  any  part  thereof,  the  same  may  he  leased  upon 
such  terms,  regulations,  and  conditions  ns  shall  he  pre- 
scribed by  the  Secretary  for  a term  not  exceeding  five 
years,  for  farming  purposes  only/’ 

The  regulations  for  the  purpose  of  carrying  out  the 
power  given  prescribed  a general  form  of  lease  to  be  used 
under  the  exceptional  circumstances  which  the  statute 
contemplated  and  subjected  its  execution  and  tile  f objects 
connected  with  it  to  the  scrutiny  of  the  Indian  Bureau  mul 
to  the  express  or  implied  approval  of  the  Secretary.  (See 
“Amended  rules  and  regulations  to  lie  observed  in  the  exe- 
cution of  lenses  of  Indian  Allotments,"  approved  by  the 
Secretary  of  the  Interior  March  16,  1005,) 

The  foregoing  provisions  were  enlarged  by  the  Act  of 
June  25,  3010,  o.  431,  36  Stat.  855,  856,  as  follows : 

"That  any  Indian  allotment  held  under  a trust  patent 
may  be  leased  by  the  allottee  for  a period  not  to  exceed  five 
years,  subject  to  and  111  conformity  with  such  rules  and 
regulations  ns  the  Secretary  of  the  Interior  may  prescribe, 
and  the  proceeds  of  any  such  lease  shall  be  paid  to  the 
allottee  or  his  heirs,  or  expended  for  his  or  their  benefit, 
in  the  discretion  of  the  Secretary  of  the  Interior." 

And  the  regulations  of  the  Secretary  which  were  adopted 
under  this  grant  of  power  in  express  terms  modified  the 
previous  regulations  on  the  subject  "so  far  as  to  permit 
Indian  allottees  of  land  held  under  a trust  patent,  or  the 
heirs  of  such  allottees  who  may  be  deemed  by  the  superin- 
tendent In  charge  of  any  competency  commission  to  have 
the  requisite  knowledge,  experience,  and  business  capacity 
to  negotiate  lease  contracts,  to  make  their  own  contracts 
for  leasing  their  lands.19  * * * (Pp.  310-311.) 

The  right  of  an  administrative  official  to  withhold  his  consent 
to  a contract  includes,  it  has  been  held,  the  right  to  impose 
conditions  on  his  approval 

In  discussing  the  approval  of  leases,  the  Supreme  Court 
said ; 

The  statute  is  plain  in  its  provisions— that  no  lease,  of 
the  character  here  in  question,  can  be  valid  without  the 
approval  of  the  Secretary.  Such  approval  rests  in  the 
exercise  of  Ills  discretion;  unquestionably  this  authority 
was  given  to  him  for  the  protection  of  Indians  against 
their  own  improvidence  and  the  designs  of  those  who 
would  obtain  their  property  for  inadequate  compensation. 
It  is  also  true  that  the  law  does  not  vest  arbitrary  am 
thority  in  the  Secretary  of  the  Interior,  But  it  does  give 
him  power  to  consider  the  advantages  and  disadvantages 
of  the  lease  presented  for  his  action,  and  to  grant  or  with- 
hold approval  as  h!s  judgment  may  dictate. 

* * * * * 

We  find  nothing  In  this  record  to  indicate  that  the  Sec- 
retary of  the  Interior  has  exceeded  the  authority  which 
the  low  vests  In  him.  The  fact  that,  he  has  given  reasons 
in  the  discussion  of  the  case,  which  might  not  in  all  re= 
sports  meet  with  approval,  does  not  deprive  him  of  au- 
thority to  exercise  the  discretionary  power  with  which  by 
statute  he  is  invested.  United  States  cx  rcl.  West  y.  Hitch- 
cocky  205  IL  S.  80,  85,  86. 

Although  powers  expressly  entrusted  to  the  Secretary  of  the 
Interior  to  approve  the  alienation  of:  restricted  property  cannot 

Sunderland  v.  United  States,  266  TT.  S,  226  (1924)  : United  States  v. 
Braum,  8 F.  2d  564  (G  G A.  8,  1925),  cert.  den.  270  U,  8,  044  (1926)  ; 
United  States  v.  Pumphreth  11  App.  D.  C,  44  (1897)  ; La  Matte  V.  United 
States,  254  U.  S.  570  (1921). 

The  consent  of  the  Indian  owner  is  generally  required  by  statute  and 
regulation b for  tbe  leasing  of  Indian  allotments.  25  TJ_  S_  C.  395 ; 25 
C.  F,  K.,  subchapter  Q.  But  see  Memo.  Asst.  Sec’y.  I„  D..  August  23,  1938, 

■"  A nicker  v.  Gunsburg,  246  U.  S.  110,  139,  120  (1918).  | 


generally  be  transferred  or  delegated  to  any  other  governmental 
agency.**®  certain  leasing  statutes  provide  that  the  power  of  ap- 
proval may  he  delegated  by  the  Secretary  to  superintendents  or 
or  her  officials  in  the  Indian  Service, 3,1  and  other  statutes  permit 
approval  by  such  officials  as  may  be  designated  in  regulations 
issued  by  the  Secretary  of  the  Interior.®'*3 

In  general,  the  consent  of  the  Indian  allottees  to  the  leasing  of 
iand  in  necessnry,2^  As  the  Assistant  Secretary  has  said:-*4 

* * * While  the  powers  of  the  Secretary  of  the  In- 

terior are  broad,  under  the  principle  of  guardianship  re- 
ferred to  in  the  letter,  there  is  no  statutory  provision 
which  enables  the  Department  to  execute  leases  for  the 
Indian  owner  of  an  allotment  without,  his  consent  Such 
consent  is  required,  oil  the  contrary,  by  statute  and  by  the 
regulations  for  the  leasing  of  Indian  allotments.  (Section 
395,  title  25  U,  8.  C. ; section  3,  Regulations  Governing  the 
Leasing  of  Indian  Allotments  for  Fanning.  Grazing,  and 
Business  Purposes.)  This  is  not  u ease  where  the  heirs 
have^uot  been  determined,  and  leasing  by  the  Superintend* 
ent  is  permitted  by  the  regulations  due  to  uncertainty  in 
the  ownership  of  the  land,  nor  is  it  a case  where  a minor- 
ity of  the  heirs  refuses  to  lease  inherited  land  and  the 
Government  is  authorized  to  Intervene  in  order  that  the 
land  may  be  of  sonic  economic  value  to  the  Indians  (sec- 
tion 7,  Leasing  Regulations),  * * * 


™ Op.  Sol.  I,  D„  M.  25258.  .Tune  20.  1929,  tinder  the  Act  of  April  21, 
1904,  33  Stat,  189.  204,  ft  deed  executed  by  an  Indian  to  soil  lands  which 
had  been  purchased  for  her  with  restricted  funds  was  ineffectual,  nml  the 
grantees  acquired  no  estate  in  Hie  laml  when  the  deed  was  approved  only 
hy  nn  assistant  superintendent  and  not  by  the  Secretary.  United  Stairs 
v.  Watnahc,  302  F.  2d  428  (C.  C.  A.  10,  1939).  Oil  limits  upon  alienation 
of  property,  see  Chapters  9,  10,  and  11, 

*“  Act  of  May  11,  1938,  sec.  5,  52  Stat,  347,  348,  25  U.  S,  C-  3060.  Tile 
Circuit  Court  of  Appeals  regarded  this  provision  us  indicative  of  con- 
gressional belief  that  his  authorization  was  necessary  for  tbe  delegation 
of  thin  authority.  United  States  v.  Watashc , 102  F.  2d  428,  431  (C.  C.  A, 
10,  1939). 

R,  S,  § 439  provides  * 

The  Assistant  Secretary  of  the  Interior  shall  perform  snui  duties 
in  the  Department  of  the  Interior  as  shall  be  prescribed  by  the  Sec- 
retary, or  may  be  required  by  law. 

This  provision  was  declared  constitutional  in  Robertson  v.  United  States, 
283  Fed.  911,  915  (App,  D,  C,  1922). 

The  Circuit  Court  of  Appeals,  in  Turner  v.  Seep , 167  Fed.  646 
(C.  G E,  D,  Okla.  1909),  in  holding  that  the  Secretary  may  delegate  to 
the  Assistant  Secretary  authority  to  approve  leases  of  Indian  lands  and 
assignments  thereof  said  1 

* * * so  long  as  the  powers  so  delegated  to  the  Assistant 

Secretary  of  the  Interior  hy  his  superior  remain  unrevoked,  the 
authority  of  the  Assistant  Secretary  is  co-ordinate  and  concurrent 
With  that  of  the  Secretary.  * * * (F,  650.) 

In  referring  to  this  function  of  the  Assistant  Secretary  of  the  Interior, 
the  Supreme  Court  said,  in  TFtfhar  v.  United  States  ge  rcL  Jfarfrtd,  281 
XL  8.  206  (1930)  i 

The  powers  and  duties  of  such  an  office  are  impersonal  and  un- 
affected by  a change  in  the  person  holding  it.  (P.  217.) 

^2  Sec  e.  g.,  Act  of  March  3,  1921,  sec.  1,  41  Stat,  1225,  1232,  25 
U.  S.  C.  393  (leasing  of  restricted  allotments). 

283  In  holding  that  the  superintendent  of  an  agency  cannot  compel  a 
nonconsenting  heir  to  sign  leases,  the  Solicitor  of  the  Department  of  the 
Interior  said ; 

The  letter  purports  to  authorize  the  SupRriiitCndent  to  sign  the 
name  of  nonconsenting  heirs  owning  less  than  a majority  in 
interest  of  the  estate,  in  two  cases:  (1)  Whore  the  noncunsenting 
heirs  “by  reason  of  their  absence*  from  the  reservation,  or  un= 
known  whereabouts,  cannot  be  reached  after  a reasonable  effort  has 
been  made’’ ; and  (2)  where  the  noncongenting  heirs  "refuse  to  sign 
without  giving  good  and  sufficient  mison  for  refusing," 

In  fhc  first  mentioned  case,  legal  authority  for  action  by  the 
Superintendent  can  probably  he  derived  from  a relation  of  agency 
between  the  absent  heir  and  the  Superintendent,  No  objection 
is  raised  to  this  portion  of  the  letter.  In  the  second  case,  how- 
ever, such  special  legal  justification  is  lacking,  and  full  weight 
must  therefore  he  given  to  the  governing  leasing  statute  which 
provides  that  restricted  allotments  "may  be  leased  for  farming  and 
grazing  purposes  by  the  allottee  or  his  heirs,  subject  only  to  the 
approval  of  the  Superintendent  * * V (Act  of  March  3, 

1929,  41  Stat,  1232,  25  U.  S.  C..  sec.  393.)  Unless  special  cir- 
cumstances exist  to  provide  a legal  justification  for  signature  by 
the  Superintendent  on  behalf  of  protesting  heirs,  it  appears  that 
the  statute  prohibits  such  action  on  his  part.  (Memo.  Sol.  I.  D-. 
August  10.  1936.)  V 

291  Memo  of  Asst,  See’y,  I.  D,.  August  23,  1938.  r%  1 
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In  some  i-risi'H  Congress  lias  111  1(1  down  a policy  requiring  the 
i -on si *n i of  Indians  to  modification*  of  contracts  affecting  them.* 

Homo  statutes  empower  the  Secretary  to  renew  lease.?  ‘upon 
suoli  reasonable  terms  and  conditions”  as  he  may  prescribe.  In 
const ruing  a provision  in  such  a statute,  the  Solicitor  of  the  De- 
partment of  the  Interior  said  : 3,‘ 

-!,‘a  Timber  contracts.  Act  of  March  4.  1033,  47  Stat.  1588;  Op,  Sol. 

T.  D..  M.  27411*1,  August  S4  1033. 

for  example.  Act  of  August  21.  101G,  30  Slat,  510  (Shoshone 
Indian  Reservation), 

a*7  Moiin.  Sol.  I.  D.,  June  8.  1938. 

SECTION  12.  ADMINISTRATIVE 

Statutes  restricting  the  Indian  in  the  use  of  his  funds  may  pro- 
vide for  the  investment  of  his  funds  under  the  direction  of  the 
Secretary  of  the  Inferior.3314  The  statute  may  specify  certain 
investments  or  i»n,v  lie,  more  general,  giving  the  official  selective 
powers.  In  any  case,  lie  is  bound  strictly  by  the  authority 
grunted  in  the  statute. 

If  the  Secretary  of  the  Interior  is  empowered  to  handle  the 
Indian's  money,  he  cannot  create  trusts  transferring  such  prop- 
erty from  his  authority  to  a private  agency  without  the  specific 
authority  of  Congress.2’'3 

On  this  point  Attorney  General  Mitchell  ruled:300 

* * * while  it  has  been  the  purpose  of  Congress  to 

place  the  supervising  control  over  Indian  funds  in  the 
Secretary  of  Hie  Interior,  liis  control  is  not  unlimited,  but 
is  based  upon  directions  contained  in  the  various  statutes 
of  Congress,  I And  no  provision  or  implication  in  any 
statute  to  the  effect  that  the  Secretary  of  the  Interior  may 
delegate  control  of  these  Indian  funds,  while  held  under 
restrictions,  to  outside  agencies, 

I regard  the  control  and  supervision  over  Indian  funds 
so  committed  to  the  Secretary  of  the  Interior  and  the  De- 
partment of  the  Interior  as  an  imposition  of  a specific  duty 
by  Congress,  and  am  of  the  opinion  that  it  cannot  law- 
fully bo  transferred  by  the  Secretary  of  the  Interior  to 
agencies  outside  of  his  Department  The  suggested  crea- 
tion of  a trust,  in  which  the  custody  and  control  of  the 
trust  funds  would  be  in  a private  trustee,  would  be  an  abdi- 
ration  on  the  part  of  the  Secretary  of  the  control  of  re- 
stricted Indian  funds  with  which  Congress  has  vested  him, 

I believe  that  this  would  be  improper  in  the  absence  of 
specific  congressional  authority  to  that  end*  and  I do  not 
find  that  such  authority  has  been  given  by  Congress  by 
existing  statutes,  (F,  100,) 

The  Secretary  is  not  authorized  to  make  donations  or  gifts  of 
Indian  property*1  nor  to  purchase  single  premium  annuity  poli- 
cies, unless  for  assenting  adult  Indians  capable  of  understanding 
the  nature  of  the  investment,*13 


»M  See  Chapter  10- 

Memo.  Sot,  I.  D„  September  19.  1931.  See  also  Op,  Sol.  I.  D., 
M.  25258,  Jm  e 20,  1029;  55  I,  D.  500  (1936).  The  Act  of  January  27, 
1933,  47  Stat,  777,  placed  under  the  jurisdiction  of  the  Secretary  of 
the  Interior  the  funds  and  securities  of  Indians  of  the  Five  Civil tact! 

Tribes  ot  onc-lialf  or  more  Indian  blood  until  April  26,  1956.  Sec,  2 

authorizes  the  Secretary  to  permit, 

+ * * in  his  discretion  and  subject  to  his  approval,  any  Indian 

of  the  Five  Civilized  Tribes,  over  the  age  of  twenty-one  years, 
having  restricted  funds  or  other  property  subject  to  the  super* 

vision  nf  the  Secretary  of  the  Interior,  to  create  and  establish, 

out  of  the  restricted  funds  or  other  property,  trusts  for  the  benefits 
nf  such  Indian,  his  heirs  or  other  beneficiaries  designated  by  him. 
such  trusts  to  he  created  by  contracts  or  agreements  by  and  be- 
tween the  Indian  and  incorporated  trust  companies  or  such 
hanks  as  may  he  authorized  by  law  to  act  as  fiduciaries  of 
trustees  * * * * 

For  a discussion  of  this  Act  see  Chapter  23,  sec,  10, 

ooo  go  Gp.  A,  G.  98  (1929),  If  the  Secretary,  in  violation  of  a statute, 
invests  funds  due  to  a certain  class  of  Indians,  and  a loss  occurs,  Con- 
gress and  not  the  Secretary  may  provide  for  a reimbursement,  16  Op.  A. 
G.  33  (1878) , 

nw  Act  of  June  25,  1910.  30  Stat.  855.  Mott  v.  United  States,  283  U-  S- 
747,  751-752  (1931). 

aos  30  Op,  A.  G.  98  (1929)* 


* * * Snob  power  obviously  cannot  be  taken  away  by 

any  act  of  the  IchhoO  through  contract  nr  otherwise.  The 
only  limitation  t*>  which  the  power  is  subject  is  that  the 
conditions  of  renewal  must  be  reasonable.  The  authority 
to  determine  the  reasonableness  of  the  conditions  is  also 
committed  to  the  Secretary  and  in  its  exercise  lie  is  neces- 
sarily invested  with  broad  discretion.  That  this  power 
and  authority  extend  to  the  imposition  as  a condition  for 
renewal,  a requirement  that  the  operating  royalty  shall  not 
exceed  a figure  to  be  determined  by  the  Secretary  to  be 
the  maximum  economic  royalty,  I have  little  doubt. 


POWER— INDIVIDUAL  FUNDS 

The  Court  of  Appeals  after  quoting  with  approval  from  the 
Sunderland  303  ease  said  : 3<M 

If  Congress,  in  the  exercise  of  its  guardianship,  cun  go 
to  the  extent  approved  in  the  Sunderland  Case,  we  had  no 
difficulty  In  applying  the  act  here  in  question  to  the  dis- 
position of  the  funds  in  the  possession  of  the  Secretary, 
They  came  into  his  possession  In  the  lawful  course  of  Ills 
supervisory  power  over  the  lands  in  question!  mid  were 
still  in  liis  possession  at  l he  tune  the  act  of  Congress  was 
passed.  Assuming,  therefore,  without  deciding,  Unit  tech- 
nically the  jurisdiction  over  tins  fund  passed  to  the  Okla- 
homa court  with  the  removal  of  the  restrictions  upon  the 
laud,  tho  court  had  not.  acquired  such  jurisdiction  as  to 
place  the  fund  beyond  the  control  and  power  of  Congress 
to  further  restrict  it  in  the  hands  of  the  Secretary-  (P* 
982,) 

The  authority  of  the  Interior  Deartment  over  individual  Indian 
moneys  is,  generally  a derivative  authority.  By  virtue  of  the 
control  which  the  Department  exercises  over  lhe  alienation  of 
Indian  lands  and  interests  therein,  conditions  have  been  imposed 
upon  the  manner  in  which  proceeds  derived  from  such  lands  are 
to  be  handled.  In  some  cases  the  statutes  providing  for  the  leas- 
ing or  alienation  of  individual  lands  specify  that  the  proceeds 
‘'shall  be  paid  to  the  allottee  or  disposed  of  for  his  benefit  under 
regulations  to  be  prescribed  by  the  Secretary  of  the  Interior,” 305 
Other  statutes  do  not  refer  specifically  to  the  proceeds  of  transac- 
tions subject  to  the  approval  of  the  Interior  Department,  but 
contain  broad  language  authorizing  regulations  covering  the 
transaction  which  is  construed  to  permit  a comprehensive  super- 
vision of  the  proceeds  derived  therefrom,330 

Ordinarily  the  method  of  disbursement  of  restricted  individual 
Indian  money  is  governed  by  the  regulations  issued  by  the  De- 
partment of  the  Interior.3®"  In  a few  instances  Congress  pre- 
scribes the  method  and  permissible  purposes  of  such  disburse- 
ment,80S  For  example,  the  Act  of  March  8,  1933, ***  regulating  the 
disbursement  of  restricted  individual  money  of  members  of  the 
Ute  Indians  of  Utah  wa§  designed  to  direct  the  expenditures  of 
the  Indian  moneys  so  as  to  assure  permanent  improvements  or 
other  expenditures  which  will  enable  the  Indians  to  become  self- 
supporting,  It  also  provides; 

That  in  cases  of  the  aged,  infirm,  decrepit,  or  incapaei* 
tated  members  their  shares  may  be  used  for  their  proper 
maintenance  and  support  in  the  discretion  of  the  Secretary 
of  the  Interior.3'0 


^Sunderland  v.  United  States  * 266  U,  S,  226  (1924), 

MiKuiff  V.  Tckcs,  64  F-  2d  979  (App.  D.  C.  1933), 

aos  Act  of  Juno  25,  1910,  sec,  8,  36  Stat-  855,  857f  25  U.  S.  C.  407  (sale 
of  timber  on  allotments).  And  see  sec.  4,  36  Stat.  855,  S56,  25  U.  S,  C. 
403  (leases  of  trust  allotments), 

sw  gee,  for  example,  Act  of  March  3,  1909,  35  Stat.  781,  783,  25  U.  S.  C. 
396  (mining  leases). 

5oT  See  Chester  10,  see.  8. 

»»  Memo.  Sul.  I.  D„  September  12,  1934. 

**“"47  Stat.  1488. 

5'”M,  p.  1489. 
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THE  SCOPE  OF  FEDERAL,  POWER  OVER  INDIAH"  AFFAIRS 

SECTION  13.  ADMINISTRATIVE  POWER— MEMBERSHIP 


A,  AUTHORITY  OVER  ENROLLMENT 

At  various  times  Congress  lias  delegated  to  the  Department  of 
the  Interior  much  of  Its  sweeping  power  over  the  determination 
of  tribal  membership.*11  During  the  periods  when  the  federal 
policy  was  designed  to  break  up  the  tribal  organization,  this 
power  was  one  of  the  most  Important  administrative  powers, 
since  the  sharing  in  tribal  property  usually  depended  upon  being 
placed  upon  a roll  prepared  by  the  Department  or  subject  to  its 
approval-  At  present,  under  the  policy  of  encouraging  tribal 
organization,  membership  problems  are  not  usually  as  crucial  as 
formerly.313  However,  they  may  be  important  for  other  purposes, 
such  ns  determining  the  right  to  rote  in  a tribal  election.  The 
most  important  limitation  on  the  Secretary's  power  313  when  the 
tribe  is  stilt  in  existence  is  the  principle  that  in  the  absence  of 
express  congressional  legislation  to  the  contrary  an  Indian  tribe 
has  complete  authority  to  determine  all  questions  of  its  own 
membership.*14 

The  power  of  the  Secretary  to  determine  tribal  membership 
for  the  purpose  of  segregating  the  tribal  funds  was  granted  by 
section  163  of  title  25  of  the  United  States  Code,316  which  reads  as 
follows : 

The  Secretary  of  the  Interior  is  authorized,  wherever 
in  his  discretion  such  action  would  be  for  the  best  interest 
of  the  Indians,  to  cause  a final  roll  to  be  made  of  the  mem- 
bership of  any  Indian  tribe ; such  rolls  shall  contain  the 
ages  and  quantum  of  Indian  blood,  and  when  approved  by 
the  said  Secretary  are  declared  to  constitute  the  legal 
membership  of  the  respective  tribes  for  the  purpose  of 


111  See  Chapter  10,  lec.  4, 

See  Chapter  30,  sec.  4, 

The  limitations  on  administrative  power  over  membership  ore  indi- 
cated by  an  opinion  of  the  Circuit  Court  of  Appeals  In  Ex  parte  Pcro, 
99  F.  2d  28  (C.  C.  A.  7,  1938}  : 

* * * Only  Indians  are  entitled  to  bo  enrolled  for  the  purpose 

of  receiving  allotment  and  the  fact  of  enrollment  would  be  evi- 
dence that  the  enrollee  is  an  Indian.  But  the  refusal  of  the 
Department  of  Interior  to  enroll  a certain  Indian  as  a member  of 
n certain  tribe  is  not  necessarily  an  administrative  determination 
that  the  person  is  not  an  Indiau.  Moore’s  mother  failed  to  be 
enrolled  ns  a St.  Croix  Indian  because  she  was  too  young,  not 
because  she  was  not  an  Indian, /(Fp,  31-32.) 

an  See  Chapter  7,  see.  4S  In  masters  affecting  the  distribution  of 
tribal  funds  and  other  property  under  the  supervisory  authority  of  the 
Secretary,  tribal  action  on  membership  is  subject  to  the  supervisory 
authority  of  the  Secretary.  See  Chapter  7,  sec,  4 • Sol,  Memo.  October 
12,  1937 ; Sol.  Memo.  March  24,  1936.  According  to  administrative  prac- 
tice, in  doubtful  cases  the  tribal  action  is  regarded  as  controlling. 

The  Circuit  Court  of  Appeals  In  Vexing,  y.  United  States,  245  Fed.  411, 
415  (C,  C.  A.  8,  1917),  said 

The  law  did  not  call  for  the  consent  of  the  Indians  to  the  mak- 
ing of  the  list  for  allotment.  That  power  was  solely  vested  in 
the  commissioners,  but  they  wisely  in  the  main  decided  to  take 
the  advice  of  an  Indian  council,  * * *. 

^Citizenship  in  a tribe  and  tribal  membership  are  sometimes  used 
synonymously.  Seminole  Nation  v.  United  States,  78  C.  Cls.  460  (1933)- 

The  agent  has  the  duty  of  preparing  certain  statistics  concerning  In- 
dians under  his  charge.  Sec.  4 of  the  Act  of  March  3,  1875,  IS  Stat,  420, 
448,  26  U,  S,  CL  133,  provides  : 

That  hereafter,  for  the  purpose  of  property  distributing  the 
supplies  appropriated  for  the  Indian  service,  It  is  hereby  made 
the  dutv  of  each  agent  in  charge  of  Indians  and  having  supplies 
to  distribute,  to  make  out,  at  the  commencement  of  each  fiscal 
year,  rolls  of  tile  Indians  entitled  to  supplies  at  the  agency,  with 
the  names  of  the  Indians  and  of  the  heads  of  families  or  lodges, 
with  the  number  in  each  family  or  lodge,  and  to  give  out  supplies 
to  the  heads  of  families,  and  not  to  the  heads  of  tribes  or  bands, 
and  not  to  give  out  supplies  for  a greater  length  of  time  than  one 
week  in  advance. 

Sec.  9 of  the  Act  of  July  4,  1884,  23  Stat,  70,  98,  25  U.  S.  C.  298,  pro- 
vides that  the  Indian  agent  shall  submit  in  his  annual  report  ft  census  of 
the  Indians  at  his  agency  or  upon  the  reservation  under  his  charge,  and 
the  number  of  school  children  between  the  ages  of  0 and  16,  the  number 
of  school  houses  at  his  agency,  and  other  data  concerning  the  education 
of  the  Indians. 

*aAct  of  June  30,  1919,  sec.  1,  41  Stat.  3,  9. 


segregating  the  tribal  funds  * * *,  and  shall  he  eon* 

elusive  both  as  to  ages  and  quantum  of  Indian  blood:  Pro- 
videdE,  That  the  foregoing  shall  not  apply  to  the  Five  Civ- 
ilized Tribes  or  to  the  Osage  Tribe  of  Indians,  or  to  the 
Chippewa  Indians  of  Minnesota,  or  the  Menominee  Indians 
of  Wisconsin, 

Treaties  often  provide  for  the  payment  of  money  to  an  Indian 
of  a tribe  whose  membership  is  ascertained  by  an  administrative 
authority  which  shall  examine  and  determine  questions  of  fact 
concerning  the  identity  of  the  members.311  Statutes  also  impose 
such  duty  upon  the  Secretary  518  or  a quasi  judicial  tribunal,310 
whose  determinations  are  subject  to  the  approval  of  the  Score* 
tary  of  the  Interior.  Such  enrollments  are  presumptively  cor- 
rect,330 and  unless  impeached  by  very  clear  evidence  of  fraud,  mis- 
take, or  arbitrary  action  they  are  conclusive  upon  the  courts.321  . 

B.  REMEDIES 

Where  the  determination  of  membership  in  a tribe  is  left  to 
the  Secretary  of  the  Interior,  Ins  decision  is  final  and  cannot  he 
controlled  by  mandamus  unless  his  act  is  arbitrary  and  in  excess 
of  the  authority  conferred  iipon  him  by  Congress.322 

It  has  also  been  held  that  the  duty  imposed  upon  him  to  restore 
names  to  the  tribal  roll  is  not  a mere  ministerial  act,  hut  calls 
for  the  determination  of  issues  of  fact  and  interpretations  of  law, 
and  that  his  decisions  are  not  ordinarily  subject  to  review  or 
controlled  by  mandamus,  even  though  lie  is  wrong  or  may  change 
his  mind  within  the  period  allowed,921 

For  example,  the  Secretary  of  the  Interior  was  empowered  by 
section  2 of  the  Act  of  April  26,  1900, 291  to  complete  the  rolls  of 
the  Creek  Nation,  and  his  jurisdiction  to  approve  the  enrollment 
ceased  on  the  last  day  set  by  the  statute.  In  United  States  em  rel 
Johnson  v.  Payne™  the  Secretary  had  approved  the  decision  of 
the  Commissioner  of  the  Five  Civilized  Tribes  and  then  reversed 
it  and  ordered  the  name  of  the  petitioner  stricken  from  the  rolls. 
The  Supreme  Court  said : 

* * * While  the  case  was  before  him  he  was  free  to 

change  his  mind,  and  he  might  do  so  none  the  less  that  he 
had  stated  an  opinion  in  favor  of  one  side  or  the  other.  He 
did  not  lose  his  power  to  do  the  conclusive  act,  ordering 
and  approving  an  enrollment,  Garfield  v.  Golds  by,  211  TJ.  S. 
249,  until  the  act  was  done.  New  Orleans  v.  Paine,  147 
TJ.  S.  261,  266.  Kirk  v.  Olson,  245  U S.  225,  228.  The 
petitioners’  names  never  were  on  the  rolls.  The  Secretary 
was  the  final  judge  whether  they  should  be,  and  they  can- 
not be  ordered  to  be  put  on  now,  upon  a suggestion  that 

*»75  Op.  A,  G,  320  (1861). 

2*sAet  of  June  4,  1920,  41  Stat.  751  (Crow).  See  Cully  v.  Mitchell, 
37  F.  2d  493  (C.  C.  A.  10,  1930)  ; United  States  V.  Wildcat,  244  TJ.  §,  111 
(1917). 

a®  United  States  v.  Wildcat,  244  U.  S.  Ill  (1917). 

Unless  Gongresi  confers  authority  upon  the  Secretary  to  Inquire  into 
the  validity  of  the  enrollment  of  a person  whose  name  appears  on  the 
final  rolls,  the  rolls  mast  be  regarded  as  determinative  of  legal  member- 
ship In  the  tribe  at  the  time  the  rolls  were  completed  and  closed.  Bee 
Op.  Sol.  I,  D.,  M.27759,  January  22,  1935. 

231  United  States  em  rel.  West  V.  Hitchcock,  205  U.  S.  80  (1907).  The 
Secretary  has  been  held  net  to  have  the  power  to  strike  names  from  the 
roll  without  giving  notice  and  an  opportunity  to  he  heard.  Garfield  v. 
United  States  ex  rel . Gokfsbi/j  2t%  TJ,  S.  24©  (1908).  It  has  been  held 
that  he  has  power,  after  such  notice  and  hearing,  to  strike  from  the  rolls 
names  which  have  been  placed  thereon  through  fraud  or  mistake.  Lo mo 
v.  Fisher,  228  U.  B.  95  (1912). 

Determinations  Of  the  Dawes  Commission  were  subject  to  attack  for 
extrinsic  fraud  or  mistake.  Tiger  v.  Twin  State  Oil  Co.,  48  F,  2d  509 
(C-  C.  A.  10,  1931). 

533  Garfield  v.  United  States  ex  rel.  Goldsby,  211  TJ.  S.  249  (1908).  See 
United  States  ex  rel.  West  v.  Hitchcock,  205  IT.  S.  80  (1907). 

333  Stookey  v.  Wilbur,  58  F.  2d  522  (App.  D.  C.,  1932), 

^34  Stat.  137. 

838  253  V.  B.  209  (1920). 
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the  Secretary  made  a mistake  or  tha  .ie  came  very  near  to 
giving  the  petitioners  the  rights  they  claim.  (P.  211). 

In  the  absence  oi  fraud,  or  arbitrary  action,  the  courts  will  not 
issue  a mandamus  directed  against  the  Secretary  of  the  Interior 
if  the  question  Involves  the  exercise  of  judgment  and  discretion. 
The  Supreme  Court,  in  the  ease  of  Wilbur  v.  United  States  etc 
rel,  Kadrle ,33fl  decided  that  the  duty  of  determining  to  whom  pay- 


338  281  U.  3.  208  (1930).  Mr.  Justice  Van  Devanter,  speaking  for 
the  Supreme  Court,  said  : 

If  at  the  time  of  the  decision  In  192?  the  Secretary  of  the 
Interior  was  without  power  to  reconsider  and  revoke  the  decision 
of  15)19,  it  well  may  be  that  the  relators  would  be  entitled  to  the 
relief  by  mandamus  which  they  seek.®  But  there  was  no  such 
want  of  power.  The  decision  in  1919  was,  not  a judgment  pro= 
nounced  In  a judicial  proceeding,  but  n ruling  made  by  an  execu- 
tive officer  in  the  exertion  of  administrative  mithorjty.  That 
authority  waa  neither  exhausted  nor  terminated  by  its  exer- 
tion on  ‘that  occasion,  but  was  in  its  nature  continuing.  Under 
it  the  Secretary  who  made  the  decision  could  reconsider  the 
matter  and  revoke  the  decision  if  found  wrong ; and  so  of  his  suc- 
cessor. The  latter  was  charged,  no  less  than  the  former  had 
been,  with  the  duty  of  supervising  the  payment  of  the  interest 
annuities  and  of  causing  them  to  be  distributed  among  those  en- 
titled to  them  and  no  others  ; and  if  be  found  that  individuals  not 
so  entitled  were  sharing  in  the  annuities  by  reason  of  a mistaken 
nr  erroneous  ruling  of  the  former  his  authority  to  revoke  that 
ruling  and  stop  further  payments  under  it  was  the  same  as  if  It 
hud  been  bis  own  act.6  The  powers  and  duties  Of  such  an  office 
are  i in  personal  and  unaffected  by  a change  in  the  person  holding 
it.  U’p.  216—217.) 

m * * * * ♦ 

Mandamus  i a employed  to  compel  the  performance,  when  re- 
fused, of  a ministerial  duty,  this  being  its  chief  use.  It  also  is 
employed  to  compel  action,  when  refused,  in  matters  involving 
judgment  and  discretion,  but  not  to  direct  the  exercise  of  judg- 
ment or  discretion  in  a particular  way  nor  to  direct  the  retraction 
or  reversal  of  uctlou  already  taken  in  the  exercise  of  either.7 

The  duties  of  executive  officers,  such  as  the  Secretary  of  the 
Interior,  usually  are  connected  with  the  administration  of  statutes 
which  must  be  read  and  in  a sense  construed  to  ascertain  what  in 
required.  But  it  does  not  follow  thnt  these  administrative  duties 
all  involve  judgment  or  discretion  of  the  character  Intended  by 
the  rule  just  stated.  Where  the  duty  In  a particular  situation  ia 
so  plainly  prescribed  as  to  be  free  from  doubt  and  equivalent  to  a 
positive  command  it  is  regarded  as  being  so  far  ministerial  that 
its  performance  may  be  compelled  by  mandamus,  unless  there  be 
provision  or  implication  to  the  contrary.8  But  where  the  duty 
is  not  thus  plainly  prescribed  but  depends  upon  a statute  or  stat- 
utes the  construction  or  application  of  which  is  not  free  from 
doubt,  it  is  regarded  as  involving  the  character  of  judgment  or 
discretion  which  cannot  be  controlled  by  mandamus,*  (Pp,  218- 
219,) 

* * * * * 

The  questions  mooted  before  the  Secretary  and  decided  by  him 
were  whether  the  fund  is  a tribal  fund,  whether  the  tribe  is  ©till 
existing  and  whether  the  distribution  of  the  annuities  IS  to  be 
confined  to  members  of  the  tribe,  with  exceptions  not  including 
the  relators.  These  are  all  questions  of  lnw  the  solution  of 
which  requires  a construction  of  the  act  Of  1889  and  other  related 
acts  A reading  of  these  nets  shows  that  they  fall  short  of  plainly 
requiring  that  any  of  the  questions  be  answered  in  the  negative  and 
that  in  some  aspects  they  give  color  to  the  affirmative  answers 
of  the  Secretary,  That  the  construction  of  the  acts  insofar  as  | 


ments  shall  he  made  of  certain  interest  annuities  accruing  to  the 
Chippewa  Indians  rested  with  the  Secretary  of  the  Interior  and 
not  with  the  courts. 

Where  the  Secretary  has  nothing  but  a ministerial  duty  to  per- 
form, the  court  in  a proper  case  will  award  a writ  of  mandamus.3*7 


they  have  a bearin'’  on  the  first  and  third  questions  is  sufficiently 
uncertain  to  inv  the  exercise  of  judgment  and  discretion  Is 
rather  plain  Tin  i-eennd  question  Is  more  easily  answered,  for 
not  only  does  the  act  of  1889  show  very  plainly  that  the  purpose 
was  to  accomplish  a gradual  rather  than  an  Immediate  transition 
f min  the  tribal  relation  and  dependent  wardship  to  full  emancipa- 
tion and  individual  responsibility,  but  Congress  In  many  later 
acts — some  near  the  time  of  the  decision  In  question — has  recog- 
nised the  continued  existence  of  the  tribe.10  This  recognition  waa 
respected  by  the  Secretary  and  is  not  open  to  question  here.^ 
With  the  tribe  still  existing  the  criticism  by  counsel  for  the  rela- 
tors of  the  Secretary’s  decision  in  other  particulars  loses  much 
of  its  force,  (Pp.  221-222.) 

? United  States  v.  Sehur «,  102  U.  S.  3T8,  402-403 : Nome  v. 
Union  River  Logging  R.  R 147  U.  S,  167,  171  ; Garfield  v,  Goldsby, 
211  U,  S.  249,  2G1-262,  „ , 

°TFe*f  v.  Standard  OH  Co.,  278  U.  S.  200,  210;  Beley  v,  Nnph^ 
talp . 169  U.  S.  353.  364  ; Knight  V.  It.  B.  Band  Association , 142  U, 
S.  161,  181-182  ; New  Orleans  v.  Pome,  147  U.  §,  261,  206  ; Greena^ 
tneycr  v.  Coate , 212  U.  S.  434,  442  ; Panther  v,  Gillen,  26  L,  B,  34, 
43  : Aspen  Consolidated  Mining  Go.  V,  Williams,  27  L.  B.  1,  10—11. 
And  see  Pearsons  v,  Williams,  202  U,  S.  281,  284—285. 

7 Commissioner  of  Patents  v Whiteley,  4 Wall.  522,  534  ; United 
States  es  rcl.  v.  Black,  128  IT.  3,  40,  48  * Riverside  Oil  Co,  v, 
Hitchcock,  190  U,  S.  316,  324-325;  Louisiana  v,  McAdoo,  234 
TJ.  S-  627,  633  ; Interstate  Commerce  Commission  v.  Waste  M cr- 
etins t Ass'n,  260  U.  S.  32.  34,  _ , 

0 Roberta  v.  United  States,  176  U,  S.  221,  231  * Lane  v.  Hoglund, 
244  U.  S.  174,  181 ; Worjfe  v.  McAUstcr-Edwnrds  Co.,  262  U,  S. 
200,  208;  Work  v.  Lynn,  266  U,  8.  161,  108,  ot  seq.,  Wilbur  V- 

Jiruahnic,  280  U.  S.  306.  _ _ , 

* Riverside  Oil  Co.  V.  Hitchcock,  190  U.  8.  316.  324-325  ; Ness 
v.  Fisher,  223  IJ.  S,  683,  691  : Knight  v.  Lane,  228  U,  S.  6,  13: 
Lane  v AHekadiet.  241  U,  S.  201,  208,  209  ; Alaska  Smokeless  Coal 
Go.  v,  lone,  250  U,  S.  549,  555  ; Hull  V.  Paj/ne,  254  U-  S.  343,  347  ; 
Work  v.  Rives.  267  U.  S.  175.  183-184.  And  see  United  States 
ex  rel,  v.  Hitchcock,  205  U.  S.  80.  86. 

10  Acts  of  August  1,  1914,  c.  222,  38  Stat,  592  ; May  18,  1916,  c. 
125  39  Stat-  135  ; March  2.  1917,  c.  140,  39  Stat.  979 ; May  25,  1918, 
c 80  40  Stat,  572:  June  30,  1910,  c,  4,  41  Stat,  14;  February  14, 
1920,  c.  75,  41  Stat.  419;  November  19.  1021,  c,  135,  42  Stat, 
221 : January  30.  1925,  c,  114,  43  Stat.  798  ; February  19,  1026, 
C.  22,  44  Stat.,  P.  2,  7 * March  4,  1929,  c,  795,  45  Stat.  1584. 

w United  States  v.  Holiday.  3 Wall.  407,  419  ; United  States  v, 
Rickcrt,  188  U.  S,  432,  445 ; Tiger  v,  Wesfern  Investment  Co„  221 
U.  S,  286,  316. 

The  same  principle  has  been  applied  to  many  discretionary  acts  of  the 
Commissioner  of  Indian  Affairs,  24  L.  D.  323  (1897).  See  also  Lane  v, 
Morrison,  246  U.  S.  214  <1918)  ; Quick  Bear  v,  Leupp,  210  U,  S,  50 


(1908). 

Generally  a suit  will  fall  if  a subordinate  officer  and  nut  the  Secretary 
of  Interior  is  made  defendant,  Moore  v,  Anderson,  68  F.  2tl  191  (C,  C,  A, 
9,  1933),  Hence  a suit  to  compel  the  superintendent  of  an  agency  to 
supplement  the  tribal  roll  will  be  dismissed  becaus**  the  Secretary  la  a 
necessary  party.  Webster  v,  PaU,  266  U.  S,  507  (1925). 

zn  Garfield  v.  United  States  ex  rel.  Goldsby,  211  U.  S,  249  (1908), 
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SECTION  1.  INTRODUCTION 


That  state  laws1 2  have  110  force  within  the  territory  of  an 
Indian  tribe  in  matters  affecting  Indians  is  a general  proposi- 
tion that  has  not  been  successfully  challenged,  at  least  in  the 
United  States  Supreme  Court,  since  that  Court  decided,  in 
Worcester  v.  Georgia f that  the  State  of  Georgia  had  no  right 
to  imprison  a white  man  residing  011  an  Indian  reservation, 
with  the  consent  of  tribal  and  federal  authorities,  who  refused 
to  conform  to  state  laws  governing  Indian  affairs.  In  that  case 
the  court  declared,  per  Marshall,  G.  J,: 

The  Cherokee  nation,  then,  is  a distinct  community, 
occupying  its  own  territory,  with  boundaries  accurately 
described,  in  which  the  laws  of  Georgia  can  have  no  force, 
and  which  the  citizens  of  Georgia  have  no  right  to  enter, 
but  with  the  assent  of  the  Cherokees  themselves,  or  in 
conformity  with  treaties,  and  with  the  acts  of  congress. 
(P.  560.) 

The  State  of  Georgia  never  did  carry  out  the  mandate  of  the 
Supreme  Court  in  this  case,3  and  many  other  state  courts  and 
state  legislatures  since  the  decision  in  this  case  have  likewise 
refused  to  acknowledge  the  implications  of  the  decision.  Never- 
theless, when  critical  cases  have  been  presented  to  the  United 
States  Supreme  Court,  the  principles  laid  down  in  Worcester  v. 
Georgia  have  been  repeatedly  reaffirmed.* 

The  reasons  judicially  advanced  for  this  incapacity  of  the 
states  to  legislate  on  Indian  affairs  have  been  variously  formu- 


1  Specific  bodies  of  state  law  are  dealt  witli  in  other  chapters  of  this 
work,  Thus,  state  laws  involving  questions  of  discrimination  against 
Indians*  in  the  matter  of  franchise  or  in  other  respects,  are  dealt  with 
in  Chapter  8.  State  laws  of  inheritance  are  considered  in  Chapters  10 
and  11,  State  laws  on  taxation  are  analyzed  in  Chapter  13.  Those 
state  laws  which  deal  with  Indian  hunting  and  Ashing  rights  are 
treated  in  Chapter  14,  sec.  7,  Chapter  15  touches  upon  state  laws 
relating  to  recognition  or  protection  of  tribal  property.  Chapters  38 
and  19  deal  respectively  with  criminal  and  civil  jurisdiction  of  state  courts 
as  well  as  federal  and  tribal  courts, 

26  Pet.  515  (1332). 

3 See  Chapter  7,  sec.  2.  Cf,  Report  and  Remonstrance  of  the  Legis- 
lature of  Georgia,  Sen.  Doc,  No,  98,  21st  Cong.,  1st  sess,  (March  8,  1830). 

* For  an  analysis  of  these  eases,  see  F.  S.  Cohen,  Indian  Rights  and 
the  Federal  Courts  (1940),  24  Minn.  L,  Rev.  145. 
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la  ted  in  different  cases,  although  the  actual  decisions  of  the 
Supreme  Court  have  followed  a consistent  pattern,  One  of  the 
most  persuasive  considerations  as  to  the  lack  of  state  power  is 
the  inclusion  in  enabling  acts  and  state  constitutions  of  express 
disclaimers  of  state  jurisdiction  over  Indian  lands.-  One  of  the 
most  famous  statements  explanatory  of  the  limitations  upon  state 
power  in  this  field  is  the  statement  in  United  States  v.  Sagatna* 
a case  which  upheld  the  constitutionality  of  congressional 
legislation  on  offenses  between  Indians  committed  on  an  Indian 
reservation : 

It  seems  to  us  that  this  is  within  the  competency  of 
Congress,  These  Indian  tribes  are  the  wards  of  the  na- 
tion. They  are  communities  dependent  on  the  United 
States.  Dependent  largely  for  their*  daily  food.  De- 
pendent for  their  political  rights.  They  owe  no  alle- 
giance to  the  States,  and  receive  from  them  no  protec- 
tion. Because  of  the  local  ill  feeling,  the  people  of  the 
States  where  they  are  found  are  often  their  deadliest 
enemies.  From  their  very  weakness  and  helplessness, 
so  largely  due  to  the  course  of  dealing  of  the  Federal 
Government  with  them,*  and  the  treaties  in  which  it  has 
been  promised,  there  arises  the  duty  of  protection,  and 
with  it  the  power.  This  has  always  been  recognized  by 
the  Executive  and  by  Congress,  and  by  this  court,  when- 
ever the  question  has  arisen. 

* V ♦ * * 


b * * said  Indian  lands  shall  remain  under  the  absolute  juris- 
diction and  control  of  the  Congress  of  the  United  States  * * 

Act  of  July  16.  1894,  see.  3,  28  Stat,  107,  108  (Utah).  Accord:  Act 
of  June  20,  1910,  secs.  2,  20,  36  Stat,  557  (New  Mexico  and  Arizona). 
And  cf.  Act  of  Juno  16.  1906.  sec.  28,  34  Stat.  267,  281  (Oklahoma). 

^IIS  U.  S.  375  (1886). 

f The  omission  of  this  comma  in  the  official  United  States  Report  has 
created  some  confusion  as  to  the  meaning  of  this  sentence.  Without 
the  comma,  the  sentence  seems  to  suggest  that  the  weakness  and  help- 
lessness of  the  Indians  is  due  in  part  to  treaties  and  that  it  is  because 
of  the  weakness  and  helplessness  of  the  Indians  that  the  Federal  Gov- 
ernment may  exercise  the  power  of  protection.  With  the  comma,  the 
sentence  suggests  rather  that  the  factual  situation  of  weakness  and  help- 
lessness  is  only  part  of  the  basis  of  legal  power,  the  other,  and  legally 
more  important,  basis  being  the  obligations  assumed  by  the  United  States 
towards  Indian  tribes  by  treaty.  This  comma  Is  found  In  the  Supreme 
Court  Reporter  edition  of  the  opinion  (6  Sup.  Ct  1109), 


J_0  S- 

ISO 
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federal  statutes  on  state  power 


The  power  of  the  General  Government  over  these 
remnants  of  a race  once  powerful,  now  weak  and  dimin- 
ished in  numbers,  is  necessary  to  their  protection,  as  well 
as  to  the  safety  of  those  among  whom  they  dwell.  It 
must  exist  in  that  government,  because  it  never  has 
existed  anywhere  else,  because  the  theater  of  its  exercise 
is  within  the  geographical  limits  of  the  United  States, 
because  it  has  never  been  denied,  and  because  it  alone 
can  enforce  its  laws  on  all  the  tribes.  (Pp.  388-380,) 

Insofar  as  this  argument  relies  upon  treaties  it  is  legally 
unassailable,  for  the  treaties  made  between  tbe  Federal  Govern- 
ment and  the  Indian  tribes  are  part  of  the  supreme  law  of  the 
land8 *  and,  as  we  have  already  noted,  these  treaties  quite  gen- 
erally promised  the  tribes,  either  expressly  Or  by  implication, 
that  they  would  not  be  subject  to  the  sovereignty  of  the 
Individual  states,  but  would  be  subject  only  to  the  Federal 
Government, 

On  the  other  hand,  insofar  as  the  opinion  in  the  Kagama 
case  relies  upon  the  factual  helplessness  of  the  Indians,  the 
enmity  of  the  state  populations,  and  the  impossibility  of  state 
control,  serious  questions  may  be  raised  both  as  to  the  validity 
of  the  argument  and  as  to  its  scope  and  application,  when  the 
factual  premises  noted  no  longer  correspond  to  the  facts.  It 


8 United  States  V,  Forty-Three  Gallons  of  Whiskey , 93  TJ.  S.  188  (1876)  ' 

Worcester  v.  Georgia t 6 Pet.  015  (1832)  ; Fellows  v.  Blacksmith,  19 
iow  366  (1856)  * United  States  v.  New  York  Indians,  173  U.  S.  4b4 

{IBDDh  See  United  States  V,  Wimms,  198  TJ.  S.  371,  379,  384  <190o). 
7 1 United  States  v-  Rio  Grande  Dam  and  Irrigation  Co .,  174  U.  _S- 
ifiO  703  (1899)  i United  States  v,  Ricker t,  188  U,  S.  432,  437,  438 
MUd  Stam  V.  Seminole  Nation,  298  V.  S.  417,  428  (1937), 
•ert.  granted  299  U,  S.  526*  Wallace  v,  A-dams,  204  U.  S.  415  (1907), 

See  Chapter  3,  sec.  3. 


would,  however,  be  a digression  at  this  point  to  analyse  the 
various  doctrines  advanced  in  support  of  the  conclusion  that, 
within  the  Indian  country  in  matters  affecting  Indians,  federal 
law  applies  to  the  exclusion  of  state  law.® 

It  Is  enough  for  the  present  to  note  that  the  domain  of 
power  of  the  Federal  Government  over  Indian  affairs  marked 
out  by  the  federal  decisions  is  so  complete  that,  as  a practical 
matter,  the  federal  courts  and  federal  administrative  officials 
now  generally  proceed  from  the  assumption  that  Indian  affairs 
are  matters  of  federal,  rather  than  state,  concern,  unless  the 
contrary  is  shown  by  act  of  Congress  or  special  circumstance. 
Thus,  without  questioning  the  constitutional  doctrine  that  states 
possess  original  and  complete  sovereignty  over  their  own  terri- 
tories save  insofar  as  such  sovereignty  is  limited  by  the  Federal 
Constitution,  a sense  of  realism  must  compel  the  conclusion  that 
control  of  Indian  affairs  lias  been  delegated,  under  the  Consti- 
tution, to  the  Federal  Government  and  that  state  jurisdiction 
in  any  mutters  affecting  Indians  can  be  upheld  only  if  one  of 
two  conditions  is  met : either  that  Congress  has  expressly  dele* 
gated  back  to  the  state,  or  recognized  In  the  state,  some  power 
of  government  respecting  Indians;  or  that  a question  Involving 
Indians  involves  non-Indians  to  a degree  which  calls  into  play 
the  jurisdiction  of  a state  government.  Of  these  two  situations, 
the  former  is  undoubtedly  more  definite  and  therefore  simpler 
to  analyze.  Such  an  analysis  requires  a listing  of  the  acts  of 
Congress  which  confer  upon  the  states,  or  recognize  in  the 
states,  specific  powers  of  government  with  respect  to  Indians. 

p For  further  discussion  of  these  doctrines  see  Chapter  4,  seec.  2,  and 
Chapter  5. 


SECTION  2.  FEDERAL  STATUTES  ON  STATE  POWER 


It  will  be  convenient  to  group  the  federal  statutes  which 
grant  or  recognize  state  power  over  Indian  affairs  into  two 
categories:  (a)  Those  that  apply  throughout  the  United  States; 
and  (D)  those  that  apply  only  to  particular  tribes  or  areas. 


tion  of  this  congressional  legislation  is  contained  in  Section  5 
of  the  General  Allotment  Act,*5  providing: 

That  upon  the  approval  of  the  allotments  provided  for 
in  this  act  by  the  Secretary  of  the  Interior,  he  shall 
cause  patents  to  issue  therefor  in  the  name  of  the  allot 


A,  GENERAL  STATUTES 

The  most  important  field  In  which  state  laws  have  been 
applied  to  Indians  by  congressional  fiat  is  the  field  of  inherit- 
ance. In  the  absence  of  federal  legislation,  it  is  established 
tli at  all  questions  relating  to  descent  and  distribution  of  the 
property  of  individual  Indians  are  governed  by  the  laws  and 
customs  of  the  tribe  to  which  the  Indians  belong.10  A given 
tribe  may,  of  course,  adopt  such  state  laws  as  it  considers 
suitable,  and  it  may  do  this  either  by  ordinance,11  or,  in 
conjunction  with  the  Federal  Government,  by  treaty,  With- 
out such  action  of  the  tribal  or  the  Federal  Government,  state 
laws  of  inheritance  have  no  application  to  Indians  residing  on 
an  Indian  reservation. 

This  situation,  however,  has  been  greatly  changed  by  con- 
gressional legislation  affecting  Indians  to  whom  reservation 
lands  have  been  allotted  in  severalty.  The  most  important  por- 


i°  gee  Chapter  7,  sec.  6 and  Chapter  11,  sec.  6. 
h See  55  I.  D.  14,  42  (1934).  See  also  Chapter  7.  see.  6. 
i%  Thus,  e.  p..  Article  8 of  the  Treaty  of  February  27,  1867,  with  the 
’ottawntomie  Indians,  15  Slat.  031,  533  provides ; 

Where  allottees  under  the  treaty  of  eighteen  hundred  and 
gixfv-fwo  shall  have  died,  or  shall  hereafter  decease,  If  any  dls= 
puto  shall  a in  regard  to  heirship  to  their  property  it  shall 
be  competent  for  the  business  committee  to  decide  such  ques- 
tion. taking  for  their  rule  of  action  the  laws  of  inheritance  of  the 
State  of  Kansas  * * *. 


m 24  Stat.  388,  SS9  ; amended  Act  of  March  3f  1901,  sec.  9,  31  Stat. 
058,  1085  ; 25  U.  S.  C.  848, 

This  section  as  originally  enacted,  also  provided  * 

That  the  law  of  descent  and  partition  in  fnree  in  the  State  or 
Territory  where  such  lands  are  situate  shall  apply  thereto  after 
patents  therefor  have  been  executed  and  delivered,  except  as 
fiereln  otherwise  provided*  and  the  laws  of  the  State  of  Kansas 
reirulatlnc  the  descent  and  partition  of  real  estate  shall,  so  far  as 
practicable,  apply  to  all  lands  in  the  Indian  Territory  whjch  maj 
be  allotted  in  severalty  under  the  provisions  of  this  act. 

The  General  Allotment  Act  expressly  exempted  from  its  operation  the 
erritory  occupied  by  the  Five  Civilized  Tribes  and  the  Miamies  and 
'eorias,  and  Sacs  and  Foxes  in  the  Indian  Territory,  now  a part  of  the 
late  of  Oklahoma,  and  also  the  reservation  of  the  Seneca  Nation  of 
lew  York  Indians  In  the  State  of  New  York,. as  to  which  see  United 
'dates  er  rel.  Kennedy  v.  Tyler,  269  U.  S,  13  (1925),  United  States 

x rel.  Fierce  v.  Waldow , 294  Fed.  Ill  (D.  C.  W.  D.  N.  Y.  1923),  See 
l!bo  New  York  v.  Dibble,  2l  How.  306  (1858). 

The  Confederated  Wen,  Kaskuslfia,  Peoria,  Fiankeshaw,  and  Western 
fiamies  were  allotted  under  the  Act  of  March  2,  1889,  25  Stat.  1013, 
iut  by  that  Act*  the  provisions  of  the  General  Allotment  Act  were 
x tended  to  these  tribes.  The  same  is  true  as  to  other  tribes  allotted 
inder  special  acts  of  Congress,  such  for  instance  as  the  Chippewas  of 
rlinnesotn,  who  were  allotted  under  the  Act  of  January  14.  1889,  25  Stat, 
142  in  accordance  with  the  provisions  of  the  General  Allotment  Act. 
Dhe’  Qua  paw  Indians  were  allotted  under  the  Act  of  March  2,  1895,  28 
Stat.  876.  907,  without  reference  to  the  General  Allotment  Act.  and  would 
:eem  to  have  been  excluded  from  the  provisions  of  that  Act,  so  that  the 
awa  of  Kansas  did  not  apply  to  them.  ^ 

The  Sacs  and  Foxes  were  allotted  tinder  the  Act  of  February  13,  1891, 
>g  Stat-  749,  and  under  the  provisions  of  that  Act  they  became  subject 
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tees,  which  patents  shall  be  of  the  legal  effect,  and  declare 
that  the  United  States  does  and  will  hold  the  land  thus 
allotted,  for  the  period  of  twenty-five  years,  in  trust  for 
the  sole  use  and  benefit  of  the  Indian  to  whom  such  allot- 
ment shall  have  been  made,  or,  in  case  of  his  decease,  of 
his  heirs  according  to  the  laws  of  the  State  or  Territory 
where  such  land  is  located,  and  that  at  the  expiration  of 
said  period  the  United  States  will  convey  the  same  by 
patent  to  said  Indian,  or  his  heirs  as  aforesaid,  in  fee, 
discharged  of  said  trust  and  free  of  all  charge  or  incum- 
brance whatsoever,  [Italics  supplied, 3 

As  will  be  readily  perceived,  these  provisions  entirely  with- 
draw from  the  operation  of  tribal  laws  and  customs  all  matters 
of  descent  and  partition  concerning  allotments  made  to  Indians 
under  the  General  Allotment  Act,  and  the  laws  of  the  state  in 
which  the  land  is  situated  must  govern  such  matters,  except 
Insofar  as  these  matters  are  otherwise  covered  by  federal  statutes. 

The  scope  of  state  power  in  the  matter  of  inheritance  of 
allotments  has  been  considerably  limited  however,  by  legislation 
which  confers  upon  the  Secretary  of  the  Interior  full  power  to 
determine  heirs  and  to  partition  allotments.1*  Thus,  for  example, 
the  Supreme  Court  has  held 35  that  a will  made  by  an  Indian 
woman  in  accordance  with  departmental  regulations,  and  ap- 
proved by  the  Secretary  of  the  Interior,  devising  her  restricted 
land  to  others  than  her  husband,  was  valid,  notwithstanding  a 
provision  in  the  Oklahoma  law  prohibiting  a married  woman 
from  bequeathing  more  than  two-thirds  of  her  property  away 
from  her  husband. 

The  Court  said ; 

The  Secretary  of  the  Interior  made  regulations  which 
were  proper  to  the  exercise  of  the  power  conferred  upon 
him  and  the  execution  of  the  act  of  Congress,  and  it  would 
seem  that  no  comment  is  necessary  to  show  that  § 3341 
[Oklahoma  Code]  is  excluded  from  pertinence  or  opera- 
tion. (F.  824.) 

* * * * * 

In  a word,  the  act  of  Congress  is  complete  in  Its  control 
and  administration  of  the  allotment  and  of  all  that  is 
connected  with  or  made  necessary  by  it,  and  is  antagonistic 
to  any  right  or  interest  in  the  husband  of  an  Indian 
woman  in  her  allotment  under  the  Oklahoma  Code.  (P. 
326.) 

In  a later  case  approving  this  decision,16  the  Court  sustained 
the  validity  of  a lease  made  by  an  Indian  on  his  family  home- 
stead which  violated  an  Oklahoma  statute  requiring  execution 
by  both  spouses.  The  Court  said  i 

Nor  is  the  validity  of  the  extension  lease  affected  by 
the  provision  in  the  Oklahoma  constitution  that  nothing 
in  the  laws  of  the  United  States  shall  deprive  any  Indian 
or  other  allottee  of  the  benefit  of  the  homestead  laws  of 
the  State.  Whether  or  not  this  provision  was  intended 
to  do  more  than  to  protect  the  allottees  from  the  enforced 
seizure  of  their  homesteads,  it  is  sufficient  to  say  that, 
whatever  its  purpose,  it  can  have  no  more  effect  than 
the  Oklahoma  statute  In  giving  validity  to  laws  of  the 
State  repugnant  to  the  reserved  power  of  the  United 
States  in  legislating  in  respect  to  the  lands  of  Indians. 


to  the  taws  of  the  Territory  of  Oklahoma,  And  the  Osftges,  were 
allotted  under  the  Act  of  June  28,  1908,  34  Stat.  539,  and  under  the 
provisions  of  that  Act  became  subject  to  the  laws  of  that  Territory- 
See,  however,  gee.  8 of  the  Act  of  1906,  supra.  See  also  see.  3 of  the  Act 
of  April  18,  1012,  37  Stat.  80,  subjecting  the  persons  and  property  of 
Osage  In ‘Ha  i)  n to  the  jurisdiction  of  the  county  courts  of  Oklahoma  in 
probate  matters.  As  to  the  Five  Civilized  Tribes  of  Oklahoma,  see 
Simcart  v.  Keyes,  295  U.  S.  403  (1935),  pet.  for  rehearing  den.,  290  U.  3. 
661  (1935). 

MAot  of  June  25,  1910,  86  Stat.  855,  25  TL  S.  C.  371;  Act  of  May  18, 
191Q,  39  Stat.  123,  127,  25  V.  §.  C-  821.  See  Chapter  10,  see,  10;  Chap- 
ter 11,  see.  6 ; Chapter  G,  sec.  10, 

^ Blanket  v.  Cardin,  250  TL  S.  319  (1921). 

16  Bperry  Oil  Co,  v.  Chisholm,  264  U.  S.  4SS  (1924). 


Neither  the  constitution  of  a State  not  any  act  of  its 
legislature,  whatever  rights  it  may  confer  on  Indians  or 
withhold  from  them*  can  withdraw  them  from  the  opera- 
tion of  an  act  which  Congress  passes  concerning  them  in 
the  exercise  of  Its  paramount  authority.  United  States 
v.  Holliday , 3 Wall.  407,  419.  (P.  497.) 

A second  field  in  which  state  law  has  been  extended  to  Indian 
reservations  by  congressional  flat  is  the  realm  of  laws  covering 
“inspection  of  health  and  educational  conditions”  and  the 
enforcement  of  “sanitation  and  quarantine  regulations”  as  well 
as  “compulsory  school  attendance.”  By  the  Act  of  February  15, 
1929,1T  Congress  authorized  the  enforcement  of  such  laws  upon 
Indian  reservations  by  state  officials  “under  such  rules,  regula- 
tions, and  conditions  as  the  Secretary  of  the  Interior  may 
prescribe.’1 

A third  body  of  state  laws  is  extended  over  Indian  reserva- 
tions by  section  289  of  the  Criminal  Code16  which  makes 
offenses  by  non-Indians  against  Indians  and  by  Indians  against 
non-Indians  punishable  in  the  federal  courts  in  accordance 
with  state  laws  existing  at  the  time  of  the  federal  enactment 
in  question.1® 

It  will  be  noted  that  the  foregoing  statute  is  expressly  made 
inapplicable  to  any  offense  committed  by  and  against  an  Indian, 
by  the  terms  of  section  218  of  title  25  of  the  U,  S.  Code,50 
Apart  from  these  three  fields  there  has  been  no  general 
congressional  legislation  authorizing  the  extension  of  state  laws 
to  Indians  on  Indian  reservations.51 

Within  those  three  fields  it  is  probable  that  any  devolution  of 
authority  from  Congress  to  the  states  may  be  revoked  at  such 
time  as  Congress  sees  fit-23 

B.  SPECIAL  STATUTES 

Apart  from  the  general  statutes  noted  in  the  preceding  sec- 
tion, a number  of  acts  of  Congress  dealing  with  particular  tribes 
or  areas  confer  various  powers  upon  State  courts,  state  legis- 
latures, and  state  administrative  officials.  These  statutes  deal 
most  commonly  with  such  subjects  as  crimes,23  taxation,34  pro- 

3T  45  Stat.  1185,  25  TL  S.  C.  231.  And  see  Taylor  Grazing  Act  of 
June  28,  1934,  48  Stat.  1209,  amended  June  20,  1936,  49  Stat.  1976, 
discussed  in  56  I.  D.  88  (1936). 

M 18  tL  S.  C,  488 ; derived  from : R.  S.  § 5391 ♦ Act  of  July  7,  1898, 
sec.  2,  30  Stat  717;  Act  of  Jung  15,  1933,  48  Stat.  152. 

lfl  Congress  has  not  attempted  to  give  force  to  state  laws  later 
enacted,  apparently  having  in  mind  the  possibility  that  such  legisla- 
tion might  be  considered  an  unconstitutional  delegation  of  power  or  a 
violation  of  Constitutional  requirements  of  certainty  in  penal  legislation, 
Cf.  Wayman  v.  Southard,  10  Wheat.  1 (1825)  ; Field  v.  Clark,  148 
U.  S.  649  (1891)  ; Wichita  Railroad  V.  Public  Utilities  Com,f  260  U.  S,  48 
<1922)  ; Hampton  <£  Co,  v.  United  States,  276  U,  S.  394  (1928)  ; Panama 
Refining  Go.  v.  Ryan,  293  U.  S.  388  <1985), 

30  R.  S.  | 2146,  amended  by  Act  of  February  18,  1875,  18  Stat.  316,  31g, 
See  Chapter  7,  sec.  0 ; Chapter  IS,  sec.  3. 

21  Note,  however,  the  legalization  of  state-federal  administrative 
cooperation  by  the  Jobnson-O’Malley  Act  of  April  16,  1984,  48  Stat.  596, 
amended  Act  of  June  4,  1938,  49  Stat.  1458,  25  U.  B.  C.  452  et  seq.  And 
see  Chapter  4,  sec.  15 ; Chapter  12,  see,  1. 

23  See  Truskett  v.  Glosser,  236  U.  S.  223  (1915)  ; Rice  v.  Maybee.  2 F, 
Supp,  609  (D.  C.  W.  D.  N.  X,  1933)  ; People  ew  rel.  Cusick  v.  Daly,  212 
N.  T.  183,  196-197,  105  N,  B,  1048  (1914). 

**  Act  of  February  21,  1863,  gee,  5,  12  Stat,  05%  660  (Winnebago); 
Apt  of  June  8,  1940  (Pub,  No.  506,  70th  Cong.)  (State  of  Kansas). 

24  Act  of  March  3,  1921,  41  Stat.  1249,  1251,  authorizing  State  of 
Oklahoma  to  tax  oil  and  gas  production  from  Indian  lands  (upheld  in 
33  Op.  A,  G,  00  (1921)  discussed  In  Op.  Sol.  I,  D„  M.20872,  September 
22*  1031)  ; Act  of  May  10,  1928,  45  Stat,  495,  490  (subjecting  mineral 
production  from  Five  Civilized  Tribes1  lands  in  Oklahoma  to  state  taxes). 
Of Act  of  June  26,  1936,  see,  1,  48  Stat.  1907.  See  Chapter  13,  secs  2, 

0 ; Chapter  23,  see.  9. 


RESERVED  STATE  POWERS  OVER  INDIAN  AFFAIRS 


119 


bate,35  acquisition  of  water  rights  * recording  laws,”  and  liens 
upon  cut  timber.23 

In  Oklahoma  there  has  been  a particularly  broad  devolution 
of  powers  to  the  state  government.29  The  organs  of  the  state 

51  Act  of  April  30,  1888,  25  Stat.  94,  98  (Sioux)  - Act  of  March  2, 
1889,  25  Stat.  888,  891  (Sioux)  ; Act  of  January  12,  1891,  26  Stat.  712 
(Mission)  ; Act  of  February  13,  1891,  26  Stat.  749,  751  (Sac  and  Fox)  1 
Act  of  June  28,  1906,  34  Stat.  039  (Osage)  ; Act  of  April  18,  1912,  37 
Stat.  86  (Osage)  ; Act  of  June  14,  1918,  40  Stat.  60S  (Five  Civilized 
Tribes)  ; Act  of  February  27,  1925,  43  Stat,  1011  (Osage),  For  a dis- 
cussion of  the  provisions  of  these  acts  see  Op.  Sol,  L X>,,  M.18G0S,  De- 
cember 18,  1925;  Op.  Sol.  1.  D„  October  4,  1926;  Op,  Sol-  I,  D.t  D-46929, 
September  30,  1922;  Op,  Sol.  I.  D„  M.24293,  June  19,  1928. 

* Act  of  March  3,  1905,  33  Stat.  1016,  1017  (Shoshone)  discussed  In, 
re  Parkins > 18  F,  2,.  642,  643  (D,  C.  P.  Wyo.  1926). 

2?  Act  of  February  19,  1875,  18  Stat.  330,  331  (Seneca). 
a Act  of  March  31,  1882,  22  Stat,  36,  37  (Wisconsln). 

“ See  Chapter  23,  secs.  3=10, 

SECTION  3.  RESERVED  STATE  1 

While  the  general  rule,  as  we  have  noted,  is  that  plenary 
authority  over  Indian  affairs  rests  in  the  Federal  Government 
to  the  exclusion  of  state  governments*  we  have  likewise  noted 
two  major  exceptions  to  this  general  rule;  First,  where  Com 
gress  has  expressly  declared  that  certain  powers  over  IndLan 
affairs  shall  be  exercised  by  the  states,  and  second,  where  the 
matter  involves  nomlndian  questions  sufficient  to  ground  state 
jurisdiction. 

In  proceeding  to  analyze  this  latter  exception  to  the  general 
rule,  we  may  note  that  in  point  of  constitutional  doctrine,  the 
sovereignty  of  a state  over  its  own  territory  33  Is  plenary  and 
therefore  the  fact  that  Indians  are  involved  in  a situation, 
directly  or  indirectly,  does  not  ipso  facto  terminate  state  power. 
State  power  is  terminated  only  if  the  matter  is  one  that  falls 
within  the  constitutional  scope  of  exclusive  federal  authority.35 

A case  in  which  the  factors  of  situs,  person  and  subject 
matter  all  point  to  exclusive  federal  jurisdiction,  as,  for  exam- 
ple, in  a transaction  involving  a transfer  of  restricted  property 
between  Indians  on  an  Indian  reservation,  the  basis  of  exclusive 
federal  power  is  clear.  On  the  other  hand,  where  all  three 
factors  point  away  from  federal  jurisdiction,  the  power  of  the 
state  is  clear.  There  exists,  however,  a broad  twilight  zone 
in  which  one  or  two  of  the  three  elements  noted— situs,  person 
and  subject  matter— point  to  federal  power  and  the  remainder 
to  state  power.  These  are  the  situations  which  require  analysis 
and  the  various  combinations  of  these  factors  present  six 
situations  for  consideration. 

(A)  Indian  outside  Indian  country  engaged  In  non-federal 

transaction, 

(B)  Indian  outside  Indian  country  engaged  in  federal 

transaction, 

(G)  Indian  within  Indian  country  engaged  in  non-federal 
transaction, 

(D)  Non-Indian  outside  Indian  country  engaged  in  fed- 

eral transaction, 

(E)  Non-Indian  in  Indian  country  engaged  in  federal 

transaction. 

(F)  Non-Indian  in  Indian  country  engaged  in  non-federal 

transaction, 

A brief  discussion  of  these  six  type-situations  is  in  order. 

M Ordinarily  an  Indian  reservation  is  considered  part  of  the  territory 
of  the  state,  Utah  and  Northern  Railway  V.  Fisher,  110  T7,  S,  28  (1885). 
But  in  some  cases,  the  enabling  act  or  other  congressional  legislation, 
or  the  state  constitution  itself,  declares  that  Indian  reservations  shaU 
not  be  deemed  part  of  the  territory  of  the  state.  See,  for  example. 
The  Kansas  Indians , 5 Wall,  737  (I860)  ; ffarkness  v.  Hyde,  ©8  B*  S. 
476  (1878) , qualified  in  Langford  t.  Monteith,  102  V.  S.  145  (1880). 

M See  see.  1,  supra;  and  sea  Chapter  5- 

o 


government  however,  in  exercising  such  powers  have  been  con- 
sidered federal  agencies.  Thus  in  Parker  v.  Richard  30  the  Su- 
preme Court,  in  referring  to  the  authority  of  the  county  courts 
of  Oklahoma  under  section  9 of  the  Act  of  May  27,  1908, M said: 

* * * That  the  agency  which  is  to  approve  or  not  is  a 

state  court  is  not  material.  It  is  the  agency  selected  by 
Congress  and  the  authority  confided  to  It  is  to  be  exercised 
in  giving  effect  to  the  will  of  Congress  In  respect  of  a mat* 
ter  within  its  control.  Thus  in  a practical  sense  the  court 
in  exercising  that  authority  acts  as  a federal  agency ; and 
this  is  recognized  by  the  Supreme  Court  of  the  State, 
Marcy  v.  Board  of  Commissioners , 45  Oklahoma  1*  (F* 

239.) 


250  U-  S_  235  (1919). 

« 35  Stat.  312,  315, 

OWERS  OVER  INDIAN  AFFAIRS 

A.  INDIAN  OUTSIDE  INDIAN  COUNTRY  ENGAGED  IN 

NON-FEDERAL  TRANSACTION 

It  is  undoubtedly  true,  as  a general  rule,  that  an  Indian  who 
is  “off  the  reservation”  is  subject  to  the  laws  of  the  state  or  ter- 
ritory in  which  he  finds  himself,  to  the  same  extent  that  a non- 
Indian  citizen  or  alien  would  be  subject  to  those  laws.3* 

B.  INDIAN  OUTSIDE  INDIAN  COUNTRY  ENGAGED  IN 

FEDERAL  TRANSACTION 

To  the  general  rule  set  forth  in  the  preceding  paragraph,  an 
exception  must  be  noted.  If  the  subject  matter  of  the  trans- 
action is  a subject  matter  over  which  Congress  has  asserted  its 
constitutional  power,  the  state  must  yield  to  the  superior  powei 
of  the  nation.53  For  example,  Congress  has  taken  the  position 
that  its  constitutional  concern  with  Indian  tribes  requires  a 
prohibition  of  sales  of  liquor  to  all  “ward”  Indians,  even  outside 
of  Indian  reservations,  and  the  courts  have  upheld  this  exercise 
of  power,33  Undei  the  circumstances,  any  state  interference 
with  this  prohibition  would  undoubtedly  be  held  invalid, 

A second  example  may  be  found  in  the  realm  of  restricted 
personal  property  of  Indians.  Where,  for  example,  a herd  of 
cattle  is  held  by  an  Indian  or  an  Indian  tribe  subject  to  federal 
restrictions  upon  alienation*37  it  seems  clear  that  the  removal  of 
the  property  from  the  reservation  would  not  free  it  from  such 
federal  restrictions,  and  any  state  laws  or  proceedings  incon- 
sistent with  federal  control  would  be  clearly  unconstitutional.33 

The  line  between  federal  transactions  which  are  of  such  con- 
cern to  the  Federal  Government  that  the  state  cannot  legislate 
in  the  matter  and  other  transactions  on  which  the  state  is  per- 
mitted to  legislate,  is  not  always  easy  to  draw.  Where,  for 


Hunt  V state,  4 Kan.  60  (I860)  (murder  of  Indian  by  Indian)  ; 
In  re  Wolf,  27  Fed.  60G,  610  (D,  C,  Ark.  1886)  (conspiracy  by  Indians 
to  obtain  money  by  false  pretences  from  Indian  nation  in  B,  C.)  ; State 
v Williams,  13  Mont.  335,  48  Pac.  15  (1895)  (murder  Of  Indian  by 
Indian)  ; Pablo  v.  People,  23  Colo.  134,  46  Pac.  636  (1896)  (murder  of 
Indian  by  Indian)  ; State  v.  Spotted  Hawk,  22  Mont.  33,  55  Pac.  1026 
(1899)  (murder  of  white  man  by  Indian)  ; State  V,  ZAitU  Whirlwind, 
22  Mont  425,  58  Pac.  820  (1899)  (murder  of  white  man  by  Indian)  ; 
Em  parte  Moore,  28  S,  B.  339,  133  N.  W.  817  (1911)  (murder  of  IndLan 
by  Indian  on  public  domain  allotment),  commented  on  in  Ann.  Cas. 
1914  B,  048,  652.  And  Bee  state  cases  collected  in  Note  13,  Ann,  Cas.  192. 

as  gee  Chapter  7,  sec.  9,  fm  213;  and  see  Chapter  18,  sec.  2.  Of.  The 
Kansas  Indians,  S Wall  737,  755,  756  (1886),  "If  under  the  control  of 
Congress,  from  necessity  there  can  be  no  divided  authority.  * * * 

There  can  be  no  question  of  State  sovereignty  in  the  ease,  * * * ” 

gee  Chapter  17,  sec.  3. 

Sec  Chapter  10,  sec.  12. 

« €f  United  States  v.  Cook , 19  Wall.  591  (1873)  ; Pine  River  Logging 
Co.  v.  United  States,  188  U,  S.  279  (1902)  (tribal  timber  illegally 
alienated) ; discussed  in  Chapter  15,  sec.  15, 
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example,  hunting  or  fishing  rights  off  the  reservation  have  been 
promised  to  Indians,  the  question  has  arisen  whether  such  rights 
may  be  controlled  by  state  conservation  statutes.  In  the  present 
state  of  the  law,  no  simple  answer  can  be  given  to  the  question.80 
Likewise,  the  question  of  whether  taxable  land  purchased  for 
Indians,  outside  of  a reservation,  and  held  subject  to  federal 
restrictions  upon  alienation,  is  immune  from  the  tax  laws  of 
the  state,  has  given  rise  to  considerable  litigation,40  In  this 
situation  it  seems  that,  despite  the  federal  concern  in  the  subject 
matter,  the  state  may  levy  property  taxes  if  Congress  is  silent, 
but  may  not  do  so  If  Congress  prohibits  such  legislation/* 

C.  INDIAN  WITHIN  INDIAN  COUNTRY  ENGAGED  IN 
NON-FEDERAL  TRANSACTION 

It  Is  well  settled  that  the  state  has  no  power  over  the  conduct 
of  Indians  within  the  Indian  country,  whether  or  not  the  con- 
duct is  of  special  concern  to  the  Federal  Government,45  Thus 
Indian  marriage  and  divorce,  offenses  between  Indians,  and 
sales  of  personal  property  between  Indians  are  matters  over 
which  the  state  cannot  exercise  control,  so  long  as  the  Indians 
concerned  remain  within  the  reservation/3  This  disability  has 
generally  been  explained  in  terms  of  tribal  sovereignty  and  a 
federal  policy  of  protecting  such  tribal  sovereignty  against  state 
invasion.  Thus,  in  denying  state  jurisdiction  over  adultery 
among  Indians  on  an  Indian  reservation,  the  Supreme  Court 
declared  in  United  Staten  v.  Quiver?*  per  Van  Devanter,  J , : 
At  an  early  period  it  became  the  settled  policy  of  Con 
gress  to  permit  the  personal  and  domestic  relations  of 
the  Indians  with  each  other  to  be  regulated,  and  offonsei- 
by  one  Indian  against  the  person  or  property  of  another 
Indian  to  be  dealt  with,  according  to  tlieir  tribal  customs 
and  laws,  * * * (pp,  003-604,) 

Whether  the  local  state  laws  may  be  applied  to  the  Indians 
of  a tribe  with  their  consent,  expressed  through  agreement  or 
otherwise,  is  a question  which  the  Supreme  Court  docs  not  seem 
to  have  passed  upon  squarely/5  There  is  no  doubt  that  many 
tribes  in  the  past  have  accepted  state  laws/0  Indeed,  in  the 
early  years  of  the  Republic,  it  appears  that  various  treaties 
were  made  between  Indian  tribes  and  the  various  states/7 
The  validity,  however,  of  such  formal  or  informal  arrangements, 
has  not  been  definitely  established.  It  would  seem  that  if  state 
laws  are  adopted  by  Indian  tribes,  they  have  effect  as  tribal 
laws  and  not  simply  as  exercises  of  state  sovereignty." 

5“  See  Chapter  14,  sec,  7 ; and  Chapter  15,  sec,  21, 

40  See  Chapter  13. 

*l  Ibid , 

42  See  Chapter  7, 

43  /Did,,  and  see  Chapter  13,  see.  5,  And  see  Memo,  Sol.  I,  D.,  April 
20,  1939,  holding  that  the  State  of  California  is  without  jurisdiction 
to  compel  Indians  residing  on  rancherias  within  the  state  to  take  out 
licenses  for  dogs  owned  by  them, 

44  241  U,  S.  602  (1916), 

46  Of.  United  States  ex  ret , Kennedy  v,  Tyler,  269  U,  S.  13  (1925), 

46  See,  for  example,  the  discussion  of  New  York  Indians  in  Chapter 
22,  and  the  comments  on  the  Eastern  Cherokee  of  North  Carolina  in 
Chapter  14,  gee,  2. 

4f  See  Cherokee  Nation  v,  Georgia,  5 Fet.  1,  (1831)  ; Seneca  Nation  v, 
Christy,  126  N.  Y,  122,  27  N.  E,  275  (1891)  ; 2 Op.  A.  G.  110  (1828)  ; 
Rice,  The  Position  of  the  American  Indian  in  the  Law  of  the  United 
States  (1934),  16  J.  Comp,  Leg.  78,  85,  While  the  Constitution  forbids 
a state's  entering  into  any  treaty,  alliance,  or  confederation  (Art;  1, 
sec,  10,  discussed  in  Worcester  v.  Georgia,  6 Pet,  515,  579:  (1832)),  the 
position  has  "been  taken  by  at  least  one  state  court'  that  this  did  not 
prevent  treaties  or  compacts  for  the  extinguishment  of  Indian  title 
between  states  and  Indian  tribes.  Seneca  Nation  v.  Christy,  supra. 

48  “An  Indian  tribe  may,  if  It  so  chooses,  adopt  as  its  own  the  laws 
of  tho  State  In  which  it  is  situated  and  may  make  gueh  modifications 
in  these  laws  as  it  deems  suitable  to  its  peculiar  conditions.”  55 
I.  D.  14,  42  (1934). 


D,  NON-INDIAN  OUTSIDE  INDIAN  COUNTRY  ENGAGED 

IN  FEDERAL  TRANSACTION 

Although  ordinarily  a non-Indian  outside  of  Indian  country  is 
in  no  way  subject  to  federal  law  governing  Indian  affairs,  and  is 
wholly  subject  to  state  law,  there  are  certain  subject  matters  in 
which  the  federal  interest  is  so  strong  that  even  with  respect  to 
non-Indians  outside  the  Indian  country,  federal  law  will  super- 
sede state  law.  Such  a matter,  for  instance,  is  the  transfer 
from  one  non-Indian  to  another  of  restricted  property  unlaw- 
fully taken  from  an  Indian  reservation,®  Another  example 
may  be  found  in  the  realm  of  transactions  between  an  employee 
of  the  Indian  Bureau  and  a third  party,  consummated  outside 
of  the  Indian  country,  which  involve  a personal  interest  in  Indian 
trade.50  Tills  class  of  transactions  in  which  non-Indians  outside 
of  the  Indian  country  must  take  account  of  federal  Indian  law, 
is  extremely  limited  in  scope,  applying  primarily  to  matters 
involving  property  in  which  the  Federal  Government  has  an 
interest, and  to  the  personnel  of  the  Indian  Service  itself/3 

E.  NON-INDIAN  IN  INDIAN  COUNTRY  ENGAGED  IN 

FEDERAL  TRANSACTION 

If,  where  the  subject  matter  is  of  federal  concern,  a non- 
Indian  is  subject  to  federal,  rather  than  state  jurisdiction,  even 
for  acts  occurring  outside  of  on  Indian  reservation,  a fortiori 
he  is  subject  to  federal  jurisdiction  for  acts  of  federal  concern 
committed  within  an  Indian  reservation,  indeed,  there  is  a very 
broad  realm  of  conduct  in  which  non-Indians  on  an  Indian 
reservation  are  subject  to  federal  rather  than  state  power. 
With  respect  to  all  offenses  committed  by  whites  against  Indians 
on  an  Indian  reservation,  state  jurisdiction  yields  to  federal 
jurisdiction/3  although  in  fact  the  Federal  Government  has 
adopted  state  laws  in  providing  for  the  punishment  of  such 
offenses  by  the  federal  courts/4  Likewise,  there  are  various 
reservation  offenses  for  which  Congress  has  prescribed  penalties 
enforceable  In  federal  courts,  which  are  applicable  to  non- 
Indians,  and  in  some  instances  to  Indians  as  well/6  It  has  been 
administratively  held  that  even  a state  officer  cannot  claim  the 
protection  of  state  law  if  he  enters  an  Indian  reservation  with- 
out congressional  authorization  for  the  purpose  of  searching  an 
Indian’s  home  for  property  thought  to  be  in  the  unlawful 
possession  of  the  Indian.64 

Although  the  federal  constitutional  jurisdiction  over  matters 
affecting  Indian  affairs  on  an  Indian  reservation  has  generally 
been  viewed  as  an  exclusive  jurisdiction,  excluding  all  state 
legislation,  an  exception  to  the  general  rule  has  been  recognized 
where  the  state  legislation  supplements  the  protection  of  In- 
dians provided  by  federal  law.  Such  state  legislation,  which 
may  he  termed  “ancillary”  to  federal  law,  is  upheld  in  State  of 

49  See  fn.  38,  supra. 

See  Chapter  2,  see,  3B, 

61  See  Oregon  v.  Hitchcock , 202  tb  S,  60,  68-69  (1906)  ; Nag an ah  v, 
IIHchock,  202  U.  S.  473  (1906)  ; Winters  v.  United  Staten.  207  U,  S. 
504  (1908)  ; United  States  v.  Winans , 198  U,  g.  371  (1905)  ; Morrison 
v.  Work,  266,  U=  S.  481,  487-488  (1925)  ; United  States  v,  Morrison,  203 
Fed,  364  (C,  C.  Colo,  1901), 

5J  See  Chapter  2,  see.  3B,  and  Chapter  18, 
geo  Chapter  18,  * sec.  5.  There  may  be  situation^  however,  In 
which  a concurrent  jurisdiction  may  be  exorcised  by  the  state  to  pro- 
tect Indians  against  non-Indians.  State  of  New  York  v.  Dibble , 62 
U,  S , 366  (1858),  discussed  in  Chapter  10,  sec,  10C. 
e*  See  see.  2A,  supra. 

63  See  Chapter  IS,  see,  3. 

M 56  I.  B,  38  (1936), 
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New  York  x W\bblcf‘  where  the  SiiRfciuo  Court,  in  upholding  a 
state  prohibitum  n grains  it  trespass  upon  Indian  lands,  declared: 

The  statute  in  question  H a police  regulation  for  the 
protection  of  the  Indiam* *  from  intrusion  of  the  white 
people,  and  to  preserve  the  peace.  It  is  the  dictate  of  a 
prudent  and  just  policy.  Notwithstanding  the  peculiar 
relation  whirh  these  ludfmi  nations  hold  to  the  Qovern- 
nieiit  of  the  United  States,  the  State  of  New  York  had  the 
power  of  a sovereign  over  their  persons  and  property,  so 
far  as  At  was  necessary  to  preserve  the  peace  of  the 
Commonwealth,  and  protect  these  feeble  and  helpless 
hands  from  imposition  and  intrusion.  The  power  of  a 
Btate  to  make  such  regulations  to  preserve  the  peace  of  the 
community  is  absolute,  and  has  never  been  surrendered. 
The  act  Is  therefore  not  contrary  to  the  Constitution  of 
the  United  States.  (P*  ST0.> 

Other  cases  have  applied  this  rule  to  state  laws  forbidding  sale 
of  liquor  to.  Indians,31  and  to  other  protective  and  ancillary 
legislation.^ 

F,  NON-INDIAN  IN  INDIAN  COUNTRY  ENGAGED  IN 
\ NON-FEDERAL  transaction 

The  mere  fact  that  the  locus  of  an  event  is  on  an  Indian 
r eservntion  does  not  prevent  tl\?  exercise  of  stAte  jurisdiction 
where  the  parties  involved  are  not  Indians  and  the  subject 
matter  of  the  transaction  is  not  of  federal  concern.  Thus,  it 
has  been  held  that  murder  of  a non-Indian  by  a non-Indian  on 
an  Indian  reservation,  in  the  absence  of  express  federal  legis- 
lation to  the  contrary,  is  a matter  of  exclusive  state  jurisdic- 
tion.00 Likewise  the  validity  of  state  taxation  of  personalty 
of  a non-Indian  within  Indian  country  has  been  sustained*1 


G,  SUMMARY 

The  rules  applicable  to  each  of  the  foregoing  types  of  situa- 
tions are  not  established  beyoud  the  possibility  of  doubt,  and 
they  leave  much  room  for  debate  in  defining  the  three  factors 
in  terms  of  which  these  rules  have  been  formulated:  “Indian”02 


w 21  How.  366  (1858).  See  Chapter  15,  sec.  IOC. 
m State  v.  Kenney,  145  Puc.  450  (Wash,  1915);  State  v.  Mamlock, 
58  Wash,  631,  109  Pac,  47  (1910), 

® gee  State  v,  Wolf,  145  N,  C.  440,  59  S,  E.  40  (1907)  (upholding 
state  law  requiring  school  attendance  of  Eastern  Cherokee  Indians), 
commented  on  In  Note,  Ann,  Cas.  1915D,  3«1. 

w United  States  v.  MoBratney,  104  U.  S,  621  (1881):  Draper  v, 
Utiiicd  States,  164  U*  S.  240  (1896)  ; and  see  Chapter  7,  sec,  9 and 

Chapter  18,  sec,  6,  , 

<n  Thomas  v*  Day,  169  XJr  S.  264  (1898).  And  see  Chapter  13,  sec.  4. 
83  The  definition  of  “Indian"  i§  considered  in  Chapter  1,  see,  2.  On 
the  question  of  the  applicability  of  state  laws,  special  importance 
should  he  assigned  to  the  eases  which  suggest  that  when  tribal  exist- 
ence ceases,  Indians  cease  to  be  under  federal  jurisdiction  and  become 
subject  to  state  control. 

See  opinion  of  Mr,  Justice  Johnson  in  Fletcher  V.  Peck,  6 Crancn. 
87  146  (1810),  and  opinion  of  Mr.  Justice  McLean  in  Worcester  v. 

Georgia,  6 Pet.’ 6X5.'  580  (1832),  See  also  Scott  v,  Sanford,  19  How. 
393.  (1857),  where  the  Supreme  Court,  with  reference  to  the  Indians. 


said : 


m * * and  if  an  individual  should  leave  his  nation  or  tribe, 

and  take  up  his  abode  among  the  white  population,  be  would  he 
entitled  to  all  the  rights  and  privileges  which  would  belong  to 
an  emigrant  from  any  other  foreign  people.  (P,  404.) 


See  also  dicta  in  The  Cherokee  Trust  Funds,  117  U.  3,  288,  309  (1886) 
to  the  effect  that  the  so-called  Eastern  Band  Of  Cherokee  Indians  who 
separated  themselves  from  the  main  body  of  the  Cherokee  Nation  in 
its  migration  to  the  West,  became  “bound”  to  the  state  laws  of  North 
Carolina.  See  also  and  cf , United  States  v,  Boyd,  83  Fed.  547  (C.  C,  A. 
4 1897)  United  States  v.  Wright,  53  F.  2d  300  (C*  C,  A,  4,  1931)  ; 
and  United  States  v,  Colvard 89  F.  2d  312  (C,  C.  A.  4,  1987),  to  the 


"Indian  country,” 63  and  “transaction  of  federal  concern,”  04  But 
these  are  questions  elsewhere  treated,*8  and  the  views  above 
expressed  On  the  various  combinations  of  factors  necessary  to 
support  state  jurisdiction  on  Indian  matters  are  probably  ns 
close  to  the  actual  decisions  as  any  simple  scheme  can  come. 
The  foregoing  sections  may  be  munmii sized  in  two  propositions: 

(1)  In  matters  involving  only  Indians  on  an  Indian  res- 

ervation, the  state  has  no  jurisdiction  in  the  ab- 
sence of  specific  legislation  by  Congress, 

(2)  In  all  other  eases,  the  state  has  jurisdiction  unless 

tlwrc  is  involved  a subject  matter  of  special  fed- 
eral concern , 


effect  that  these  Indians  having  been  recognized  and  treated  by  the 
Federal  Government  as  a tribe  must  be  regarded  as  such.  For  a more 
extended  discussion  of  tribal  existence  and  its  termination  see  Chapter 
14,  sees.  1 and  2,  On  the  right  of  expatriation  see  Chapter  8,  see. 

Alio' see  Ew  parte  Kenyon,  14  Fed.  Cas.  No.  7720  (C.  C.  W,  D,  Ark., 
1878)  : 

* * * When  the  members  of  a tribe  of  Indians  scatter  them- 

selves among  the  citizens  of  the  United  State?,  and  live  among 
the  people  of  the  United  States,  they  are  merged  in  the  mass  ot 
our  people,  owing  complete  allegiance  to  the*  government  of  the 
United  States  and  of  the  states  where  they  may  reside,  and. 
equally  with  the  citizens  of  the  United  States  and  of  the  several 
stales,  subject  to  the  jurisdiction  of  the  courts  thereof,  f parte 
Ri  Vnolds  I Case  No.  11,719]  ; United  Slates  v,  Fim  [Id.  1u,048] 
m * * opinion  by  Wallace,  J.  (Senate  Report  *08,  41st 

3d  sess)  p.  11;  2 Story  Const.  § 1933,  Bred  Scott  v.  Sandford , 19 
How.  [60  U.  S.]  404, 

And  see  cases  collected  in  Note  13  Ann.  Cas-  192,193* 

A unique  situation  exists  with  respect  to  the  Sac  and  Fox  Indians  of 
Iowa  The  State  of  Iowa,  which  had  exercised  jurisdiction  over  these 
[ndiang  and  which  held  title  to  their  land  in  trust  for  them,  trans- 
ferred to  the  Federal  Government  “exclusive,  jurisdiction  of  the  Sac 
ma  Fox  Indians  residing  in  Iowa  and  retaining  the  tribal  relation, 
md  of  all  other  Indians  dwelling  with  them  * * (Act  of  ru 

iry  j 4,  1896,  Acts  26th  General  Assembly,  p.  114  j The  state,  however, 
reserved  from  such  transfer  jurisdiction  of  crimes  against  the  state 
laws  committed  within  the  reservation  by  Indians  or  others.  In  Peters 
v Malin,  111  Fed  244  (C,  C*  Iowa,  1901)  it  was  held  that  this  reserva- 
tion of  authority  in  the  state  did  not  affect  the  exclusive  jurisdiction  of 
the  Federal  Government  over  the  relation  of  the  Indians  among  them* 
selves  See,  on  this  question,  Memo.  Sol,  I.  P,  June  15,  1940* 

Also  see  In  re  NoW-gc-Zhuck,  69  Kans,  410,  76  Pac,  877  (1904)  * State 
v Big  Sheep , 75  Mont.  219,  243  Pac,  1067  (1926)  ; State  v,  Williams, 
13  Wash,  335,  43  Pac.  15  (1895)  ; State  v.  Howard,  33  Wash.  250,  74 
Pac  382  (1903)  ; State  v.  Nimrod , 30  S*  D.  239,  IBS  N.  W,  377  (1912), 
Indians  residing  in  Maine,  while  they  have  a communal  organisation 
for  tenure  of  property  and  local  affairs,  are  deemed  by  the  courts  of 
the  state  to  be  without  political  organization  and  to  be  subject,  Uke 
other  individuals,  to  game  laws  of  the  state.  State  v,  Newell,  S4 

Maine  465,  24  Atl.  943  (1802)*  _ 

It  was  believed  at  one  time  that  the  grant  of  citizenship  to  individual 
Indians,  whether  by  an  act  of  Congress  or  by  the  provisions  of  a 
treaty  had  the  effect  of  terminating  tribal  relations,  placing  the  Indians 
beyond  the  power  of  Congress,  and  subjecting  them  to  state  jurisdiction. 
This  view  was  taken  by  the  United  States  Supreme  Court,  in  the  famous 
case.  Matter  of  Heff,  197  U.  8.  488  (1905)*  Later,  however,  this  ruling 
was  ignored  in  Hallowell  v.  United  States,  221  U,  S,  317  (1911)  and 
united  states  v.  Sandoval.  231  U.  S,  28  (1918),  and  finally  expressly 
overruled  in  United  States  v.  Wtee,  241  O.  S,  591  (1910).  See,  In  this 
connection.  Chapter  8,  secs,  2C  and  10B(1), 

® See  Chapter  1,  sec.  3 ; Chapter  18,  sec.  2* 

<a§ee  Chapter  13,  see.  1A;  Chapter  14,  see.  7,  Aa  noted  in  the  dis- 
cussion above,  the  term  “transactions  of  federal  concern”  is  used  to 
cover  matters  over  which  tne  power  Of  the  Federal  Government  has 
been’  exercised,  whether  through  legislation,  through  authorized  admin- 
istrative action,  or  in  any  other  valid  manner.  The  content  of  the 
term  is  therefore  to  be  found  in  the  materials  discussed  in  various  other 
chapters,  particularly  Chapters  5,  9,  10,  11,  12,  13,  14,  15,  16,  17,  18, 
and  19. 

« See  fns.  62,  63,  and  64,  supra. 
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SECTION  L INTRODUCTION 


The  Indian’s  right  of  self-government  is  a right  which  has 
been  consistently  protected  by  the  courts,  frequently  recognized 
and  intermittently  ignored  by  treaty-makers  and  legislators,  and 
very  widely  disregarded  by  administrative  officials.  That  such 
rights  have  been  disregarded  is  perhaps  due  more  to  lack  of 


tribal  membership,  to  regulate  domestic  relations  of  members, 
to  prescribe  rules  of  inheritance,  to  levy  taxes,  to  regulate 
property  within  the  jurisdiction  of  the  tribe,  to  control  the  con- 
duct of  members  by  municipal  legislation,  and  to  administer 
justice. 


acquaintance  with  the  law  of  the  subject  than  to  any  drive  for 
increased  power  on  the  part  of  administrative  officials. 

The  most  basic  of  rill  Indian  rights,  the  right  of  self-govern- 
ment, is  the  Indian’s  last  defense  against  administrative  oppres* 
slon,  for  in  a realm  where  the  states  are  powerless  to  govern 
and  where  Congi  ess,  occupied  with  more  pressing  national 
affairs,  cannot  govern  wisely  and  well,  there  remains  a large 
no-man’s-land  in  which  government  can  emanate  only  from  offi- 
cials of  the  Interior.  Department  or  from  the  Indians  them- 
selves.  Self-government  is  thus  the  Indians’  only  alternative  to 
rule  by  a government  department, 

Indian  self-government,  the  decided  eases  hold,  includes  the 
power  of  an  Indian  tribe  to  adopt  and  operate  under  a form  of 
government  of  the  Indians’  choosing,  to  define  conditions  of 


1 This  chapter  is  so  largely  based  upon  the  opinion  of  Solicitor  Mai-gold 
Powers  of  Indian  Tribes  (Op.  Sol.  I.  D„  M.27781,  October  25,  1034  55 

I D.  14),  and  on  the  article  of  F.  S.  Cohen,  Indian  Rights  and  the  Federal 

Courts  (1940),  24  Minn.  L,  Rev.  145,  that  quotation  marks  have  been 

dispensed  with,  as  superfluous,  in  incorporating  considerable  portions  of 

these  works  in  the  present  chapter. 


Perhaps  the  most  basic  principle  of  all  Indian  law,  supported 
by  a host  of  decisions  hereinafter  analyzed,  is  the  principle  that 
those  power*  which  are  lawfully  vested  in  an  Indian  tribe  are 
not,  in  general,  delegated  powers  granted  by  express  acts  of 
Congress,  but  rather  inherent  powers  of  a limited  sovereignty 
which  has  never  been,  extinguished.  Bach  Indian  tribe  begins 
its  relationship  with  the  Federal  Government  as  a sovereign 
power,  recognized  as  such  In  treaty  and  legislation.  The  powers 
of  sovereignty  have  been  limited  from  time  to  time  by  special 
treaties  and  laws  designed  to  take  from  the  Indian  tribes  control 
of  matters  which,  in  the  judgment  of  Congress,  these  tribes 
could  no  longer  be  safely  permitted  to  handle.  The  statutes 
of  Congress,  then,  must  be  examined  to  determine  the  limitations 
of  tribal  sovereignty  rather  than  to  determine  its  sources  or  its 
positive  content.  What  is  not  expressly  limited  remains  within 
the  domain  of  tribal  sovereignty. 

The  acts  of  Congress  which  appear  to  limit  the  powers  of  an 
Indian  tribe  are  not  to  be  unduly  extended  by  doubtful  infer- 
ence. 


wSbg  hi  re  Mayfidd,  Petitioner,  Ul  U.  S,  107,  115,  116  (1891). 


SECTION  2.  THE  DERIVATION  OF  TRIBAL  POWERS 


From  the  earliest  years  of  the  Republic  the  Indian  tribes  have 
been  recognized  as  “distinct,  independent,  political  communi- 
ties, and,  as  such,  qualified  to  exercise  powers  of  self-govern- 
ment, not  by  virtue  of  any  delegation  of  powers  from  the  Federal 
Government,  but  rather  by  reason  of  their  original  tribal I sov- 
ereignty Thus  treaties  and  statutes  of  Congress  have  been 
looked  to  by  the  courts  as  limitations  upon  original  tribal  pmvers, 
or,  at  most,  evidences  of  recognition  of  such  powers,  rather  than 
as  the  direct  source  of  tribal  powers.  This  is  but  an  application 
ol  the  general  principle  that  “It  is  only  by  positive  enactments, 

3 Worcester  v.  Georgia,  6 Pet.  &15,  559  (1832).  ^ 

122 


even  in  the  case  of  conquered  and  subdued  nations,  that  their 
laws  are  changed  by  the  conqueror.”  4 
In  point  of  form  it  is  Immaterial  whether  the  powers  of  an 
Indian  tribe  are  expressed  and  exercised  through  customs  handed 
down  by  word  of  mouth  or  through  written  constitutions  dud 
statutes.  In  either  ease  the  laws  of  the  Indian  tribe  owe  their 
force  to  the  will  of  the  members  of  the  tribe. 


* Wall  v . Williamson , S Ala.  48,  51  (1845),  upholding  tribal  law  of 
divorce.  And  see  Wharton,  Conflict  of  Laws  (3d  ed.  1905),  vol  1 sec  9 * 
meaton,  Elements  of  International  Law  (6th  ed.  by  Phillipson,  1918) 
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The  earliest  complete  expression  of  these  principles  is  found 
in  the  case  of  Worcester  v.  Georgia*  In  that  east*  the  State  of 
Georgia,  in  its  attempts  to  destroy  tlio  tribal  government  of  the 
Cherokee^*  lmd  imprisoned  a white  man  living  among  the 
Giicrokces  with  the  consent  of  the  tribal  authorities.  The 
Supreme  Cmjiv  of  the  United  Slates  held  that  h*s  imprisonment 
was  in  violation  of  the  Constitution,  that  the  state  had  no  right 
to  infringe  upon  the  federal  power  to  regulate  intercourse  with 
the  Indians,  and  that  the  Indian  tribes  were,  In  effect,  subjects 
of  federal  law,  to  the  exclusion  of  state  law,  and  entitled  to  exer- 
cise their  own  inherent  rights  of  sovereignty  so  far  ns  might  be 
consistent  with  such  federal  law.  The  court  declared,  per 
Marshall,  C.  Jr. 

The  Indian  nations  had  always  been  considered  as 
dislJnet,  independent,  pul  It  ion  1 communities*  * * *• 

( p.  nno.) 

n * * * * 

^ JH  * and  Hie  settled  doctrine  of  the  law  of  nations  is* 
that  a weaker  power  does  not  surrender  its  inrtcpcml- 
— its  right  to  self-goveruineiil — by  nssochiting  with  a 
stronger,  and  taking  its  protection.  A weak  state,  in 
order  to  provide  for  its  safety,  may  place  itself  under  the 
protection  of  one  more  powerful,  without  stripping  itself 
of  the  right  of  government,  and  ceasing  to  he  a stale, 
Examples  of  this  kind  are  not  wanting  in  Europe.  "Trib- 
utary and  feudatory  states,”  says  Vattcl*  “do  not  therby 
cease  to  he  sovereign  and  independent  states,  so  long  as 
self-government,  and  sovereign  and  Independent  author- 
ity, are  left  in  the  administration  of  the  state.’  At  tun 
present  dny,  more  than  one  state  may  be  considered  as 
holding  its* right  of  self-government  under  the  guarantee 
and  protection  of  one  or  more  allies. 

The  Therokce  nation,  then,  Is  a distinct  community, 
occupying  Its  own  territory,  with  boundaries  accurately 
described,  in  which  the  laws  of  Georgia  can  have  no  force, 
and  which  the  citizens  of  Georgia  have  no  right  to  enter, 
hut  with  the  assent  of  the  Cherokees  themselves,  or  in 
conformity  with  treaties,  and  with  the  acts  of  congress. 
The  whole  intercourse  between  the  United  States  and  this 
nation,  is,  by  our  constitution  and  laws,  vested  in  the 
government  of  the  United  States.  The  act  of  the  state  of 
Georgia,  under  which  the  plaintiff  in  error  was  prose= 
rated,  is,  consequently  void,  and  the  judgment  a nullity. 
* * * (P.  5600 

.John  Marshall's  analysis  of  the  basis  of  Indian  seif-govern- 
ment in  the  law  of  nations  has  been  consistently  followed  by  the 
courts  for  more  than  a hundred  years.  The  doctrine  set  forth 
In  this  opinion  has  been  applied  to  an  unfolding  series  of  new 
problems  in  scores  of  cases  that  have  come  before  the  Supreme 
Court  and  the  inferior  federal  courts.  The  doctrine  has  not 
always  been  so  highly  respected  in  state  courts  and  by  admin- 
istrative authorities.  It  was  of  the  decision  in  Worcester  v, 
Georgia  that.  President  Jackson  is  reported  to  have  said,  ‘‘John 
Marshall  has  made  his  decision  ; now  let  him  enforce  it,”  8 As  a 
matter  of  history,  the  State  of  Georgia,  unsuccessful  defendant 
in  the  ease,  never  did  carry  out  the  Supreme  Court's  decision, 
and  the  ' ‘successful”  plaintiff,  a guest  of  the  Cherokee  Nation, 
continued  to  languish  in  a Georgia  prison,  under  a Georgia  law 
which,  according  to  the  Supreme  Court  decision,  was  uncon- 
stitutional. 

The  case  in  which  the  doctrine  of  Indian  self-government  was 
first  established  has  a certain  prophetic  character.  Administra- 
tive officials;  for  a century  afterwards  continued  to  Ignore  the 
broad  implications  of  the  judicial  doctrine  of  Indian  self-govern- 
ment. But  again  and  again,  as  eases  came  before  the  federal 
courts,  administrative  officials,  stale  and  federal,  were  forced 
to  reckon  with  tlie  doctrine  of  Indian  wolf-government  ami  to 
surrender  powers  of  Indian  tribes  which  they  sought  to  usurp. 


6 G Pet.  515  (1832). 

0 Greeley,  American  Conflict  (1864),  vol.  1,  p.  100- 


Finally,  after  101  years*,  there  appeared  an  udminist ration  Unit 
accepted  the  logical  implications  of  Indian  selLgovernment.' 

The  whole  coui>e  of  judicial  decision  on  I ho  nature  of  Indian 
tribal  powers  in  marked  by  adlim-uoe  to  three*  fundamental 
principles:  (1)  An  Indian  tribe  possesses,  in  the  first  instance, 
nil  tin*  powers  of  any  sovereign  state.  (2)  Conquest  rentiers  the 
tribe  subject  to  the  legislative  power  *d  the  United  Htates  and. 
in  siibsiniiee,  terminates  the  external  powers  of  sovereignty  of 
the  tribe,*  c.  //.,  its  power  to  enter  into  treat ies  with  foreign 
nations,  but  does  not  by  itself  affect  the  Internal  sovereignty  of 
the  tribe,  L e„  its  powers  of  local  seif-govenmieiit.  (o)  These 
powers  arc  subject  to  qualification  by  treaties  and  by  express 
legislation  of  Congress,”  but,  save  as  thus  expressly  qualified, 
full  powers  of  internal  sovereignty  are  vested  in  the  Indian  tribes 
and  in  their  duly  constituted  organs  of  government. 

A striking  nillrmntlcin  of  these  principles  is  found  in  the  case 
of  Talton  v.  Mages. 10  The  question  was  presented  in  that  case 
whether  (he  Fifth  Amendment  of  flit?  Federal  Constitution  oper- 
ated as  a limitation  upon  the  legislation  of  the  Cherokee  Nation. 
A law  of  the  Cherokee  Nation  authorized  n grand  jury  of  five 
persons  to  institute  criminal  proceedings.  A person  indicted 
upon  tins  procedure  and  held  for  trial  in  the  Cherokee  courts 
sued  out  a writ  of  habeas  corpus,  alleging  that  the  law  in  question 
violated  the  Fifth  Amendment  to  the  Constitution  of  the  United 
States,  since  a grand  jury  of  five  was  not  a grand  jury  within 
the  contemplation  of  the  Fifth  Amendment.  The  Supreme  Court 
held  that  the  Fifth  Amendment  applied  only  to  the  acts  of  the 
Federal  Government ; that  the  sovereign  powers  of  the  Cherokee 
Nation,  although  recognised  by  the  Federal  Government*  were 
not  created  l\v  (ho  Federal  Government;  and  that  the  judicial 
authority  of  the  Cherokees  was,  therefore,  not  subject  to  tlie 
limitations  imposed  by  Hie  Bill  of  Rights: 

The  question,  therefore,  is,  does  the  Fifth  Amendment 
to  the  Constitution  apply  to  the  local  legislation  of  the 
Cherokee  nation  so  as  to  require  all  prosecutions  for 
offences  committed  against  the  law's  of  that  nation  to  be 
initiated  by  a grand  jury  organized  in  accordance  with 
the  provisions  of  that  amendment.  The  solution  of  this 
question  involves  an  inquiry  as  to  the  nature  and  origin 
of  the  power  of  local  government  exercised  by  the  Chero- 
kee nation  and  recognized  to  exist  in  it  by  the  treaties 
and  statutes  above  referred  to.  Since  the  ease  of  Barron 
v.  Baltimore , 7 Pet.  243,  it  1ms  been  settled  that  the  Fifth 
Amendment  to  the  Constitution  of  the  United  States  is 
a limitation  only  upou  the  powers  of  the  General  Govern- 
ment, that  is,  that  the  amendment  operates  solely  on  the 
Constitution  itself  by  qualifying  the  powers  of  the  Na- 
tional Government  which  the  Constitution  called  into 
being.  * * * 

The  ease  in  tins  regard  therefore  depends  upon  whether 
the  powers  of  local  government  exercised  by  the  Cherokee 


? The  most  comprehensive  piece  of  Indian  legislation  since  the  Act  of 
June  30,  1834.  4 8 tat.  735.  Is  the.  Act  uf  Juno  18,  1034.  48  Stilt,  084, 
m U,  B.  C„  461—470,  entitled  4iAn  Act  to  conserve  and  develop  Indian 
lands  and  resources ; to  extend  to  Indians  the  right  to  form  business 
and  other  organizations \ to  establish  a credit  system  for  Indians;  to 
grant  certain  rights  of  home  rule  to  Indians ; to  provide  for  vocational 
education  for  Indiana;  and  for  other  purposes,”  and  commonly  known 
as  the  Wheoler-I Toward  Act  or  Indian  Reorganization  Act.  Since  its 
enactment,  this  statute  has  been  amended  in  minor  particulars  (Act  of 
June  in.  1035,  4V  Stat.  378,  25  U-  §-  C 478a,  478b  ; Act  of  August  12, 
1035,  set*.  2.  40  Stat.  571,  596.  25  U.  S.  C,  475a;  Act  of  August  28^1937, 
56  gtat  862  25  U S.  G.  4U3-4G3e),  and  Its  more  important  provisions 
have  boon  extended  to  Alaska  (Act  of  May  1,  1930,  49  Stat,  1250,  48 
U.  S.  C,  302)  mid  Oklahoma  (Act  of  June  26,  1930,  49  Shit.  1907, 
215  L\  S,  C.  501-509), 

» Certain  external  powers  of  sovereignty,  such  ns  the  power  to  make 
war  and  the  power  to  make  treaties  with  the  United  States,  have  been 
recognized  by  the  Federal  Government.  See  Chapter  14,  see,  3, 

0 Sen  for  example,  Bell  v,  Atlantic  «§  P.  7?,  0a. f 63  Fed,  417  (C.  C,  A.  8, 
1894).  And  see  Chapter  5,  sec,  0, 

«103  U.  S.  376  (1896), 
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nation  aru  Federal  powers  created  by  and  springing  from 
the*  Constitution  of  the  United  States*  and  hence  con- 
trolled by  the  Fifth  Amendment  to  that  Constitution,  or 
whether  they  are  loesil  powers  not  created  by  the  Consti- 
tution, although  subject  to  its  general  provisions  and  the 
paramount  authority  of  Congress.  The  repeated  adjudi- 
cat  ions  of  this  court  have  long  since  answered  the  former 
question  in  the  negative,  * * * 

***** 

True  it  is  that  In  many  adjudications  of  this  court  the 
fact  lias  been  fully  recognized,  that  although  possessed 
of  these  attributes  of  local  self-government,  when  exer- 
cising their  tribal  functions,  all  such  rights  arc  subject 
to  the  supreme  legislative  authority  of  the  United  States. 
Cherokee  Nation  v.  Kamtats  Railway  Co ,,  135  U.S.  641, 
where  the  cases  are  fully  reviewed.  Hut  the  existence 
of  the  right  in  Congress  to  regulate  the  manner  in  which 
the  local  powers  of  the  Cherokee  nation  shall  he  exer- 
cised does  not  render  such  local  powers  Federal  powers 
arising  from  unci  created  by  the  Constitution  of  the  United 
States.  It  follows  that  as  the  powers  of  local  self  govern- 
ment enjoyed  by  the  Cherokee  nation  existed  prior  to 
the  Constitution,  they  are  not  operated  upon  by  the  Fifth 
Amendment,  which,  ns  we  have  said,  had  for  its  sole 
object  to  control  the  powers  conferred  by  the  Constitution 
on  the  National  Government.  * + * (Pp.  882^884.) 

The  decision  in  Till  ton  v.  Mayes  does  not  mean  that  Indian 
tribes  are  not  subject  to  the  Constitution  of  the  United  States. 
It  remains  true  that  an  Indian  tribe  is  subject  to  the  Federal 
Constitution  in  the  same  sense  that  the  city  of  New  Orleans,  for 
instance,  is  subject  to  the  Federal  Constitution.  Tile  Federal 
Constitution  prohibits  slavery  absolutely.  This  absolute  pro- 
hibition applies  to  an  Indian  tribe  ns  well  as  to  a municipal 
government  and  it  has  been  held  that  slave-holding  within  nn 
Indian  tribe  became  illegal  with  the  passage  of  the  Thirteenth 
Amendment.11  It  is,  therefore,  always  pertinent  to  nsk  whether 
an  ordinance  of  a tribe  conflicts  with  the  Constitution  of  the 
United  States.1-  Where,  however,  the  United  States  Constitu- 
tion levies  particular  restraints  upon  federal  courts  or  upon 
Congress,  these  restraints  do  not  apply  to  the  courts  or  legisla- 
tures of  the  Indian  tribes.13  Likewise,  particular  restraints 
upon  the  states  are  inapplicable  to  Indian  tribes. 

It  has  been  held  that  the  guar  maty  of  religious  liberty  in  the 
First  Amendment  of  the  United  States  Constitution  does  not 
protect  a resident  of  New  Orleans  from  religious  oppression  by 
municipal  authorities.14  Neither  does  it  protect  the  Indian 
against  religious,  oppression  On  the  part  of  tribal  authorities. 
As  the  citizen  of  New  Orleans  must  write  guaranties  of  religious 
liberty  into  his  city  charter  or  his  state  constitution,  if  he  de- 
sires constitutional  protection  in  this  respect,  so  the  members  of 
an  Indian  tribe  must  write  the  guaranties  they  desire  into  tribal 
constitutions.  In  fact,  many  tribes  have  written  such  guaranties 
into  tribal  constitutions  that  are  now  in  force.16 


11  In  re  Bah  Quuh , 31  Fed.  32T  (D,  C.  Alaska,  1880). 

15  Gf.  Raff  v.  Burney,  168  U,  S-  218  (1S97),  discussed  infra , sec.  4, 

13  In  United  States  V.  Seneca  Nation  of  New  York  Indians , 274  Fed. 
94C  (D,  Ct  W,  D.  N.  Y.  1921),  it  was  held  that  federal  courts  have 
do  power  to,  set  aside  action  Of  a tribal  council  allegedly  confiscatory 
of  the  property  rights  of  a member  of  the  tribe. 

That  the  First  Amendment  guaranteeing  religious  liberty  does  not 
limit  the  action  of  a tribal  council  is  the  holding  of  Memo.  Sol.  I,  B., 
August  8,  1038  (Lower  Brule  Sioux).  . 

Permali  v.  First  MunicipaHtif,  3 How.  589  (1845). 
iS  A typical  Indian  bill  of  rights  i@  the  following,  taken  from  the 
constitution  of  the  Blnckfcet  Tribe,  approved  December  IB,  1935,  by  the 
Secretary  of  the  Interior,  pursuant  to  see.  16  of  the  Act  of  June  IS, 
1934  (48  Stat.  984,  987,  25  U.  S,  C,  476)  ; 

ARTICLE  VIII— BILL  OF  RIGHTS 

Section  1.  Suffrage.-  -Any  member  of  the  Blackfeet  Tribe, 
twenty-one  (21)  years  of  age  or  over,  ahull  be  eligible  to  vote  at 


An  extreme  application  of  the  doctrine  of  tribal  sovereignty  is 
found  in  the  case  of  E&  parte  Crow  Dog,19  in  which  it.  was  held 
that  the  murder  of  one  Sioux  Indian  by  another  upon  an  Indian 
reservation  was  not  within  the  criminal  jurisdiction  of  any 
court  of  the  United  States,  but  that  only  the  Indian  tribe  itself 
could  punish  the  offense. 

The  contention  that  the  United  States  courts  had  jurisdiction 
in  a case  of  this  sort  was  based  upon  the  language  of  a treaty 
with  the  Sioux,  rather  than,  upon  considerations  applicable 
generally  to  the  various  Indian  tribes.  The  most  important  of 
i he  treaty  clauses  upon  which  the  claim  of  federal  jurisdiction 
was  based  provided : 

* * * And  Congress  shall,  by  appropriate  legislation, 

secure  to  them  an  orderly  government;  they  shall  be  §ub= 
jeet  to  the  laws  of  the  United  States,  and  each  individual 
shall  be  protected  in  his  rights  of  properly,  person,  and 
life.  (F.  568.) 

Commenting  upon  this  clause,  the  Supreme  Court  declared : 

It  is  equally  clear,  in  our  opinion,  that  the  words  can 
have  no  such  effect  as  that  claimed  for  them.  The  pledge 
to  secure  to  these  people,  with  whom  the  United  States  was 
contracting  as  a distinct  political  body,  and  orderly  gov= 
eminent,  by  appropriate  legislation  thereafter  to  be 
framed  and  enacted,  necessarily  implies,  having  regard 
to  all  the  circumstances  attending  the  transaction,  that 
among  the  arts  of  civilized  life,  which  it  was  the  very 
purpose  of  all  these  arrangements  to  introduce  and  natu- 
ralize among  them,  was  the  highest  and  best  of  all,  that 
of  self-government,  the  regulation  by  themselves  of  their 
own  domestic  affairs,  the  maintenance  of  order  and  peace 
among  their  own  members  by  the  administration  of  their 
own  laws  and  customs.  They  were  nevertheless  to  be  sub- 
ject to  the  laws  of  the  United  States,  not  in  the  sense  of 
citizens,  but,  as  they  had  always  been,  as  wards  subject 
to  a guardian ; not  as  individuals,  constituted  members 
of  the  political  community  of  the  United  States,  wuth  a 
voice  in  the  selection  of  representatives  and  the  framing 

any  election  when  he  or  she  presents  himself  or  herself  at  a 
polling  place  within  his  or  her  voting  district. 

Sec.  2,  Economic  rights, — All  members  of  the  tribe  shall  be 
accorded  equal  opportunities  to  participate  in  the  economic 
resources  and  activities  of  the  reservation. 

Seo.  3.  Civil  liberties.^ All  mem  bora  of  the  tribe  may  enjoy 
without  hindrance  freedom  of  worship,  conscience,  speech,  press, 
assembly,  and  association. 

Sec,  4,  Rights  of  accused.^ Any  member  of  the  Blackfeet 
Tribe  accused  of  any  offense  shall  have  the  right  to  a bond,  open 
and  public  hearing,  with  due  notice  of  the  offense  charged,  and 
shall  be  permitted  to  summon  witnesses  on  his  own  behalf. 
Trial  by  jury  may  be  demanded  by  any  prisoner  accused  of  any 
offense  punishable  by  more  than  thirty  days’  Imprisonment.  Ex- 
cessive bail  shall  not  be  required  and  cruel  punishment  shall  not 
be  imposed. 

Twenty-one  other  tribal  constitutions  adopted  prior  to  June  I,  1940, 
contain  more  or  less  similar  guaranties,  as  follows : Constitution  of 
the  Confederated  Salista  and  Kootenai  Tribes  of  the  Flathead  Reser- 
vation, Article  VII ; Confederated  Tribes  of  the  Grand  Rondo  Commu- 
| nlty.  Article  VIII • Hop!  Tribe,  Article  IX ; Lower  Brule  Sioux  Tribe. 
Article  VII ; Makah  Tribe,  Article  VII ; Muckleshoot  Indian  Tribe,  Arti- 
cle VII ; Northern  Cheyenne  Tribe,  Article  V ; Fapago  Tribe,  Article  VI ; 
Puyallup  Tribe,  Article  VII ; Quileute  Tribe,  Article  VII ; Ban  Carlos 
Apache  Tribe,  Article  VI ; Shoghone-Bannoek  Tribes  of  the  Fort  Hall 
Reservation,  Article  VII ; Shoshone-Paiute  Tribes  of  the  Duck  Valley 
Reservation,  Article  VII ; Swinomish  Indians  of  the  Bwinomish  Reser= 
vation.  Article  VII ; Tulniip  Tribes,  Article  VII ; Ute  Indian  Tribe,  Arti- 
cle VII ; Sac  and  Fox  Tribe  of  Indians  of  Oklahoma,  Article  IX ; 
Pawnee  Indians  of  Oklahoma,  Article  VII ; Caddo  Indian  Tribe  of  Okla= 
homo.  Article  X ; Confederated  Tribes  of  the  Warm  Springs  Reserva- 
tion of  Oregon,  Article  VII ; Tonknwa  Tribe  of  Indiana  of  Oklahoma, 
Article  IX  * Bknkomlsli  Indian  Tribe  of  the  Skokomiah  Reservation,  Arti- 
cle VII,  Absentee-Shawnee  Tribe  of  Indians  of  Oklahoma,  Article  IX ; 
Alabama  Quassarte  Tribal  Town,  Article  IX ; Citizen  Band  of  Potawatomi 
Indians  of  Oklahoma,  Article  X ; Tblopthlocco  Tribal  Town  of  Oklahoma, 
Article  VII ; Port  Gamble  Indian  Community  of  Washington,  Article  V ; 
Eastern  Shawnee  Tribe  of  Oklahoma,  Article  IX ; Sbivwits  Band  of 
Pfliute  Indians  of  Shivwltg  Reservation,  Utah,  Article  VI, 

39  109  U.  S.  556  (1883).  Also  see  Chapter  18. 
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of  the  laws,  hut  as  a dependent  community  who  were  In 
a state  of  pupilage,  advancing  from  the  condition  of  a 
savage  tribe  to  that  of  a people  who,  through  the  discipline 
of  labor  and  by  education,  it  was  hoped  might  become  a 
self-support  ing*  and  self-governed  society.  * * * (Pp. 

06SN.69.) 

Jn  filially  rejecting  the  argument  for  federal  jurisdiction  the 
Supreme  Court  declared  * 

* * * It  is  a ease  where,  against  an  express  exception 

in  tiie  law  itself i that  law,  by  argument  and  inference  only, 
is  sought  to  he  extended  over  aliens  and  strangers ; over 
the  members  of  a community  separated  by  race,  by  tradi- 
tion, by  the  instincts  of  a free  though  savage  life,  from  the 
authority  and  power  which  seeks  to  impose  upon  them  the 
restraints  of  an  external  and  unknown  code,  and  to  subject 
thorn  to  ihe  responsibilities  of  civil  conduct,  according  to 
rules  and  penalties  of  which  they  could  have  no  previous 
warning;  which  judges  them  by  a standard  made  by 
others  and  nr/t  for  them,  which  takes  no  account  of  the 
conditions  which  should  except  them  from  its  exactions, 
and  makes  no  allowance  for  their  inability  to  understand 
it  * * * <P-  571.) 

The  force  of  the  decision  in  Ex  parte  Crow  Dog  was  not  weak- 
ened, although  the  scope  of  the  decision  was  limited,  by  subse- 
quent legislation  which  withdrew  from  the  rule  of  tribal  sover- 
eignty a list  of  7 major  crimes,  only  recently  extended  to  IQ.37 
Over  these  specified  crimes  jurisdiction  has  linen  vested  in  the 
federal  courts.  Over  all  other  crimes,  including  such  serious 
crimes  as  kidnaping,  attempted  murder,  receiving  stolen  goods, 
and  forgery,  jurisdiction  resides  not  in  the  courts  of  nation  or 
state  but  only  in  the  Indian  tribe  itself. 

We  shall  defer  the  question  of  the  exact  scope  of  tribal  juris- 
diction for  more  detailed  consideration  at  a later  point.  We  are 
concerned  for  the  present  only  in  analyzing  the  basic  doctrine 
of  tribal  sovereignty.  To  this  doctrine  the  case  of  Ex  parte 
Grow  Dog  contributes  not  only  an  intimation  of  the  vast  aud 
important  content  of  criminal  jurisdiction  inherent  in  tribal 
sovereignty*  but  also  an  example  of  the  consistent  manner  in 
which  the  United  States  Supremo  Court  lias  opposed  the  efforts 
of  lower  courts  and  administrative  officials  to  infringe  upon 
tribal  sovererignty  and  to  assume  tribal  prerogatives  without 
statutory  justification.  The  legal  powers  of  an  Indian  tribe, 
measured  by  the  decisions  of  the  highest  courts,  are  far  more 
extensive  than  the  powers  which  most  Indian  tribes  have  linen 
actually  permitted  by  energetic  officials  to  exercise  in  their  own 
right 

The  acknowledgment  of  tribal  sovereignty  or  autonomy  by  the 
courts  of  the  United  States* 1"  has  not  been  a matter  of  lip  service 


« See  sec.  9,  infra . 

ia  Tho  doctrine  of  tribal  sovereignty  is  well  summarized  in  the  follow- 
ing passage  in  the  case  of  In  re  Bah  Quail*  31  Fed.  327  (D,  C.  Alaska 

1886)  ; 

From  the  organization  of  the  government  to  the  present  time, 
the  various  Indian  tribes  of  the  United  States  linve  been  treated 
as  free  and  independent  within  their  respective  temtones  gov- 
erned by  their  tribal  laws  and  custom*?,  in  all  matters  pertaining 
to  tlieir  internal  affairs,  such  as  contracts  and  the  manner  of 
their  enforcement,  marriage,  descents,  and  the  punishment  for 
crimes  nom  mitted  against  each  other.  They  have  been  excused 
from  all  allegiance  to  the  municipal  laws  of  the  whites  as  prece* 
dents  hr  otherwise  in  relation  to  tribal  affairs,  subject,  however, 
to  such  restraints  ns  were  from  time  to  time  deemed ; necessary 
for  tlieir  own  protection,  and  for  the  protection  of  the  whites 
adjacent  to  them.  Cherokee  Nat , v.  Georfjia,  5 Fet.  1,  lb,  17  , 
Jackson  v.  Goodelh  20  Johns,  198.  (P,  329.) 

And  in  the  ease  of  Anderson  v.  Hatheiw,  174  Cal.  537,  163  Fac.  002, 

005  (103  7),  it  was  said: 

* * » The  Indian  tribes  recognized  by  the  federal  government 

are  not  subject  to  the  laws  of  the  state  in  which  they  are  situated. 
They  are  under  the  control  and  protection  of  the  United  States, 
but  they  retain  tli©  right  of  local  self  government,  and  they  regur 
late  and  control  tlieir  own  local  affairs  and  rights  of  persons  and 
property,  except  as  Congress  has  otherwise  specially  provided  by 
law.  * * ♦ 

Sec,  also,  to  the  same  effect.  Story,  Commentaries  on  the  Constitution 

of  the  United  States  (1S91),  sec.  1099 ; Kent,  Commentaries  on  American 
Q Ith  #d.,  1896),  383-380, 


to  a venerable  but  outmoded  theory.  The  doctrine  has  been 
followed  through  the  most  recent  cases,  and  from  time  to  time 
carried  to  new  implications.  Moreover,  It  1ms  been  administered 
by  the  courts  in  a spirit  of  wholehearted  sympathy  and  respect. 
The  painstaking  analysis  by  the  Supreme  Court  of  tribal  laws 
and  constitutional  provisions  in  the  Chrrokre  Intermarriage 
Cast's*9  is  typical t and  exhibits  a degree  of  respect  proper  to  the 
laws  of  a sovereign  state 

The  sympathy  of  the  courts  towards  the  independent  efforts 
of  Indian  tribes  to  administer  the  institutions  of  self-government 
has  led  to  the  doctrine  that  Indian  laws  and  statutes  are  to 
be  interpreted  not  in  accordance  with  the  technical  rules  of  the 
common  Law,  but  In  the  light  of  tlm  traditions  and  circum- 
stance* of  flic  Indian  people.  Ah  attempt  in  the  ease  of  Ex 
parte  Tiger n to  construe  tho  language  of  the  Creek  Constitution 
in  a technical  sense  was  met  by  the  appropriate  judicial  retort: 

* * * If  the  Creek  Nation  derived  its  system  of  juris- 

prudence through  the  common  law,  there  would  be  much 
plausibility  in  this  reasoning.  But  they  are  strangers  to 
the  common  law,85  They  derive  their  jurisprudence  from 
an  entirely  different  source,  and  they  are  ns  unfamiliar 
with  common-law  terms  and  definitions  as  they  are  with 
Sanskrit  or  Hebrew,  With  them,  Mto  indict’-  is  to  file  a 
written  accusation  charging  a person  with  crime.  * * * 

So,  too,  la  the  case  of  MeOurtain  v,  Grady™  the  court  had  oc- 
casion to  note  that : 

* * * The  Choctaw  constitution  was  not  drawn  by 

geologists  or  for  geologists,  or  in  the  interest  of  science, 
or  with  scientific  accuracy.  It  was  framed  by  plain  peo- 
ple, who  have  agreed  among  themselves  wlmt.  meaning 
should  be  attached  to  it,  and  the  courts  should  give  effect 
to  that  interpretation  which  its  framers  intended  it  should 
have.  * * * 

The  realm  of  tribal  autonomy  which  has  been  so  carefully 
respected  by  tho  courts  has  been  implicitly  confirmed  by  Con- 
gress jn  a host  of  statutes  providing  that  various  administrative 
acts  of  the  President  or  the  Interior  Department  shall  be  car- 
ried out  only  with  the  consent  of  the  Indian  tribe  or  its  chiefs 
or  council.2 * * 005 * * ** 

The  whole  course  of  congressional  legislation  with  respect  to 
the  Indians  lias  been  based  upon  a recognition  of  tribal  nuton= 
omy,  qualified  only  where  the  need  for  other  types  of  govern- 
mental control  has  become  clearly  manifest.  As  was  said  in  a 
report  of  the  Senate  Judiciary  Committee  in  1870; 

Tlieir  right  of  self-government,  and  to  administer  justice 
among  themselves,  after  tlieir  rude  fashion,  even  to  the 
extent  of  inflicting  the  death  penalty,  has  never  been 
questioned.83 

It  is  a fact  that  state  governments  and  administrative  officials 
have  frequently  trespassed  upon  the  realm  of  tribal  autonomy, 
presuming  to  govern  the  Indian  tribes  through  state  law  or 
departmental  regulation  or  arbitrary  administrative  fiat,30  but 
these  trespasses  have  not  impaired  the  vested  legal  powers  of 
local  self-government  which  have  been  recognized  again  and 
again  when  these  trespasses  have  been  challenged  by  an  Indian 
tribe.  "Power  and  authority  rightfully  conferred  do  not  nec- 


203  U.  S.  76  (1906),  And  see  Famous  Smith  V.  United  States*  151 
U.  S.  50  (1894)  ; 8 Op.  A.  G.  300  (1807). 

20  Ana  see  sec.  3,  infra. 

2i2  Ind.  T.  41,  47  S.  W.  304,  305  (1898). 

53  See  Waldron  v.  United  States,  143  Fed.  413  (G.  C*  §*  D.  1905); 
Henson  V,  Johnson,  246  Fac.  868  (1926). 

23  1 Ind.  Ts  107,  38  8.  W,  65,  71  (1896), 

^ See  sec.  10,  infra / 25  TL  S.  C.  130,  182,  159,  162,  184,  218,  225, 
229,  371,  397,  398,  402.  These  provisions  are  discussed  later  under 
relevant  tradings. 

a*  Sen,  Kept.  No.  268,  41st  Cong-,  3d  sess-.  p.  16. 

2*  See  Qsklson,  In  Governing  the  Indian,  U§e  the  Indian!  (1917),  23 
Case  & Comment  722, 
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ossmrily  ecasfi  to  exist  in  con  sequence*  of  long  liouuser." 2T  The 
Wheeler  Howard  Act,’*  by  affording  statutory  recognition  of 
these  powers  of  local  self-government  and  administrative  assist- 
ance in  developing  adequate  media n Isms  for  such  government, 
may  reasonably  be  expected  to  end  the  conditions  that  have  in 
the  past  led  the  Interior  Department  had  various  state  agencies 
to  deal  with  mat  tern  that  arc  properly  within  the  legal  com- 
petence of  the  Indian  tribes  themselves.30 


-T  Unit  fit States  cx  rvl.  8 landing  Hear  v.  Grout:*  25  Fed.  Cns.  No.  14891 
(r.  C.  Nell.  3 879). 

-*  A<* t id  Juno  IS,  193*1,  48  Stilt.  984,  25  U.  S.  G 461  et.  scg.  See  fn. 
7,  supra. 

2!<  On  the  subordination  of  departmental  regulations  to  the  provisions 
of  tribal  constitutions,  see  25  C.  F.  It,  71.4,  161.1,  171.1*],  And  see 
Memo,  Hoi.  I.  D.,  November  11,  1055  (re  Grazing  Regulations).  The 


Neither  the  allotting  of  laud  in  severalty  nor  the  granting  of 
citizenship  has  destroyed  the  tribal  relationship  upon  which 
local  autonomy  rests.30  The  extent,  however,  to  which  the  fore- 
going principles  may  apply  to  scattered  Indian  groups  which 
have  never  exercised  powers  of  self-government  presents  qnes^ 
Hons  to  which  no  authoritative  answers  have  yet  been  given.31 


Secretarial  order  approving  a tribal  constitution  regularly  contains  this 
statement  1 

_ All  rubs  mu!  regulations  heretofore  promulgated  by  the  Interior 
Department  or  by  the  Office  of  Indian  Affairs  so  far  as  they  raay 
he  incompatible  with  any  of  the  provisions  of  the  said  Consti- 
tution nnd  Bylaws  are  hereby  declared  inapplicable  to  these 
Indiana. 

1,0  See  Chapter  S,  gee,  20,  and  Chapter  14,  sec??  1,  2. 

31  See  Goodrich,  The  Legal  Status  of  the  California  Indiana  (1926), 
14  Calif-  L,  Rev.  83,  157, 


SECTION  3,  THE  FORM  OF  TRIBAL  GOVERNMENT 


Since  any  group  of  moil,  in  order  to  net  ns  a group,  must  net 
through  forms  which  give  the  action  the  character  and  authority 
of  group  action,  an  Indian  tribe  must,  if  it  has  any  power  at 
all,  have  the  power  to  prescribe  the  forms  through  which  its  will 
may  ho  registered.  The  first  element  of  sovereignty,  and  the 
last  which  may  survive  successive  statutory  limitations  of  Indian 
Irllml  power,  is  the  power  of  the  tribe  to  determine  and  define 
its  own  form  of  government.  Such  power  includes  the  right 
to  define  the  powers  nnd  duties  of  its  officials,  the  manner 
of  their  appointment  or  election,  the  manner  of  their  removal, 
the  rules  they  are  to  observe  in  their  capacity  as  officials,  and 
| he  forms  and  procedures  which  are  to  attest  the  authoritative 
character  of  nets  done  hi  the  name  of  the  tribe.31 

Such  power  also  includes  the  power  to  interpret  Its  own  laws 
and  ordinances,  which  interpret:) Houh  will  be  followed  by  the 
■ i dr-.  ,:i  courts™ 

The  quosMou  of  whether  action  taken  in  tlie  name  of  an  Indian 
n Uk  iy  in  truth  tribal  action,  has  been  before  state  and  federal 


Oik?  of  tin?  current  popular  superstitions  about  Indians  Is  the 
notion  that  every  Indian  male  over  the  age  of  30  is  either  a chief  ar 
a “Big  Chief.**  This  superstitution  is  of  great  help  to  those  Indians 
or  pseudo-Indians  who  seek  to  earn  a respectable  living  by  selling  snake 
oil  to  the  sick,  or  by  selling  their  fellow-tribesmen’s  land  to  land  specu- 
lators or  to  tlu>  Federal  Government,  or  by  lecturing  to  women’s  clubs 
and  congressional  committees,  or  by  endowing  indigent  lawyers  with 
tribal  business.  It  is  generally  very  difficult  to  persuade  those  who 
lmve  ;,rd<4  "or  or  profited  by  such  transactions  with  Indian  “chiefs*’  that 
the  im'.hii.  in  question  was  not  an  officer  of  his  tribe  and  had  no  tribal 
lands,  t q d suits,  or  tribal  wisdom  to  give  away.  It  is,  therefore, 
a matter  some  concern  to  an  Indian  tribe  that  It  should  have  the 
right  to  dedne  a framework  of  official  action  and  to  insist  that  acts  of 
individual;--  ond  groups  that  do  not  fall  within  that  framework  are  not 
acts  of  tl- j tribp.  This  definition  of  a framework  or  government  may 
take  tin*  form  of  a written  constitution,  or  it  may  take  the  form  of 
the  Britlsl  Constitution,  a disorderly  mass  of  practices  shading  off  Into 
parliamentary  procedure  and  court  etiquette  but  including  at  its  core 
the  essentia!  canons  that  we  invoke,  consciously  or  unconsciously,  to 
decide  whether  the  nets  of  certain  Individuals  are  governmental  or 
nongovernmental  or  antigovernniental- 

On  the  form  of  tribal  organisation,  a lending  authority  hns  this  to  say  * 

The  “tribe*’  ig  something  we  conceive  of  rather  chaotically. 
Yet  these  native  peoples  were  as  neatly  and  elaborately  organized 
politically  ns  many  civilized  peoples  * * *.  (P.  381.) 

m m # m m 

* * * Tlie  police  of  the  Plains  tribes  are.  one  may  say, 

merely  one  facet  of  an  elaborate  ami  highly  complex  bureaucratic 
political  organization,  (I\  200.)  MacLeod,  Police  and  Punish- 
no  nt  among  Native  American*  of  I he  Plains  (10.17),  28  *T,  CrlnL 
Law  and  Criminology  ISi. 

wTalton  v.  Mayes,  103  TJ,  S.  376  (1896).  This  rale  has  been  gener- 
ally followed  by  adminbMrntivP  authorities,  See  for  example  Memo. 
Bol.  I,  D.f  July  5.  1940,  bolding  ttiflt  the  choice  between  two  reasonable 
interpretations  of  u previslm  of.  the  Constitution  of  the  San  Curios 
Apache  Tribe  should  he  made  Iiy  the  tribe  or  its  tribal  council  rather 
than  by  the  Interior  Department. 


courts  on  numy  occasions,  anil  in  every  cuso  the  courts  have 
licit!  Unit  the  definition- of --tlie  form  of  tribal  government  is  n 
mutter  for  the  decision  of  the  Indians  themselves. 

Such  a decision  for  example  Is  found  in  the  case  of  Pueblo  of 
Santa  Rosa  v.  Full**  Certain  attorneys  claimed  to  represent  an 
Indian  pueblo  and  asserted  ownership  of  n large  area  which  tlie 
Federal  Government  considered  public  domain.  The  Indians 
themselves,  apparently,  denied  the  authority  of  the  attorneys 
in  question  to  put  forward  such  a ehllm,  but  the  attorneys  justi- 
fied their  action  on  the  basis  of  an  alleged  agreement  with  the 
“captain"  of  the  Pueblo,  When  the  ease  came  before  the  Supreme 
Court,  that  body  found  that  according  to  the  custom  of  the 
Pueblo  the  ‘‘captain"  would  have  no  authority  to  act  for  the 
Pueblo  in  n matter  of  this  sort,  and  that  such  action  without 
the  approval  of  the  Pueblo  council  would  be  void.  On  the  issue 
of  fact  the  court  found: 

* * * That  Luis  was  without  power  to  execute  the 

papers. in  question,  for  lack  of  authority  from  the  Indian 
council,  in  our  opinion  Is  well  established,  (Pp.  319-320,) 

The  Supreme  Court  reversed  the  decision  of  the  lower  court, 
which  had  dismissed  the  suit  cm  the  merits,  and  held : 

* * * the  cause  must  be  remanded  to  tlie  court  of 

first  instance  with  directions  to  dismiss  the  bill,  on  the 
ground  that  the  suit  was  brought  by  counsel  without 
authority,  but  without  prejudice  to  the  bringing  of  any 
other  suit  hereafter  by  and  with  the  authority  of  the 
alleged  Pueblo  of  Santa  Rosa.  (P.  321.) 

Special  statutes  relating  to  particular  tribes  frequently  desig- 
nate the  tribal  council,  committee,  or  official  who  is  to  pass  upon 


34  273  U,  s.  315  (1927).  To  the  same  effect,  see  7 Op*  A.  Q.  142 
(3855)  ; Memo.  Sol.  1.  D,,  March  11,  1935. 

In  5 Op,  A.  G.  79  (1849),  the  opinion  is  expressed  that  a release  to 
]>e  executed  by  the  ‘‘Greek  Indians”  would  be  valid  “provided,  that  the 
chiefs  and  headmen  executing  it  are  such  chiefs  and  headmen,  nnd 
constitute  the  whole  or  a majority  of  the  couneil  of  the  Creek  nation,” 

In  Rollins  and  Presbrey  v.  United  StatCBs  23  G.  CTs,  106  (1888),  the 
court  finds  that  a chief’s  authority  to  act  in  the  name  of  the  tribe  has 
been  established  by  the  tacit  assent  of  the  tribe  and  by  their  acceptance 
of  the  benefits  of  his  acts. 

On  the  general  question  of  how  a tribe  may  contract,  see  Chapter 
14,  sec.  5. 

In  the  case  of  Mt.  Pleasant  v.  Ganaioorfb,  27 1 N.  Y.  gupp.  78  (1934), 
it  is  held  that  the  Tngcarora  tribal  council  has  never  been  endowed 
with  probate  jurisdiction,  that  no  other  body  has  been  set  up  by  the 
tribe  to  exercise  probate  powers,  and  hence  that  state  courts  may  step 
in  to  remedy  the  lack.  Whether  or  not  the  final  conclusion  is  justified, 
in  the  light  of  such  cases  as  Patterson  v.  Caunoil  of  Seneea  Nation, 
245  N.  Y.  433,  157  N,  E,  734  (1927),  the  opinion  of  the  court  indicates 
at  least  that  the  limitations  which  a tribe  may  impose  upon  the 
jurisdiction  of  its  own  governmental  bodies  and  officers  will  be  respected. 
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matters  entrusted  to  the  tribe  by  Congress.35  Some  statutes  con- 
fer upon  the  President  or  the  Secretary  of  <he  Interim'  super- 
visory powers  over  certain  named  tribal  councils.3*  Numerous 
appropriation  acts  specify  the  tribal  governing  bodies  or  officers 
recognized  by  the  Federal  Government,  in  making  provisions  for 
tribal  approval  of  various  expenditures  or  in  appropriating  tribal 
or  federal  funds  for  salaries  of  Indian  councils,  courts,  or  chiefs.3. 
And  treaties  with  Indian  tribes  frequently  declare  in  express 
language,  or  show  by  the  manner  of  Indian  ratification,  the 
cliaracter  nf  tribal  government,"  Other  treaties  guarantee  that 
such  tribal  governments  will  not  he  subjected  to  state  or  terri- 
torial law*39  Other  treaties  guarantee  to  various  Indian  tribes 


m Act  of  March  3,  1839,  5 Stat  840  (Brotbertown) , It.  S.  § 1765-1779 ; 
Act  of  March  8,  1843,  5 Stab  645  (Stoekbridfie)  ; Act  of  August  6,  1846, 

9 Slat.  55  (Stoekbrldge)  ; Act  of  May  23,  1872,  17  Stat.  159  (Potta- 
watomie nod  Absentee  Shawnee)  ; Act  of  August  7,  1SS2,  22  Stat.  349 
(Indian  Territory)  ; Act  of  March  3,  1SS5,  23  Stat.  340  (Umatilla)  ; 
Act  of  October  19,  1888,  25  Stnt,  G08  (Cherokee)  ; Act  of  February  23, 
1889,  25  Stat.  687  (Shoshones  and  Bannocks,  etc.)  ; Act  of  July  1,  1898, 
30  Stat.  567  (SemiDol©)  ; Act  of  July  1,  1002,  32  Stat.  630  (Kansas) 
Act  of  June  28,  1006,  34  Stat,  539  (Osage)  ; Joint  Res.  of  March  2,  1906, 
34  Stat,  822  (Five  Civilized  Tribes)  ; Act  of  February  8,  1918,  40  Stat. 
433  (Choctaw  and  Chickasaw)  ; Act  of  May  1*4,  1920,  44  Stat,  555  (Chip- 
pewa) ; Act  of  July  2,  1926,  44  Stat.  801  (Pottawatomie)  ; Act  of  July  3, 
1026,  44  Stat.  807  (Crow)  ; Act  of  May  25,  1928,  45  Stat.  737  (Choctaw 
and  Chickasaw)  ; Act  of  March  1,  1020,  45  Stat.  1439  (Klamath)  j Act 
of  March  2,  1020,  45  Stat.  1478  (Osage)  ; Joint  Res,  of  May  12,  1930, 

46  Stat.  288  (Yankton  Sioux  Tribe)  ; Act  of  June  19,  1930,  46  Stat.  788 
(Choctaw  and  Chickasaw)  ; Act  of  February  14,  1931,  46  Stat.  1105 
(Klamath)  ; Act  of  April  21,  1932,  47  Stat.  88  (Choctaw  and  Chickasaw)  ; 
Act  of  April  25,  1932,  47  Stat,  137  (Cherokee)  ; Act  of  April  27,  1032, 

47  Stnt.  140  (Seminole)  ; Act  of  June  8,  1932,  47  Stat.  109,  (FAn^e 
Band  of  Lake  Superior)  ; Act  of  June  30,  1932,  47  Stat.  420  (Crow  and 
Fort  Peck)  ; Act  of  June  6,  3984,  48  Stat,  910  (Quinault)  ; Act  of  June 
19,  1935,  40  Stat*  388  (Tlinirit  and  Ilaida  Indians  of  Alaska)  ; Act  of 
August  19,  1937,  50  Stat.  699  (Cherokee)  ; Act  of  June  25,  3938,  52  Stat. 
1207  (Klamath). 

aa  See  Act  of  June  7,  1807,  30  Stat.  62,  84  (Five  Tribes)  ; Act  of  March 
3,  1001,  31  Stat.  1058,  1077  (Five  Tribes)  ; Act  of  June  28,  1906,  84  Stat, 
E39,  545  (conferring  power  to  remove  members  of  Osage  Council),  upheld 
in  United  States  ex  rcl.  Brown  v.  Lam,  232  U.  S.  598  (1014). 

ni  Act  of  June  26,  1834,  4 Stat.  682,  085 ; Act  of  July  27,  1868,  15  Stat, 
198,  210,  211  ; Act  of  July  15,  1870,  10  Stat.  335,  359 ; Act  of  March  3, 
1871,  10  Stat.  544,  060  ; Act  of  May  29,  1872,  17  Stat.  165,  189  ; Act  of 
February  14,  1873,  17  Stat.  437,  460  ; Act  of  June  22,  1874,  18  Stat.  140, 
171  ; Act  of  March  3,  1875,  18  Stat.  420,  434,  444,  451  ; Act  of  March  3, 
1877,  10  Stat.  271,  280;  Act  of  May  15,  1886,  24  Stat.  29,  32;  Act  of 
Jurs  7.  18D7,  80  Stat,  62,  84,  92  ; Act  of  March  3,  1901,  31  Stat.  1058, 
1077  ; Act  of  March  3,  1903,  32  Stat-  982,  1Q08  ; Act  of  June  21,  1906, 
34  Stat.  325,  342  ; Act  of  March  3,  1909,  35  Stat*  781,  800 ; Act  of  March 
3,  1911,  36  Stilt.  10D8,  1065  ; Act  of  June  3Q,  1913,  38  Stat.  77 ; Act  of 
August  1,  1914,  38  Stat,  582;  Act  of  May  18,  1916,  39  Stat.  123;  Act 
of  March  2,  1917,  39  Stat,  960 ; Act  of  May  25,  1918,  40  Stat.  561 ; Act 
of  June  30,  1919,  41  Stat.  3 ; Act  of  February  14,  1920,  41  Stat,  408  ; 
Act  of  March  3,  1921,  41  Stat,  1225;  Act  of  May  24,  1922,  42  Stat.  552; 
Act  of  January  24,  1923,  42  Stat,  1174  ; Act  of  June  5,  1924,  43  Stat.  390 ; 
Act  of  March  3,  1925,  48  Stat,  1141;  Act  of  May  10,  1026,  44  Stat.  453, 
458  ; Act  of  January  12,  1927,  44  Stat.  934,  930  ; Act  Of  March  4,  1929, 
45  Stat.  1562,  1066,  1584 ; Act  of  April  22,  1932,  47  Stat,  91*  94,  112 ; 
Act  of  February  17,  1933,  47  Stat,  820,  S24,  839  ; Act  of  March  2,  1934, 

48  Stat,  862,  866  ; Act  of  May  9,  1935,  49  Stat.  176,  182r  195  ; Act  of 
June  22,  1036,  49  Stat,  1757,  1763;  Act  of  May  9,  1938,  52  Stat.  201, 
314,  315, 

ss  Treaty  of  August  7,  1790,  with  the  Greek  Nation,  7 Stnt.  35  ‘ Treaty 
of  September  14,  1816,  with  the  Cherokee  Nation,  7 Stat,  148 ; Treaty  of 
July  8,  1817,  with  the  Cherokee  Nation,  7 Stat.  156 ; Treaty  of  February 
12,  1825,  with  the  Creek  Nation,  7 Stat.  237  ; Treaty  of  September  21, 
1832,  with  the  Sac  and  Fog  Indians,  7 Stnt.  374  ; Treaty  of  April  1,  1850, 
with  the  Wyandot  Tribe,  9 Stat,  987  ; Treaty  of  May  10,  1854,  with  the 
Shawnee  Indians,  10  Stat.  1053  ; Treaty  of  January  17,  1837,  with  the 
Choctaws  and  Chickaeaws,  11  Stat.  573*  Treaty  of  July  31,  1855,  with 
the  Ottowa  and  Chippewa  Indians,  11  Stat.  .621;  Treaty  of  August  2, 
1855,  with  the  Chippewa  Indians,  11  Stat.  633  ; Treaty  of  July  19,  1866, 
with  the  Cherokee  Nation,  14  Stat.  799  ; Treaty  of  June  30,  1902,  with 
the  Creek  Tribe,  32  Stat.  500.  And  see  United  States  v.  Anderson,  225 
Fed,  825  <D,  C-  E.  D.  WIs.  1915). 

Art.  IV  of  Treaty  of  September  27,  1S3Q,  with  the  Choctaw  Nation, 
7 Stat.  383,  334 ; Art.  XIV  of  the  Treaty  of  March  24,  1832,  with  the 

o 


-the  right  to  establish  their  own  form  of  government,  appoint 
their  own  officers,  and  administer  their  own  laws;  subject,  how- 
ever, to  the  legislation  of  the  Congress  of  the  United  States 
regulating  trade  and  intercourse  with  the  Indians.”  40  Various 
other  powers,  including  the  power  to  pass  upon  various  federal 
expenditures,  the  power  to  manage  schools  supported  by  the 
Federal  Government,  the  power  to  allot  land,  and  the  power 
to  designate  missionaries  to  act  in  a supervisory  capacity  with 
respect  to  annuity  distributions,  are  conferred  or  confirmed  hy 
special  treaty  provisions.4* 

In  accordance  with  the  rule  applicable  to  foreign  treaties,  the 
courts  have  repeatedly  indicated  that  they  will  not  go  behind  the 
terms  of  a,  treaty  to  inquire  whether  the  representatives  of  the 
tribe  accepted  as  such  by  the  President  and  the  Senate  were 
proper  representatives.42 

Treaties  must  be  viewed  not  only  us  forms  of  exercising  federal 
power,  but  equally  as  forms  of  exercising  tribal  power,4*  And 
from  the  standpoint  of  tribal  law,  a later  ordinance  may  supersede 
a treaty,  just  as  a later  act  of  Congress  may  supersede  a treaty, 
although  in  either  case  an  international  liability  may  result,*14 

Recognition  of  tribal  governments  and  tribal  powers  may  be 
found  not  only  In  acts  of  Congress  and  in  treaties  but  also  in 
state  statutes,  which,  when  adopted  with  the  advice  and  con- 
sent of  the  Indians  themselves,  have  been  accorded  special 
weight* 

Not  only  must  officers  presuming  to  act  in  the  name  of  an  Indian 
tribe  show  that  their  acts  fall  within  their  allotted  function  and 
authority,  but  likewise  the  procedural  formalities  which  tradi- 
tion or  ordinance  require  must  be  followed  in  executing  an  act 
within  the  acknowledged  jurisdiction  of  the  officer  or  set  of 
officers*40 

Cisok  Tribe,  7 Stnt.  306,  308  ; Art.  V of  the  Treaty  of  December  29,  1885, 
with  the  Cherokee  Tribe,  7 Stat.  478,  481, 

■to  Art  IV  of  the  Treaty  of  January  15,  1838,  with  the  New  York 
Indians  * 7 Stat.  550,  50i,  Accord ; Art.  7 of  the  Treaty  of  June  22,  1855, 
with  the  Choctaws  one!  Cllickasaws,  ll  Stat*  611,  612.  Cf.  19  Op,  A.  G. 
342  (1S39)  (holding  establishment  of  national  bank  in  Creek  Nation 
unlawful).  See  Chapter  23,  sec*  3, 

4i Treaty  of  January  31,  1786,  with  the  Slmwanoe  Nation,  7 Stat*  26; 
Treaty  of  June  3,  1825,  with  the  Kansas  Nation,  7 Stat,  244;  Treaty 
of  January  24,  1820,  with  the  Creek  Nation,  7 Stat.  286;  Art.  VIII  of 
Treaty  of  July  20,  1831,  with  the  Shawnees  and  Senecas,  7 Stat,  351, 
353  ; Art  VI  of  the  Treaty  of  March  28,  1836,  with  the  Ottowas  and 
Chippewa's,  7 Stat.  491,  493;  Art.  Ill  of  the  Treaty  of  April  23,  1836, 
with  the  Wynndnts,  7 Stat,  502;  Art,  I of  the  Treaty  of  January  4,  1845, 
with  the  Creeks  and  Seminoles,  9 Stat.  821 ; Art*  II  of  the  Treaty  of 
August  6,  1846,  with  the  Cherokees,  9 Stat.  871;  Art.  VI^  of  the  Treaty 
of  June  22,  1852,  with  the  Chickasawa,  ID  Stat,  074,  975  ; Art.  IV  of 
the  Treaty  of  March  17,  1842,  with  the  Wyandott  Nation,  11  Stnt.  581, 
582;  Art.  VI  and  Art.  VII  of  the  Treaty  of  June  22,  1855,  with  the 
Choctaw  and  Chickasaw  trikes,  11  Stat.  611,  612,  613 ; Art/  III  of  the 
Treaty  of  February  5,  1856.  with  the  Stoekbridge  and  Mu  pace  tribes, 
11  Stat  663  666;  Art,  VI  of  the  Treaty  of  August  7,  1856,  with  Creek 
and  Seminole  Indiana,  ll  Stat.  699,  703-704  ; Art.  V of  the  Treaty  of 
September  24,  1857,  with  the  Pawnee  Indians,  11  Stat*  729,  7B1 ; Art, 
VII  of  the  Treaty  of  March  12,  1858,  with  the  Ponca  Tribe,  12  Stat*  997, 
1000 ; Art.  VII  of  the  Treaty  of  May  7,  1864,  with  the  Chippewa  Indians, 

13  Stat  693,  694  ; Art.  I of  the  Treaty  of  March  21,  i860,  with  the 
Seminole  Indians,  14  Stnt.  755,  756  ; Treaty  of  April  7,  I860,  with  the 
Bol§  Forte  band  of  Chippewa  Indians,  14  Stat.  765  ; Art,  XXIV  of  the 
Treaty  of  April  28,  3866,  with  the  Choctaw  nnd  Chickasaw  Nations,  14 
Stat  769,  776-777;  Treaty  of  June  14,  1868,  with  the  Creek  Nation, 

14  Stat.  785  ; Treaty  of  July  19,  1866,  with  the  Cherokee  Nation,  14  Stat. 
709  ; Treaty  of  February  19,  1867,  with  the  Sissiton  and  Warpeton  bands 
Of  Dakota  ‘or  Sioux  Indiana,  15  Stat.  505 ; Art.  VIII  6’f  the  Treaty  of 
February  23,  1867,  with  the  Shawnees  Indians,  15  Stat.  513,  §15* 

42  United  States  v.  New  York  Indians,  173  U*  S,  464  (1S9U)  ; Fellows  v. 
Blacksmith^  19  How.  366  (1856),  See  Chapter  8,  sec,  1. 

« See  Chapter  34,  sec.  3. 

44  The  CMekasaw  Frccdmen,  103  U.  S*  115  (1904).  See  Chapter  3,  see.  1. 

*®  United  Staten  esf  rel,  Kennedy  v.  Tyler f 209  U.  S.  13  (1025).  And  see 
Chapter  3. 

40  Thus  in  Walker  v,  MoLoud , 204  U,  S.  302  (1907),  the  Supreme  Court 
held  invalid  a claim  of  title  under  a sale  by  a sheriff  of  the  Choctaw  Nation, 
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THE  SCOPE  OF  TRIBAL  SELF- GOVERNMENT 


The  doctrine  of  do  facto  officers  has  been  applied  to  an  Indian 
tribe,  in  accordance  with  the  rule  applied  to  other  governmental 
agencies,  so  ns  to  safeguard  from  collateral  attack  acts  and 
documents  signed  by  officers  acting  under  color  of  authority, 
though  subject,  in  proper  proceedings,  to  removal  from  office,47 
Based  upon  the  analogy  of  the  constitutional  law  of  the  United 
States,  the  doctrine  has  been  applied  to  Indian  statutes  and  con- 
stitutional provisions  that  statutes  deemed  by  tlie  courts  to  be 
violative  of  constitutional  limitations  are  to  be  regarded  as  void.451 

The  earlier  statutes  of  Congress  frequently  recognized  the  au- 
thority of  chiefs  and  headmen  to  act  for  a tribe.49  In  conform- 
ity with  the  policy  of  breaking  down  such  authority,  later  stat- 
utes frequently  contemplated  action  by  general  councils  open  to 
nil  male  adult  members  of  the  tribe/'0 

Other  congressional  legislation  lias  specifically  recognized  the 
propriety  of  paying  salaries  to  tribal  officers  out  of  tribal  funds." 

The  power  to  define  a form  of  government  is  one  which  has 
been  exercised  to  the  full,  and  it  would  be  impossible  within 
the  compass  of  this  chapter  to  analyze  the  forms  of  govern- 
ment that  different  Indian  communities  have  established  for 
themselves.  Indeed,  it  may  be  said  that  the  constitutional  his- 
tory of  the  Indian  tribes  covers  a longer  period  and  a wider 


for  lho  reason  that  the  sheriff  had  failed  to  act  In  accordance*  with  Choc- 
taw lawn  governing  such  sales. 

In  19  Op.  A.  G.  179  (1888),  it  ie  held  that  a decree  of  divorce  which 
has  not  been  signed  by  a judge  or  cleric  of  court,  as  required  by  the  laws 
of  the  Choctaw  Nation,  Is  invalid. 

In  re  Darch , 205  N,  Y.  Supp.  SO  (1933),  involves  action  of  a special 
tribal  council  meeting  to  which  only  a few  members  of  the  council  were 
invited.  Tlie  action  was  declared  invalid  on  the  ground  that  the  council's 
rules  of  procedure  required  due  notice  of  a special  meeting  to  he  given 
to  all  the  members  of  the  council.  Based  on  an  analogy  taken  from 
corporation  law,  the  rule  was  hud  down  that  violation  of  this  require- 
ment rendered  the  acts  of  the  council  invalid. 

In  2o  Op.  A.  G.  308.  809,  312  (1904),  it  appeared  that  certain  sums 
were  to  he  paid  to  attorneys  “only  after  the  tribal  authorities,  thereunto 
duly  and  specifically  authorized  by  the  tribe,  shall  have  signed  a writing 

* * By  resolution  of  the  tribe  the  business  committee  had  been 

authorized  to  sign  the  writing  in  question,  The  signatures  of  the 
business  committee,  in  the  opinion  of  the  Attorney  General,  met  the 
statutory  requirement : 

The  proceedings  of  the  council  svcrc  regular,  and  the  motions  were 
carried  by  a sufficient  number  of  voters,  though  less  than  a majority 
of  those  present.  (Bee  Stott*,  y.  Vanocdai,  131  Inti,,  38S ; At= 
tnrney-Gencral  y.  Shepard,  02  N.  IT.  3 S3  ; and  Mount  v.  Parker, 
32  N.  J,  Law,  841.) 

4f  Bee  Noflre  v.  United  Staten,  104  U-S,  657  (1897)  * Seneca  Nation 
of  Indians  v,  John , 16  N,  Y,  Supp,  40  (1S9I). 

Sec  Whitmire,  Trustee  v.  Cherokee  Nation,  ct  ah,  30  C.  CIs,  138 
(1895)  ; Delaware  Indians  v.  Cherokee  Nation , 38  C,  CIs,  234  (1903), 
aff'd  193  XI.  S.  127  (1904)  ; If)  Op.  A.  G,  229  (1889), 

™ 20  U,  S,  C.  120 ; 

"Withholding  of  moneys  or  goods  on  account  of  intoxicating 
liquors.  No  annuities,  or  moneys,  or  goods,  shall  l»e  paid  or  dis- 
tributed to  Indians  * * + uniil  the  chiefs  and  headmen  of 

the  tribe  shall  have  pledged  themselves  to  use  all  their  infliv 
cnce  and  to  make  all  proper  exertions  to  prevent  the  introduc- 
tion and  sale  of  such  liquor  in  their  country.  (R.  S,  § 2087.? 

25  U.  S.  C.  182  : 

Mode  of  distribution  of  goods. — Whenever  goods  ami  merchan- 
dise are  delivered  to  tlie  chiefs  of  a tribe,  for  the  tribe,  such 
goods  and  merchandise  shall  be  turned  over  by  the  agent  of 
super  in  tend  out  of  such  tribe  to  the  chiefs  in  bulk,  and  in  the 
original  package,  as  nearly  as  practicable,  and  ill  tile  presence 
of  the  headmen  of  the  tribe,  if  practicable,  to  he  distributed  to 
tho  tribe  hy  the  chiefs  in  such  manner  as  the  chiefs  may  deem 
best,  in  the  presence  of  the  agent  or  superintendent.  (R.  E 

§ 2090.) 

And  cf.  Act  of  June  14,  1862,  sec.  3,  12  Stat.  427,  25  U,  S.  C,  187,  R.  S. 
i 2121. 

M S?e  Klamath  d Modoc  Tribes  v.  United  States,  298  U.  S,  244,  248 
(1935), 

51  25  U.  S.  C.  162,  after  providing  generally  for  the  segregation,  deposit,- 
nnd  investment  of  tribal  funds,  contains  the  following  qualification  : 

* * * That  any  part  of  tribal  funds  required  for  support  of 

schools  or  pay  of  tribal  officers  shall  be  excepted  from  segrega- 
tion or  deposit  as  herein  authorized  and  the  same  shall  be 
expended  for  the  purposes  aforesaid : * * * 


range  of  variation  than  the  const!  tilt  tonal  history  of  the  colonies, 
the  states,  and  the  United  States.  It  was  some  time  before  the 
immigrant  Columbus  reached  these  shores,  according  to  eminent 
historians,  that  the  first  Federal  Constitution  on  the  American 
Continent  was  drafted,  the  Gayanoshngowu,  or  Great  Binding 
Law  of  the  Five  (later  six)  Nations  (Iroquois) , 53  It  was  in 
this  constitution  that  Americans  first  established  the  democratic 
principles  of  initiative,  recall,  referendum,  and  equal  suffrage/3 
In  this  constitution,  also,  were  set  forth  the  ideal  of  the  respon- 
sibility nf  governmental  officials  to  the  electorate,  and  the  obli- 
gation of  the  present  generation  to  future  generations  which 
we  call  the  principle  of  conservation,64 

Between  the  time  of  the  adoption  of  the  Constitution  of  the 
Five  Nations  and  tlie  adoption  hy  more  than  a hundred  Indian 
tribes  of  written  constitutions  pursuant  to  tho  Act  of  June  IS, 
1984,  there  is  a fascinating  history  of  political  development  that 
has  never  been  pieced  together.®  Students  of  Indian  law  know 
of  the  achievements  of  the  Five  Civilized  Tribes  in  constitution 
making  by  reason  of  occasional  references  in  the  decided  cases 


S-A.  C,  Parker,  "The  Constitution  of  tlie  Five  Nations* * * * §’  (New  York 
State  Museum  Bulletin,  No,  184). 

2:1 93,  Whenever  n specially  important  matter  or  a great  emergency 
Jr?  presented  before  tlie  Confederate  Council  and  the  nature  of 
the  matter  affects  the  entire  body  of  the  Five  Nations,  threat- 
ening their  utter  ruin,  then  the  Lords  of  the  Confederacy 
must  submit  tho  matter  to  the  decision  of  their  people  and  the 
decision  of  the  people  shall  affect  the  decision  of  'he  Confederate 
Council.  This  decision  shall  be  a confirmation  of  the  voice  of  the 
people. 

94,  The  men  of  every  clan  of  the  Five  Nations  shall  have  a 
Council  Fire  ever  burning  in  readiness  for  a council  of  the  clan. 
When  it  seems  necessary  for  it  council  to  be  held  to  discuss  the 
welfare  of  the  clans,  then  the  men  mny  gather  about  the  fire. 
This  council  shall  have  the  same  rights  us  the  Council  of  the 
women, 

95.  The  women  of  every  cion  of  the  Five  Nations  shall  have  a 
Council  Fire  ever  burning  in  readiness  for  a council  of  tho  clan. 
When  in  their  opinion  it  seems  necessary  for  the  interest  of  tbe 
people  they  shall  hold  a council  and  their  decision  and  £ecom= 
mondatioii  shall  he  introduced  before  the  Council  of  Lords  by  the 
War  Chief  for  its  consideration. 

90.  AH  the  Clan  council  fires  of  a nation  or  of  the  Five  Nations 
may  unite  into  one  general  council  fire,  or  delegates  from  all  the 
council  fires  may  be  appointed  to  unite  in  a general  council  for 
discussing  the  interests  of  the  people.  The  people  shall  have,  the 
right  to  make  appointments  and  to  delegate  their  power  to  others 
of  their  number.  When  their  council  shall  have  come  to  u con- 
clusion on  any  matter,  their  decision  shall  be  reported  to  the 
Council  of  the  Nation  or  to  the  Confederate  Council  (as  the  ease 
may  require)  by  the  War  Chief  or  the  War  Chiefs,  (The  Consti- 
tution of  the  Five  Nations,  translated  and  edited  by  A.  C, 
Parker, ) 

M 28.  When  a candidate  Lord  is  to  be  installed  ho  shall  furnish 
four  strings  of  shells  for  wampum)  one  span  in  length  hound 
together  at  one  end.  Buell  will  constitute  the  evidence  of  his 
pledge  to  the  Confederate  Lords  that  he  will  live  according  to  the 
constitution  of  tlie  Great  Peace  and  exercise  justice  In  all  affairs. 

When  the  pledge  is  furnished  the  Speaker  of  the  Council  must 
hold  the  shell  strings  in  his  hand  and  address  the  opposite  side  of 
tlie  Council  Fire  and  he  shall  commence  his  address  saying:  “Now 
behold  him.  He  has  now  become  a Confederate  Lord,  Bee  how 
splendid  he  looks.”  An  address  may  then  follow.  At  the  end 
it  shall  send  the  bunch  of  shell  strings  to  the  opposite  side  and 
they  shall  be  received  as  evidence  of  the  pledge.  Then  shall  the 
opposite  side  say ; 

“We  now  do  crown  you  with  the  sacred  emblem  of  the  deer's 
antlers,  the  emblem  of  your  Lordghip,  You  shall  now  become  a 
mentor  of  the  people  of  the  Five  Nations,  The  thickness  of  your 
skin  shall  he  seven  spans— which  Is  to  say  that  you  shall  be  proof 
against  anger,  offensive  actions  and  criticism.  Your  heart  shall 
bp  filled  with  peace  and  good  will  and  your  mind  filled  with  a 
yearning  for  tlie  welfare  of  the  people  of  B’e  Confederacy.  With 
endless  patience  you  shall  carry  out  your  duty  and  your  firmness 
shall  be  tempered  with  tenderness  for  your  people.  Neither  anger 
nor  fury  shall  find  lodgment  in  your  mind  and  all  your  words  and 
actions'  shall  be  marked  with  calm  deliberation.  In  all  of  your 
deliberations  In  the  Confederate  Council,  in  your  efforts  at  law 
making,  in  all  yonr  official  nets,  self  interest  shall  be  east  into 
oblivion.  Cast  not  over  your  shouldor  behind  you  the  warnings 
of  tho  nephews  and  nieces  should  they  chide  you  for  any  error  or 
wrong  you  may  do.  but  return  to  the  way  of  the  Great  Law 
which  is  just  and  right.  Look  and  listen  for  the  welfare  of  the 
whoie  pedDle  and  have  always  in  view  not  only  the  present  but 
also  the  coming  generations,  even  those  whose  faces  are  yet  be- 
neath the  surface  of  the  ground — the  unborn  of  the  future  Nation.” 
(The  Constitution  of  the  Five  Nations,  translated  and  edited  by 
A.  C.  Parker.) 

55  Descriptive  accounts  of  various  tribal  governments  will  be  found  in  : 
J,  J.  Thompson,  Law  Among  the  Aborigines  (1924),  8 111,  L,  Q.  204; 
Hagan,  Tribal  Law  of  the  American  Indian  (1917),  23  Case  A Com.  735  ; 
E.  L.  Watson,  The  Indian  as  a Lawyer  (1930),  7 Dicta,  No.  9,  p.  10. 
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to  the  Clierokee,11*  Creek,55  and  Choctaw63  constitutions.  What  Is 
not  generally  known  is  that  many  other  Indian  tribes  have 
operated  under  written  constitutions,58  The  writing  of  Indian 
constitutions  under  the  Wheeler-Howard  Act  of  June  18,  1934, 
is  therefore  no  new  thing  in  the  legal  history  of  this  continent, 
and  it  is  possible  to  hope  that  some  of  the  political  wisdom  that 
has  already  stood  the  test  of  centuries  of  revolutionary  change 
in  Indian  life  has  been  embodied  in  the  constitutions  of  the  hun- 
dred or  more  tribes  which  have  been  organized  under  that  act,00 


M The  constitution  of  the  Cherokees  wap  a wonderful  adapation  to  the 
circumstances  and  conditions  of  the  time,  and  to  a civilisation 
that  was  yet  to  come.  It  was  framed  and  adopted  by  a people 
some  of  whom  wi?re  still  in  the  savage  state,  and  the  better  portion 
of  whom  lmd  just  entered  upon  that  stage  of  civilisation  which  Is 
characterized  by  industrial  pursuits*  and  it  was  framed  during 
a period  of  extraordinary  turmoil  and  civil  discord,  when  the 
creator  part  of  the  Cherokee  people  hnd  just  been  driven  by  mili- 
tary force  from  their  mountains  and  valleys  in  Georgia,  and  been 
brought  by  enforced  immigration  into  the  country  of  the  "Western 
Clierokees  ; when  a condition  of  anarchy  and  civil  war  reigned  in 
the  territory—a  condition  which  was  to  continue  until  the  two 
branches  of  the  nation  should  be  united  under  the  treaty  of  1846 
(27  C,  Cls.  U,,  l)  ; yet  for  more  than  half  a century  It  has  met  the 
requirements  of  a"  race  steadily  advancing  in  prosperity  and 
education  and  enlightenment  so  well  that  it  has  needed,  so  far 
as  they  are  concerned,  no  material  alteration  or  amendment,  and 
deserves  to  be  classed  among  the  few  great  works  of  intelligent 
statesmanship  which  outlive  their  own  time  and  continue  through 
succeeding  generations  to  assure  the  rights  and  guide  the  destinies 
of  men.  And  it  is  not  the  least  of  the  successes  of  the  constltu 
tion  of  the  Cherokees  that  the  judiciary  of  another  nation  are 
able,  with  entire  confidence  in  the  clearness  and  wisdom  of  its 
provisions,  to  administer  it  for  the  protection  of  Cherokee  citizens 
and  the  maintenance  of  their  personal  and  political  rights.  Jour- 
ncttcttkc  v.  Cherokee  Nation  and  United  Stated,  28  G*  Cls.  281 , 317— 
318  (1803), 

BT  See  Ex  parte  Tiger , 2 Ind,  T,  41,  47  S.  W.  304  (1898). 

See  McCiitiain  v,  Grady,  1 Ind,  T.  107,  38  S,  W.  65  (1306), 

of  December  13,  1934,  constitutions  or  documents  ill  the  nature 
of  constitutions  were  recorded  in  tlie  Interior  Department  for  the  follow* 
ing  tribes'  Absentee  Delaware;  Absentee  Shawnee;  Annette  Islands  Re- 
serve; Rlnckfeet  ; Cherokee;  Cheyenne  and  Arapahoe;  Cheyenne  River; 
Chickasaw  ; Chippewas  of  Michigan;  Choctaw;  Choctaw  (Mississippi); 
Colorado  River ; Creek  or  Muskogee  ; Crow ; Eastern  Cherokee ; Flathead  ; 
Fort  Belknap  ; Fort  Ridwell  ; Fort  Hal!  ; Fort  McDowell ; Fort  Peck  ; 
Fort  Yuma;  Grand  Portage;  Grand  Ronde;  Hoopa  Valley;  Hopi ; 
Iroquois  Confederacy;  Elekapoo ; Kiowa;  Klamath;  Lagunann  Pueblo; 
Lovelock  ; Mnkah  ; Menominee  ; Mescalero  ; Mohican  ; Navajo  ? Osage  ; 
Pima;  Pine  Ridge;  Potowatomie  (Kansas);  Potowatomie  (Okla,)  ; Pyra- 
mid Lake ; Quinaielt ; Red  Lake ; Rocky  Boy ; Rosebud  ; San  Carlos  ; 
Seminole;  Seneca  (N,  Y.)  ; Seneca  (Okla,)  ; Shoshone-Arapahoe ; Slletz  ; 
Sisseton  ; Standing  Rock;  Swinomish ; Tongue  River;  Turtle  Mountain; 
Uintah  and  Ouray;  Warm  Springs;  Western  Shoshone;  White  Earth; 
Winnebago  ; Yakima  ; Yankton, 

As  of  May  15,  1940,  the  following  tribes  had  adopted  constitutions 
or  charters  under  the  Act  of  June  IS,  1934,  as  amended : 

Arizona. — San  Carlos  Apache  Tribe,  constitution  approved  January 
17,  1936 ; Gila  River  Fima-Maricopa  Indian  Community,  May  14,  1930, 
charter  ratified  February  28,  1938 ; Fort  McDowell  Mohavo-Apacbe  Com- 
munity, November  24,  1936,  charter  Juno  6,  1938;  Hop!  Tribe,  December 
ID,  1936;  Papngo  Tribe,  January  6,  1937;  Yavopal-Apache  Indian  Com- 
munity. February  12,  1037;  Colorado  River  Indian  Tribes  of  the  Colorado 
River  Reservation,  Arizona  and  California,  August  13,  1937 ; White 
Mountain  Apache  Tribe,  August  26,  1938 ; Huai  n pal  Tribe  of  tbe 
Ilualapal  Reservation,  December  17,  1938;  Havasupai  Tribe  of  the 
JlavnBUpai  Reservation.  March  27,  1939. 

California. — Big  Valley  Band  of  Pomo  Indians  of  the  Big  Valley 
Runcheria,  January  15,  1936;  Upper  Lake  Band  of  Pomo  Indians  of 
the  Upper  Lake  Ran  eh  or  la,  January  10,  1936 ; Me-wuk  Indian  Com- 
munity of  the  Wilton  Runcheria,  January  15,  1936;  Tale  River  Indian 
Tribe,  January  15,  1936 ; Tuolumne  Band  of  Me-wnk  Indians  Of  the 
Tuolumne  Rancheria*  January  15,  1936.  charter  November  12,  1937 ; 
Fort  Bldwell  Indian  Community.  January  28.  1936;  Kashin  Band  of 
Pomo  Indians  of  the  Stewart’s’ Point  Rancheria,  March  11,  1938;  Man- 
chester Band  of  Pomo  Indians  of  the  Manchester  Raneheria,  March  11, 

1936,  charter  February  27,  1937  ; Covelo  Indian  Community,  December 
1G,  1036,  charter  November  6,  1937;  Quechan  Tribe,  December  18,  1938; 
Quartz  Valley  Indian  Community,  June  15,  1939,  charter  March  12,  1940, 

Colorado. — Southern  Ute  Tribe  of  the  Southern  Ute  Reservation, 
November  4,  1938,  charter  November  1,  1938, 

Idaho . — Shoshone-Bannock  Tribes  of  the  Fort  Hall  Reservation,  April 
30,  1938,  charter  April  17,  1937. 

Iowa, — Sac  and  Fox  Tribe  of  tbe  Mississippi  in  Iowa,  December  20, 

1937. 


O 


While  the  Act  of  June  18,  1034”  had  little  or  no  effect  upon 
the  substantive  powers  of  tribal  self-government  vested  in  the 


Kansas.^ Iowa  Tribe  in  Nebraska  and  Kansas,  February  26,  1937, 
charter  June  19,  1937  ; Kickapoo  Tribe  in  Kansas,  February  20,  1937, 
charter  June  19*  1937 ; Sac  and  Fox  Tribe  of  Missouri,  March  2,  1937, 
charter  June  19,  1937, 

Michigan. — Hannahvllle  Indian  Community,  July  28,  1938,  charter 
August  21,  1937 ; Bay  Mills  Indian  Community,  November  4,  193G, 
charter  November  27,  1937  ; Keweenaw  Bay  Indian  Community,  Decern* 
ber  17,  2936,  charter  July  17,  1937;  Saginaw  Chippewa  Indian  Tribe 
of  Michigan,  May  6,  1937,  charter  August  28,  1937, 

Minnesota . — Lower  Sioux  Indian  Community  in  the  State  of  Minne- 
sota, June  llr  1936,  charter  July  17,  1937 ; Prairie  Island  Indian 
Community  in  the  State  of  Minnesota,  June  20,  1036,  charter  July  23 
1937;  Minnesota  Chippewa  Tribe,  July  24,  1936,  charter  November 
13,  1937. 

Montana, — Confederated  Salish  and  Kootenai  Tribes  of  the  Flathead 
Reservation,  October  28,  1935,  charter  April  25,  1936  ; Chippewa  Cree 
Tribe  of  the  Rocky  Boy's  Reservation,  November  23*  1935,  charter  July 
25,  1930 ; Northern  Cheyenne  Tribe,  November  23,  1935,  charter  Novemu 
her  7,  1936 ; Blackfeet  Tribe  of  the  Blaekfoet  Indian  Reservation, 
December  13.  1935,  charter  August  15,  1936;  Fort  Belknap  Indian 
Community,  December  13,  1935,  charter  August  25,  1037, 

Ae&ras&a.^^Omaha  Tribe  of  Nebraska,  March  30,  1936,  charter 

August  22,  1938 ; Ponca  Tribe  of  Native  Americans,  April  3,  1938, 
charter  August  15,  1936  ; Snntee  Sioux  Tribe  of  Nebraska,  April  3,  1986, 
charter  August  22,  1936;  Winnebago  Tribe  of  Nebraska,  April  3,  1038, 
charter  August  15,  1936, 

Nevada. — Reno-Sparks  Indian  Colony,  January  15,  1986,  charter 

January  7,  1938  ; Pyramid  Lake  Faiute  Tribe,  January  15*  1936,  charter 
November  21,  1936 ; Washoe  Tribe,  January  24,  1936,  charter  February 
27,  1937  ; Bhosbone-Prilute  Tribes  of  the  Duck  Valley  Reservation,  April 
20,  1930,  charter  August  22,  1936  ; Fort  MoDermitt  Faiute  and  Shoshone 
Tribe,  July  2,  1938*  charter  November  21,  1936;  Yerington  Faiute  Tribe, 
January  4,  1937,  charter  April  10*  1937  ; Walker  River  Faiute  Tribe, 
March  26*  1937,  charter  May  8,  1937 ; Te-Moak  Bands  of  Western 
Shoshone  Indians,  August  24,  1988,  charter  December  12,  1938 ; Yomha 
Shoshone  Tribe,  December  20,  1939,  charter  December  22,  1939, 

New  Mexico. — Pueblo  of  Santa  Clara,  December  20,  1935 ; Apache 
Tribe  of  the  Mescalero  Reservation,  March  26,  1938,  charter  August  1, 
1936;  .Ticarilln  Apache  Tribe  of  New  Mexico,  August  4,  1937,  charter 
September  4,  1937. 

North  Dakota,' — Three  Affiliated  Tribes  of  the  Fort  Berthold  Reserva- 
tion, June  29,  1936,  charter  April  24,  1937, 

Oregon,— Confederated  Tribes  of  the  Grande  Ronde  Community,  May 
13,  1930*  charter  August  22,  1936;  Confederated  Tribes  of  the  Warm 
Springs  Reservation,  February  14,  1938,  charter  April  23,  1088, 

South  Dakota. — Lower  Brule  Sioux  Tribe,  November  27,  1936,  charter 
July  11,  1936  ; Rosebud  Sioux  Tribe,  December  20,  1935,  charter  March 
16,  1937 ; Cheyenne  River  Sioux  Tribe,  December  27,  1935 ; Oglala 
Sioux  Tribe  of  the  Pine  Ridge  Reservation,  January  15,  1036  ; Flandrenu 
Santee  Sioux  Tribe,  April  24,  1936,  charter  October  31,  1938, 

Texas. — AlabamfuCoushatta  Tribes  of  Texas,  August  19,  1938,  charter 
October  17,  1939. 

Utah, — Ute  Indian  Tribe  of  the  Uintah  and  Ouray  Reservation,  Janu- 
ary ID,  1037,  charter  August  10,  1938 ; Sliivwits  Band  of  Palute  Indians 
of  ihe  Shiv  wits  Reservation,  March  21,  1046, 

Washington, — TulaUp  Tribes,  January  24,  1936,  charter  October  3, 
19.36 ; Swinomish  Indian  Tribal  Community,  January  27*  193b,  charter 
July  25.  1936  ; Puyallup  Tribe,  May  13,  1036  ; Muckleshoot  Indian  Tribe, 
May  13,  1936,  charter  October  31,  1936  ; Mnkah  Indian  Tribe,  May  16, 
1936*  charter  February  27*  1937;  Quileute  Tribe  of  the  Quileute  Res- 
ervation, November  11,  1938,  charter  August  21*  1937 ; Skokomlsh 
Indian  Tribe  of  the  Skokomish  Reservation*  May  3,  1938,  charter  July 
22,  1930  * Kaljspel  Indian  Community  of  the  Kalispel  Reservation,  March 
24,  1938,  charter  May  28*  1938 ; Port  Gamble  Indian  Community, 
September  7,  1939. 

Wisconsin.— Red  Cliff  Band  of  Lake  Superior  Chippewa  Indians,  June 
1,  1936,  charter  October  24,  1938 ; Bad  River  Band  of  the  Lake  Superior 
Tribe  of  Chippewa  Indians  of  the  State  of  Wisconsin*  June  20*  1936, 
charter  May  21,  1938  ; Lac  du  Flambeau  Band  of  Lake  Superior  Chippewa 
Indians  of  Wisconsin,  August  15,  1936,  charter  May  8,  1937 ; Oneida 
Tribe  of  Indians  of  Wisconsin,  December  21,  1936,  charter  May  1,  1937  ; 
Forest  County  Fotawatomi  Community,  February  6,  1937,  charter 
October  30,  1937 ; Stockbridge  Menace  Community,  November  18,  1937, 
charter  May  21,  1938;  Sokaogon  Chippewa  Community*  November  9, 
1938,  charter  October  7,  1939. 

« 48  Stat.  9B4*  25  U,  S-  C.  481,  et.  seq. 
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various  Indian  tribes,03  it  did  bring  about  the  regularization  of 
the  procedures  of  tribal  government  and  a modification  of  the 
relations  of  the  Interior  Department  to  the  activities  of  tribal 
government.  Section  16  of  the  Act  of  June  18,  1034, ^ established 
a basis  for  the  adoption  of  tribal  constitutions  approved  by  the 
Secretary  of  the  Interior,  which  could  not  thereafter  he  changed 
except  by  mutual  agreement  or  by  act  of  Congress.  Tills  section 
was  t'xyiained  In  a circular  letter  of  the  Commissioner  of  Indian 
Affairs  sent  out  almost  immediately  after  the  approval  of  the 
Act  of  June  18,  1034,  in  the  following  terms  .* * ** 

Seg.  16.  Tribal  Organization. — 

Under  this  section,  any  Indian  I libe  that  so  desires 
may  organize  and  establish  a constitution  and  by-la wh  for 
the  management  of  its  own  local  affairs. 

Such  constitution  and  by-laws  become  effective  when  rati- 
fied by  a majority  of  all  the  adult  members  of  the  tribe,01 
or  the  adult  Indians  residing  on  the  reservation,  at  a special 
election.  It  will  be  the  duty  of  the  Secretary  of  the  Inte- 
rior to  call  such  a special  election  whim  any  responsible 
group  of  Indians  1ms  prepared  and  submitted  to  him  u 
proposed  constitution  and  by-laws  which  do  not  violate 
any  Federal  Law,  and  are  fair  to  all  the  Indians  concerned. 
When  such  a special  election  has  been  called,  all  Indians 
who  are  members  of  the  tribe,  or  residents  on  the  reser- 
vation if  the  constitution  is  proposed  for  the  entire  reser- 
vation, will  be  entitled  to  vote  upon  the  acceptance  of  the 
constitution.  * * * If  a tribe  or  reservation  adopts 

the  constitution  and  by-laws  in  this  manner,  such  consti- 
tution and  by-laws  may  thereafter  lie  amended  or  entirely 
revoked  only  by  the  same  process. 

The  powers  which  may  lie  exercised  by  an  Indian  tribe 
or  tribal  council  include  all  powers  which  may  be  exer- 
cised by  such  tribe  or  tribal  council  at  the  present  time, 
and  also  Include  the  right  to  employ  legal  counsel  (sub- 
ject to  tlie  approval  of  the  Secretary  of  the  Interior  with 
respect  to  the  choice  of  counsel  and  the  fixing  of  fees),  the 
right  to  exercise  a veto  power  over  any  disposit  ion  of  tribal 
funds  or  other  assets,  the  right  to  negotiate  with  Federal, 
State  and  local  governments,  and  the  right  to  be  advised 
of  all  appropriation  estimates  affecting  tlie  tribe,  before 
such  estimates  are  submitted  to  tlie  Bureau  of  the  Budget 
and  Congress. 

The  following  Indian  groups  are  entitled  to  take  ad- 
vantage of  this  section:  Any  Indian  tribe,  band,  or  pueblo 
in  the  United  States  (outside  of  Oklahoma)  or  Alaska, 
and  also  any  group  of  Indians  who  reside  on  the  same  res- 
ervation, whether  they  are  members  of  the  same  tribe 
or  not. 

The  constitutions  adopted  pursuant  to  this  section  and  those 
adopted  pursuant  to  similar  provisions  of  law  applicable  to 
Alaska  05  and  Oklahoma00  vary  considerably  with  respect  to  the 

03  So e Memo.  Sol.  I.  B,,  March  25,  1939,  Undoubtedly,  the  act  find 
some  effect  upon  the  attitude  of  administrative  agencies  towards  pow- 
ers which  had  been  theoretically  vested  hi  Indian  tribes  but  frequently 
ignored  in  practice.  See,  for  insfnnca,  decision  "f  the  Comptroller 
General  A-86599,  June  30,  1937,  upholding  tribal  power  to  collect  rent- 
als from  tribal  land  and  declaring: 

* * * having  In  view  the  broad  purposes  of  the  act,  as  shown 

by  its  legislative  history,  to  extend  to  Indians  the  fundamental 
rights  of  political  liberty  and  local  self-government,  and  there 
having  been  shown  file  fact  that  some  of  the  power  so  granted 
by  the  new  net  would  require  the  use  of  tribal  funds  for  their 
accomplishment— -being  nacossnry  incidents  of  such  powers— 
and  the  further  fact  that  tlie  act  of  June  25.  1936,  49  Stat.  1928. 
provides  that  section  20  of  the  Permanent  Appropriation  Repeal 
Act,  48  Sint.  1238,  shall  not  apply  to  funds  hold  in  trust  for 
individual  Indians,  associations  of  individual  Indians,  or^for 
Indian  corporations  chartered  under  the  act  of  June  18rT034, 
this  office  would  not  be  required  to  object  to  the  procedures  sug= 
Rented  in  your  memorandum  for  the  handling  of  tribal  funds  of 
Indian  tribes  organized  pursuant  to  the  sard  act  of  Juno  18,  1984. 

0*48  Stilt  984,  987,  25  U.  S.  G,  476, 

**  This  rule  was  modified  by  the  Act  of  June  15.  1935,  sec.  1,  49  Stat, 
37SP  25  II.  S,  C.  478a,  which  substituted  the  requirement  of  majority 
vote  of  those  voting  in  an  election  where  30  percent  of  the  eligible 
voters  cast  ballots. 

*r,§ee  Chapter  21,  sec.  9, 

«« For  a list  of  Oklahoma  constitutions  and  charters,  see  Chapter  23, 
sec,  13. 


form  of  tribal  government,  ranging  from  ancient  and  primitive 
forms  In  tribes  where  such  forms  have  been  perpetuated,  to  models 
based  upon  progressive  white  communities. 

The  powers  of  self-government  vested  in  these  various  tribes 
likewise  vary  In  accordance  with  the  circumstances,  experience, 
and  resources  of  the  tribe.®  The  extent  to  which  tribal  powers 
are  subject  to  departmental  review  is  again  a matter  on  which 
tribal  constitutions  differ  from  each  other. 

Tlie  procedure  by  which  tribal  ordinances  are  reviewed,  where 
such  review  is  called  for,  is  a matter  which  in  nearly  all  tribal 
constitutions  has  been  covered  in  substantially  identical  terms. 
A typical  provision  is  that  of  the  constitution  of  the  Blackfcet 
Tribe,08  which  reads  as  follows ; 

Article  vj.  Powers  of  thb  Council 
* * v * * 

Sec.  2.  Manner  of  revi c i — Any  resolution  or  ordinance 
which,  by  the  terms  of  this  constitution,  is  subject  to  re- 
view by  the  Secretary  of  the  Interior,  shall  be  presented 
to  the  superintendent  of  the  reservation,  who  shall,  within 
ten  (10)  days  thereafter,  approve  or  disapprove  the  same. 
If  the  superintendent  shall  approve  any  ordinance  or  reso- 
lution, it  shall  thereupon  become  effective,  but  the  super- 
intendent shall  transmit  a copy  of  the  same,  bearing  his 
endorsement,  to  the  Secretary  of  the  Interior,  who  may, 
within  ubiety  (90)  days  from  the  date  of  enactment,  re- 
scind the  said  ordinance  or  resolution  for  any  cause,  by 
notifying  the  tribal  council  of  such  decision.  If  the  su= 
perinteiident  shall  refuse  to  approve  any  resolution  or 
ordinance  submitted  to  him,  within  ten  (10)  days  after 
its  enactment,  he  shall  advise  the  Blackfcet  Tribal  Busi- 
ness Council  of  his  reason  thereof.  If  these  reasons  ap- 
pear to  the  council  insufficient,  it  may,  by  a majority  vote, 
refer  the  ordinance  or  resolution  to  the  Secretary  of  the 
Interior,  who  may,  within  ninety  (90)  days  from  the  (late 
of  its  enactment,  approve  the  same  ill  writing,  whereupon 
the  said  ordinance  or  resolution  shall  become  effective. 

Under  tlie  procedure  thus  established,  positive  action  is  re- 
quired to  validate  an  ordinance  that  is  subject  to  departmental 
review.  Failure  of  the  superintendent  to  act  within  the  pre- 
scribed period  operates  as  a veto.09  Failure  of  tlie  superintend- 
ent or  other  departmental  employees  to  act  xiromptly  in  trans- 
mitting to  the  Secretary  an  ordinance  validly  submitted  and 
approved  does  not  extend  tlie  period  allowed  for  secretarial 
veto.-0  On  the  other  hand,  where  a superintendent  vetoes  an 
ordinance,  failure  of  the  tribe  to  act  in  accordance  with  the  pre- 
scribed procedure  of  referring  the  ordinance,  after  a new  vote, 
to  the  Secretary  of  the  Interior,  will  preclude  validation  of  the 
ordinance,’1 

Secretarial  review  of  tribal  ordinances,  like  Presidential  review 
of  legislation,  involves  judgments  of  policy  as  well  as  judgments 
of  law  and  constitutionality.  Only  a small  proportion  of  such 
ordi nances  have  been  vetoed.  The  reasons  most  commonly  ad- 
vanced for  such  action  by  the  Secretary  of  the  Interior  are : 

1,  That  the  ordinance  violates  some  provision  of  the 

tribal  constitution ; 72 

2,  That  the  ordinance  violates  some  federal  law ; 

3,  That  the  ordinance  is  unjust  to  a minority  group  within 

the  tribe. 


CI  It  h««  been  administratively  determined  that  constitutions  of  groups 
not  previously  recognized  as  tribes,  in  the  political  sense,  cannot  include 
powers  derived  from  sovereignty,  such  as  the  power  to  tax,  condemn 
land  of  members,  and  regulate  inheritance.  Memo.  Sol,  I.  D„  April  15# 
1936,  (Lower  Sioux  Indian  Community ; Prairie  Island  Indian  Com- 
munity. ) 

**  Approved  December  13,  1935. 

m Memo,  Sol.  I.  D,s  April  11,  1940  (Walker  River  Faiute). 

70 Memo.  Sol.  I.  D.,  October  28,  1936  (San  Carlos  Apache), 

74  See  Memo.  Sol,  I.  D,}  April  ll,  1940  (Walker  River  Faiute). 

73  See,  for  example,  Memo.  Sol,  I*  B.f  December  14,  1937  (Hopi). 
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During  the  6 years  following  the  enactment  of  the  Act  of  June 
38,  1034,  Congress  fount!  no  occasion  to  rescind  any  tribal  consti- 
tution or  ordinance,  although  it  undoubtedly  1ms  power  to  do  so, 
nor  was  any  tribal  constitution  adopted  by  an  Indian  tribe  vetoed 
by  the  Secretary  of  the  Interior,  During  this  period,  perhaps 
the  chief  threat  to  the  integrity  of  tribal  government  has  been 
the  willingness  of  certain  tribal  officers  to  relinquish  rosjain nihil i- 
ties  vested  In  thorn  by  tribal  constitutions.  This  tendency  has 
been  somewhat  checked  by  ridings  to  the  eiTect  that,  the  Interior 
Department  will  not  approve  or  be  party  to  such  relinquish  men  t 
of  responsibility.74 

An  attempt  to  outline  the  probable  future  development  of  these 
Indian  constitutions  is  made  in  a recent  article  on  the  subject 
How  Long  Will  Indian  Constitutions  Last V 73 

Any  answer  to  this  question  that  is  more  than  mere 
guesswork  must  square  with  the  recorded  history  of  In- 
dian const  it  lit  ions.  Tribal  constitutions,  after  ail,  are 
not  a radical  innovation  of  the  Now  Deal,  The  history 
of  Indian  constitutions  goes  back  at  least  tu  the  Gnyan- 
eshagowa  (Great  Binding  Law)  of  the  Iroquois  Com 
fedoracy  which  probably  dates  from  the  1 5th  cen- 
tury, * + * 

So  too.  wo  have  the  written  constitutions  of  the  Greek, 
Cherokee,  Choctaw,  Chickasaw,  and  Osage  nations,  printed 
usually  on  tribal  printing  presses,  which  were  in  force 
during  the  decades  from  1830  to  1000. 

These  constitutions  are  merely  historical  records  today. 
Oilier  Indian  constitutions,  however,  retain  their  vitality. 
A good  many  tribes  linvo  had  rudimentary  written  consti- 
tutions, which  simply  recorded  the  procedure  of  their  gen- 
eral council  meetings,  the  method  of  electing  or  removing 
ropi'pscn tn lives  or  “business  committees*”  and  perhaps  a 
brief  statement  of  the  duties  of  officers.  Other  tribes  arc 
governed  by  elaborate  constitutions  which  have  never 
been  recorded.  The  difference  between  n written  and  an 
unwritten  constitution  should  not  be  exaggerated,  ^ The 
rules  concerning  council  procedure;  selection  of  officers, 
and  official  rusponHiliilltios,  which  have  been  followed  by 
the  Creek  towns,  or  liy  the  Rio  Grande  Pueblos,  without 
subs  tan  Hill  alteration  across  four  centuries,  certainly  tie- 
serve  to  be  called  const  i hit  ions.  They  do  not  lose  their 
potency  when  they  are  reduced  to  writing,  as  the  constitu- 
tion of  Laguna  Pueblo  was  reduced  to  writing  thirty 


1 n all  the  recorded  history  of  Indian  constitutions,  two 
basic  facts  stand  out. 

It  in  a fact  of  deep  significance  that  no  Indian  constitu- 
tion has  ever  been  destroyed  except  with  the  consent  of 
the  governed.  Congress  lias  never  legislated  a tribal  gov- 
ernment out  of  existence  except  by  treaty,  agreement  or 
plebiscite.  Even  the  wholesale  destruction  of  vhe  govern- 
ments of  the  Five  Civilized  Tribes  in. the  okl  Indian  Ter- 
ritory was  Accomplished  only  when  the  members  of  these 
tribes,  by  majority  vote,  had  accepted  the  wishes  of  Con- 
gress. These  governments  ceased  to  exist  ns  governments 
primarily  been  use  they  had  admitted  to  citizenship,  and 
to  rights  of  occupancy  in  tribal  lands,  so  many  white  men 
flint  the  original  Indian  comm  unities  could  no  longer 
maintain  a national  existence  apart  from  the  white  set- 
tlers, The  acts  of  Congress  and  the  plebiscite  votes  of  the 


*3  On  federal  review  of  legislation  of  the  Five  Civilized  Tribes,  sec 
diopter  23,  sec,  6. 

74  Memo,  Sal.  I.  D„  May  14,  1988  (veto  of  Oglala  Sioux  resol u l ion  dele- 
gating taxation  powers  to  superintendent),  Seo  also  Memo.  Acting  Sol. 
I.  D.,  July  16,  1937  (disapproving  proposal  for  indefinite  review  of 
actions  of  Business  Committee  of  CMppewa  Crce  Indians  of  the  Rocky 
Boy's  Reservation,  affecting  federally  financed  business  hut  approving 
contractual  provision  for  review  of  such  ordinances  during  p ‘rioil  of 
indebtedness)  ' Memo.  Sol.  I.  B,\  October  10,  39HG  (I turns  of  loan  to 
Bower  Brule  Sioux  Tribe)  ; Memo.  Sol.  I.  B.,  July  12,  1937  (Ft,  Belknap  ; 
delegation  of  leasing  power  to  superintendent  disapproved)  ; Memo,  Sol. 
I.  D„  May  28,  1936  (Ft.  Hall ; same), 

?5F.  S.  Cohen,  How  Long  Will  Indian  Constitutions  Last  (1030),  0 
Indians  nt  Work,  No.  10.  The  excerpts  here  quoted  follow  the  cited  publi- 
cation except  with  respect  to  editorial  abridgments  and  corrections  made 
therein. 


tribes,  which  were  dominated  by  the  ‘‘squaw-men”  and 
i nixed -blonds,  reflected  an  existing  fact.  The  constitution 
of  t ho  lroqrujiH  Donfeclerney  likewise  was  broken  only  by 
tile  Indians  themselves  when  the  Six  Nations  could  not 
agree  on  the  question  of  whether  to  support  the  American 
revolutionaries  or  the  British. 

The  second  basic  fact  that  stands  out  in  a survey  of 
the  life  span  of  Indian  constitutions  is  that  the  Indians 
themselves  cease  to  want  a constitution  when  their  con- 
stituted government  no  longer  satisfies  important  wants. 
When  this  happens,  a tribal  government,  like  any  oilier 
government,  either  dissolves  in  chaos  or  yields  place  to 
some  other  governing  agency  that  commands  greater 
power  or  promises  to  satisfy  in  greater  measure  the  sig- 
nificant wants  of  the  governed. 

If  we  are  to  he  realistic  in  seeking  to  answer  the  ques- 
tion, “How  long  will  the  new  Indian  Constitutions  last?", 
we  must  focus  attention  on  the  human  wants  that  tribal 
governments  under  these  constitutions  are  able  to  satisfy 
rather  than  on  guesses  as  to  what  future  Congresses  and 
future  administrations  may  think  of  Indian  self-govern- 
ment. * * * It  is  extremely  likely  that  organized 

Indian  tribes  will  continue  to  exist  as  long  as  American 
democracy  exists  and  as  long  as  the  American  people 
are  unwilling  to  tiso  the  army  to  carry  out  Indian  pol- 
icies,— provided  that  the  Indians  themselves  feel  that 
tribal  governments  satisfy  important  human  wants. 

What  are  the  wants  that  a tribal  government  can  help 
to  satisfy? 

I 

The  most  fundamental  of  the  goods  which  a tribe  may 
bring  to  its  members  is  economic  security.  Few  things 
bind  men  so  closely  as  a common  interest  in  the  means  of 
their  livelihood.  No  tribe  will  dissolve  so  long  ns  there 
are  lands  or  resources  that  belong  to  the  tribe  or  economic 
enterprises  in  which  all  members  of  the  tribe  may  partici- 
pate. The  young  man  who  in  the  plastic  years  of  adoles- 
cence, goes  to  Ills  tribal  government  to  obtain  employment 
in  a tribal  lumber  mill,  cooperative  store,  hotel,  mine, 
farm,  or  factory*  gives  tlmt  government,  the  most  enduring 
kind  of  recognition.  The  returned  student  who  applies 
to  a committee  of  his  tribal  council  for  permission  to  build 
up  his  herds  on  tribal  grazing  land,  or  for  the  chance  to 
establish  a farm,  or  to  build  a home  and  garden  upon  tribal 
binds  assigned  tv  his  occupancy,  cannot  ignore  this  tribal 
government,  * * * 

It  follows  that,  governmental  credit  policies  in  making 
loans  to  Indian  tribes  are  of  critical  importance.  If,  in 
such  loans,  special  attention  is  given  to  encouraging  tribal 
enterprises,  a real  basis  of  social  solidarity  is  provided* 
sill  members  of  the  tribe  are  interested  in  the  success  of 
the  enterprise.  In  the  efficiency  and  honesty  of  its  manage- 
ment; the  development  of  n trilml  enterprise  becomes  a 
course  of  adult  education  in  economics  and  government. 
On  the  other  hand,  if  credit  operations  are  entirely  con- 
fined to  individual  enterprises,  no  such  common  interest 
is  created.  The  struggle  for  a lion’s  share  of  tribal  loan 
funds  may  prove,  on  the  contrary,  a disintegrating  and 
fact  ion -producing  drive.  The  tribal  officials  instead  of 
being  producers  will  be  hankers.  And  there  is  no  reason 
to  believe  that  the  hankers  of  an  Indian  tribe  will  he  less 
cordially  detested  by  their  debtors  than  arc  bankers  in 
any  country  of  the  world  today, 

Second  in  importance  only  to  the  reservation  credit 
program  is  the  reservation  land-acquisition  program.  A 
landless  tribe  can  evoke  no  more  respect,  among  fanners, 
than  a landless  individual.  But  more  than  paper  own- 
ership of  tribal  hind  is  here  in  question.  The  issue  is 
whether  the  tribe  that  “owns”  land  will  he  allowed  to 
exercise  the  powers  of  a landowner,  to  receive  rentals 
and  fees,  to  regulate  land  use,  to  withdraw  land  privileges 
from  those  who  Rout  its  regulations,  or  whether  the 
Federal  Government  will  administer  “tribal”  lands  for  the 
benefit  of  the  Indians  as  it  administers  National  Monu- 
ments, for  instance,  for  the  benefit  of  posterity,  with  the 
Indians  having  perhaps  as  much  actual  voice  in  the  former 
case  as  posterity  has  in  the  latter. 

The  roots  of  any  tribal  constitution  are  likely  to  be 
as  deep  as  the  tribe’s  actual  control  over  economic 
resources. 
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II 

Less  tangible  than  the  possession  of  common  property, 
but  perhaps  equally  important  in  the  continuity  of  a 
social  group,  is  the  existence  of  coin  men  enjoyments.  In 
community  life,  as  in  marriage,  community  of  interest  in 
the  useless  and  enjoyable  things  of  life  makes  for  sta- 
bility ami  loyalty. 

Any  governmental  organization  must  do  a good  many 
unpleasant  jobs.  Arresting  luw-lireakers  and  collecting 
taxes  are  not  activities  that  inspire  gratitude  and  loy- 
alty, Thus  government  comes  to  be  looked  upon  as  ‘a 
necessary  evil,  at  best,  unless  it  actively  sponsors  some 
of  life’s  every-day  enjoyments.  An  Indian  tribe  that  en- 
riches the  recreational  life  of  its  members  through  the 
development  of  community  recreational  facilities  is  build- 
ing for  itself  a solid  foundation  in  human  loyalty. 

There  is  no  doubt  that  the  remarkable  tenacity  of  tra- 
ditional government  in  the  Pueblos  of  New  Mexico  derives 
in  large  part  from  the  role  which  that  government  plays 
in  the  popular  dances,  communal  hunts,  anti  similar  social 
activities.  To  relieve  the  barrenness  of  life  on  some  of 
the  northern  reservations  is  a task  lmrdly  less  important 
than  the  reestablishment  of  the  economic  basis  of 
life,  * * * 

In  this  field,  much  will  depend  upon  the  attitude  of 
Indian  Service  officials,  and  particularly  upon  the  atti- 
tude of  teachers,  social  workers,  and  extension  agents. 
It  will  ho  hard  for  them  to  surrender  the  large  measure 
of  control  Hint  they  now  exercise  over  the  recreational  mid 
social  life  of  the  reservations,  but  unless  they  arc  willing 
to  yield  control  in  this  field,  to  the  tribal  government,  that 
government  may  find  itself  barred  from  the  hearts  of  its 
people, 

III 

Outside  of  Indian  reservations,  local  government  finds 
its  chief  justification  in  the  performance  of  municipal 
services,  and  particularly  the  maintenance  of  law  and 
order,  the  management  of  public  education,  the  distribu- 
tion of  writer,  gas,  and  electricity,  the  maintenance  of 
health  and  sanitation,  the  relief  of  the  needy,  and  activi- 
ties designed  to  afford  citizens  protection  against  fire  and 
other  natural  calamities.  On  most  Indian  reservations 
all  of  these  functions,  if  performed  at  all,  are  performed 
not  by  the  tribal  councils  but  by  employees  of  the  Indian 
Service.  Thus  the  usual  reason  for  the  maintenance  of 
local  government  is  lacking. 

The  cure  for  this  situation  is,  obviously,  the  progressive 
transfer  of  municipal  functions  to  the  organized  tribe. 
Already  some  progress  has  been  made  In  this  direction  in 
the  field  of  law  and  order.  Codes  of  municipal  ordinances 
are  being  adopted  by  several  organized  tribes;  judges  are 
removable,  in  some  cases,  by  the  Indians  to  whom  they  are 
responsible;  and  the  ezaristic  powers  of  the  Superin- 
tendent in  this  field  have  been  substantially  abolished. 

In  the  other  fields  of  municipal  activity  no  such  change 
has  yet  taken  place. 

Where  Indian  schools  are  maintained,  the  Indians  gen- 
erally have  nothing  to  Say  about  school  curricula,  the 
appointment  or  qualifications  of  teachers,  or  even  the 
programs  to  he  followed  In  the  commencement  exercises. 
Many  reasons  will  occur  to  the  Indian  Service  employee 
why  the  tribal  government  should  have  nothing  to  say 
about  Indian  education.  It  will  be  said  that  the  Federal 
Government  pays  for  Indian  education  and  should  there- 
fore exercise  complete  control  over  it — an  ironic  echo  of 
the  familiar  argument  that  real-estate  owners  pay  for 
public  education  and  should  therefore  control  it.  It  will 
he  said  that  Indians  are  not  competent  to  handle  educa- 
tional problem g.  It  will  be  said  thfet  giving  power  to  tribal 
councils  will  contaminate  education  with  “polities.” 

None  of  these  objections  has  any  particular  rational 
force.  In  several  cases  teachers  are  now  being  paid  not 
out  of  Federal  funds  but  out  of  tribal  funds.  So  far  as 
the  law  is  concerned,  an  act  of  Congress  that  has  been  on 
the  statute  books  since  June  80,  1834,  specifically  provides 
that  the  direction  of  teachers,  and  other  employees,  even 
though  they  be  paid  out  of  Federal  funds,  may  he  given 
to  the  proper  tribal  authorities  wherever  the  Secretary  of 
the  Interior  (originally,  the  Secretary  of  War)  considers 


the  tribe  competent  to  exercise  such  direction.  Indians 
are  considered  competent  enough  to  serve  on  boards  of 
education  where  public  schools  have  been  substituted  for 
Indian  Service  schools.  And  there  is  no  good  reason  why 
tribal  “politics”  deserves  to  be  suppressed,  any  more  than 
national  “politics."  If  these  common  arguments  are  with- 
out rational  force,  they  are  nevertheless  significant  be- 
cause  they  symbolize  the  unwillingness  of  those  who  have 
power,  positions,  and  salaries,  to  jeopardize  the  status 
quo. 

This  is  true  not  only  in  the  field  of  education.  It  is  true 
in  the  field  of  health,  community  planning,  relief,  and  all 
other  municipal  services.  It  is  true  of  government  outside 
of  the  Indian  Sr  vice,  and  perhaps  it  is  true  of  all  human 
enterprise.  The  shift  of  control  from  a Federal  bureau 
to  tli c?  local  community  is  likely  to  come  not  through  gifts 
iff  delegated  authority  from  the  Federal  bureau,  hut  rather 
ns  a result  of  insistent  demands  from  the  local  community 
that  it  be  entrusted  with  increasing  control  over  its  own 
municipal  affairs. 

Where  this  demand  for  local  autonomy  is  found,  there  is 
ground  to  hope  that  n tribal  constitution  will  prove  to  be  a 
relatively  permanent  institution  as  human  institutions  go 
Where  this  demand  is  not  found,  there  Is  reason  to  believe 
that  Hie  tribal  government  will  not  he  taken  very  seri- 
ously by  the  governed,  that  Indian  Service  control  of 
municipal  functions  will  continue  until  superseded  by 
state  control,  and  that  the  tribe  will  disappear  as  a politi- 
cal organization. 

IV 

A fourth  source  of  vitality  in  any  tribal  constitution  is 
the  community  of  consciousness  which  it  reflects.  Where 
many  people  think  and  feel  ns  one,  there  is  some  ground  to 
expect  a stable  political  organization.  Where,  on  the 
other  hand,  such  unity  is  threatened  either  by  factional- 
ism  within  the  tribe  or  by  constant  assimilation  into  a 
surrounding  population,  continuity  of  tribal  organization 
cannot  he  expected, 

***** 

V 

A fifth  source  of  potential  strength  for  any  tribal  organ- 
ization  lies  in  the  role  which  it  may  assume  as  protector 
of  the  rights  of  its  members. 

In  most  parts  of  the  country,  Indians  are  looked  down 
upon  and  discriminated  against  by  their  white  fellow- 
citizens.  They  are  denied  ordinary  rights  of  citizenship- 
in  several  states  even  the  right  to  vote— in  a few  states 
tlie  right  to  intermarry  with  Hie  white  race  or  to  attend 
white  schools— in  most  states  the  right  to  use  state  facili- 
ties of  relief,  institutional  care,  etc.  Discrimination 
against  Indians  in  private  employment  is  widespread. 
Boeiul  discrimination  is  almost  universal.  The  story  of 
Federal  relations  with  the  Indian  tribes  is  filled  with  ac- 
counts of  broken  treaties,  massacres,  land  steals,  and 
practical  enslavement  of  Independent  tribes  under  dictie 
tonal  rule  by  Indian  agents. 

It  is  not  to  be  wondered  at  that  this  history  of  discrimi- 
nation and  oppression  has  left  a bitter,  rankling  resentment 
m the  hearts  of  most  Indians.  A responsible  tribal  gov- 
ernment must  express  this  resentment,  and  express  it  in 
more  effective  ways  than  are  open  to  an  individual  * 
otherwise  it  has  failed  in  one  of  its  chief  functions  Where 
there  is  a popular  consciousness  of  grievances,  the  govern- 
ing body  of  the  community  must  seek  their  redress,  whether 
against  state  officials,  Indian  Service  employees,  white 
traders,  or  any  other  group.  To  be  in  the  pay  of  any 
such  group  is,  on  most  reservations,  a black  mark  against 
n popular  representative. 

In  this  field  of  activity,  tribal  governments  can  achieve 
significant  results.  A council,  for  instance,  that  employs 
an  attorney  to  enjoin  the  enforcement  of  an  unconstitu- 
tional statute  depriving  Indians  of  the  right  to  vote  ig 
likely  to  secure  a first  lien  on  the  respect  of  its  con- 
stituency and  materially  increase  the  life  expectancy  of 
the  tribal  constitution.  A tribal  council  that  makes  a de- 
termined fight  to  secure  enforcement  of  laws— some  of 
them  more  than  a hundred  years  old— granting  Indians 


rl§6 

:i  0\JL 


THE  POWER  TO  DETERMINE  TRIBAL  MEMBERSHIP 


133 


preference  In  Indian  Service  employment  will  win  Indian 
support  even  it  it  loses  its  immediate  fight*  So  with  many 
other  common  grievances  on  which  collective  tribal  action 
is  possible,  A rubber  stamp  council  that  simply  takes 
what  the  Indian  Office  gives  it  is  not  likely  to  establish 
permanent  foundations  for  tribal  autonomy.  Rubber  is 
a peculiarly  perishable  material,  and  it  gives  off  a bad 
smell  when  it  decays. 

There  is,  then,  no  single  answer  that  can  he  given  to 
the  question,  “How  long  will  Indian  constitutions  last?” 
We  may  be  sure  that  different  constitutions  will  perish  at 
different  ages,  Some,  no  doubt,  have  been  still-born. 
Such  constitutions  may  exist  In  the  eyes  of  the  law  but  not 
l?i  the  hearts  of  the  Indians,  and  at  the  first  signal  of  official 
displeasure,  they  will  disappear.  Other  constitutions 
represent  realities  as  stable  as  the  reality  that  is  the  United 
State  of  America  or  the  City  of  St,  Louis. 


One  who  seeks  a mathematical  formula  can  perhaps 
measure  the  life  expectancy  of  various  tribal  constitu- 
tions by  assigning  numbers  to  the  factors  we  have  dis- 
cussed— the  extent  to  which  the  organized  tribe  ministers 
to  the  common  economic  needs  of  the  people,  the  degree  in 
which  the  organized  tribe  satisfies  recreational  and  cul- 
tural wants,  tiie  extent  and  efficiency  of  municipal  services 
which  the  tribe  renders,  the  general  social  solidarity  of 
the  community,  and  the  vigor  with  which  the  tribal  gov- 
ernment expresses  the  dissatisfactions  of  the  people  ami 
organizes  popular  resentment  along  rational  lines. 

More  generally  one  can  say  that  a constitution  Is  the 
structure  of  a reality  that  exists  in  human  hearts.  An 
Indian  constitution  will  exist  as  long  as  there  remains  in 
human  hearts  a community  of  interdependence,  of  common 
interests,  aspirations,  hopes,  and  fears,  in  realms  of  art 
and  politics,  work  and  play. 
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The  courts  have  consistently  recognized  that  in  the  absence 
of  express  legislation  by  Congress  Tt  to  the  contrary,  an  Indian 
tribe  lias  complete  authority  to  determine  all  questions  of  its 
own  membership, 79  It  may  thus  by  usage  or  written  law,  or  by 
treaty  with  the  United  States  or  intertribal  agreement,™  deter- 
mine under  wliat  conditions  persons  shall  be  considered  members 
of  the  tribe.  It  may  provide  for  special  formalities  of  recogni- 
tion, and  It  may  adopt  such  rules  ns  seem  suitable  to  it,  to 
regulate  the  abandonment  of  membership,  the  adoption  of  non- 
Indians  or  Indians  of  other  tribes,  and  the  types  of  membership 
or  citizenship  which  it  may  choose  to  recognize.  The  complete- 
ness of  this  power  receives  statutory  recognition  in  a provision 
that  the  children  of  a white  man  and  an  Indian  woman  by  blood 
shall  be  considered  members  of  the  tribe  if,  and  only  if,  "said 
Indian  woman  wn§  * * * , recognized  by  the  tribe.7  80  The 

power  of  the  Indian  tribes  in  this  field  is  limited  only  by  the 
various  statutes  of  Congress  defining  the  membership  of  certain 
tribes  for  purposes  of  allotment  or  for  other  purposes,81  and  by 


so  For  an  analysis  Of  congressional  power  over  tribal  membership,  see 
Chapter  5,  sec,  8.  For  an  analysis  of  federal  administrative  power  on  the 
same  subject*  see  chapter  5,  sec.  13. 

77  There  is  no  dispute  as  to  the  plenary  power  of  Congress  over  the 
field  of  tribal  membership.  See  Wallace  y.  Adams,  204  U,  S.  415  (1907), 
and  Chapter  5,  gee,  8. 

w must  be  noted  that  property  rights  attached  to  membership  are 
largely  in  the  control  of  the  Secretary  of  the  Interior  rather  than  the 
tribe  itself.  See,  sec.  8,  infra,  and  see  Chapters  5,  9,  and  15. 

See  Delaware  Indians  v,  Cherokee  Nation , 193  U.  S.  127  (1904), 

80  25  XL  S.  C.  184  declares ; 

+ * * all  children  horn  of  a marriage  heretofore  solemnized 

between  a white  man  and  an  Indian  woman  by  blood  and  not  by 
adoption,  where  said  Indian  woman  is  at  this  time,  or  was  at 
the  time  of  her  death,  recognized  by  the  tribe  shall  have  the  same 
rights  and  privileges  to  the  property  of  the  tribe  to  which  the 
mother  belongs,  or  belonged  at  the  time  of  her  death,  by  blood,  as 
any  other  member  of  the  tribe,  and  no  prior  Act  of  Congress  shall 
be  construed  as  to  debar  such  child  of  such  right.  (Act  of  June 
7,  1807,  c.  3,  sec,  1,  30  Slat.  62,  90.) 

The  phrase  “recognized,  by  the  tribe"'  is  construed  in  Oakes  v.  United 
States,  172  Fed,  305  (G.  C.  A.  8,  1909)  ; Pape  v.  United  States , 19  F. 
2d  219  (C.  C,  A,  0,  lc<27)  \ United  States  V,  Rolf  son,  38  F.  2d  806  (G,  C,  A. 
9,  1930),  rav’d  283  U,  S,  753  (1931)  ; 43  L D,  149  (1914)  ; 50  1#.  D.  651 
(1924). 

« Various  enrollment  statutes  provide  for  enrollment  by  chiefs,  with 
departmental  approval.  Act  Of  March  3,  1881,  sec,  4,  21  Stat,  414,  433 
(Miami)  ; Act  of  March  2,  1889,  25  Stat,  1013  (United  Peorias  and 
Minniles),  construed  in  12  L.  D,  188  (1890)  ; Act  of  February  13,  1891, 
26  Stat.  749,  753  (Sac  and  Fox  and  others),  Of.  Act  of  June  IS,  1926, 
44  Stat.  1609  (requiring  the  Secretary  to  enroll  for  allotment  a person 
adopted  by  the  Kiowa  tribe)  ; Act  of  June  28,  1898,  see.  21,  30  Stat. 
495,  502  (“Cherokee  * * * lawfully  admitted  to  citizenship  by  the 

tribal  authorities”).  Other  statutes  provide  for  enrollment  by  the 
Secretary  of  the  Interior,  with  the  assistance  of  chiefs.  Act  of  May  19, 
1924,  43  Stat.  132  (Lac  du  Flambeau)  and  Act  of  June  15,  1934,  48 
Stat.  965  (Menominee)  (action  by  the  Secretary  after  findings  by  Me= 
nominee  Tribal  Council}. 

Another  procedure  involved  a commission  including  Indian  members, 
with  the  approval  of  the  Secretary  of  the  Interior,  See  Act  of 


the  statutory  authority  given  to  the  Secretary  of  the  Interior  to 
promulgate  a final  tribal  roll  for  the  purpose  of  dividing  and 
distributing  tribal  funds,® 

The  power  of  an  Indian  tribe  to  determine  Questions  of  its 
own  membership  derives  from  the  character  of  an  Indian  tribe 
si h n distinct  political  entity.  In  the  case  of  Patterson  v,  Council 
of  Seneca-  Nation  w the  Court  of  Appeals  of  New  York  reviewed 
the  many  decisions  of  that  court  and  of  the  Supreme  Court  of  the 
United  States  recognizing  the  Indian  tribe  as  a “distinct  political 
society,  separated  from  others,  capable  of  managing  Its  own 
affairs  and  governing  itself”  **  and,  in  reaching  the  conclusion 
that  mandamus  would  not  lie  to  compel  the  plaintiff’s  enroll- 
ment by  the  defendant  council,  declared : 

Unless  these  expressions,  as  well  as  similar  expressions 
many  times  used  by  many  courts  in  various  jurisdictions, 
are  mere  words  of  flattery  designed  to  soothe  Indian 
sensibilities,  unless  the  last  vestige  of  separate  national 
life  has  been  withdrawn  from  the  Indian  tribes  by  en- 
croaching state  legislation,  then,  surely,  it  must  follow 
that  the  Seneca  Nation  of  Indians  has  retained  for  itself 
that  prerequisite  to  their  self-preservation  and  integrity 
as  a nation,  the  right  to  determine  by  whom  its  member- 
ship shall  be  constituted.  (P.  736.) 

* * * • * 

It  must  be  the  law,  therefore,  that,  unless  the  Seneca 
Nation  of  Indians  and  the  state  of  New  York  enjoy  a rela- 
tion inter  se  peculiar  to  themselves,  the  right  to  enroll- 
ment of  the  petitioner,  with  its  attending  property  rights, 
depends  upon  the  laws  and  usages  of  the  Seneca  Nation 
and  is  to  bo  determined  by  that  Nation  for  itself,  without 
interference  or  dictation  from  the  Supreme  Court  of  the 
state,  (P.  736.) 

After  examining  the  constitutional  position  of  the  Seneca 
Nation  and  finding  that  tribal  autonomy  has  not  been  impaired 
by  any  legislation  of  the  state,  the  court  concludes : 

The  conclusion  is  inescapable  that  the  Seneca  Tribe  re- 
mains a separate  nation ; that  its  powers  of  self-govern- 
ment are  retained  with  the  sanction  of  the  state ; that  the 
ancient  customs  and  usages  of  the  nation  except  in  a few 
particulars,  remain,  unabolished,  the  law  of  the  Indian 
land ; that  in  its  capacity  of  a sovereign  nation  the  Seneca 
Nation  is  not  subservient  to  the  orders  and  directions  of 


March  3,  1921,  41  Stat.  1355  (Ft.  Belknap),  construed  in  Stoockey  V. 
Wilbur,  58  F.  2d  522  (App,  D,  C.  1932).  Still  other  statutes  provide 
for  enrollment  by  the  Secretary  of  the  Interior.  See  Chapter  5,  see,  6. 

Even  in  those  cases,  the  Secretary  sometimes  utilized  a roll  prepared 
by  officers  of  the  tribe.  See  Jump  v.  Ellis,  100  F.  2d  130  (C.  A,  A,  10, 
1938),  cert.  den.  306  U.  §-  645  (1938). 

Occasionally  Congress  has  specifically  required  that  the  Interior  De- 
partment recognize  a tribal  adoption.  See  Act  of  April  4,  1910,  sec. 
IS,  36  Stat.  269,  280  (Kiowa), 

§=25  U.  S.  C.  163,  (June  30,  1919,  c.  4,  see,  1,  41  Stat,  3,  9).  See 
Chapter  5,  secs-  12  and  13,  Chapter  9,  see.  6,  and  Chapter  10,  sec.  4. 
63  245  N.  Y.  433,  157  N.  13.  734  (1927), 

« Marshall,  G.  J„  in  Cherokee  Nation  v.  Georgia,  B Fet,  1,  15  (1831), 
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the  courts  of  Now  York  state;  that,  above  nlL  the  Seneca 
Nation  retains  for  Itself  the  power  of  determining  who 
are  Senecas,  and  in  that  respect,  is  above  interference  and 
dictation*  (P.  73S.) 

In  fbn  case  of  Waldron  v.  United  States,^  it.  appeared  that  a 
wtmiim  of  Jive-sixlecnili  Hioux  Indian  blood  on  her  mother’s 
side,  her  father  being  a white  man,  had  been  refused  recognition 
as  an  Indian  by  the  Interior  Department  although,  hy  tribal 
custom,  since  the  woman's  mother  had  been  recognized  as  an 
Indian,  flu*  woman  herself  was  so  recognized.  The  court  held 
that  the  decision  of  the  Interior  Department  was  contrary  to 
law,  declaring: 

In  this  proceeding  the  court  has  been  informed  as  to  the 
usages  and  customs  of  the  different  tribes  of  the  Sioux 
Nation,  and  has  found  as  a fact,  that  the  common  law  does 
not  obtain  among  said  tribes,  as  to  determining  the  race 
to  which  the  children  of  a white  man.  married  to  an 
Indian  woman,  belting;  but  that,  according  to  the  usages 
and  customs  of  said  tribes,  (he  children  of  a white  man 
married  to  an  Indian  woman  take  the  race  or  nationality 
of  the  mother.*6  (F*  419.) 

In  the  Cherokee  Intermarriage  Cafscx*7  the  Supreme  Court  of 
the  United  States  considered  the  claims  of  certain  white  men, 
married  to  Cherokee  Indians,  to  participate  in  the  common  prop- 
erty of  the  Cherokee  Nation.  After  carefully  examining  the 
constitutional  articles  and  the  statutes  of  the  Cherokee  Nation, 
the  court  reached  the  conclusion  that  the  claims  in  question  were 
invalid,  since,  although  the  claimants  had  been  recognized  as 
citizens  for  certain  purposes,  the  Cherokee  Nation  had  complete 
authority  to  qualify  the  rights  of  citizenship  which  It  offered 
to  its  “naturalized"  citizens,  and  had,  in  the  exercise  of  this 
authority,  provided  for  the  revocation  or  qualification  of  citizen- 
ship rights  so  as  to  defeat  the  claims  of  the  plaintiffs.  The  Su- 
preme Court  declared,  pee  Fuller,  C,  J. : 


95  143  Fed.  413  (C.  C,  3,  D,  1905),  Algo  see  Chapter  1,  sec.  2. 

M To  the  effect  that  tribal  action  on  recognition  of  mpmhers  is  con- 
clusive “as  there  was  no  treaty,  agreement,  or  statute  of  the  United 
States  imposing  upon  any  officer  q(  the  United  States  the  power  to 
make  a complete  roll,  and  declaring  that  the  nets  of  said  officer  should 
bo  conclusive  Upon  the  questions  involved/*  see  Butty  v.  United  States, 
195  Fed.  113,  125  (C.  C.  S.  D.  1912)  (suit  for  allotment). 

The  same  is  maintained  in  ID  Op,  A,  G,  115  £1888),  In 

a case  in  which  exclusive  power  to  determine  membership  was  vested 
in  the  tribal  authority  hy  treaty * 

* * * It  was  the  Indians,  and  not  the  United  States,  that 

were  interested  in  the  distribution  of  what  was  periodically 
coming  to  them  from  the  United  States,  It  was  proper  then 
that  they  should  determine  for  themselves,  and  finally,  who  were 
entitled  to  membership  in  the  confederated  tribe  and  to  participate 
In  the  emoluments  belonging  to  that  relation. 

The  certificate  of  the  chiefs  and  councillors  referred  to  is 
possibly  as  high  n grade  of  evidence  as  can  be  procured  of  the 
fact  of  the  determination  by  the  chiefs  of  the  right  of  member- 
ship under  the  treaty  of  February  23,  1867,  and  seems  to  he 
such  as  is  warranted  by  the  usage  and  custom  of  the  Government 
in  its  general  dealings  with  these  people  and  other  similar 
tribes,  (P,  116.) 

See  to  the  same  effect : In  re  William  Banks , 26  L.  D.  71  (1898)  ; 
Black  Tomahawk  v,  Waldron , 19  L.  JJ.  31  i (1894)  ; 35  L,  D.  549  (1907)  ; 
43  L.  D.  125  (1914);  20  Op.  A.  Q.  711  (1894)  % Western  Cherokv.es  v. 
Unitea  States , 27  C.  Ols.  1.  54  (1801),  mod-  148  U.  S,  427,  28  C,  Cls, 
557 ; United  States  v_  Hey f ran  (two  cases),  188  Fed*  964,  968  (C.  C. 
Mont.  1905)  ; Memo,  Sol,  I,  JX,  May  14,  1935  (Rod  Lake  Chippewa) 
and  see  Memo  Sol.  I,  D„  December  18,  1937  (Kansas  and  Wisconsin 
Pottawatomie).  As  was  said  in  the  last  cited  memorandum; 

* * * However,  if  the  Prairie  Band  still  refuses,  in  the  light 

of  this  information,  to  accept  the  children  into  membership,  the 
Department  is  without  power  to  enroll  the  children  of  its  own 
nccord,  and  the  Business  Committee  should  be  so  Informed, 
While  the  Department  may  approve  nr  disapprove  adoptions  into 
the  tribe  and  expulsions  therefrom  made  by  the  tribal  authorities, 
no  case  holds  that  the  Department,  in  the  absence  of  express 
statutory  authorization,  may  grant  a person  tribal  membership 
over  the  protest  of  the  tribal  authorities.  Such  action  would 
be  contrary  to  the  rules  enunciated  in  the  cases  and  to  the 
position  taken  by  the  Department  in  the  drafting  of  tribal 
constitutions. 

B7  203  U.  S.  70  (1906). 


Tho  distinction  between  different  classes  of  citizens 
wan  recognized  by  the  Ghorokees  in  the  differences  in  their 
Interinn rriiige  Jaw,  ns  applicable  to  the  whites  and  to  the 
Indians  of  other  tribes;  by  the  provision  ill  the  intermar- 
riage law  that  a white  man  intermarried  with  an  Indian 
by  blood  acquires  certain  rights  as  a citizen,  but  no  pro- 
vision that  If  he  marries  a Cherokee  citizen  not  of  Indian 
blood  lie  shall  lie  regarded  as  a citizen  at  all:  and  hy  the 
provision  that  if,  once  having  married  an  Indian  by  blood, 
be  marries  the  second  time  a citizen  not  by  blood,  he  loses 
nil  nf  his  rights  as  i?  citizen.  And  thu  same  distinction  be- 
tween citizens  as  such  and  citizens  with  property  rights 
bus  also  been  recognized  by  Congress  in  enactments  relat- 
ing to  other  Indians  that  the  Five?  Civilized  Tribes.  Act 
August  9,  1S8&  25  Stnt.  392.  e.  SIS:  act  May  2,  1890,  26  Slat 
96,  e.  182;  net  June  7,  1897,  30  Stilt.  90,  c,  8.  (Is,  88,) 

* * * The  laws  and  usages  of  tlie  Ohcrokoos,  their 

earliest  history,  the  fundamental  principle*  of  their  na- 
tional policy,  their  constitution  and  statutes,  till  show  that 
citizenship  rested  on  blood  or  marriage:  that  the  man 
who  would  assert  citizenship  must  establish  inn  triage ; 
that  when  marriage  censed  (with  a special  reservation 
in  favor  of  widows  or  widowers)  citizenship  censed : that 
when  an  intermarried  white  married  .a  person  having  no 
rights  of  Cherokee  citizenship  by  blood  it  was  conclusive 
evidence  that  tho  tie  which  bound  him  to  the  Cherokee 
people  was  severed  and  the  very  basis  of  his  citizenship 
obliterated,  (P.  95.)  89 

An  Indian  tribe  may  classify  various  types  of  membership  and 
qualify  not  only  the  property  rights,  but  the  voting  rights  of 
certain  members.89  Similarly,  an  Indian  tribe  may  revoke 
rights  of  membership  which  it  Jins  granted.  In  Roff  v.  Burney'** 
the  Supreme  Court  upheld  the  validity  of  an  act  of  tlie  Chicka- 
saw legislature  depriving  a Chickasaw  citizen  of  his  citizenship, 
declaring : 

The  citizenship  which  the  Chickasaw  legislature  could 
confer  it  could  withdraw.  The  only  restriction  on  the 
power  of  the  Chickasaw  Nation  to  legislate  in  respect  to 
its  internal  affair  is  that  such  legislation  shall  not  conflict 
with  the  Constitution  or  laws  of  the  United  States,  and 
we  know  of  no  provision  of  such  Constitution  or  laws 
which  would  be  set  at  naught  by  the  action  of  a political 
community  like  this  In  withdrawing  privileges  of  mem- 
bership in  the  community  once  conferred.  (P,  222.) 

The  right  of  an  Indian  tribe  to  make  express  rules  governing 
the  recognition  of  members,  the  adoption  of  new  members,  the 
procedure  for  abandonment  of  membership,  and  the  procedure 
for  reodoption,  is  recognized  in  Smith  v,  Bonifer*1  In  that  ease 
the  plain  tiffs*  right  to  allotments  depended  upon  their  member- 
ship in  a particular  tribe.  The  court  held  that  such  member- 
ship was  demonstrated  by  the  fact  of  tribal  recognition, 
declaring  I 

Indian  members  of  one  tribe  can  sever  their  relations 
as  such,  and  may  form  affiliations  with  another  or  other 
tribes.  And  so  they  may,  after  their  relation  with  a 
tribe  has  been  severed,  rejoin  the  tribe  and  be  again  rec- 
ognized and  treated  as  members  thereof,  and  tribal  rights 
and  privileges  attach  according  to  the  habits  and  customs 
of  the  tribe  with  which  affiliation  is  presently  cast.  As  to 
the  manner  of  breaking  off  and  recasting  tribal  affiliations 
we  are  meagerly  informed.  It  was  and  is  a thing,  of 
course,  dependent  upon  the  peculiar  usages  and  customs 
of  each  particular  tribe,  and  therefore  we  nmy  assume 
that  no  general  rule  obtains  for  its  regulation. 


m See,  to  the  game  effect,  19  Op,  A,  C.  109  (1888), 

80  Thus  In  19  Op-  A,  G,  389  (1889),  the  view  is  expressed  that  a tribe 
may  by  law  restrict  the  rights  o£  tribal  suffrage,  excluding  white  citi- 
zens from  voting,  although  by  treaty  they  are  guaranteed  rights  of  “mem- 
bership.” Accord:  8 Op.  A.  G-  300  (1857), 

Dn  168  U,  B.  21 8 (1897).  And  see  Memo.  Sol.  I.  D.,  February  18,  1938, 
to  the  effect  that  a tribal  roll  may  be  amended  pursuant  to  a tribal 
constitution, 

81  164  Fed.  883  (0.  C.  D,  Oro.  1907),  afPrl  sub.  nom.  Bonifer  v.  Smith, 
166  Fed.  846  (C,  C.  A.  9,  1909),  s.  c,  132  Fed.  889  (C.  C,  D,  Ore.  1904), 
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Now  the  first  condition  presented  Is  that  the  mother  of 
Phi  loin  me  was  a full-blood  Walla  Walla  Indian,  She  was 
consequently  a member  of  the  tribe  of  tlmt  mime.  Was 
her  status  changed  by  marriage  to  Tawakowii,  an  Iroquois 
Indian?  This  must  depend  upon  the  tribal  usage  and 
customs  of  the  Walla  Wallas  and  the  Iroquois.  It  is  said 
by  Hon,  William  A.  Little,  Assistant  Attorney  General,  in 
an  opinion  rendered  the  Department  of  the  Interior  in  a 
matter  involving  this  very  controversy: 

‘♦Thar  inheritance  among  these  Indians  is  through 
the  mother  and  not  through  the  father,  and  that  the 
true  test  in  these  cases  is  to  ascertain  whether  parties 
claiming  to  be  Indians  and  entitled  to  allotments  have 
by  their  conduct  expatriated  themselves  or  changed 
their  citizenship.0 

But  wo  are  told  that : 

“Among  the  Iroquoian  tribes  kinship  is  traced 
through  tlie  blood  of  tlie  woman  only.  Kinship  means 
membership  in  a family ; and  this  in  turn  constitutes 
citizenship  in  the  tribe,  conferring  certain  social, 
political,  and  religious  privileges,  duties,  and  rights, 
which  are  denied  to  persons  of  alien  blood/*  Hand- 
book of  American  Indians,  edited  by  Frederick  Webb 
Hodge,  Smithsonian  Institute,  Government  Printing 
Office,  1907, 

Marriage,  therefore,  with  Tawakowii  would  not  of  itself 
constitute  an  affiliation  on  the  part  of  his  wife  with  the 
Iroquois  tribe,  of  which  lie  was  a member,  and  a renun- 
ciation of  membership  with  her  own  tribe,  * * * 

(p,  me.  ) 

Considering  a second  marriage  of  the  plaintiff  to  a white 
person,  the  court  went  on  to  declare: 

* * * But  notwithstanding  the  marriage  of  Fhilommc 

to  Smith,  and  her  long  residence  outside  of  the  limits  of 
tlie  reservation,  she  Was  acknowledged  by  the  chiefs  of 
the  confederated  tribes  to  be  a member  of  the  Walla  Walla 
tribe.  From  the  testimony  adduced  herein,  read  in  con- 
nection with  that  taken  in  the  case  of  By-vu-tw-mil-lcin 
v.  Smith , supra,  it  appears  that  Mrs,  Smith  was  advised 
by  Homily  and  Sliow-a-way,  chiefs,  respectively,  of  the 
Walla  Walla  and  Cay  use  tribes,  to  come  upon  the  reserva- 
tion and  make  selections  for  allotments  to  herself  and 
children,  and  that  thereafter  she  was  recognized  by  both 
these  chiefs,  and  bv  Peo,  the  duel  of  tlie  UmatilLas,  as 
being  a member  of  the  Walla  Walla  tribe.  It  is  true  that 
she  was  not  so  recognized  at  first,  but  she  was  finally, 
and  by  a general  council  of  the  Indians  held  for  the  espe- 
cial purpose  of  determining  the  matter.  (P.  888.) 

Where  tribal  laws  have  not  expressly  provided  for  some  cer- 
tificate of  membership,63  the  courts,  in  cases  not  clearly  controlled 
by  recognized  tribal  custom,  have  looked  to  recognition  by  the 
tribal  chiefs  as  a test  of  tribal  membership, ** 

The  weight  given  to  tribal  action  in  relation  to  tribal  mem- 
bership is  shown  by  the  case  of  Rofire  v.  United  States.0*  In  that 
case  the  jurisdiction  of  the  Cherokee  courts  in  a murder  ease,  the 
defendants  being  Cherokee  Indians,  depended  upon  whether  the 
deceased,  a white  man,  had  been  duly  adopted  by  the  Cherokee 
Tribe*  Finding  evidence  of  such  adoption  in  the  official  records 
of  the  tribe,  the  Supreme  Court  held  that  such  adoption  deprived 
the  federal  court  of  jurisdiction  over  the  murder  and  vested  such 
jurisdiction  in  the  tribal  courts. 

A similar  decision  was  reached  in  the  case  of  Raymond  v.  Ray- 
mond * in  which  the  jurisdiction  of  a tribal  court  over  an  adopted 
Cherokee  wag  challenged.  The  court  declared,  per  Sanborn,  J.  \ 

* * * It  is  conceded  that  under  the  laws  of  that  nation 

the  appellee  became  a member  of  that  tribe,  by  adoption. 


m gee  19  Op.  A.  G-  115  (1888). 

liy  m^se  mit-kin  y.  Smith,  194  U.  S.  401,  411  (1904);  United 

States  v.  Higgins , 103  Fed.  348  (C.  C-  D.  Mont,  1900). 

®*  164  U.  S,  057  (1857), 

as  83  Fed,  721  (C.  C.  A.  8,  1897).  Accord : 7 Op.  A.  G,  174  (1855), 
But  c f.  2 Op.  A G.  402  (1830), 


through  her  intermarriage  with  the  appellant.  It  Is  set- 
tled by  the  decisions  of  the  supreme  court  that  her  adop- 
tion into  that  nation  ousted  the  federal  court  of  juris- 
diction over  any  suit  between  her  and  any  member  ot  that 
tribe,  anil  vested  the  tribal  courts  with  exclusive  juris- 
diction over  every  such  action,  Albert y v.  V.  S,,  162  U,  S* 
4! IP,  16  Slip.  Oh  864 ; Nofirc  v,  U,  S 104  U.  S,  0b7,  658,  17 
Sup,  Ct.  212*  (P.  728 J 

It  is  of  course  recognized  throughout  the  cases  that  tribal 
membership  is  a bilateral  relation,  depending  for  its  existence 
not  only  upon  the  action  of  the  tribe  but  also  upon  the  action  of 
the  individual  concerned.  Any  member  of  any  Indiau  tribe  is 
at  full  liberty  to  terminate  his  tribal  relationship  whenever  be 
so  chooses,”*  although  it  has  been  said  tlmt  such  termination  will 
not  be  inferred  "from  light  and  trifling  circumstances/* BT 


Apart  from  the  foregoing  cases,  there  are  a number  of  decisions 
excluding  from  rights  of  tribal  membership  persons  claiming  to 
be  members  who  have  been  recognized  neither  by  the  tribal  nor 
by  the  federal  authorities,  Such  cases,  of  course,  cast  little 
light  on  the  scope  of  tribal  power. 

Tlie  tribal  power  recognized  in  the  foregoing  cases  is  not  over- 
thrown by  anything  said  in  the  ease  of  United  States  ex  rel,  West 
v.  Hitihvocl ;.**  In  that  ease,  nil  adopted  member  of  the  Wichita 
tribe  was  refused  an  allotment  by  the  Secretary  of  the  Interior 
because  the  Dejairtment  had  never  approved  his  adoption.  Since 
tlie  Secretary,  according  to  the  Supreme  Court,  had  un  re  viewable 
discretion  a ry  authority  to  grant  or  deny  an  allotment  even  to 
a member  of  the  tribe  by  blood,  it  was  unnecessary  for  the  Supremo 
Court  to  decide  whether  refusal  of  the  Interior  Department  to 
approve  the  relator’s  adoption  was  within  the  authority  of  the 
Department.  The  court,  however,  intimated  that  the  general 
authority  of  the  Interior  Department  under  section  463  of  the 
I Revised  Statutes 100  was  broad  enough  to  justify  a regulation  re- 
quiring departmental  approval  of  adoptions,  but  added  that 
since  the  relator  would  have  no  legal  right  of  appeal  even  if  his 
adoption  without  Department  approval  were  valid,  “it  hardly  is 
necessary  to  pass  upon  that  point/1 101 

While  the  actual  court  decisions  in  the  field  of  tribal  member- 
ship are  all  consistent  with  the  view  that  complete  power  over 
tribal  membership  rests  with  the  tribe,  except  where  Congress 
otherwise  provides,  the  opinion  in  the  West  case  appears  to 
diverge  from  this  view.  Several  alternative  ways  of  reconciling 
the  apparent  conflict  of  judicial  views  in  this  field  have  been 
suggested.  The  Interior  Department  has  expressed  its  view  in 
these  terms:  * 


The  power  of  an  Indian  tribe  to  determine  its  member- 
ship is  subject  to  the  qualification,  however,  that  in  the 
distribution  of  tribal  funds  and  other  property  under  the 
supervision  and  control  of  the  Federal  Government,  the 
action  of  the  tribe  is  subject  to  the  supervisory  authority 
of  the  Secretary  of  the  Interior/03  The  original  power  to 


M See  Chapter  8,  sec,  10B(1),  And  see  Chapter  14,  secs*  1 and  2,  on 
tormiiuition  of  tribal  relations  by  groups. 

See  Velina  y,  United  States,  245  Fed.  411,  420  (C,  C.  A*  8,  1017)  (suit 
for  allotment).  Accord:  Wau-pe^nan-gua  v,  Aldrich,  28  Fed,  4S9 
(C,  C*  ind.  1886).  But  of.  Sac  and  Pose  Indians  v.  United  States*  45 
C.  Cls*  287  (1910),  aff’d  220  U.  S-  481  (1911). 

See,  for  example,  Reynolds  v.  United  States.  205  Fed,  685  (D.  C.  S,  B. 
1913)  ; Oakes  v.  United  States*  172  Fed,  305  (C.  C*  A,  8,  1900)  ; 20  L.  D* 
167  (1895)  ; 42  D.  D.  4S9  (1913), 


205  U.  S,  80  (1907). 

uties  of  Commission' ,«  — ■ 

under  the  direction  of  the  Secretary  of  the  Interior,  and  agreeably 
to  such  regulations  as  the  President  may  prescribe,  have  the 
management,  of  all  Indian  affairs  and  of  aU  matters  arlsiUK  out  of 


ioi>  Duties  of  Commissioner,* — The  Commissioner  of  Indian  Affairs  shall 


management  of  all  Indian  affairs  and  of  aU  matters  i 
Indian  relations.  25  U,  S,  C*  2. 


351  Accord  : LaOluir  V,  United  States*  184  Fed.  128  (C*  <3*  E.  B.  Wash* 
1910)  (declining  to  pass  on  necessity  of  departmental  approval  of  adop- 
tion in  allotment  case), 

3<,a  Citing  ; United  States  ex  rel , West  v,  It  it  chock,  205  U.  S.  80  (1907 ) ; 
Mitchell  V,  United  States , 22  F.  2d  771  (C,  G*  A,  9,  1927)  ; United 
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determine  membership,  including  the  regulation  of  mem- 
bership by  adoption,  nevertheless  remains  with  the 
tribe  * * <pp*  39-40,) 

An  alternative  formula  for  reconciling  the  cases  in  this  field 
is  suggested  in  the  ea^a  of  Sloan  y,  United  States,1**  in  which  the 
distinction  was  drawn  between  adoption,  which  is  a tribal 
matter,  and  departmental  action  in  recognizing  such  adoption. 
The  court  declared : 

* * * claimants  who  cannot  bring  themselves  within 

the  provisions  of  the  act  of  1882  by  showing  that  when 
that  act  took  effect,  they  were  residing  on  the  reservation 
in  the  trilml  relation,  but  who  claim  that,  as  a matter  of 
fact,  they  were  recognized  by  the  tribe  to  be  members 
thereof,  cannot  rightfully  expect  that  the  courts  will 
refuse  to  accept  and  follow  the  ruling  of  the  department 
upon  the  question  of  such  recognition.  The  agents 
charged  with  the  duty  of  making  the  allotments,  who 
visit  the  tribe,  have  a much  better  knowledge  of  the 
action  taken  by  the  tribe  tlKih  can  be  gained  by  the  court ; 
and  their  decision  upon  a fact  of  this  nature,  especially 
when  duly  affirmed  by  the  oilicers  of  the  interior  depart- 
ment, should  ordinarily  be  accepted  as  conclusive.  In 
the  numerous  reports  of  the  alloting  agents  introduced 
in  evidence  in  these  cases  it  is  reported  that  none  of 
the  several  claimants  are  recognized  by  the  tribe  as  mem- 
bers entitled  to  a liniments,  and  these  findings  of  fact 
have  been  approved  by  the  secretary  of  the  interior,  and 
they  will,  for  the  reasons  stated,  he  accepted  as  final  by 
this  court  in  the?  further  consideration  of  these  suits, 
(p*  292.) 

Another  basis,  not  radically  different  from  the  two  views  above 
suggested,  that  would  permit  a reconciliation  of  all  the  cases 
and  dicta,  Is  the  idea  of  tribal  membership  as  a relative  affair, 
existing  in  some  cases  for  certain  purposes  and  not  for  others. 
Precedent  for  this  idea  may  he  found  in  United  States  v.  Rog- 
ers106 where  Chief  Justice  Taney  held  that  although  a white 
man,  by  arrangement  with,  an  Indian  tribe,  might  become  a mem- 
ber thereof,  he  could  not  thereby  divest  the  federal  courts  of 
jurisdiction  over  him  as  a “white  man.”  On  this  view  it 
might  be  said  that  for  purposes  in  which  the  tribe  has  the  last 
word,  tribal  adoption  is  valid  without  reference  to  departmental 
approval, 10,5  while  for  those  purposes  in  which  departmental  ac- 
tion is  authorized,  the  department  may  demand  the  right  to 
approve  or  disapprove*  adoption. 

Whatever  may  he  the  exact  extent  of  departmental  power  in 
this  field,  in  view  of  the  broad  provisions  of  the  Wheeler- 
Howard  Act  it  has  been  administratively  held  that  the  Secretary 
of  the  Interior  may  define  and  confine  his  powTer  of  supervision 
in  accordance  with  the  terms  of  a constitution  adopted  by  the 
tribe  itself  and  approved  by  him. 

The  written  constitutions  of  tribes  which  have  organized 
under  the  Act  of  June  18,  1934,  contain  provisions  on  member- 
ship which  vary  considerably.  Generally  these  constitutions 
provide  that  descendants  of  two  parents,  both  of  whom  are  mem- 


States  v.  Provoc,  38  F.  2d  799  (C,  C,  A.  9,  1930),  rev’d,  on  other 
grounds,  283  U.  S.  763  (1931),  See  also  Wilbur  v.  United  States , ex 
rel.  Kudrin,  281  U.  S.  206  (1930). 

103  55  I.  D.  14,  39  (1934). 

104 118  Fed.  283  (G  C«  D.  Neb.  1002),  app.  diem.  193  IT,  3.  614 
(1904) , 

105  4 How,  567  (1846),  Accord;  IP  c&t  morct  a nd  v.  United  States,  155 
U,  S.  545  (1895)  * United  States  v,  Ragsdale,  27  Fed.  Gaa.  No.  16,113 
(C.  C.  Ark.  1847). 

1<MThig  finds  support  in  such  cases  as  Katsenmeyer  y,  United  States, 
226  Fed.  523  (G.  C.  A.  7,  1915),  holding  that  for  purposes  of  applying 
federal  liquor  laws,  application  for  adoption  and  approval  by  the  tribe 
establish  tribal  membership.  And  of.  United  States  v.  Higgins,  110  Fed* 
609  (C.  C.  Moat,  1901). 

Theoretical  justification  for  this  view  is  offered  by  Wharton,  A Treatise 
on  the  Conflict  Of  Laws  or  Private  International  Law  (3d  eel  1905),  vol.  1, 
see.  252. 


bers  of  the  tribe,  shall  be  deemed  members  of  the  tribe*  With 
respect  to  the  offspring  of  mixed  marriages,  constitutions  differ. 
Some  make  the  membership  of  such  offspring  dependent  upon 
whether  his  degree  of  Indian  blood  is  more  than  one-half  or 
one-quarter.  Others  make  the  membership  of  such  offspring 
depend  upon  whether  its  parents  maintain  a residence  on  the 
reservation.  Nearly  all  tribal  constitutions  provide  for  adop- 
tion through  special  action  by  the  tribe,  subject  to  review  by  the 
Secretary  of  the  Interior*  The  general  trend  of  the  tribal  enact- 
ments on  membership  is  away  from  the  older  notion  that  rights 
of  tribal  membership  run  with  Indian  blood,  no  matter  how 
dilute  the  stream.  Instead  it  is  recognized  that  membership  in 
a tribe  is  a political  relation  rather  than  a racial  attribute. 
Those  who  no  longer  take  part  in  tribal  affairs,  who  do  not  live 
upon  the  reservation,  who  marry  non-Indians,  may  retain  tlieir 
claims  upon  tribal  property,  but  most  Indian  tribes  now  deny 
such  individuals  the  opportunity  to  claim  a share  of  tribal  assets 
for  each  child  produced.  The  trend  is  toward  making  the  shar- 
ing in  tribal  property  correlative  with  the  obligations  that  fall 
upon  the  members  of  the  Indian  community,307 
One  conclusion  is  clear,  from  the  cases  and  developments  above 
discussed : that  a number  of  generalities  in  common  currency 
on  the  subject  of  tribal  membership  must  be  severely  qualified 
before  they  can  be  accepted  as  sound  statements  of  law.  For  it 
is  clear  that  such  power  as  rests  hi  the  tribes  with  respect  to 
membership  has  been  and  is  being  exercised  along  widely  diver- 
gent lines. 


W?  Typical  membership  provisions  in  tribal  constitutions  are  the  fob 
lowing : 

Article  III  of  the  Constitution  of  the  Jicarilla  Apache  Tribe, 
approved  August  h,  /9J7 

Membership  in  the  Jicarilla  Apache  Indian  Tribe  shall  estend 
to  ail  persons  of  Indian  blood  whose  nat'cs  appear  on  the  official 
census  roll  of  the  Jicarilla  Apache  Reservation  of  1037  ; and  to 
all  children  of  one-fourth  or  more  Indian  blood,  not  affiliated  with 
another  tribe,  born  after  the  completion  of  the  1937  census  roll 
to  any  member  of  the  Tribe  who  Is  a resident  of  the  Jicarilla 
Apache  Reservation,  Membership  by  adoption  may  be  acquired 
by  a three-fourths  majority  vote  or  the  tribal  council  ard  the 
approval  of  the  Secretary  of  the  Interior. 

Article  II  of  the  Constitution  of  the  Hopi  Tribe , approved 
December  IP,  19SG 

Section  1.  Membership  in  the  Hopi  Tribe  shall  be  as  follows ; 

(a)  All  persons  whose  names  appear  on  the  census  roll  of  the 
Hop!  Tribe  us  of  January  1st,  193b,  but  within  one  year  from  the 
time  that  this  Constitution  takes  effect  corrections  may  be  made 
in  the  roil  by  the  Hopi  Tribal  Council  with  the  approval  of  the 
Secretary  of  the  Interior. 

(b)  All  children  born  after  January  1,  1936,  whose  father  and 
mother  are  both  members  of  the  Hopi  Tribe. 

(e)  All  children  born  after  January  1,  1936,  whose  mother  is 
a member  of  the  Hopi  Tribe,  and  whose  father  is  a member  of 
some  other  tribe, 

(d)  All  persons  adopted  into  the  Tribe  as  provided  in  Section  2. 

Sec.  2.  Nonmembers  of  one-fourth  degree  of  Indian  bipod  or 
more,  who  are  married  to  members  Of  the  Hopi  Tribe,  and  adult 
persons  of  one^fourth  degree  of  Indian  blood  or  more  whose  fathers 
are  members  of  the  Hop!  Tribe,  may  be  adopted  in  the  following 
manner  ; Such  person  may  apply  to  the  Kikmongwi  of  the  village 
to  which  he  is  to  belong,  for  acceptance.  According  to  the  way 
of  doing  established  in  that  village,  the  Kikmongwi  may  accept 
him,  and  shall  tell  the  Tribal  Council.  The  Council  may  then 
by  a majority  vote  have  that  person’s  name  put  on  the  roll  of 
the  Tribe,  but  before  he  is  enrolled  he  must  officially  give  up 
membership  in  any  other  tribe. 

Article  III  of  the  Constitution  of  the  Scncca-Cayuga  Tribe  of 
Oklahoma,  ratified  May  IB,  1937 

The  membership  of  the  Seneca-Cayuga  Tribe  of  Oklahoma  shall 
consist  of  the  following  persons  : 

1,  All  persons  of  Indian  blood  whose  names  appear  on  the 
official  census  roll  of  the  Tribe  as  of  January  !f  1937. 

2,  All  children  horn  since  the  date  of  the  said  roll,  both  of 
whose  parents  are  members  of  the  Tribe. 

3.  Any  child  born  of  a marriage  between  a member  of  the 
Seneea-Cayugn  Tribe  and  a member  of  any  other  Indian  tribe 
who  chooses  to  affiliate  with  the  Seneca -Cayuga  Tribe, 

4.  Any  child  born  of  a marriage  between  a member  of  the 
Seneea-Cayuga  Tribe  and  any  other  person,  if  such  child  is 
admitted  to  membership  by  the  Council  of  the  Seneea-Cayuga 
Tribe, 

Tribal  constitutional  provisions  on  membership  are  construed  in  Memo. 
Sol.  I.  D.s  April  12,  1938  (Rosebud  Sioux),  and  Memo,  Sol.  I*  D.,  July  12, 
1938  (Rosebud  Sioux), 
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Thu§,  for  example.  It  is  frequently  said  that  a person  cannot 
be  a member  of  two  tribes  at-  once.  This  undoubtedly  repre- 
sents a well-established  policy  with  respect  to  allotment  and 
other  distribution  of  tribal  property  or  federal  benefits,108  It 
cannot,  however,  be  validly  inferred  from  this  that  two  tribes 
could  not  formally  recognize  the  membership  of  a single  individ- 
ual, for  voting  or  other  purposes,  So,  too,  the  generalities  to 
be  found  in  several  cases  as  to  the  tribal  membership  of  offspring 
of  mixed  marriages  fail  to  correspond  to  the  realities  of  tribal 


ios  gpp  Afandter  v.  XJnited  States,  49  F,  2d  201  (C,  C,  A,  10,  1931), 
rehearing  den.,  52  F,  2d  713  (C.  C-  A.  10,  1931)  ; 19  L.  D.  329  (1894), 


action.  One  may  find,  In  the  decided  cases,  two  principles  which, 
between  them,  cover  the  field-:  part  tin  Hvqnitnr  venirow  lfi9  and 
partus  scf/uitur  patrcnLu1>  This  pair  of  principles  is,  of  course, 
totally  useless  when  it  comes  to  reaching  or  predicting  particu- 
lar decisions. 


!*•*  United  Staten  V-  Sanders,  27  Fed,  Ca.s.  No.  1G220  (C.  0.  A,  Ark, 
1847)  ; Albert ij  v_  United  States,  102  U.  §,  499  (1898). 

,5“  Expurtc  Reynolds,  20  Fed.  Cns.  No,  11710  (Lh  C,  W,  T>,  Ark.  1879)  I 
United  States  V-  Ward,  42  Foil,  320  (C.  C.  S.  D.  Cal.  1890)  ; United 
States  v.  Hadley,  09  Fed.  437  (C.  C.  Wash,  1000)  \ United  States  v. 
Higgins , HO  Fed,  609  (C,  C,  Mont,  1901). 


SECTION  5.  TRIBAL  REGULATION  OF  DOMESTIC  RELATIONS 


The  Indian  tribes  have  been  accorded  the  widest  possible  lati- 
tude in  regulating  the  domestic  relations  of  their  members,111 
Indian  custom  marriage  has  been  specifically  recognized  by  fed- 
eral statute,  so  far  as  such  recognition  Is  necessary  for  purposes 
of  inheritance.113  Indian  custom  marriage  and  divorce  has  been 
generally  recognized  by  state  and  federal  courts  for  alL  other 
purposes.113  Where  federal  law  or  written  laws  of  the  tribe 
do  not  cover  the  subject,  the  customs  and  traditions  of  the  tribe 
are  accorded  the  force  of  law,  but  these  customs  and  traditions 
may  be  changed  by  the  statutes  of  the  Indian  tribes,314  In  de- 
fining and  punishing  offenses  against  the  marriage  relationship, 
the  Indian  tribe  has  complete  and  exclusive  authority  in  the 
absence  of  legislation  by  Congress  upon  the  subject.  No  law  of 
the  state  controls  the  domestic  relations  of  Indians  living  in 
tribal  relationship,11*  even  though  the  Indians  concerned  are 
citizens  of  the  state,11*  The  authority  of  an  Indian  tribal  eoun* 
eil  to  appoint  guardians  for  incompetents  and  minors  is  specifi- 
cally recognized  by  statute,117  although  this  statute  at  the  same 
time  deprives  such  guardians  of  the  power  to  administer  fed- 

Jli  On  the  application  of  tribal  custom  in  domestic  relations  to  tlie 
natives  of  Alaska,  ace  54  I,  D,  SO  (1932).  And  see  Chapter  21,  see.  0. 

»«  Sec,  5,  Act  of  February  28,  1891,  28  Stat.  794,  795,  as  embodied  in 
25  XL  S,  C,  371,  provides : 

Descent  of  Zand1,— For  the  purpose  of  determining  the  descent 
of  land  to  the  heirs  of  any  deceased  Indian  under  the  provisions 
of  section  348,  of  this  title,  whenever  any  male  and  female  Indian 
shall  have  cohabited  together  as  husband  and  wife  according  to  the 
custom  and  manner  of  Indian  life  the  issue  of  such  cohabitation 
shall  he,  for  the  purpose  aforesaid,  taken  and  deemed  to  be  the 
legitimate  issue  of  the  Indians  so  living  together  * * *. 

And  see  Act  of  March  3,  1873,  see.  11,  17  Stat,  588,  570  (pensions  to 
"widows  of  colored  or  Indian  soldiers"')* 

113  See  Note  (1904)  13  Yale  L.  J.  250,  and  cases  cited. 

114  It  has  been  held  that  a tribal  ordinance  authorizing  divorce  by 
tribal  action  docs  not  by  implication  abolish  tribal  custom  divorce, 
Barnett  v.  Prairie  Oil  rf  Qas  €o„  19  F.  2d  504  (C,  C,  A,  8,  1927), 
afTg  sub.  noin,  Kunkel  v,  Barnett , 10  F.  2d  804,  cert.  den.  275  U.  S. 
563, 

u * In  re  Lelah-pyc-k-a'Chee,  9g  Fed,  429  (D,  C.  N,  D.  Iowa,  1899), 
holding  state  court  without  jurisdiction  to  appoint  guardian  of  tribal 
Indian.  See  Chapter  12,  sec,  2.  Cf.  Davison  v.  Gibson,  58  Fed.  443 
(O.  C.  A.  8,  1893),  holding  law  of  forum  applicable  to  question  of 
married  woman's  property  if  tribal  law  is  not  shown, 

Yakima  Joe  v.  To-is-lap,  191  Fed.  516  (C.  C.  P.  Ore.  1910). 

»«  R.  S.  | 2108,  25  D.  S,  C.  159. 

Adoption  on  the  Crow  Reservation  is  governed  by  the  Act  of  March  3, 
1931,  c.  413,  40  Stat.  1494. 

Appointment  of  guardians  among  the  Pottawatomie  a.  was  governed  by 
Art.  8 of  the  Treaty  of  February  27,  1867,  15  Stat,  531 ; among  the 
Qttawas  by  Art.  8 of  the  Treaty  of  June  24,  1862,  12  Stat.  1237.  And 
tf.  Act  of  February  13,  1881,  26  Stat.  749,  752  (Sacs,  Foxes,  Xowsg)  ; 
Act  of  March  2,  1889,  2?  Stat.  980,  994  (Peoria,  etc.). 

To  the  effect  that  gtate  court  action  in  the  matter  of  adoptions  Is  not 
entitled  to  departmental  recognition  if  the  tribe  has  set  up  its  own 
procedure  for  adoption,  see  Memo.  Sol.  I,  D,,  December  2,  1937, 

The  Interior  Department  has  taken  the  position  that  guardians  ap- 
pointed by  a Court  of  Indian  Offenses  are  “legal  guardians'*  within  the 
meaning  of  aucb  legislation  as  the  Act  of  February  25,  1933,  47  Stat, 
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era!  trust  funds.  Property  relations  of  husband  and  wife,  or 
jju rent  and  child,  are  likewise  governed  by  tribal  law  and 
custom.1111 

The  ease  of  United  Staten  v.  Quiver *1”  provided  a critical  test 
of  the  doctrine  of  Indian  self-government  in  the  field  of  domestic* 
relations.  The  case  arose  through  a prosecution  for  adultery 
hi  the  United  Elates  District  Court  for  South  Dakota,  Both  of 
the  Individuals  involved  were  Sioux:  Indians  and  the  offense  was 
alleged  to  have  been  committed  on  one  of  the  Sioux  reserva- 
tions, The  Department  of  Justice  authorized  prosecution  on  the 
theory  that  Congress  had,  toy  section  3 of  the  Act  of  March  3, 
1887, 15sa  terminated  the  original  tribal  control  over  Indian  domes- 
tic relations. 

The  question  was:  Did  this  statute,  which  applied  to  all  areas 
within  the  exclusive  jurisdiction  \ ” Congress,  apply  to  the  con- 
duct of  Indians  on  an  Indian  reservation?  The  Supreme  Court 
held  that  it  did  not.  The  analysis  of  the  subject  by  Mr,  Justice 
Van  Deva nter  is  illuminating,  not  only  on  the  immediate  ques- 
tion of  jurisdiction  over  adultery,  but  on  the  broader  question 
of  the  civil  jurisdiction  of  an  Indian  tribe  : 

At  an  early  period  it  became  the  settled  policy  of  Con- 
gress to  permit  the  personal  and  domestic  relations  of  the 
Indians  with  each  other  to  be  regulated,  and  offenses  by 
one  Indian  against  the  person  or  property  of  another 
Indian  to  be  dealt  with,  according  to  their  tribal  customs 
and  laws.  Thus  the  Indian  Intercourse  Acts  of  May  19, 
1796,  e,  30,  1 Stat,  469,  and  of  March,  1802,  e,  13,  2 Stat,  139, 
provided  for  the  punishment  of  various  offenses  by  white 
persons  against  Indians  and  by  Indians  against  white  per* 
sons,  but  left  untouched  those  by  Indians  against  each 
other;  and  the  act  of  June  80,  1884,  e,  161,  Sec.  25,  4 Stat, 
729,  733,  while  providing  that  “so  much  of  the  laws  of  the 
United  States  as  provides  for  the  punishment  of  crimes 
committed  within  any  place  within  the  sole  and  exclusive 
jurisdiction  of  the  United  States  shall  be  in  force  in  the 
Indian  country,”  qualified  its  action  by  saying,  “the  same 
shall  not  extend  to  crimes  committed  by  one  Indian 
against  the  person  or  property  of  another  Indian.”  That 
provision  with  its  qualification  was  later  carried  into  the 
Revised  Statutes  as  Sees.  2145  and  2146.  This  was  the 
situation  when  this  court,  in  parte  Croiv  Dog,  109  U,  S, 
556,  held  that  the  murder  of  an  Indian  by  another  Indian 
on  an  Indian  reservation  was  not  punishable  under  the 
laws  of  the  United  States  and  could  be  dealt  with  only 
according  to  the  laws  of  the  tribe.  The  first  change  came 
when,  by  the  act  of  March  3,  1885,  e*  341,  See.  9,  23  Stat. 
362,  385,  now  Sec.  328  of  the  Penal  Code,  Congress  pro- 


907,  governing  payments  of  funds  by  governmental  agencies  "to  incom- 
petent adult  Indians  or  minor  Indians,  who  are  recognized  wards  of  the 
federal  government,  for  whom  no  legal  guardians  or  other  fiduciaries 
have  been  appointed.”  Memo.  Sol.  I.  D.f  March  25,  1936. 

usifiefcs  v.  Hu  trick,  12  Fed,  Cas.  No.  6408  (C.  d D.  Kan,  1870). 
i«*241  IL  8.  602  (1916). 

120  That  section  provides  t 

That  whoever  commits  adultery  shall  be  punished  hy  imprison* 
merit  in  the  penitentiary  not  exceeding  three  years  ; * * * 

(24  Stat.  630.  18  U.  S.  C.  516.) 
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vlded  for  the  punishment  of  murder,  manslaughter,  rape, 
assault  with  intent  to  kill,  assault  with  a dangerous 
weapon,  arson , burglary  a lid  larceny  when  committed  by 
mu?  Indian  against  the  person  or  property  of  another 
Indian.  In  c/ther  respects  the  policy  remained  as  before. 
After  South  Dakota  became  a State,  Congress,  acting  upon 
a partial  cession  of  Jurisdiction  by  that  State,  c.  108,  Laws 
1901,  provided  by  the  act  of  February  2,  1003,  e.  351,  32 
Htnt.  703,  now  Sec.  320  of  the  Penal  Code,  for  the  pun- 
iNhniont  of  the  particular  offenses  named  in  the  act  of 
1S8H  when  commit tcrl  on  the  Indian  reservations  in  that 
State,  even  i hough  committed  by  others  than  Indians,  but 
this  is  without  bearing  here,  for  it  left  the  situation  in 
respect  of  offenses  by  one  Indian  against  the  person  or 
property  of  another  Indian  as  it  was  after  the  act  of 
1885, 

We  have  now  referred  fc/  all  the  statutes.  There  is 
none  dealing  with  bigamy,  polygamy,  incest,  adultery  or 
fornication,  which  in  terms  refers  to  Indians,  these  mat- 
ters always  having  been  left  to  the  tribal  customs  and  laws 
and  to  such  preventive  and  corrective  measures  as  rea- 
sonably could  be  taken  by  the  administrative  officers. 
(Pp,  003-4305.) 

Recognition  of  the  validity  of  marriages  and  divorces  consum- 
mated in  accordance  with  tribal  law  or  custom  is  found  in 
numerous  cases.121 

Logai  recognition  has  not  been  withheld  from  marriages  by 
Indian  custom,  even  in  those  cases  where  Indian  custom  sanc- 
tioned polygamy.  Ah  was  said  in  Kobo  yum  v.  Jack  non  Iron  Co , : 522 

* * * * The  testimony  now  in  this  case  shows  wlmt,  as 

mutter  of  history,  wo  are  probably  bound  to  know  judi- 
cially. that  among  these  Indians  polygamous  marriages 
have  always  been  recognized  as  valid,  and  have  never 
been  confounded  with  such  promiscuous  or  informal  tern- 
pornry  intercourse  ns  is  not  reckoned  as  marriage.  While 
most  civilized  nations  in  our  (lay  very  wisely  discard  polyg- 
amy, and  it  is  not  probably  lawful  anywhere  among 
English  speaking  nations,  yet  it  is  a recognized  and  valid 
institution  among  many  nations,  ami  in  no  way  universally 
unlawful,  We  mu  *i  either  hold  that  there  can  be  no  valid 
Indian  marriage,  or  wo  must  hold  that  all  marriages  are 
valid  which  by  Indian  usage  are  so  regarded.  There  is 
no  middle  ground  which  can  be  taken,  so  long  ns  our  own 
laws  are  not  binding  on  the  tribes.  They  did  not  occupy 
their  territory  by  our  grace  and  permission,  hut  by  a right 
beyond  our  control.  They  were  placed  by  the  constitution 
of  the  United  States  beyond  our  jurisdiction,  and  we  hud 
no  more  right  to  control  their  domestic  usages  than  those 
of  Turkey  or  India,  * * * v\Te  have  here  marriages 

had  between  members  of  an  Indian  tribe  in  tribal  rela- 
tions, aiul  unquestionably  good  by  the  India n rules.  The 
parties  were  not  subject  In  those  relations  to  the  laws  of 
Michigan*  and  there  was  no  other  law  interfering  with 
the  full  jurisdiction  of  the  tribe  over  personal  relations. 
We  cannot  interfere  with  the  validity  of  such  marriages 
without  subjecting  them  to  rules  of  law*  which  never  hound 
them,  (Pp.  605*000. ) 

Despite  a popular  Impression  to  the  contrary,  marriage  in  ac- 
cordance with  tribal  law  or  custom  lms  exactly  the  same  validity 


12’  Johnson  v,  Johnson , 30  Mo.  72  (i860)  ; Boyer  v,  Bivvhj,  58  Mo, 
mn  (1875)  ; Earl  y,  Qatllcy,  42  Mint!.  301,  44  N.  W.  254  (1890)  * People 
r,p  rel.  LaFortc  V.  Rvbhi,  flg  N,  Y.  gupp,  787  (1905)  \ Or  Hey  v.  Ross,  78 
Ncbr.  330,  110  N.  W.  9S2  (1007)  ; Yakima  Joe  v.  To-isdap,  191  Fed,  510 
[C,  C.  Ore,  1910)  | Cyr  v.  Walker,  29  Okla,  281,  116  Fac,  931  (1911) 
Buck  v.  H ran  so?},  34  Okla,  807,  127  Pac.  436  (1912)  Butler  v.  Wilson. 
04  Okla.  229,  153  Pac.  823  (1915)  ; Carney  v.  Chapman,  247  XT.  S.  102 
(1918)  ; Hullo  well  v.  Commons,  210  Fed.  793  (C,  C.  A.  8,  1014)  ; John- 
son. v.  Du  nit w,  08  Okla.  236.  173  Pne.  359  (1918)  ) Davis*  v,  Reeder. 
VJZ  Okla.  100.  226  PaC.  SSO  (1024)  5 Pompey  v,  King,  101  Okla.  253.  225 
Pac.  175  (1924)  • Proctor  V.  Foster,  107  Okla,  95.  230  Pne.  753  (1024)  : 
Vnussec  Vw  McKinney,  133  Okla,  40,  270  Fae,  1000  (1928)  i and  cf. 
Connolly  v.  Waolrtvh.  11  Lower  Can.  ,Tur.  197  (1807).  E?op.  also.  Pair 
V.  Colfax,  197  Fed.  302  (C,  C.  A.  9.  1912)  ; Porter  v.  Iff  toon,  289  IT,  S. 
170  (1915)  ; nml  sen  Wharton,  Conflict  of  Laws  (3d  ed.  1905),  vol.  J, 
sec,  128a, 

**76  Midi.  498,  43  N,  W.  602  (1880), 


that  marriage  by  state  license  has  among  non-Indians.  Many 
Indian  tribes  have  a clearly  defined  marriage  ritual,1"'  Some 
tribes  have  provided  for  regular  tribal  marriage  licenses,  the 
validity  of  which  has  been  affirmed  by  the  United  States  Supreme 
Court.13* 

The  jurisdiction  of  a tribal  court  over  divorce  actions  Inis  been 
recognized  by  federal  and  state  courts. -sr‘ 

The  basis  of  tribal  jurisdiction  over  divorce  was  set  forth  with 
lucidity  in  the  case  of  Wall  v.  WUliaBisou  i 

It  is  only  by  positive  enactments,  even  in  the  case  of 
conquered  and  subdued  nations,  that  their  laws  lire 
changed  by  the  conqueror,  (P.  51.) 

The  fact  that  Indians  may  obtain  marriage  licenses  from  state 
officials  does  not  deprive  the  tribe  of  jurisdiction  to  issue  a di- 
vorce where  the  parties  are  properly  before  tribal  court.  In 
this  respect  Indians  are  in  the  same  position  as  persons  who, 
after  marrying  under  the  law  of  one  state,  may  be  divorced 
under  the  law  of  another  state  or  of  a foreign** nation.”1 


,2*  Under  Chapter  8,  sec.  2,  of  the  Law  and  Order  Regulations 
approved  by  the  Secretary  of  the  Interior  November  27,  1935,  25 
C.  F.  R,  161.28,  it  became  the  duty  of  each  tribal  council  to  determine 
the  procedure  to  be  followed  in  tribal  custom  marriage,  See  fn.  130, 
inf  fa. 

131 No  fire  v.  tfnifrcl  States.  104  U.  S.  657  (1897). 

is*  Raymond  v.  Raymond,  S3  Fed,  721  (C,  C,  A.  8,  1897)  ; 19  Op.  A.  G, 
109  (188S), 

,M8  Ala,  48  (1840), 

127  111  upholding  the  power  of  it  tribal  court  In  issue  a divorce  decree 
where  one  of  the  parties  was  a non-Indian,  the  Solicitor  for  tho  Inte- 
rior Department  declared  (Memo,  February  11,  1939)  i 

A divorce  action  has  been  frequently  described  as  an  actios 
iri  rem  in  which  the  res  is  tho  marital  status  of  the  parties.  It 
is  necessary  for  n court  to  have  jurisdiction  of  the  res  in  order  to 
grant  a divorce,  although  it  need  not  have  jurisdiction  of  both  the 
parties.  It  is  well  established  that  a State  court  has  the  nec- 
essary jurisdiction  of  tho  uimitnl  status  whore  the  plaintiff  is  a 
resident  of  the  State  and  [lie  State  is  the  location  of  the  marital 
domicile,  even  though  the  State  has  no  jurisdiction  of  the  de- 
fendant sponge  who  is  not  a resident  or  a citizen  of  the  State 
and  can  be  reached  only  by  constructive  notice.  Atherton  v. 
Athertons  181  U,  3.  155  ; llaMqok  v.  Haddock,  201  U,  S.  562  ; 
Delation  v.  Dvlmioy,  13  Pac,  (2d)  719  (Gal.  1932)  , 86  A.  L.  li.  1321, 

The  foregoing  principles  are  based  upon  the  interest  of  the 
State  in  the  marital  status  of  its  residents,  and  this  interest 
is  considered  sufficiently  great  to  permit  a State  to  act  upon 
the  marital  status , of  a resident  in  certain  cases  even  though 
the  other  party  was  never  within  the  jurisdiction  of  the  State. 
As  said  by  one  court  j 

“Every  State  or  sovereignty  has  the  right  to  determine 
the  domestic  relations  of  all  persons  having  their  domiciles 
within  their  [sic]  territory  and  where  the  husband  or  wife 
is  domiciled  within  n particular  State,  the  courts  of  that 
State  can  take  jurisdiction  over  the  status,  and  for  proper 
cause  net  on  this  rein  and  dissolve  the  relation.”  Coney  v. 
Com/,  71  S.  TV.  (2d)  141,  142  (Mo.  1934); 

If  the  foregoing  principles  are  applied  to  such  a situation  ns 
that  now  presented,  a tribal  court  could  exercise  jurisdiction 
to  grant  a divorce  to  a tribal  member  residing  on  the  reserva- 
tion whose  spouse  has  abandoned  the  marital  domicile  on  the 
reservation,  regardless  of  tho  tribal  membership  or  race  or  resi- 
dence of  the  other  spouse. 

Reliance  need  not  he  placed  entirely  upon  application  of  these 
general  principles  of  jurisdiction,  however,  In  order  to  sustain 
the  jurisdiction  of  a tribal  court  to  divorce  tribal  members  from 
white  spouses,  since  a number  of  cage?  have  already  recognized 
as  valid  marriages  and  divorces  under  tribal  law  between  tribal 
members  and  white  persons.  Wall  v,  Williamson,  8 Ala.  48  ; 
Wall  v.  Williams , 11  Ala,  826;  Maryan  v.  McGhee,  5 Humph. 
(Tenn.)  14 ; Johnson  v.  Johnson's  Administrator,  30  Mo.  72,  77 
Am.  Dee.  598  * La  Riviere  v.  La  Riviere,  77  Mo.  512  ; Cyr,  v,  Walker, 
29  Okla.  281.  116  Pjic.  931  ; 35  U,  R,  A.  (n.  8.)  790  ; 14  R,  C.  L.  122, 
The  foregoing  cases  determine  that  a white  person  who  estab- 
lished a residence  among  an  Indian  tribe  in  its  territory  will  be 
considered  married  to  or  divorced  from  a tribal  member  accord- 
ing to  the  law  of  the  tribe.  In  the  lending  case  of  Cy?%  v,  Walter, 
supra,  on  adopted  member  of  the  tribe  divorced  his  white  wife 
on  the  reservation  under  tribal  law  and  the  validity  of  this  di- 
vorce was  recognized  even  though  the  parties  had  been  married 
under  State  law.  In  all  of  these  cases  the  divorce  was  nn  Indian 
custom  divorce  through  separation  by  mutual  consent  or  by 
abandonment  by  one  of  tlm  parties.  The  principle,  however, 
would  not  he  affected  because  nn  Indian  tribe  may  now  require 
formal  tribal  court  action  in  place  of  the  earlier  Indian  custom. 

The  Cyr  cusp  would  seem  to  go  so  far  sis  to  recognize  a tribal 
divorce  by  a tribal  member  against  a white  person  who  did  not 
consent  to  the  divorce.  However,  it  is  not  necessary  to  decide 
at  this  time  whether  such  a principle  would  now  he  accepted 
bo  that  a tribal  member  could  obtain  a divorce  in  a tribal  court 
against  a white  spouse  who  objected  to  ilie  jurisdiction  of  the 
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It  is,  however,  n matter  of  state  law  whether  state  courts  will 
recognize  the  validity  of  such  divorces.  In  the  absence  of  re- 
ported decisions  on  this  point  it  is  not  possible  to  say  with  .my 
certainty  how  states  are  likely  to  treat  such  tribal  divorces  in 
cases  that  come  up  in  state  courts.  So  far  us  the  Federal  Gov- 
ernment is  concerned,  the  validity  of  such  divorces  is  conceded.1** 
The  current  Law  and  Order  Regulations  of  the  Indian  Service, 
approved  by  the  Secretary  of  the  Interior  on  November  27,  1935, 
recognize  the  validity  of  Indian  custom  marriage  and  divorce  and 
leave  it  to  the  governing  authorities  of  each  tribe  to  define  what 
shall  constitute  such  marriage  and  divorce.'"  These  regulations 

court.  All  that  need  be  decided  nt  this  time  Js  timt  imflcr  tlie 
accepted  divorce  law  a tribal  member  may  obtain  a tribal  «»voree 
front  u will  to  spouse  who  has  consented  to  tin*  jurisdiction  of 
the  tribal  court  or  who  has  abandoned  bis  tribal  spouse  and  liift 
marital  domicile  on  the  reservation.  It  might  be  pointed  out 
fiian  an  uninstilipcl  abandonment  is  iiselt  an  implied  consent  to 
a SvoiV  action  by  the  abandoned  spouse  in  the  court  o£  the 
latter’s  domicile.  (See  Mcl&noy  v.  DeluMU,  supra*  ut 
is*  The*  Comptroller  General,  however,  ruled  otherwise  In  a case  where 
a divorce  action  was  pending  in  11  state  court  Settlement  Certificate* 
Claim  No . 013388  (25),  January  23,  1036, 
i»*See  53  I.  D.  401  (1035). 
iw  Chapter  3.  sec,  2, 

Tribal  Custom  Marriage  and  Divorce. — The 
shall  have  authority  to  determine  whether  lndmn  custom  nmr- 
riace  and  Indian  custom  divorce  for  members  of  the  tribe  shall 
1)1-  rccoenlacd  III  th.-  future  an  lawful  murriuKe  and  divorce  upon 
the  rcxei'Viition.  and  if  it  shall  he  so  recognized,  to  determine 
wlmt  shall  constitute  such  marriage  and  divorce  and  whether 
action  by  tho° Court  of  Indian  Offenses  shall  be  r^mred  When 
so  determined  in  writing,  one  copy  shall  be  filed  with  the  court 
of  Indian  Offenses,  one  copy  with  the  SiipuiaiiteiHleiit  In  charge 
of  the  reservation,  and  one  copy  with  the  Coxunilsiuoitei  of  inyla*. 
?\ffairs.  Thereafter,  Indians1  who  desire  to  become  maraud  or 
divorced  bv  the  custom  of  the  tribe  shall  confoim  to  the  iiistom 
of  the  tribe  as  determined-  Indians  who  assume  or  claim  a 
divorce  bv  Indian  custom  shall  not  be  entitled  to  remarry  until 
they  have  complied  with  the  determined  custom  of  their  teib<J 
nor  until  they  have  recorded  such  divorce  at  the  agency  otbee, 
f4naln*  any  Wtei'.nlnntion  h.v  tho  Tribal  Council  on  these  mat 
I era,  the  validity  of  Indian  custom  mnrrliigonnd  lJ'v01." 
continue  to  be  recognized  as  hcretofoie,  U»5  I.  D.  401,  _ 
(U)35>.) 


also  authorize  decrees  by  Courts  of  Indian  Offenses  compelling 
payment  for  support,131  and  judgments  on  the  issue  of  paternity. 

The  constitutions  for  tribes  Organized  under  the  Act  of  June  18, 
1934,  generally  provide  for  the  exercise  by  the  tribal  council  and 
tribal  court  of  general  jurisdiction  over  domestic  relations.^ 
Generally  no  departmental  review  of  such  tribal  action  is 
required, 

A few  of  these  tribal  constitutions  provide  that  all  marriages 
Slmll  be  in  conformity  with  state  law,134  Several  tribes  Jiave 
adopted  special  ordinances  governing  domestic  relations.-' 


Im  Qm  p,  R_  161.30,  161.64.  A superintendent  may  enforce  such 

a judgment  against  tbe  defendant’s  restricted  funds.  Memo.  Sol,  I.  D„ 
September  8,  1988. 

133  25  C,  F.  K.  161.30. 

133  ThuK.  for  example,  the  Constitution  of  the  Fort  Belknap  Indian 
Community,  Montana,  approved  on  December  13,  1035,  provides  i 

Article  V.  Section  1.  Enumerated* potters,-—’ The  council  of  the 
Fort  Belknap  Community  shall  have  the  following  powers,  the 
exercise  of  which  shall  + he#  subject  to  popular  referendum  aa 

ToWfo^Fgwlikc  the  domestic  relations  of  members  of  the 
common  ity. 

3iW  See,  e,  (J,.  the  Constitution  of  the  San  Carlos  Apache  Tribe,  approved 
January  17.  1936,  which  provides : 

Article  V.  Section  XII.  Domestic  rclatio ns.— The  coun cilsh all 
have  the  power  to  regulate  the  domestic  relations  of  members  of 
the  % ibe,  "but  all  marriages  in  the  future  shall  be  In  accordance 
with  the  State  laws  * * *” 

333 The  Code  of  Ordinances  of  the  Gila  River  Pimn-Marieopa  Indian 
Community  (1930)  provides  : 

Chapter  4,  Domestic  Relations 

Sec  1 Marriage. — The  Community  Court  may  issue  marriage 
licenses  to  proper  persons,  both  of  whom  are  members  oi  tuu 
Community  Any  tribal  custom  marriage  not  so  licensed  slmll 

m>S  community  Court  may  issue  decrees  of 

divorce  "for  causes  which  it  deems  sufficient,  where  both  parties 

ai  Sbc V$*Iin°irdina  CoTMalrilgcs  and  D inorccs.-™-Al  1 India n mm*- 
riuees  iind  divorces,  whether  consummated  in  act-ordance  w ith  the 
State  law  or  iu  accordance  with  Community  Ordinances,  shall  b® 
| recorded  within  thirty  days  at  the  agency. 


SECTION  6,  TRIBAL  CONTROL  OP  DESCENT  AND  DISTRIBUTION 


It  is  well  settled  that  an  Indian  tribe  has  tlie  power  to  pre- 
scribe  the  manner  of  descent  and  distribution  of  the  property 
of  its  members,  in  the  absence  of  contrary  legislation  by  Oon= 
grass,130  Sueli  power  may  be  exercised  through  unwritten  cus- 
toms and  usages,137  or  through  written  laws  of  tlio  tribe.  This 
power  extends  to  personal  property  ns  well  as  to  real  property. 
By  virtue  of  this  authority  an  Indian  tribe  may  restrict  the 
descent  of  property  on  the  basis  of  Indian  blood  or  tribal  mem- 
bership, and  may  provide  for  t.lie  .escheat  of  property  to  the 
tribe  where  there  are  no  recognised  heirs.  An  Indian  tribe  may, 
if  It  so  chooses,  adopt  us  its  own  the  laws  of  the  state  in  which 
it  is  situated  and  may  make  such  modifications  in  these  laws  as 
it  deems  suitable  to  its  peculiar  conditions. 

The  only  general  statutes  of  Congress  which  restrict  the 
power  of  an  Indian  tribe  to  govern  the  descent  and  distribution 
of  property  of  its  members  are  section  5 of  the  General  Allotment 
Act,1’13  which  provides  that  allotments  of  land  shall  deseend  “ac- 
cording to  the  laws  of  the  State  or  Territory  where  such  land  is 
located the  Act  of  June  25,  1910, 13B  which  provides  that  the  Sec- 


retary of  the  Interior  shall  have  unreviewable  discretion  to  de- 
termine the  heirs  of  an  Indian  in  ruling  upon  tbe  inheritance 
of  individual  allotments  issued  under  the  authority  of  the  Gen- 
eral Allotment  Law,  arid  section  2 of  the  same  act,  as  amended 
by  tlie  Act  of  February  14,  1913, 1,0  which  gives  the  Secretary  of 
the  Interior  final  power  to  approve  and  disapprove  ludlan  wills 
devising  restricted  property. 

These  statutes  abolished  the  former  tribal  power  over  the 
descent  and  distribution  of  property,  with  respect  to  allotments 
of  land  made  under  the  General  Allotment  Act,  and  rendered 
tribal  rules  of  testamentary  disposition  subject  to  the  authority 
of  the  Secretary  of  the  Interior,  when  the  estate  includes  restricted 
property , They  do  not*  however,  affect  testamentary  disposi- 
tion of  unrestricted  property  or  intestate  succession  to  personal 
property  or  to  interests  in  land  other  than  allotments  (e.  g„ 
possessory  interests  in  land  to  which  title  is  retained  by  the 
tribe).141  With  respect  to  property  other  than  allotments  of  land 
made  under  the  General  Allotment  Act  and  similar  special  legis- 
lation, the  inheritance  laws  and  customs  of  the  Indian  tribe  are 
still  of  supreme  authority”3 


Chapter  5,  sec.  11  ; Chapter  11,  sec,  8. 

337  gee  Beaglehole,  Ownership  & Inheritance  in  an  Indian  Tribe  (lDJo), 
20  la.  Li.  Rev,  304;  Hagan,  Tribal  Law  of  the  American  Indian  (1917), 
23  Case  & Com.  735 ; and  see  authorities  cited  supra,  sec.  3,  fn.  55. 

1??s  Act  of  February  8,  1887,  24  Stat.  388,  389,  25  TJ.  S.  C-  348. 

Treaties  and  special  statutes  occasionally  stipulated  tlmt  state  laws 
were  to  apply  to  descent  of  allotments.  See,  for  example.  Article  S 
of  the  Treaty  of  February  27,  1867,  with  the  Pottawatomies,  15  Stat.  531, 
533. 

as*  Sec.  1,  30  Stat,  855,  25  XL  S,  C.  372. 


*»  37  Stat.  678.  See  25  U.  S.  C.  378. 

».  Gooding  y.  Watkins,  342  Fed,  112  (C.  C.  A.  8,  1905)*  Bee  Chapter 
5,  sec.  11  and  Chapter  11,  see.  6. 

142  The  foregoing  general  analysis  is  inapplicable  to  the  Five  Civilized 
Tribes,  and  OsagCB,  Congress  having  expressly  provided  that  state 
probate  courts  shall  have  jurisdiction  over  the  estates  of  allotted  In- 
diana of  the  Five  Civilized  Tribes  leaving  restricted  heirs  (Act  of 
June  14,  1916,  c.  101,  sec.  1,  40  Stat.  600,  25  XI,  S.  C,  375),  and  over  the 
estates  of  Osage  Indians  (Act  of  April  lg,  1912,  see.  8,  37  Stat.  86)* 
See  Chapter  23,  secs.  9,  12. 
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THE  SCOPE  OF  TRIBAL  SELF-GOVERNMENT 


The  authority  of  an  Indian  tribe  In  the  matter  of  Inheritance 
in  clearly  recognized  by  the  United  States  Supreme  Court  in  the 
ease  of  Jones  v.  Meehan.™  Land  had  been  allotted  to  Chief 
Moose  Dung.  After  his  death,  the  Chiefs  eldest  son.  Moose 
Dung  the  Younger,  leased  the  land  in  ISDi  for  10  years,  to  two 
white  men,  the  plaintiffs,  on  the  assumption  that  lie  was,  by  the 
custom  of  his  tribe,  the  sole  heir  to  the  property  and  entitled, 
in  his  own  right,  to  dispose  of  it.  Thereafter,  in  1S94,  a second 
lease  of  the  same  land  was  executed  in  favor  of  another  white 
man,  the  defendant.  The  Secretary  of  the  Interior  took  the  view 
that  the  earlier  lease  was  invalid.  The  Secretary  of  the  Interior 
approved  the  second  lease,  pursuant  to  a joint  resolution  of  Con- 
gress specifically  authorizing  the  approval  of  the  second  lease. 
Under  the  second  lease,  the  Secretary  of  the  Interior  held,  the 
rentals  were  to  be  divided  among  six  descendants  of  the  older 
Chief  Moose  Dung,  and  Moose  Dung  the  Younger  was  to  receive 
only  a one-sixtli  share.  Thus  the  Supreme  Court  was  faced  with 
a clear  question  * Did  Moose  Dung  the  Younger  have  the  right*  in 
3S91,  to  make  a valid  lease  which  neither  the  Secretary  of  the 
Interior  nor  Congress  itself  could  thereafter  annul?  Faced  with 
this  question,  the  Court  declared,  per  Gray,  J , ; 

The  Department  of  the  Interior  appears  to  have  assumed 
that,  upon  the  death  of  Moose  Dung  the  elder,  in  1872, 
the  title  in  his  land  descended  by  law  to  In's  heirs  general, 
and  not  to  his  eldest  son  only. 

But  the  elder  Chief  Moose  Dung  being  n member  of  an 
Indian  tribe,  whose  tribal  organization  was  still  recog- 
nized by  the  Government  of  the  United  States,  the  right 
of  inheritance  in  his  laud,  at  the  time  of  liis  death,  was 
controlled  liy  the  laws,  usages  and  customs  of  the  tribe, 
and  not  by  the  law  of  the  State  of  Minnesota,  nor  by  any 
action  of  the  Secretary  of  the  Interior.  (P,  29.) 

* * * * * 

The  title  to  the  strip  of  land  in  cnntroversv,  having  been 
granted  by  the  United  States  to  the  elder  Chief  Moose 
Dung  by  the  treaty  itself,  and  having  descended,  upon  his 
death,  by  the  laws,  customs  and  usages  of  the  tribe,  to 
his  eldest  son  and  successor  as  chief,  Moose  Dung  the 
younger,  passed  by  the  lease  executed  by  the  latter  in  1891 
to  the  plaintiffs  for  the  term  of  that  lease,*  and  their 
rights  under  that  lease  could  not  be  divested  by  any  sub- 
sequent _netion  of  the  lessor,  or  of  Congress,  or  of  the  Ex- 
ecutive Departments.  (F,  32.) 

The  opinion  of  the  Supreme  Court  in  Jones  v,  Meehan  cites  a 
long  series  of  cases  in  federal  and  state  courts  which  likewise 
uphold  the  validity  of  tribal  laws  and  customs  of  inheritance,1 * * **1 
The  upshot  of  the  eases  cited  is  summarised  in  the  words  of  a 
New7  York  court ; 

When  Congress  does  not  act  no  law  runs  oil  an  Indian 
reservation  save  the  Indian  tribal  law  and  custom*1" 

The  decision  of  the  Supreme  Court  in  Jones  v.  Meehan  is  a 
clear  refutation  of  the  theory  that  in  the  absence  of  law  plenary 
power  over  Indian  affairs  rests  with  the  Interior  Department,5*1 
The  case  holds  not  only  that  power  over  inheritance,  in  the  ab- 
sence of  congressional  legislation,  rests  with  the  Indian  tribe, 
but  that  Congress  itself  cannot  disturb  rights  which  have  vested 
under  tribal  law  and  custom . 

Other  decisions  confirm  the  rule  laid  dowui  in  the  Moose  Dun g 
ease,147 


145 17*1  U-  8,  1 (1899). 

iU  United  States  v,  Shanks,  in  Minn,  3G9  (1870)  ; Dole  t.  Irish , 2 
Ha ib.  (N.  Y.)  639  (1848)  ; Hastings  v.  Farmer , 4 N.  Y,  203,  294  (1850)  ; 
The.  Kansas  Indians.  5 Wall.  737  (186S)  ; Wau-pe-man-Qua  v,  Aldrich,  28 
Fm(J_  *180  (C.  C.  Inil.  1880)  ; Brown  v.  Steele.  23  Eans.  672  (1380)  : 
/tinharrl ri/lc  v.*  Tharp,  28  Fed  52  (C.  C.  Kans,  1886). 

u' iVoodin  v.  Seeley.  141  Misc.  207,  252  N.  y , Supp.  818  (1931). 

20  L.  D.  157  (1895).  mod.  29  L.  D.  628  (1900).  Sea  Chapter 

5,  secs.  7.  8. 

14T  See  Chapter  10.  sec.  10.  And  see  Bembitz,  Land  Titles  (1895), 
vol.  1,  p.  498. 


In  the  case  of  Gray  v,  Coffman.  MS  the  court  held  that  the 
validity  of  the  will  of  a member  of  the  Wyandot  tribe  depended 
upon  its  conformity  with  the  written  laws  of  the  tribe.  The 
court  declared : 

The  Wyandot  Indians,  before  tbeir  removal  from  Ohio 
had  adopted  a written  constitution  and  laws,  and  among 
others,  laws  relating  to  descent  and  wills.  These  are  in 
the  record,  and  are  shown  to  have  been  copied  from  the 
law's  of  Ohio,  and  adopted  by  the  Wyandot  tribe,"  with 
certain  modifications,  to  adapt  them  to  their  customs  and 
usages.  One  of  these  modifications  was  that  only  living 
| children  should  inherit,  excluding  the  children  of  deceased 

children,  or  grand  children.  The  Wyandot  council,  which 
is  several  times  referred  to  in  the  treaty  of  1805,  was  an 
executive  and  judicial  body,  and  had  power,  under  the 
laws  and  usages  of  the  nation,  to  receive  proof  of  wills, 
etc.  i and  this  body  continued  to  act  at  least  to  some  ex- 
tent, after  the  treaty  of  1So5.  * * * under  the  circum- 

stances, the  court  must  give  effect  to  the  w7eli  established 
law's,  customs,  and  usages  of  the  Wyandot  tribe  of  Indians 
in  respect  to  the  disposition  of  property  by  descent  and 
will.  (Pp,  1005-1006.) 

In  the  case  of  O'Brien  v.  Bttgbce ,ua  it  was  held  that  a plaintiff 
in  ejectment  could  not  recover  without  positive  proof  that  under 
tribal  custom  he  w*ns  lawful  heir  to  the  property  in  question. 
In  the  absence  of  such  proof,  it  was  held  that  title  to  the  land 
escheated  to  the  tribe,  and  that  (he  tribe  might  dispose  of  the 
land  as  it  saw  fit. 

Tribal  autonomy  in  the  regulation  of  descent  and  distribution 
is  recognized  in  the  ease  of  Woodin  v.  Seeley Tfln  and  In  the  case 
of  Patterson  v . Council  of  Seneca  Nation?™ 

In  the  case  of  Y-Ta^Tah-Wah  v.  Behovlc™  the  plaintiff,  a 
medicine-man  imprisoned  by  the  federal  Indian  agent  and  county 
sheriff  for  practicing  medicine  without  a license,  brought  an 
action  of  false  imprisonment  against  these  officials,  and  died 
during  the  course  of  the  proceedings.  The  court  held  that  the 
action  might  be  continued,  not  by  an  administrator  of  the 
decedent’s  estate  appointed  in  accordance  with  state  law7,  but 
by  the  heirs  of  the  decedent  by  Indian  custom.153  The  court 
declared,  per  Shiras,  J.  ,- 

If  it  were  true  that,  upon  the  death  of  a tribal  Indian, 
his  property,  real  and  personal,  became  subject  to  the 
laws  of  tile  state  directing  the  mode  of  distribution  of 
estates  of  decedents,  it  is  apparent  that  Irremediable  con- 
fusion would  be  caused  thereby  in  the  affairs  of  the 
Indians  * * *.  (p,  262.) 

In  a ease 104  involving  the  right  of  an  illegitimate  child  to 
inherit  property,  the  authority  of  the  tribe  to  pass  upon  the 
status  of  illegitimates  was  recognized  in  the  following  terms : 

The  Creek  Council,  In  the  exercise  of  its  lawful  function 
of  local  self-government,  saw  fit  to  limit  the  legal  rights 
of  an  illegimate  child  to  that  of  sharing  in  the  estate  of 
his  putative  father,  and  not  to  confer  upon  such  child 


148 10  Fed.  Gas.  No.  5,714  (C.  C.  Kan,  1874).  Accord : Gooding  v. 
Watkins,  142  Fed.  112  (C.  C,  A.  8,  1905). 

14J4 6 Knn,  1,  26  Pac,  42g  (1891). 

150 141  Msc.  207.  252  N.  Y.  Supp.  818  (1931),  discussed  in  Note 
(1932)  9 N.  Y.  U.  L,  Q.  Rev.  498, 

151  245  N.  Y.  433,  157  N.  B.  784  (1927). 

i«105  Fed,  257  (C.  C*  N.  J>,  Iowa  1900). 

163  Compare,  however,  the  decision  of  the  Supreme  Court  of  New 
Mexico  in  Trujillo  v,  Prince , 42  N.  M,  337,  78  P.  2d  145  (1938),  hold- 
big  that  an  administrator  of  a Puebln  Indian  appointed  by  a state 
court  was  empowered  to  sue  tinder  a state  wrongful  death  statute. 
The  Solicitor  for  the  Interior  Department  and  the  Special  Attorney 
for  the  Pueblo  Indians  supported  the  position  which  the  Supreme  Court 
of  New  Mexico  finally  adopted,  on  the  ground  that  the  action  was  not 
an  action  over  which  the  tribal  courts  would  have  -jurisdiction,  but 
was  entirely  a creature  of  state  legislation  operating  on  events  that 
occurred  outside  of  any  reservation.  Memo.  Sol,  I.  B.,  September  21, 

m Oklahoma  Land  Co,  v.  Thomas,  34  Okla.  681,  12?  Pac.  8 (1912). 
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generally  the  status  of  a child  born  in  lawful  wedlock. 
(P,  13.)  ire 

In  the  case  of  Dole  v.  Irish™  it  was  held  that  a surrogate  of 
tile  State  of  New  York  lias  no  power  to  grant  letters  of  adminis- 
tration to  control  the  disposition  of  personal  property  belonging 
to  a deceased  member  of  the  Seneca  tribe.  The  court  declared : 

I am  of  the  opinion  that  the  private  property  of  the 
Seneca  Indians  is  not  within  the  jurisdiction  of  our  laws 
respecting  administration ; and  that  the  letters  of  admin- 
istration granted  by  the  surrogate  to  the  plaintiff  are  void, 
I am  also  of  the  opinion  that  the  distribution  of  Indian 
property  according  to  their  customs  passes  a good  title, 
which  our  courts  wall  not  disturb ; anti  therefore  that  the 
defendant  lias  a good  title  to  the  horse  in  question,  and 
must  have  judgment  on  the  special  verdict.  (Pp.  042- 
643.) 

In  United  States  v.  Charles**1 *  the  distribution  of  real  and  per= 
sonal  property  of  the  decedent  through  the  Iroquois  custom  of 
the  “dead  feast’’  is  recognized  as  controlling  all  rights  of 
inheritance. 

In  the  ease  of  Mackey  v,  €owe,m  the  Supreme  Court  held  that 
letters  of  administration  issued  by  a Cherokee  court  were  en- 
titled to  recognition  in  another  jurisdiction,  on  the  ground  that 
the  status  of  an  Indian  tribe  was  in  fact  similar  to  that  of  a 
federal  territory. 

In  the  case  of  Meeker  v,  Kaclln™  the  court  recognized  the 
validity  of  tribal  custom  in  determining  the  descent  of  real  and 
personal  property  and  indicated  that  the  tribal  custom  of  the 
Puyallup  baud  prescribed  different  rules  of  descent  for  real  and 
for  personal  property. 

The  applicability  of  tribal  law  in  matters  involving  deter- 
mination of  heirs300  is  recognized  in  the  Law  and  Order  Regu- 
lations of  the  Indian  Service.1*1  These  regulations  provide  that 
when  any  member  of  a tribe  dies, 

leaving  property  other  than  an  allotment  or  other  trust 
property  subject  to  the  jurisdiction  of  the  United  States, 
any  member  claiming  to  be  an  heir  of  the  decedent  may 
bring  a suit  in  the  Court  of  Indian  Offenses  to  have  the 
Court  determine  the  heirs  of  the  decedent  and  to  divide 
among  the  heirs  such  property  of  the  decedent,302 

In  such  suits,  the  regulations  provide : 

In  the  determination  of  heirs,  the  Court  shall  apply  the 
custom  of  the  tribe  as  to  inheritance  if  such  custom  is 
proved.  Otherwise  the  Court  shall  apply  State  law  in 
deciding  what  relatives  of  the  decedent  are  entitled  to 
be  his  heirs,1"3 

A special  provision  covers  the  situation  where  the  statutory 
jurisdiction  of  the  Department  attaches  to  part  of  an  estate  that 
is  otherwise  subject  to  tribal  jurisdiction  .* 

Where  the  estate  of  the  decedent  includes  any  interest 
in  restricted  allotted  lands  or  other  property  held  in  trust 
by  the  United  States,  over  which  the  Examiner  of  Inher- 
itance would  have  jurisdiction,  the  Court  of  Indian 


iftT.  Accord  : Butler  v.  TFffson,  54  Okla.  229,  153  Fae,  823  (1915), 
mb  2 Barb.  (N.  Y.)  639  (1848). 

^23  F.  Supp.  346  (D.  C,  W.  D.  N,  Y,  1938)  J accord  : George  v.  Pierce, 
148  N,  Y.  Supp.  230  (1914). 

358  18  How.  100  (1865),  See  Chapter  14,  sec,  3, 
is*  173  Fed.  216  (C.  C,  W,  D,  Wash.  1909). 

3«  Recognition  of  tribal  rules  of  descent  is  found  In  such  special 
legislation  as  the  Act  of  February  19,  1875.  18  Stab  330,  dealing  with 
leases  of  Seneca  lands,  and  tho  Act  of  March  1,  1901,  31  Stnt.  861, 
dealing  with  Creek  allotments. 

To  the  effect  that  inheritance  of  a house  on  tribal  laud  Is  governed 
by  tribal  rather  than  state  law,  see  Memo.  Sol,  I.  P,,  November  18,  1938. 
381  25  C.  F.  R,  161.31=161.32. 

Law  and  Order  Regulations,  approved  November  27,  1935,  e.  3,  sec. 
5,  25  C.  F.  R.  161.31 
?« ibid. 


Offenses  may  distribute  only  such  property  as  does  not 
come  under  the  jurisdiction  of  the  Examiner  of  Inher- 
itance, and  the  determination  of  heirs  by  the  court  may 
be  reviewed,  on  appeal,  and  tho  judgment  of  the  court 
modified  or  set  aside  by  the  said  Examiner  of  Inheritance, 
with  the  approval  of  the  Secretary  of  the  Interior,  if  law 
and  justice  so  require.1*4 

The  Law  and  Order  Regulations  of  the  Indian  Service  further 
provide  that  Courts  of  Indian  Offenses  shall  have  jurisdiction  to 
probate  wills  of  tribal  Indians, 

disposing  only  of  property  other  than  an  allotment  or 
other  trust  property  subject  to  the  jurisdiction  of  the 
United  Stales.105 

Tribal  custom  is  recognizee!  in  the  provision  : 

If  the  Court  determines  the  will  to  he  validly  executed, 
it  shall  order  the  property  described  in  tho  will  to  be 
given  to  the  persons  named  in  the  will  or  to  their  heirs ; 
but  no  distribution  of  property  shall  be  made  in  violation 
of  a proved  tribal  custom  which  restricts  the  privilege 
of  tribal  members  to  distribute  property  by  will,160 

Indian  Service  regulations  covering  the  determination  of  heirs 
and  approval  of  wills  167  provide  that  the  activity  of  examiners 
of  inheritance  in  cases  of  intestate  succession  shall  not  extend 
to  unallotted  reservations.1"8 

Tribal  constitutions  generally  provide  that  the  governing  body 
of  the  tribe  shall  have  power- — 

to  regulate  the  inheritance  of  real  and  personal  property, 
other  than  allotted  lands,  within  the  Territory  of  the 
Community.100 

A typical  tribal  inheritance  law,  adopted  by  the  Gila  River  Pinia- 
Maricopa  Indian  Community  on  June  8,  1938,  is  set  forth  in  the 
footnote  below.170 


»« Ibid. 

™ 25  C.  F.  It,  161,32, 

25  C.  F,  R,  161,32. 

,IJ7  Approved  by  Secretary  of  the  Interior  May  31,  1935,  25  C,  F,  K., 
Part  81, 

™ 25  C.  F.  R.  81,13,  81-23. 


»«>  Constitution  of  the  Fort  Belknap  Indian  Community  of  tile  Fort 
Belknap  Reservation,  Mont,,  approved  December  13,  1935,  Art.  V, 
Sec,  l(m). 

ito  Sec,  6.  Approval  of  Will*, — When  any  member  of  the  trihe  dies* 
leaving  a will  disposing  only  of  property  other  than  an  allot- 
ment or  other  trust  property  subject  to  the  jurisdiction  of  the 
United  States,  the  Court  shall,  at  the  request  of  any  member 
of  the  tribe  named  in  the  will  or  any  other  interested  party, 
determine  the  validity  of  the  will  after  giving  notice  and  full 
opportunity  to  appear  in  court  to  all  persons  who  might  be 
heirs  of  the  decedent.  A will  shall  be  deemed  to  be  valid  If  the 
decedent  had  a sane  mind  and  understood  what  he  was  doing 
when  he  made  the  will  and  was  not  subject  to  any  undue 
influence  of  any  kind  from  another  person,  and  If  the  will 
was  made  in  writing  and  signed  by  the  decedent  in  the  presence 
of  two  witnesses  who  also  signed  the  will.  If  the  Court  deter- 
mines the  will  to  be  validly  executed,  it  shall  order  the  prop- 
erty described  in  the  will  to  be  given  to  the  persons  named  in 
the  will  or  to  their  heirs,  if  they  are  dead,  , _ 

Seo  7 Determination  of  Heirs, — Properly  of  members  of  the  Com- 
munity, other  than  allotted  lands,  if  not  disposed  of  by  will 
shall  be  inherited  according  to  the  following  rules ; 


1,  The  just  debts  and  funeral  expenses  of  the  deceased  shall 

be  paid  before  the  heirs  take  any  property, 

2,  If  the  deceased  leaves  a surviving  spouse,  all  the  property 

shall  go  to  the  surviving  spouse,  who  shall  make  such 
disposition  as  seems  proper.  _ , 

3,  If  the  deceased  leaves  children  or  grandchildren,  but  no 

.spouse,  all  the  property  shall  go  to  them, 

4,  If  the  deceased  leaves  no  spouse  nor  descendants,  all  the 

property  shall  go  to  his  or  her  parents,  If  either  or  both 

is  gjjy0i 

5,  In  any  other  case,  the  nearest  relatives  shall  Inherit. 


Where  there  is  more  than  one  heir,  all  the  heirs  shall  meet  and 
agree  among  themselves  upon  the  division  of  the  property. 

If  no  agreement  can  be  reached  among  all  the  interested  parties, 
any  party  may,  upon  depositing  a fee  of  five  dollars  In  the  commu- 
nity Court,  require  the  Court  to  pass  on  the  distribution  of  the 
€StS.tP 

Where  the  interested  parties  agree  among  themselves  on  the  dis- 
position of  the  estate,  they  shall  file  a report  of  such  distribution 
with  the  Community  Court. 
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THE  SCOPE  OF  TRIBAL  SELF-GOVERNMENT 


SECTION  7,  THE  TAXING  POWER  OF  AN  INDIAN  TRIBE 


One  of  the  powers  essential  to  the  maintenance  of  any  gov- 
ernment is  the  power  to  levy  taxes.  That  this  power  is  an  in- 
herent attribute  of  tribal  sovereignty  which  continues  unless 
withdrawn  or  limited  by  treaty  or  by  act  of  Congress174  is  a 
proposition  which  has  never  been  successfully  disputed. 

A landmark  in  this  field  is  the  case  of  Buster  v.  Wright. m 
The  Creek  Nation,  one  of  the  Five  Civilized  Tribes,  had  imposed 
a tax  or  license  fee  upon  all  persons,  not  citizens  of  the  Creek 
Nation,  who  traded  within  the  borders  of  that  nation.  The  In- 
terior Department  sought  the  advice  of  the  Attorney  General 
as  to  the  legality  of  this  tax,  and  was  advised  that  the  tux  was 
legal  and  that  the  Interior  Department  was  under  an  implied 
duty  to  assist  in  its  enforcement.19*  Thereupon  the  Interior  De- 
partment promulgated  appropriate  regulations  to  assist,  the  tribe 
in  making  collections  of  license  fees.  The  plaintiffs  in  the  case 
of  Buster  v,  Wright  were  traders  doing  business  on  town  sites 
within  the  boundaries  of  the  Creek  Nation,  who  sought  to  en- 
join officers  of  the  Creek  Nation  and  of  the  Interior  Department 
from  closing  down  their  business  and  ousting  them  for  nonpay- 
ment of  taxes.  On  demurrer,  the  plaintiffs’  bill  was  dismissed 
by  the  trial  court.  The  decision  of  the  trial  court  was  affirmed 
by  the  Court  of  Appeals  of  the  Indian  Territory,174  again  by  the 
Circuit  Court  of  Appeals  for  the  Eighth  Circuit,17"  and  finally 
by  the  United  States  Supreme  Court.17”  The  learned  opinion 
of  Judge  Sanborn  in  the  Circuit  Court  of  Appeals  illuminates 
the  entire  subject : 

The  authority  of  the  Creek  Nation  to  prescribe  the  terms 
upon  which  noncitizens  may  transact  business  within  its 
borders  did  not  have  its  origin  in  act  of  Congress,  treaty, 
or  agreement  of  the  United  States.  It  was  one  of  the 
inherent  and  essential  attributes  of  its  original  sover- 
eignty It  was  a natural  right  of  that  people,  indispens- 
able to  its  autonomy  as  a distinct  tribe  or  nation,  and  it 
must  remain  an  attribute  of  its  government  until  by  tire 
agreement  of  the  nation  itself  or  by  the  superior  power 
of  the  republic  it  is  taken  from  it  Neither  the  authority 


1T1No  treaty  provision?  or  special  statutes  dealing-  with  tribal  taxa- 
tion have  been  found.  But  cf.  Act  of  August  2,  188E,  22  Stat.  181, 
empowering  Congress  to  tax  certain  railroad  rights-of-way  for  the 
benefit  of  tribal  grantors. 

1^135  Fed,  94?  (C-  C.  A.  8.  1905),  app,  disnr  203  U.  S.  590. 

its  * * * the  legal  right  to  purchase  land  within  an  Indian  nation 

gives  to  the  purchaser  no  right  of  exemption  from  tile  laws  of 
such  nation,  nor- does  it  authorize  him  to  do  any  act  In  viola- 
tion of  the  treaties  with  such  nation.  These  laws  requiring 
a permit  to  reside  or  carry  on  business  in  the  Indian  country 
existed  long  before  and  at’ the  time  this  act  was  passed.  And 
if  any  outsider  earw  proper  to  purchase  a town  lot  under  this 
act  of  Congress,  he  did  so  with  full  knowledge  that  lie  could 
occupy  it  for  residence  or  business  only  by  permission  from  the 
Indians.  * * * 

The  treaties  and  laws  of  the  United  States  make  all  persons,  with 
a few  specified  exceptions,  who  are  not  citizens  of  an  Indian 
nation  or  members  of  an  Indian  tribe,  and  are  found  Within 
an  Indian  nation  without  permission,  intruders  there,  and 
require  their  removal  hy  the  United  States.  This  closes  the 
whole  matter,  absolutely  excludes  nil  but  the  excepted  classes, 
and  fully  authorizes  these  - nations  to  absolutely  exclude  out- 
siders, or  to  permit  their  residence  or  business  upon  such  terms 
as  they  may  choose  to  impose,  and  it  must  he  borne  in  mind  that 
citizens  of  the  United  States  have,  as  such,  no  more  right  or 
business  to  be  there  than  they  have  in  anv  foreign  nation,  and 
can  lawfully  he  there  at  nil  only  by  Indian  permission ; and 
that  their  right  to  be  or  remain  or  carry  on  business  there  de- 
pends solely  upon 'whether  they  have  such  permission. 

As  to  the  power  or  duty  of  your  Department  in  the  premises  there 
ean  hardly  be  a doubt.  Under  the  treaties  of  the  United  States 
with  these  Indian  nations  this  Government  is  under  the  most 
solemn  obligation,  and  for  which  it  has  received  ample  con- 
sideration, to  remove  and  keep  removed  from  the  terrltorv  of 
these  tribes,  all  this  class  of  intruders  who  are  there  without 
Indian  permission:  The  performance  of  this  obligation,  as  in 

other  matters  concerning  the  Indians  and  their  affairs,  has  long 
been  devolved  upon  the  Department  of  the  Interior,  + * * 

Trespassers  on  Indian  Lands,  23  Op.  A,  G,  214,  217=218  (1900). 

174  Buster  v.  Wriffht,  82  S.  W.  855  (1004), 

175  135  Fed.  947  (C.  C.  A.  8,  4905). 

l7n2Q3  U,  S.  599  (1906),  app.  diem,  without  opinion. 


nor  the  power  of  the  United  States  to  license  its  citizens 
to  trade  in  the  Creek  Nation,  witli  or  without  the  consent 
of  that  tribe,  is  in  issue  in  this  case,  because  the  com- 
plainants have  no  such  licenses,  The  plenary  power  and 
lawful  authority  of  the  government  of  the  United  States 
hy  license,  by  treaty,  or  hy  act  of  Congress  to  take  from 
the  Creek  Nation  every  vestige  of  its  original  or  acquired 
governmental  authority  and  power  may  he  admitted,  and 
for  the  purposes  of  this  decision  are  here  conceded.  The 
fact  remains  nevertheless  that  every  original  attribute 
of  the  government  of  the  Creek  Nation  still  exists  intact 
which  has  not  been  destroyed  or  limited  hy  act  of  Con- 
gress or  by  the  contracts  of  the  Creek  tribe  itself. 

Originally  an  independent  tribe,  the  superior  power  of 
the  republic  early  reduced  this  Indian  people  to  a “do- 
mestic, dependent  nation”  (Cherokee  Nation  v,  State  of 
Georgia,  5 Pet.  1-20,  8 L.  Ed.  25),  yet  left  it  a distinct 
political  entity,  clothed  with  ample  authority  to  govern 
its  inhabitants  and  to  manage  its  domestic  affairs  through 
officers  of  Its  own  selection,  who  under  a Constitution 
modeled  after  that  of  the  United  States,  exercised  legisla- 
tive, executive  and  judicial  functions  within  its  terri- 
torial  jurisdiction  for  more  than  half  a century.  The 
governmental  jurisdiction  of  this  nation  was  neither  con- 
ditioned nor  limited  by  the  original  title  by  occupancy  to 
the  lands  within  its  territory.  m * * Founded  in  its 

original  national  sovereignty,  and  secured  by  these 
treaties,  the  governmental  authority  of  the  Creek  Nation, 
subject  always  to  the  superior  power  of  the  republic, 
remained  practically  unimpaired  until  the  year  1S8D. 
Between  the  years  1888  and  1901  the  United  States  b.v 
various  acts  of  Congress  deprived  this  tribe  of  all  its 
judicial  power,  and  curtailed  its  remaining  authority 
until  its  powers  of  government  have  become  the  mere 
shadows  of  their  former  selves.  Nevertheless  its  author- 
ity to  fix  the  terms  upon  which  noncitizens  might  con- 
duct business  within  its  territorial  boundaries  guarantied 
by  the  treaties  of  1882,  1856,  and  1866,  and  sustained 
by  repeated  decisions  of  the  courts  and  opinions  of  the 
Attorneys  General  of  the  United  States,  remained  undi_s= 
turbed. 

* * * It  is  said  that  the  sale  of  these  lots  and 
the  incorporation  of  cities  and  towns  upon  the  sites 
in  which  the  lots  are  found  authorized  by  act  of  Congress 
to  collect  taxes  for  municipal  purposes  segregated  the 
town  sites  and  the  lots  sold  from  the  territory  of  the 
Creek  Nation,  and  deprived  it  of  governmental  jurisdic- 
tion over  this  property  and  over  its  occupants.  But  the 
jurisdiction  to  govern  the  inhabitants  of  a country  is 
not  conditioned  or  limited  by  the  title  to  the  land  which 
they  occupy  in  it,  or  hy  the  existence  of  municipalities 
therein  endowed  with  power  to  collect  taxes  for  city  pur- 
poses, and  to  enact  and  enforce  municipal  ordinances. 
Neither  the  United  States,  nor  a state,  nor  any  other 
sovereignty  loses  the  power  to  govern  the  people  within 
its  borders  by  the  existence  of  towns  and  cities  therein 
endowed  with  the  usual  powers  of  municipalities,  nor  by 
the  ownership  nor  occupancy  of  the  land  within  its 
territorial  jurisdiction  by  citizens  or  foreigners,  (Pp 
950-952. ) 

The  case  of  Buster  v.  Wright  dealt  with  what  may  he  called 
a license  or  privilege  tax,  but  the  principles  therein  affirmed  are 
equally  applicable  to  a tax  on  property.  Such  a tax  was  upheld 
in  Morris  \\  Hitchcock,171  This  case  dealt  with  a tax  levied  by  the 
Chickasaw  Nation  on  cattle  owned  by  noncitizens  of  that  nation 
and  grazed  on  private  land  within  the  national  boundaries.  The 
opinion  of  the  United  States  Court  of  Appeals  for  the  District 
of  Columbia  declares: 

A government  of  the  kind  necessarily  has  the  power  to 
maintain  its  existence  and  effectiveness  through  the  exer- 
cise of  the  usual  power  of  taxation  upon  all  property 
within  Its  limits,  save  as  may  be  restricted  by  its  organic 
law.  Any  restriction  in  the  organic  law  in  respect  of  this 
ordinary  power  of  taxation,  and  the  property  subject 


m21  App.  D.  C.  565  (1903),  aff’d  194  U.  S.  384  (1904), 
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thereto,  ought  to  appear  by  express  provision  or  necessary 
implication.  Board  Trustee*  v.  Indiana*  14  How,  2G3,  272  ; 
Talbott  v.  Silver  Bow  Co.,  130  U.  S.  438,  448.  Where  the 
restriction  upon  this  exercise  of  power  by  a recognized 
government,  is  claimed  under  the  stipulations  of  a treaty 
with  another,  whether  the  former  be  dependent  upon  the 
latter  or  not,  it  would  seem  that  its  existence  ought  to 
appear  beyond  a reasonable  doubt.  We  discover  no  such 
restriction  in  the  clause  of  Article  7 of  the  Treaty  of 
1855,  which  excepts  white  persons  from  the  recognition 
therein  of  the  unrestricted  right  of  self-government  by 
the  Chickasaw  Nation,  and  its  full  jurisdiction  over  per- 
sons and  property  within  its  limits.  The  conditions  of 
that  exception  may  be  fully  met  without  going  to  the 
extreme  of  saying  that  it  was  also  intended  to  prevent 
the  exercise  of  the  power  to  consent  to  the  entry  of  non- 
citizens, or  the  taxation  of  property  actually  within  the 
limits  of  Unit  government  and  enjoying  its  benefits,17* 
(P.  503.) 

The  power  to  tax  does  not  depend  upon  the  power  to  remove 
and  has  been  upheld  where  there  was  no  power  in  the  tribe  to 
remove  the  taxpayer  from  the  tribal  jurisdiction. 176  Where, 
however,  the  tribe  does  have  power  to  remove  a person  from 
its  jurisdiction,  it  may  impose  conditions  upon  his  remaining 
within  tribal  territory,  including  the  condition  of  paying  license 
fees.  An  opinion  of  the  Attorney  General  dated  September  17, 
1000,  quoted  with  approval  in  Morris  v,  Ilitchcoch^0  declares: 

“Under  the  treaties  with  the  Five  Civilized  Tribes  of 
Indians,  no  person  not  a citizen  or  member  of  a tribe,  or 
belonging  to  the  exempted  classes,  can  be  lawfully  within 
the  limits  of  the  country  occupied  by  these  tribes  without 
their  permission,  ami  they  have  the  right  to  impose  the 
terms  upon  which  such  permission  will  be  granted.” 
(P.  391, ) 

It  is  therefore  pertinent,  in  analyzing  the  scope  of  tribal  taxing 
powers,  to  inquire  how  far  an  Indian  tribe  is  empowered  to 
remove  noimiembers  from  its  reservation.  This  question  is  the 
more  important  today  because  statutes  authorizing  the  Com- 
missioner of  Indian  Affairs  to  remove  “undesirable”  persons 
from  Indian  country  were  repealed,  at  the  urging  of  the  present 
administration.  In  the  interests  of  civil  liberty.1*1  Because  of 
its  peculiar  jurisdictional  status  an  Indian  reservation  is  some- 
times infested  with  white  criminals  or  simple  trespassers,  and 
the  problem  of  what  effective  legal  action  can  he  taken  by  a 
tribe  to  remove  such  persons  from  its  reservation  is  a serious  one. 

The  law  os  to  the  power  of  a tribe  to  exclude  nonmembers 
from  its  territory  is  clearly  stated  in  a series  of  authorities 
running  back  to  the  earliest  days  of  the  Republic.  We  find  in 
the  first  volume  of  the  Opinions  of  the  Attorney  General  the 
following  answer  to  a question  raised  by  the  Secretary  of  War 

i7s  other  authorities  supporting  the  power  of  nn  Indian  tribe  to  levy 
taxes  or  liqetiie  fees  are  : Crabtree  v.  Madden,  54  Fed.  426  (C.  C.  A.  8, 
1893}  ■ Mascu  V.  Wright , 3 Ind,  T.  243,  54  S-  W.  807,  nff’d  105  Fed.  1003 
(C.  C.  A.  8,  1900)  ; 18  Op,  A.  G,  34,  36  (1884)  ; 23  Op.  A.  G.  214,  210,  220, 
(1000)  ; ibid,,  p.  028  (1901). 

i ™ Busier  v.  Wright,  supra. 

'•'•0  194  II,  S-  384  (1904), 

id  Act  Of  May  21,  1934,  48  Btfl-t.  787,  repealing  25  U-  S,  C,  220  et  xcq, 

SECTION  8.  TRIBAL  PO 

The  powers  of  an  Indian  tribe  with  respect  to  property  derive 
from  two  sources.  In  the  first  place,  the  tribe  has,  with  respect 
to  tribal  property,  certain  rights  and  powers  commonly  incident 
to  property  ownership.  In  the  second  place,  the  Indian  tribe 
has,  among  its  powers  of  sovereignty,  the  power  to  regulate  the 
use  and  disposition  of  individual  property  among  its  members. 


ns  to  the  right  of  the  Seneca  Nation  to  exclude  trespassers  from 
its  lands : 

So  long  ns  a tribe  exists  and  remains  in  possession  of 
Its  lauds,  its  title  and  possession  are  sovereign  and  exclu- 
sive; and  there  exists  no  authority  to  enter  upon  their 
lands,  for  any  purpose  whatever,  without  their  consent.1” 

The  present  state  of  the  law  on  the  power  to  remove  non- 
moinhers  is  thus  summarized  in  the  Solicitor’s  Opinion  of  October 
25,  1934,  on  "Powers  of  Indian  Tribes”: 

Over  tribal  lands,  the  tribe  hag  the  rights  of  a land- 
owner as  well  as  the  rights  of  a local  government,  domin- 
ion as  well  as  sovereignty.  But  over  all  the  lands  of  the 
reservation,  whether  owned  by  the  tribe,  by  members 
thereof,  or  by  outsiders,  the  tribe  has  the  sovereign  power 
of  determining  the  conditions  upon  which  persons  shall 
he  permitted  to  enter  its  domain,  to  reside  therein,  and 
to  do  business,  provided  only  such  determination  is  con- 
sistent with  applicable  Federal  laws  and  does  not  infringe 
any  vested  rights  oj^persong  now  occupying  reservation 
lands  under  lawful  authority.1” 

The  power  of  an  Indian  tribe  to  levy  taxes  upon  Its  own  mem- 
bers and  upon  nonmembers  doing  business  within  the  reserva- 
tions has  been  affirmed  in  many  tribal  constitutions  approved 
under  the  Wheelcr-Howard  Act,  as  has  the  power  to  remove 
nonmembers  from  land  over  which  the  tribe  exercises  jurisdic- 
tion. Tlie  following  clauses  are  typical  statements  of  these 
tribal  powers : 

(h)  To  levy  taxes  upon  members  of  the  tribe  and  to 
require  the  performance  of  reservation  labor  in  lien 
thereof,  and  to  levy  taxes  or  license  fees,  subject  to  review 
by  the  Secretary  of  the  Interior,  upon  non-members  doing 
business  within  the  reservation, 

(1)  To  exclude  from  the  restricted  lands  of  the  reserva- 
tion  persons  not  legally  entitled  to  reside  therein,  under 
ordinances  which  shall  be  subject  to  review  by  the  Seere= 
tary  of  the  Interior.1*4 

Under  such  provisions,  tribal  tax  ordinances  imposing  poll 
taxes,  vehicle  and  other  license  taxes  on  members  of  the  tribe, 
and  permit  and  license  taxes  on  nonmembers  occupying  tribal 
property  have  been  held  valid  by  the  Interior  Department.1 
And  as  the  payment  of  a tax  or  license  fee  may  be  made  a condi- 
tion of  entry  upon  tribal  land,  it  may  also  be  made  a condition 
to  the  grant  of  other  privileges,  such  as  the  acquisition  of  a 
tribal  lease,586 

It  has  been  held  that  the  Fifth  Amendment  does  not  restrict 
tribal  taxation  of  tribal  members,187  but  tribal  constitutional 
requirements  were  held  violated  when  a tribal  council  tried  to 
delegate  its  taxing  powers  to  a reservation  superintendent.185 

132  1 Op.  A,  G.  405.  466  (1821).  Accord:  United  States  v,  Rogers,  23 
Fed.  658  (13,  C.  W,  P.  Ark.  1885),  And  see  Chapter  15,  gee.  10. 

is3  55  j4  jj,  44,  50,  citing  Morris  v.  Hitchcock,  494  TJ.  S,  884  (1904), 
and  other  cages.  See  also  Memo,  Sol.  I.  D.,  August  7,  1937, 

Constitution  of  the  Rosebud  Sioux  Tribe,  approved  December  20, 
1935  Art  IV,  sec.  1* 

Memo,  Sol.  I.  D„  February  17,  1939  (Rosebud  Sioux). 

ua  Memo,  Sol.  I.  P-T  March  28,  1939. 

is?  Memo.  Sol.  I,  D.f  February  17,  1939  (Rosebud  Sioux). 

wMemO.  Sol  I.  D„  May  14,  1938  (Oglala  Sioux). 

VERS  OVER  PROPERTY 

While  the  distinction  between  these  two  sorts  of  power  must 
remain  largely  conventional 185  and,  in  most  concrete  situations, 
even  academic,  those  rights  and  powers,  which  Indian  tribes 


u»  M.  R.  Cohen,  Property  and  Sovereignty,  in  Law  find  the  Social 
Order  (1934),  41, 


j 
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slum?  with  other  property  owners  nre  sufficiently  distinguishable 
to  deserve  treatment  in  u separate  chapter.  1,’°  On  this  subject  it 
will  be  sufficient  for  our  present  purposes  to  note  that  the  powers 
of  an  Indian  tribe  with  respect  to  tribal  land  are  not  limited  by 
any  rights  of  occupancy  which  the  tribe  itself  may  grant  to  its 
members,  that  occupancy  of  tribal  laud  does  m»t  create  any 
vested  rights  hi  the  occupant  as  against  the  tribes1”1  and  that 
the  extent  of  any  individual's  interest  in  tribal  property  is  sub- 
ject to  such  limitations  as  the  tribe  may  see  fit  to  impose.192 

The  power  of  a tribe  over  hunting  and  fishing  on  tribal  terri- 
tory may  he  analyzed  either  in  governmental  or  in  proprietary 
terms.1" 

In  holding  that  a Pueblo  is  a stockowner,  within  the  Taylor- 
Grazing  Act,  the  Acting  Solicitor  for  the  Inferior  Department, 
after  citing  the  foregoing  cases,  declared ; 304 

It  thus  is  clear  that  a determination  whether  a Pueblo 
Is  a "stock  owner”  within  the  meaning  of  the  Taylor  Act 
and  the  Federal  linage  Code  must  be  made  by  reference 


24,0  See  Chapter  15.  See  also  Chapters  0,  10,  and  11. 

™ Sizemore  V,  lira  tilt,  235  U.  B.  441  (1014):  Franklin  v.  Lynch, 

233  U.  S,  269  (1014)  * Gritis  v.  Fisher,  224  TJ,  S,  640  (1012)  ; Journey - 
cake  v.  Cherokee  Nation  and  United  Staten,  28  C.  Cls.  281  (1893)  ; 
Sac  and  Fox  Indians  of  the  Mississippi  In  Iowa  v.  Sac  and  Fox  Indians 
of  the  Mississippi  in  Oklahoma,  220  tl,  S,  481  (1911)  aff’g  45  C.  Cls,  287 
(1010)  ; Hayes  v.  Barringer,  168  Fed.  221  (C,  C A.  8,  1909)  ; Whitmire, 
Trustee  v.  Cherokee  Nation  vt  oh,  30  C.  Cls,  138  (1895)  ; Duke*  v,  Gr.odall. 
5 Ind,  T.  145,  82  S.  W.  702  (1904)  \ In  rc  Narragansett  Indians,  20  R.  I. 
715,  40  Atl.  347  (1898)  ; Terrance  v.  Gray,  156  N.  Y.  Supp,  916  (1010)  ; 
Reservation  Gas  Vo.  v.  Snyder,  88  Mise,  200*  150  N.  Y,  Supp.  216 
(1014)  ; Application  of  Parker,  237  N\  Y.  Supp.  134  (1929)  ; MeCur- 
tain  v.  Grady , 1 Ind,  T.  107,  38  S.  W,  65  (1806)  ; Myers  y.  Mathis , 2 Ind. 
T,  3,  46  S.  W.  17S  (1S9S), 

In  the  ease  of  Siznnore  v.  Brady,  supra,  the  Supreme  Court  declared  - 

lands  and  funds  belonged  to  the  tribe  as  a comm  unity,  mid  not 
to  the  members  severally  or  as  tenants  In  common,  (F,  446.) 

Similarly,  in  Franklin  y,  Lynch , supra,  the  Supreme  Court  declared  ; 

Ail  the  tribe  could  not  sell,  neither  could  the  individual  members, 
for  they  had  neither  an  undivided  interest  in  tlio  tribal  land  nor 
vendible  interest  in  any  particular  tract,  (F.  271,) 

In  the  case  of  Hayes  V.  Barringer , supra,  the  court  declared,  in  con- 
sidering the  status  of  Choctaw  and  Chickasaw  tribal  lands  : 

* * * At  that  time  these  were  the  lands  of  the  Choctaw 

and  Chickasaw  Nations,  held  by  them,  as  they  held  all  their 
lands,  in  trust  for  the  individual  members  of  their  tribes,  in 
the  sense  in  which  the  public  property  of  representative  govern- 
ments is  held  in  trust  for  its  people.  But  those  were  public  lands, 
and,  while  the  enrolled  members  of  these  tribes  undoubtedly  had 
a vested  equitable  right  to  their  just  sbnrea  of  them  against 
strangers  and  fellow  members  of  tlielr  tribes,  they  had  no  separate 
or  individual  right  to  or  equity  in  any  of  these  lands  which  they 
could  maintain  against  the  legislation  of  the  United  States  or  of 
the  Italian  Nations,  Stephens  v_  Cherokee  Nation.  174  U.  S.  445, 
488,  19  Sup.  Ct.  722,  43  L.  Ed.  1041  * Cherokee  Nation  v.  Hitch 
cock,  187  U.  S,  204,  23  Sup,  Ct,  U5.  47  L.  Ed.  183;  Lone  Wolf  v. 
Hitchcock,  187  U.  S.  553.  23  Sup.  C t 216.  47  D Ed.  299;  Wallace 
v.  Adams,  143  Fed,  716,  74  C,  C.  A.  540;  Ligon  v.  Johnston 
(C.  C.  A.)  164  Fed,  670,  (Pp,  222-223,) 

So,  too,  In  United  States  v.  Lucero,  1 N.  M,  422,  (1869)  * title  to  lands 
within  a pueblo  is  recognised  to  lie  In  the  pueblo  Itself,  rather  than  in 
the  individual  members  thereof. 

192  In  United  States  v.  Chase,  245  TJ.  S,  80  (1917).  the  Supreme 
Court  held  that  assignments  made  pursuant  to  treaty  might  he  revoked 
by  congressional  action  taken  at  the  instance  of  tribal  authorities.  And 
of,  Gritts  v.  Fisher,  224  U,  8,  640  (1912)  and  Chapter  5,  sec.  5,  Chapter 
23,  see,  3, 

In  the  case  of  MeCurtain  v,  Grady,  supra,  a provision  of  the  Choctaw 
Constitution  conferring  upon  the  discoverer  of  coal  the  right  to  mine  all 
coal  within  a mile  radius  of  the  point  of  discovery  was  upheld  as  a valid 
exercise  of  tribal  power. 

In  Whitmire,  Trustee  v.  Cherokee  Nation , supra,  the  Court  of  Claims 
held  that  the  general  property  of  the  Cherokee  Nation,  under  the  pro- 
visions of  the  Cherokee  Constitution,  might  be  used  for  public  purposes, 
but  could  not  he  diverted  to  per  capita  payments  to  a favored  class. 

On  the  power  of  the  tribe  with  respect  to  assignments  of  tribal  land 
to  members,  see  Menlo.  Sol,  I.  D,,  October  20,  1937  (Mdewekanton 
Sioux)  ; Memo.  Sol,  I.  D,f  April  14,  1930  (Santa  Clara  Pueblo),  And 
see  Chapter  9,  secs.  1,  5;  Chapter  15,  sec.  20. 

1?'9  See  Chapter  14,  sec.  7. 

Op.  Acting  Sol.  I D.,  M.  20797,  May  14,  1938. 


to  the  internal  structure  of  the  community  and  to  its  laws 
and  customs.  In  his  request  for  an  opinion,  the  Com= 
in issio nor  states  ; 

"It  is  impossible,  realistically  or  pragmatically,  to 
apply  either  to  Pueblo  livestock  or  to  Pueblo  range  or 
water,  concepts  of  ownership  familiar  in  white  life: 
the  only  way  that  realism  can  he  achieved  is  by  a con- 
cept treating  nil  of  theso  properties  as  properties  of 
the  community,  whose  keeping  is  vested  by  formal  or 
informal  community  and/or  religious  decree  in  an 
individual  or  family,* *’ 

It  appears  that  the  custom  is  that  certain  individuals  are 
designated  by  the  governing  body  of  the  Pueblo  to  carry 
on  the  function  of  livestock  raising.  While  in  a limited 
sense  and  for  certain  purposes  the  livestock  may  be 
regarded  as  the  personal  property  of  these  individuals, 
the  livestock  are  subject  to  call  hy  either  the  secular  com- 
munity, through  the  Governor  and  Council,  the  religious 
community,  or  the  Uhiva  or  secret  society  organizations, 
Indicating  that  the  ultimate  responsibility  of  the  indi- 
viduals is  to  the  community  and  that  the  ultimate  interest 
Is  that  of  the  community.  The  individual's  rights  are 
basically  usufructuary  and  always  subject  to  the  higher 
demand  of  the  community  itself.  In  these  circumstances 
I am  unable  to  see  that  any  violence  is  done  Anglo-Saxon 
legal  concepts  in  holding  that  a Pueblo  Is  an  owner  of 
livestock  within  the  meaning  of  the  Taylor  Act  and  the 
Federal  Range  Code.  (Pp.  18-14.) 

The  chief  limitation  upon  tribal  control  of  membership  rights 
in  tribal  property  is  that  found  in  nets  of  Congress  gun  ran  teeing 
to  those  who  sever  tribal  relations  to  take  up  homesteads  on  the 
public  domain, 11,5  and  to  children  of  white  men  and  Indian 
women,  under  certain  circumstances, 1#l!  a continuing  share  in  the 
tribal  property.  Except  for  these  general  limitations  and  other 
specific  statutory  limitations  found  in  enrollment  acts  and  other 
special  acts  of  Congress,  the  proper  authorities  of  an  Indian 
tribe  have  full  power  to  regulate  the  use  and  disposition  of  tribal 
property  by  the  members  of  the  tribe. 

The  authority  of  an  Indian  tribe  in  matters  of  property  is  not 
restricted  to  those  lands  or  funds  over  which  it  exercises  the 
rights  of  ownership.  The  sovereign  powers  of  the  tribe  extend 
over  the  property  as  well  as  the  person  of  its  members. 

Thus,  in  Crabtree  v.  Madden,1™  it  is  recognized  that  questions 
of  the  validity  of  contracts  among  members  of  the  tribe  are  to 
be  determined  according  to  the  laws  of  the  tribe.108 

In  Jones  v.  Lancy1™  the  question  arose  whether  a deed  of 
manumission  freeing  a Negro  slave,  executed  by  a Chickasaw 
Indian  within  the  terri  tory  of  the  Chickasaw  Nation  was  valid. 
The  lower  court  had  charged  the  jury  “that  their  (Chickasaw) 
laws  and  customs  and  usages,  within  the  limits  defined  to  them, 
governed  all  property  belonging  to  anyone  domesticated  and 
living  with  them,"  Approving  this  charge,  upon  the  basis  of 


43  IJ.  S.  C.  189  (Act  of  March  3,  1875,  e.  131,  sac,  35,  IS  Stat.  420) 
provides  that  an  Indian  severing  tribal  relations  to  take  up  a homestead 
upon  the  public  domain  “shall  be  entitled  to  big  distributive  share  of  all 
Annuities,  tribal  funds,  lands  and  other  property,  the  same  as  though 
he  had  maintained  his  tribal  relations."  For  a discussion  of  this  and 
related  statutes,  see  Oakes  v.  United  Stales,  172  Fed,  305  (C.  C.  A.  8f 
1909)  | Halbert  v.  United  States,  283  U.  S.  753  (1931),  And  gee  see,  4 
supra,  and  Chapter  9,  sec.  3, 

1W  25  U.  S.  C,  184- 

>^54  Fed.  426  (C,  C.  A.  S,  1893), 

1SS  See,  to  the  same  effect,  In  re  &ah  Quah,  31  Fed.  327  (D.  C,  Alaska, 
1886).  Chattel  mortgage  forms  approved  by  the  Interior  Department 
for  use  by  tribes  making  loans  to  members  regularly  provide  * 

Tills  mortgage  and  all  question^  and  controversies  arising  there- 
under shall  be  subject  to  the  laws  of  the  United  States  and  of 
the  — - — Tribe.  Any  question  or  controversy  which  can- 

not be  decided  under  such  laws  shall  be  dealt  with  according  to 
the  laws  of  the  Stafe  of . 

Sec  Memo  Sol,  I.  D.,  December  22,  1938 ; and  see  Memo,  Asst,  Sec. 
I.  D.,  August  17,  1938, 

1PB  2 Tex,  842  (1844)  = 
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which  the  jury  hud  found  the  deed  to  be  valid,  the  appellate 
court  declared  : 

Their  law,s  and  customs,  regain  ting  property,  contracts* 
and  the  relations  between  husband  and  wife*  have  been 
respected,  when  drawn  into  controversy^  in  the  courts 
of  the  State  and  of  the  United  States,  (P,  34S.) 

In  the  ease  of  Dclauyi  rc  Indians  v.  Cherokee  Nation It  is 
said  : 

The  law  of  real  property  is  to  he  found  in  the  law  of  the 
situs.  The  law  of  real  property  in  the  Cherokee  country 
therefore  is  to  he  found  in  the  constitution  and  laws  of 
the  Cherokee  Nation,  (F.  251.) 

In  the  ease  of  James  IT.  Hamilton  v.  United  States ,20i  it  ap- 
peared that  land,  buildings,  and  personal  property  owned  by  the 
claimant,  a licensed  trader,  within  the  Chickasaw  Reservation, 
had  been  confiscated  by  an  act  of  the  Chickasaw  legislature. 
The  plaintiff  brought  suit  to  recover  damages  on  the  theory  that 
such  confiscation  constituted  an  “Indian  depredation.”  The 
Court  of  Claims  dismissed  the  suit,  declaring: 

The  claimant  by  applying  for  and  accepting  a license  to 
trade  with  the  Chickasaw  Indians,  and  subsequently 
acquiring  property  within  the  limits  of  their  reservation, 
subjected  the  same  to  the  jurisdiction  of  their  laws, 
(P.  287.) 

The  authority  of  an  Indian  tribe  to  impose  license  fees  upon 
persons  engaged  iu  trade  with  its  members  within  the  bound- 
aries of  the  reservation  is  confirmed  in  Zcvely  v,  We  inter ^ as 
well  as  in  the  various  cases  cited  under  section  7 of  this  chanter 
dealing  with  ‘‘The  Taxing  Power  of  an  Indian  Tribe,” 


20fl  38  C,  CIS,  234  (1903),  decree  mod.  193  tj.  S.  127. 

42  C.  CIh.  282  (1907).  Of.  sec.  29  of  Act  of  May  2,  1S90,  26  Stat. 
81,  93  (tribal  law  made  applicable  to  contracts  between  Indian  and 
non-Indian  in  Indian  Territory), 

^5  Ind,  T,  646,  82  S.  W,  941  (1004). 


The  power  of  nn  Indian  tribe  to  regulate  the  inheritance  of 
individual  property  owned  liy  members  of  the  tribe  likewise  has 
been  analyzed  under  n separate  heading. =n3 

Within  the  scope  of  local  self-government,  it  has  been  held, 
full  such  powers  ns  the  power  to  charter  corporations/®* 

Repeatedly,  in  the  situations  above  discussed,  federal  and  state 
courts  have  declined  to  interfere  with  the  decisions  of  tribal 
authorities  on  property  disputes  Internal  to  the  tribe.2 **1 

It  clearly  appears*  from  the  foregoing  cases*  that  the  powers 
of  an  Indian  tribe*  are  not  limited  to  such  powers  as  it  may 
exercise  in  its  capacity  as  a landowmer,  In  its  capacity  ns  a 
sovereign,  and  in  the  exercise  of  local  self-government,  it  may 
exercise  powers  similar  to  those  exercised  by  any  state  or  nation 
in  regulating  the  use  and  disposition  of  private  property,  save 
insofar  as  it  is  restricted  by  specific  statutes  of  Congress. 

The  laws  and  customs  of  the  tribe,  in  matters  of  contract  and 
property  generally  (as  well  as  on  questions  of  membership, 
domestic  relations,  inheritance,  taxation,  and  residence),  may 
be  lawfully  administered  in  tlie  tribunals  of  the  tribe*  and  such 
laws  and  customs  will  be  recognized  by  courts  of  state  or  nation 
in  cases  coming  before  these  courts,200 

2°3  Sec.  o, 

204  See,  for  example,  the  Cherokee  resolution  of  March  8*  1813,  charter- 
ing a corporation*  embodied  in  the  Treaty  of  February  27*  1819,  with 
the  Cherokee  Nation,  7 Stat.  195.  And  see  Memo.  Sol.  J.  B.,  May  24,  1937 
(Fort  Hall)  ; Memo.  Sol.  I.  D.,  March  14,  1938  (Blaekfeet). 

Washburn  v,  Parker , 7 F,  Supp,  120  (B,  C,  W.  B.,  N,  Y„  1934)  ; 
Malkins  v.  Snme * 175  N.  Y.  Supp,  41  (1919),  affd.  178  N.  Y.  Supp,  905, 
discussed  in  Note  (1922)  31  Yale  L,  J.  331;  accord:  7 Op,  A,  Q.  174 
(1855), 

^ See  Pound,  Nationals  without  a Nation  (1922),  22  Col.  L«  Rev, 
97  ‘ Rice,  The  Positien  of  the  American  Indian  In  the  Law  of  the  United 
States  (1934),  16  J.  Comp.  Leg.  78, 


SECTION  9,  TRIBAL  POWERS  IN  THE  ADMINISTRATION  OF  JUSTICE 


The  powers  of  an  Indian  tribe  in  the  administration  of  justice 
derive  from  the  substantive  powers  of  self-government  which  are 
legally  recognized  to  fall  within  the  domain  of  tribal  sover- 
eignty. If  an  Indian  tribe  has  power  to  regulate  the  marriage 
relationships  of  its  members*  it  necessarily  has  power  to  adjudi- 
cate, through  tribunals  established  by  itself,  controversies  In- 
volving such  relationships.207  So,  too,  with  other  fields  of  local 
government  in  which  our  analysis  has  shown  that  tribal  author- 
ity endures.  In  all  these  fields  the  judicial  powers  of  the  tribe 
are  coextensive  with  its  legislative  or  executive  powers/** 

The  decisions  of  Indian  tribal  courts,  rendered  within  their 
jurisdiction  and  according  to  the  forms  of  law  or  custom  recog- 
nized by  the  tribe,  are  entitled  to  full  faith  and  credit  in  the 
courts  of  the  several  states. 

As  was  said  in  the  case  of  Stundley  v.  Roberts: 

* * * the  judgments  of  the  courts  of  these  nations,  in 

cases  within  their  jurisdiction,  stand  on  the  same  footing 
with  those  of  the  courts  of  the  territories  of  the  Union 
and  are  entitled  to  the  same  faith  and  credit.  (P.  845.) 

And  in  the  case  of  Raymond  y,  Raymond , the  court  declared : 

The  Cherokee  Nation  * * * is  a distinct  political 

society,  capable  of  managing  Its  own  affairs  and  governing 


*or  'phe?  power  of  an  Indian  tribe  over  the  administration  of  justice 
has  been  held  to  include  the  power  to  prescribe  conditions  of  practice 
in  the  tribal  courts.  Memo.  Sol,  I,  D„  August  7,  1937.  And  see  25 
C.  F.  R,  161.9. 

^Washburn  v.  Parker,  7 F.  Supp.  120  (D.  C.  W,  D,  N,  Y,  1934); 
Raymond  V-  Raymond,  83  Fed.  721  (C.  C,  A.  8,  1897)  ; 19  Op.  A.  G.  109 
(1888)  ; 7 Op.  A.  G.  174  (1855). 

=°0  59  Fed,  836  (C.  C.  A.  8,  1894),  app.  dism.  17  Sup,  Ct,  ©99  (1896)  ; 
end  see  Chapter  14,  sec,  3. 


itself.  It  may  enact  its  own  laws*  though  they  may  not 
be  in  conflict  with  the  constitution  of  the  United  States. 
It  may  maintain  its  own  judicial  tribunals*  and  their 
judgments  and  decrees  upon  the  rights  of  the  persons  add 
property  of  members  of  the  Cherokee  Nation  as  against 
each  other  are  entitled  to  all  the  faith  and  credit  accorded 
to  the  judgments  and  decrees  of  territorial  courts, 
(F.  722,)  210 

The  question  of  the  judicial  powers  of  an  Indian  tribe  is 
particularly  significant  in  the  field  of  law  and  order.  For 
in  the  fields  of  civil  controversy  the  rules  and  decisions  of 
the  tribe  and  its  officers  have  a force  that  state  courts  and 
federal  courts  will  respect,311  But  in  accordance  with  the  well- 
settled  principle  that  one  sovereign  will  not  enforce  the  crim- 
inal laws  of  another  sovereign,  state  courts  and  federal  courts 
alike  must  decline  to  enforce  penal  provisions  of  tribpl  law. 
Responsibility  for  the  maintenance  of  law  and  order  is  there- 
fore squarely  upon  the  Indian  tribe,  unless  this  field  of  juris- 
diction has  been  taken  over  by  the  states  or  the  Federal  Govern- 
ment, 

It  is  illuminating  to  deal  with  the  question  of  tribal  criminal 
jurisdiction  as  we  have  dealt  with  other  questions  of  tribal 
authority,  by  asking,  first*  what  the  original  sovereign  powers  of 


^°83  Fed,  721  (C.  C.  A.  8,  1897).  Accord:  Nofire  v.  United  States , 
164  U.  S,  657  (1S97)  ; Mehlin  v.  Jce,  56  Fed,  12  (O.  O.  A.  8,  1893). 

*1*  Note,  however*  that  courts  have  sometimes  taken  the  position  that 
tribal  law  or  custom  mugt  he  shown  by  the  party  relying  thereon,  and 
that  otherwise  the  common  law  will  be  applied.  See  Hoekett  v.  Alston , 

110  Fed.  810  (C.  C.  A.  8,  1901)  ; Wilson  v.  Owens , 89  Fed.  571  (C.  C,  A. 
8*  1808)  ; Pyeatt  v,  FotaeZh  51  Fed,  551  (G.  C.  A.  8,  1892).  And  See 
Chapter  14,  sec.  5, 


146 


THE  SCOPE  OP  TRIBAL  SELF-GOVERNMENT 


the  tribes  were,  and  then,  how  fur  und  in  what  respects  these 
powers  have  been  limited. 

Bn  long  as  the  complete  and  Independent  sovereignty  of  an 
Indian  tribe  was  recognized,  its  criminal  jurisdiction,  no  less 
than  its  civil  jurisdiction,  was  that  of  any  sovereign  power. 
It  might  punish  its  subjects  for  offenses  against  each  other 
or  against  aliens  and  for  public  offenses  against  the  peace  and 
dipnit.v  of  the  tribe* *  Similarly,  it  might  punish  aliens  within 
its  jurisdiction  according  to  its  own  laws  and  customs.213  Such 
jurisdiction  continues  to  this  day,  save  as  it  has  been  expressly 
limited  by  the  acts  of  a superior  government. 

It  is  clear  that  the  original  criminal  jurisdiction  of  the  Indian 
tribes  has  never  been  transferred  to  the  states.  Sporadic  at- 
tempts of  the  states  to  exercise  jurisdiction  over  offenses 
between  Indians,  or  between  Indians  and  whites,  committed 
on  an  Indian  reservation,  have  been  held  invalid  usurpation 
of  authority. 

The  principle  that  n state  has  no  criminal  jurisdiction  over 
offenses  involving  Indians  committed  on  an  Indian  reservation 
is  too  well  established  to  require  argument,  attested  as  it  is  by 
a line  of  cases  that  reaches  back  to  the  earliest  years  of  the 
Republic.*13 

A state,  of  course,  has  jurisdiction  over  the  conduct  of  an 
Indian  off  the  reservation.8”  A state  also  has  jurisdiction  over 
some,  hut  not  all,  acts  of  non-Indians  within  a reservation.216 
But  the  relations  between  whites  and  Indians  in  “Indian  coun- 
try" and  the  conduct  of  Indians  themselves  in  Indian  country 
are  not  subject  to  the  laws  or  the  courts  of  the  several  states. 

The  denial  of  state  jurisdiction,  then,  is  dictated  by  prin- 
ciples of  constitutional  law,310 


This  power  is  expressly  recognized,  for  instance,  in  the  Treaty  Of 
July  2,  1701;  with  the  Cherokees,  7 Stat,  39,  providing: 

If  any  citizen  of  the  United  States,  or  other  person  not  being  an 
Indian,  shall  settle  on  any  of  the  Cherokees*  lands,  such  person 
shall  forfeit  the  protection  of  the  United  States,  and  the  Cherokees 
iiinjr  punish  liim  or  not.  ns  they  please,  (Sec.  8.) 

Other  treaties  acknowledging  tribal  jurisdiction  over  white  trespassers 
on  tribal  lands  are*  Treaty  of  January  21.  1785,  ttith  the  Delawares* 
7 Stat.  36  ; Treaty  of  January  10,  1786;  with  the  Chiokasaws,  7 Stat*  24  ; 
Treaty  of  January  9,  1789.  with  the  Wlandots,  Delawares,  r.nd  others, 
7 Stat.  28  ; Treaty  of  August  7,  1790,  with  the  Creeks,  7 Stftt,  35 ; Treaty 
of  July  2,  1791,  with  the  Cherokees,  7 Stat,  39  ; Treaty  of  August  3,  1795, 
with  the  Wyandots,  Delawares,  and  others,  7 Stat.  49.  Later  provisions 
require  the  tribes  to  seize  and  surrender  trespassers  "‘without  other 
injury,  insult,  or  molestation”  to  designated  federal  officials.  Treaty  of 
November  10,  1808,  with  Osage  Nations,  7 Stat.  107.  Cf , Leak  Glove 
Manufg  Go . V*  Needles,  69  Fed.  88  (C,  C.  A.  8,  1895),  and  see  Chapter  24. 

Worcester  v.  Georgia,  8 Pet,  515  (1832)  ; United  States  v.  Kagama, 
113  U.  S.  375  (1886)  ; United  States  v.  Thomas,  151  U*  S.  577  (1894)  ; 
Toy  Toy  V.  Hopkins,  212  U.  S,  542  (1909)  ; United  States  v.  Oelestine * 
215  TJ.'S.  273  <1009)  ; Donnelly  v.  United  States.  228  U.  S.  243  (1913)  ; 
United  States  v.  Pelican,  232  U.  S.  442  (1914)  ; United  States  v.  Ramsey , 
271  U.  S,  467  (1928)  ; United  States  V.  King # 81  Fed.  625  (D,  C.  E.  D*( 
Wis*,  1897)  ; In  re  Blackbird,  109  Fed,  139  (B.  C.  W.  B.,  Wis.,  1901)  ‘ 
In  re  Lincoln,  129  Fed,  247  (D,  C,  N*  B„  Cal.,  1904)  ; United  States  ex  rel. 
Lynn  V.  Hamilton,  233  Fed.  685  (D.  C,  W.  B.,  N,  XM  1915)  ; James  H. 
j3dfn«fo»  Vi  United  States,  42  C,  CIS*  282  (1907)  ; Yohyowan  V.  Luce, 
291  Fed,  425  (B.  G.  E5,  B„  Wash.,  1923)  ; State  v,  Campbell,  53  Minn* 
354.  55  N.  W,  553  (1893)  ; State  V ; Big  Sheep,  75  Mont,  219,  243  Pac. 
1087  (1926)  ; Ex  parte  Cross , 20  Nebr.  417,  30  N.  W,  428  (1886)  ; People 
ex  rel,  Gusick  v.  Daly,  212  N.  Y.  183.  105  N.  B.  1048  (1914)  ; State  v_ 
Cloud,  228  N,  W.  611  (1930)  * State  v.  Rufus,  205  Wis,  317,  237  N,  W, 
87  (Wis.)  (1931).  And  see  United  States  v.  Sa^coo^da-cot,  27  Fed.  Cas. 
No.  16212  (C,  G,  Nebr,  1870).  See  also  Chapter  6, 

*w  See  Pablo  v.  People , 23  Colo.  134,  46  Tac.  636  (1896)  (upholding 
state  jurisdiction  over  murder  of  Indian  by  Indian  outside  of  reservation). 
And  see  Chapters  6,  IS. 

515  See  United  States  v,  McBratney,  104  U,  S,  021  (1881)  (declining 
federal  jurisdiction  over  murder  of  non-Indian  by  non-Indian  on  reserva- 
tion). And  see  Chapters  0,  18. 

See  Willoughby,  The  Constitutional  Law  of  the  United  States  (2d  ed, 
1929),  c-  21. 


In  these  respects  the  territories  occupy  a legal  position  similar 
to  the  states,^* 

On  the  other  hand,  the  constitutional  authority  of  the  Federal 
Government  to  prescribe  laws  and  to  administer  justice  upon 
tlio  Indian  reservations  is  plenary.  The  question  renin  ins  how 
far  Congress  has  exercised  its  constitutional  powers.85® 

The  basic  provisions  of  federal  law  with  regard  to  Indian 
offenses  are  found  In  sections  217  and  218  of  U,  S*  Code,  title  25 : 

Sec.  217.  General  laws  as  to  punishment  extended  to 
Indian  co-un try. — ^Except  as  to  crimes  the  punishment  of 
which  is  expressly  provided  for  in  this  title,  the  general 
laws  of  the  United  States  as  to  the  punishment  of  crimes 
committed  in  any  place  within  the  sole  and  exclusive  juris- 
diction of  the  United  States,  except  the  District  of 
Columbia,  shall  extend  to  the  Indian  country* 

Seg.  218*  Exceptions  as  to  extensioyi  of  general  laws. — 
The  preceding  section  shall  not  be  construed  to  extend  to 
crimes  committed  by  one  Indian  against  the  person  or 
property  of  another  Indian,  nor  to  any  Indian  committing 
any  offense  in  the  Indian  country  who  has  been  punished 
by  the  local  law  of  the  tribe,  or  to  any  case  where,  by 
treaty  stipulations,  the  exclusive  jurisdiction  over  such 
offenses  is  or  may  be  secured  to  the  Indian  tribes 
respectively*319 

These  provisions  recognize  that,  with  respect  to  crimes  commit- 
ted by  one  Indian  against  the  person  or  property  of  another  In- 
dian, the  jurisdiction  of  the  Indian  tribe  is  plenary.  These 
provisions  further  recognize  that,  In  addition  to  this  general 
jurisdiction  over  offenses  between  Indians,  an  Indian  tribe  may 
possess,  by  virtue  of  treaty  stipulations,  other  fields  of  exclusive 
jurisdiction  (necessarily  including  jurisdiction  over  eases  involv- 
ing non-Indians),  “The  local  law  of  the  tribe”  is  further  recog- 
nized to  the  extent  that  the  punishment  of  an  Indian  under  such 
law  must  be  deemed  a bar  to  further  prosecution  under  any  ap- 
plicable federal  laws,  even  though  the  offense  be  one  against 
a non-Indian. 

Such  was  the  law  when  the  case  of  Ex  parte  Crow  Dog,30 
which  has  been  discussed  in  an  earlier  connection,  arose.  The 
United  States  Supreme  Court  there  held  that  federal  courts  had 
no  jurisdiction  to  prosecute  an  Indian  for  the  murder  of  another 
Indian  committed  on  an  Indian  reservation,  such  jurisdiction 
never  having  been  withdrawn  from  the  original  sovereignty  of 
the  Indian  tribe. 


si*  United  States  v.  Kie,  28  Fed.  Cas*  No.  15528a  (D.  C,  D,  Alaska  1885). 
And  nee  Chapter  21. 

See  Chapter  6. 

219  These  provisions  are  derived  from  the  Act  of  March  3,  1817,  3 Stat- 
383,  which,  In  extending  federal  criminal  laws  t-o  territory  belonging  to 
any  Indian  tribe,  specifies  : 

* * * That  nothing  in  this  act  shall,  be  so  construed  as  to 

affect  any  treaty  now  in  force  between  the  United  States  and 
ally  Indian  nation,  or  to  extend  to  any  offence  committed  by  one 
Indian  against  another,  within  any  Indian  boundary. 

Similar  provisions  were  contained  in  see,  25  of  the  Act  of  June  30,  1834, 
e,  161,  4 Stat.  729,  733;  sec,  3 of  the  Act  of  March  27,  1854,  10  Stat,  260, 
270;  and  R.  S,  §§  2145^2146,  amended  by  sec*  i of  the  Act  of  February 
18,  1875,  18  Stat.  316,  318. 

30  109  U-  S.  556  (1883).  Shortly  before  the  decision  in  this  case,  an 
opinion  had  been  rendered  by  the  Attorney  General  in  another  Indian 
murder  ease  holding  that  where  an  Indian  of  one  tribe  had  murdered 
an  Indian  of  another  tribe  on  the  reservation  of  a third  tribe,  even 
though  it’  was  not  shown  that  any  of  the  tribes  concerned  had  any 
machinery  for  the  administration  of  justice,  the  federal  courts  had  no 
right  to  try  the  accused.  The  opinion  concluded  : 

If  no  demand  fen.  Foster's  surrender  shall  be  made  by  one  or 
other  of  the  tribes  concerned,  founded  fairly  upon  a violation  of 
some  law  of  one  or  other  of  them  having  jurisdiction  of  the  offense 
in  question  according  to  general  principles,  and  by  forms  sub- 
M ant  billy  conformable  to  natural  justice,  it  seems  that  nothing 
remains  except  to  discharge  him,  (17  Op,  A.  G,  566,  670*  (1883),) 

A similar  decision  had  been  reached  in  state  courts.  See  Stale  v. 
McKenney,  18  Nev,  182,  2 Pac.  171  (1883),  See  also,  Anonymous,  1 Fed, 
Gas.  No.  447  (C,  C.  B.  Mo,  1843)  (robbery). 
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Although  til rig] it  of  nn  Indian  tribe  to  inflict  the  tltmth  pen- 
alty had  been  recognized  by  Congress,™  so  much  consternation 
was  created  by  The  Supreme  Court’s  decision  in  Eg  parte  Grow 
Dog  that  within  2 years  Congress  had  enacted  a law  making  it 
a federal  crime  for  one  Indian  to  murder  another  Indian  on  an 
Indian  reservation."3  This  law  also  prohibited  manslaughter, 
rape,  assault  with  intent  to  kill,  arson,  burglary,  and  larceny,  li 
later  years  noiorious  cases  of  robbery,  incest,  and  assault  with 
dangerous  weapon  resulted  in  the  piece-meal  addition  of  these 
three  offenses  to  the  federal  code  of  Indian  crimes*®3  There  are 
Unis,  at  the  present  tune,  10  major  offenses  for  which  federal 
jurisdiction  has  displaced  tribal  jurisdiction.  Federal  courts  also 
have  jurisdiction  over  the  ordinary  federal  crimes  applicable 
throughout  the  United  States  (such  as  counterfeiting,  smug- 
gling/^ and  offenses  relative  to  the  mails),  over  violations  Of  spe- 
cial laws  for  the  protection  of  Indians,835  and  over  offenses  com- 
mitted by  an  Indian  against  a non-Indian  or  hy  a non-Indian 
against  nn  Indian  which  fall  within  the  special  code  of  offenses 
for  territory  “within  the  exclusive  jurisdiction  of  the  United 
States,”  ^ All  offenses  other  than  these  remain  subject  to  tribal 
law  and  custom  and  to  tribal  courts. 

Although  the  statute  covering  the  “10  major  crimes’  does 
not  expressly  terminate  tribal  jurisdiction  over  the  enumerated 
crimes',  and  may  be  interpreted  as  conferring  only  a concurrent 
jurisdiction  upon  the  federal  courts,  it  is  arguable  that  the 
statute  removes  all  jurisdiction  over  the  enumerated  crimes 
from  the  Indian  tribal  authorities. 

Some  support  is  given  this  argument  by  the  decision  m 
United  States  v.  Whaley r In  this  case,  which  arose  soon 
after  the  passage  of  the  statute  in  question,  it  had  appeared 
fitting  to  the  tribal  council  of  the  Title  River  Reservation  that 
a medicine  man  who  was  believed  to  have  poisoned  some  21 
deceased  patients  should  be  executed,  and  he  was  so  executed. 
The  four  tribal  executioners  were  found  guilty  of  manslaughter, 
in  the  federal  court,  on  the  theory,  apparently,  that  the  Act  of 


221  See  report  cited  above,  f n.  25, 

222  Act  of  March  3,  1885,  23  Stat.  362,  385.  IS  U.  S.  C,  548. 

Earlier  attempts  to  extend  federal  criminal  laws  to  crimes  by  Indians 
nsninst  Indians  (e.  a,  Letter  from  Secretary  of  Ifte  Intenon  Mareli  81^ 

3 874  Sen,  MIsc.  Doe.,  No.  OB.  43d  Cong,.  1st  seas.)  liad  failed.  On  May 
20,  1874,  the  Senate  Committee  on  Indian  Affairs,  rejecting  the  propose 
bills,  dedfired  * 

* * « The  Indians,  while  their  tribal  relations  xubuM,  gen- 

eraliv  maintain  laws,  customs,  anti  usages  of  their  own  for  the 
mmlehmentof  offenses  They  have  no  knowledge  of  the  laws 
SPthe^Mted  States,  and  the  attempt  to  enforce  their  own  ordi- 
nances  might  bring  them  in  direct  conflict  with  existing  Statutes 
and  subject  them  to  prosecutions  for  their  violation,  (Sen.  Kept. 
No.  EOT,  43d  Cong,,  1st  ses s„  vol,  J.) 

This  same  report  condemned  other  provisions  of  the  proposed  MU  as  vest* 
tog  iiT  Indian  agents  "a  very  dangerous  and  formidable  discretion. 

Cf'=£ Aefof  March  4C'l909,  Bee,  828,  30  Stat,  1088,  1151 1 Act  of  June  28, 

19S?'gee  flailep  V.  United  State),  47  P.  2d  702  (C,  C.  A.  0,  1031),  con- 
firming conviction  of  tribal  Indian  for  offense  of  smuggling, 

23s  gPe  is  use  104  (Timber  depredations  on  Indian  lands),  -LUi 
(Starting  Area  on  Indian  lands).  110  (Breaking  fences  or  driving  cattle 
on  inclosed  public  lands).  115  (Inducing  conveyances  by  Indians  of  trust 
interests  in  lands)  ; SB  U,  S.  C.  83  (Receipt  of  money  u^cr  prohiblted 
contracts) . 1T7  (Purchases  nr  grants  of  land  from  Indians) , 179  (Dris  ing 
stock  to  food  on  Indian  lands),  180  (Settling  on  or  surveying  lands  be- 
longing to  Indians  by  treaty),  195  (Sale  of  cattle  purchased  by  Govern- 
ment to  imnlril.nl  members),  212  (Arson),  213  (Assault  with  Intent  to 
kill)  214  (Disposing  or  removing  cattle),  216  (Hunting  on  Indian  lands), 
241  (Intoxicating  liquors;  sale  to  Indians  or  introducing  into  Indian 
country)  241a  (Side,  etc.,  of  liquors  in  former  Indian  territory),  M 
(Possession  of  intoxicating  liquors  in  Indian  country),  251  (Setting  up 
distillery) \ 264  (Trading  without  license,  26 j (Prohibited  purchases  _il 
sales),  206  (Sale  of  arms). 

aw  See  18  V.  S,  C.,  chaps.  11  and  13,  , __  . _ 

sat  37  Fed  145  (C,  C.  S.  D.  Cal.  1888).  See  also  dictum  in  United 
States  v.  Cardm  145  Fed.  242  (B.  C.  K D.  Wis.  1906). 


March  1885,  had  terminated  tribal  jurisdiction  over  murder 
cases.  Whether  tribal  authorities  may  still  inflict  the  death 
penalty  for  offenses  other  than  tlie  enumerated  10  major  crimes 
is  a matter  of  some  doubt. 

In  opposition  to  the  argument  that  the  1885  net  hunts  tribal 
jurisdiction  over  crimes*  it  may  ho  said  that  concurrent  juris- 
diction of  federal  and  tribal  authorities  is  clearly  recognized  hy 
section  218  of  title  25  of  the  United  States  Code*  above  set  forth, 
which  exempts  from  federal  punishment  otherwise  merited 
persons  who  have  “been  punished  hy  tlie  local  law  of  the  tribe,” 
and  that  the  current  Indian  Law  and  Order  Regulations  recog- 
nize concurrent  federal-tribal  jurisdiction  over  crime.22" 

The  lacunae  in  this  brief  criminal  code  of  10  commandments 
are  serious,  and  indicate  the  importance  of  tribal  jurisdiction 

in  the  field  of  law  and  order.  . _ „ 

* Assault”  cases  that  do  not  involve  a “dangerous  weapon  or 
where  “intent  to  kill”  cannot  be  proven,  cannot  be  prosecuted  in 
the  federal  court,  no  matter  how  brutal  the  attack  may  be,  or 
how  near  leatli  the  victim  is  placed,  if  death  does  not  actually 
ensue  * men  brutally  beating  their  wives  and  children  are,  there- 
fore, exempt  from  prosecution  in  the  federal  courts,  and  as  above 
shown,  the  state  courts  do  not  have  jurisdiction.  Even  assault 
with  intent  to  commit  rape  or  great  bodily  injury  is  not  pun- 
ishable under  any  federal  statute.256 

Aside  from  rape  and  incest,  the  various  offenses  involving  the 
relation  of  the  sexes  (t>,  £?.,  adultery,  seduction,  bigamy*  and  so- 
licitation) as  well  as  those  involving  the  responsibility  of  a man 
for  the  support  of  his  wife  and  children,  are  not  within  the  cases 
that  can  be  prosecuted  in  federal  courts.231* 

Other  offenses  which  may  be  mentioned,  to  which  no  state  or 
federal  laws  now  have  application,  and  over  which  no  state  or 
federal  court  now  has  any  jurisdiction,  are;  kidnaping,  receiving 
stolen  goods,  poisoning  (If  the  victim  does  not  die),  obtaining 
money  under  false  pretenses,  embezzlement,  blackmail*  libel, 
forgery*  fraud,  trespass,  mayhem,  bribery,  killing  of  another’s 
livestock,  setting  fire  to  prairie  or  timber,  use  of  false  weights 
and  measures,  carrying  concealed  weapons,  gambling,  disorderly 
conduct,  malicious  mischief*  pollution  of  water  supplies,  and 
other  offenses  against  public  health.'®1 

The  difficulties  of  this  situation  have  prompted  agitation  for 
the  extension  of  federal  or  state  laws  over  the  Indian  cm  ml  ry, 
which  has  continued  for  at  least  five  decades,  without  success. 
The  propriety  of  the  objective  sought  Is  not  here  in  Question,  but 
the  agitation  itself  is  evidence  of  the  largo  area  of  human  con- 
duct which  must  be  left  In  anarchy  if  It  be  held  that  tribal 
authority  to  deni  with  such  conduct  has  disappeared. 

Fortunately,  such  tribal  authority  has  been  repeatedly  recog. 
nized  by  the  courts,  and  although  it  has  not  been  actually  exer- 
cised always  and  In  all  tribes,  it  remains  a proper  legal  basis 


m*  M^ma  SoL  I B.  November  IT,  1986  (Ft.  Hall), 

^uZeaataL  v.  Kino,  81  Fed.  625  (D.  c.  E.  D.  Wis.  1897) 

a.  See  United  State,  v.  Quiver,  241  U.  S.  602  (1916),  discussed  above  ^ 

Un^cr/Beetatements  ot  Assistant  Commissioner  Meritt,  before  House  Com- 
mlttee  on  Indian  Affairs,  09th  Cong.,  on  St.  R.  7826.  Hearings  (Reset- 
vation  Courts  of  Indian  Offenses),  p,  91.  97r» . 

MSee  II.ir.dia.  Law  for  the  Indians J1?®2)' 

Thayer,  A People  Without  Law  (1891),  68  At!.  Month,  540,  076  , Austin 
\bhott  Indians  and  the  Law  (1888),  2 Hatv„  Law  Rev,  X , 
mower1,’  S Status  of  Indians  (1891)  14  A B A.  nopt.  261;  Report 
of  Comm,  on  Law  and  Courts  for  Indians  (1^2)  lo  A.  B.  ^Rept. 
423-  Found  Nationals  Without  a Nation  (1922),  a2  Col.  L Rev*  ! , 

Meri’am  and  Associates,  Problem  of  Indian 

13-  Ray  A,  Brown,  The  Indian  Problem  and  the  Law  (1930),  “8 J“J~ 
L 3 307  ■,  Report  of  Brown,  Mark.  Cloud,  and  Meriam  on  “Law  and  Order 
on  InS;  Reservations  of  the  Northwest  Bearing,  Sen . Subcom  of 
Comm,  on  Ind.  Aff.,  72d  Cong.,  1st  seas.,  pt.  26,  p,  14137,  et  seq.  (1932). 
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for  the  tribal  administration  of  justice  wherever  an  Indian  tribe 
desires  to  make  ti;  a of  its  legal  powers. 

The  recognition  of  tribal  jurisdiction  over  the  offenses  of  tribal 
Indians  accorded  by  the  Supreme  Court  in  parte  Crow  Dog , 
supra,  and  United  Stales  v.  Quiver , supra,  indicates  that  the 
criminal  jurisdiction  of  the  Indian  tribes  has  not  been  curtailed 
by  the  failure  of  certain  tribes  to  exercise  such  jurisdiction,  or 
by  the  inefficiency  of  its  attempted  exercise,  or  by  any  historical 
changes  that  have  come  about  in  the  habits  and  customs  of  the 
Indian  tribes.  Likewise  it  has  been  held  that  a gap  in  a tribal 
criminal  code  does  not  confer  jurisdiction  upon  the  federal 
courts*®33  Only  specific  legislation  terminating  or  transferring 
such  jurisdiction  can  limit  the  force  of  tribal  law. 

A recent  writer,®34  after  carefully  analysing  the  relation  be- 
tween federal  and  tribal  law,  concludes : 

This  gives  to  many  Indian  tribes  a large  measure  of 
continuing  autonomy,  for  the  federal  statutes  are  only  a 
fragment  of  law,  principally  providing  some  educational, 
hygienic,  and  economic  assistance,  regulating  land  owner- 
ship, and  punishing  certain  crimes  committed  by  or  upon 
Indians  on  a reservation.  Where  these  statutes  do  not 
reach,  Indian  custom  is  the  only  law.  As  a matter  of 
convenience,  the  regular  courts  (white  men’s  courts) 
tacitly  assume  that  the  general  law  of  the  community  is 
the  law  in  civil  cases  between  Indians;  but  these  courts 
will  apply  Indian  custom  whenever  it  is  proved.  (P.  90.) 

A careful  analysis  of  the  relation  between  a local  tribal  gov- 
ernment and  the  United  States  is  found  in  on  early  opinion  of 
the  Attorney  General,235  in  which  it  is  held  that  a court  of  the 
Choctaw  Nation  has  complete  jurisdiction  over  a civil  contro- 
versy between  a Choctaw  Indian  and  an  adopted  white  man, 
involving  rights  to  property  within  the  Choctaw  Nation  : 

Ou  the  other  hand,  it  is  argued  by  the  United  States 
Agent,  that  the  courts  of  the  Choctaws  can  have  no  juris- 
diction of  any  ease  in  which  a citizen  of  the  United  States 
is  a party  * * *. 

In  the  first  place,  it  is  certain  that  the  Agent  errs  In 
assuming  the  legal  impossibility  of  a citizen  of  the  United 
States  becoming  subject,  in  civil  matters,  or  criminal 
either,  to  the  jurisdiction  of  the  Choctaws.  It  is  true  that 
no  citizen  of  the  United  States  can,  while  he  remains 
within  the  United  States,  escape  their  constitutional  juris- 
diction, either  by  adoption  into  a tribe  of  Indians,  or  any 
other  way.  But  the  error  in  all  this  consists  in  the  idea 
that  any  man,  citizen  or  not  citizen,  becomes  divested  of 
his  allegiance  to  the  United  States,  or  throws  off  their 
jurisdiction  or  government,  in  the  fact  of  becoming  sub- 
ject to  any  local  jurisdiction  whatever.  This  idea  miscon- 
ceives entirely  the  whole  theory  of  the  Federal  Govern- 
ment, which  theory  is,  that  all  the  inhabitants  of  the 
country  are,  in  regard  to  certain  limited  matters,  subject 
to  the  federal  jurisdiction,  and  in  all  others  to  the  local 
jurisdiction,  whether  political  or  municipal.  The  citizen 
of  Mississippi  is  also  a citizen  of  the  United  States ; and 
he  owes  allegiance  to,  and  is  subject  to  the  laws  of,  both 
governments.  So  also  an  Indian,  whether  he  be  Choctaw 
or  Chickasaw,  and  while  subject  to  the  local  jurisdiction 
of  the  councils  and  courts  of  the  nation,  yet  is  not  in  any 
possible  relation  or  sense  divested  of  his  allegiance  and 
obligations  to  the  Government  and  the  laws  of  the  United 
States,  (Pp,  177-17&) 

In  effect,  then,  an  Indian  tribe  bears  a relation  to  the  Govern- 
ment of  the  United  States  similar  to  that  which  a territory 
bears  to  such  government,  and  similar  again  to  that  relation- 
ship which  a municipality  bears  to  a state.  An  Indian  tribe 
may  exercise  a complete  jurisdiction  over  its  members  and 


=53 /n  re  Mayfield , 141  U.  S,  10T  (1891). 

284  Rice,  The  Position  of  the  American  Indian  in  the  haw  of  the  United 
States  (1934),  16  J-  Comp,  Leg,  (3d  series),  pt,  1,  78. 

^7  Op.  A.  G.  3 74  (1S55), 


within  the  limits  of  the  reservation,230  subordinate  only  to  the 
expressed  limitations  of  federal  law. 

Some  tribes  have  exercised  a similar  jurisdiction,  under  ex- 
press departmental  authorization,  over  Indians  of  other  tribes 
found  on  the  reservation. 137  This  has  been  justified  on  the 
ground  that  the  original  tribal  sovereignty  extends  over  visiting 
Indians  and  also  on  the  ground  that  the  Department  of  the  In- 
terior may  transfer  the  jurisdiction  vested  in  the  Courts  of 
Indian  Offenses  to  tribal  courts,  so  far  as  concerns  jurisdiction 
over  members  of  recognized  tribes.238 

On  the  other  hand,  attempts  of  tribes  to  exercise  jurisdiction 
over  non-Indians,  although  permitted  in  certain  early  treaties,8** 
have  been  generally  condemned  by  the  federal  courts  since  the 
end  of  tli^  treaty-making  period,  and  the  writ  of  habeas  corpus 
has  been  used  to  discharge  white  defendants  from  tribal  eus- 
tody.2** 

Recognition  of  tribal  authority  in  the  administration  of  jus- 
tice is  found  in  the  statutes  of  Congress,  as  well  as  in  the 
decisions  of  the  federal  courts. 

U.  Code,  title  25,  section  229,  provides  that  redress  for  a 
civil  injury  committed  by  an  Indian  shall  be  sought  in  the 
first  instance  from  the  "Nation  or  tribe  to  which  such  Indian 
shall  belong, ** 241  This  provision  for  collective  responsibility  evi- 
dently assumes  that  the  Indian  tribe  or  nation  has  its  own 
resources  for  exercising  disciplinary  power  over  individual 
wrongdoers  within  the  community. 

We  have  already  referred  to  title  25,  section  218,  of  the  United 
States  Code,  with  its  express  assurance  that  persons  “pun- 
ished by  the  law  of  the  tribe"  shall  not  be  tried  again  before 
the  federal  courts. 

What  is  even  more  important  than  these  statutory  recogni- 
tions of  tribal  criminal  authority  is  the  persistent  silence  of 
Congress  on  the  general  problem  of  Indian  criminal  juris- 
diction. There  is  nothing  to  justify  an  alternative  to  the 
conclusion  that  the  Indian  tribes  retain  sovereignty  and  juris- 
dictions over  a vast  area  of  ordinary  offenses  over  which  the 
Federal  Government  has  never  presumed  to  legislate  and  over 
which  the  state  governments  have  not  the  authority  to  legislate. 

Attempts  to  administer  a rough-and-ready  sort  of  justice 
through  Indian  courts  commonly  known  as  Courts  of  Indian 
Offenses,  or  directly  through  superintendents,  cannot  be  held 
to  have  impaired  tribal  authority  in  the  field  of  law  and  order. 
These  agencies  have  been  characterized,  in  the  only  reported 
case  squarely  upholding  their  legality,  as  ‘‘mere  educational 
and  disciplinary  instrumentalities  by  which  the  Government 


239  The  jurisdiction  of  the  Indian  tribe  ceases  at  the  border  of  the 
reservation  (see  18  Op.  A,  G.  440  (1886),  holding  that  the  authority  of 
the  Indian  police  is  limited  to  the  territory  of  the  reservation),  and 
Congress  has  never  authorized  appropriate^extradifion  procedure  whereby 
an  Indian  tribe  may  secure  jurisdiction  over  fugitives  from  its  justice. 
See  Em  parte  Morgan t 20  Fed,  29S  (D.  C,  W,  D.  Ark.,  1883). 

537  gee  Memo.  Sol,  I.  D.,  February  17,  1939  (Hocky  Boy’s  Blackfeet), 
But  of.  Memo,  Sol,  I.  D.,  October  15,  1938  (Ft.  Bert  hold).  For  a fuller 
discussion  of  the  question  of  jurisdiction  of  the  person,  raised  in  such 
cases  ns  Es  parte  Kenyon,  14  Fed,  Gas.  No.  7720  (C,  C,  W.  D.  Ark.,  1878), 
see  Chapter  18, 

Ibid . 

m Bee  Chapter  1,  see.  3, 

340  Sm  parte  Kenyon , 14  Fed.  Cas.  No,  7720  (O.  0,  W,  D.  Ark.,  1878), 
and  see  Chapter  18. 

s«  This  provision  was  apparently  first  enacted  as  see.  14  of  the  Trade 
and  Intercourse  Act  of  May  19,  1796,  1 Stat.  460,  472  ; reenacted  as  esc. 
14  of  the  Trade  and  Intercourse  Act  of  March  3,  1799,  I Stat.  743,  747 ; 
reenacted  as  sec.  14  of  the  Trade  and  Intercourse  Act  of  March  30,  1802, 
2 Stat.  139,  143  ; and  finally  embodied  in  sec.  17  of  the  Trade  and  Inter- 
course Act  of  June  30,  IS34,  4 Stat.  729,  781. 

Of  a similar  character  are  treaty  provisions  in  which  tribes  undertake 
tq  punish  certain  types  of  Indian  offenders,  See,  e.  Art.  7 of  Treaty 
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of  the  United  States  is  endeavoring  to  improve  and  elevate 
the  condition  of  these  dependent  tribes  to  whom  it  sustains 
the  relation  of  guardian’* 342  Perhaps  a more  satisfactory 
defense  of  their  legality  is  the  doctrine  put  forward  by  a 
recent  writer  that  the  Courts  of  Indian  Offenses  “derive  their 
authority  from  the  tribe,  rather  than  from  Washington,’7  -4- 

Whiehever  of  these  explanations  be  offered  for  the  existence 
of  the  Courts  of  Indian  Offenses,  their  establishment  cannot  be 
held  to  have  destroyed  or  limited  the  powers  vested  by  existing 
law  in  the  Indian  tribes  over  the  province  of  law  and  order 
and  the  administration  of  civil  and  criminal  justice. 

Today  the  administration  of  law  and  order  is  being  taken  over 
as  a local  responsibility  by  most  of  the  tribes  that  since  the 
enactment  of  the  Wheeler-Howard  Act  of  June  18,  1934,  have 
adopted  constitutions  for  self-government.*4* 

Faced  with  a tremendous  problem,  the  Indian  tribes  have  done 
an  admirable  job  of  maintaining  law  and  order,  wherever  they 
have  been  permitted  to  function,345  There  are  some  reservations 
in  which  the  moral  sanctions  of  an  integrated  community  are 
so  strong  that  apart  from  occasional  drunkenness  and  accom- 
panying violence,  crime  is  unknown.  Crime  is  more  of  a problem 

of  November  15,  1800,  with  Confederated  Tribes  of  Middle  Oregon,  14 
Stat.  751,  752:  Art.  12  of  Treaty  of  February  5,  1856,  with  Stoekbridgea 
and  Mungoes,  11  Btat.  663,  660, 

Tribal  responsibility  for  surrender  or  extradition  of  Indian  horse 
thieves,  murderers,  or  “bad  men“  generally  was  imposed  by  various 
treaties:  Treaty  of  January  21,  1785,  with  Wiandots,  Delawares,  and 
others,  7 Stat.  10 : Treaty  of  January  10,  1786,  with  the  Chickasnws, 

7 Stat.  24  i Treaty  of  January  9,  1789,  with  Wlandots,  Delawares,  and 
others,  7 Stat.  28;  Treaty  of  August  7,  1790,  with  the  Creek  Nation, 

7 Stnh  35;  Treaty  of  July  2,  1791,  with  Cburokeo  Nation,  7,  Stat.  39; 
Treaty  of  November  3,  1804,  with  Sacs  and  Foxes,  7 Stat.  84  ; Treaty 
of  November  10,  1808,  with  Great  and  Little  Osage  Nations,  7 Stat,  107  ■ 
Treaty  of  September  30,  1809,  with  Delawares  and  others,  7 Stat,  113  ; 
Treaty  of  May  15,  1848,  with  Comanches  and  others,  9 Stat.  844. 

242  United  states  v,  Ota  pox,  35  Fed,  575  (D.  C.  Ore,,  1888);  and  of. 
Kai  parte  Bi-a-til-le,  12  Ariz.  150,  100  Fae,  400  (1009). 

smRice,  The  Position  of  the  American  Indian  In  the  Daw  of  the  United 
States  (1934),  16  J.  Comp,  Leg.  (3d  Ser.),  pt,  1,  pp.  78,  83, 

344  gee,  for  example.  Code  of  Ordinances  of  the  Gila  River  Fima- 
Maricopa  Indian  Community,  adopted  June  3,  1936,  and  approved  by 
the  Secretary  of  the  Interior  on  August  24,  1936 ; Rosebud  Code  of 
Offenses,  adopted  April  8,  1037,  and  approved  by  tile  Secretary  of  the 
Interior  July  7,  1937. 

sis  gee  Moriam,  op.  dt.t  p.  17  (*'*  * * on  the  whole  they  work 

well.4').  On  aboriginal  police  organizations,  see  MacLeod,  Police  and 
Punishment  among  Native  Americana  of  the  Plains  (1937),  28  J,  Crim. 
Law  and  Criminology  181, 

SECTION  10.  STATUTORY  POWERS  OF 

Within  the  field  of  Indian  Service  administration  various  pow- 
ers have  been  conferred  on  Indian  tribes  by  statute,  Th^sc 
powers  differ,  of  course,  In  derivation  from  those  tribal  powers 
which  spring  from  tribal  sovereignty.  They  are  rather  of  fed- 
eral origin,  and  no  doubt  subject  to  constitutional  doctrines  ap- 
plicable to  the  exercise  or  delegation  of  federal  governmental 
powers. 

Potentially  the  most  important  of  these  statutory  tribal  powers 
is  the  power  to  supervise  regular  Government  employees,  subject 
to  the  findings  of  the  Secretary  of  the  Interior  as  to  the  compe- 
tency of  the  tribe  to  exercise  such  control.  Section  0 of  the  Act 
of  June  30,  1834, 248  now  embodied  in  U,  S.  Code,  title  25,  sec.  48, 
provides ; 

Bight  of  tribes  to  direct  employment  of  persons  engaged 
for  them. — Where  any  of  the  tribes  are,  in  the  opinion  of 
the  Secretary  of  the  Interior,  competent  to  direct  the  em- 
ployment of  their  blacksmiths,  mechanics,  teachers,  farnp 

2«  4 Stat  735,  737,  R,  S.  I 2072. 


on  reservations  where  the  social  sanctions  based  on  tribal  control 
of  property  have  been  broken  down  through  the  allotment  system, 
and  the  efforts  of  these  tribes  to  me  their  law  and  order  protu 
lem  through  tribal  codes,  tribal  courts,  and  tribal  police,  are 
worthy  of  serious  attention. 

The  earliest  codes  adopted  by  tribes  which  have  organized 
under  the  Act  of  June  18, 19(34,  generally  differ  from  comparable 
state  penal  codes  in  the  following  respects : 

1.  The  number  of  offenses  specified  in  a tribal  code  generally 
runs  between  40  and  50,  whereas  a state  code  (exclusive  of  local 
municipal  ordinances)  generally  specifies  between  800  and  2,000 
offenses,*43 

2.  The  maximum  punishment  specified  in  the  Indian  penal 
codes  is  generally  more  humane*  seldom  exceeding  imprisonment 
for  6 months,  even  for  offenses  like  kidnapping,  for  which  state 
penal  codes  impose  imprisonment  for  20  years  or  more,  or  death. 

3.  Except  for  fixing  u maximum  penalty,  the  Indian  penal 
codes  leave  a large  discretion  to  the  court  In  adjusting  the 
penalty  to  the  circumstances  of  the  offense  and  the  offender, 

4.  The  form  of  punishment  Is  typically  forced  labor  for  the 
benefit  of  the  tribe  or  of  the  victim  of  the  offense,  rather  than 
imprisonment. 

5.  The  tribal  penal  codes,  for  the  most  part,  do  not  contain 
the  usual  catch-all  provisions  to  be  found  in  state  penal  codes 
(vagrancy,  conspiracy,  criminal  syndicalism,  etc.),  under  which 
almost  any  unpopular  individual  may  be  convicted  of  crime, 

6.  The  tribal  penal  code  is  generally  put  into  the  hands  of 
every  member  of  the  tribe,  and  widely  read  and  discussed,  which 
is  not  the  case  with  state  penal  codes. 

On  the  basis  of  this  comparison  it  seems  fair  to  say  that  the 
confidence  which  the  United  States  Supreme  Court  indicated,  in 
the  Crow  Dog  ease,347  in  the  ability  of  Indian  tribes  to  master 
“the  highest  and  best  of  nil  * * * the  arts  of  civilized 
life  * * * that  of  self-government  * * * the  mainte- 
nance of  order  and  pence  among  their  own  members  by  the  ad= 
ministration  of  their  own  laws  and  customs”  has  been  amply 
justified  In  tlie  half  century  that  has  passed  since  that  case  was 
heard, 


ms  The  Poiinl  Code  of  New  York  State  (39  McKinney's  ConB'TJiws  of 
N,  Y.,  1936  mipp.)  lists  54  offenses  under  the  letter  "A/*  The  Penal  Code 
of  Montana  (Rev,  Codes  of  Montana,  1921)  contains  871  sections  defining 
crimes, 

z*7  Ex  parte  Crow  Dogf  109  U.  S.  556  (1SS3), 
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erg,  or  other  persons  engaged  for  them,  the  direction  of 
such  persons  may  be  given  to  the  proper  authority  of  the 
tribe. 

Under  the  terms  of  this  statute  it  is  clearly  within  the  discre- 
tionary authority  of  the  Secretary  of  the  Interior  to  grant  to 
the  proper  authorities  of  an  Indian  tribe  all  powers  of  super= 
vision  and  control  over  local  employees  which  may  now  be 
exercised  by  the  Secretary,  e.  g.,  the  power  to  specify  the  duties, 
within  a general  range  set  by  the  nature  of  the  employment, 
which  the  employee  is  to  perform,  the  power  to  prescribe  stand- 
ards for  appointment,  promotion  and  continuance  in  office, 
and  the  power  to  compel  reports,  from  time  to  time,  of  work 
accomplished  or  begun. 

It  will  be  noted  that  the  statute  in  question  is  not  restricted 
to  the  cases  in  which  a federal  employee  is  paid  out  of  tribal 
funds.  Senators  are  responsible  to  their  constituents  regardless 
of  the  source  of  their  salaries,  and  heretofore  most  Indian 
Service  employees  have  been  responsible  only  to  the  Federal 
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Government,  though  their  salaries  might  he  paid  from  the  funds 
of  the  tribe. 

In  directing  the  employment  of  Indian  Service  employees, 
an  Indian  tribe  may  impose  upon  such  employees  the  duty  of 
enforcing  the  laws  and  ordinances  of  the  tribe,  and  the  author- 
ity of  federal  employees  so  acting  has  been  repeatedly  con- 
firmed by  the  courts,246 

The  section  in  question  has  not,  apparently,  been  extensively 
used  by  the  Interior  Department,  and  that  Department  at  one 
time  recommended  its  repeal.  This  recommendation  was  later 
withdrawn.230 

Various  other  statutes  make  Indian  Service  administration 
dependent,  in  several  respects,  upon  tribal  consent. 

Thus,  U.  S,  Code,  title  25,  section  S3,301  provides  that  the  Presi- 
dent may  “consolidate  one  or  more  tribes,  and  abolish  such 
agencies  as  are  thereby  rendered  unnecessary,"  but  that  such 
action  may  he  undertaken  only  "with  the  consent,  of  the  tribes 
to  be  affected  thereby,  expressed  in  the  usual  manner." 

Section  ill  of  the  same  title 352  provides  that  payments  of 
moneys  and  distribution  of  goods  for  the  benefit  of  any  Indians 
or  Indian  tribes  shall  be  made  either  to  the  heads  of  families  and 
individuals  directly  entitled  to  such  moneys  or  goods  or  else  to 
the  chiefs  of  the  tribe,  for  the  benefit  of  the  tribe,  or  to  persons 
appointed  by  the  tribe  for  the  purpose  of  receiving  such  moneys 


HotTi#  v Hit  chock , 184  U.  S.  384  (1004);  Duster  v.  Wright* 
135  Fed,  947  (C.  C.  A,  8.  1905),  app.  dlsm.  203  U,  S,  599;  Mazcy  v. 
Wright,  3 lad-  T.  243,  54  S.  w.  807  (1900).  aff'd  105  Fed.  1003  (1900)  ; 
Zevely  v,  Weimer,  5 Ind.  T.  G46,  82  S.  \V,  941  (1904)  ; 23  Op,  A,  G,  528, 
350  See  annotations  to  25  U,  S.  C,  48  in  various  annual  supplements  to 
U.  S.  C,  A, 

Act  of  May  17.  1882,  sec.  66,  22  Siat.  68,  88,  reenacted  Act  of 
July  4,  1884,  sec.  6,  23  Stat.  76.  97. 

464  Act  of  June  30,  1834.  see.  11,  4 Stat.  735,  737;  amended  Act  of 
March  8,  1847,  sec.  3,  9 Stat.  203  ; amended  Act  of  August  30,  1852, 
sec.  3,  10  Stat.  41,  50  ; amended  Act  of  July  15,  1870,  secs.  2-3,  16  Stat. 
335,  360.  Sec  Chapter  15,  secs,  22,  23. 


or  goods.  This  section  finally  provides  that  such  moneys  or 
goods  “by  consent  of  the  tribe"  may  he  applied  directly  by  the 
Secretary  to  purposes  conducive  to  the  happiness  and  prosperity 
of  the  tribe. 

Section  115  of  the  same  title  363  provides : 

The  President  may,  at  the  request  of  any  Indian  tribe,  to 
which  an  annuity  is  payable  in  money,  cause  the  same  to 
be  paid  in  goods,  purchased  as  provided  in  section  Pi. 

Section  140  254  of  the  same  title  provides  that  specific  appropria- 
tions for  the  benefit  of  Indian  tribes  may  be  diverted  to  other 
uses  “with,  the  consent  of  said  tribes,  expressed  in  the  usual 
manner/1 

Perhaps  the  most  important  provision  for  tribal  participation 
in  federal  Indian  administration  is  found  In  the  last  sentence  of 
section  16  of  the  Act  of  June  18,  1934,  which*  applying  to  all 
tribes  adopting  constitutions  under  that  act,  declares : 

The  Secretary  of  the  Interior  shall  advise  such  tribe 
or  its  tribal  council  of  all  appropriation  estimates  or 
Federal  projects  for  the  benefit  of  the  tribe  prior  to  the 
submission  of  such  estimates  to  the  Bureau  of  the  Budget 
and  the  Congress.533 

Under  this  section  each  organized  tribe  has  the  right  to  present 
its  comments  and  criticisms  on  the  budgetary  plans  of  the  Interior 
Department  covering  its  own  reservation  prior  to  the  time  when 
such  plans  are  considered  by  the  Bureau  of  the  Budget  or  by 
Congress,  This  is  a power  quite  distinct  from  the  tribal  power 
to  prevent  the  disposition  of  tribal  funds  without  tribal  consent, 
a power  elsewhere  discussed,230 

While  this  provision  imposes  a legal  duty  upon  administrative 
authorities,  it  is,  of  course,  purely  advisory  so  far  as  Congress 
is  concerned. 


484  Act  of  June  30,  1834,  sec.  12,  4 Stat,  735,  737. 
354  Aet  of  March  1,  1907,  34  Stat.  1015,  1016, 

283  48  Stat,  984,  987,  25  U,  8.  C.  476. 

380  See  Chapter  5,  see.  5B,  and  Chapter  15,  gee.  24', 
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SECTION  1.  INTRODUCTION 


To  analyze  the  personal  rights  and  liberties  of  Indians  is  to 
assume  that  Indians  are  persons.  This  proposition  has  not 
always  been  universally  accepted.  The  first  authoritative  deter- 
mination that  Indians  are  human  beings  is  to  be  found  in  the  | 


Bull  Sublmiis  Deus  of  Pope  Paul  III,  issued  June  4,  1537.  This 
Bull  declared:  _ 

The  enemy  of  the  human  race,  who  opposes  all  good 
deeds  in  order  to  bring  men  to  destruction,  beholding 
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and  envying  this,  invented  a means  never  before  heard 
of,  by  which  he  might  hinder  the  preaching  of  God’s 
word  of  Salvation  to  the  people:  He  inspired  his  satel- 
lites who,  to  please  him,  have  not  hesitated  to  publish 
abroad  that  the  Indians  of  the  West  and  the  South,  and 
other  people  of  whom  We  have  recent  knowledge  should 
be  treated  as  dumb  brutes  created  for  our  service,  pre- 
tending that,  they  are  incapable  of  receiving  the  catholic 
faith. 

We.  who,  though  unworthy,  exercise  on  eax-th  the  power 
of  our  Lord  and  seek  with  all  our  might  to  bring  those 
sheep  of  Ilis  flock  who  are  outside,  into  the  fold  com- 
mitted to  oar  charge,  consider,  however,  that  the  Indians 
are  truly  men  and  that  they  are  not  only  capable  of 
understanding  the  catholic  faith  blit,  according  to  our 
information,  they  desire  exceedingly  to  receive  it.  Desir- 
ing to  provide  ample  remedy  for  these  evils,  we  define 
and  declare  by  these  our  letters,  or  by  any  translation 
thereof  signed  by  any  notary  public  and  sealed  with  the 
seal  of  any  ecclesiastical  dignitary,  to  which  the  same 
credit  shall  be  given  as  to  the  originals,  that,  notwith- 
standing whatever  may  have  been  or  may  be  said  to 
the  contrary,  the  said  Indians  ami  all  other  people  who 
may  later  be  discovered  by  Christians,  are  by  no  means 
to  be  deprived  of  their  liberty  or  the  possession  of  their 
property,  even  though  they  be  outside  the  faith  of  Jesus 
Christ;  and  that  they  may  and  should,  freely  and  leg'iti 
mutely,  enjoy  their  liberty  and  the  possession  of  their 
property ; nor  should  they  be  in  any  way  enslaved  ; should 
the  contrary  happen,  it  shall  be  null  and  of  no  effect.3 

Despite  this  pronouncement,  doubts  as  to  the  human  character 
of  Indians  have  persisted  until  fairly  recently,  particularly 
among  those  charged  with  the  administration  of  Indian  affairs. 
These  doubts  are  reflected  in  the  statement  on  “Policy  and 
Administration  of  Indian  Affairs”  contained  in  the  “Report  on 
Indians  Taxed  and  Indians  Not  Taxed,  at  the  Eleventh  Census: 
1S90,”  which  declares : 

An  Indian  is  a person  within  the  meaning  of  the  laws 
of  the  United  States.  This  decision  of  Judge  Dundy, 
of  the  United  States  district  court  for  Nebraska,  has  not 
been  reversed ; still,  by  law  and  the  Interior  Department, 
the  Indian  is  considered  a ward  of  the  nation  and  is  so 
treated.1" 

The  doubts  that  have  existed  as  to  whether  an  Indian  is  a 
person  or  something  less  than  a person  have  infected  with  un- 
certainty  much  of  the  discussion  of  Indian  personal  rights  and 
liberties.  Clear  thinking  on  the  subject  has  been  sacrificed  in 
the  effort  to  find  ambiguous  terms  which  will  permit  us,  by 
appropriate  juggling,  to  maintain  three  basic  propositions: 

(1)  that  Indians  are  human  beings; 

(2)  that  all  human  beings  are  created  equal,  with  certain 
inalienable  rights  ; and 

(3)  that  Indians  .are  an  “inferior”  class  not  entitled  to  these 
“inalienable  rights.” 

Experience  shows  that  it  is  possible  to  pay  due  deference 
to  these  three  propositions,  inconsistent  though  they  are  with 
each  other,  by  means  of  a skillful  juggling  of  words  of  many 
meanings,  such  as  “wardship”  and  “ineompeteney.” 


1 Translation  from  F.  A.  MacNutt.  Bartholomew  (le  Las  Cas-as  His 
Life.  His  Apostalnte,  and  Ilis  Writings  (1909),  pp.  429,  431. 

,n  H.  It.  Misc.  Doc.  No.  340,  52d  Cong,  1st  sess„  part  15  (1894),  p,  G4, 


In  1842,  Attorney  General  Legare  wrote : 16 

***  There  is  nothing  in  the  whole  compass  of  our 
laws  so  anomalous — so  hard  to  bring  within  any  precise 
definition,  or  any  logical  find  scientific  arrangement  of 
principles,  as  the  rein  Hon  in  which  the  Indians  stand 
towards  this  government,  and  those  of  the  States,  (P,  76,) 

Eight  decades  later,  when  the  eminent  jurist.  Judge  Cuthbert 
Pound,  wrote  of  “Nationals  without  a Nation,” ? the  anomalies 
attendant  upon  I he  legal  status  of  the  Indian  had  not  disap- 
peared. 

In  part,  the  difficulties  of  the  subject  derive  from  the  unique 
international  relationship  existing  between  the  United  States 
and  Indian  tribes,  treated  ns  “domestic*  dependent  nations”  with 
which  we  entered  into  treaties  that  continue  in  force  to  this  day. 

The  complexity  of  the  problem  lias  been  very  much  aggravated 
by  the  host:  of  special  treaties  and  special  statutes  assigning 
rights  and  obligations  to  the  members  of  particular  tribes,  all 
of  which  creates  a complex  diversity  that  can  be  simplified  only 
at  tlie  risk  of  ignoring  facts  and  violating  rights.  Attempts  lnive 
been  made,  of  course,  In  some  judicial  opinions,  ns  well  as  in 
less  authoritative  writings,  to  ride  roughshod  aver  the  facts  mid 
to  lay  down  certain  simple  rules  of  alleged  universal  applica- 
bility, most  of  which  have  turned  out  to  be  erroneous. 

Whatever  the  causes  of  this  confusion  may  be,  the  fact  remains 
that  erroneous  notions  on  the  legal  status  of  the  Indian  are 
widely  prevalent.3  Large  sections  of  our  population  still  believe 
Hi  at  Indians  are  not:  citizens,  and  recent  instances  have  been 
reported  of  Indians  being  denied  the  right  to  vote  because  the 
electoral  officials  in  charge  were  under  the  impression  that 
Indians  have  never  been  made  citizens.  Indeed,  some  people 
have  persuaded  Indians  themselves  that  they  are  not  citizens 
and  can  achieve  citizenship  only  by  selling  their  land,  by  having 
the  Indian  Office  abolished,  or  by  performing  some  other  act 
of  benefit  to  those  advisors  who  have  volunteered  aid  in  the 
achievement  of  American  citizenship. 

Another  prevalent  misconception  is  the  notion  that  “ward  In- 
dians,” whatever  that  term  maj’  mean,  have  no  capacity  nt  law 
to  make  contracts  or  to  bring  or  defend  law  suits. 

These  are  but  two  examples  among  a host  of  more  or  less 
widespread  misconceptions  that  are  woven  about  such  terms  as 
“citizenship,"  “wardship,"  and  “ineompeteney.” 

We  shall  be  concerned  in  this  chapter  to  analyze  the  legal 
position  of  the  Indian  with  respect  to  ten  matters: 

(</)  Citizenship  (sec,  2), 

(5)  Suffrage  (sec.  3), 

( a ) Eligibility  for  public  office  and  employment  ( sec.  4 ) , 
(d)  Eligibility  for  state  assistance  (sec,  5), 

(c)  Right  to  sue  (sec,  6), 

(f)  Right  to  contract  (sec.  7), 

(g)  Ineonipetency  (sec.  S), 

( h ) Wardship  (sec,  9), 

(i)  Civil  liberties  (sec.  10). 

(/)  Status  of  freedmen  and  slaves  (sec,  11). 


l!»4  OP.  A.  G.  75  (1842), 

5 (1922),  22  Col.  L.  Rev.  97. 

5 Op.  Sol,,  I.  B.,  M. 28869,  February  137  1937. 
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SECTION  2.  CITIZENSHIP 


HhK’C  June  2,  1H24.  nil  Indians  burn  Within  ihu  territorial 
limits  of  the  United  States  have  been  cltlBens,  by  virtue  of  the 
nut  of  thnt  (Into.-  Thin  nut,  provides: 

That  all  nnn-cl  tizun  Indians  born  within  the  territorial 
limits  of  the  United  States  be,  and  they  are  hereby,  de- 
clared to  ho  citizens  of  the  United  States:  provided.  That 
the  granting  of  sncli  citizenship  shall  not  iii  any  manner 
impair  or  otherwise  affect  the  right  of  any  Indian  to 
tribal  or  other  property. 

The  siihsluiK’C  of  this  section  was  incorporated  in  the  Nation- 
ality Act  of  October  14,  IfMCU' 

Prior  to  the  Oitlzenship  Act  of  1924  approximately  two-thirds 
of  the  Indians  of  the  United  States  had  already  acquired  citi- 
zenship in  out!  or  more  of  the  following  ways: 

( a ) Treaties  with  Indian  tribes, 

(h)  Special  statutes  naturalizing  named  tribes  or  indi- 
viduals. 

(rO  General  statutes  naturalizing  Indians  who  took  allot- 
ments. 

(d)  General  statutes  naturalizing  other  special  classes. 

A brief  analysis  of  each  of  these  methods  nf  acquiring  citizen- 
ship may  suffice  to  explain  those  current  misconceptions  on  the 
subject  of  Indian  citizenship  which  arc  n survival  of  what  was 
once  actual  law. 

A.  METHODS  OF  ACQUIRING  CITIZENSHIP 

(1)  Treaties  with  Indian  tribes.— Some  early  treaties  be- 
tween the  United  States  and  Indian  tribes  provided  for  the 
granting  of  citizenship,-  In  some  cases,  citizenship  was  made 
dependent  upon  acceptance  of  an  allotment  of  land  in  severalty,® 

<43  Stnt,  253,  S IT.  S.  C,  3,  This  act  naturalized  125,000  native-born 
Indians,  Rice,  The  Position  of  the  American  Indian  in  the  Lnw  of  the 
United  States  (1034),  16  <1.  Comp,  Peg,  78,  HO;  lion. , Hubert  Work, 
Secretary  of  the  Interior,  Indian  Policies : Comments  on  ItcaohUlans  of 
l lie  Advisory  Council  on  Indian  Affairs  (U,  S.  Govt,  Printing-Office  1924, 
p.  G)  ; c/.  Fifty-fifth  Annual  Report  of  Bonn!  of  Indian  Commissioners 
(1924)  pp.  1 arid  2,  On  the  legislative  history  of  this  net,  see  Chapter  4, 
sec-  15. 

ei  pub.  No,  853.  70th  Cong.,  h >e,  201  of  which  declares: 

The  following  shall  be  nationals  and  citizens  nf  the  United  States 
at  birth  : 

* 3 * 

(b)  A person  born  In  the  United  States  to  a member  of  mi  Indian, 
Eskimo,  Aleutian,  or  other  aboriginal  tribe, 

0 Treaty  of  September  27,  1830,  with  Choctaws.  Art.  14.  7 Stat. 
333,  835,  For  il  lustra  Mona  of  treaties  conferring  citizenship  on  heads 
of  families,  see  Treaty  of  July  8,  1817,  with  Cherokee*.  Ari,  8,  7 Stab 
156,  159;  Treaty  of  February  27.  1819.  with  Cherokces,  Art.  2,  7 
Stnt.  195,  196. 

11  Treaty  of  June  28,  1862,  with  Kickapoos.  Art,  8.  13  Stub  623,  G24 ; 
Treaty  of  July  4,  1806,  with  Delawares,  Arts.  3 and  9,  14  Stat.  798, 
794,  7U0,  Treaty  of  February  23.  1867,  with  Senecas  and  others.  Art. 
13  15  Stat,  518,  516,  interpreted  in  Wigfjan  v,  Connolly,  168  U.  S,  56 
(1896)  ; Treaty  of  February  27,  1867,  with  Pottawntomies,  Art.  6.  15 
Stat.  531-533;  Treaty  of  April  29,  et  *eq..  1868.  with  Sinux,  Art.  R,  15 
Stat,  035,  637,  Act  of  March  3,  1873,  17  Stat,  631  (Mlnmies),  Also  see 
Appropriation  Act  to  effectuate  this  provision,  Act  of  June  22,  1874, 
18  Stat.  146-1T5;  and  2 Op.  A,  O,  462  (1831).  It  was  hoped  to  elimi- 
nate reRervntions  and  to  cause  the  disintegration  of  the  tribe.  Varney, 
The  Indian  Remnant  in  New  England  (1901),  13  Green  Bag  399,  401^ 
402:  Tlmyer,  A People  Without  haw  (1891),  08  Atl.  Month.  "»J0.  540- 
547;  Kyle,  How  Shall  the  Indians  Be  Educated  (1894),  159  N.  A.  Rev, 
424  ; Krieger,  Principles  of  the  Indian  Daw  and  tile  Act  of  June  18,  1934 
(1935).  3 Geo.  Wash,  L.  Rev.  279.  295 : United  State*  V.  RiCkert.  188 
U,  S,  432.  437  (1903)  - Chateau  v.  Burnet,  283  U,  S.  691  (1931)  ; Qalcex 
v.  United  State*,  172  Fed.  305  (C.  C,  A-.  8,  1909), 
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and  .smiudiiiios  tin*  ultorimlivc  to  accepting  mi  allotment  wits 
rpinovnl  with  tin*  triho  to  n how  reservation.7 * 9 

Implicit  in  this  nraiiixciiicur  was  the*  though!  thnt  citizen- 
ship was  incompatible  with  continued  part  id  pat  ion  in  trilml 
government  or  tribal  property.  This  supposed  incompatibility! 
removed  from  its  specific  treaty  context  und  generalized,  has 
become  one  of  the  most  fruitful  non  itch  of  contemporary  uon- 
fusinn  on  the  question  of  Indian  .citizenship. 

The  later  treaties  usually  require  the  submission  of  evidence 
of  fitness  for  citizenship,  and  empower  an  administrative  body 
or  official  to  determine  whether  the  applicant  for  citizenship 
conforms  to  the  standards  in  the  treaty.  To  illustrate,  the 
Treaty  of  November  15,  iSfil*  with  the  Poltnwntomies*  requires 
the  President,  of  the*  United  States  to  he  satisfied  that  the  male 
heads  of  families  are  “sufficiently  intelligent  and  prudent  to  con- 
duct their  affairs  and  interests,1’  and  the  Treaty  of  February  28, 
1867,"  forbids  tribal  membership  to  Wyaudottos  who  had  con- 
sented to  become  citizens  under  a prior  treaty,  unless  they  were 
found  “unfit  for  the  responsibilities  of  citizenship.” 10 

(2)  Special  statutes,— Before  and  after  the  termination  of 
the  treaty- in  a king  period,  the  members  of  several  tribes  were 
naturalized  collectively  by  statute.11  The  tribe  was  in  a few 
eases  dissolved  nt  the  same  rime  and  its  laud  distributed  to  the 
members.12 *  Sometimes  cither  conditions  were  embodied  in  the 
statute,  such  as  adopting  the  habits  of  civilized  life,  becoming 
self-supporting,  and  learning  to  read  and  speak  the  English 
language.12* 

After  the  ratification  of  the  Fourteenth  Amendment,  several 
ads  were  parsed  naturalizing  Indians  of  certain  tribes,  Most 
of  these  statutes  were  similar  to  the  Act  of  July  15,  XS70.14  By 
section  10  of  this  law  a Winnebago  Indian  In  the  State  of  Minne- 
sota could  apply  to  the  Federal  District  Court  for  citizenship. 
He  was  required  to  prove  to  the  satisfaction  of  the  court  that 
he  was  sufficiently  intelligent  and  prudent  to  control  his  affairs 


7 Treaty  of  September  27.  1830,  with  Choctaws,  Arts,  14  and  16,  7 
Stat,  333.  335-336. 

K Art.  3.  12  8tat,  U9I,  1192. 

» Art.  13,  in  Stat,  513,  516  (Senecas  and  others)  ; Also  see  Arts,  17, 
28,  34  for  other-  provisions  regarding  citizenship. 

i"  Also  see  Treaty  of  July  4,  18G6,  With  Delawares,  Arts,  R and  9, 
14  Stat.  703.  794.  796;  Act  of  March  3,  1873,  17  Stilt.  631  (Miamlcd). 
Unusual  provisions  are  contained  in  the  Treaty  of  February  27,  1807,  with 
Pottawatomie*,  Arts,  4 and  0,  15  Stnt,  531-533,  which  permits  Women 
who  arc  heads  of  families  or  single  Women  of  adult  age  to  become  citizens 
hi  the  same  manner  as  males,  and  authorizes  the  Tribal  Business  Com- 
mittee and  the  agent  to  determine  the  competency  of  an  Indian  *'o 
manage  his  own  affairs.  By  the  Treaty  of  June  24,  1802,  Art.  4.  12  Stat. 
1237,  1238,  the  Ottawa  trib?.  which  was  to  he  dissolved  after  5 years, 
was  given  money  to  assist  the  members  in  establishing  themselves  in 
agricultural  pursuits  and  thus  gradually  increase  their  preparation  for 
assuming  the  responsibilities  and  duties  of  citizenship.  Also  see  Treaty 
nf  Julv  31.  1855,  with  Ottowas  and  Chippcwas,  Art.  5,  li  Stat,  021. 

u Act  of  March  3,  1830,  5 Stat  349.  351  (Brotbertown)  ; Act  of  March  3, 
184H,  sec,  7.  3 Stat,  045,  647  (Stockbridgn)  : Act  of  March  3,  1921,  sec.  3. 
41  8 tat,  1249,  1260  (Osage),  The  right  of  the  Cherokecs  to  be  naturalized 
was  discussed  in  Raymond  v.  Raymond,  I Ind.  T.  334  (1896),  reversed  in 
83  Fed.  721  ((’,  C\  A,  8,  1897). 

*-  Act  of  March  :*.  1839,  sec,  7.  5 Stnt,  349,  351  (Brotliertown)  ; Act 
of  March  3.  1843,  sec.  7.  5 Stat,  645.  047  (Stockbriclge), 

i*  Act  of  March  3,  1865.  sec.  4,  13  Stilt.  541.  502,  discussed  in  Oaken  V. 
United  State*.  172  Fed,  305  <C.  C.  A.  8,  1909)  ; Act  of  August  6.  1346, 

9 Stat.  55  (Stockbridge). 

o See.  10,  16  Stat.  335,  301-362,  By  the  Act  of  March  3,  1873,  sec. 

8S  17  Stat,  631,  632,  similar  provision  was  made  for  the  naturalization 

of  adult  members  of  any  of  the  Miami  Tribe  of  Kansas  and  their  minor 

children. 
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and  iiitprcwta ; that  In*  hud  adopted  the  habits  of  civilized  life 
and  for  the  preceding  5 years  supported  himself  and  Ids  family. 
If  satisfied  with  the  proof,  the  court  would  declare  him  a citizen 
and  give  him  u certificate,  which  would  enable  the  Secretary  of 
the  Interior  to  issue  a patent  in  fee  with  powers  of  alienation  of 
the  land  already  held  by  the  Indian  in  severalty  and  to  pay  to 
him  his  share  of  tribal  property,13  Thenceforth,  the  Indian 
censed  to  he  a member  of  the  tribe  and  his  land  was  subject  to 
levy,  taxation  and  sale  the  same  as  that  of  other  citizens.  Again, 
the  statutory  formula  seeing  to  rest  on  the  assumed  ineumputa- 
bility  between  tribal  membership  and  United  States  citizenship. 

The  same  idea  underlay  the  Indian  Territory  Naturalization 
Act,1”  which  provided  : 

* * * That  any  member  of  any  Indian  tribe  or  nation 

residing  in  the  Indian  Territory  may  apply  to  the  United 
States  court  therein  to  become  a citizen  of  the  United 
States,  and  such  court  shall  have  jurisdiction  thereof  and 
shall  hear  and  determine  sueli  application  as  provided  in 
the  statutes  of  the  United  States  * * * Provided , 

That  the  Indians  who  become  citizens  of  the  United  State* 
under  the  provisions  of  this  net  do  not  forfeit  or  lose  any 
rights  or  privileges  they  enjoy  or  are  entitled  to  as  mem- 
bers of  the  tribe  or  nation  to  which  they  belong. 

(3)  General  statutes  naturalizing  allottees, — Prior  to  the 
Citizenship  Act,  the  General  Allotment  Act,37  generally  known 
as  the  Dawes  Act*  was  the  most  important  method  of  acquiring 
citizenship, 18  This  law  conferred  citizenship  upon  two  classes 
of  Indians  born  within  tlie  limits  of  the  United  States  : 

(1)  An  Indian  to  whom  allotments  were  made  in  accord- 

ance with  this  act,  or  any  law  or  treaty. 

(2)  An  Indian  who  had  voluntarily  taken  up  within  sahl 

limits,  residence  separate  and  apart  from  any  tribe 


v Beginning  with  the  Act  of  March  3,  1865,  sec.  4.  13  Stnt.  541,  502, 
the  statutes  granting  citizenship  in  Indians  abandoning  their  tribal 
relationships  safeguarded  their  rights  In  tribal  property.  Act  of  Febru- 
ary 8,  1887,  see.  6,  24  Stnt.  388,  390,  25  U.  S.  C.  349  ; amended  hy  Act  of 
May  8,  1000,  34  Stnt,  182  ■ Act  of  August  9,  1888,  sec  2,  25  Stnt.  392,  25 
U.  C,  182 ; also  see  Oakes  v.  United  States.,  172  Fed,  305,  308-309 
(C.  C.  A.  8,  1909)  ; United  States  e&  ret.  Besaw  v.  Work,  0 F.  2d  994, 
697  (App,  D,  C,  3925) , 

ia  Act  of  May  2,  1890,  see,  43,  20  Stat,  81,  99-100.  This  section  also 
grants  citizenship  to  the  Confederated  Peoria  Indians  residing  in  the 
Qua  paw  Indian  Agency,  who  accept  land  in  severalty. 

17  Act  of  February  8,  1887,  sec.  4,  24  Stat.  388,  389 ; amended.  Act  of 
February  28,  1S91,  26  Stat.  794,  For  other  allotment  acts  see  Act  of 
March  3,  1875,  18  Stat.  420;  Act  of  March  3,  1921,  41  Stat.  1355  (Fort 
Belknap)  ; see  also  Chapter  11.  In  the  Aet  of  June  4,  1924,  43  Stat, 
87G  (Cherokees  of  North  Carolina),  providing  for  the  allotment  of 
land,  which  was  enacted  after  the  Citizenship  Act,  there  was- a pro- 
vision in  accordance  with  the  old  formula  that  each  allottee  shall 
become  a citizen  of  the  United  States  and  of  the  state  where  he  resides, 
with  all  the  privileges  of  citizenship  (sec.  IB,  p,  380),  The  Act  of 
January  25,  1929,  c.  101,  45  Stat.  1094,  stated  that  it  was  not  the  pur- 
pose of  the  former  act  to  abridge  or  modify  the  Citizenship  Act,  Also 
see  Monson  v.  Simonson,  281  U.  S.  341  (1913)  ; United  States  v.  Rick 
art,  188  U.  S.  432  (1903)  ; 42  L,  B,  489  (1913)  ; 7 Yale  L,  J,  193  (1898). 
On  policy  of  Osage  Indian  Allotment  Act,  Act  of  June  28,  1906,  34  Stat. 
5SD,  see  Levindale  Lead  Co.  v.  Coleman , 241  U.  S.  432  (1918)  and 
Chapter  23,  sec.  12A, 

18  Senator  Orville  H,  Piatt  of  Connecticut  wroie:  "Modern  nbserva 
tion  and  thought  hove  readied  the  conclusion  that  allotment  of  land  hi 
severalty,  am!  dtizonsMjn  are  the  indispensable  conditions  of  Indian 
progress. M Problems  in  the  Indian  Territory  (1895).  100  N.  Am.  Rev. 
195,  200.  Sec  also  Thayer,  A People  Without  Law  (1891),  68  Atl. 
Month.  540,  070,  680.  Usually  the  children  of  tribal  members  who 
elected  citizenship  received  a smaller  allotment.  The  Treaty  of  July 
4.  i860,  with  tlie  Delaware  Indians,  14  Stat.  708,  798,  contained  an 
unusual  provision  permitting  a child  reaching  majority  to  elect 
whether  he  desired  to  become  a citizen. 

The  Act  of  June  22,  1874,  18  Stat,  146,  175,  appropriated  money 
to  enable  the  Secretary  of  the  Interior  to  pay  to  the  children  of  the 
Delaware  Indians  who  had  become  citizens  of  the  United  States  their 
Hhare  of  the  tribal  funds. 


of  Indians  tlndvlu  mid  adopted  the  habits  of  civ- 
ilized Life- 

President  Theodore  Roosevelt  described  this  important  law  in 
his  message  to  Congress  of  December  3,  1901,  ns  “a  mighty 
pulverizing  engine  to  break  up  the  tribal  mass”  whereby  "some 
*ixty  thousand  Indians  have  already  become  citizens  of  the  United 
States.” 19 

By  an  amendment  adopted  May  8,  1906, 30  known  as  the  Burke 
Act,  the  Indian  became  a citizen  after  the  patent  in  fee  simple 
was  granted  instead  of  upon  the  completion  of  Ills  allotment  and 
the  issuance  of  a trust  patent,31  It  has  been  administratively 
held  that  an  Indian  to  whom  an  allotment  was  made  subsequent 
to  tlie  Burke  Act  is  a citizen  upon  the  issuance  of  a potent  in 
fee  for  part  of  his  allotment, 22  because  tlie  conveyance  was  also 
an  adjudication  that  the  Indian  allottee  is  “competent  and 
capable**  to  manage  his  own  affairs. 

The  Supreme  Doiirt  of  the  United  States  in  the  e*1*©  of  United 
Staten  v.  CeTesttnc™  suggested  "that  Congress  in  granting  full 
rights  of  citizenship  to  Indians,  believed  that  it  had  been  too 
hasty.”  The  purpose  of  the  Burke  Act  was  stated  by  the  court 
in  the  case  of  United  8 fates  v.  Pelican ; **  “distinctly  to  postpone 
to  the  expiration  of  the  trust  period  tlie  subjection  of  allottees 
under  that  aet  to  state  laws.” 

(4)  General  statutes  naturalizing  other  classes  of  Indians. — 
Indian  women  marrying  citizens  became  citizens  by  the  Act  of 
August  9,  18SS,2*  and  Indian  men  who  enlisted  to  fight  in  the 
World  War  coulfl  become  citizens  under  the  Act  of  November  6, 
1919, 211 

B.  NONCITIZEN  INDIANS 

Until  the  Citizenship  Act  of  1924  those  Indians  who  had  not 
acquired  citizenship  by  marriage  to  white  men,  by  military 
service,  by  receipt  of  allotments,  or  through  special  treaties  or 
special  statutes,  occupied  a peculiar  status  under  Federal  law. 
Not  only  were  they  noncitizens  but  they  were  barred  from  the 
ordinary  processes  of  naturalization  open  to  foreigners.  Such 
remained  the  status  of  Indians  living  in  the  United  States  who 
were  born  in  Canada,  Mexico,  or  other  foreign  lands,  since  the 
1924  Act  referred  only  to  "Indians  born  within  the  territorial 
limits  of  the  United  States,” 27 


i0  35  Congressional  Record,  Pt,  1,  57th  Cong,  1st  sens.  (1901),  p.  90, 
Cf , Kyle,  How  Shall  the  Indians  be  Educated?  (1894),  159  N.  Am, 
Rev.  434,  437,  According  to  Wise,  Indian  Law  and  Needed  Reforms 
(1926),  12  A.  B.  A.  Jour,  37,  there  were  about  150,000  Indians  holding 
tribal  lands  not  yet  allotted, 

» 34  Stat,  182, 

& “This  change  was  due  largely  to  a misunderstanding  as  to  the  real 
legal  significance.  At  that  time  it  was  the  belief  that  wardship  and 
citizenship  were  incompatible.*’  Flick inger,  A Lawyer  Looks  at  the 
American  Indian,  Past  and  Present  (1939),  6 Indians  at  Work,  No.  g 
pp.  24,  20, 

33  Op.  Sol.  I,  D.,  M, 401.8,  July  29,  1921. 

23  215  U.  8.  278,  291  (1909). 

34  232  U,  S.  442,  450  (1914) . 

Sec.  2,  25  Stnt.  392,  25  U.  S.  C.  182. 

ua  41  Stat.  850.  Tills  measure  was  endorsed  liy  tile  Commissioner  of 
Indian  Affairs.  Only  a few  Indians  acquired  citizenship  in  this  way. 
Annual  Reports  of  Commissioner  of  Indian  Affairs  (1920),  pp.  10-11; 
(1921),  p,  33,  Of,  special  provision  relating  to  honorably  discharged 
alien  veterans  of  foreign  birth.  Act  of  July  19,  1919,  41  Stat.  168,  222. 

27  See  Morrison  v,  California * 291  U.  S.  82,  95  (1934),  This  restriction 
was  eliminated  by  sec.  303  of  the  Nationality  Act  of  October  14,  1940 
(Public  No.  853,  70th  Cong.),  which  declares; 

The  right  to  become  a naturalized  citizen  under  the  provisions  of 
this  Act  shall  extend  only  to  white  perrons,  persons  of  African 
nativity  or  descent,  and  descendants  of  races  indigenous  to  the 
Western  Hemisphere, 
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The  uatunillznt ion  laws  applu'd  only  to  fsw  while  ihuhouh 
and  did  not  include  Indians.3"  who  won*  lvgnrtlod  as  domestic 
subjects  or  imfioimls.9  As  incinhcrs  of  dntncsrir  dependent  list- 
tiolls,  owing  allegumtt*  to  their  tribe,  they  wort*  sinningizccl  to 
children  of  foreign  diplomats,  horn  In  the  United  States/" 

Tims  noncitizen  Indians  were  not  able  to  secure  passports, 
ljut  were  sometimes  granted  documents  specifying  that  tliey  were 
not  citizens  but  requesting  protection  for  them."' 

Unleb  Gushing,  Attorney  Ueneral  of  the  United  States,  fnriihl- 
Isiled  tiie  following  theory  of  flic*  status  of  Indians;  "' 

The  fact,  therefore,  that  Indians  are  horn  In  the 
country  does  not  make  them  citizens  of  the  United  States. 

Tin"  simple  truth  is  plain,  that  the  Indians  are  the  sab- 
jrrtH  of  flu*  United  States,  and  therefore  are  not,  in  mere 
right  of  homediirtli,  citizens  of  the  United  States. 

ife  ^ * * 

But  they  cannot  become  citizens  by  mituralizsiUoii  un- 
der existing  general  acts  of  Uongioss,  til  Kent's  (."0111., 
p.  72.) 

Those  acts  apply  only  to  forrit/ucrs,  subjects  of  another 
allegiance.  The  Indians  arc* 1  not  foreigners,  and  they  are 
in  our  allegiance,  without  being  citizens  of  flu>  United 
States.  Moreover,  those  nets  only  apply  to  '‘white*’ 


Indians,  of  course,  can  be  made  citizens  of  the  United 
states  only  by  some  competent  act  of  the  General  Gov- 
ernment, either  a treaty  or  an  net  of  Congress.  (Pp. 
710-751). ) 

This  theory  was  reiterated  after  the  adoption  of  the  Four- 
teenth Amendment,  which  first  defined  federal  citizenship.  At 
tin*  time  of  its  adoption,  eminent  lawyers  differed  011  its  effect 
oil  the  Indians/*  Hope  that  a liberal  interpretation  would 
make  Indians  citizens  was  shattered  by  an  early  case,34  holding 
that  the  amendment  was  merely  declaratory  of  the  common-law 
rule  of  citizenship  by  birth  and  that  Indians  born  in  tribal 
allegiance  were  not  born  in  the  United  States  and  subject  to 
1 he  jurisdiction  thereof,  been  use : 

To  he  a citizen  of  the  United  States  by  reason  of  his 
birth,  a person  must  not  only  be*  horn  within  its  terri- 
torial limits,  but  he  must  also  bo  born  subject  to  its 
jurisdiction— that  is.  In  its  power  and  obedience,  * * * 

But  the  Indian  tribes  within  the  limits  of  the  United 
States  have  always  been  held  to  be  distinct  and  inde- 
pendent political  communities,  retaining  the  right  of  self- 
government,  though  subject  to  the  protecting  power  of 
the  United  States,  (Pp,  105,  IflG.) 

This  view  was  sustained  by  two  leading  naturalization  opin- 
ions of  the  Supreme  Court  of  the  United  States,  the  holding  of 
Elk  v.  Wilkin*,™  and  the  dicta  of  United  mates  v,  Wmifi  Kim 


»An  Indian  was  not  regarded  as  “a  while  person’*  within  tlu»  natural- 
ization laws,  fn  re  VumiUe,  6 Fed.  250  <C.  C.  Ore,  1880)  ; In  re  Burton. 

1 Alaska  111  (1900)  ; 13  Yale  L.  J,  250,  252  (1904).  In  1870  these  laws 
were  extended  to  include  aliens  of  African  nativity  and  to  persons  of 
African  descent.  Art  of  .Inly  1870.  sec,  7.  10  Shit.  2.7+,  2-“0. 

58  7 Op.  A,  G.  740  (1850), 

Pound,  Nationals  Without  a Nation  ( 10221,  22  Col.  L.  Rev.  07,  09  ; 
m k V.  Wilkins,  112  V.  8.  04,  10-2  (18X4)  ; vf.  United  state*  v.  Kin,  2-7 
1-Vtl . Gas.  No.  3-7048  (I*.  X.  1).  X,  Y„  1877). 

ai  limit.  The  Aiiiorlean  Passport  (iS98).  pp.  140=148,  Manuscript 
instructions  of  the  Depart ment  of  State  provided  : 

Even  if  he  [mi  Indian  j has  not  acquired  citizenship,  be  is 
a ward  of  the  Government  rind  entitled  to  the  consideration  and 
assistance  of  our  diplomatic!  unci  consular  officers,  (P,  147,) 

a*  7 Op,  A,  G.  740  (1850), 

“To  clarify  its  effect,  the  Senate  Judiciary  Committee  filed  u report 
pursuant  to  Senate  Resolution  of  April  7,  1871).  concluding  that  the 
Indians  did  not  attain  citizenship  by  the  Fourteenth  Amendment;  Sen. 
Kept,  No,  268,  41st  rang,,  fid  sess.  (1870),  pp.  1-11. 

34  McKnji  v.  Cumphell.  3fi  Fed.  Cns,  No.  8840  (D.  C.  Ore.  1871), 
a*  112  U.  S.  94  (3884).  The  Court  also  held  tlint  citizenship  was  not 
acquired  hy  nlmudmimciif  of  tribal  memhcrsliip.  Also  see  Uniter!  Staten 
v.  OHhfirn,  2 Fed,  58  ( D.  C,  Ore,  1880).  On  the  effect  of  tribal  member- 
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Ark/*  which  excepted  from  its  doctrine  of  citizenship  by  birth 
--ehilcimi  of  Incliuii  tHhi*s  owing  direct  nllegimice  to  their  Sev- 
ern! tribes,” 

Other  theories  have  been  advanced  us  mhlitioniil  justification 
for  this  unique  status  of  the  Incliuns,  which  departed  from  the 
common  law  doctrine  of  ins  xa7i.m  One  writer”1  believes  that 
the  economic*  interests  of  the  land  grabbers  find  Indian  traders 
caused  their  opposition  to  citizenship  for  the  Indians,  They 
feared  the  destruction  of  their  business  with  the  coming  of 
Indian  suffrage,  which  was  expected  to  neeoinpnny  citizenship. 
Other  writers  maintained  that  citizenship  should  ho  denied 
Indians  because  they  were  strangers  to  our  laws,  customs, 
mid  privileges,3"  because  they  would  add  to  burdens  imposed  by 
nntiiralizntion  of  aliens,**  arid  because  they  enjoyed  special 
privileges,  such  ns  exemption  from  taxation.*1 

The  Indian  question,  which  had  been  overshadowed  after 
the  Civil  War  by  discussion  of  the  economic  welfare,  freedom, 
and  citizenship  of  the  Negro,  been  me  a lire  Issue  toward  the 
close  of  the  nineteenth  century.  Many  writers  realized  the 
incongruity  of  disenfranchisement  and  noneitizenship  of  Indians 
in  a country  founded  on  the  principle  of  the  equality  of  man 
and  agreed  that  “tile  ultimate  objective  point  to  which  all 
efforts  for  progress  should  be  directed  is  to  fix  upon  the  Indian 
the  same  personal,  legal,  and  political  status  which  is  cmuinoxi 
to  all  other  inhabitants/' 42 * * 

The  Indians,  however,  frequently  did  not  welcome  federal 
citizenship;  w they  often  chose  to  leave  their  homes  in  order  to 
retain  tlieir  tribal  membership/4 * * * *  A report,  of  the  Bureau  of 
Municipal  Research  submitted  In  1015  to  a Joint  Commission  of 
Congress  which  requested  its  preparation,  stated  that  ‘'the  Indian 
(except  in  rare  individual  eases)  does  not  desire  citizenship/’ 45 

The  delegates  of  the  Five  Civilized  Tribes  opposed  the  grant 
of  federal  citizenship  to  their  people  because  they  feared  it  would 
terminate  their  tribal  government.**  Indians  sverc  often  un- 


ship upon  citizenship  sen  Katsenm cycr  v.  United  Staten,  225  Fed,  523 
(C,  C.  A,  7,  193  5). 

8(3  109  U,  S,  649,  093  (1898), 

37  Krioger,  Principles  of  the  Indian  Law  and  the  Act  of  June  18.  1034 
(1935),  3 Goo.  Wash,  L,  Rev.  279,  282-283. 
s*  Abel,  The  Slnveholding  Indians  (19l5),  Vfll,  1,  P-  170. 

™ Russell.  The  Indian  Before  the  Law  (1909),  IS  Yule  L.  J.  328; 
Canfield,  Legal  Position  of  the  Indian  (1881),  15  Am.  U Rev,  21,  27-28. 
37;  cf.  Lambertson,  Indian  Citizenship  (1880).  20  Am.  L,  Rev.  183,  189: 
Harshn.  Raw  for  the  Indians  (1882),  134  N,  Am,  Rev,  272,  27?  ; Blnekmnr. 
Indian  Education  (1892),  2 Am.  Aeml.  Pol.  & Sol*.  Sc!,  813*  833;  Lnbadie 
v.  United  States,  6 OUln.  400.  51  Pae.  6fi6  (1S97). 

4"  Kripger,  Principles  of  the  Indian  Law  and  the  Act  of  June  18,  1934 
(1935),  fi  Geo,  Wash.  L.  Itev.  279,  28G  ; Liimhertson,  Indian  Citizenship 
(1880).  20  Am.*  L.  Rev,  183,  187-189. 

« Lninhortsaii,  Indian  Citizenship,  20  Am.  L.  Rev.  (1S8Q),  183,  188. 
For  a discussion  of  the  discrimination  against  Indians  because  of  exemp- 
tion from  taxation,  see  sec.  10 ; on  tax  exemption  generally,  see  Chapter  13. 

43  Abbot,  Indians  and  the  Law  (1888),  2 Harr.  L,  Rev.  167,  174.  Also 
see  Harshn,  Law  for  th«  Indians  (1882),  134  N,  A,  Rev.  272;  Elacktdar. 
Indian  Erin  cation  (1892),  2 Am.  Acad,  Pol.  & Soe.  Sei,  813,  834,  U.  S. 
Senator  J.  H.  Kyle  contended  that  the  Indians  Have  a good  character  for 
citizenship.  How  Shall  the  Indians  be  Educated?  (1894),  159  N.  A. 
Rev.  434,  441,  Vontra  Canfield.  Legal  Position  of  the  Indian  (IKSt). 
15  Am.  L,  Rev,  21,  86-37. 

43  Lcupp.  The  Indian  and  Ills  Problem  (1910).  p.  35,  Some  times 
Indians  were  made  citizens  willy-nilly,  Willoughby,  Tin*  Constitutional 
Law  of  the  United  States  (1929),  pp.  390-391, 

44  See  Chapter  3.  secs.  4E.  4G, 

« Administration  of  the  Indian  Office  (Bureau  of  Municipal  Research 
Publication  no.  05)  (1915),  p,  17. 

**  Memorial  relating  to  the  Indians,  Choctaw  delegates,  Sen,  Mise. 
Boe.  No,  7.  45th  Cong,,  2d  sess,.  December  10,  1877.  vol.  I i Memorial 
against  bill  to  enable  Indians  to  become  citizens,  Sen.  Misc,  Doc.  No.  18, 
45th  Cong.,  2d  seas,,  January  34,  1877,  vol.  I.  The  Five  Civilized  Tribes 
were  excluded  from  the  General  Allotment  Act  of  February  8,  1887, 
secs.  0 and  8,  24  Btnt.  388,  390,  391. 
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familiar  with  the  .sign III cnncp  of  federal  citizenship  and  some- 
times  recanted  choosing  it.'7 

C.  EFFECT  OF  CITIZENSHIP 

Many  people  who  know  that  Indians  are  citizens  are  unaware 
of  the  legal  con  set]  lienees  of  citizenship,4*  The  more  common 
errors  in  this  Held  may  he  disposed  of  briefly. 

3.  By  virtue  of  the  Fourteenth  Amendment  to  the  Federal 
Constitution,  Indians,  as  citizens  of  the  United  States,  auto 
niatloaliy  become  citizens  of  the  state  of  their  residence.49 

2.  Except  when  it  special  statute  or  treaty  has  provided  other- 
wise, citizenship  does  not  Impair  the  force  of  tribal  law  30  or  affect 
tribal  existence, '*  Statutes  or  treaties  naturalizing  Indians  often 


The  United  States  Supreme  Court  has  said  : 57 

It  is  thoroughly  established  that  Congress  has  plenary 
authority  over  the  Indians  and  ail  their  tribal  relations, 
and  full  power  to  legislate  concerning  their  tribal  property. 
The  guardianship  arises  from  their  condition  of  tutelage 
or  dependency ; and  it  rests  with  Congress  to  determine 
when  the  relation  ship  shall  cease  ; the  mere  grant  of  rights 
of  citizenship  not  being  sufficient  to  terminate  it.  (Pp 
39I-3;iQ,) 

Citizenship  does  not  affect  the  rights  of  the  United  States 
Government  over  the  Indian.  It  retains  jurisdiction  over  a 
citizen  Indian  for  offenses  committed  within  the  reservation/* 
Citizenship  does  not  Impair  the  government’s  right  to  sue  on 
behalf  of  a citizen  allottee  to  protect  his  restricted  lands, 150  nor 


expressly  permit  those  who  become  citizens  to  retain  their  tribal 
rights"  Citizenship  and  tribal  membership  are  not  incom- 
patible/3 

3.  Citizenship,  though  it  is  today  usually  a prerequisite  of 
suffrage,  does  not  confer  the  right.04  Before  securing  the  fran- 
chise, a voter  must  comply  with  the  requirements  of  the  state 
law,  which  regularly  include  attainment  of  the  age  of  majority 
and  residence  in  the  state  for  a specified  period,  and  sometimes 
include  payment  of  poll  tax,  literacy,  or  other  special  require- 
ments/® 

4,  Citizenship  is  not  in  unpalible  with  federal  powers  of 
gnu  rd  i unship.0® 


47  This  is  shown  by  Art,  18  of  the  Treaty  of  February  23,  1807,  with 
the  Senecas  and  others,  in  Shit.  513,  516,  which  provides  that  a niembei 
who  changes  hit?  mjnd  after  becoming  a citizen  shall  not  he  allowed  to 
rejoin  the  tribe  unless  the  agent  shall  signify  that  he  is  ’‘through  poyorty 
or  incapacity,  unfit  to  continue  in  the  exercise  of  the  responsibilities  of 
citizenship  of  the  United  States,  and  likely  to  become  a public  charge.” 

4SGp.  Sol.  I.  D!f  M.28509,  February  13,  1937,  p.  5,  When  the  Citizen- 
ship Act  svas  passed  in  1024,  many  inx  officials  in  New  Mexico  thought  that 
all  Indians  were  suhjoct  to  taxation.  Goodrich,  The  Legal  Status  of  the 
California  Indian  (1926),  14  Calif,  L,  Rev.  83,  157,  180-181,  On  taxa- 
tion of  Indians,  see  Chapter  13. 

4V  Deere  v.  State  Of  New  York,  22  F,  2d  851,  852  (D,  C.  N,  P.  N.  Y,  1927). 
Also  gee  Porter  v.  Hall,  34  Adz.  308,  271  Pae.  411  (1928). 

50  Yakima  Joe  v.  Tods-lap,  191  Fed.  516  (C.  C,  Ore,  1910),  Also 
see  Chapter  7. 

51  See  Cherokee  Nation  v,  Hitchcock*  187  U,  g,  204,  308  (1902)  ; United 
States  v,  Celestine,  215  U,  S,  £78,  288-290  (1BQ9)  ; HaHawcll  v United 
States,  221  U,  S,  317,  324  (1011)  ) Tiger  v.  Western  Investment  Co„ 
221  tJ.  S.  286  (1911)  ; United  States  V,  Sandoval,  231  U.  S,  28,  38  (1913)  ; 
United  States  v.  Noble,  237  U,  B.  74  (1915)  ; Williams  v,  Johnson , 239 
U.  §,  414  (1015)  ; United  States  v.  Nice,  241  U.  S.  69l  (1916)  ; Winton  v. 
Atnos,  255  U-  St  378  (1921),  Also  see  Knoepfler,  Legal  Status  of  Amer- 
ican Indian  and  His  Property  (1922),  7 la.  L,  B,  282,  240-241;  and 
Chapter  14,  sec.  2. 

*2Act  of  May  2,  1890,  sec,  43,  26  Stat,  81,  99,  provides  for  the  natural! 
zation  of  the  Indian  tribes  in  the  Indian  Territory  and  states  that  Indians- 
who  become  citizens  retain  their  rights  as  tribal  members. 

*3  United  States  v.  Nice.  241  u.  S,  591  (1916)  ; Halbert  v_  United  States, 
283  U.  S.  753,  762-763  (1931),  rev'g  United  States  v.  Halbert, 

38  F.  2d  795  (C,  C,  A,  9,  1930),  cert,  granted  282  TJ,  S.  818*  United 
States  v,  Boylan,  265  Fed,  165,  171  (C.  0,  A,  2,  1920),  affg  256  Fed, 
46S  (D,  C,  N.  D.  N.  Y,  1919),  app.  dism.  257  U.  S.  614  (1921)  * Farrell  v 
United  States,  110  Fed.  942  (C.  C,  A,  8,  1901). 

04  See  Bee.  3,  infra , Also  see  Act  of  June  19,  1930.  16  Stat,  787, 
8 U.  S,  C.  3a  (Cherokee  Indians  resident  in  North  Carolina), 

56  See  Duffed  States  v.  Rickeri,  IBS  U.  S.  432,  445  (1908)  ; 8 Op,  A.  44. 
300  (1857).  In  some  states  citizenship  is  the  only  qualification.  Calif, 
Const,  (1879).  Art,  II,  sec,  l,  ‘‘Every  native  citizen  of  the  United 
States  * * * shall  be  entitled  to  vote  at  all  elections  * » * ” 

neThe  contrary  opinion  of  the  United  States  Supreme  Court  in  Mnt- 
ter  of  Heff.  197  U,  S,  4S8  (1905)  holding  that  Congress  could  not  regu- 


nffeet  its  power  to  prevent  state  taxation  of  his  property  while 
he  to  living  on  the  reservation,4”  or  to  exercise  control  over 
tribal  property/1  or  to  exclude  bill  collectors  from  coming  on 
trio  reservation  on  days  when  payments  are  made  to  the 
Indians/2  or  fo  exempt  unrestricted  property  from  levy,  sale,  or 
forfeiture."3  Many  rights,  such  as  the  right  to  sue  or  contract, 
nrc  not  derived  from  or  dependent  on  citizenship/4 

It  has  been  held  that  the  citizenship  of  the  Pueblos  and  many 
of  the  Alaskan  Indians  did  not  terminate  their  subjection  to 
federal  jurisdiction."  The  conferring  of  citizenship  does  not 


late  the  sale  of  liquor  to  Indians  who  were  citizens  was  expressly  over- 
ruled by  United  States  v.  Nice,  241  U,  S.  591,  DOS  (1910),  which  held: 


* * + Citizenship  is  not  incompatible  with  tribal  existence  or 

enn tinned  guardianship,  and  so  may  be  conferred  without  com- 
pletely emancipating  the  Indians  or  placing  them  beyond  the 
reach  or  congressional  regulations  adopted  for  their  protection. 

Bledsoe,  Indian  Land  Laws,  2d  od.  (1018),  though  recognizing  that  citi- 
zenship does  not  remove  the  restrictions  on  allotment^  pp,  J4-30,  does 
not  share  this  view,  pp.  3-33. 

See  Op,  Sol.  I.  D.,  M, 28869,  February  13,  1937,  p.  6 | 20  L.  D,  157,  159 
(1805)  ; 31  L,  D,  439  (1902),  and  55  I.  D.  14,  20  (1934),  In  rejecting 
a clnim  by  courts  of  the  State  of  New  York  to  jurisdiction  over  certain 
Indians  for  acts  committed  on  an  Indian  reservation,  the  court  in  United 
States  v.  Boylan,  285  Fed.  165  (C,  O,  A,  2,  1920),  afTg,  256  Fed,  466 
(D.  C,  N,  D,  N.  Y.  1919),  upp,  dism.  257  U,  S,  614  (1021),  sola: 


* * * even  a grant  of  citizenship  docs  not  terminate  the 

tribal  status  or  relieve  the  Indian  from  the  guardianship  of  the 
government,  (F.  171.)  ' 


Accord  : United  States  v.  Abrams,  194  Fed.  82  (C.  C,  A,  8,  1912),  afTg 

181  Fed.  847  (C.  C,  E.  D,  Qkla,,  1910)  ; United  States  v.  Noble,  237  U.  B 
74,  79  (1015)  ; IlalloiceH  v.  United  States,  221  U.  S,  317  (1911),  Also 
see  Williams  v.  Johnson,  230  U.  S.  414  (1015)  ; United  States  v.  Sandoval, 
231  U,  S.  28,  48  (1913),  reVg  i98  Fed,  539  (D.  C.  N.  M.  1912)  ; Farrell 
v.  United  States,  110  Fed,  942  (C,  0.  A.  S,  1901)  ; Renfrew  v.  United 
States,  3 Okla.  161,  41  Pac,  88  .(1895),  The  last  sentence  of  the  Citi- 
zenship Act  clearly  shows  the  congressional  intention  to  continue  federal 
trusteeship  despite  the  conferring  of  citizenship,  Butte,  The  Legal 
Status  of  the  American  Indian  (1912),  p,  17,  criticizes  the  dual  rela- 
tionship of  citizenship  and  wardship, 

BT  Winton  v.  Amos,  255  U.  B.  373  (3921). 

r*  Chapter  18.  Alro  see  United  States  v,  Celestine,  215  U.  S,  278  (1909). 
50  Bowling  v.  United  States,  233  U.  B.  528  (1914),  191  Fed,  19 

(C,  C-  A,  8,  1011)  ; United  States  v*  Sherburne  Mercantile  Co,,  68  F.  2d  155 
(C,  C.  A.  9,  1933),  Also  see  Chapter  19,  see,  2A(1). 
e“  See  Chapter  13,  see,  3, 

01  Cherokee  Nation  v.  Hitchcock , 187  TJ.  S.  294,  308  (1902). 
a*  Rainbow  v.  Young,  161  Fed.  835  (C.  C,  A.  8.  1908),  rev’g,  154  Fed.  489, 
C3  The  Congressional  intent  must  be  clear,  Qoudy  v.  Meath . 203  U S 
146  (1906).  " 

ti*  Sen  seCN.  6.  Exceptions  to  this  rule  are  cases  In  the  federal  courts 
dependent  upon  diversity  of  citizenship. 

1,6  For  discussion  of  the  status  of  Pueblos  of  New  Mexico,  see  Chapter  20  ; 
and  of  the  Alaskan  Indians,  see  Chapter  21. 
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“lim-nsm-Hy  end  the  right  m duty  of  the  United  States  to 
puss  inwrt  in  their  interest  as  u dependent  people.’*"" 

ns  Citizenship  is  not  inconsistent  with  restrictions  on  prop- 
erty and  does  not  confer  on  incompetent  persons,  like  minors. 
Mu*  right  to  control  or  dispose  of  their  property,07 

UvUnirrU  v,  United  Strifes.  221  U.  S,  317,  324  (1011).  Evan  though 
tin*  members  of  tho  Choctaw  Nation  were  citizens  of  the  United  States 
uf  "tlie  Bin  to  nf  Mississippi,  Congress  by  a series  of  nets  from  1801 
1 o 1D0S.  cited  in  Iloughton,  The  Legal  Status  of  Imli.in  Suffrage  hi  tin 
United  Binti-H  <1931 L 10  Calif.  L.  Rev,  007,  D1B,  fn.  *10,  rescued  them 
ln.in  dost itiiiion,  removed  them  in  the  Indian  Territory,  and  equipped 
thrill  With  tools  ami  food  to  Inst  for  fi  months. 

«r  t!io  Supremo  Court  in  Tiger  v.  Western  Investment  On „ 221  TJ,  S.  28(1 
(1011  i,  said; 

Tlv  privileges  mid  initininiiirs  of  Federal  citizenship  have  never 
lifen  hell  I l<>  prevent  governmental  mttliority  from  placing  such 
restraints  ujion  the  conduct  or  property  of  citizens  us  in  necessary 
fni-  t/ie  general  good-  Incompetent  persons,  though  citizens,  may 
not  have  the  full  right  to  control  their  persons  ami  property.  Hi. 
ir  ivliefii  H mill  immunities  of  citizenship  were  said,  hi  the  til nughier- 
lirtnnc  Vrpten,  (1G  Wall.  HG,  7G),  to  comprehend  ; 


Although  prior  to  the  Citizenship  Act  *H  Indian  citizenship  was 
often  associated  with  the  possession  of  unrestricted  property, 
there  is  no  intrinsic  rulatimi  between  the  two.  It  does  not 
detract  from  the  dignity  or  value  of  citizenship  when  a person 
possessed  of  an  estate  is  deprived  of  the  right  of  alienation  * 

•‘Protection  by  the  Government  Willi  the  right  to  acquire 
nml  poKgcss  property  of  every  kind,  and  to  pursue  mid  obtain 
happiness  and  safety,  subject,  nevotlioless,  to  such  restraints 
as  the  Government  may  prescribe  for  the  general  good  of  the 
Whole."  (Pp,  310-310.) 

Also  see  Deader  v.  J(ime.st  24G  IT.  S,  88  (1018)  • United  States  V.  Nice , 241 
U,  S.  001  (191G)  ; United  Slates  v.  Logan,  105  Fed.  240  (C.  C.  Ore,  1000)  ; 
United  States  v.  Sandoval,  231  TX.  S,  28  (1013),  rev’g  198  Fed.  530 
{D.  C.  N,  M*  1912)  I Beck  v.  Flournoy  Live-Stock  and  Real  Estate  Go., 
05  Fed.  30  (C,  C,  A.  8,  1804),  app.  dlsm.  103  U.  S-  686 ; Contra  : Territory 
of  N,  Mcse,  v.  Delinquent  Taxpayers,  12  N,  M-  139  (1904), 

Act  of  June  2,  1924,  43  Stat,  253.  8 U,  S.  C,  8, 
ns*  William*  v.  Stelnvicts,  16  Okki.  104.  S2  Fnc.  98G  (1005)  ; Mariam, 
Problem  of  Indian  Administration  (1928).  p,  753. 


SECTION  3.  SUFFRAGE 


In  a democracy  sultragc  is  the  nio.st  basic  civil  right,  since 
its  exorcise  is  the  chief  menus  whereby  ether  rights  may  bo  safe- 
guarded.™ The  enfranchisement  of  the  Indians  has  been  a slow 
nml  is  still  an  incomplete  process.  In  most  states  Indians 
meeting  the  ordinary  suffrage  requirements  can  rnul  do  vote. 
In  some  of  the  sparsely  settled  western  states,  where  they  form 
a large  proportion  of  the  population,  their  vote  is  of  eousidora- 
blo  importance  in  close  primaries  and  election*.'1  While  at 
first  it  was  asserted  that  unscrupulous  whites  could  control 
the  vote  of  the  ignorant/2  many  Indians  are  becoming  increas- 
ingly award  of  tlielr  political  power  and  responsibility,  and  are 
directing  considerable  attention  to  matters  directly  affecting 
them,  such  as  tribal  claims  and  water  rights*7 


A.  INDIAN  DISENFRANCHISEMENT 

Thu  term  “Indium#  not  taxed”  has  been  frequently  used 
in  statutes  excluding  Indians  from  voting.  It  appears  in  one 
of  the  two  places  in  the  original  Constitution  relating  specifically 
to  the  Indians:  viz,  Article  1,  section  2.  which  declares  that  In- 
dians not  taxed  shall  not  be  counted  ns  “free  persons11  in  de- 
termining the  representations  of  any  state  in  Congress  or  in 
computing  direct  taxes  to  be  levied  by  the  United  States,  This 
phrase  is  used  in  the  Act  of  March  1.  1790,  providing  for  the 
first  census,74  reappears  in  section  2 of  the.  Fourteenth  Amend* 
mout  ami  the  Civil  Rights  Act  of  April  9,  1S66™  declaring  who 
Hindi  be  federal  citizens,  and  was  used  to  exclude  Indians  in  the 
apportionment  of  representatives  to  a territorial  or  state  legis- 
lature 7,‘  or  constitutional  convention,  or  from  participation  in 
a referendum  to  determine  whether  the  inhabitants  Of  a terri- 
tory desired  statehood.” 


wgPt.  T lm.yer.  A People  Without  Law  (1891),  08  Atl.  Month.  540, 

tip.  «7«.  08*2,  OSH.  _ . t ,. 

,i*  * * where  they  u ip  a substantial  ijlsinent  of  the  population, 

i-niiilidiUPU  fnr  state  officii  have  found  It  worth  while  to  hold  nilliiw  and 
barbecues,  l)c  mourn  tic.  Kepniiileu..  ami  Progrewiive.  on 
* (Uitirirh-b,  The  Legal  Status  of  the  Culli'ornin  Indian  (10-0).  14  (nli  , 

L.  Uev.  88.  137.  179.)  _ , 

Ja  Lrupp.  The  Indian  mid  Ilia  Problem  (1910),  pp.  3o,  64;  also  see 

p}».  Has,  300.  ,^v 

?nMeriam.  Problem  of  Indian  Administration  (1928),  pp,  <56  7u7 
'■«  1 Stilt,  101 ; also  ill  subsequent  census  statutes.  See  Act  of  June  IS. 
1920,  soe.  22,  40  Stilt.  21 , 20, 

Sec.  a.  14  sun,  27. 

t"Act  of  June  19,  1878,  20  Stat.  178,  193:  Act  nf  March  3,  1887,  see 
2**.  24  Stat,  635,  630  i Aet  nf  March  3,  .1891,  26  Stat.  90S,  930:  Act  of 
inlv  1(1.  1894,  2K  Htnt.  107.  For  other  terms  of  nxcluslon  see  Act  of 
March  3.  1849.  nee,  4,  9 Stat.  403,  404 : Act  of  September  n.  1S50,  9 Stat. 
Act  Of  June  3,  1880,  sOC,  5,  21  Stilt.  154, 

V-Act  of  May  4,  1S5S,  gee,  3,  II  Stat,  2U9,  271;  Act  of  June  19,  1878, 
v>tat. 


Mari 
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tat,  ITS.  103. 


Various  statu  mul  federal  laws  enacted  from  the  beginning 
of  the  nineteenth  century  to  the  early  part  of  the  twentieth 
disoiifninclilMtuI  “Indians  not  taxed,” 1S  or  limited  voters  to 
white  citizens.71* 

Though  permitted  to  vote  in  their  former  country,  Mexico, 
the  California  Indians  were  disenfranchised  by  the  constltib 
tional  convention  which  established  a government  for  the  State 
of  California-1*  In  order  to  leave  a loophole  for  compliance  with 
Ihu  spirit  of  the  Treaty  of  Guadalupe  Hidalgo,81  the  new  consti- 
tution permitted  the  legislature,  "by  a two -thirds  concurrent 
vole,  In  admit  to  the  right  of  suffrage  ‘Indians,  or  the  descend- 
ants of  Indians,  ill  such  special  cases  as  such  a proportion  of 
I In*  legislative  body  may  deem  just  or  proper.'  n As  was  expected, 
the  first  legislature  restricted  the  vote  to  white  citizens,85 

Borne  slate  constitutions  and  statutes  still  reflect  early  legal 
theory  that  “Indians  not  taxed,”  being  generally  identified  as 
persons  born  subject  to  the  jurisdiction  of  the  tribe  of  which 
they  are  members,  were  not  citizens  of  the  United  States.  The 
clearest  cases  of  such  racial  discrimination  are  found  in  the 
constitutions  of  the  States  of  Idaho,84  New  Mexico, B-  and  Wash- 


70  See  United  States  v,  Kagama,  118  U,  B,  375,  378  (1886)  : Elk  v. 
Vitkins,  112  TJ,  S,  94,  99  (1884)  : Act  of  June  16,  1006,  see,  25.  34  Stat, 
07  280,  New  Mexico  still  excludes  Indians  on  this  ground.  This  slate 
•HR  admitted  to  statehood  under  a special  compact  with  the  United 
tates  exempting  Indian  lands  from  taxation;  and  with  a constitution 
secluding  “Indians  not  taxed’’  from  the  electorate.  New'  Mexico  Cow 
titution,  Art,  XII,  sec.  1, 

?i,  Act  of  October  25,  1914,  3 Stat.  143  ; Act  of  March  2,  1819,  see,  4, 
Stat  489,  490;  Act  of  April  20,  1830,  c,  54.  see,  3,  5 Stat,  10.  12  ; 
ct  of  March  2 , iSGi,  see,  o(  12  Stat.  209,  211 ; Act  of  May  3,  1887,  see, 
o 24  Stilt.  G35,  639.  By  the  Act  of  February  28,  18G1,  see,  5,  12  Stat. 
72,  173.  whites  and  citizens  recognized  by  Treaty  with  Mexico  were 
liglble  to  vote  iind  hold  office, 

m Giiodritb.  Thu  Legal  Status  of  the  Californio  Indian  (19261,  1 

^Sign^^ebruiuy  12,  1848,  ratification  exchanged  May  12,  1848, 
Verity  proclaimed  July  4,  1848.  9 Stat.  922,  discussed  in  Chapter  sea. 
See  United  States  v.  Ritchie,  17  How.  525  (1854), 

**  Goodrich,  op.  cit.,  p.  91. 

#3  Thid 

„ Idaho  Constitution.  Art,  6,  sec.  3.  Tide  restriction  is  applicable  to 
Indians  not  taxed,”  Who  have  not  severed  their  tribal  relations  and 

d«*\rt  T Tic”/  of  JuneU  20.  1010,  sec,  2,  30  Stat.  557.  provIdinR 
flic  Constitution  of  New  Mexico  shall  make  no  distinction  in  civil 
roomlet]  richts  on  account  of  race  or  color  nod  shall  not  be  repugnant 
„ 7i,e  Constitution  of  the  United  State*  and  the  Declaration  of  lode- 
endemic  Also  Provision  Fifth  providing  that  the  State  shaii  not  restrict 

.1  « ..lor,  o,  pH  oondllloo  »t 
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ington,85  which  deny  the  right  to  vote  to  "Indians  not  taxed,” 
while  granting  the  ballot  to  whites  not  taxed. 

The  laws  of  a few  other  states,  though  not  specifically  dis- 
criminating against  Indians,  are  construed  and  applied  so  as  to 
result  in  discrimination.  In  Arizona,  Indians  are  denied  the 
right  to  vote  on  the  ground  that  they  are  within  the  provisions 1,7 
denying  suffrage  to  “persons  under  guard iaiisMp.”  88  The  law  of 
South  Dakota  excludes  from  voting  Indians  who  maintain  tribal 
relations,  but  has  not  been  enforced  for  many  years. 

The  Attorney  General  of  Colorado  rendered  an  opinion  on 
November  14,  1036,  that  Indians  hnd  no  right  to  vote  under 
Colorado  law*  because  they  were  not  citizens.  This  ruling  is 
clearly  erroneous,8**  The  Utah  Attorney  General,  on  January 
23,  11)37,  held  that  Indians  residing  on  a reservation  within 
llie  state  were  not  residents  and  therefore  not  entitled  to  vote. 
This  ruling  conflicts  with  the  opinion  of  the  United  States 
Supreme  Court,  holding  that  the  land  of  an  Indian  reservation 
is  part  of  the  state  within  which  the  reservation  is  located.90 

B,  CONSTITUTIONAL  PROTECTION  OF  INDIAN  VOTING 
RIGHTS  fi‘ 

On  March  30,  1870,  the  Fifteenth  Amendment  to  the  United 
Stales  Constitution  was  adopted,  providing: 

8 :e,  1.  The  right  of  citizens  of  the  United  States  to 
vote  shall  not  be  denied  or  abridged  by  the  United  States 
or  liy  any  State  on  account  of  race,  color,  or  previous 
condition  of  servitude. 

See.  2,  The  Congress  shall  have  the  power  to  enforce 
this  article  by  appropriate  legislation. 

With  the  passage  of  the  Citizenship  Act  in  1924,  considerations 
of  disability  because  of  allegiance  to  a tribe  became  irrelevant 
to  the  question  of  citizenship.  The  provisions  of  state  constitu- 
tions and  statutes  based  on  these  considerations  which  would 
operate  to  exclude  Indian  citizens  from  voting  are  probably 
void  under  the  Fifteenth  Amendment,*3 

The  year  following  the  passage  of  the  Civil  Rights  Act  of  I, 
the  United  States  District  Court  for  Oregon  stated  M that  “an 
Indian  * '*  * who  is  a citizen  of  the  United  States  * * * 

cannot  be  excluded  from  this  privilege  fof  voting]  on  the  ground 
of  being  an  Indian,  as  that  would  be  to  exclude  him  on  account 


Art-  6- 

w Arizona  Laws.  1933,  Chapter  62. 

**  Porter  v.  Hall.  34  Ariz.  308.  271  Fnc,  411  (1928);  discussed  by 

N,  B.  Hough  toil.  The  Legal  Status  of  Indian  Suffrage  in  the  United 
States  (1931),  in  Calif,  L.  Rev,  507,  509,  518,  The  decision  was  based 
on  the  ground  that  Indians  jiving  on  the  reservations  are  "persons 
under  guardianship”  and  lumen  “wards  of  the  national  Government” 
within  the  meaning  of  the  Constitution  of  the  State  of  Arizona.  This 
opinion  appears  to  he  based  on  an  erroneous  conception  of  the  status  of 
Indians,  especially  of  the  relationship  of  guardian  and  wards.  See 
contra  ; Swift  v.  Lrrach,  45  N,  D,  437,  178  N.  W.  437  (1920),  cited  in  too 
dissenting  opinion  In  the  Porter  case.  Also  see  sec,  9,  infra , 

Rr'  8ce  discussion  of  citizenship,  sec,  2,  supra, 

90  United  States  v.  MoBratney,  104  U.  S.  621  (1881). 

31  No  attempt  is  made  in  this  chapter  to  treat  of  the  rights  of  Indians 
to  vote  In  tribal  elections.  This  subject  has  been  covered  hi  Chapter  7, 
It  limy  he  noted,  however,  that  many  of  the  Indian  constitutions  contain 
hills  of  rights,  including  guarantees  of  the  right  of  Huffrnge,  Thus,  for 
example,  the  Constitution  of  the  Black  feet  Tribe,  approved  December  IS, 
1935,  provides:  “Any  member  of  the  Blnckfeet  Tribe,  twenty-one  (2i) 
yours  of  age  or  over,  shall  !*>  eligible  fo  vote  at  any  election  when  he  or 
she  presents  himself  or  herself  at  a polling  place  within  his  or  her  voting 
district.’*  (Art.  VIII,  sec,  I.) 

Op.  Sol,  I.  D,.  M. 2909 8,  January  26,  1938  ; Guinn  v.  United  States, 
238  U,  S,  347  (1915),  holding  unconstitutional  the  grandfather  clause 
In  the  Constitution  of  Oklahoma  ; Myers  v.  An  demon*  238  TT_  g,  36g  (lnl5) , 
invalidating  a similar  clause  in  a Maryland  statute;  ami  see  Nixon  v, 
Herndon,  273  U.  S,  536  (1927). 

MAct  of  May  31,  1870.  16  Sfat.  140. 

94  McKay  v.  Campbell  16  Fed.  Cas.  No.  8840  (D.  C.  Ore.  1871). 
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of  race*”  (IJ.  106,  ) As  was  said  liy  the  United  States  Supreme 
Court  in  the  ease  of  United  States  v,  Recscf* 

If  citizens  of  one  race  having  certain  quid  ifleat  kills  are 
permitted  by  law  to  vote,  those  of  another  having  the 
.same  qualifications  must  be.  Previous  to  this  amendment, 
there  was  no  constitutional  guaranty  against  this  discrimi- 
nation: now  there  is.  It  follows  that  the  amendment 
lias  invested  the  citizens  of  the  United  States  with  n new 
constitutional  right  which  i.8  within  the  protecting  power 
of  Congress,  That  right  is  exemption  from  discrimination 
in  the  exercise  of  the  elective  franchise  on  account  of  race, 
color,  or  previous  condition  of  servitude.  This,  under  the 
express  provisions  of  the  second  section  of  the  amendment. 
Congress  may  enforce  by  “appropriate  legislation,” 
(P.  218,) 

This  doctrine  was  applied  in  the  case  of  Neal  v.  Detawtirr-™ 
which  invalidated  a provision  of  the  Delaware  Constitution 
restricting  suffrage  to  the  white  race.  The  court  declared; 

Beyond  question  the  adoption  of  the  Fifteenth  Amend- 
ment had  the  effect,  in  law,  to  remove  from  the  State 
Constitution,  or  render  inoperative,  that  provision  which 
restricts  the  right  of  suffrage  to  the  white  race.  (P, 
389.) 

These  cases  leave  no  doubt  that,  under  the  Fifteenth 
Amendment,  Indians  are  protected  against  all  legislation  which 
discriminates  against  them  in  prescribing  the  qualifications  of 
voters,  and  that  it  is  immaterial  whether  the  disenfranchise- 
ment is  direct  or  indirect.  This  view  does  not  conflict  with  the 
theory  of  Elk  v.  Wilkins,  supra,  which  held  simply  that  u non- 
citizen  Indian  might  be  disenfranchised  by  state  legislation 
along  with  noncitizens  of  other  races. 

On  January  26,  1938,  the  Solicitor  of  the  Department  of  the 
Interior  issued  an  opinion  on  the  question  of  whether  a state 
cun  constitutionally  deny  the  franchise  to  Indians,  The 
opinion  concluded  : 

* * * I am  of  the  opinion  that  the  Fifteenth  Amend- 

ment clearly  prohibits  any  denial  of  the  right  to  vote  to 
Indians  under  circumstances  in  which  lion-Iiidhiiis  would 
be  permitted  to  vote.  The  laws  of  Idaho,  New  Mexico* 
and  Washington  which  would  exclude  Indians  not  taxed 
from  voting  in  effect  exclude  citizens  of  one  race  from 
voting  on  grounds  which  are  not  applied  to  citizens  of 
other  races.  For  this  reason  I believe  such  laws  are 
unconstitutional  under  the  Fifteenth  Amendment.  Sim- 
ilarly, the  laws  of  Idaho  and  South  Dakota  which  would 
exclude  Indians  who  maintain  tribal  relations  from 
voting  are  believed  to  be  unconstitutional  as  such  law's 
exclude  citizens  from  voting  on  grounds  which  apply 
only  to  one  race,’’7  (p,  8.) 

Two  Attorneys  General  of  the  State  of  Washington  have 
ruled  that  the  Indian  disenfranchisement  clause  in  the  Consti- 
tution of  Washington  is  invalid-08 

The  Attorney  General  of  New  York  in  1028  rendered  an  opin- 
ion to  the  effect  that  Indians  resident  upon  reservations  in 
that  state  are  entitled  to  vote  the  same  as  any  other  qualified 
citizen.00 

Congress  has  implemented  the  provisions  of  the  Fifteenth 
Amendment  in  various  general  and  special  statutes. 

The  Reconstruction  Acts,  providing  for  the  admission  of  the 
Confederate  states  to  the  Union,  prohibited  these  states  from 
depriving  of  the  right  to  vote  any  class  of  citizens  of  the  United 


s§92  u.  S.  214  (1875) 
m 163  U,  8.  370  (1880)  . 

K Op.  Sol.  I,  D-,  M, 20596.  January  26,  1038. 

Op,  A,  G„  W.  V.  Tanner,  June  15,  1616.  and  Op,  No,  4U86  of  G,  W. 
Hamilton,  April  1,  1936. 

w Op,  A.  0.  N.  Y,  (1928),  p,  204,  Informal  opinions  have  also  been 
rendered  to  the  ho  me  effect  by  attorneys  general  of  many  other  stated 
For  example,  the  Attorney  General  of  Florida  In  a letter  dated  March 
13,  1923,  to  the  Chairman  n£  the  County  Commissi oners,  Everglades.  Fla, 
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States  who  are  entitled  to  vote  under  the  Federal  Constitutions 
dealing  similarly  with  the  right  to  hold  office.1"0  There  are  also 
many  general  civil  rights  laws  which  are  applicable  to  the  disen- 
franchisement of  Indians  because  of  their  race.  In  100B  the 
Enabling  Act  for  the  State  of  Oklahoma  expressly  permitted 

100  Act  of  January  26,  1870,  10  Stat,  62,  63 ; Act  of  February  23,  1870, 
10  Stat.  67  » Act  Of  March  30,  1870,  16  Stat,  SO. 


members  of  an  Indian  nation  or  tribe  in  the  Indian  Territory  in 
Oklahoma  to  vote  for  delegates101  and  prohibited  any  law  re* 
stricting  the  right  of  suffrage  because  of  race  or  color.10- 

ioi  Act  of  June  16,  1006,  sa1.  2,  34  Stat.  267,  268 ; also  see  Act  of 
June  20,  1910,  secs.  2 and  20,  20  Stat.  557,  OoD,  569  (N,  M-)- 

183  Act  of  June  16,  1908,  secs,  2 and  3,  34  St:U,  267.  Cf.  see.  SB,  p.  279, 
applying  to  New  Mexico  and  permitting  discrimination  against  "Indians 
not  taxed," 


SECTION  4.  ELIGIBILITY  FOR  PUBLIC  OFFICE  AND  EMPLOYMENT 


A,  PUBLIC  OFFICE 

The  fact  that  one  \s  an  Indian  is  not,  generally  speaking,  a 
disqualification  for  public  office.  Exclusionary  statutes  based 
on  race  are  probably  unconstitutional.30®  General  Parker,  a Sen- 
eca Indian,  was  qualified ? according  to  an  opinion  of  the  Attorney 
General  of  the  United  States,  to  hold  the  office  of  the  Commis- 
sioner of  Indian  Affairs,10* 

Many  early  statutes  disqualified  noncitizen  Indians  from  hold* 
jng  public  offices  by  limiting  incumbents  to  citizens  of  the  United 
States 105  or  to  whites,100  After  the  Civil  War,  the  acts  admitting 
the  Confederate  states  to  the  Union  prohibited  the  exclusion  of 
elected  officials  because  of  race,  color,  or  previous  condition  of 
servitude,4”  These  acts  were  implemented  by  the  Act  of  April 
20,  i871,lftS  A number  of  Indians  were  elected  as  delegates  to 
the  Constitutional  Convention  of  the  Territory  of  Oklahoma.101' 
Nevertheless,  even  now  a few  states  still  bur  Indians  from  public 
office,  by  provisions  which  are  probably  unconstitutional. 
Idaho  110  prohibits  from  holding  any  civil  office  Indians  not  taxed 
who  have  not  severed  their  tribal  relations  and  adopted  the 
habits  of  civilization.  The  law  of  South  Dakota  excludes  Indians 
"'while  maintaining  tribal  relations,”  113 

B PREFERENCE  IN  INDIAN  AND  OTHER  GOVERN- 
MENTAL SERVICE. 


ascribed  this  failure  to  the  fact  that  many  positions,  like  that 
of  Indian  agent,  were  regarded  for  decades  as  political  plums,-” 
and  that  the  Indian  Office  comprised  one  of  the  largest  fields 
for  political  plunder  in  the  Federal  Government.”'* 

Some  notable  increases  in  Indian  employment  have  been  ef- 
fected in  recent  years.11®  The  number  of  Indians  employed  in  the 
Washington  office  increased  between  1934  and  1937  from  10  per- 
cent of  the  total  staff  to  about  35  percent.  By  1989  Indians 
occupied  more  than  half  of  the  regular  positions  of  the  Indian 
Service  and  more  than  70  percent  of  the  emergency  positions.”1 
(2)  Civil  service. — The  Indian  Office  was  one  of  the  first 
bureaus  to  be  placed  under  civil  service-111*  Indians  entering  the 
Office  of  Indian  Affairs  were  required  to  qualify  in  regular  civil 
service  examinations,  except  that  certain  preferences  were  ill- 
lowed  in  compliance  with  statutes  providing  that  Indians  shall  be 
employed  whenever  practicable.  The  formulation  of  a competi- 
tive civil  service  for  Indians  under  authority  of  the  Indian  Reoi  = 
gnnization  Act  is  now  in  progvesH  ”1'  Standards  have  been  estab- 
lished and  examinations  conducted  for  nurses  and  organization 
field  agents,  and  a number  of  appointments  have  been  made 
from  the  registers  established  as  a result  iff  these  examinations. 
Executive  Order  No,  3048  of  January  31,  1939,  permits  the  ap- 
pointment of  Indians  of  one-quarter  or  more  Indian  blood  to 
any  jjosition  in  the  Indian  Service  without  examination.  By 
Executive  Order  No.  SH83  of  March  28,  1940,  Indians  in  the  Office 


(1)  Extent  of  employment.— Congress  has  frequently  mani- 
fested its  intention  to  grant  preferences  to  Indians  in  certain 
positions.  Unfortunately,  many  such  preferential  statutes  have 
become  ‘‘dead  letters,”  or  been  only  partially  fulfilled.113  Officials 
have  sometimes  justified  their  failures  In  this  respect  by  main 
t nining  the  impossibility  of  securing  competent  Indians,  espe- 
cially for  the  more  important  positions,11*  Some  critics  have 

See  XiGcon  v,  Herndon,  273  17.  8,  536  (1927), 
ioi  13  Op-  A,  G.  27  (1869).  A Infer  opinion  Md  that  an  Indian,  while 
a member  of  w tribe  and  subject  to  tribal  jurisdiction  and  residing  in 
tho  Indian  Territory,  was  not  competent  to  take  the  official  oath  as 
postmaster.  The  basis  for  this  ruling  was  that  the  government  could 
not  enforce  the  required  bond  because  the  Indian  would  be  immune  to 
suit.  18  Op.  A.  G.  181  (1885). 

n«  Act  of  September  9,  1850,  see,  «,  9 Stat.  446,  449 ; Act  of  May  30, 
1854,  arc.  5,  10  Stat,  277,  279  ; Act  of  August  18,  1856,  oee,  21,  11  Stat 
52,  HO,  provided  that  noncitizens  holding  office  in  the  Department  of 

State  shall  not  be  paid.  4 „ 

.0*  Act  of  August  14.  1848,  sec.  5,  9 Stat.  323,  325  ; Act  of  March  3, 
1949,  sec.  5,  9 Stat,  403,  405:  Act  of  March  2,  1853,  sec.  5,  10  Stat, 
172  174  * Act  of  December  22,  1869,  sec.  6.  16  Stat  59, 

' I-*  Act  of  March  30,  1870,  10  Stat.  80,  Si,  admitting  Texas  to  tho 
Union. 

WAot  of  April.  20.  1871.  nee,  *J,  17  Stat-  5. 
vw  T,mipp,  The  Indian  and  His  Problem  (1910),  PP  341-342. 
^"Constitution  of  Idaho,  Art,  6.  sec,  3- 
Complied  Laws  of  S.  B.,  sec.  92  (1929). 

312  See  3(b)  infra. 

ij3«*  * • the  policy  of  all  administration*  since  Commissioner 

Morgan  took  office  has  been  to  give  educated  Indians  every  practicable 
chance  to  serve  their  people;  but  * * * the  experiment  of  putting 

them  into  the  place?  of  highest  rtnpuiiHlhllity  has,  except  in  rare  in- 
ut  an  cos,  pot  worked  so  successfully,  * * Leupp,  The  Indian  and 


His  Problem  (1910),  p.  116.  Also  see  Schnieckehier,  The  Office  of  Indian 
Affairs.  Its  History,  Activities,  and  Organization  (1927),  pp.  295=296, 
a,ud  7 Indians  at  Work  (September  1939),  No.  1,  p.  41. 

Leupp,  The  Indian  and  His  Problem  (1910).  pp.  98-99. 
iw  Administration  of  the  Indian  Office  (Biwmu  of  Municipal  Research 
Publication  No.  65)  (1915).  pp.  24-25. 

110  Annual  Report  of  the  Secretary  of  the  Interior  (1930,  PP*  *41-242. 
In  1910  there  were  about  200  Indians  in  the  Office  of  Indian  Affairs, 
Leupp,  The  Indian  and  His  Problem  (1.910),  p,  96, 

The  Annual  Report  of  the  Secretary  of  the  Interior  for  1938  states: 

On  Tidv  1 1 987,  there  were  authorized  in  the  Indian  field 

service  and  Alaska  0.933  permanent  year-round  positions.  On 
Anril  30  1938.  there  were  3,916  Indians  employed  in  the  Indian 
Service,  ’of  whom  3.627  were  in  regular  year-round  positions. 
Approximately  onelmlf  of  the  regular  employees  of  the  Indian 
'Service  are  Indians,  Slightly  more  than  40  percent  of  the  In- 
dians employed  are  full  blooug.  (P-  XI> .) 

Sllghtiv  more  than  70  percent  of  the  Indians  employed  were  of  one- 
half  or  lucre  degrees  Indian  blood.  (Ibid.  p.  257.)  The  persamifL 
records  do  n oh  classify  ns  Indians  those  with  a smaller  amount  of 

Indian  blood  than  one-fourth.  , . _ 

«?  Between  July  1.  1933.  and  May  1.  1937.  the  number  of  Indians  iu 
the  Washington  office  increased  from  11  to  83.  4 Indians  At  Work, 

No  20  (June  1 1937).  p.  39.  According  to  dnta  submitted  by  the 
Indian  Office  on  November  7,  1939,  109  of  the  384  employees  nf  the 

Washington  office  were  Indians,  ^ w . . . „ . , . 

3 IM  Administration  of  the  Indian  Office.  (Bureau  of  Municipal  Rescan h 

Publication  No.  65)  (1915),  p-  24,  „ 

1111  Abevle,  Rome  Aspects  of  the  Personnel  Problem  of  the  Indian  berv- 
ice  in  the  United  States  in  Indians  of  the  United  States,  Contributions  by 
the  delegation  of  the  United  States  First  Inter*Ameriean  Conference  on 
Indian.  Life,  Patzcuaro.  Mexico,  published  by  Office  of  Indian  Affairs 
(April  1940).  pp.  61.  64.  Also  see  subjection  8(b)  infra. 

ia» There  have  been  numerouH  Executive  orders  affecting  the  emp  la- 
ment of  Indians,  c.  fL,  Executive  orders  of  August  14,  19281  July  =,  193Q  ( 
April  14,  1934;  July  26,  1036. 
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of  Indian  Affairs  on  February  1,  1930,  who  im»t  certain  require- 
ments were  Riven  si  classified  eivihserviee  status. 

( o)  Treaties  and  statutes— With  a few  exceptions,  through- 
out the  history  of  tlie  United  States  Indians  have  generally 
been  granted  preference  in  the  actual  hiring  of  employees  for 
public  positions  in  tin*  Indian  Service  which  require  little  or 
no  j-ikill  or  which,  like  flu*  post  of  interpreter,  cun  he  filled 
only  by  them,  or  in  tin?  Army  as  scouts,  because  of  their  unusual 
qualifications,™  or  for  laboring  positions,132  These  jjositions, 
which  were  often  created  by  appropriation  nets,  usually  paid 
low  wages,1"  aiul  were  sometimes  supported  by  tribal  funds.3-4 
Similarly  today  most  Indians  in  the  Government  Service  are 
employed  in  clerical,  steiiofrrnpliif.  or  laboring  work,  though  a 
few  hold  supervisory  positions,333 

(a)  Treat bv-f, — Treaties  oecuHtoiiiilly  provided  for  preference 
in  employment  of  India  hr.1"  The  Treaty  of  April  28,  1806, ,rr 
between  the  United  States  and  the  Choctaw  and  Chickasaw 
Nations  contains  an  interesting  provision.* 

And  the  United  States  agree  that:  in  the  appointment 
of  marshals  and  deputies,  preference,  qualifications  being 

I or  n cJiwtiflNinii  of  flic  policy  of  preferring  IiidinnK  for  appointment 
in  Hie  Indian  Service.  Her  Mcrliuu  and  Associates,  Problem  of  Indian 
Administration  (1928).  pp,  infi-JfiO. 

,as  At-r  of  April  27,  1004,  33  Stnf.  352.  354  ( Crown).  “ * * * noth* 

ing  herein  '‘Ontaiiied  shall  he  construed  to  prevent  the  employment 
of  such  engineers  or  other  skilled  employees,  or  to  prevent  the  em- 
ployment of  white  labor  whore  it  Is  Impracticable  for  the  Crows  to  per- 
form tile  smile."  Also  see  Act  of  June  7.  1924,  <•.  318,  43  Shit.  600 
f Navajo)  : Art  of  March  1,  1020.  44  HiiU.  135  (Quinn  frits)  ; Act  of  April 
10,  1020,  44  Stat.  303  ( Quiria fells)  : Act  of  July  3,  1026.  44  Stnt,  HHH 
( Chi  Pin*  was)  ; Act  of  May  12.  1028.  c.  58  j,  45  Slat.  501  (55uni>  : Act  of 
May  27,  1930.  e,  343,  -Hi  Star,  430  (Wind  11  Ivor)  (“only  Indian  labor 
slmli  iw»  employed  exc  ept  for  cnghiecrhig  mid  superviMuir’ ) ; mnendeil  bv 
Act  of  April  21.  1032,  c.  123,  47  Star  88, 

^3ee,  f)  of  the  Act  of  June  SO,  1S34,  4 Stilt.  73u,  provides  that 
the  pay  of  an  agency  interpreter  shall  bn  $300  annually  (congressional 
statutes  regarding  the  pay  of  interpreters  are  discussed  In  Unite cf  States 
v.  Mitchell  t 101)  U.  S.  140  (188.3)),  while  the  Act  of  February  24.  1891, 
20  Stat,  783,  784,  provides  for  the  employment  of  Indian  scouts  and 
guides  without  pay.  In  one  of  the  treaties  relating  to  tlie  pensioning 
of  Indians,  the  Treaty  of  September  27.  1830.  with  the  Choctaws,  Art, 
21,  7 Stat,  333,  388,  annual  pensions  of  $25  were  granted  to  n few 
surviving  “Choctaw  Warriors,”  not  exceeding  20,  ‘‘who  marched  and 
fought  in  the  nrony  with  Uencrni  Wayne."'  Provision  was  made  for  one 
of  tlie  few  cum pum lively  higlrsnUirjed  Indians  In  the  Treaty  of  August 
1 ■ 1790.  unpublished  treaty.  Art,  ?*.  Archive*  No,  17.  which  appoints 
McGill ivray,  Chief  of  the  Creek  Nation,  as  agent  of  the  United  States 
in  paid  nation  with  (he  rank  of  brigadier  general,  and  the  annual  salary 
of  $3,200.  Treaty  of  January  23,  1785.  with  the  Wlandot,  Delaware, 
Chippewa,  and  Ottawa  Nations,  7 Stnf.  10,  Separate  Article  following 
Art.  10,  which  provides  that  two  Delaware  chiefs  “who  took  up  the 
hatchet  for  the  Uitited  Suites  as  lieutenant  colonel  and  captain  shall 
be  restored  to  rank  in  the  Delaware  Notion  ns  before  the  Revolutionary 
War.  Also  see  Treaty  of  September  27,  1830.  Art.  15,  7 Stat.  333, 
335-336.  providing  that  one  chief  of  the  Choctaw  Nation  when  in  mili- 
tary service  shall  receive  the  pay  of  (I  lieutenant  colonel,  and  other 
chiefs  the  pay  of  majors  and  captains  in  the  United  States  Army. 

334  Act  of  April  27.  1904,  33  Stat.  352,  354  (Crows) ; Act  of  March 
8,  100.5,  Art,  IV.  33  Stat.  1017  (Shoshones)  : Act  of  June  7,  1924. 

43  Stilt,  606  ( Navajos ) ? Act  0f  March  1,  3920,  e,  41.  44  Stat.  135 
(Quin Melts)  ; Act  of  April  19.  1026,  e,  105.  44  Stat.  303  (Fort  Feck  and 
Black  feet)  ; Act  of  July  8.  3926,  44  Stat.  S8g  (Cbippewns), 

33'  Annual  Report  of  the  Secretary  of  the  Interior  (1937),  p.  241. 
iai  Article  11  of  the  Treaty  of  March  11,  1863,  with  the  Chippewas, 
12  Stat,  1240,  l2ol : “Whenever  the  services  of  laborers  are  required 
upon  the  reservation,  preference  shall  be  given  to  full  or  mixed  bloods, 
if  they  shall  be  found  competent  to  perform  them.”  Also  Bee  Treaty 
of  May  7,  1864,  with  the  Chippewas,  Art,  11.  13  Stat  693*  Article  33 
of  the  Treaty  of  October  21,  1867,  with  the  Kiowas  and  Comanehes,  15 
Stat  581.  585,  provides;  "The  Indian  agent,  in  employing  a farmer, 
blacksmith,  miller,  and  other  employees  herein  provided  for.  quali- 
fications being  equal,  shall  give  the  preference  to  Indians  M 

157  Art,  8,  Cl.  12,  14  Stat,  769,  | 


equal,  Hlin.ll  be  given  to  cuiupertmi  members  of  the  said 
nations,  the  object  being  to  create  n laudable  ambition 
to  acquire  the  experience  necessary  for  political  offices* 
of  importance  in  the  respective  nations. 

U>)  General  statutes* — The  Act  of  June  30,  1834,  the  first, 
important  employment  statute  for  Indians,  gave  them  prefer- 
ence for  ^positions  an  “interpreters  or  other  persons  employed  for 
(he  benefit  of  the  Indians,”  if  “properly  qualified  for  the  exe- 
cution of  the  duties." ,2*  Section  5 of  the  Act  of  March  3, 
1875, provided  that  “where  Indiana  can  perform  the  duties 
they  shall  lie  employed’’  in  Indian  agencies.  Again  in  the  Act 
of  March  1,  ISSB,13'*  Congress  manifested  its  desire  to  increase 
the  employment  of  Indians  in  the  Indian  Service,  by  provid- 
ing: i,$  * * preference  shall  at,  all  times,  as  far  as  prac- 

ticable, he  given  to  Indians  in  the  employment,  of  clerical, 
mechanical,  and  other  help  on  reservations  and  about  agencies, ” 
A broader  provision,  which  also  Includes  positions  outside  the 
Indian  Bureau,  appears  in  the  General  Allotment  Act,121  Offered 
as  an  additional  inducement  to  the  abandonment  of  tribal  rela- 
tions, It  provides  : 

* _*  * And  hereafter  in  the  employ  meat  of  Indian 

police,  or  any  other  einjiloyees  in  the  public  service  among 
any  of  the  Indian  tribes  or  bands*  affected  by  this  act,  and 
where  Indians  can  perform  the  duties  required,  those 
Indians  who  have  availed  themselves  of  the  provisions 
of  this  net  and  become  citizens  of  the  United  States 
shall  be  preferred. 

Seven  years  later  a law  provided  for  preference  for  “herders, 
teamsters,  and  laborers,  and  where  practicable  in  all  other 
employments  in  connection  with  the  agencies  and  the  Indian 
service.”  ,2- 

Section  12  of  the  Wheeler- Ho  ward  Act,1*3  the  sixth  major 
attempt  in  the  space  of  a century,  to  give  preference  to  Indians 
in  the  Indian  Service,  provides; 

The  Secretary  of  the  Interior  is  directed  to  establish 
standards  of  health,  age,  character,  experience,  knowl- 
edge, and  ability  for  Indians  who  may  bo  appointed, 
without  regard  to  civil-service  laws,  to  the  various  posi- 
tions maintained,  now*  or  hereafter,  by  the  Indian  Office, 
in  the  administration  of  functions  or  services  affecting 
any  Indian  tribe.  Such  qualified  Indians  shall  hereafter 
have  the  preference  to  appointment  to  vacancies  in  any 
such  positions. 

This  provision  contemplates  the  establishment  within  the 
Interior  Department,  of  a special  civil  service  for  Indians  alone. 
The  failure  of  the  Interior  Department  to  complete  such  a 
system  has  been  ascribed  to  lack  of  adequate  appropriations,184 

(4)  Statutes  of  limited  application, — 

(a)  Construction  work  oti  reservation . — Agreements  with  In= 
dmn  tribes ’ M or  statutes  appropriating  money  for  the  con- 

Act  of  June  30,  1834,  see,  9*  4 Stat.  735,  737 
528 18  Stat.  4Q2,  449. 

™ Sec.  6,  22  Stat,  432,  451. 

mx  Act  of  February  8,  1887.  scjc,  5,  24  Stat,  388.  389-300.  The  Act 
of  February  14,  1923,  42  Stat,  1246  (Piutes).  extended  the  provisions 
of  this  pet,  as  amended,  to  lands  purchased  for  Indians, 

323  Act  <;£  August  15,  1894,  sec.  10.  28  Stat,  286,  313.  25  U.  S.  C.  44. 
Also  see  Act  of  V y 17,  1882,  22  Stat.  68,  88  ■ Act  of  JuJv  4,  1884,  23 
Stat,  76,  97. 

ia3  June  18,  1934,  sec.  12,  48  Stat,  984,  980,  25  U-  S,  C,  472, 

134  7 Indians  at  Work,  No,  1,  pp,  41-42  (1839)  * vol,  7,  No  5 p.  3 
(1940) ; 

*35  Act  of  June  10,  1S0H,  Aft,  3,  29  Stat.  321,  355  : “It  ia  agreed  that 
In  the  employment  of  all  agency  and  school  employees  preference  In 
al]  eases  be  given  to  Indians  residing  on  the  reservation,  who  are  well 
qualified  for  such  positions.^  Also  gee  Act  of  April  27.  1904,  Art.  2, 
33  Stat.  352,  354  (Grows)  j Act  of  March  3,  1905,  Art,  4.  33  Sfckt.  1016 
1017  (Shoshones). 
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atnictlon  of  roads m or  for  other  public1*  m*  private  work338 
on  the  reservations  often  require  the  employment  of  member* 
of  the  tribe”*  or  Indian  labor.1*1 

( h ) PurahaifC  of  I ml  uni  product  it.— The  Act  of  April  30, 
11I0S,141  provides  that  Indian  labor  shall  be  employed  ns  far  ns 
practicable  and  that  purchases  of  the  products  of  Indian  in- 
dustry may  be  made  in  the  open  market  in  the  discretion  of  the 
Secretary  of  the  Interior.  By  subsequent  nimmdmentsr42  the 
portion  of  this  provision  regarding  purchases  wits  made  appli- 
cable only  to  those  purchases  ami  contracts  for  supplies  and 
services*  except  personal  services,  for  the  Indian  Field  Service, 
which  exceed  in  amount  $100  each,143 

The  Act  of  May  11,  1880, 144  authorizes  the  Secretary  to  pur- 
chase for  use  in  the  Indian  Service  articles  manufactured  at 
Indian  manual  and  training  schools. 

(c)  Military  xrrriccs — The  skill  and  bravery  of  Indians  were 
utilized  in  fighting  foreign  foes1®  and  other  Indians.1”  Article 

138  Act  of  May  1.  1888.  Art,  TIL  25  Stnt.  118.  114:  Act  nf  Juiir  7. 
1924,  48  Stat.  606.  607  fNnvnjtitt)  ; Act  of  March  1,  1920,  44  Stat.  135, 
The  Act  of  May  20,  1928,  45  Stilt.  790.  authorizes  an  appropriation  for 
reservation  roads  not  eligible  for  (iaverjiin««iit  aid  under  the  Federal 
Highway  Act  for  which  no  other  appropriation  is  available.  $1,000,000 
was  appropriated  for  this  purpnse  b.v  the  Act  of  July  21,  1922,  sec.  301 
fit)  (2)  (Eh  47  Suit.  709,  717.  The  Aei  r f May  27,  1930.  c,  343.  46 
Stat,  430,  amended  April  21.  1932,  47  Stat,  8«.  exempts  from  the  re 
quirement  of  employment  of  Indian  labor  roads  built  by  funds  provided 
by  the  State  of  Wyoming- 

ir7  Act  of  April  27,  1904,  Art,  2,  83  Stat.,  352,  354  (Grows),  irrigation; 
Act  of  March  3,  1905.  Art.  4,  33  Stnt.  1016.  1017  (Shoshones)  ; Act  of 
April  19,  1926.  44  Stat,  308  (QuinrtieltR) , water  supply. 

i38  Act  of  April  27,  1904.  88  Stat,  352.  304  (Crows),  ditches,  dams, 
euniils,  and  fences;  Act  of  June  28.  1900,  34  Stat  , 547;  Act  of  March 
28;  1908,  see,  2,  30  Stay  Cl,  amended  by  Act  of  January  27,  1920,  43 
Stat.  793,  timber  work  on  Menominee  Indian  reservation, 

13(1  Statutes  cited  in  fn.  138.  Ni/pw.  Agreement  with  Shoshone  and 
Arapahoe  tribes  oji  Shoshone  reservation.  Act  of  March  3,  1905,  Art. 
4,  33  Stat,  101 0,  1Q17 ; Agreement  with  Inditing  of  Crow  Reservation, 
April  27,  1904,  33  Stat.  352,  304,  "*  * * no  contract  shall  be 

awarded  ; nor  employment  given  to  other  than  Crow  Indians,  or  Whites 
intermarried  with  them,  except  that  any  Indian  employed  in  construc- 
tion may  hire  white  men  to  work  for  him  * * *,M 

w The  Act  of  June  27,  1902,  32  Stat.  400.  402  (Chippewaa) , provides 
that  purchasers  of  timber  shall  he  required  ‘'when  practicable,  to  employ 
Indian  labor  in  Hie  cutting,  luindiiiig.  and  manufacture  of  huh!  tim- 
ber,’* The  proceeds  of  such  sales  are  received  by  the  Indian  Bureau 
and  used  for  the  benefit  of  the  Indian  children  in  the  schools,  17  Op. 
A,  G,  531  (1883),  The  Act  of  May  26,  1928,  45  Stub  750,  authorizes  the 
employment  of  Indian  labor  on  certain  Shoshone  Indian  reservation 
roads ; supplemented  b.V  Act  of  July  21.  1932,  see,  301(a)(2)(D),  47 
Stnt,  709,  717.  The  Act  of  May  27,  1930,  c,  343,  46  Stnt.  430,  amended 
Act  of  April  21,  1032,  47  Stat,  88  (Wind  River),  excepts  engineers  and 
Supervisors  from  the  requirement  for  Indian1  labor. 

35  Stat.  70, 

142  Act  of  June  25,  3 910,  sec.  23,  30  Stat,  855,  861,  25  U.  S,  C.  47,  93; 
Act  of  May  18.  1916,  30  Stat,  123,  120,  Also  see  Act  of  January  12, 
1927,  44  Stat.  934,  936,  which  creates  an  Indian  Service  supply  fund. 

145  Sometimes  appropriation  acts  contain  special  provisions  einpow* 
ering  the  Secretary  of  the  Interior,  when  practicable,  to  buy  Indian 
Roods.  Fop  example,  c.  290,  sec,  3.  of  the  Act  of  August  15,  1894,  28 
Stat.  280,  312,  mid  the  Act  of  March  2,  1895,  28  Stat,  876,  907,  contain 
the  following  provisions;  “*  * * That  purchase  [of  .supplies]  In 

open  market  ahull,  as  far  sis  practicable,  ljn  made  from  Indians,  under  the 
direction  of  the  Secretary  nf  the  Interior.  * * * That  the  Sec  rotary 

of  the  Interior  may.  when  practicable,  arrange  for  the  manufacture  by 
Indians  upon  the  reservation  of  shoes,  clothing,  leather,  harness,  and 
wagons,1’ 

144  Sec,  1,  21  Stat,  114,  131. 

345  Treaty  of  September  27,  1830.  with  the  Choctaws,  Art.  21,  7 Stat. 
333,  338, 

i*j  Treaty  of  September  24.  1857.  with  the  Pawnees,  Aft,  11.  11  Stat, 
729,  732.  provides  for  compensation  or  replacement  of  property  stolen 
from  Pawnee  scouts  returning  from  an  expedition  with  the  American 
Army  against  the  Cheyenne  Indians, 


III  of  the  Treaty  of  September  17,  1778“*  provided  that 
the  Delawares  *!*  * * engage  to  join  the  troops  of  the  United 

States  aforesaid*  with  such  a number  of  their  best  and  most 
export  warriors  an  they  can  spure  * * V The  Act  uf 

M a roll  5,  1792.1”  provided  for  the  employment  of  Indiarm  to 
proteet  the  frontiers  of  the  nation.  Borne  of  the  tribes  agreed 
to  furnish  such  warriors;  as  ’‘the  president  of  the  United  States* 
or  any  officer  having  Ilia  authority  therefor,  may  require/’ 
in  prosecuting  the  War  of  1812  against  Great  Britain.1”  A 
decade  before  the  Civil  Wav  the  Army  contained  a company 
of  Shawnee  and  Delaware  mounted  volunteers,150  Three  full 
regiments  of  Indians  were  enlisted  In  the  Union  Army,151  With 
the  coining  of  peace,  the  President  was  authorized  to  employ  In 
the  territories  and  Indian  country  a maximum  of  3,000  Indian 
scouts,  to  he  paid  like  cavalry  soldiers.113  The  Act  of  August  1, 
1894, 1il  permitted  the  enlistment  of  noncitizen  Indians  in  the 
Army  in  times  of  peace.15'  Over  17.000  Indians  served  in  the 
World  War.1*1  There  are  Indian  scouts  in  tlie  regular  army  of 
the  United  States.158 

id)  Youths The  Act  of  June  7.  3897 ,i5t  requires  the  Commis- 
sioner of  Indian  Affairs  to  1 ‘employ  Indian  girls  as  assistant 

n*  With  the  Delaw  arcs,  7 Stat.  18.  The  Treaty  nf  December  2.  1794. 
with  the  Oneida,  TiiPfororn.  and  Stoekhridge  Indiana.  7 Stnl.  47,  ritra 
in  Its  preamble  the  faithful  assistance  of  a body  of  the  Oneida.  Tusco- 
rora.  and  Stockhrldge  India jik  who,  bemuse  of  their  services  during  the 
Revolution,  were  driven  from  their  hnines,  their  houses  and  property 
destroyed.  Arts,  1 nnd  5 of  this  treaty  provided  that  $5,000  shall  be 
distributed  for  individual  losses  and  services  in  .return  for  relinquish- 
ment of  further  claims.  The  Act  of  July  29,  1848,  9 Stilt,  2G5,  provided 
for  the  granting  of  a pension  for  widows  nf  11  Indian  spies,  who  shall 
have  served  in  the  Continental  line,” 

-4bl  Stilt.  241, 

i«  Treaty  of  July  22.  1814.  with  the  Wyullduts  and  others,  Art,  2, 
7 Stnt,  118,  Also  see  Treaty  of  September  29,  1S17,  with  the  Wyan 
dots  and  others.  Art.  12,  7 Stilt.  160,  providing  for  payment  for  prop- 
erty destroyed  during  this  war.  Tart  of  the  Creeks  assisted  the  British. 
See  preamble  to  Treaty  of  August  9,  1814,  with  the  Creeks,  7 Stat,  120. 
Other  tribes  did  the  same.  For  c-xaiuple  see  Treaty  of  September  8, 
ISIS,  with  tho  Wyandot e and  others,  7 Stnt,  131, 

Cherokee  warriors  fought  against  Great  Britain  and  the  southern 
Indians.  See  Act  of  April  14;  1842.  fi  Stat.  473.  Shawnee  warrior^ 
fought  In  the  Florida  War,  See  Joint  Resolution  March  3,  1845,  5 
Stnt.  800 : and  Treaty  of  October  18.  1820,  with  the  Choctaws.  Art.  11. 
7 Stat,  210.  The  Navnjos  offered  to  fight  Hie  Apaches.  Hoe  16  Op. 
A.  G.  401  (1880). 

lflfl Act  of  September  28,  1850.  9 Slat.  019. 

Bounties  were  provided  for  these  regiments,  join!  Resolution 
June  18,  1886.  14  Stnt,  366.  Also  nee  Joint  Resolution  July  14,  1870, 
16  Stat,  890;  Abel*  The  Sluvebnlding  Indians  (1919).  vol,  2.  p,  76,  stat- 
ing that  the  Secretary  of  War  was  opposed  to  having  Indians  in  the 
Army  during  the  Givi!  War, 

IR*Aet  of  July  28.  i860*  see.  6.  14  Stat,  332,  333;  Treaty  of  February 
19.  1867,  with  the  Dakotas  mid  Sioux,  Arts.  11—13.  15  Stat.  505,  507—568, 
Also  see  10  Op,  A.  G,  451  (1880).  and  Ant  of  August  12,  1876.  19  Stat, 
131;  Act  of  Fell  tun  ry  24,  1891,  26  Stat,  770.  774.  nnd  R.  S,  §1094, 
repealed  by  Act  of  March  3,  4033*  47  Stat,  1428, 

^ Sec.  2.  28  Stat,  210,  216,  amended  June  14,  1920,  41  Stnt.  1077. 
Also  see  Act  of  April  22.  1898,  sec.  6.  30  Stat.  364. 

154  Repealed  by  Act  of  June  14,  1920,  41  Stat,  1077, 

*C5  Flicklnger,  A Lawyer  Looks  at  the  American  Indian,  I’a^t  and 
Prose  at,  pt.  2 (1939),  6 Indians  at  Work,  No.  9,  pp.  26,  29. 

™ 10  U,  S.  C,  4,  786,  R,  S.  g 1270,  provides : 

Indians,  enlisted  or  employed  by  order  of  the  President  jis 
scouts,  shall  receive  the  psiy  and  allowance.-;  of  Cavalry  soldiers. 

10  tJ.  S,  C.  916  grants  Indian  scouts  an  allowance  for  horses.  The  Ael 
of  May  18;*  1924,  sec,  202(c),  43  Stat.  121.  grants  adjusted  compensa- 
tion. commonly  called  a bonus,  to  Indian  scouts  who  were  veterans  of 
the  World  War. 

w Indian  Appropriation  Act,  fiscal  year  ending  June  30.  1898,  30 
Stilt.  62-83.  For  similar  provisions  in  previous  appropriation  acts 
see  Act  of  June  10.  1S96,  29  Stnt.  321,  348,  and  Act  of  March  2,  1890, 
28  Stat.  S7G,  906, 
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matrons  uwd  Indian  boys  ns  farmers  mid  industrial  teachers  in 
all  Indian  sc-hools  when  it  in  pntetioablp  to  do  so.” 

FtpoHons  1 and  9 of  the  Act  of  June  28,  1937.*^  which  estab- 
lishes u permanent  Civilian  Conservation  Corps,  provide  that 


5n  Sint.  319.  320  The  original  Inw,  Act  of  March  31,  1933, 
e.  17,  48  Stat.  22.  did  not  contain  such  a provision. 


camps  may  he  established  for  a maximum  of  10,000  Indian 
enrollees*  who  need  not  be  unemployed  or  in  need  of  employ- 
ment. and  who  may  he  exempt  oil  from  the  requirement  that 
part  of  the  wage*  shall  he  paid  to  dependents.3*5® 


lTSt  See,  7,  50  SO -it,  319.  On  regulations  regarding  operations  of  In- 
dian Division  of  C,  C.  C.,  see  25  C.  F-  R.  iS.i~18.29. 


SECTION  5.  ELIGIBILITY  FOR  STATE  ASSISTANCE  150 


Some  state  ndministiators  are  unaware  that  Indians  maim 
tnlning  tribal  relations  or  living  on  reservations  are  citizens, 3H1 
or  mistakenly  assume  that  they  are  supported  by  the  Federal 
Government"1  and  deny  them  relief.  This  discrimination  in 
state  aid  has  made  more  acute  the  economic  distress  of  many 
Indians  who  are  poor  and  live  below  any  reasonable  standard 
of  health  and  decency.*1* 

It  has  been  administratively  held  that  Indians  are  entitled  to 
share  in  the  aids  and  services  provided  by  state  laws,  subsi= 
dfzed  by  federal  grants-iu-uid  under  the  Social  Security  Act,3" 
or  direct  or  work-relief  statutes.*'5 

100  For  a discussion  of  their  right  to  federal  assistance,  see  Chapter  12, 

H ; mi  right  to  rations,  clothing,  etc,,  under  treaties,  aec  Chapter  15, 
sec.  23.  For  a discussion  of  rations,  hoc  Schmeckebier,  The  Office  of 
Indian  Affairs,  Its  History,  Activities,  aiul  Organization  (1927), 
pp.  66-70  ; for  a discussion  of  support  of  Indians,  see  pp.  252-255, 

Often  treaties  provided  that  the  United  States  would  give  an  Indian 
tribe  provisions  ami  clothing.  See  Chapter  3.  sec,  30(H).  This  was 
generally  a partial  consideration  for  the  cession  of  land  by  the  Indians 
and  sometimes  n recognition  of  a moral  obligation  as  guardian.  Some- 
times Congress  provided  fowl  and  clothing  In  lieu  of  annuities.  For 
an  example  of  a statute  providing  subsistence  to  Indians,  see  Act  of 
April  21).  1902,  32  Stat,  177  (Choctaws  and  Chieliesaws) , On  regula- 
tions regarding  the  operations  of  the  Indian  Division  of  the  Civilian 
Conservation  Corps,  see  C.  F.  It.  18,1—18,29. 

Op.  Sol.  I.  I>.,  M,  28869,  February  13,  1937,  p.  5, 

^Seo  Chapter  12, 

,M  Annual  Report  of  Secretary  of  Interior  (1938),  p,  237.  ‘-The  in- 
come of  the  typical  Indian  family  is  low  and  the  earned  income  ex- 
tremely low":  Merium.  Problem  of  Indian  Administration  (1928),  p,  4; 
for  a discussion  of  the  general  economic  condition  of  the  Indians,  see 
pp,  3—8.  and  pp,  430-54G ; on  health  conditions,  pp.  189-345 ; also  see 
Schmeckebier,  op.  cit,  pp.  227-236. 

ln«  Memo.  Sol,  I,  B,.  April  22,  1930:  Act  of  August  13.  1035,  49  Stat, 
612,  620,  amended  August  10.  1939.  Public  No.  379,  76th  Cong.,  1st  sess. 
See  Chapter  12.  sec  5, 

M5  Act  of  May  12,  1933.  48  Stat,  55:  Resolution  of  April  8,  1935,  49 
Stat,  115 : letters  of  July  17,  1933,  and  November  1,  1934,  of  the 

SECTION  6.  R 

Even  before  attaining  citizenship,  Indians  had  the  capacity  to 
sue  and  be  sued  in  state  and  federal  courts.**1  Though  some 

Ray  A.  BroTvii,  the  Indian  Problem  & the  Law  (1930),  39  Yale  L.  J. 
307,  315,  In  Felix  V.  Patrick,  145  U,  S,  317,  332  (1892),  the  court  said 
that  there  was  no  doubt  that  before  he  became  ft  citizen  the  Indian  was 
capable  of  suing  in  the  state  courts  which  were  open  to  all  persons  ir- 
respective of  race  or  color,  and  that  upon  becoming  n citizen  he  could 
also  sue  in  the  federal  courts.  Also  see  Yivfc  Wo  v , Hopkins,  118  U.  S, 
356,  367  (1886),  and  holding  that  aliens  had  a ceres  to  the  courts  for 
the  protection  of  their  person  and  property  and  o redress  of  their  wrongs. 
Accord  : Deere  y.  St,  L/aicr&rioe  River  Power  (7 o.,  32  F.  2d  550  (C.  C,  A. 

2,  1929)  • ,1/fSsowri  Pamflc  Ry.  do.  v.  Cullers,  81  Tex,  382,  17  8,  W.  19 
(1891),  discussed  in  13  L,  R.  A.  542  (1891)  : Jolwsftn  v,  p^riflo  Conxt 

3.  3.  Go.,  2 Alaska  224,  239  (1004);  Kcok%h  v.  4 Oklii.  5,  14 

(1805)*  Canfield,  Legal  Position  of  the  IndP  c.  ii.&ft) . ’ f;  Am,  L»,  Rev. 
21,  33,  Also  see  Chapter  23,  sec.  4. 

Indians  may  sue  out  a writ  of  habeas  com^  ,f  States  ex  rel, 

Standing  Bear  v.  Crook,  25  Fed.  Cas.  No,  14891  - i’.  ^5«?.a  1879).  Also 

see  United  States  ca?  reL  Kennedy  v.  Tyler , 269  tf.  13  (1925)  ; and 
Bird  v.  Terry,  129  Fed.  472  (C,  C,  Wash.  1903),  app,  diant.  129  Fed.  592 
(C.  C.  A,  9,  1904).  A judgment  may  bn  obtained  against  an  Indian 
for  breach  of  contract  oven  though  unenforcenhle  because  his  property 
Ss  restricted,  Stacy  v,  L>a  Bella,  99  Wis.  520,  75  N,  W,  60  (1893). 


The  Solicitor  for  the  Department  of  the  Interior  in  a memo- 
randum dated  April  22, 1936,  holding  that  the  Social  Security  Act 
was  applicable  to  Indians,  stated : 

* * * An  Indian  ward  votes  or  is  entitled  to  vote. 

United  States  v.  Darcy  County,  supra ; Anderson  v. 
Mathews,  174  GaL  537,  163  Pae.  902 ; Swift  v.  Leach , 45 
N,  D.  437,  178  N.  W.  437.  His  children  are  entitled  to 
attend  public  schools  even  though  a Federal  Indian  school 
m available.  La  Duke  v,  Melin,  supra;  United  States  v, 
Dewey  County , supra ; Piper  v.  B if/  Pine-  School  Disf.,  193 
Cal-  664,  226  Pac.  926.  He  may  sue  and  he  sued  in  State 
courts.  In  re  C destine,  114  Fed.  551  (B.  Wash.  1902)  ; 
Swift  v.  Leach,  supra,  Brown  v.  Anderson,  61  Okla,  136, 
160  Pae.  724,  His  ordinary  contracts  and  engagements 
are  subject  to  State  law,  Luiyi  Mar  re  and  Cuttle  Go.  v. 
Hoses,  34  p.  (2)  195  ( Cal.  1934),  and  his  personal  con- 
duct is  subject  to  State  law  except  upon  reserved  land. 
State  v.  Morris,  136  Wis.  552,  117  N,  W,  1006,  He  must 
pay  State  taxes  on  all  non-trust  property  which  he  may 
own  and  all  fees  and  taxes  for  the  enjoyment  of  State 
privileges,  such  ns  driving  on  State  highways,  and  nil 
faxes,  such  ns  sales  taxes,  which  roach  the  entire  popu- 
lation. Where  the  taxes  paid  by  the  Indians  are  insuffi- 
cient to  provide  necessary  support  for  State  schools, 
hospitals,  and  other  institutions  caring  for  Indians,  the 
Federal  Government  often  pays  for  such  services  with 
trust  or  tribal  funds  or  with  gratuity  appropriations, 
(See*  e,  g,,  *aet  of  April  10,  1934,  48  Stat.  596).  17  De- 

cisions of  the  Comptroller  of  the  Treasury  678,  And 
Indian  wards  are  constantly  receiving  care  in  State  in  - 
Htitiitions  either  without  charge  or  with  payment  from 
their  unrestricted  resources.  Furthermore,  the  United 
States  has  not  provided  any  old-age  pension  system  for 
the  Indians  nor  has  it  made  any  general  provision  for 
Indians  for  the  types  of  services  which  it  is  assisting  the 
States  to  render  under  the  Security  Act,  (Pp,  5-6.) 


Federal  Relief  Administration  b*  State  EmiTgeuc.v  RcFef  Adminis- 
tration. 

[GHT  TO  SUE 

writers  lSI  have  sought  to  deny  the  right  of  reservation  Indians 
to  sue,1™  this  view  is  rejected  by  tlu>  weight  of  authority ,w 

1UT  Canfield  contended  that  tile  common  law  did  not  prevail  on  the 
reservations  and  that  since  Indian  tribes  were  distinct  political  entities, 
Indians  should  not  be  able  to  enforce  in  state  courts  rights  acquired  under 
radian  laws  or  customs.  Legal  Position  of  the  Indian  (1881),  ID  Am. 
L.  Rev,  21,  82.  S3. 

Sujtp  by  and  against  tribes  are  elsewhere  analyzed.  Sec  Chapter 
14,  sec.  B,  Of.  Johnson  V,  Low 7 Island  Railroad  Company,  102  N.  Y 
402.  58  N,  E.  092  (1900).  Plaintiff,  a member  of  the  Monfiiuk  Tribe, 
brought  an  action  of  ejectment  on  behalf  of  himself  and  any  members 
of  the  tribe  who  would  comp  in  and  eon  If  Unite  to  the  expenses.  The 
court  held  (two  judges  dissenting)  that  Indian  tribe*  are  wards  of  the 
state  and  are  only  possessed  of  rucIi  rights  to  litigate  in  courts  of  jus- 
tice as  arc  conferred  on  them  by  statutes.  Accord  : Onondago  Nation 
v.  Thacker \ 169  N,  Y.  584,  62  N.  E.  3098  (1901).  aff'g  53  App.  DLv,  561. 
65  N.  Y.  Supp.  1014  (1900).  A New  York  statute  giving  Indians  such 
powrer  was  not  questioned.  McKinney,  New  York  Consol,  Laws  (1917)  . 
book  25,  sec.  5;  Georyc  v.  Pierce,  N,  Y.  Sup.  Ct,  85  Misc,  105,  148  N.  Y, 
Hupp.  230  (1914). 

I,s"  I ’ou nd,  Nationals  without  a Nation  (1922),  22  Col,  L,  Rev,  97. 
101,  302. 
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im  the  ground  f Ini t Indinhs  an*  not  t'Xtniterrltorinl  but  only 
subject  to  special  rules  of  substantive  law,1”  An  Indian  lias 
the  same  right  as  anyone  cist*  t«»  be  ivjiresriited  by  rmtiiHel  of  his 
nwn  selection,  who  may  not  hi*  .subordinated  to  rOiiUHel  appointed 
by  the  f*onrt.rtl  As  sin  aclditioiml  protection.  the  1 tutted  States 
District  Attorney  lists  the  duty  to  represent  him  in  all  suits  at 
law  or  in  equity, n* 

As  a practical  matter,  the  Indians  have  frequently  been  at  n 
decided  disadvantage  in  safeguarding  their  legal  rights. 

The  courts  were  often  at  stieh  a (ltatauce  that  the  Indians 
could  not  avail  themselves  of  their  right  to  sue.1™  Their  ignor- 
ance* nf  the  language,  ciistcmis,  usages,  rules  of  law,  and  forms 
iif  procedure  of  the  white  man,  the  disparities  of  race,  the  anb 
inanities  caused  by  host ilities,  frequently  deprived  them  of  a 
fair  trial  by  jury.1’4  They  were  sometimes  barred  by  state 
statutes  from  serving  on  juries,17*1  and  deemed  incompetent  as 
witnesses,”0 

The  Committee  on  Indian  Affairs  of  the  House  of  Represen- 
tatives, in  a report.”7  on  the  Trade  and  Intercourse  Act  of  1884 
said  : 

Complaints  linvc  heel)  made  by  Indians  that  they  are 
not  admitted  to  testify  as  witnesses;  and  it  is  understood 
Mint  tlit\v  are  in  some  of  the*  States  excluded  by  law. 
Those  laws,  however,  do  not  bind  tlie  courts  or  tribunals 
nf  the  United  States.  The  committee  have  made  no  pro- 
vision on  the  subject,  believing  that  none  is  necessary 
that,  the  rules  of  law  are  sufficient,  if  properly  applied, 
to  remove  every  ground  of  complaint,  (P.  13.) 

Even  at  the  present  time,  many  Indians,  particularly  the 
older  people,  do  not  know  any  language  hut  their  native  Indian 
tongue,  and  lack  familiarity  with  most  of  the  customs  and  ideas 
of  the  white  people.178  Most  of  the  Indians  live  far  from  the 


u 0 Rico.  The  Position  of  the  American  Indian  in  the  Law  of  the  United 
States  (1934).  10  J.  Comp,  Leg,  78;  14  ml,  L.  Rovs.  pp.  587-990  (1914). 

”*  P fiber  ft*  v.  Anderson,  60  F.  2d  S74  (C,  C,  A.  10,  1933). 

w Act  of  March  a 1893,  27  Stiff.  612.  633,  25  TL  S,  C,  175.  178.  On 
the  interpretation  of  this  law.  nee  Chapter  12.  sec,  8, 

173  Abel,  vt)L  1,  np,  alt p.  23,  fn,  14.  Toward  the  clone  of  the  nine- 
teenth century,  many  writers  criticized  this  government  for  not  giving  the 
Indians  courts  for  the  redress  of  their  wrongs,  especially  the  arbitrary 
net  ion  of  administrators.  Thayer.  A People  Without  Law  (18911.  68  Atl. 
Month.  540.  542,  676,  083,  Wise  describe*  the  disadvantages  under  which 
Indians  labor  In  their  legal  struggles  with  the  Federal  Government. 
Indian  Law  and  Needed  Reforms  (1926),  12  A-  B.  A,  «T.  37,  39-46, 

174  Abbot.  Indians  and  the  Law  (1888).  2 Hnrv.  L.  Rev,  167,  375-176; 
liars  ha.  Law  for  the  Indians  (1882),  134  N.  A.  Rev.  272,  274-275;  Kyle, 
Mow  Shall  the  Indian*  be  Educated  (1894).  159  N.  A.  Rev,  434. 

»‘*See  Const.  Idaho.  Art.  6,  sec.  3;  Km  v.  United  States,  27  Fed,  351, 
337—358  (C.  C.  Ore.  1886)  ; People  v,  Unmtrd,  17  Calif.  64  (I860), 

17ft  For  early  tests  discussing  their  incompetency  ns  witnesses,  see 
Rnpaije,  A Treatise  on  tlie  Law  nf  Witnesses  (1887),  p.  2G  ; Appleton. 
Rules  of  Evidence  (18(50).  pp.  271=272,  pumphrey  V,  State.  84  Nehr. 
636,  122  N.  W.  19  (19091.  Sometimes  their  ineompeteney  as  witnesses 
was  restricted  to  cases  where  whites  were  parties.  People  v.  Hall,  4 Calif. 
399  (1854),  ntFd  b.v  Speer  v,  Sec  Yup  Co,.  18  Cal.  73  (1859),  held  that 
the  term  “Indian”  ns  used  in  sect  ion  394  of  the  Civil  Practice  Act  (Calif. 
Stats.  1850,  p.  230,  subsequently  reenacted)  excluded  g Chinese  from 
testifying  ns  a witness.  See  Goodrich,  The  Legal  Status  of  the  Cali 
foinln  Indian  (1926),  14  Calif,  L.  Rev,  83.  pp,  156  mid  174;  Carter  v. 
United  States.  1 Ind,  T.  342  (1896),  Even  when  competent,  prejudice 
against  their  testimony  was  not  infrequent.  See  Stirlp  v.  United  Binics, 
81  Fed,  094  (C.  C.  A.  9.  1807).  The  Confederate  States  signed  treaties 
with  many  of  the  southern  tribes  giving  the  members  the  right  to  be 
competent  ns  witnesses  in  shite  courts  and  if  indieied  to  subpoena 
witnesses  and  employ  counRei.  Abel,  vob  1.  The  American  Indian  as 
Slaveholder  & Secession i at  (193  5),  pp,  172=173,  The  Act  of  March  1. 
1880.  sec.  15,  25  Stat-  783.  limited  jurors  in  criminal  coses  in  the  United 
States  courts  in  the  Indian  Territory  in  which  the  defendant  is  n 
citizen  to  citizens  and  thus  excluded  most  Indians. 

177  23d  Cong.,  1st  nos*..  Kepts.  of  Committees,  No.  474,  May  20,  1834. 

178  Me r In  in.  Problem  of  Indian  Administration  (1928),  pp.  777,  783,  790. 


county  seats  and  cities  where  courts  imTf  and  legal  business*  in 
transacted.”9  Prejudice,180  lack  of  ednaitiuh.1*1  of  money,1"  mid 
of  a .sufficient  number  of  htwyets  of  tfipir  race  who  have  their 
confidence  also  hamper  them  in  securing  adequate  legal  advice 
nnil  enforcing  their  rights.  Prof,  Ray  A.  Tirown,  an  eminent 
authority  on  Indian  Da w,  lias  written:  "*  * * The  majority 

of  these  people  are  not  able  either  in  understanding  nr  financial 
ability  to  take  fUlvuntnge  of  the  courts  of  justice  * * 1N‘ 

In  order  to  minimize  tlie  foregoing  disadvantages  a number 
of  statutes*  have  been  enacted,  establishing  si  separate  tidinihis- 
trative  procedure  to  safeguard  the  rights  of  the  Indians,  fine 
of  the  most  important  laws  of  this  nature  is  the  Act  nf  June  25, 
1910, which  vests  in  the  Secretary  of  tlie  Interior  conclusive 
power  to  ascertain  the  heirs  of  a deceased  allottee. 

During  the  era  of  the  westward  expansion  of  railroads,  stat- 
utes authorizing  the  construction  and  operation  of  railways 
through  the  Indian  Territory  usually  provided  that  in  case  of 
the  failure  of  the  railroad  to  make  amicable  settlements  with 
the  Indian  occupants  of  the  land  a commission  of  three  dis- 
interested referees  should  be  appointed  as  appraisers,  the  chair- 
man by  the  President,  one  by  the  chief  of  the  nation  to  which 
the  occupant  belongs,  and  the  other  by  the  railway.11*' 

In  the  absent**  of  statute,  Indian  litigants  are  subject  to 
the  same  defenses  as  other  people.  Except:  with  respect  to 
restricted  property,”0  they  may  lose  their  rights  because  of 
laches,  and  the  running  of  the  statute  of  limits! tions.1*7  They 
are  also  subject  to  the?  restrictions  against  suing  sovereigns 
without;  their  consent. 


wibid*.  pp,  713-714. 
im  Ibid.,  p,  770, 

Ibid.,  pp,  346-429. 

^Jbid,,  p.  776. 

,tyi  The  Indian  Problem  and  the  Law,  39  Yale  L.  J.  307,  531  (1930), 
**»36  Stnt.  855,  amended  March  «,  1928,  45  Btat.  161,  April  30.  1934. 
48  StaL  647.  25  U.  S,  C.  372,  discussed  ill  llallawell  v.  Cfwt mans,  239 
U.  S.  506  (1010).  hWr  210  Fed.  793  (0.  C,  A.  8,  19.14)  I Knocplfer,  Legal 
Status  of  American  Indian  & His  Property  (1922),  7 la.  L.  B,  232, 
247,  248 * Merlttin,  Problem  of  Indian  Administration  (1928),  pp.  787- 
790  ; Selim eckebier,  The  Office  of  Indian  Affairs,  Its  History,  Activities, 
and  Organization  (1927),  pp,  166=175. 

,HS  Fdl’  an  example  of  such  n provision,  see  Act  of  September  26,  1890, 
26  Stilt.  485.  480.  The  Act  of  May  21,  1934.  48  Stilt.  787,  repealed 
sec.  186  of  title  20,  U,  S.  G„  derived  from  sec,  2 of  the  Act  of  .Tune  14, 
1862,  12  Star.  427.  which  empowered  the  superintendent  or  agent  to 
ascertain  the  damages  cruised  by  n tribal  Indian  trespassing  upon  the 
allotments  of  an  Indian  : to  deduct  from  the  annuities  due  to  the  tres- 
passing Indian  the  amount  ascertained'  and.  with  the  approval  of  the 
Secretary,  to  pay  it  to  the  party  injured. 

18flSee  Chapter  11;  Chapter  19,  sac,  fi, 

157  Feb. r v.  Patrick.  145  U.  S.  317,  351  (1892).  discussing  inches,  afiTg 
36  Fed.  457.  discussing  the  statute  of  limitations.  Also  sen  Lemicn.Tv. 
United  States,  15  F.  2d  518  (C.  C,  A.  8,  1926),  cert,  den.  273  TJ.  B.  749; 
14  Col,  L,  Itov.  587-589  (1914).  Also  sou  Act  of  May  31,  1902,  sec.  1. 
32  Stut,  284  , 25  U.  S,  C.  347,  which  provides  for  the  npplicntirfii  of  tlie 
state  statute  of  limitations  in  certain  suits  involving  lands  patented  in 
severalty  under  treaties.  While  a deed  of  un  Indian  who  received  pat- 
ent prohibiting  alienation  of  property  without  the  approval  of  the  Sec- 
retary of  Interior  is  void  and  the  statute  of  limitations  docs  not  run 
against  him  and  his  heirs  so  long  as  the  condition  of  Incotnpefenoy 
remains,  when  by  treaty  subsequent  to  the  issuance  of  the  deed  all 
restrictions  were  removed  and  the  Indian  became  n citizen,  the,  statute 
of  liiuliationH  began  to  run  against  the  grantor  and  hlH  heirs. 
Scfirimpscfter  v.  Stockton,  183  U.  S,  290  (1992).  Also  see  Blue  jacket 
v.  Ewert , 26D  Pud-  823  (C.  C.  A.  8.  1920).  nff’d  in  part  mid  rov'd  in  part, 
239  TJ.  8.  129  (11)22),  Cf.  Op.  Sol.  I.  P..  M.20888.  January  14.  1927. 
p.  2.  to  the  effect  that  In  view  of  the  guardianship  relation  existing  be- 
tween the  Government  ami  the  Indians,  and  the  fact  that  so  long  as  they 
maintain  tribal  relations,  they  an*  perhaps  not  chargeable  with  inches, 
the  Department  [nf  Interior]  has  been  slow  to  establish  a definite  rule 
limiting  the  reopening  of  heirship  proceedings  or  invoking  the  maxims 
of  res  ad  judicata  anfi  stare 
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PERSONAL  RIGHTS  AND  LIBERTIES  OF  INDIANS 


The  right  tn  sue  is  not  conferred  upon  an  individual  member 
by  a statute  granting  to  a trilic  Hie  right  to  sue  to  recover  tribal 
property.1”  In  the  absence  of  congressional  legislation  bestow- 
ing upon  individual  Indians  the  right  to  litigate  Jn  the  federal 
eoiirtH  internal  questions  relating  to  tribal  property,  the  courts 
will  not  assume.  .■Jurisdiction.™ 


™ Blarkfcather  v.  Uni  fed  Staten,  1 00  U.  S.  308  (1003),  nff’g  37  C, 
ClH,  233  (1002)  ; Canter!  v.  MrNcrly,  4 Ind.  T.  1 (1001). 

,"®  United  State*  v.  Scncaa  Nation  of  Near  York  Indiana,  274  Fed.  046 
(D.  C.  W.  D,  N.  Y,  1021).  Also  see  Lane  v.  Pueblo  of  Santa  Kona,  249 
U.  8,  110  (1010). 


The  judgment  entered  in  a suit  against  an  Indian  may  be 
enforced  against  any  ntiresfHcted  pmia-riy  wlitrh  tlo*  Indian 
judgment  rtelifur  may  own  free  from  fetleral  control.  The  re- 
stricted property  of  the  judgment  debtor  is  exempt  from  levy 
and  sale  under  such  n judgment.1*1 

The  Secretary  of  the  Interior  hns  authority  to  make  payment 
of  a judgment  obtained  in  a stale  court,  against,  a restricted 
member  of  the  Osage  tribe  of  Indians  or  his  estate. '** 


""Mullen  t.  Simmon*.  234  IT,  S.  7P2  (1914), 

,BI  Art  of  February  27,  102.1.  43  Stat,  IffOS  U^age). 


SECTION  7.  EIGHT  TO  CONTRACT 


Indians  may  make  contracts  in  the  same  way  as  any  other 
IwopUN11*  except  where  prohibited  hy  statutes  which  putnnrily 
regulate  contracts  affecting  trust  property.”5 

The  contractual  capacity  of  Indians  is  discussed  in  the  case 
of  Oho  v.  * fuUcs:m 

We  are  unable  to  see  why  an  Indian  alien,  preserving 
his  tribal  relations,  is  not  ns  capable  of  making  a bind- 
ing contract  (other  than  such  as  we  have  defined  to  be 
void  by  Statute),  ns  mi  Englishman,  or  Spaniard,  or  a 
Pune,  who  while  still  retaining  bis  native  •Ulogiimee  makes 
contracts  horn,  (P.  828.) 

Similarly,  a more  recent  opinion  1,(6  holds; 

* m * The  fact  that:  one  of  the  parties  to  the  contract 
was  a full-blood  Indian  did  not  incapacitate  him  or  impair 
Ids  right  to  enter  into  this  contract.  He  bad  tl»e  same  right 
as  oilier  persons  to  make  contracts  gene  rally.  The  only 
restriction  on  this  right  peculiar  to  an  Indian  was  in 
regard  to  contracts  affecting  bis  allotment.  These  he 
could  not  make  without  the  consent  and  approval  provided 
bylaw,  * * * (P.  136.) 

Some  treaties  contained  contractual  restrictions, ■■■ 


m An  Indian  may  contract  freely  concerning  unrestricted  real  and 
personal  property.  Jones  v.  Meehan,  175  II.  H.  1 (1S99>  ; nlso  see 
United  Staten  y.  Paine  Lumber  Co...  200  IJ,  S.  407  (1007).  Accord: 
K<**tuv-c-mtiit'flUah  v.  J McClure.  122  Ind,  541,  23  N.  E,  1080  (1800)  ; 
Stacy  v.  La  Belle,  09  Win.  520,  75  N.  W.  00  (1.80s) , Recognition  of 
this  capacity  was  contained  in  the  Act  of  May  2,  1890,  sec.  29,  2G 
Sfaf,  81,  93,  Which  gave  tn  the  United  States  Courts  In  the  Indian 
Territory  jurisdiction  of  ail  contracts  between  citizens  of  Indian 
nations?  and  citizens  of  the  United  States,  provided  such  contracts 
were  made  in  good  faith  and  in  accordance  with  the  lawn  of  such 
tribe  or  nation.  As  to  individual  rights  in  restricted  personalty, 
see  Chapter  10. 

u*i  Op.  Sol.  I.  D.,  M. 28800,  February  13.  1937,  p.  8:  “if  should  be 
pointed  out  that  an  Indian,  although  a tribal  member  am!  a ward  of 
the  Government,  is  capable  of  making  contracts  and  that  these  con- 
tracts require  supervision  only  insofar  as  they  may  deal  with  the 
disposition  of  property  held  in  trust  by  the  United  States.”  Cf.  Owen 
V,  Dudley,  217  TJ,  S.  488  (1910).  Questions  frequently  arise  as  to 
whether  property  Is  restricted.  For  example,  crops  growing  on  Indian 
trust  land  are  considered  trust  property.  United  States  v.  First  Na- 
tional Bank,  282  Fed.  330  (D,  C.  E.  D,  Wash.  1922),  repudiating  the 
case  of  Rider  v,  LaCKlir,  77  Wash.  488,  138  Pae.  3 (1914),  which  held 
that  Indians  coidd  mortgage  crops  growing  on  allotments  without  the 
Government's  consent.  Also  see  Act:  of  May  31.  1870,  sec,  16,  16  Stat, 
140,  144,  guaranteeing  the  right  to  enforce  contracts  to  all  persons 
‘within  the  jurisdiction  of  the  United  States.”  Tin*  Act  of  February  27, 
1925,  sec,  0.  43  Sint,  1008,  1011,  exemplifies  u restriction  of  the  right  to 
contract,  It  requires  the  approval  of  the  Secretary  of  the  Inferior 
for  contracts  of  debts  of  Osage  tribesmen  not  having  a certificate 
of  competency.  And  see  Act  of  February  21,  1863,  12  Stat,  658  (Winne- 
bago), 

is*  j wash.  Terr,  (new  series)  325  (1871). 

m Post  oak  v.  Lee,  46  Okla.  477,  149  Pac.  155  (1915). 

108  Section  10  of  the  Treaty  of  March  3,  1863.  12  Stat,  819,  820. 
provided  that  the  Sioux  Indians  shall  be  incapable  of  making  any  valid 
civil  contract  with  anyone  other  than  n native  member  of  their  tribe 
without  consent  of  the  President,  The  Cherokees  obtained  nn  interest= 
ing  provision  in  Article  X of  the  Treaty  of  July  19,  1SGG.  14  Stat.  7P9, 


The  most  important  limitation  on  the  alienability  of  land  is 
found  in  the  Allotment  Act  of  February  8,  18S7.1n?  which  prevents 
an  Indian  allottee  from  making  a binding  contract  in  respect  to 
kmd  which  the  United  States  holds  foi  him  tig  trustee, 11,8 

The  a et  of  May  21,  1ST2™-  imposing  restrictions  on  the?  con- 
tractual rights  of  noncitizen  Indians,  which  has  lost  most  of 
Its  importance  because  of  the  passage  of  tin*  Citizenship  Act. 
voids  any  contract  with  n noncitizen  Indian  (or  an  Indian  tribe) 
for  services  concerning  his  lands  or  claims  against  the  United 
States,  unless  it  is  executed  in  accordance  with  proscribed 
formalities  and  approved  l>y  flic  Secretary  of  the  Interior. 

An  important  statute  restricting  the  contractual  power  of 
Indians  with  respect  to  certain  types  of  property  is  the  Act  of 
June  110,  which  provides: 

No  contract  made  with  any  Indian,  where  such  contract 
relates  to  the  tribal  funds  or  properly  in  the  hands  of  ibe 
United  States,  shall  be  valid,  nor  shall  any  payment  for 
services  rendered  hi  relation  thereto  ?h*  made  tinlws  Hie 
consent  of  the  United  States  has  previously  been  given. 

A,  POWER  OF  ATTORNEY 

Though  an  Indian  may  grant  a power  of  attorney  to  another, 
and  Bncli  giants  of  power  have  been  extensively  used  in  the 
award  of  grazing  perm  ; i:  allotted  hinds,*1"  such  n power  will 
not  ordinarily  be  Implied,''*  If  then;  Is  any  doubt  about  the 
method  of  exercising  the  power,  it  will  be  resolved  in  favor  of 
the  grantors  of  the  power.®1" 

The  government  examines  closely  the  circumstances  surround- 
ing the  issuance  and  exercise  of  a power  of  attorney  in  order 

801,  permitting  their  members  and  res  hi  nut  freertiuen  tn  sell  the  Sr  farm 
or  nianufncurcd  products  and  to  ship  mid  drive  thorn  to  market  without 
restraint. 

3D- Bee.  5.  24  Stat,  388.  389.  Alsu  see  Art  of  Juno  25,  1910,  36  Stat, 
855.  Bee  Chapter  11, 

1H*  Bee  Chapter  11.  A few  treaties  also  restrict  th«i  alienability  of 
land.  The  Treaty  with  the  Nr*  Perce  of  June  9.  1863.  Art,  ITT,  14  Star, 
647,  649,  provides  that  lutids  belonging  to  tm!i  virtual  Indians  shall  be  in 
alienable  without  tile  permission  nf  the  President  and  shall  be  subject 
to  regulations  of  the  Secretary  of  tbe  Interior. 

,nB  17  Stat,  136,  25  IT.  S.  f\  HI,  amended  by  Ad  of  Julie  26.  1936.  49 
Btftf.  1084,  The  Act  of  April  29,  1874.  18  Star.  35.  viminiim  sirortbir 
liroviHions  for  contracts,  iiiuda  prior  to  May  21.  1872.  Also  sen  prior 
statute  restricting  contracts — -Act  of  March  3,  1S71,  16  Stat,  544,  570, 
To  the  effect  that  a contract  by  v.hich  Indian  residents  nud  subjects  of 
the  Dominion  of  Canada  propose  to  employ  nn  attorney  to  prosecute 
claims  against  the  United  States  is  not  subject  to  tile  approval  of  the 
Secretary  of  the  Interior  and  the  Commissioner  of  Indian  Affairs,  see  Op, 
Sol,  I.  D,;  M.30146.  February  8,  1939.  On  the  application  of  this  law 
to  tribes,  see  Chapter  14,  sec,  5, 

™ Bee,  18,  38  Stat.  77.  97.  25  U.  S.  C.  85. 

See  20  C.  F.  R 71.10-71.1®. 

s«  Rirhardrillr  v.  Thorn,  28  Fed.  52.  53  (C.  C,  Kiln,  1886b 

«a.l8  Op.  A.  G,  447,  497  (1886)  ; 5 Op,  A.  G.  30  (1848), 
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fi»  i lif  inii’i'fsts  td‘  tin* *  IiHliiin.’**  Snide rfugen  when'hy  j 

■-vjfti  imiwtiv  nrc  nsi’tl  m lake  inviiy  <**>nf i-iil  of  m$rrii?t**d  IhikIh 
■m*  J h ‘Id  iiivnliil  ■ " hfrnnsf  ,,rlu*  rnstniintH  upon  ninuini ion  find 
iiinimhnnirr  were  hitfiiilt-d  by  I hmgr^HS  to  instil]  into  flu? 
Indians  Iniliits  of  thrift  and  industry  mid  a sfnse  of  imteptmcT 
Mii.r(\  ami  in  pi'otffi  iIhuii  in  flic  meantiim?  from  improvident 
rout  rili-tH/’  (1*.  T5lf>. ) 

R COOPERATIVES  AND  HUB  IN  E8S  ORGANISATIONS 

Ju  simif  i.vjirs  of  work.  ItidRms,  like  uilier  jKopfe,  cufmot  rum- 
I ,f  <{  ij  w I f El  hi  riff  nggn'g:]  t ions  of  wliivli  iloinhniU'  nit  in- 

oivasititf  ijiiIiiiKT  of  types  of  imsiiifss,  unless  inany  of  tiiein 
on-ii limit*  their  resources  and  energies,*"'  Indian  c-(ioporni ives 
lm vi*  been  i-Iiartort'd  by  Hit*  NeerHnry  of  tho  Interior,  hv  orgnyi- 
i zed  txil ms*  niid  by  Hint  os/*'* 

Many  recent  statutes  encoitrugu*  flic  formation  of  ironpoi'ii fives, 
melmliug  r 1 ic  Wheel* *r-H< nv,*i rd  Aeiv'1*  the*  Art  of  May  3,  1936,”"“ 
applying  its  inaiji  provisions  to  Alaska.  tho  Oklahoma  Welfare 
Ai'l,-1"  anil  tin*  Alaskan  Keiiuleer  AH,’11  Other  legislation  por- 
in  1 1 1 i Joans  u>  <•<  »'i  n ‘Ri  lives  is  discussed  under  smother 
I loading."1'' 

Thus  cncon raged  liy  Hie  Federal  Government,  Indians  have 
established  many  different  kinds  of  t'OopCJ'iUlves.'11  Several 
statutes  and  tribal  ordinances  are  designed  to  encourage  Indian 
< *00  porn  fives  In  a particular  tribe,3" 

United  ShtUa  v.  Rtiiiftx,  94  F.  3d  tTUr  (C\  C.  A.  10.  1938).  Indi- 
vidual Indian  uwiins  frequently  clMpowcr  fJillieliiiSeiidents  i<>  Issue  leases 
or  pei'iuitH  fur  tlu*ni.  Also  si'o  Chunter  II.  WeC.  5, 

»»’  MW  lams  v.  Whitf>,  218  Foil.  TOT  ((’.  C.  A.  8,  1014), 

"‘"'Henatnr  O’Muhoney,  Chairman,  of  die  Temporary  National  Kconomlc: 
ceminitfre,  alluded  to  one  of  the  many  (‘annex  for  the  trend  toward 
concent  rat  inti  of  economic  power  : 

* * * il  In  n common  experience  t-hnt  the  large  aggregations 

of  capital  ure  able  to  secure  money  al,  a very  much  lower  rate  and 
for  longer  terms  a ml  on  better  conditions  t tints  the  small  business 
cm’ m rat  ion  may.  ami  that  in  itself  is  an  inherent  difficulty  which 
tends  So  magnify  the  big  mid  ristuce  the  little.  Hearings  before 
1 he  Temporary  National  Kent  ionite  t .’oinmittee,  Ft.  V.  p.  1600 
(111391. 

Those  hen  rings  report  the  growth  of  monopoly  In  general  and  in  specific 
industries,  Alsu  sue  Belli*  and  Means,  Tho  Modern  Corporation  and 
l * v \ v . - 1 e l’roj  )er  t.y  (I1  032 ) , pp..  1-8-40. 

in  nldahoina  tin*  Secretary  may  issue  charters  o t incorporation  tfi 
Indian,  ennpenuives ; In  other  utnipH  they  generally  operate  as  unincor- 
porated nrftockitlon*.  ,T-  K.  Curry,  Principles  of  Cooperation,  4 Indians 
nt  Work,  No-.  19  (April  l,  1037).  p.  8.  For  regulations  on  cooperatives 
see  LM  C,  P.  K.  *21.1 -2D, 2G. 

*»*5tecH.  1 0 (2o  V,  S.  C.  470)  and  17  {25  U,  S,  <L  477>,  .Tune  18,  1934, 
48  Star.  081.  The?  regui  hut  ions  governing  the  u din  inist  ration  of  the 
revolving  credit  fund  make  .special  provision  for  loans  by  incorporated 
tribes  to  Indian  cooperatives.  For  example,  see  25  C,  R R,  22.1-23,27 
reMtiug  t(*  toopt-rati vph  Hu  Oklnlioiun. 

w'411  Slat.  12130. 

vi"  Act  of  June  26,  1930,  sec.  4.  49  -Rat,  1907,  £3  IT  S.  C.  504. 

vu  Art  of  Sepb*mber  1*  1937,  see.  10,  CIO  ^tat,  WW,  authorizing  trans- 
fer of  reindeer  to  cooperative  JissoeuiHonw  or  other  organizations. 

s12  8ee  Chapter  12*  sec,  GA. 

2,9  Mump  of  these  enterprises  were  discussed  by  John  Collier.  Coinmis- 
Niuner  of  Indian  Affairs,  in  a ra?Iio  address  ofl  Deecitthor  1939,  entitled 
■•America V Haiirlling  of  itH  ImlfgeiioiiH  Indian  Minority/4  am!  in  the 
Animal  Hcport  of  the  Sefiretnry  of  tin*  Interior  pp.  .19-31,  nnd 

<19«8>.  PI*.  .251=202. 

The  most  important  deviinpmcnt  in  the  Indian  livestock  Field, 
perhaps,  has  been  the  marked  Inc  reuse  in  Indian  initiative  and 
iiiaiiakement,  Imlhms,  through  cooperative  livestock  associa- 
tions, are  managing  controlled  grazing.,  rottml-ups,  ssih'B,  and 
other  business  affrrtfiiff  their  livestock  enterprises.  Coopera- 
tive live: dock  assodnUmis  have  increased  from  u comparatively 
small  number  in  1938  to  53  in  1935  and  to  119  in  1036,  (Annual 
Report  of  Meeretiiry  of  Interior  (1987),  p.  213-,) 

Also  see  I util  n ii  Land  Tenure.  Economic  Status,  and  Cupula  Run  Trends, 
I't.  X of  the  Supplementary  Report  of  the  Land  Ptanuing  Committee 
to  tlm  National  Boson reen  Board  (1935),  pp.  24-25,  5U. 

si*  The  Act  of  August  15,  1935,  49  Stilt.  854,  authorizes  the  loaning  of 
iribnl  moneys  as  a capirnl  fund  io  the  Chippewa  Indian  Cooperative 
Marketing  Association, 
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Tin*  rniiHliruibMi  of  f lie*  RkieklYot  Tribe  coniniiis  provisions 
lyplnil  of  iiineiy  rrifml  roust  if  virions.  Aiiblo  VIT,  section  3, 
gives  preference  in  the  leasing  of  tribal  hind  to  members  n?vd 
iiSKoeiatUniM  of  iiieiul»*rs,  suc  h ns  oil  producers1  cooperatives.*'* 
Bec-tbui  Hi  t»f  ArtiHe  VI  imiborizes  the  Tiibal  Business  Council 
to  regiihite  siml  llwiw  all  business  or  professional  aetiviti^ 
upon  the  reservation*  subject  to  the  approval  of  the  Secretary 
of  the  Interior.*1* 

Imlidi!  lnishiess  organism  ions  have  lieen  aided  by  some  im- 
portant tows  rehiting  to  both  ludiaus  and  nnn  lndimis,  srieh  us 
the  Tiiylor  Giii^liig  Aet,"17  which  provides  for  the  granting  of 
privileges  to  stockowiH*rs,  iueluding  groups,  nssOciat ions,  or  eor- 
]H*rntions,  authorized  to  eumliiet  business  under  tlie  laws  of  the 
state*  in  wb iili  a grazing  district  is  located.  An  Indian  or  grou a 
of  Indians  is  rapuble  of  npplying  for  grazing  privileges  under 
this  net  without  the  intervention  of  agency  offlcialK.*1* 

C.  EIGHTS  OF  CREDITORS 

In  the  absence  of  statutory  authorization,  a third  person  may 
not  discharge  the  duty  of  the  Government,  and  then  recover  the 
expenses  Incurred  in  performing  such  governmental  duty."1’ 
Governmental  liability  for  the  debts  of  Iiirli:ms  arises  solely 
from  nets  of  Congress  or  titiwHom  with  thr  tribes.  Treaties 
often  provided  jiayments  even  for  adist a utiaL  debts.** 

The  treaty  proviHioas  wer  - i»ftun  worded  in  justification  for 
the  payments  of  elaiins.  The  liMliaus  were  “nuxioua"  to  jMiy 
tile  claims,  -Ji  or  the  i»iyiiieuits  \vfcre  made  at  the  ‘reunest^  of 
the  Indians,  an/d  the*  money  was  acknowledged  by  them  (o  be 
due  or  to  he  a just  claim.*"  The  good  deed  of  the  creditor  oz 
a friend  ^>f  the  tribe  would  he  glowingly  described.323 


2,5  Discussed  ill  Memo.  Sol.  I.  D,,  March  16,  11)39, 

It  hfif?  hoen  held  that  IMv-  provision  dom  not  require  a group  of 
IudimiN  forming  an  unincorporated  or  Incorporated  cooperative  asBoclu* 
tion  to  *ucunf‘  departnionUd  approval  of  the  articles  of  association  ancl 
bylaws.  Memo,  Sol,  I.  D..  March  14,  I9JS. 

-,r  Act  of  dime  28,  1034,  4s  Stat,  1200,  amended  Act  of  June  26,  1030, 
49  Stab  1907,  1970. 

Op.  Sol,  I.  !>,,  M. 28809,  February  13,  1937, 

'"•MeVatih,  A dm  V v.  United  tffefes.  83  C,  CIs,  79  (1930), 
aitfThe  Treaty  of  Septemhur  26,  1S33„  with  the  United  Nation  of  Chip 
uevv/l,  Ottown.  and  rotawalamie.  Art.  3,  7 Stilt.  431,  432,  provided  for 
the  payment  of  $190,000  uiitf  the  supplementary  Treaty  of  Septeuiber 
.27,  1S33,  Art.  T,  7 Stab  442,  provided  for  an  additional  sum  of  $25,000. 

Treaty  of  October  23,  1S26,  with  the  Miami  Tribe,  Art,  5,  7 Stab 
300,  801. 

»-'aTi»  siu/w  satisfaction  of  cinhns  acknowledged  to  be  due,  see  Treaty 
of  July  29,  1929*  with  the  United  Nation  of  Chippewa , Ottawa,  and 
rofiiwatmule  Indians,  Art,  ii,  7 SI, rrtT  320;  Treaty  of  August  1,  1829, 
with  tile  Winiwti aygp  Inilfinis,  Art,  4,  7 Scat.  323,  3.24;  Treaty  of 
September  15,  5832,  with  the  Whmebugo  Nation,  Art,  8„  IT  Sint,  370,  374  : 
payment  i»f  debts  acknowledged  to  he  due,  Treaty  of  October  26,  1832, 
with  the  Shawnoes  and  Delawares,  Art.  3,  7 Stat.  397.  898  ; also  «ee 
Treaty  of  October  10,  1820,  with  the  Potawataniie  Tribe,  Art.  5,  7 Stat. 
295*  296;  and  (at  the  request  of  .Indians)  Treatiea  of  August  5,  1836, 
with  the  Lotawatftmio  Tribe,  7 Stat.  505,  and  of  September  20,  1836, 
with  the  Patawattiinie  Tribe,  Art,  4,  7 Stat.  513. 

^'Treaty  of  February  18,  1833,  with  the  Ottawa  Indians,  Art,  2, 
7 Stilt,  420,  421,  422,  Infill  wns  ceded  to  people  who  had  resided  with  or 
been  kind  to  the  tribe  ; Treaty  Of  September  28,  1836,  with  the  Sac  and 
Fox  Tribe,  Art,  4,  7 Btut,  517,  525,  526,  compensation  was  provided  in 
view  of  liberality  of  individuals  extending  large  credit  to  the  chiefs 
or  braves  • Treaty  of  October  15,  1836  {articles  of  a convention)  with 
llie  Otoes,  Miseourles,  and  others.  Art.  4,  7 Stat.  524,  525  i 

* * * fooling  sensible  of  the  many  acts  of  kindneRa  and  Jib= 

e ratify  manifested  towards  them,  and  thsir  respective  tribes  by 
fbeir  good  friends  * * * during  iin  Intercourse  of  many 
years  ; aware  of  the  heavy  losses  sustained  by  them  at  different 
times  by  their  liberality  Jn  extending  large  credits  to  them  and 
thnir  people,  which  have  never  been  paid,  and  which  (owing  to 
the  impoverished  situation  of  their  country  and  their  scanty 
menus  of  living)  never  can  be;  are  anxious  to  evince  some  evi- 
dence of  gratitude  for  such  benefits  and  favours,  and  eompen* 
sate  the  said  Individuals  In  some  measure  for  their 

losses  m v m 
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FEE  -SOA"ATi  RIGHTS  ANT)  LIBERTIES  OF  TN’DI  \XS 


OTfcn  i iff'  Ciiiiffl  Sammh  wwrdd  agm-  to  jiny  cmliinrH  =-* *  *«f  flu* 
Indians'  fur  s-tme  c*tm-'ft-Jrrtf  n*»rj  nr  juirthil  eon^id^njfimi,  s**irh  sis 
tho  i,tisr^]j',i  nf  Ifillil,"’'  j>'d  ‘h*1  I on  or  ouirssiui'  of  a Him!  t ov 

r(‘litM|iiisiiTn*'Mt  of  claims  ixgunisr  The  United  States,211'  or 
fj'  -orlhncl  merrier*  mid  gonds5“ 

Tin*  names  rf  rim  creditors  w:»re  ofi-.-u  nnumoviitf,d  in  an  at- 
I *f!  srhedult1  s"n  or  s*T>nrate  s-dirHufoV®0  foul  sometime  they 
W!'np  iisted  hi  the  body  of  the  treaty,3*1 

other  provisions  included  an  aekito^viedgment  of  special  serv- 
ices ;md  a provision  for  their  puynipnt.  One.  for  i-xamfilf, 
:jrii*Tdnci  that  rmuiev  slimihl  be  paid  to  a designated  captain  to 
repay  him  for  expoi  id  It  11  res  in  defending  Chickasaw  towns 
a gain  si  the  invasion  of  the  Creek?.*12 

Honud  [.men  claims  already  brought  against  the  Indians  were 
acknowledged  an  due  mid  the  United  States  agreed  to  make  pay- 
ments fm-  thorn,”-1  Occasional  provisions  include  a prohibition 
against  the  payments  of  debts  of  individuals  or  payments  for 
iloprerlstfioiis ; a requirement  that  the  superintendent  shad 
pay  »he  deli! s ; 9:*  a prohibit ion  against  the  sale  of  land  for  prior 
'•lebi».3W 

The  limitation  of  the  rights  of  rrcriitnrN  is  in  accordance  with 
i he  y A\  established  policy  of  the  Federal  Government  to  protect 
India, 10  from  iliolr  own  improvidence,3"8 

ot  rady  opinions  nu  method  of  riot  or  mining  amount  of  claims 
n-aSnst  Indians,  wm  ft  Op.  A.  0.  2#4  (1NK1)  nnd  F172  (1852).  Treaty  of 
Ortolan-  27.  1822.  wlUfi  the  potownf oJiives,  Art,  4.  7 Stat.  300,  401. 

'Iren f y of  August  .TO.  183 1 (unfair*  of  agrwunexit  and  conven- 
tion , *,*itli  Ot towny  Indian*.  Arts.  2 ami  0.  t Btaf-  : Treaty 

,if  October  27,  1832.  with  the  Potowatontip*,  Art.  4,  7 Slat,  309,  401  : 
Art  nf  February  21.  1803.  Art,  4.  12  Bfat.  058.  659  (WiltmebftEo). 

Treaty  of  Mn.v  13.  1833  (articles  of  Agreement),  with  the  Quapaw 
1 1 if Mn as.  , v f . 4,  7 Bint.  424,  425-426. 

y'< T re.Uy  r»f  Jnfhwiry  20,  -182;!  < «,»*(  j-clw  of  a cn«  rent  ion  V.  w)l:.-  the 
Choctaw  Nii'iV*”.  Arf.  i“*.  7 234,  2ai»  : Treaty  of  October  10.  1820. 

with  the  Pofaw.i-fTnifc*  T’riN*.  AiM-  4.  7 S*>nt.  295,  200:  Treaty  «f  O'-Ud.er 
23.  1826. .With  file  ItflawiS’  T>lbo.  A 4- . 4,  7 #hu.  300.  801. 

Treaty  of  July  23.  with  ihp  Cfobtanflaw  Motion.  Ari.  1*.  7 Him. 

,h‘),  no : Treaty  of  February  ,11.  3828.  with  fi\u-  K«1  Kivi-r.  or  Thonwtowh- 
party  nf  Miami  UulkuiH.  Art.  8.  7 SUii.  309..  #10;  Treaty  nf  Mjrrch  24. 
180,2,  with  the  Creek  Tribe,  AH.  »,  7, Slat  360,  307. 

5-.it  Treaty  ()f  Qe  toiler  11,  184  % with  the  Sac  and  Fox  r ml  inn  s,  Art.  2, 
7 St  at.  596, 

*«-  Treaty  of  October  10,  1826,  with  \vhc  Poftrwatnmte,  Art.  5,  7 Stat- 
295 . 2 mi,  297. 

™ Treaty  uf  July  23,  1805,  with  flic  Chickasaw  Nation.  Art.  2,  7 Stilt. 
89.  9U;  Treaty  of  October  19,  1818,  with  the  Cliickimaws.  Art,  8.  7 Spit, 
192,  193  s Treaty  of  February  11,  1828,  with  the  EH  River.  op  Thorp- 
■inwn  party  nf  Miami  Indians,  Art,  3,  7 Stat,  360,  310. 

^’Treaty  of  OctubiT  19.  1818,  with  the  Chickasaw*,  Art,  3.  7 Stat. 
102.  I'l.'t,  Also  see  Treaty  of  July  23.  1803,  with  the  Chiekiignw  Nation, 
An,  2.  7 Stat.  39.  90. 

»s  Treaty  nf  July  29,  1829,  With  the  United  Nations  of  Chippewa, 
Oltmyu.  ami  Potiiwniumie,  Art.  5,  7 Stat,  320.  321?  Treaty  ©f  August  1. 
1S29,  with  the  Wtuiiehaygo,  Art,  4,  7 Stnt,  323,  324, 

Treaty  of  October  it,  18m,  with  the  Rlaokfoot,  Art,  15,  11  Stat. 
057,  060. 

s**  Treaty  of  November  3,  1837,  with  the  Winnebago  Nation.  Art.  4, 
7 Stmt,  544,  545. 

?n*;  Treaty  of  October  20,  1832,  with  the  Sfmwnoea  aiad  Delawares, 
Art.  3,  7 Stat.  397,  298. 

-i,T  Act  of  June  1.  1S72,  Art.  4,  17  Stat.  218.  214  (Mifami). 

*»■*  triiiiiepllm-.  Legal  Status  of  American  Indian  & Hia  Property  (1922>, 
7 la.  L,  B.  232.  245,  On  creditor’*  rights-  against  restricted  money  and 
eslates  of  allottees,  see  Chapter  11.  see.  «,  and  25  C,  F-  K.  81.23,  81,46- 
81.4*9,  221.1  -aai. SB. 


A tnmdn-v  of  cc^udetite  -tiu.-ttcs  luiinpiT  creditor*  from  exe- 
cuting mi  ihpir  jiidgrncniL.f31'  An  imjaofnin'  gf-iu-nil  j»r  >visioii 
of  this  typo  is  Ci.*nfaim"d  in  (Li.-  Appropriuiion  Acf  of  Jum*  =L 
.1000, a,f>  which  frtnendeti  Ute  Gonorol  A!b>tnH*uf  Act  1J"  By  adding 
th^  following: 

No  land?  required  undor  tlk^  provisjiriiK  of  this  Ad  shall, 
in  any  event*  become  liable  to  Hie  satisfaction  of  any 
debt’  contracted  prior  to  the  hiisiung  of  the  limit  pa  tent 
in  fee  therefor. 

The  8iiiH‘  pi’inelpie  is  npiilUahie  to  kohI  rioted  nnmey.Ma 

The  United  States  on  mud  rent  min  tin*  eidorctMiieiir,  in  w state 
conrl , of  eVnims  ag.ainsi  {»rojwrfy  of  Indian  allot  tec*  for  which 
they  hud  roc«4ve<f  paleo!*  hv  fec,a<n  hut  &i  cim  restraifi  a white 
receiver  from  disposing  of  the  proeerds  of  n !en?e  of  re^trkTcd 
hinds.",c  and  of  a growing  crop  on  rUlotmt  lands."111 

In  holding  that  n mortgage-  by  nn  alUntee  of  growing  crops  i* 

void,  the  District  Court  snid : 34A 

T!ip  crop*-  growing  fipun  an  Indian  ullottnont  am  n part 
of  flu*  land  and  arc  lie* id  In  tru?!:  by  the  government  the 
same  ns*  the  allotment  itself,  at  least  until  the  crop?  are 
severed  from  the  land.  The  use  and  oeeupu?n\v  of  I htve 
land?  by  the  ludisuis,  togelher  with  (he  et^ps  grown 
thereon,  are  a part  of  U’H"  mcams  whi»rh  the  Kwcrnincnt 
has  employed  to  carry  out  its  po!.i*y  e.f  proteeUoiE  and  I 
am  sniisfied  tlmt  a mortgage  of  any  of  these  memm  hy  the 
Indian,  without  the  eimsent:  of  the  governmurit.  1»*  neces- 
sarily null  and  void.  If  the  lion  is  vnllch  i£  enrrk4?A  with 
it  a?i  the  incident's  of  a valid  lien,  hw-UnHng  the  right  to 
appoint  a receiver  to  take  charge  of  and  garner  flte  cr^ps, 
if  neeessuiT,  and  thro  right  to  send  tm  oflicer  upon  «he 
allotment  armed  with  prock's?  to  seize  and  sell  the  crops 
without  the  etui  sent  ntul  even  over  the  protest  of  the 
government  anil  its  agents.  Tluit  this  can  not  foe  doue 
does  not,  in  my  opinion,  admit  of  ffuesfion.  (F.  *132, ) 

Though  an  IiaHan  may  he  u bankrupt-  lh«d  allotted  to  him  doe» 
not  pass  to  a truUee  in  hUKlcruptcy.^  This  declsi^m  Ip*  Imwd 
op  the  fact  - ’-At  it:  is  pot  the  policy  of  the  Bnnlmipt'cy  Act  to 
Hitenrfpre  witn  coTigrpssumni  mn titles  relating  lo  the  d^pusiion 
Aiid  (Miutrul  of  jnopcity  which  in  set  apart  for  the  l>elietit  of  the 
bankrupt,  mid  that  a man  presumably  denis  with  ail  Indian  with 
full  knowledge  of  hi*  disability,  and  does  not  give  credit  on  his 
allotmeTits,2*8  or  his  other  restricted  property. 


*»  Act  of  May  2,  1890,  26  Sint.  81  f 94  (Indlnti  Territory),  discussed  In 

Omrrlf  V,  You /iff,  4 Ind.  T.  :m  fUR/lK  modv  4 ind,  T,  148  (1902), 

Also  see  In  re  Grayson,  3 Ind.  T.  497  {1901>.  corccrntiig  foroclnserr 
of  mortgage. 

*^34  Stat.  325,  327, 

***  Act  of  February  8,  1887,  24  Sint,  388. 

-«  See  Chapter  5,  see,  5B  and  D. 

wa  UniiEtl  States  v.  Parkhurxl-DtiVi*  Co.,  170  II.  S,  317  (1006), 

United  Stairs  v.  Ittalm,  201  Fed.  416  (Ik  C,  R D Wash.  1023). 

On  the  right  of  the  United  States  to  sue  on  behalf  of  Uidhms,  see  Cisap- 
for  Ifi.  see.  2A(1). 

United  States  v,  First  Nat  Bank , 282  Fed,  330  (P,  C.  10.  D. 
Wash.  1922),  On  th»:»  riphln  of  coiiveyeen  of  allotted  lauds,  gee  Chap- 
ter lls  see.  4H. 

For  ft  decision  holding  invalid'  ft  mortgage  executed  by  « 
tribal  member  of  hi*  interest  In  the-  tri'bnl  lands,  see  United  State s v, 
BayUm*  265  Fed.  165  (C.  C.  A.  2,  2920). 

*wjw  re  ItUHSie*  96  Fed.  G09  (B,  -Ca  Ore,  1899).  See  Chapter  11, 
sec.  4A.  State  laws  relating  to  assignments  for  the  benefit  of  creditors 
were  extended  to  the  Indian  debtor  by  the  Act  of  Mny  2,  1886,  26  Stat. 
81  (Indian  Territory),  discussed  in  Robinson  d Co,  V*  Belt , 187  U.  S,  41 
(1002),  alTg  100  Fed.  718  (C,  C,  A,  8.  1900). 

**In  re  Runsie,  Q6  Fed.  609  (D.  C..  Ore.  1890), 
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THE  MEANING*  OK  MNCOMPFTEXCY  ” 

SECTION  a THE  MEANINGS  OF  “INCOMPET EN C Y” 


1(57 


TLm-  Wiji'il  varied  applications  in  many 

lirniK'lii'H  nf  law.  Tims  a jiei\s<»n  may  bv.  invonipcti'iit  to  servo 
«*n  ;i  jury,  or  evidence  may  be  inadmissible  oh  incompetent . 
I 'erlpips  tilt1  most,  cointinm  meaning  of  the  tern?  ?«  luck  of  eapnr- 
ity  to  enter  into  legally  binding  contracts.54® 

In  iidditiou  to  its  ordinary  legal  nu*;mmg,  the  ierrn  "iiicoiu- 
iielemT.1’  as  umihI  in  Indian  law.  lms  several  special  or  restricted 
meanings,  relating  to  iiurtlcnlsir  types  uf  triinsaciions,  such  ns 
land  alienation. 

A,  GENERAL  LACK  OF  LEGAL  CAPACITY** 

Treane.s  ami  statutes  contain  iMiinennis  UluHtntt Ions  of  t lit* 
ordinary  use  of  I he  fevm  **irH,<iiiipet<*nc.v."  a nd  various  provisions 
to  safeguard  the  interests  of  ImtiaiiK  who  lire  deemed  unlit  to 
manage  their  own  affairs.  They  empower  guardians  or  other 
persons  authorised  by  tin*  Depart  mem  of  the  Interior,5"1  pnr- 
enfs  or  gourd  in  us, BVJ  bends  of  fa  ini  lies, 2311  chiefs,25*  collectors  of 
eusfonis,**  jhm!  ngonfK*3*1  and  superintendents  or  other  bonded 
officers  of  the  Indian  Service vM  tn  select  allotment  r,5*5  or  home?* 
stead  ontrltfs/"’  receive  payments  duo.**  ttpprftiw  property  in 
condom  nation  prnemlings,,  or  perform  other  functions  for  minors 
or  persons  rm>t  compos  mcnfix.m' 

Special  provisions  were  often  made  for  minor  orphan  chip 
di\(m,W5f  sit  cl  i as  making  the  chiefs  responsible  for  the  school  nt* 


a*!*'  gp(»  in  re  lilui'hmtolf*  Quurrllafttthip,  135  Noli,  163.  1 00,  U&O  N.  W* 
438,  441  (1928)  ; Xn  re  Mathvic*,  17-4  Col.  tl7U.  164  Pae,  S (3917), 

So*'  Kff iffflpf  t.  KvfiCH.  29”i>  ! \ 8.  468  (1925),  J VI.  On-  ridiculing 

4«?n,.  296  V,  S r$l  <1925  y 

?s':fAct  of  March  3,.  1MH5,  23  Stat.  240,  34 1 (Umatilla  KosurvatiOh). 

of'  April  28,  1801k  with  tin*  Choctaws  mat  ChiekAeuwtf,  Art; 
in,  14  fcitat.  TOP.  775;  Treaty  of  July  4,  1800,  with  the  Delawares,  Art, 
3,  14  SOU.  7D‘i,  794;  Act  of  February  13,  3«IU.  Art.  % 20  Stub  740, 
750,  751  (Sar  mid  Fox), 

■“Act  of  April  11.  1882,  22  Stni.  42  iK’rowb;  Act  of  August  7,  1882, 
see.  5,  22  Stat,  341.  342  (Omnium), 

S3*  Act  of  March  2,  1880,  sc e,  2,  25  ftfnt.  J0UI,  1015  < Peoria  u and 
Miamipe) , 

™ A fit  Of  June  10,  1872,  sec.  G,  it  Stat,  381,  repealed  by  Act  of 
March  3,  1933,  47  Stilt.  1428. 

250  The  agents  often  iiiildu  selections  for  jarphiftipt,  Act  of  March  2, 
1880,  see,  0,  25  Stat.  888,  89 1 (Sums)  ; Act  of  February  33.  1889,  Art.  4, 
25  Stat,  687,  088  (Sliusliuutm  and  others), 

283  Act  of  February  25,  1933,  47  Stut.  907,  25  B.  S.  U.  14. 

*a  Treaty  of  April  28,  I860,  with  the  Choctaws  ami  Chiekufmws,  Art.  15, 
14  Stilt,  709,  775, 

£S0  Act  of  June  10,  1872,  si  t*,  f.,  17  Stut,  381. 

2M  Act  of  June  10,  1872,  ace,  0,  17  Stat.  381.  Also  see  Appropriation 
Act  of  July  5,  1862.  see.  O,  12  Htnt.  512.  529,  It,  S,  £ 2108,  25  U.  S.  U*. 
159,  providing  for  payment  to  penmnw  appointed  by  Indian  councils  to 
receive  moricy  (Uip  te  Incompetent,  or  orphan  Indians. 

m Allotments  to  minors  were  sometimes  not  selected  until  their 
majority  or  marriage,  Treaty  of  June  19,  1858,  with  the  Sioux,  Art,  1, 
T2  Stat  1031?  Treaty  of  June  10,  1858.  with  the  Sioux,  Art.  1,  12 
Star,  1037, 

5«  Treaty  of  May  10,  185-1,  with  the  Shown  ties,  Art.  2,  10  Stat,  1053, 
providing  that  the  selections  for  incompetents  and  minor  orphans  shall 
be  niiidii'  as  near  us  practical  to  their  friends  by  some  disinterested 
person  appointed  by  the  council  and  approved  by  th«  United  States  agent. 
Also  gee  Treaty  of  January  31.  1855,  with  the  Wyandotte.  10  Rfnt.  1159; 
Treaty  of  August  2,  1855;,  with  the  Chippewam  Art,  1,  11  Stat,  633; 
Act  of  Jime  28,  1898,  30  Stilt.  495,  515  (Indian  Territory)  ■ Act  of 
April  11,  1882,  22  Stut.  42  (Crow')  ; Act  of  August  7,  3882,  sec.  5,  22 
Stnt-  341,  342  (Omaha  Tribe),  Tlu>  Act  of  March  2,  1889.  sec,  2,  25  Stat. 
1013,  1015  (Peer ms  and  Mtemte*).  empowers  the  father  to  make  g nixing 
lease  not  exceeding  3 years  for  minors;  and  chiefs,  for  orphans.  No 
allotment  to  orphan  until  21  or  married.  Act  of  February  13,  1S9X*  Art, 
3.  26  Stat.  740,  751  (Sac  and  Fox  Nation  and  Iowa  Tribe),  Heads  of 
family  choose*  lands  for  minor  children.,  but  agent,  chooses  lands  for 
orphans  nml  persons  of  unsound  mltul.  Treaty  of  November  15*  1861, 
with  the  Pottawatomie*,  An.  2,  12  StnU  1191.  1192;  Treaty  of  October 
18*  1864,  with  the  Cblppuwa*,  Art,  3,  14  Stat.  G57,  008 ; Act  of  February 
8,  18S7,  24  Stat,  3§8. 


tehdnnee  of  oriilini)  I'hiidrcn  between  7 ;m<l  IS  who  Imii  no 
guardians,"*1 

Congress  has  confpiTpd  on  pureiits  c'prtnin  rights  with  respect 
to  the  property  of  miiior  ehiklren.2"14  The  iHiriiinistrntive  prnetice 
of  the  Department  of  the  Interior  reQulrc*  that  a minor  be  repre 
netifed  in  some  csi sen,  such  jih  the  relinciniHlimenr  or  inheritance 
of  I ml  fun  trust  la  nil 

B.  RESTRICTED  MEANINGS 

(1>  Inability  to  alienate  land,"'*’—  Perhaps  the  most  frequent 
special  use  of  the  term  "iiieoinpetoney”  is  to  describe  the  status 
of  mi  Indian  incapable  of  alienntilig  some  ^ or  nil  of  hin  real 
property,  Such  nn  Indian  may  he  competent  in  the  ordinary 
legal  sense.  An  outstanding  example  Is  Charles  Curtis,  who. 
though  he  been  me  Senator  and  Vice  President  of  the  United 
States,  remained  all  his  life  an  Incompetent  Indian,  incapable 
of  disposing  of  his  trust  property  by  deed  fir  devise,  without 
securing  the  approval  of  the  Secretary  of  the  Interior. 

This  striking  example  indicates  that  a determination  of  gen- 
eral competency  is  not  always  ffuffictont  to  cause  the  Secretary 
to  issue  a certificate  of  competency  permitting  the?  Indian  t<>  dis- 
pose of  his  restricted  properly.  In  determining  whether  to  re- 
move rent  fictions,  the  Secretary  must  decide,  not  only  the 
‘‘competency”  of  the  Indian,  but  also  whether  such  removal 
would  bo  for  flio  host:  interest  of  the  Indian.21® 


Trent y of  S^pfembef  24,  1857*  with  tlin  Pawnee*.  Art.  3,  il  Stdf. 
729,  730, 

Act  of  June  28,  1906.  see.  7,  34  Stat.  539,  545  (Osage),  which 
confers  on  parents  of  minor  membet^  of  the  tribe  the  control  anti  urc 
of  their  Injidi,  together  with  ita  proceeds;  until  the*  minors  reach 
majority. 

Allotments  to  minor  children  under  sec,  4 of  the  General  Allotment 
Act,  ns  amended,  arc  m?iele  when  the  parent  lifts  settled  upon  the  public 
lands,  is  himself  entitled  to  nn  allotment , ami  is  n recognized  member 
of  an  Indian  tribe  or  entitled  to  such  naeognitfort  according  to  the  tribal 
laws  and  Usages.  35  D,  D,  549  (1907)  ? 4.0  L,  D,  148  (1911)  ; 41  D,  D, 
026  (1913)  ; 43  L.  I>,  J49  (X914) , 

An  administrative  flndiilg  that  mi  Indiiiti  had  renched  majority  *s  not 
conclusive  upon  jt  de term ipnt ion  of  whether  a deed  of  land  made  by  him 
after  the  tssiiaucc  of  a patent  was  subject  to  a state  law  permitting 
disaffirmance  of  n contract  made  In  Infancy.  Dickson  v.  Duck  Lond  Go,, 
242  U.  S,  373  (3817), 

The  rights  of  minors  are  discussed  in  13  L,  D,  318  (1891),  30  L,  D, 
532,  536  (1901),  »f»  U D.  145  (1906),  38  L,  D,  422  (1910),  and  43  U D, 
12,5  i 1914)  „ 

The  righlfs  of  heirs  upon  death  of  ftllofteo  befure  exp  I ration  of  trust 
period  anil  before  issuance  i it  fee  simple  patent  without  having  made 
will,  ft  ns  discussed  iti  40  L.  D,  tm  (1911),  Also  gee  38  U,  D,  422  (1910)  ; 
38  Ij.  D.  427  (1910), 

For  iiiiei'prctation  of  see.  4 of  the  General  Allotment  Actf  author* 
fgfi}£  the  allotmeint  of  public  lands  ou  hehaiS  o£  minor  children  where 
tile  parent  settled  and  made  bis  home  on  public  domain,  see  40  L,  D, 
148  (1911)  ; 43  L.  D.  12»v  128  <1914).  This  secii^n  includes  et«3p  chil- 
dren and  all  other  children  to  whom  the  settler  stands  in  loco  parerffi#, 
41  L,  D.  626  (3913) , 43  L,  D.  149  (1914),  44  L.  D,  520  (1916)  ; who  are 
recognized  members  of  the  trltK?  or  entitled  to  rceogoized,  35  L.  D, 
049  (1907)  ; but  orphan  children  tinder  18  are  not  entitled  to  benefttf, 
8 L,  D.  647  (1889)1  nor  children  of  parents  who  are  digciuaflified  from 
benefits,  44  b . D.  188  (3915),  For  interpretations  of  other  AlAotawnt 
acts  affecting  minors,  see:  35  L.  D,  287  (1$92)  ; 24  b.  D,  Ml  (189?)  ■ 
40  h.  D.  4,  9 (1911)  ; 43  b.  D.  125,  149*  504  (1914). 

*»»  This  practice  has  been  upheld  by  the  courts,  Henkel  v.  United 
States,  237  U.  S.  43  (l915>*  aff'g  196  Fed.  345  <C  O.  A.  9„  1912). 

On  restrictions  on  alienation,  see  Chapter  il,  Hee,  4;  on  lleasinK, 
wee.  5 slid  Smith  v.  McCullough,  270  TJ,  S,  456  ( 1926). 

s*  The  Act  of  April  IS,  1012,  sec.  8,  37  Stat*  86,  defined  ‘‘compc- 
tent,,>  as  used  therein  to  ‘’mean  o person  to  whom  .a  certificate  has  been 
issued  authorising  alienation  of  all  the  lands  comprising  his  allotment, 
except  his  homestead/' 

*u!W/2ftfm«  V,  Johnson,  239  U.  §,  414.  418,  419*  <1015),  While  the 
Secretary  may- permit  the  h&U  of  trust  lands,  he  may  retain  cf&ulrol 
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PERSONAL  RIGHTS  AND  LIBERTIES  OP  INDIANS 


An  Indian  may  be  declared  competent  to  alienate  Ills  Ismd.  and 
UH*n,  having  become  hindlegs  may  inherit  projierty  in  a 
restricted  estate  and  tints  become  Incompetent  again.** 

An  administrative  holding  analyzes  the  material  difference 
between  the  removal  of  restrictions  against  alienation  and  the 
issuance  of  a certificate  of  competency : 270 

* * * At  times  and  under  given  ed  renin  stances 

restrictions  against  alienation  as  applied  to  lands  allotted 
to  fiit*  Indians;  savor  largely  of  covenants  running  with 
the  laud.  Competency*  of  course,  is  a personal  attribute 
or  equation.  Those  two,  competency  and  the  power  m 
alienate  certain  lands  arc  not  synonymous  or  even  coex- 
istent factors  in  nil  cases.  Frequently  they  go  hand  in 
hand  but  not  necessarily  always  so.  Congress  itself,  at 
times,  lias  lifted  restrictions  against  alienation,  in  masse, 
without  special  regard  .to  the  competency  of  the  Individual 
Indian  land  owners.  With  respect  to  the  Ganges,  as 
previously  shown,  under  the  net  of  KKHh  the  issuance  of 
a certificate  of  competency  did  not  remove  the  restrictions 
against  alienation  of  the  homestead  and  under  other 
legislation  dealing  with  these  people,  the  Secretary  of 
the  Interior  is  empowered  to  lift  the  restrictions  against 
fihentition  on  part  or  nil  of  their  allotted  hinds  including 
the  homes  tends  even  in  the  hands  of  incompetent  mem- 
bers op  thi*  tribe;  net  of  March  3,  M09  (ffi  Hint  778)  - 
act  of  Mny  25,  1P1S  (40  Stiff.  5111-570).  This  but.  ngniil 
emphasizes  the  fact  that,  removal  of  restrictions  against 
Alienation  is  not  synonymous  with  competency,  or  the 
right  to  a certificate  of  that,  diameter.  (I‘p.  8-{). ) 

(a)  NtatutvH.- — The  following  provision  of  the  Act  of  May  8, 
fill  list  rates  this  urn  of  the  term  i 

* * * J’nn-Nlrd,  That  the  Secretary  of  the  Interior 
may,  In  Jus  discretion,  find  ho  j*  hereby  authorised, 
whenever  he  shall  ho  satisfied  that  any  Indian  allottee  is 
competent  and  capable  of  managing  his  or  her  affairs  at 
airy  time  to  cause  to  be  issued  to  such  allottee  a patent  in 
fe©  simple,  and  thereafter  all  restrictions  ns  to  sale 
incumbrance,  or  taxation  of  said  laud  *hnll  be  re- 
moved and  said  hind  shall  not  be  liable  to  the  satisfaction 
of  any  debt  contracted  prior  to  the  issuing  0f  8ueh 
potent:  * * *t 

J lie  Circuit  of  Appeals,2™  in  construing  this  provision,  said 
that  the  Indian  “shall  have  at  least  sufficient  ability,  knowledge, 
experience,  and  judgment  to  enable  him  to  conduct  the  negothi- 
tions  for  the  sale  of  his  land  and  to  care,  for#  manage,  invest, 
and  dispose  of  its  proceeds  with  such  a reasonable  degree  of 
prudence  and  wisdom  as  will  be  likely  to  prevent  him  from 
losing  the  benefit  of  his  property  of  its  proceeds/* 


over  the  investment  of  the  proceeds,  Sunderland  v.  tin  tied  State*  2m 
V.  S.  220  (1024),  ncr*  287  Fed.  4GS  (C,  C,  A.  8,  192.1).  Also  see 
Chapter  5,  sew  ti. 

^Indfo»  Lund  Tenure,  Eeonoraio  Status,  nod  Population  Triads, 
I't.  X.  of  the  Supplementary  Report  of  the  band  Planning  Committee 
to  the  National  Resources  Board  <10351,  p.  1, 

Op.  Sol.  Jr  f>„  M,  19190,  June  2,  1926. 

^*34  Stilt.  182,  183,  20  V.  B,  C,  349,  For  regulations  regarding  this 
statute  see  25  C.  P.  R.  241.1-241.2. 

" United  State*  V.  BrheU.  227  Fed.  709.  770  (C.  C,  A,  8,  3915). 
This  ease  hem  that:  the  Secretary  mny  pot  determine  such  competency 
by  an  arbitrary  test,  such  as  the  Indian's  awareness  of  the  effect  of 
hit*  deeding  restricted  property,  saying,  “*  * * person  might  know 

be  was  making  a dml  to  his  property,  and  that  after  he  annle  and 
delivered  the  deed  he  could  not  n^nfn  ids  property,  and  yet  be  utterly 
incapable  of  managing  his  affairs,  the  naif*  of  hi*  property,  or  the  can 
<rf  apposition  of  the  proceeds.  * * V <P.  7 TO.)  Also  see  Miller  y. 

0 Ultra  states,  57  F,  2d  937  (0.  C.  A.  10  1932) 


The  sarin*  court.  In  another  said: 

* * . * ^hc  chief  imriM>Ho  and  main  object  of  the 

restriction  upon  alienation  is  hot  to  proven!  the  Incom- 
petent Indian  from  rolling  hi-s  land  for  a price  too  low, 
hut  to  prevent  him  from  soiling  it.  at  nil.  to  the  end  that 
lit*  shall  be  prevented  from  losing,  giving  away,  or  sqiian- 
tlct ing  1(8  proceeds  anti  thus  hi*  loft  dependent  upon  the 
government  Or  upon  charity  for  life  support.  * * * 

(P,  770*) 

Another  important  act,  Illustrating  a somewhat  similar  eon- 
cept  of  hiemnpotoney  is  the-  Act  of  March  1,  IfloT*1  which 
provides : 

lhat  any  ikmcnmpotenl  Indian  to  whom  u patent  con- 
taining- restrictions  against  alienation  has  been  issued 
tor  an  allotment  of  laud  in  severalty.  under  any  law  or 
treaty,  or  who  may  have  an  interest  in  any  allotment 
ny  inherit  a net*,  mny  sell  or  convey  all  or  anv  part 
of  such  allotment  or  such  inherited  interest  on  such 
terms  ami  condition#  and  under  such  rules  and  rcsubi- 
lions  as  the  Secretary  of  the  Interior  mnv  prescribe,  and 
(lie  proceeds  derived  therefrom  shall  be  used  for  the 
benefit  of  the  allottee  or  heir  so  disposing  of  ins  land 
or  interns!,  under  the  aupervteion  of  the  Commissioner 
of  Indian  Affairs;  * * * 

A federal  district  court 2Tfl  in  construing  this  provision  at  first 
treated  the*  term  “umiVMinpeteiff”  ns  equivalent  to  “incompetent/* 
and  its  Implying  the  ordinary  legal  meaning  of  IiicontpctPiicy 
legal  incapacity,  duo  to  nonage*,  imbecility,  or  Insanity.”  Upon 
m^iisidemtion  tlie  court  thought  such  restriction  <>f  its  menn- 
Ing  was  too  narrow.  It  also  discussed  the  provisions  of  section  I 
of  Na*  Act  of  June  2fi,  3 030/™  Which  Ailfhnrta'ft  the  Seen Hniy  of 
the  Interior 

* * * In  h*H  discretion  to  Issue  a certificate  of  com- 

petency, upon  application  Ihcrefot,  to  any  Indian,  or,  in 
case  of  bis  death,  to  life  heirs,  to  whom  ix  patent  in  fee 
comninmg  restrictions  mi  itfteuatton  has  boon  or  may 
hereafter  be  issued,  and  such  certificate  shall  Jmve  the 
effect  of  removing  the  restrictions  on  tiHcnntion  contained 
in  such  patent.  (P.  407.) 

rJJu*  court  concluded : 

* * . ^ while  as  applied  to  Indians  the  terms  “com- 

petency” mid  “noneompetemy"  or  ‘fineompeteney”  are 
used  m their  ordinary  legal  sense,  there  is  n presumption, 
conclusive  upon  the  courts,  that  until  the  restriction 
against : ulicnntion  is*  removed  in  the  maimer  provided  by 
HU//ut  u 1 through  the  U&jise  of  time  or  the  positive  action 
of  the  Secretary  of  the  Interior,  the  allottee  continues  to 
be  an  incompetent”  Indian,  at  least  its  m far  as  concerns 
the  ifinrl  to  which  the  restriction  relates.  (Pji,  407_49g.) 

Under  the  3010  act  the  determination  of  competency  and  the 
issuance  of  n patent  in  fee  simple  wore  both  conditions  precedent 
(o  the  removal  of  restrictions  on  alienation  and  “the  issuance  of 
n patent  in  foe  simple  by  the  Secretary  is  not  mandatory  upon 
his  being  satisfied  that  a trust  allottee  is  competent  and  capable 
of  managing  his  own  affairs/’ 2f7 


3ts  tint  ted  States  v,  Bclcth  227  Fed,  775  (C.  C.  A,  H,  |ytr>) 

274  34  Stilt.  1015.  1018,  25  U.  8.  C.  405. 

m United  States  v.  Nez  Ferre  Of /uu tit,  Idaho.  267  Fed  499  497 
fD,  O.  D.  Idaho  1917),  ’ ’ ' * 

276  J6  Spit.  855,  25  U.  8.  C,  372,  For  regulations  regarding  eertiS- 
eates  of  competency  hcq  25  O,  F.  R.  24 1.3-24 3 7. 

y *lE»<Trt'  P<r0t  90  F?  2<1  34  C*  A'  7'  1938),  cert.  den.  106 

t . 64  3, 


THE  MEANINGS  OF  “WARDSHIP" 


169 


Statutory  "*  and  ndmlnistruiiYi* dlstiiwiiuii*  in  tin*  determi- 
nation uf  (‘timpiUoAi'y  to  «« freely  often  hingt*  on  tin* 
ipm 1 1 rum  of  tin*  Indian  blood  of  tin*  allot  Iimv™ 

i In  Treaties- -Many  TveuHc.N  (niifniu  special  provisions  pro- 
viding for  the  separation  of  rmupiMOriT  and  incompetent  In- 


a»*  l-’iir  example  the  Act  of  Fetmnify  ilT.  1925.  43  Bint,  loos  (Os ago) , 
dlst  Ingidshe*  between  it  ill* *«itu*r  of  the  Osage  irMir  of  more  lhaii  oiiekulf 
hhiiHl  nini  niie  with  less.  .Vi, so  see  Act  #»f  March  1.  1007,  34  Slat.  1015, 
1054,  which  iv-IihfVi-i*  ihc  renhlrtiuns  upon  alienation  of  allotments  t.f 
OhippewaH  of  mixed  Mood  Imposed  liy  the  Henenil  Allotment  Act;  Art 
of  May  *27.  35  Shit.  312  I Kivu  Civil  toed  Tribes).  diH«UHSed  in 

United  Stairs  v.  /tarthtt,  255  1 8.  72  flt»H  >.  liiT’g  20$  Fed.  4i«  O’,  C,  A. 

8,  tlll.'ij,  nml  Whitt  hurt  Fi  v,  Cnnefnrd,  tVJ  F.  2d  249  IK'.  C,  A.  10.  10:17), 
nflf’ir  huh  main.  Whttrhurrh  v.  Huvtjv.  17  F.  Sil pp.  234  IP.  l\  OKIa,  19311), 
Act  of  June  ii  i , 1000,  34  Suit,  525,  353,  iiifrrptWid  in  United  Sin  ft*  v, 
/-’ins/  .Vafifiwd  /!«»/.-.  201  r.  S,  245  (1014),  nlT'jr  2UK  Fed.  988  (C,  0=  A. 
K,  1913),  Art  of  June  25.  IPfO,  see.  I,  :ld  Kbit.  K.V.,  25  t‘,  S.  i\  072. 
Interpreted  in  t/nf/r/l  y.  X'Prrfrwm'  ,ViTv*J»h7e  <ro.«  U8  f*.  2d  155j, 

THU  (O,  V,  A.  9.  1933), 

Tim  conns  have  justified  these  (list iticf ions,  The  court  in  United 
Stairs  v,  Shark.,  is?  Fed.  *02  f<\  <\  K.  D.  Ok  hi.  if>11).  said  ■ 

* * * The  varying  degrees  of  blood  most  nai  11  rally  become 

the  lines  of  cleinnrem  inn  between  tlm  different  classes,  because 
experience  shows  I hut  generally  speaking  the  greater  percentage 
of  Indian  blond  si  given  allottee  has,  the  less  m pal)  le  he  is  liy 
natural  qiinlitle it hm  and  experience  to  mdimge  Ida  property. 

* + * fF,  870.) 

Also  see  Thjer  V,  UVsb’ia  /in',  stmt  tit  Co..  221  II.  S.  2 80.  300.  308 
(iPll)i  United  Sian*  v.  Willin',  213  r.  S.  452.  4(12  (11>IT)  ; thpted 
Stairs  V.  Fnynson.  247  V.  S.  >75  < hMK),  iitr’g  225  Fed,  074  (C\  (\  A,  8. 
IP  15)  ; 24  ftp.  A.  (I.  275.  28!  11924), 

-•:i  Annual  Report  of  OoWniixtfiuwf  of  hi'liaii  A flail's,  p.  3 11417)  : 

While  <4  himfngh'jilly  a tiremHi  dormice  of  while  blood  has  not 
heretofore  been  h criterion  of  competency,  nor  even  now  Is  It 
always  a safe  shttlffiu'd.  k is  almost  mi  itxhdn  flint  an  Indian  who 
has  a larger  proportion  of  white  Idood  fjmn  hnltmi  pnrtakuM  more 
of  the  eh:i  fact  efist  h*s  of  tin?  fofjiwr  than  of  flic  latter.  Til  I bought 
and  action,  so  far  as  the  huftlncftrf  World  Is  convefried,  lie  nPproxi- 
iji ntes  nrore  closely  to  the  while  Idnod  nneiHtry. 

2^-  Tlic  determination  of  e»>  in  put  envy  Is  often  a difficult  administrative 
decision,  Deiipp,  The  Indian  mid  III*  Problem  (li)IO).  pp,  U7-78-  Also 
see  SehmocKi'bfer,  'rtp*  Oilier*  of  Indlait  AlTlilrP,  Its  History,  Aribltios, 
and  OrgnuiKittioii  <Ift27),  p.  2th  lhufltg  Home  periods  tin?  Indian  Serv- 
ice was  desirous  of  declaring  Indians  competent.  Ah  Pun.1  Itepori  of 
the  fViiniilsjdoner  nim  Indian  Attaifs  (HltS),  pp,  22,  47,  id.  (1517).  p,  11, 
(’ongfegs  ismiietitnf*s  nutfiorigeH  tin*  SiMTetnry  tif  the  Itili'i'lot1  I « » appoint 
it  cohtnuKHlpH  to  classify  the  competent  ami  inronipetent.  Italians  uf  an 

SECTION  9,  THE  MEAI 

Thu  rtdnt ioiisjiip  uf  guncdhiu  siiul  wuvd«  at  uondnem  InWj  Is  n 
TPhiftoti  multT  whfclh  tyfiii'an.Vj  Uuj  gminHan  Ur>  has  ctisfcnly 
of  tin?  ward '8  porsoii  and  enri  dec i tie  where  the  ward  is  to 
reside,  ( h)  is  required  to  educate  mid  maintain  the  ward,  out 
uf  the  ward’s  estate*  (c>  Is  alitliorixcd  to  manage  the  ward’s 
property,  for  the  benefit  of  the  ward,  (d ) is  prooiudert  from 
profiting  at  the  expense  of  the  ward’B  estate,  or  acquiring  any 
interest  therein,  (c)  is  vesponsible  to  the  courts  and  to  the  ward, 
at  such  time  ns  the  ward  may  become  aui  iurlft,  for  an  nceormting 
with  respect:  to  the  conduct  of  the  guardianship,2^ 

If  is  clear  that  this  relationship  does  not  exist  between  the 
Uni  tod  States  nml  the  Indians,  although  there  are  important 
similarities  find  suggestive  parallels  between  the  two  relation- 
ships, The  imlath>t)*tfilp  of  the  Utiited  States  to  the  Indian 
Iribn*  stud  flieilr  nietuhnrs  is  itualyml  111  Kmny  other  sections 
ami  chapters  of  this  work,  mid  H %vcmld  be  futile  to  treat  under 


w i Srhoului*.  Marrlng(‘f  Divorce,  Sepnrnttmb  and  DnmoHfic  Relntlons 
<<Mh  ed,,  102t),  pt.  IV. 


Ilians.*8  Tire  Treaty  (if  net  alter  1S„  lSG4.s's  hotwi»on  tile  UnUed 
Stales  and  flu*  • 'hipiHTvuM  provides  that  the  agent  shall  divide  flu* 
Indians  who  have  selected  lands  into  two  classes : 

Those  who  are  intelligent,  ami  have  snifieient  education; 
and  are  qualified  hy  business  Habits  to  prudently  manage 
their  affairs,  shall  be  set  down  as  ‘TompetentsT  and 
those  who  are  uneducated,  of  unqualified  in  other  respects 
to  prudently  manage  their  affairs,  or  who  are  of  idle,, 
wandering,  or  dissolute  habits*  and  all  orphans,  shall  be 
set  down  as  “those  not  so  competent/" 

The  United  States  agreed  to  issue  fee  patent*  to  the  etmipeiem 
Indians,  but  the  incoiuiaTents  could  not  alienate  their  land  with- 
out the  consent  of  the  Secretary  of  the  Interior, 

(2)  Inability  to  receive  of  spend  funds.— Another  special  mean- 
ing of  “iiHifmqHTeiiey^  is  liability  control  funds,  illustrated 
by  tin*  Act  of  Ala reh  % which  authorises  the  Secretary 

of  the  Inferior  t<»  designate  nny  Individual  Indian  belonging  to 
any  tribe  whom  he  deems  capable  of  managing  bis  affairs  to  be 
apportioned  his  pro  nda  aba  res  of  tribal  fumls.*** 


Indian  tribe  ((’row  Act  of  ,lnm>  4.  1020.  am.  1.2,  -It  SUit.  751).  For 
fiirtlier  disrussion  see  Fliiipon*  5,  see,  13,  and  t’hapfer  12,  see,  2. 

The  Circuit  Court  of  Appeals  in  Cully  v,  MfU/teU,  37  F.  2d  403 
(C.  C,  A.  10.  1980).  tvroti* ; 

T t Congress  were  concermHT  almio  with  IncorniiiUenry  In  fact,  «oino 
Intebigenco  tests  wmihi  Imvo  been  more  npprupi'kttt1.  far  Indians, 
like  whiles,  (lifter  lit  mental  stutilre.  and  some  fidl-biooclH  hie 
actually  more  competent  than  other  half-hloods.  (P,  408. > 

Alfwj  SCO  United  States  v.  PirHt  X ni tonal  Itiink  t\f  Detroit.  234  I.T,  8,  245 
(1014), 

3X1  Treaty  of  May  24,  1834,  with  the  ChlekoHaws,  Art.  4,  7 Slat.  45U  ; 
Treaty  of  Jainmfy  31,  1855,  with  the  Wyandot!.1*,  Art,  2,  1(>  St^t.  115*1, 
ifiterpreliMl  hi  li  Op,  A.  ts.  7?»7  (1805).  Treaty  of  October  18,  18IH, 
with  the  Chippewa,  Art.  8,  14  Bint.  057,  058.  Treaties  providing  for 
restrictions  on  itHvniitiim ; Treaty  of  July  10,  1851b  with  the  Swnu 
Creek  and  Black  Uiver  Chippewa  and  file  Mu  nsec  or  Oil  fist  um  Ijidians, 
12  Stilt.  1105;  Treaty  of  October  5,  1859,  with  the  Kansas  Tribe,  Art,  3, 
12  Slat,  lilt,  H12:  Treaty  of  February  18.  TsdJ,  with  the  Anipfihnw 
ntid  Cheyoimc  ri»flhtn«.  Art,  3,  32  Sfnt.  1103,  1104. 

14*  Stnc  057,  ftm. 

2M.34  Sfat.  1221. 

asi  Another  use  of  the  term  is  to  describe  the  legal  Incapacity  of  an 
Osage  to  expend  his  income,  See  Chapter  22,  see,  iUll,  fi.v  parte  Peru, 
nn  F,  2d  28,  34  ( C . V.  A,  7.  1938)  cert,  den.  :u)«  U,  S 043.  Also  see 
Parks  v.  Ickr*,-  Of)  F»  2d  221  (App.  Id.  C.  1f>34),  Wirnrtt  v.  United  State*, 
82  F.  2d  705  (C.  C,  A.  tl,  1030),  cert,  den.  299  V,  8,  540,  reliiniruig  den, 
299  IT,  S-  020, 

INGS  OF  “WARDSHIP” 

the  beading  u£  “wurdshlp”  I he  many  aspects  of  that  relation 
which  are  analyzed  id 80 Where  tinder  more  precise  topical  head- 
ings, Rather  we  shall  attempt  in  the  present  section  to  clarify 
and  separate  the  various  questions  that  have  frequently  been 
fused  or  confused  under  the  term  “wardship.” 

The  term  “ward*’  has  been  applied  to  Indians  in  many  dif- 
ferent senses  anil  the  failure  to  distinguish  among  these  differ- 
ent .reuses  is  responsible  for  a considerable  amount  of  confusion. 
Today  a careful  draftsman  of  statutes  will  not  use  the  term 
’•ward  Indian”  01%  if  he  uses  the  term  at  all,  will  expressly  define 
it  for  the  purposes  of  the  statute.  The  fact  remains,  however, 
that  the  term  “ward  Indian”  has  been  used  in  several  statutes.-*0 


Rims  for  example.  Act  of  June  10,  1028,  sec.  1,  02  Still.  606,  25 
U.  8.  <%  A.  2-11,  amending  H.  S.  we.  21Z9;  Act  of  May  27,  1908,  30  St«t, 
312  IFire  Civilised  Tribes).  The  Act  of  February  25,  1933,  47  Sint. 
907,  25  11.  R,  C.  14,  rofern  to  Indians  “wlin  are  recdgiiisml  wiu-da  of  the 
Federal  cJoverimieiit/'  and  tbe  Act  uf  Fehrimry  14.  1920.  41  Stut.  408, 
410.  25  U,  R»  0.  282,  refers  to  ’Tmllan  children  who  arc  wards  of  the  Gov. 
eminent/1 
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PERSONAL,  RIGHTS  AND  LIBERTIES  OF  INDIANS 


Li  few  1 rear i as, ^ and  muny  judicial  opinions.**  It  may  help  us 
to  avoid  soJin1  of  the  fallacies  time  result  from  w shuffling  of  the 
different  meaningH  of  tlie  term  “wardship**  to  survey  these  vari- 
ous meanings.  Wo  shall  find  at  least  10  distinct  connotations 
of  the  term  in  various  contexts,3® 

A.  WARDS  AS  DOMESTIC  DEPENDENT  NATIONS 

Like  no  many  other  concepts  in  Indian  law,  the  idea  of  “ward- 
ship" appears  to  have  been  first  utilized  by  Chief  Justice  Mar- 
shall.*”  lit  fairness  to  the  great  Chief  Justice,  however,  it  must 
he  said  that  lie  used  the  term  with  more  respect  fur  its  accepted 
legal  signftlciijice  than  some  of  his  successors  have  shown.  lie 
did  not  apply  the  term  “ward”  to  Individual  Indians;  lie  applied 
the  term  to  Indian  tribes,  lie  did  not  say  that  Indian  tribes 
were  wards  of  the  Government  but  only  that  the  relation  to  the 
Huffed  States  of  the  Indian  tribes  Within  its  territorial  limits 
rrxrnthh m that  of  a ward  to  his  guardian,3’1  The  Chief  Justice 
iuisicned  to  explain  this  sentence  by  offering  a bill  of  particulars 
( pp,  37-18)  : 

They  look  to  our  government  for  protection;  relj*  upon 
its  kindness  and  its  power;  appeal  to  it  for  relief  to  their 
wants;  mul  address  the  president  as  their  great  father. 
They  and  their  country  are  considered  by  foreign  nations, 
as  Well  as  fry  ourselves,  as  being  so  completely  under  the 
sovereignty  and  dominion  of  the  United  States,  that  any 
attempt  to  acquire  their  lands,  or  to  form  a political  con- 
nection with  them,  would  be  considered  by  all  as  an  in- 
vasion of  our  territory  and  an  act  of  hostility. 

The  court  went  on  to  say  (p.  IS)  : 

These  considerations  go  fur  to  support  the  opinion,  that 
the  framers  of  our  constitution  had  not  the  Indian  tribes 
in  view,  when  they  opened  the  courts  of  the  Union  to 
controversies  between  a state  or  the  citizens  thereof  and 
foreign  states, 

The  question  in  the  ease  was  whether  the  Supreme  Court  had 
jurisdiction  to  entertain  a suit  by  the  Cherokee  Nation  against 
the  State  of  Georgia  under  that  provision  of  the  Constitution 
(Art.  Ill,  see,  2)  which  provides  for  the  extension  of  the  federal 
judicial  power  “to  controversies  * * * between  a State 

* * * and  foreign  States  * * To  that  question  the 

following  answer  was  given: 

The  Court  1ms  bestowed  its  best  attention  on  this  ques- 
tion,. and,  after  mature  deliberation,  the  majority  is  of 
opinion,  that  sui  Indian  tribe  or  nation  within  the  United 
States  is  not  a foreign  state,  In  the  sense  of  the  constitu- 
tion : and  en idiot  maintain  an  action  in  the  courts  of  tlie 
United  States,  (P,  20.) 


!HArf.  10  of  the  Treaty  of  April  1,  JS50,  with  the  Wyaudots,  9 gtnt. 
987,  which  provides  that  “persona  adjudged  to  be  incompetent  to  take 
care  of  tbuir  property  * * • skull  become  the  wards  of  tliii  United 

States  * * *J* 

-K8  Often  the  courts  have  described  speeifle  tribes  of  Indians  as  wards, 
See  Orcf/oti  v.  mtcJlroak,  202  U.  S.  60,  70  (1906)  (Klamath)  ; Ess  parti' 
Webb,  225  U,  S,  603,  684  (1912)  (Five  Civilized  Tribes)  : LaMotte  v. 
United  States,  204  U,  S,  570,  075  (1921)  (Osage)  ; Jaybird  Mining  Co . v. 
Weir,  271  U.  S.  609.  612  (1920)  (Qunpaw)  ; United  States  y.  Candelaria , 
273  U-  S,  432,  443  (li  , .,)  (Pueblo);  British  American  Co.  v.  Board, 
299  U.  S,  109.  160  (1936)  (Blnckfeet). 

*MTlie  number  nf  ways  in  which  these  30  meanings  can  be  combined 
is  two  to  the  tenth  power  minus  one,  that  is  to  say,  1,023.  It  would  be 
obviously  impossible  to  analyze  all  of  these  combinations  within  the 
confines  Of  this  work, 

mo  Analogies  to  the  common  law  concept  of  wardship  nmy  he  found 
in  t!ie  early  Spanish  and  French  recognition  that  the  Indians  wer© 
not  able  to  deal  with  the  whites  on  an  equal  footing  and  required  special 
governmental  protection.  See  Chateau  v.  Molony , 16  How,  203  (1853), 
Also  see  United  States  V,  Douglas,  190  Fed.  482  (C,  C,  A.  S,  1911),  for 
a theory  of  the  origin  of  guardianship,  * 

**1 Cherokee  Nation  V.  Georgia,  5 Ret.  1,  17,  18,  20  (1831). 


Thus  hi  its  original  and  most  precise  sign  I lien  tiofi  the  lerni 
“ward"  was  applied  (a)  to  tribes  rather  than  to  individuals,  (&) 
as  a suggestive  analogy  rather  than  as  an  exact  dcFCTiplUnii  and 
( c?)  to  distinguish  an  Indian  tribe  from  a foreign  state. 

It  should  be  noted  that  the  basis  upon  which  the  Supreme 
Court  applied  the  concept  of  wardship  was  the  acceptance  of 
that  status,  in  effect,  by  the  Indian  tribes  themselves:  “They 
look  to  our  government  for  protection *  * * V*  For  many 
years  after  the  decision  in  Cherokee  Nation  v.  Georgia,  the  In- 
dian tribes  continued  to  emphasize,  in  their  treaties  with  the 
United  Slates,  tlieir  dependence  upon  the  protection  of  the 
Federal  Government.^ 

B.  WARDS  AS  TRIBES  SUBJECT  TO  CONGRESSIONAL 
POWER 

By  a natural  extension  of  the  term,  “wardship"  came  to  be 
commonly  used  to  connote  the  submission  of  Indian  tribes  to 
congressional  legislation.  The  power  of  Congress  to  legislate  in 
mat  tors  affecting  the  Indian  tribes  was  expressly  recognized  by 
tlie  tribes  themselves  in  many  early  treaties,*®3  Thus,  quite 
apart  from  the  specific  power  given  by  the  Constitution  to 
Congress  to  regulate  commerce  with  the  Indian  tribes,  there 
came  to  be  recognized,  as  an  outgrowth  of  the  federal  treaty- 
making power  mid  the  power  of  Congress  to  legislate  for  the 
effectuation  of  treaties,  a broad  and  vaguely  defined  congres- 
sional power  over  Indian  affairs,2*1  By  virtue  of  this  power, 
congressional  legislation  that  would  have  been  unconstitutional 
if  applied  to  non-Indians  was  held  hi  he  constitutional  when 
limited  in  its  application  to  Indians.  In  this  sense,  “wardship” 
was  still  a concept  applicable  primarily  to  the  Indian  tribe, 
rather  than  to  the  individual  members  thereof,  since  it  was  the 
tribe  as  such  that  entered  Into  treaties.  As  with  the  original 
meaning  of  the  term  “wardship, “ the  justification  of  the  result 
reached,  in  this  ease  the  extension  of  congressional  power,  was 
found  in  a course  of  action  to  which  the  Indian  tribes  them- 
selves had  expressly  consented. 

The  effective  meaning  of  the  term  “wardship,"  in  the  sense 
of  special  subjection  to  congressional  power,  is  to  be  found 
entirely  in  the  realm  of  constitutional  law.  The  extent  of  this 
constitutional  power  is  a matter  dealt  with  in  other  chapters. 
Eor  the  present  it  is  enough  to  note  that  this  power  is  utilized 
in  two?  general  ways:  (1)  as  a justification  for  congressional 
legislation  in  mutters  ordinarily  within  the  exclusive  control  of 
I ho  states,205  and  (2)  as  a justification  for  federal  legislation 
which  would  be  considered  “confiscatory”  if  applied  to  non* 
Indians.2®0 

In  upholding  the  power  of  Congress  to  confer  jurisdiction  upon 
the  federal  courts  over  certain  crimes  committed  on  Indian 
reservations  within  a state,  the  Supreme  Court  of  the  United 
States  said : 207 

* * * These  Indian  tribes  are  the  wards  of  the  nation. 

They  are  communities  dependent  on  the  United  States, 
Dependent  largely  for  their  daily  food.  Dependent  for 
their  political  rights.  They  owe  no  allegiance  to  the 
States,  and  receive  from  them  no  protection.  Because  of 
the  local  ill  feeling,  the  people  of  the  States  where  they 
are  found  are  often  their  deadliest  enemies.  From  their 


2(12  See  Chapter  3,  sec.  3E(1), 

“"Sea  Chapter  3,  sec.  3B(4)  and  Chapter  5,  sec.  2, 
m See  Chop  ter  0,  sec,  2, 

35,5  See  Chapters  5 and  6. 

^See  Chapter  5,  sec.  1. 

**  United  States  v.  Kagpma,  118  U.  S.  375  (1886)  ; also  sea  United 
States  v,  McBratney,  104  Ut  S,  621  (1881).  See  Introduction,  fooU 
note  22, 
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very  weakness  mul  hcdpiesHiio^s,  ho  largely  due  to  tile 
course  of  dealing  of  tin*  Federal  Government  with  them, 
and  the  treaties  in  which  it  has  l Hi  on  promised,  there  arises 
the  duty  of  pro! et-t ion,  and  with  it  the  power.  This  has 
always  been  recognized  by  the  Executive  and  by  Congress, 
and  bv  this  court,  whenever  the  question  has  arisen, 
(Pp,  383-884,) 

Though  state  courts  have  justified  the  regulation  of  Indian 
tribes  by  the  doctrine  of  state  wardship,5™  it  is  settled  that  fed- 
eral guardianship  does  not  terminate  with  the  admission  of  n 
state  into  the  Union,8®*  Although  the  power  ascribed  to  wardship 
in  not  unlimited  and  is  subject  to  constitutional  restrictions,9"0 
the  practical  significance  of  the  wardship  concept  in  these  cases 
is  to  justify  certain  types  of  legislation  that  would  otherwise  be 
held  imoonstUiTfioiuil,  There  is  thus  not  only  an  important 
difference  but  indeed  n striking  contrast  between  the  use  of 
the  wardship  concept  in  relation  to  Indian  tribes  and  the  use  of 
the  concept  in  private  law.  In  private  law,  a guardian  is  sub- 
ject to  rigid  court  control  In  the  administration  of  the  ward’s 
affairs  and  property,  In  constitutional  law  the  guardianship 
relation  Ima  generally  been  invoked  as  a reason  for  relaxing 
court  control  over  the  action  of  the  "guardian." mi 

C,  WARDS  AS  INDIVIDUALS  SUBJECT  TO 
CONGRESSIONAL  POWER 

When  Congress  legislates  with  reference  to  tribal  rights  and 
duties  It  necessarily  affects,  indirectly,  the  rights  and  duties  of 
the  Individual  members  of  the  tribes.  Thus  the  courts,  in  hold- 
ing that  Congress  had  extraordinary  powers  over  Indian  tribes 
as  ‘'wards,'*  were  Indirectly  holding  that  Congress  had  extensive 
powers  in  dealing  with  the  members  of  such  tribes  in  matters 
affecting  their  tribal  relations.  The  courts  soon  made  this  logi- 
cal implication  explicit  and  came  to  apply  the  term  "wards”  to 
individual  Indians,  signifying  the  susceptibility  of  individual 
Indians  to  an  extraordinary  measure  of  congressional  control  in 
matters  affecting  their  tribal  relations,8®* 


■“'*  For  a case  holding  that  the  New  York  Indians  arc  under  the  ward- 
ship of  New  York  State,  see  George  v.  Pierce * 80  Mise.  10r»,  148  N,  ¥, 
Supp.  230  (1914),  Also  see  John  v.  Sabnttis,  G9  Me.  473  (1870)  i 

The  wandering  and  improvident  habits  of  the  remnants  of 
Indian  tribes  within  our  borders  led  our  legislature  at  an  early 
period  to  make  therm  in  a mnrmer,  the  wards  of  the  state,  and 
especially  to  take  the  control  and  regulate  the  tenure  of  their 
lands,  (F,  478,) 

and  Moor  v.  Vcazie,  32  Me.  343  (1850),  aGfd  on  other  grounds,  D5  U,  S- 
567  (1852)  i 


By  the  agreed  statement  it  appears,  that  the  Penobscot  tribe 
of  Indians  “always  have  been,  nnd  now  are  under  the  jurisdiction 
and  guardianship  of  tins  State/’  This  tribe  cannot,  therefore, 
be  one  of  those  referred  to  in  the  constitution  of  the  United 
States.  (F.  308.) 


Also  see  Minnesota  Lawn,  1925,  chapter  291,  p.  3G5 ; 13  Yale  U,  J. 
(1904)  250;  Bice,  The  Position  of  the  American  Indian  in  the  Law  of 
the  United  States,  10  ,1,  Cornp.  Leg.  (1934),  pp.  78-80.  and  memorandum 


filed  by  the  Attorney  General  of  the  United  States  in  United  States  v. 
ITaimlton,  233  Fed,  085,  GSG-690  <D,  C,  W,  D.  N,  Y=  ISIS), 

ms  United  States  v,  Ramsey,  271  V , S.  4G7  (192G)  ; Surplus  Trading 
Co . v,  Cook,  281  U.  S.  G47,  651  (1930), 

mo  Choate  v.  Trapp,  224  U-  §-  660  (1912).  Also  see  Chapter  5 nee.  l. 
*<n  Consider  the  significance  of  the  word  “although*'  jn  the  following 
sentence,  referring  to  the  Five  Civilized  Tribes,  taken  from  the  opinion 
of  the  Supreme  Court  in  Ex  parte  Webb,  225  U,  S-  063  (1912)  ; ‘'Although 
those  tribes  had  long  been  treated  more  liberally  than  other  Indinne, 
they  remained  none  the  less  .wards  of  the  Government,  ond  In  all 
respects  subject  to  its  control/*  (F,  684.) 

a«In  Elk  v.  Wilkins,  112  U.  S-  94,  JOG  (1884).  the  Court  said: 

* * * Put  the  question  whether  any  Indian  tribes,  or  any 

members  thereof,  have  become  So  far  advanced  in  civilization, 
that  they  should  be  let  out  of  a state  of  pupilage.  * * * » » 

a question  to  be  decided  by  the  nation  whose  wards  they 


are  * * -. 

5 Op.  A.  G.  30J  40  (1S4S)  ; 

* * * The  government  deals  directly  not  only  with  the  tribe, 

hut  with  the  individuals  of  the  tribe.  It  exercises  a parental  or 


The  tine  of  the  concept  of  wardship  to  justify  a very  broad 
exercise  of  power  is  also  exemplified  by  judicial  utterances  to 
the  effect  that  state  control  Is  superseded  because  of  federal 
wardship" 

D.  WARDS  AS  SUBJECTS  OF  FEDERAL  COURT 
JURISDICTION 

The  term  “wards  of  the  United  States"  1ms  been  applied  to 
Indians  in  still  u fourth  sense,  as  equivalent  to  the  phrase  “sub- 
ject to  the  Jurisdiction  of  the  federal  coin  tH,’* 301  Certain  federal 
laws  are,  in  terms,  applicable  only  to  Indians,  By  such  laws, 
ami  by  treaties,  Indians  have  been  subjected  to  federal  court 
jurisdiction  in  many  realms  where  noielnrihms  are  amenable 
only  to  courts  of  the  state**.  It  would  he  foolish  to  quarrel  with 
this  use  of  the  term  “wardship"  to  express  a jurisdictional  rela- 
tionship, but  it.  is  Important  to  recognize  that,  “wardship"  in 
this  House  has  no  necessary  connection  with  the  other  senses  of 
tile  term  that  have  been  examined,  A group  of  individuals, 
whether  identified  by  race  or  in  any  other  manner,  may  be  sub- 
jected to  a particular  set  of  laws  administered  by  federal  courts, 
and  in  this  sense  they  might  he  considered  “wards  of  the  Federal 
Government."  This  might  he  the  ease  even  though  the  extent 
of  constitutional  power  vested  in  Congress  over  the  group  in 
question  were  no  greater  than  the  extent  of  the  power  which 
Congress  could  exercise,  hut  has  not  exercised,  over  other  groups. 
Thus  the  fact  that  certain  individuals  are  "wards7’  in  the  juris- 
dictional sense  does  not  mean  that  they  must  he  “wards”  in  the 
constitutional  sense.  Conversely,  individuals  may  be  “wards" 
hi  the  constitutional  sense,  and  yet  if  Congress  has  not  actually 
exercised  its  powers  over  that,  group  but  has  allowed  them  to 
be  dealt,  with  by  the  states,  the  individuals  concerned  would  not 
bo  “wards"  in  the  sense  of  “subjects  of  federal  jurisdiction." 

E.  WARDS  AS  SUBJECTS  OF  ADMINISTRATIVE  POWER 

Still  another  distinct  sense  of  the  term  “wardship"  involves 
the  concept  of  administrative  power.  To  say  that  the  United 
States  has  certain  extraordinary  powers  over  Indians  is  to  say 
that  the  President  and  the  Senate,  by  treaty,  and  that  Congress, 
by  statute,  may  exercise  certain  extraordinary  powers  over  the 
Indians,  powers  which  could  not  constitutionally  be  exercised 
over  non-Indians  generally,  and  it  Is  to  say  that  courts  and 
administrators  may  thereupon  enforce  such  measures.  It  is, 
however,  another  thing  entirely  to  say  that  administrators,  in 
the  absence  of  such  laws  or  treaty  provisions,  may  in  their  wis- 
dom govern  Indians  by  issuing  and  enforcing  administrative 
regulations.  There  is,  therefore,  an  important  distinction  be- 
tween the  concept  of  an  Indian  tribe  or  ail  individual  Indian 
as  a "ward  of  the  United  States"  and  the  concept  of  an  Indian 
tribe  or  individual  as  a “ward  of  the  Interior  Department," 
To  identify  these  concepts  is  to  identify  the  United  States  with 
a particular  branch  of  its  government  and  to  assume  that  the 
powers  of  the  Interior  Department  over  the  Indians,  in  the 
absence  of  treaty  or  statutory  authorization,  are  as  broad  as 
the  powers  of  Congress.  The  error  of  this  assumption  is  ob= 

guardian  authority  over  them  as  a dependent  people,  in  a state 
Of  pupilage.  * * * 

See  also  United  States  v.  Pelican,  232  U.  S,  442  (1914)  ; 19  Op.  A.  G. 
361,  165  (1888). 

203  United-  States  V.  Kagama,  118  U.  S.  375,  383  (1886)  ; Ward  v.  Lone 
bounty,  253  U.  S.  17  (1920)  ; hut  see  United  States  ex  rcl . Kennedy  V. 
Tyler,  209  U.  S.  13  (1925).  On  the  sharp  difference  of  opinion  among 
Indians  on  the  question  of  termination  of  guardianship  see  Meriam, 
op,  cit . pp,  100,  105. 

wgse  United  States  v.  Thomas,  151  IJ.  S.  577,  585  (1894),  and  see 
Chapters  5,  6,  18  and  19. 
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vious  nnrl  the  Implications  of  this  error  have  elsewhere  been 
analyzed*0 

F.  WARDS  AS  BENEFICIARIES  OF  A TRUST 

The  term  “ward4*  lias  sometimes  been  loosely  used  as  a 
synonym  for  “InmcdUmry  of  a trust”  or  "cestui  que  trust,” 
Thus  whi‘ii  land  is  held  by  the  United  States  in  trust  for  an 
Indian  tribe  or  in  trust  for  an  individual  or  group  of  individ- 
uals, it  is  sometimes  said  that  this  creates  a wardship  relation 
ship  by  virtue  of  which  Indians  are  nimble  to  alienate  the  lamb 
The  futility  of  this  method  of  argument  is  shown  by  the  fact 
that  even  where  no  trust  relationship  is  found,  and  the  land 
of  an  Indian  tribe  is  vested  in  fee  simple  in  tlu*  tribe  itself,  the 
land  is  nevertheless  inalienable  (except  in  certain  special 
eases!  by  virtue  of  general  federal  legislation.3"*  Then;  is  thus 
uo  practical  justification  for  the  use  of  the  term  "ward’*  as 
sytiojij inous  with  “cestui  ipie  l rust/’  Obviously  property,  real 
or  personal,  may  he  held  in  trust  for  a perfectly  competent 
individual  who  is  nobody’s  ward,  and  on  the  other  hand  perfect 
title  to  land  or  any  other  property  may  be  vested  in  a lunatic 
or  a minor  whose  every  ac  t Is  subject  to  a guardian’s  physical 
and  legal  control. 

G.  WARDS  AS  NONCITIZENS 

Occasionally  the  term  “ward  Indian"  1ms  been  used  as 
synonymous  with  “noncitizen"  Indian,  This  appears  to  be  the 
case,  for  instance  in  the  following  sc  ate  lice  from  the  opinion  of 
the  Supreme  Court  (per  Iliuiun,  */,)  in  the  case  of  United 
States  v.  Ri vkert : mi 


(Nuigress  to  determine  the  time  and  extent  of  emiuieipa- 
tion^  Conferring  citizenship  is  not  inconsistent  with  the 
continuation  of  such  guardianship,  for  it  has  been  held 
that  even  after  the  Indians  have  been  made  citizens  the 
relation,  of  yunrtUan*  ami  ward  for  some  purport's  may 
continue-  On  the  other  hand.  Congress  may  relieve  the 
Indians  from  such  guardianship  and  control,  in  whole 
or  In  part,  and  may,  if  it  sees  lit,  clothe  them,  with  full 
rights  and  responsibilities  concerning  their  property  or 
give  to  them  a partial  emancipation  it  if  thinks  that  course 
hotter  for  their  protection.  United  States  y.  Nice,  241 
U,  i?,  uHi,  and  cases  cited,  (Pp.  459  -PiO.)  [ Ii alios 
added*] 

H,  WARDSHIP  AND  RESTRAINTS  ON  ALIENATION 

The  term  "ward"  has  sometimes  been  applied  to  mi  Indian 
allottee  who  holds  In  ml  subject  to  restraints  upon  alienation. 
Accord, ng  to  this  usage,  when  the  Indian  has  received  a fee 
patent,  or  has  been  adjudged  ‘‘competent"  to  manage  his  own 
affairs  and  his  property  has  been  released  from  flic  protection 
of  the  Federal  Government,  he  censes  to  be  a "ward.’1  Tim  dis- 
Mneliou  between  tins  use  of  tlm  term  “ward’*  and  the  constitu- 
tion.’!] sense  of  the  term  discussed  above  becomes  apparent  in 
the  situation  in  which  Congress  re  imposes  a restriction  on  alien- 
ation which  has  already  expired.  The  individual  allottee  ceased 
to  be  a “will’d, “ In  the  sense  that  he  was  freed  from  rest  We. 
lions  upon  alienation,  blit  the  courts  say  that  Congress  can  re- 
impose  those  restrictions  because  tlm  Indian  is  a "ward”  of  the 
Federal  Government.011'  It.  is  obvious  that  in  this  situation  the 
term  ’wardship”  is  being  used  in  I wo  distinct,  senses. 


* It  is  for  the  legislative  branch  of  the  Govern- 
ment to  say  when  these  Indians  shall  cease  to  be  do* 
pendent  and  assume  the  responsibilities  attaching  to 
citizenship, 

The  frequent  confusion  regarding  the  supposed  incompati- 
bility of  the  terms  “wardship”  and  “citizenship”  has  already 
been  discussed  in  this  chapter.  It  lias  been  seen  that  the  extent 
of  congressional  power  over  Indians  is  not  diminished  by  the 
grant  of  citizenship.  As  was  said  by  the  United  States  Supreme 
Court  in  United  States  v.  Waller*0* 

* * * Tim  tribal  Indians  are  wards  of  the  Govern- 

ment, and  as  such  under  its  guardianship.  It  rests  with 

305  See  Chapter  5,  sec,  8.  Cf.  comment  of  court  in  Rm  parte  Bi-aJUle 
100  Pac,  450  (Ariz,  3900)  i 

?£Sla5s  oFe*n0t  wlVds  tlle  executive  officers,  but  wards  of  the 
United  States,  acting  through  executive  officers,  It  Is  true  but 
expressing  its  fostering  will  by  legislation,  (p,  45i.) 

See  Chapter  15,  gee.  18 : Chapter  20,  see  7 

S0?1S8  U.  S.  432,  445  (1903), 

aos  243  U,  8.  452,  450-00  (1017).  In  United  Staten  v,  Nice  241  TJ  S 
501  <1916),  the  court  said  : ' 

, Of  course,  when  the  Indians  are  prepared  to  exercise  the  nrivl- 
leges  and 1 bear  the  burdens  of  one  sal  juris,  the  tribal  relSf  oL 
Sf  ilff  -,0'  illp  national  guardianship  brought  to  no 

fwn  ir  with  Congress  to  determine  when  and  how  this 

shall  be  done,  and  whether  the  emancipation  simp  at  first  be 
complete  m-  only  partial.  Citizenship  is  not  incompatible" with 
<2*?hen?  or  guardianship,  and  so  Lav  be  eon- 

ferrod  without  completely  emancipating  the  Indians  or  nineins- 

thli?  protection/  7pCll598.)C0nSreSSlOnal  r€gulati°ns  ** 

Congress  bus  the  exclusive  power  to  determine  when  guardianship 
shall  terminate.  Tiger  v,  Western  Investment  Co,.  221  U.  S.  280,  315 
(1911).  Accord  ! Surplus  Trading  Co,  v.  Cook t 281  U.  S.  647,  651,  (1U3U)  ■ 
Dewey  County,  S,  D.  y.  United  States,  26  F.  2d  434  (C.  C,  A,  8,  1928)' 
liff  g sub  iioin.  United  States  v.  Dewey  County,  s.  D.r  14  F 2d  734 
iP\,C-  o'  Dttk-  1020)'  c?rt-  dp"-  278  U,  S,  040  (1028)  ; Kutzcnmruer  v. 
Umted  Stntce  W Vea.  523  (C.  C.  A,  7,  1015)  ; Lone  T Volf  v.  Hitchcock, 
1ST  TJ.  S.  o.>3  (1903).  Also  see  Chapter  5. 


I.  WARDSHIP  AND  INEQUALITY  OF  BARGAINING 
POWER 

Doubtful  clauses  in  treaties  or  agreements  between*  the  United 
Slates  and  Indian  tribes  have  often  been  resolved  by  the  courts 
n a no u technical  way,  as  the  Indians  would  have  understood 
iho  language  and  in  their  favor.  The  Supreme  Court  of  the 
United  Slates  stated;  per  Justice  Matthews*  in  the  case  of 
Choctaw  Nation,  y,  United ? States: 310 

The  recognized  relation  between  the  parties  to  this  con* 
troversy,  therefore,  is  that  between  a superior  and  an  in- 
ferior, whereby  the  latter  is  placed  under  the  care  and 
control  of  the  former,  and  which,  while  It  authorizes  the 
adoption  on  the  part  of  the  United  States  of  such  policy 
as  their  own  public  interests  may  dictate,  recognizes,  on 
the  other  hand,  such  an  interpretation  of  their  acts  and 
promises  as  justice  and  reason  demand  in  all  eases  where 
power  is  exerted  by  the  strong  over  those  to  whom  they 
owe  care  and  protection.  (P.  28.) 

The  principle  of  construction  in  favor  of  the  Indians  is  also 
ipplicable  to  congressional  statutes,3*1 


^Cf,  Brader  v.  James,  240  U.  B,  88  (1918);  Tiaer  v.  Western  Invest* 
mcnl  Co,  221  U.  S,  286  (1011). 

3*°119  U,  a 1 (1886),  rev’g  21  C,  Cls,  50  (1886),  Also  see  Chapter 
3,  sec,  2;  United  States  v.  Scuferi  Bros , Co.,  249  TL  S.  194  (1D19),  nff'c 
sub  noiu,  United  States  ca*  rel.  Williams  v.  Scufert  Bras  Co  *>33  Fed 
579  (D.  C.  Ore. -1016).  * * there  is  no  rule  that  the  language 

ot  Congressional  statutes  giving  rise  to  a controversy  between  the  In- 
dinns  and  the  states  should  likewise  he  construed  In  favor  of  the  Indians.” 
(Broun,  The  Taxation  of  Indian  Property  (1931),  in  Minn.  L Rev  pn 
1S2,  185,  referring  to  Gaudy  v,  Heath)  203  TJ,  S.  146  (1906)  ) Justice 
mone,  while  Attorney  General,  referred  to  tile  judicial  “d  is  inch  nation  to 
invoke  technical  rules  of  law  to  the  prejudice  of  Indian  tribes  m-  members 
thereof  * * V’  34  Op.  A,  G.  S02,  304  (1924), 

Legislation  of  Congress  is  to  be  construed  in  the  interest  of  the 
Indian.  United  States  v.  Celeathie , 210  U.  S.  278,  290  (1909),  Red 
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The  Supreme  Court  has  said  : 313 

Tint  in  the  Government's  dealings  with  the  Indians  the 
rule  Is  exactly  the  contrary-  The  construction,  instead  of 
being  strict,  is  liberal;  doubtful  expressions,  instead  of 
being  resolved  in  favor  of  the  United  States,  are  to  he 
resolved  in  favor  of  a weak  and  defenseless  people,  who 
are  wards  of  the  nation,  and  dependent  wholly  upon 
Its  protection  and  good  faith.  This  rule  of  construction 
has  been  recognized,  without  exception,  for  more  than  n 
hundred  years  mid  lias  boon  applied  in  tax  cases. 
(P.  bin.) 

The  theory  also  helps  to  explain  the  rule  of  statutory  con- 
struction, often  recited  lmt  not  always  followed,  that  general 
nets  of  Congress  do  nut  apply  to  Indians,  if  their  application 

Hint  v.  United  staff**.  203  C.  a.  70  (1906)  ; 34  Op.  A.  O.  431),  444  { 1925). 
United  State*  V,  First  tfatinnal  Rank,  234  U,  S,  245  (1014),  afTg  203 
Kc*d.  OSS  fC.  c.  A.  8.  1013).  i*xcliuli*s  from  this  rule  statutes  having  none 
of  the  frnt liren  of  nil  agreement.  This  durisiuii  in  crlt!?.<*<l  by  H-  C*.  Brown, 
TIip  Taxation  of  Indian  Property  (1931),  15  Minn.  L.  Rev.,  pp.  182,  185, 
fu.  17.  it  Is  also  a sett  I (Ml  rule,  ihe  Supreme  Court  has  said,  “that 
sis  htd  worn  Hu*  whin*  and  tin*  India  us  the  lawn  are  to  he  roust  rued 
most  favorably  In  the  hitler.”  Cherokee  hitermanitwe  Cases.  203  U,  & 
76,  94  (1 

ai * Choate  v.  Trapp.  224  IT,  S,  (1(15  (1912):  quoted  with  approval,  in 
ftlnrkbfni  v.  f'tninnissioner  of  Internal  Revet, tie.  38  F.  2d  978  (C,  C,  A.  10. 
HlHOi,  Accord:  Gleason  v.  Wood.  224  TJ.  8.  G79  (1012);  English  v. 
ItUuantsun.  Treasurer  of  Tulsa  Count!/.  Oklahoma,  224  U.  8-  080  (1912). 

SECTION  10,  Cl 

The  term  “civil  liberties”  1ms  been  used  in  many  senses.  In 
this  elm  pier  we  shall  use  the  term  tu  cover  those  immunities 
from  guYOrumentnl  interference  which  are  enjoyed  by  Individ- 
uals and  which  ims  not  derived  from  the  ownership  of  property. 
Tbe  category  of  “civil  liberties”  thus  defined  includes  certain 
subjects  winch  uru  elsewhere  treated  in  this  chapter,  such  ns 
the  rigid s of  citizenship,  the  right,  to  vote,  the  right  to  sue,  the 
right  to  contract,  and  the  right  to  hold  public  office.  These 
rights,  of  course,  are  fundamental  in  the  field  of  civil  liberties. 
There  are  other  rights,  however,  which  are  of  great  importance. 

The  civil  liberties  of  the  Indian  are,  generally  speaking,  those 
liberties  which  have  been  conferred  const itutlonally  or  otherwise 
upon  nil  citizens  of  the  United  States.™  The  legal  problems 
arising  in  the  defense  of  Indian  civil  liberties,  however,  differ 
fundamentally  from  those  problems  which  arise  in  the  defense 
of  the  civil  liberties  of  other  groups.  This  is  because  Infringe- 
ments upon  civil  liberties  are  byproducts  of  Government  action 
and  the  action  of  the  federal  and  state  governments  with  respect 
t o Indians  constitutes  a special,  and  in  many  ways  peculiar,  body 
of  law  and  administration.  In  this  mass  of  special  legislation 
and  special  administration  we  find  a number  of  civil  liberties 
problems  that  have  not  arisen  elsewhere  in  American  law. 

The  principle  of  government  protection  of  the  Indians  runs 
through  the  course  of  federal  legislation  and  administration. 
The  line  of  distinction  between  protection  and  oppression  Is 
often  difficult:  to  draw.  Wlmt  may  seem  to  administrative  ofli- 


*«/„  r<*  Sah  Qturh,  31  F*m1.  327  (P,  C.  Alaska,  1S8G),  holding  that. 
drspiii1  (MiHtom.  xlnvohohling  wan  illegal  after  the  passage  of  the  Thir* 
t opt! tlj  Amemlnienl.  In  girauder  v.  West  Virginia.  100  U.  B.  303.  306 
<1870),  the  Supreme  Court  of  the  United  States  said  that  the  colored 
niCH  was  entitled  in  all  “the  civil  rights  that  the  superior  raw  enjoy." 
The  court  held  in  Vick  Wo  v.  Ifopkins,  IIS  U.  S,  3D8  (1SSH),  that  the 
gijnrantees  of  protection  of  the  Fourteenth  Amendment  extend  to  all 
person h within  the  tctrliorial  jurisdiction  of  the  United  States,  without 
regard  to  rtifforeiiGes  of  race,  color,  or  nationality,  and  that  a statute, 
though  impartial  on  its  face,  was  unconstitutional  If  “applied*'  and 
administered  with  an  evil  eye  and  nil  unequal  hand  so  as  practically 
tn  make  unjust  and  illegal  dfscrimimition  between  persons  in  similar 
circumstances  (p.  374), 


would  affect  the  Indian:'  adversely.*13  unless  congressional  intent 
to  include  them  Is  clear.1" 

It  should  be  clear  that  the  use  of  the  terms  “guardian”  and 
“ward”  in  these  cases  has  no  necessary  connect  ion  in  the  other 
senses  in  which  the  ward  concept  has  been  invoked. 

J,  WARDS  AS  SUBJECTS  OF  FEDERAL  BOUNTY 

The  terms  “wardship”  ami  “guardianship”  have  been  fre- 
quently ii$ or!  lo  convoy  the  thought  Mint  Indians  have  a racial 
right  to  receive  rations  and  other  special  favors  of  various  sorts 
from  the  Federal  Government.  The  error  of  this  notion  has 
been  pointed  out  In  other  chapters*31"  and  the  fact  that  this  no- 
tion does  not  logically  follow  from,  or  imply,  any  of  the  other 
senses  of  the  terms  discussed  in  the  foregoing  pages  .is  too  clear 
for  argument. 


-o/jJ.r  parte  Grow  Dog,  109  If  S.  556  (1883)  ; 12  Op,  A.  G,  208  (1867). 
Bee  L e welly  n y.  Colonial  Trust  Co.f  275  U.  S.  232  (1927).  Cf.  McCandtcss 
v.  United  States  ex  ret,  Dtnhn,  25  1*\  2d  71  (C-  t\  A,  3,  1928),  nfTg  eub 
nolU.  United  State*  Cd'  ret.  liiaho  v.  MoCandfesx.  18  F,  2d  282  (D,  C,  1C.  D. 
Pa.  1927)  ; United  Slates  V,  Jlirkert.  188  U.  S.  432  (1903), 

™ Cherokee  Tnhnrca,  11  Wall,  61 G (1870),  iiATk  mih  mini.  United 
Staten  v.  Tohuet-o  Faetorjf.  28  Fed.  Ons,  No.  1 0.528  ( 1).  C.  W,  IX  Ark, 
1870)  ; United  Sfaies  v.  }.)  Gallons  of  Wht*krjr.  93  TJ,  S.  188  (1876)  i 
21  Op.  A,  G,  466  (1897)  EH:  V.  II ‘UMn*.  112  U,  B,  94.  100  (1884). 

•■•a  Sw>  espeelnlly  Cbapiot*  12.  R(*<\  1. 

IIL  LIBERTIES 

duls  and  oven  to  Congress  to  lx*  a wise  measure  to  protect  the 
Indian  against  supposed  infirmities  of  his  own  character,  nitty 
seem  to  the  Indian  concerned  a piece  of  presumptuous  and  in- 
tolerable interference  with  precious  Individual  rights.  These 
differences  in  appraising  a given  measure  of  government  regula- 
tion are  natural  where  differences  in  standards  of  value  exist* 
In  the  interaction  between  two  groups  with  divergent  histories, 
traditions,  and  ways  of  life,  such  differences  of  value  standards 
are  common.  They  must  he  continually  reckoned  with  by  one 
who  seeks  to  understand  divergent  viewpoints  in  the  field  of 
Indian  civil  liberties. 

A.  DISCRIMINATION 

(1)  Discriminatory  state  laws.— One  set  of  problems  in  the 
field  of  Indian  civil  liberties  arises  out  of  discriminatory  state 
statutes  and  state  constitutional  provisions.  Laws  and  const!- 
t utionai  provisions  which  deprive  Indians  of  their  privileges 
of  voting"7  serving  on  a jury,8*  or  testifying  In  a lawsuit 3,9 
have  already  been  discussed. 

Some  states  enacted  a series  of  discriminatory  and  oppressive 
laws  against  the  Indians.  After  discussing  some  of  the  flagrant 
laws  of  this  type  passed  by  the  early  legislature  of  California,830 
Mr.  Goodrich  concludes  i 

* * * Enough  lias  been  said  to  indicate  what  the  legal 

status  of  the  Indian  was  in  the  California  of  the  fifties 
mid  sixties,  without  touching  upon  the  treatment  meted 
to  him  outside  the  law.  The  legislation  affecting  him 
reflects  the  pioneer  spirit,  one  of  whose  necessary  virtues 
is  ruthlessriGSS  toward  any  element,  human  or  other,  which 
may  be  thought  to  endanger  the  new  community.  The 
swift  economic?  development  of  California  was  bought  at 


a”  Bee  me.  3,  supra , 
sis  see  sec.  6,  supra. 

jhmi  Unodricli?*  Tkf Tegnl  Bmtiis  of  flu*  riilifornla  Indian  (1926),  14 
Oaflf.  L-  Rov,=  up-  83,  91-94;  also  see  PP-  157,  170-176, 
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a certain  of  human  values.  It;  wan  the  Indian  who 

I>n  I*  I t In  * jiru't*.”1  { P,  9-1,) 

Ah  hough  lawn  of  tliin  typo  are  loss  frequently  passed  today 
than  in  the  early  state  history,  some  lmvc  never  been 
repealed.*" 

A more  reei-uf  pleturi*  of  discrimination  is  given  in  the  case 
of  United  stairs  v.  Wrif/jit*-3  dealing  with  the  Eastern  Cher- 
okeeH : 

* * * the  slate  of  North  Carolina  has  afforded  them 

few  of  the  privileges  of  citizenship.  It  lists  not  furnished 
them  seh  * jo  is,  and  forbids  their  at  tendance  upon  schools 
maintained  for  the  white  and  colored  people  of  the  state. 
It  will  not  receive*  their  unfortunate  insane  or  their  deaf, 
dumb,  or  blind  in  state  institutions.  It  makes  no  provi- 
sion for  tlielr  Inst  met  foil  in  tlie  arts  of  agriculture  or 
for  the  care  of  their  sick  or  destitute.  It  supervises  their 
roads;  in  it  until  comparatively  recent  years  these  were 
ilia  in  mined  by  their  own  lalmr.  * * +'  Politically  tliey 

have  been  subject  to  the  laws  of  the  state,  but  economically 
they  have  been  wards  of  the  federal  government  and 
cared  for  an  such  under  the  provisions  of  its  laws.  (Pn, 

(2)  Discriminatory  federal  laws.— During  much  of  the  his- 
tory of  (lie  United  States,  the  original  occupants  of  the  conti- 
nent were  imprisoned  on  reservations.5”  As  late  ns  May  8,  1SOO, 

( ingress  provided  that  the  Spokane  Falls  and  Northern  Railway 
Co.  should  prohibit  flu*  riding  by  the  Indians  of  tlie  Colville 
India n Reservation  upon  any  of  its  trains  unless  they  were  pro* 

' idl'd  with  passes  signed  by  the  Indian  agent.828 

The  statute  admitting  Utah  to  statehood^  illustrates  a 
comprehensive  form  of  discrimination : 

The  constitution  shall  lm  republican  in  form,  and  make 
no  distinction  in  civil  or  political  rights  on  account  of 
race  or  color,  except  ns  to  Indians  not  taxed,  and  not  to 
be  repugnant  to  the  Constitution  of  the  United  States  and 
the  principles  of  the  Declaration  of  Independence.  * * * 


donor  of  Indian  Affairs  to  remove  from  an  Indian  reservation 
"detriment :il"  persons,  and  sanctioned  various  measures  of  mili- 
tary control  within  the  boundaries  of  the-  reservations, 

A summary  of  these  repealed  laws  conveys  an  excellent  in- 
sight into  early  congressional  disregard  of  the  civil  liberties  of 
Indians. 

Sections  171,  172,  and  173  of  the  United  States  Code  were 
derived  from  the  Trade  and  Intercourse  Act.5™  They  prohibited 
the  sending  or  carrying  of  seditious  messages  to  Indians  and 
correspondence  with  foreign  nations  to  excite  Indians  to  war.*20 
Like  many  other  archaic  espionage  laws,  they  were  broad,  am- 
biguous, and  liable  to  be  applied  to  sitimticais  beyond  the 
contemplation  of  the  Congress,5"0  ns  when  the  Federal  Govern- 
ment arrested  an  individual  who  conferred  with  the  Simdin 
Pueblo  in  order  to  join  in  opposing  a Government  engineering 
project  in  the  Pueblo, 331 

Section  219 M*  required  foreigners 333  entering  tlie  Indian  coun- 
try to  secure  it  passport  from  tlie  Department  of  the  Interior 
or  oflicor  of  the  United  States  commanding  the  nearest,  milUary 
post  on  the  frontiers. 

Section  220 empowered  the  superintendent  of  Indian  affairs 
and  the  Indian  agents  and  subagents  to  remove  persons  illegally 
in  the  Indian  country  and  authorized  the  President  to  direct  the 
military  force  to  be  employed  In  such  removal. 

Section  221 335  provided  that  a person  returning  after  removal 
from  the  Indian  country  would  be  liable  to  a penalty  of  $ 1,000, 

Section  222  authorized  the  Commissioner  of  Indian  Affairs 
with  the  approval  of  the  Secretary  of  the  Interior  to  remove 
any  person  from  a reservation  whoso  presence  in  his  judgment 
may  be  “detrimental  to  the  peace  and  welfare  of  I he  Indians.”  ** 

In  an  opinion  of  the  Solicitor  of  tlie  Department  of  the  Interior 
discussing  this  section,  It  was  said: 


Early  laws,  only  recently  repealed  by  tlie  Act  of  May  21, 
1834,”*  hampered  freedom  of  speech,  empowered  the  Commls- 


331  ftch tn GCki’blcr.  in  Tin?  Office  of  Indian  Affairs ; Its  History,  Activi- 
ties, and  Organization  (1927),  writes; 


public  opinion  on  iha  frontier 


net  ion  taken  hv  set  tiers  ngni 
or  equity.  (P.  2ft.) 


rontirr  justified  practically  Any 
l he  Indians,  regardless  of  law 


The  Government  was  powerless  to  prevent  constant  violation  of  henry 
.stipulations  by  the  whites;  i&iriV*  p.  62,  Also  see  United  States  v 
Kaganw,  IIS  TJ.  S.  375  (1S8G),  and  19  Op.  A.  G.  511  (1890),  Tlio  pres- 
ent attitude  towards  the  Indian  is  described  as  follows ; 


the  genera tt 
ceased 


In  . 

bors  have 
in  too  many 


on  that 


it  h 
to  he  cion 
places  they 


d inn’s  property.  It  is'  imi  trim 
Indian  are  indifferent 


* * the  %vliite  nci sh- 

in the  physical  sense,  but 
.V  enough  ns  regards  the  ln- 
, . . »t  nil  communities?  near  flic 

his  welfare,  hut  it  is  an  unfortunate 


fsiet  that  the  Indian  is  lop  often  regarded  as Vgitfmn  te* "projTnnd 
that  public  or  fin  ion  is  indifferent  to  the  wrongs  perpetrated  upon 
him,  * * * (Sehineckehier  op.  cit.  p,  11.) 


Also  see  0 Op,  A,  G.  110,  ill  (1857), 

122  Considerable  discrimination  still  exists  against  Indians  in  several 
slates,  Rico,  The  Position  of  the  American  Indian  in  the  Law  of  the 
United  States  (1934),  16  ,T.  Comp,  Log.  7S,  79 
E353  F.  2(1  300  (C,  C.  A,  4.  1931), 


*«  Kinney.  A Continent  Lost — A Civilization  Won  (1037),  pp  108- 
170,  209,  231,  311,  814. 

Er,Soa  8,  20  Stiff,  iOS,  103,  A series  of  treaties  in  1865  restricted 
the  freedom  of  the  Indians  to  leave  tlie  reservation  without  the  written 
consent  of  the  agent  or  superintendent,  Treaty  of  August  3 2 1865 
with  the  Snake,  Art.  3,  14  Stiff,  CSS ; Treaty  of  October  14.  1865,  with 
the  Cheyenne  and  Arrapahoe,  Art.  2,  14  Stat.  703,  704  ; Treaty  of  Octo- 
ber 18.  1865.  with  the  Comanche  and  Kiowa,  Art.  2,  14  Stat.  717  71S 
Act  of  -Tilly  16.  1804.  sec,  3,  28  Stat.  307.  108,  A similar  provision 
Is  found  In  the  net  providing  for  the  division  of  Dakota  into  two  states 
and  enabling  the  people  of  North  Dakota,  South  Dakota,  Montana,  and 
Washington  to  form  constitutions  ami  state  governments  ; Act  of  Febru- 
ary 22,  1889,  see,  4.  25  Stat,  676. 

Stiff.  787,  repealing  secs,  171-173,  186.  210-226  of  title  25  of 
0f  thQSQ  r'rovlsions  arc  interpreted  in  18  Op.  A.  G. 

ooo  (1887). 


* * * The  power  or  removal  under  this  section  hns 

been  hold  to  cover  not  only  collectors,  but  even  an  alder- 
man of  nn  Incorporated  (own  in  n TorHIorv.  The  alder- 
man in  that  ease  was  not  a State  official,  since  «:-■>  revervn- 
tion  was  not  then  Included  within  n State,  but  the  decision 
would  bo  equally  applicable  if  he  were,  E>n  parte  Carter 
(1003.  70  S.  W.  103;  4 I,  T.  530).  The  question  of  whether 
the  presence  of  any  person  In  Indian  country  Is  detri- 
mental to  the  welfare  of  the  Indians  is  one  for  the 
Commissioner  of  Indian  Affairs  and  the  Secretary  of  t he 
Interior,  and  the  courts  will  not  review  their  decision. 
United  State#  v.  8 tiny  eon  (3879,  Fed.  Gas.  No,  1(1,413,  D.  O. 
New).  See  United  States  v.  Alullhi  (1895,  71  Fed.  GS2, 
084,  D.  G.  Neb,),537 

The  Attorney  General  held  that  tho  Commissioner  and  his 
agents  have  full  discretion  to  removes  from  an  Indian  reserva- 
tion any  person  not  of  tlie  tribe  entitled  to  remain  thereon,  nnd 
that  they  could  not  be  Interfered  with  by  mandamus  or  injunc- 
tion of  any  court 358 


323  Art  of  .Turin  30.  1834.  4 Stat-  729.  731.  See  Clmptrr  4.  sees,  3.  6. 
320  A similar  law.  Act  of  January  17,  1800.  2 Stat,  6.  expired  by  Its 
terms  (sec,  5)  on  March  3,  1802. 

330  See  In  re  Lelah-Puc-Ka-Chcc,  9S  Fid.  420,  435  (D.  C,  N,  D.  Iowa, 
1899), 

331  American  Indian  Life,  Bull.  No,  16,  American  Indian  Defense 
Association,  Inc,  <1930),  pp.  35-36. 

933  Derived  from  sec.  G of  the  Act  of  Juno  30,  1834,  e.  301,  4 Stat.  729, 
730,  R,  H.  fi  2134.  Sea  Chapter  4,  roc,  G, 

333  For  the  Interpretation  of  "foreigner"  sec  18  Op.  G.  555  (1S37). 

334  Derived  from  see.  10  of  the  Act  of  .Turn*  30.  1 834,  c.  101,  4 Suit. 
729,  730,  R.  S.  § 2147.  See  Chapter  4-.  roc.  6. 

^Derived  from  sec.  2 of  the  Act  of  August  IS,  1800,  c.  12S,  11  Stat. 
05.  80,  R.  S.  § 2148. 

a*  Derived  from  sac,  2 of  the  Act  of  June  12.  1858,  c.  155,  11  Stat. 
329,  332,  R,  S.  g 2149.  Sen  Chapter  4.  roc,  8. 

*7Op.  Sol.  I.  D.,  M-274S7.  July  26,  1933.  Also  see  Rainbow  v.  Foim^, 
101  Fed.  830  (C.  C.  A.  8,  1908). 

*20  Op,  A.  G.  245  (1891). 


208 


CIVIL  LIBERTIES 


175 


Sections  223,  224,  225  empowered  tlie  President,  to  employ 
military  fnn* *es  for  the1  enforeeinent  of  vnri»»iiK  laws  stud  in  the 
nrri'wl  of  absconding  India ns.;5a"i| 

Section  220  authorized  the  marshal  in  executing  process  111  In- 
dian country  to  employ  a ptis.se  vuniitatus,  not  exceeding  three 
persons  In  any  of  the  states  respectively,  to  assist  in  executing 
process  by  arresting  and  bringing  In  prisoners  from  the  Indian 
country.®1* 

(3)  Oppressive  federal  administrative  action, — Administra- 
tive oppression  huH  often  infringed  on  the  civil  liberties  of  In- 
dians. The  oppression  depended  upon  two  main  factors:  to) 
The  great  concentration  of  power  in  administrative  officials;  C &) 
the  practice  of  confining  Indian  tribes  on  reservations.  Moth  of 
these  conditions  were  described  by  the  Court  of  Claims  in  tlie 
case  of  Conner*  \\  United  State*,™0  Involving  Indians  of  the 
Cheyenne  Reservation : 

Those  Indians,  Indeed,  in  1S78  occupied  nn  anomalous 
position,  unknown  to  tlie  common  or  the  civil  law  or  to 
any  system  of  municipal  law.  They  were  neither  eiti- 
zt*iis  nor  aliens;  they  were  neither  free  persons  nor  slaves  I 
they  were  the  wards  of  the  notion,  and  yet,  on  a reserva- 
tion  under  a military  guard,  were  little  else  than  prisoners 
of  war  while  war  did  not  exist.  Dull  Knife  and  his 
daughters  could  he  invited  guests  at  the  table  of  officers 
and  gentlemen,  behaving  with  dignity  and  propriety,  and 
yet  could  bo  confined  for  life  on  a reservation  which  was 
to  them  little  better  than  a dungeon,  on  the  mere  order 
of  an  executive  officer. 

(a)  Concentration  of  administrative  power™— All  persons 
living  in  civilized  society  are  subjected  to  flic  orders  of  many 
public  officials  ami  employees,  including  policemen,  tax  collectors, 
judges,  and  administrative  boards,  and  numerous  private  agen- 
cies and  individuals,  such  ns  employers,  creditors,  utility  com- 
panies, and  landlords,  Up  to  a few  years  ago  the  200,000 
reservation  Indians  were  subjected  to  perhaps  the  greatest 
concent  rut  Ion  of  administrative  absolutism  in  our  governmental 
structure.  At  that  time  the  Indian  Bureau,  represented  by  thu 
superintendent,  combined,  for  these  Indians,  the  functions  of  an 
employer,  landlord,  policeman,  judge,  physician,  hanker,  teacher, 
relief  administrator,  and  employment,  agency.  According  to 
the  report  of  the  Bureau  of  Municipal  Research,  “the  Indian 
superintendent  is  a czar  within  the  territorial  jurisdiction  pre- 
scribed for  him  He  is  ex-officio  both  guardian  and  trustee. 
In  both  of  those  capacities  he  acts  while  deckling  what  is  needed 
for  the  Indian  and  while  disbursing  funds,5’  542 

As  early  as  1834  the  great  power  of  India n agents  was  com- 
mented upon  by  the  House  Committee  of  Indian  Affairs  in  a 
report3411  which  stated: 

The  tribes  are  placed  at  too  great  a distance  from  the 
Government  to  enable  them  to  make  tlieir  complaints 
against  the  arbitrary  acts  of  our  agents  heard;  and  it 
Is  believed  they  have  find  much  cause  of  complaint. 


•W*  Section  223  is  derived  from  secs.  21  and  23  of  the  Act  of  June 
30.  1834.  e,  161,  4 8tnt,  720.  732.  733,  R.  S,  § 2141  ; section  224,  from 
see.  23  of  the  same  act,  R,  S.  § 2150 ; and  section  220  from  sec,  15)  iif 
the  game  act,  tt/S,  § 2151.  See  Chapter  4,  sac,  0. 

as®  Derived  from  sec,  3 of  the  Act  of  June  14,  1858,  c.  Xd3,  11  Stat, 
302.  368,  Ii.  S,  S 2153.  An  obsolete  provision,  which  is  still  uiirepealed, 
is  see.  187.  25  U,  S,  C.f  which  permits  the  Superintendent  of  Indian 
Affairs  to  suspend  a chief  or  headman  of  a band  or  tribe  for  trespassing 
on  allotments.  See  Chapter  4,  see.  9. 

**33  C.  CIS.  317,  323-324  (1808), 

"«  See  chapter  5,  secs.  7-13. 

*s  Administration  of  the  Indian  Office  (Bureau  of  Municipal  Research 
Publication  No.  05)  (1015),  p,  21*  " ‘Ail  offences,’  wrote  an  Indian 

agent  to  the  commissioner  in  September,  1890.  ‘are  punished  as  I deem 
expedient,  and  the  Indians  offer  no  resistance.'  ” Thayer,  A People 
Without  Law  (1801) , 68  Atl.  Month.  540,  551. 

*3  23d  Cong,,  1st  sesa.,  Ropts.  of  Committees,  Nq.  474,  May  20,  1834. 


Hitherto  they  have  suffered  in  silence.  The  agents,  being 
subject  to  no* immediate  control,  have  acted  under  scarcely 
any  oilier  responsibility  than  Unit  of  accountability  for 
nninevH  received.  Although  much  is  expected  from  the 
personal  character  of  the  agents,  yet  it  is  not  deemed 
safe  to  depend  entirely  upon  it.  (P.  8,) 

Since  1884,  Indian  Service  officials  null  judges  chosen  and  re- 
movable by  tlie  superintendent  of  the  reservation  could  arrest, 
try,  and  imprison  reservation  Indians,  This  system  lias  been 
subjected,  to  continued  criticism  by  Congressmen,  Indians,  mid 
Indian  welfare  societies.  Prior  to  the  election  of  President 
Franklin  D,  Roosevelt,  several  earlier  administrations  initiated 
studies  to  reform  this  condition  but  few  substantial  changes 
resulted,31* 

On  November  27.  1035,  the  Secretary  of  the  Interior  revoked 
the  regulations  of  the  office,  in  force  since  1SS4,3*5  which  cm  pow- 
ered the  superintendent  of  an  Indian  reservation  to  net  as  judge, 
jury,  prosecuting  attorney,  police  officer,  and  jailer.  A judicial 
system  was  established  giving  the  defendants  the  right  to  formal 
charges,  jury  trial,  power  to  summon  witnesses,  and  the  privi- 
lege of  hail. 

John  Collier,  Commissioner  of  Indian  Affairs,  has  described 
the  revised  Law  mid  Order  Regulations  in  these  terms: 

* * * Indian  Service  Officials  are  prohibited  from  con- 

trolling, obstructing,  or  interfering  with  the  functions  of 
tlie  Indian  courts.  Tlie  appointment  and  removal  of  In- 
dian judges  on  those  reservations  where  courts  of  Indian 
offenses  are  now  maintained  is  made  subject,  to  confirma- 
tion by  the  Indians  of  the  reservation.  Indian  defendants 
will  hereafter  have  the  benefit  of  formal  charges,  the  power 
to  summon  witnesses,  the  privilege  of  hail,  and  the  right 
to  trial  by  jury.  The  offenses  for  Which  punishment  may 
he  imposed  are  specifically  enumerated,  the  maximum  of 
G months  labor  or  $3G0  line  being  imposed  for  such  offenses 
as  assault  and  battery,  abduction,  embezzlement,  fraud, 
forgery,  misbranding  and  bribery,  * * * 

* * * * * 

The  revision  of  law  and  order  regulations  Is  one  step 
in  the  program  of  the  present  administration  to  eliminate 
obsolete  regulations  and  bureaucratic  procedures  governing 
the  conduct  of  Indians,  and  to  endow  the  Indian  tribes 
themselves  with  increased  responsibility  and  freedom  in 
local  self-government,  * * * „ . 

These  regulations  are  subject  to  modifications  in  the 
light  of  local  conditions  by  each  tribe  organized  under  the 
Indian  Reorganization  Act, 

Administrative  control  of  Indian  life,  until  recently,  recog- 
nized no  right  of  religious  freedom. 

Administrators  who  identified  civilization  with  a particular 
sect  infringed  the  religious  liberty  of  the  Indians  and  interfered, 
on  the  ground  of  immorality,  with  many  of  the  dances  and  other 
cherished  customs  of  some  of  the  tribes.3*7  On  January  3,  1934, 


M*  Annual  Report  of  Secretary  of  the  Interior  (1036),  pp,  165-160. 
an  Slightly  modified  in  1904.  F.  S.  Cohen,  Indian  Rights  and  the 
Federal  Courts  (1040),  24  Minn,  L.  Rev,  145,  103,  194. 

"wo  Annual  Report  of  Secretary  of  the  Interior  (1936),  p.  166,  For 
u history  of  Courts  of  Indian  Offences,  see  Leupp,  The  Indian  and  His 
Problem  (1910),  pp.  241-247. 

34~  Office  of  Indian  Affairs,  Circular  No,  1665,  April  26,  1921,  reads  in 
part : 


In  all  such  instances,  the  regulations  should  he  enforced.  The  Sup- 
plement to  this  Circular,  Fehrunry  14,  1923,  contained  recommendations 
endorsed  by  the  Commissioner  of  Indian  Affairs,  including  the  following : 

wTat  MM 


The  sun-dance,  nnd  all 
ligions  ceremonies  are 
regulations,  and 
restriction  as  — 

or  prolon 
orderly  or  pint 
tfoua  cruelty, 
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to  family  welfare*. 


so-called  re* 
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the  employees  nf  I hi;  Indian  Herviee  were  warned  against  inter- 
fering with  the  religbms  liberties  guaranteed  by  the  Federal 
(’oiistitntlon.'m 

Knee ut.  statutes,  imisihly  tlie  Wheeler -Howard  Act,  have  laid 
down  a policy  which  is  designated  to  grant  greater  self-goveni- 
moiif  to  fbe  Indians  and  thus  eventually  lessen  or  end  the  great 
administrative  powers  now  exercised  by  the  Federal  Govern - 
mc‘nf  over  Indians.’^  The  monopolistic*  control  of  Indians  hy  the 
Indian  Office  has  been  displaced  by  increased  activities  in  mat- 
ters affecting  the  Indians  by  many  federal,  state,  and  county 
a gr  neies,™ 

U>)  Conftnrweni  on  rrserrat  ions,— Thu  great  administrative 
power  of  the  Indian  Bureau  wiik  sometimes  abused  or  mis- 
directed^ One  of  the  objectives  of  .Indian  Service  policy,  for 
many  years,  was  tbe  segregation  of  Indians.3-3  The  location  of 
those  settlements  was  changed  as  tbe  white  man  moved  west- 
ward, 

'!?“■  til  lido  "t  till!  ailnilnlsliiifois  1 own  ids  t1w>  1‘esiTv.il  loll 
riuliitns  limy  lie  jflonnod  from  nnnnnl  reimrts  and  judicial 
ions.  Tn  Dobbs  v.  Untied  State*™  tin*  Court  of  Claims  clrarnc- 
li  riasl  Indians  on  a iiwi  vtUlon  us  "lime  hotter  tlmn  )irlsonort 


A!w!istbflln^*e^tod.mt,1K  "f  Marc,‘  *nd  A'>ril-  July.  am: 

none  take  p;iri  in  the  dances  or  be  iirnsent  who  art 

nda  be  undertaken  to  educate  public 


A i mu st  lining  excepted, 
That  none  take  pm 
under  HO  years  of  age, 
Thnt  n en  refill  propag; 
opinion  against  the  dance. 


n.c.  rpllfrtons  persecutions  mused  by  these  circulars.  a«  well  „„  the  Tnoi 
porS«m,nn.  during  which  the  eduction  for  .hr  irihal  pr,Patholl(,  of  Z 

tie  Tnrtln. , u " r"eM“  °r  'ri,0s  >>>  Nl‘"'  Meslcp  was  forbidden  hi 
Tnot 1 f 'T1'  nro  (l,sel,ss,'d  I"  two  pamphlets  of  the  America 
^riS4,fT°Cvll01n  V,C':  TIM*  I",Ii,,n  "<«*  K.*IWo«w  Freedom 
Me  (1024)  tlH!  These,  ho  You  lb.  Uni 

k ?£a  |"jf 

TnHu?«1JlIrn21,IC^i  *' lIi  State*  toward  the  religion^?  of  flu 

*'»  Office  of  Indian  Affairs.  Circular  No.  21170,  January  19,14 
„..bT,te  np,v  f0,icv  ««>  Poasiblo  (lancers  in  its  consummation  are  <je 
Fcr.hr  (1  m the  Annual  Report  of  the  Secretary  of  the  Interior  (1030)  ; 


Many  of  tli 


legislative  acts,  as  provided  for  in  ir!hn 
rm«l  nmirovnl  hv  the  .R.u'rem.y  of  tiv 


eonstl  tut  ions,  require  formal  approval  by 

"V  and^iiusmlvwf  ou^tloaV  of  ’law  an, 


^ormnimtion^nkm 

Po7&X'  inlemlm1'^  V'«  M 

i™  °k  IIS  v *tater  Flrst  ^Amerlonn  Conference  on 
1 rhrlTd  T V ^ ° “ 0t  rndlnn  A(rnl,'B  (April  1040) . p.  00 

WIW  n our  whote  hir  ;,;'1  1030  ="»>»"  »««  been  no  more  «,w»e“ul 
b>dern  l ™r.  ' t , , y ' our  twotraenl-  of  the  American  Indians.” 
, 7,  f * r"flmn  Arfl"rs  (ln3°).  24  III,  L.  Rev.  nro,  r,-T  The 

^tah.ar'.rTa  ^ Cmp,°-Ve('s  *«  ^emollfled  by  the 

SehmeJfeebllr  L e-/"  nt  Mme  of  "lp  I#0IWi  schools; 

n<  mnechebiei , op,  c,L,  pp.  71-TO.  Merinni  The  Problem  „f 

^ Tl  e'torcnp'  nn28V  Pp-  312-333.  770;  and  sl,ch  educational  r o cie 

353  ^ Chapter  2,  are,  2. 

C.  C!b,  308,  317  (ISOS). 


of  war”  The  same  court  in  the  ease  of  Tulh?  v.  United  State# 
8a  id : 


General  Old,  in  liis  repi>rt  for  Septendier,  I860  (Mes- 
sages and  Documents  War  Department,  L 3SB0  and  1SV0, 
P-  i-l)p  in  substance  says  that  on  taking  cniniimiid  of  the 
deparl nient  be  bet-nine  satisfied  that  1 lie  few  settlers  and 
scattered  minors  of  Arizona  were  the  Hlieep  upon  which 
lbese  wolves  habitually  preyed,  and  that  a temporizing 
policy  would  not  answer,  and  so  be  “encournged  the  troops 
lo  capture  and  root  out  the  Apaches  by  every  means  and 
to  hunt  Ilium  as  they  would  wild  miiinnta."  “This,”  be 
says,  “they  have  done  with  unrelenting  vigor,  and  ns  a 
result  ¥ lie  says,  “since  my  last:  report  over  200  have  been 
killed,  generally  by  parties  who  have  trailed  them  for 
days  and  weeks  Into  the  mountain  recesses,  over  snows, 
among  gorges  and  precipices,  lying  in  wait  for  them  hv 
day  and  following  them  by  night.” 

In  the  table  appended  to  this  report,  pages  127=121),  it 
appears  that  06  parties  were  sent  out:  in  search  of  Indians, 
traveling  over  13,000  miles,  rind  that  as  a result  of  these 
expeditions  207  Indians  were  killed,  75  wounded,  and  65 
men,  women,  und  children  taken  prisoners,  while  1 enlisted 
man  was  killed  or  captured  and  3 wounded. 

The  Court  of  Claims  in  the  ease  of  Conners  v.  United  State# 
rf.  a?.,***  described  another  illuminating  incident.  After  telling 
of  the  surrender  of  Dull  Knife's  band,  the  Inst  of  the  Northern 
Cheyennes  to  make  peace,  the  court  said  t 

After  a year  of  sickness,  misery,  and  bitterness  in  the 
indmn  Territory,  nml  repented  prayers  to  he  taken  hack 
to  the  country  whore  their  children  could  live,  320  of 
them,  in  September,  ISIS,  broke  away  from  the  resume 
tioih  Dull  Knife  and  Little  Wolf  were  the  loaders  of 
tins  escaping  party,  which  consisted  of  their  hands, 

They  were  pursued  and  overtaken,  A parley  ensued 
In  which  Little  Wolf,  whom  Captain  Bourko  character- 
izes as  “one  of  the  bravest  in  lights  where  all  were 
bravo,  said,  “We  do  not  want  to  light  you,  but  we  will 
not  go  back.”  The  troops  Instantly  fired  upon  the  Chey- 
ennes and  a new  Indian  war  began. 

That  volley  was  one  of  the  mnnv  mistakes,  military 
and  civil,  which  have  been  the  fatality  of  our  Indian 
administration,  for  the  officer  who  ordered  it  thereby  in 
sti tuted  an  Indian  war,  and  at  the  same  instant  turned 
hostile  savages  loose  upon  the  unprotected  homes  of  tin* 

o.CT  nnd  Hie,r  unwarned,  unsuspecting  inmates* 
(P.  321.) 


After  fierce  fighting  the  Cheyenne  surrendered  and  forty-nine 
men,  fifty^one  women  and  forty-eight  children  were  ckrried 
as  prisoners  of  war  to  Fort  Robinson, 

The  court  continued : 


^)nli  Knife  and  his  band  wore  carried  to  Fort 
Kobinson,  There  they  persistently  refused  to  return  to 
the  reservation  and  were  kept  In  close  custody.  In 
January,  38*9,  orders  from  the  Interior  Department  nr- 
rived  at  Fort  Robinson  peremptorily  directing  the  rnni- 
lnanrting  officer  to  remove  them  to  I he  reservation.  On 
the  3 cl  of  January,  3S79,  the  Indians  were  told  of  this 
mid  on  the  next  day  gave,  through  Wild  Hog.  their 
spokesman,  their  unequivocal  answer,  “Wo  will  die  but 
we  will  not  go  back,” 


L"V  * ummnnuing  omcer  apparently  shrunk  from  shoot - 
ing  them  down  : removing  them  meant  nothing  short  of 
that  or  of  actually  carrying  each  one  fordid v to  the  de- 
tested place  from  which  they  had  escaped.  Tim  militarv 
authorities  therefore  resorted  to  the  means  for  subduing 
the  Cheyennes  by  which  a former  generation  of  animal 
tamers  subdued  wild  beasts.  Tn  the  midst  of  the  dreadful 
winter,  with  tlio  thermometer  40B  below  zero,  the  Indians 
including  the  women  and  children,  were  kept  for  five 
days  nnd  nights  without  food  or  fuel,  and  for  three 
days  without  water.  At  the  end  of  that  time  they  broke 
outof  the  barracks  in  which  they  were  confined  and 


^82  a Cls.  1.  13  DROOL 
®533  c.  CIs,  317  (1898). 
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rushed  forth  Into  tin*  night,  The  troops  pursued,  firing 
upon  them  ns  upon  enemies  in  war ; those  who  escaped  the 
sword  perished  in  the  storm.  Twelve  dsiys  later  the  pur- 
suing i'livnlry  came  upon  the  remnant  of  the  hand  in  n 
ravine  HO  miles  from  Fort  UnhiuKuii.  “Tin;  troops  enclr- 
tied  the  Indians,  leaving  no  possible  avenue  of  escape,* 1' 
The  Indians  fired  on  them,  killing  a lieutenant  anil  two 
privates.  The  troops  advanced  * '•the  Indians,  then 
without  ammunition.  rushed  in  desperation  toward  the 
troops  with  their  hunting  knives  in  hand;  but  before 
they  had  advanced  many  pares  it  volley  was  discharged 
hy  the  troops  and  all  was  over,"  “The  bodies  of  24  In- 
dians were  found  in  the  ravine — 17  bucks.  5 squaws,  and 
2 papooses.”  Nine  prisoners  were  taken — 1 wounded  man, 
and  8 women,  15  of  whom  were  wounded.  The  officer  in 
command  uucnnseiiuisl.v  wrote  the  epitaph  of  the  slain  til 
Ills  dispatch  announcing  the  result:  ‘‘The  Cheyennes 
fought  with  extraordinary  courage  and  firmness,  and  re- 
fused all  terms  but  death."  The  final  result  of  the  last 
tlh  eye  line  war  was,  that  of  the  820  who  broke  away  in 
September,  7 wounded  Cheyennes  were  sent  back  to  the 
reservation.  (Fp.  822=323.) 

Although  there  never  was  any  statutory  authority  for  confin- 
ing' Indians  on  reservations,  administrators  relied  upon  the 
magic  solving  word  “wardship’’  to  justify  the  assertion  of  such 
authority.  Thus  the  statement  on  "Policy  and  Administration 
of  Indian  Affairs’*  which  appears  hi  the  “Report  oil  Indians 
Taxed  and  Not  Taxed,  at  the  Eleventh  Census,  1800”  declares : 

The  Indian  not  being  con  side  red  n citizen  of  the  United 
States,  but  a ward  of  the  nation,  he  can  not  oven  leave 
the  reservation  without  permission.388" 

It  is  now  recognized  that  there  is  ho  legal  authority  for 
confining  any  Indian  within  a reservation, 

B.  REMEDIES 

The  courts  have  pointed  to  two  ways  in  which  an  Indian  may 
meet  injustices  directed  at  him  us  an  Indian.  One  way  is  to 
give  up  the  status  that  subjects  him  to  oppression:  If  he  is  a 
member  of  an  oppressed  tribe,  he  may  give  up  his  citizenship  in 
that,  tribe.  The  other  way  Is  to  attack  the  oppressive  measure 
itself. 

The  former  alternative  is  based  upon  the  individual  right  of 
expatriation.  The  latter  is  based  upon  the  right  of  a racial 
minority  to  he  immune  from  racial  discrimination.  This  latter 
right  our  Indian  population  shares  with  every  other  minority 
group  in  the  United  States,  and  since  all  the  minority  groups 
that  have  reason  to  fear  discriminatory  legislation  make  up 
together  a great  majority  of  our  population,  the  asserted  right 
to  he  immune  from  racial  discrimination  lies  at  the  heart  of  our 
democratic  institutions. 

(1)  The  right  of  expatriation.189— Oppression  against  a racial 
minority  is  more  terrible  than  most  other  forms  of  oppression, 
been  use  there  is  no  escape  from  one’s  race.  The  victim  of 
economic  oppression  may  be  buoyed  up  in  the  struggle  by  the 
hope  that  he  can  improve  his  economic  status.  The  victim  of 
religions  oppression  may  embrace  the  religion  of  his  oppressors. 
The  victim  of  political  oppression  may  change  his  political 
affiliation.  But  the  victim  of  racial  persecution  cannot  change 
his  race.  For  these  victims  there  is  no  sanctuary  and  no 
escape. 


R.  MIsc.  Doc,  No,  340,  52d  Cong.,  1st  sess„  pt,  15  (1894),  p,  €8. 

Expatriation  is  the  voluntary  act  of  changing  one’s  allegiance 
from  one  country  to  another.  Ip  Indian  law  it  connotes  the  giving 

up  of  membership  in  a tribe.  On  the  general  subject  of  expatriation 
see  3 Moore  International  Law  Digest.  (1906),  pp.  552=735;  Hunt, 
The  American  Passport  (1898),  pp.  127-144;  Moore,  American  Diplo- 
macy (1918),  c.  VII, 


If  special  legislation  governing  Indians  refers  In  a racial 
group”1  there  is  no  way  in  which  the  individual  Indian  can 
avoid  the  impact  of  such  laws.  If,  on  the  other  hand,  as  we 
have  elsewhere  suggested,35*  such  laws  refer  primarily  to  per- 
sons having  a curtain  social  or  political  status,  them  presum- 
ably. the  oppressed  Indian,  by  changing  that  stains,  can  escape 
the  force  of  such  legislation. 

This  issue  never  1ms  been  squarely  before  the  United  States 
Supreme  Court,  hut  the  viewpoint  here  put  forward  is  con- 
firmed hy  the  only  statement  the  Supreme  Court  1ms  made  upon 
the  question,  the  dictum  of  the  majority  opinion  in  the  D red 
Scott  Ca&e: 

* * * if  mi  Individual  ‘should  leave  his  nation  or  tribe, 

rind  take  up  his  abode  among  the  white  population,  he 
would  be  entitled  to  all  the  rights  and  privileges  which 
would  belong  to  an  emigrant,  from  any  other  foreign 
people. 388 

There  is  <mo  federal  case  which  squarely  raised  the  question 
whether  Indians  can  avoid  oppression  at  the  hands  of  the 
Federal  Government  by  renouncing  their  allegiance  to  their  tribe 
and  abandoning  tbe  reservation  assigned  to  their  use. 

The  case  of  United  States  ex  rcL  Standing  Bear  v.  Crook  a<w 
arose  out  of  an  attempt  of  a band  of  Ponca-  Indians  led  by  Chief 
Standing  Bear  to  escape  from  a reservation  in  Indian  Terri- 
tory to  which  they  had  been  removed  by  the  Interior  Department, 
After  a few  months  on  their  new  reservation  they  succeeded  in 
escaping  to  Nebraska,  where  they  took  up  a residence  with 
friendly  Omaha  Indians,  Brigadier  General  Crook,  Commander 
of  the  Military  Department  of  the  Platte,  was  ordered  to  arrest 
Standing  Bear  and  his  followers  and  to  return  them  to  the 
Ponca  Reservation  in  Indian  Territory,  Standing  Bear  man- 
aged to  secure  attorneys,  who  sued  out  n writ  of  habeas  corpus 
against  General  Crook.  The  principal  ground  of  the  writ  was 
the  claim  that  Standing  Bear  and  his  followers  had  renounced 
their  membership  In  the  Ponea  tribe.  Since  they  were  no 
longer  members  of  the  tribe,  it  was  argued  that,  neither  the  In- 
terior Department  nor  the  United  Status  Army  could  force  these 
Indians  to  live  upon  the  Ponca  Reservation. 

The  issue  of  fact  was  thus  formulated  by  the  court,  per 
Dundy,  J, : 

It  is  claimed  upon  the  one  side,  and.  denied  upon  the 
other,  that  the  relators  had  withdrawn  and  severed,  for  all 
time,  theiv  connection  with  the  tribe  to  which  they  be- 
longed ; and  upon  this  point  alone  was  there  liny  testi- 
mony produced  by  either  party  hereto, aw  (P,  G96,} 

On  the  issue  of  fact  the  court  found  as  follows: 

Standing  Bear,  the  principal  witness,  states  that  out 
of  five  hundred  and  eighty-one  Indians  who  went  from  the 
reservation  in  Dakota  to  the  Indian  Territory,  one  hun- 
dred and  fifty-eight  died  within  a year  or  so,  and  a great 
proportion  of  the  others  were  sick  and  disabled,  caused. 


m The  thesis  that  our  law  governing  Indians  is  ‘Taeinl  Inv?’’  is 
defended  by  Heinrich  Krleger,  of  the  Notgerafelnschaft  dor  Beutschen 
Wissenachnft,  in  an  article.  Principles  of  the  Indian  Law  and  the 
Act  of  June  18,  1934  (1935),  3 Geo.  Wash,  L.  Rov.  279  (announced 
ng  part  of  a dissertation  on  "American  Racial  Law"). 

358  see  Chapter  14,  sec,  L 

I)  red  Scott  V.  Sand  ford,  19  How.  393,  404  (3  856),  A tribal 

council  cannot  prevent  a member  from  expatriating  himself.  Memo. 
So],  I.  D..  March  19,  1938. 

3w  25  Fed.  Cub.  No,  14891  (C,  C.  Nebr.  1879).  Sec  Canfield,  The 
Legal  Position  of  the  Indian  (1881),  15  Am,  L.  Rev.  21,  33.  Gf . The  New 
York  Indians  v.  United  States , 40  C,  Ols,  448/459  (1905),  and  United 
States  v.  Bart,  17  Fed,  75  (C.  G,  Ore.  1883),  holding  that  an  Indian  who 
absented  himself  from  the  reservation  to  obtain  liquor,  did  not  expatriate 
himself. 

^ Ibid.,  p,  696.  United  States  egg  rel.  Standing  Bear  v.  Crook,  supra. 
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in  rt  great  measure,  no  doubt,  from  change  of  climate: 
3 uni  to  save  himself  ami  Ore  survivors  of  his  Castor!  family, 
and  file  feeble  rrm  limits  of  his  little  band  of  followers*  lie 
determined  to  leave  l bo  Indian  Territory  and  return  to 
his  old  3iomc,  where,  to  use  his  own  language,  “he  might 
live  and  die  in  peace,  and  be  buried  with  his  fathers."  He 
siiisu  states  that  he  informed  the  agent  of  their  final  pur- 
pose to  leave,  never  to  return,  and  that  he  and  his  fol- 
lowers had  finally,  fully,  mid  forever  severed  his  and 
their  connection  with  the  Ponca  tribe  of  Indians,  and 
had  resolved  to  disband  ns  n tribe,  or  band*  of  Indians, 
and  to  enf.  loose  from  the  government,  go  to  work,  become 
self-snstalidng,  and  adopt  the  habits  and  customs  of  a 
higher  civilization.  To  accomplish  wlmt  would  scent  to 
bo  a.  desirable  and  laudable  purpose,  nil  who  were  able 
ho  Jo  do  went  to  work  to  earn  a living.  The  Omaha  In- 
dians, wlio  speak  the  same  language*  and  with  whom 
many  of  the  Poncas  have  long  confirmed  to  interfnaro'v 
gave  them  employment  and  ground  to  cultivate*  so  as 
to  make  them  self-sustaining.  And  it  was  when  at  the 
Omaha  reservation,  and  when  thus  employed,  that  they 
were  arrested  by  order  of  the  government,  for  the  purpose 
of  being  taken  back  to  the  Indian  Territory,  They  claim 
fo>  lie  unable  to  see  the  Justice,  or  reason,  or  wisdom,  or 
necessity,  of  removing  them  by  force  from  their  own 
native  plains  and  blood  relations  to  a far-off  country* 
in  which  they  can  sec  little  lint  new-made  graves  open- 
ing for  their  reception..  The  land  from  which  tliev  lied 
in  fear  lias  no  attractions  for  them.  The  love  of ‘home 
and  native  land  was  strong  enough  in  the  minds  of  those 
people  to  induce  them  to  brave  every  peril  to  return  and 
live  am!  die  where  they  hud  been  reared.  The  bones  of  the 
dead  son  of  Standing  Bear  wrere  not  to  repose  in  the 
land  they  hoped  to  h*  leaving  forever,  but  were  carefully 
preserved  and  protected,  and  formed  a part  of  what  was 
to  them  a melancholy  procession  homeward.  * * * 

(Pp.  GOB*  60$. ) 

In  view  of  the  foregoing  facts  the  court  reached  the  conclu- 
sion that  the  Indian  relators 


tion,  opinion,  order,  or  decision  off  any  officer  off  the  United' 
States  which  demos*  restricts*  impairs,  or  questions  the 
right  of  expat  rial  I win,  is  declared  Incon^ls-Vcra  with  the 
fundamental  principles  of  the  republic.'1 

This  declaration  must:  forever  settle  the  quest Ion  until 
it  is  reopened  by  other  legislation  upon  the  simo  -subject. 
OP.  eo9j 

The  federal  court,  in  granting  a writ  of  habeas;  corpus  to 
Standing  Bear  against  General  Crook*  established  n precedent 
which  many  Indians  since  Standing  Bear  have  foHowed,*  and 
which  many  administrators  since  General  Crook  have  recog- 
nized, In  the  closing  decades  of  the  nineteenth  century  a ml 
down  to  very  recent  times,  the  trend  of  legislation  and  of  rid 
ministration  with  respect  to  Indian  affairs  was  to  deemusf!  the 
area  of  tribal  land  and  Hie  authority  of  tribal  eour^ilsi,  to 
multiply  the  restrictions  upon  the  use  that  Indian  tribes;  might 
make  of  their  remaining  property,  mid  to  break  down  tribal 
governments,  tribal  customs,  ami  tribal  social  life.  But  always 
one  door  hi  freedom  wap  left  open  : the  individual  Indian  might 
accept  an  allotment  of  land,  have  the  restrictions  upon  his  land 
tenure  removed,  adopt  “the  habits  of  civilized  life/’  abandon 
Ids  tribal  relations.  Attain  citizenship,  and  thus  achieve  freedom 
from  the  oppression  off  Indian  Bureau  Control,  This  was  the 
way  In  which  the  Indian  Bureau  was  to  dissolve  the  Indian  prob- 
lem* The  more  intolerable;  the  oppression  of  the  Bureau  upon 
the  life  of  the  tribe,  the  more  successful  was  Use  Bureau  in 
achieving  Its  objective*  The  year’s  quoui  of  spiritual  refugees 
from  the  tribal  life  was,  on  each  reservation,  the  criterion  of 
the  Indian  superintendent's  success*2*3  It  did  not  matter  much 
that  those  who  grasped  at  freedom  through  renunciation  of 
tribal  relations  and  federal  property  frequently  reached  their 
goal  broken  in  spirit  and  swindled  of  their  lands.  To  many 
Indians,  as  well  as  to  many  Indian  administrators,  this  was  an 


* * * did  mi  they  could  to  separate  themselves  ffror 

their  tribe  and  to  sever  their  tribal  relations,  for  the  pin 
pose  of  becoming  self -sustaining  and  living  without  siq 
port  from  the  government.  This  being  so,  it  presents  th 
question  as  to  whether  or  not  an  Indian  can  withdrm 
from  bis  tribe,  sever  his  tribal  relation  therewith,  am 
terminate  his  allegiance  thereto,  for  the  purpose  of  mak 
ing  ari  independent  living  and  adopting  our  own  civilize 
tion. 

If  Indian  tribes  are  to  be  regarded  and  treated  a 
separate  but  dependent  nations,  there  can  bo  no  seriou; 
difficulty  about  the  question.  If  they  are  not  to  be  re 
gar  (led  and  treated  ns  separate,  dependent  nations  tliei 
no  allegiance  is  owing  from  an  Individual  Indian  to  hh 
tribe,  and  he  could,  therefore,  withdraw  therefrom  ai 
any  time,  The  question  of  expatriation  has  engaged  the 
attention  of  our  government  from  the  time  of  its  vcr\ 
foundation*  Many  heated  discussions  have  been  currier; 
on  between  our  own  and  foreign  governments  on  tlih 
great  question,  until  diplomacy  has  triumphantly  secured 
nSht  to  every  person  found  within  our  jurisdiction, 
ring  right  has  always  been  claimed  and  admitted  by  oin 
government,  and  it.  is  now  no  longer  an  open  question, 
It  can  make  but  little  difference*  then,  whether  we  accord 
to  the  Indian  tribes  a national  character  or  not,  n*s  in 
either  case  I think  the  individual  Indian  possesses  the  cleat 
and  God-given  right  to  withdraw  from  his  tribe  and  for- 
ever live  away  from  It,  ns  though  it  had  no  further  exist- 
ence* If  * right  of  expatriation  was  open  to  doubt  in 
this  country  down  to  the  year  3808,  certainly  since  that 
o 8m‘f  of  question  as  to  the  right  can  now  exist.  On 
the  -T tb  of  July  of  that  year  congress  passed  an  act,  now 
appearing  as  section  1090  of  the  Revised  Statutes,  which 
declares  that : “Whereas,  the  right  of  expatriation  U a 
natural  and  inherent  right  of  all  people,  indispensable  to 
tbe  eiuoyment  of  the  rights  of  life*  liberty,  and  the  pur- 
suit of  happiness;  and,  whereas,  In  the  recognition  of  this 
principle  the  government  has  freely  received  emigrants 
tfiom  nil  nations,  and  invested  them  with  the  rights  of 
citizenship.  * * Therefore,  any  declaration,  ihstruc- 


1 advance  from  serfdom  to  freedom,  from  barbarism  to  civilization. 

The  right  of  expatriation  established  by  the  Stand! lift  Bear 
ee,se  remains  a significant  human  right,  even  where  Indian  tribes 
arc  actually  moving  in  an  organized  way  toward  the  ideal  off 
freedom  from  Indian  Bureau  supervision*  The  right  of  expatria- 
tion is  nn  answer  not  only  to  federal  oppression  but  to  tribal 
oppression  ns  well.  It  would  be  remarkable  If  rhe  development 
of  Indian  self-government  failed  to  give  rise  to  (HI, h satisfied  indb 
rldunls  and  minority  groups  who  considered  Bieir  tribal  status  a 
misfortune.  History  shows  that  nations  lost;  m strength  when 
they  seek  to  prevent  such  unwilling  subjects  from  I’cimnnclng 
allegiance. 

(2)  Antidiscrimination  statutes  and  treaties. — Against  the 
.somber  background  of  discriminatory  state  and  federal  stat- 
utes, administrative  oppression,  and  public  discrimination, 
prejudice  and  unfair  treatment,  stand  treaties,  state  mul  federal 
statutes  And  ndminlftrnHve  ruling#  prohibiting  discrimination 
against  Indians  or  any  races,*83 

Treaties  mtatig  Louisiana,  New  Mexico,  and  Alaska  to  the 
United  States  contained  guarantee*  of  civil  liberties  to  nil  the 
inhabitants  of  the  ceded  territory.  Later,  federal  statutes  pro- 
vided for  equality  off  treatment  between  Indians  and  whites. 
Many  recent  sto  totes  prohibit  digcrlmfua tion  against  the  Indians 
or  against  any  races, 

3fatviCii  tiff wimy  Iti&iavs  only. — The  Act  of  March 
3f  1 8ni),niU  granting  bounty  land's  to  soldiers,  provided  that 
Indians  shall  be  granted  lands  on  the  same?-  terms  as  white  men. 
Recent  statutes  appropriating  money  or  ceding  land  from  a reser- 
vation for  school  purposes,  often  contain  a condition  that  the 


;,(E  See  Chapter  2,  sec,  2, 

aft,°n  legislative  attempts  to  eliminate  racial  and  religious  discrimi- 
nation, gee  31)  Col,  L.  Rev.  080  (1030). 

^Sce.  7,  30  Stfit.  701,  702. 
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«ii* *hr>nli5  .ftlist.11  l«*  avwilablt*  to  Indian  children  on  an  equality  with 
whitn  children/45 

( h)  Federal  st  a fades  tiff  rating  all  Civil-rights  laws 

pirmvrt  Imlhms  as  -well  as  nfhor  races  against  various  forms  of 
government nl  and  public  ciiseriujiiiiition,388  Borne  recent  laws 
I'Sjinwsly  prohibit  rliwrirniimffon  agninst  any  races.  An  excel- 
lejiif  illustration  is  it  clause  in  section  5 of  tlie  Act  of  June  2Sf 
1 imT,3**7  establishing  the-  Civilian  Cou^ervntlon  Corps,,  which  pro- 
vides : **  ¥ * * itm  person’  shall  he  excluded  ois  account  of 
race,  color,  or  creed. ^ A frequent  provision  is  a condition  In 
grants  of  laud  to  the  state  that  Its  institutions  shall  he  open  to 
all  races,3** 

Other  statutes  which  do  not  contain  express  guarantees  of 
cjittuM  t*  have  been  administratively  interpreted  to  prohibit  dis- 
crimination against.  Indians.  A recent  administrative  ruling  of 
this  kind  by  Use  Solicitor  of  the  Department  of  Agriculture  on 
February  37,  193«„  declared  unlawful  the  exclusion  of  Indians 
and  IncUnii  lands,  from  soil  conservatism  benefit  payments.8** 

( c)  State  statutes  ufjcctlng  till  racus.^- Over  one-third  of  the 
states  have  enacted  civil  rights  statutes  prohibiting  various 
kinds  of  racial  discrimination.** 

ill)  Treaties  affect  hip  all  races. — The  civil  liberties  of  the  In- 
dians of  t he  Territories  of  Lmii*itann  and  New  Mexico  suul  the 
Alaskan  natives  wore  protected  by  treaty  guarantees  until  they 
boon  mi  o citizens. 

Article  3 of  the  Treaty  of  April  m,  1803, 311  whereby  tfhc  United 
States  purchased  the  Territory  of  Louisiana  from  the  French 
Republic,  provides: 

The  Inhabitants  of  the  ceded  territory  shall  he  Incor- 
porated in  the  Union  of  the  United  States,  and  admitted 


«w  Act  of  August  21.  1D3G,  30  Stint.  524  (City  «f  Florndmu,  S.  D.>: 
Art  of  May  31.  1018,  10  stat.  002  (Fort  Hull  Iudfflin  Reservation)  ; Act 
at  January  7.  I0l0,  40  Stilt.  1053;  Act  <if  April  1„  1020,  41  St&t.  549 
(RlUCkfcct)  Act  of  June  4.  1020,  41  Stint,  TDl  (Crow)  ; Act  of  March 
8.  1021,  41  Stab  3350  (Fort  Belknap)  : Act  «rf  May  10,  1030.  43  Stnti. 
334  (Black fleet ) ; Act  of  February  14.  1081.  46  Sint,  1100  (Klamath)  ; 
Act  of  February  14,  1931.  40  Stub  1306  (Fort  Feck)  ; Act  of  June  7, 
1935,  c,  188,  40  Sint,  327;  Act  of  June  7.  1935.  40  Stint.  320:  Act  of 
June  7.  1035,  e.  108,  49  Stat.  33!  ; Act  of  .Tunc  7,  1035,  c-  199,  40  Stat, 
331 , 

*»*  Sec.  1 of  the  Act  of  April  20.  1871,  17  Stat.  13,  provides  for  recov- 
ery in  totti  n gainst  nay  person  depriving  another  person  of  civil  rights 
guaranteed  by  the  Constitution  ami  law*.  Other  federal  statutes  pro- 
tecting civil  rights  bidildn  Act  of  May  31,  1870,  Sec,  1,  16  Stat.  140, 
R,  S,  § 029,  2004;  Act  of  March  4,  1009,  secs.  19=20,  35  Stat.  1088. 
1002. 

a«?50  Stat,  319.  320,  extended  until  July  1,  1943,  by  Act  of  August  7, 
1039,  53  Stat.  1253.  10  U,  S.  C.  5S4a.  The  original  law  creating  a 
temporary  Civilian  Conservation  Corps  contains  a similar  provision, 
Act  of  March  31.  1933,  c.  17,  sec.  1.  48  Stat,  22,  23, 

»»Act  Of  February  19,  1934,  43  Stat,  853;  Act  of  Slay  21,  1934,  48 
Stat,  736,  And  c f.  Act  o.e  October  1,  1800,  see.  10,  26  Stat.  605  (Indian 
Territory),  It,  S-  § 2434. 

sen  gee  Chapter  15.  sec.  10,  fn.  Oil. 

570  Colorado:  Statutes  Annotated  (1935),  c,  35:  Connecticut  : Supple- 
ment to  General  Statutes  (1934).  c.  319,  sec,  1676c-  General  Statutes 
(Revision  of  1930),  c.  323,  see.  6065=6000;  Illinois:  Revised  Statutes 
(1939).  c.  38,  sec.  125-128;  Indiana:  Burns  Annotated  Statutes  (1933) 
sec,  10-901,  10-902:  Iowa:  Code  (1039),  c,  602,  sec.  13251-13252; 
Kansas:  General  Statutes  (1935).  c,  21,  sec.  2424-2420;  Louisiana: 
Dart’s  General  Statutes  (1939),  title  13,  sec,  1070=1073;  Massachusetts: 
Acts  mid  Resolves  (11)38).  c.  117.  (1934),  c.  138;  Michigan:  Compiled 
Laws  (1929) » see,  16800-16811;  Minnesota;  Mason’s  Minnesota  Stat- 
utes (1927).  c.  55.  sec,  7321;  Nebraska:  Compiled  Statutes  (1020),  c. 
23.  see,  101-102;  New  Jersey:  Revised  Statutes  (1937),  title  10,  c.  1, 
sec.  1=41 ; Now  York  ■ Thompson's;  Laws  of  New  York  (1939),  Bee,  40, 
amended  c,  810.  Laws  of  1939.  and  sec,  40a,  41  and  42;  Ohio:  Throck* 
morton’s  Ohio  Code  Annotated  (Baldwin's)  (1036),  sec.  1.2940-12942; 
Pennsylvania:  Laws  of  Pennsylvania  (1933),  Act  No.  132;  Rhode  Is- 
land:  General  Laws  (1938).  c,  000,  sec.  2S  ; Washington:  Remington's 
Revised  Statutes  (1932),  title  14,  e,  10,  sec.  2086;  Wisconsin:  Statutes 
(1037),  sec.  340.75. 

«*  S Stat.  200,  202. 
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as  soon  as  possible,  according  to  the  principles  of  the  Fed- 
eral constitution,  to  the  enjoyment  of  all  the  rights,  ad- 
vantages and  intimities  of  citizens  of  the  United  States; 
and  in  the  mean  time  they  shall  be  maintained,  and  pro- 
tected in  the  free  enjoyment  of  their  liberty,  property,  and 
the  religion  which  they  profess, 

A provision  along  the  same  lines  is  contained  in  the  treaties 
whereby  the  Territories  of  New  Mexico31”  and  Alaska3*3  were 
ceded  to  the  United  States. 

(3)  ConstitutioEial  protection,— -The  right  of  the  Indian  to  he 
immune  from  racial  discrimination  hy  Government  officials  is 
protected  by  the  Fifth,  Fourteenth,  and  Fifteenth  Amendments 
of  the  United  States  Constitution."1* 

Although  the  Fourteenth  and  Fifteenth  Amendments  were 
primarily  passed  to  protect  the  Negroes,  they  have  been  success- 
fully invoked  to  protect  the  civil  liberties  of  other  races. 

White  the  reasons  for  discrimination  against  Indians  include 
economic  competition  and  ignorance,  the  exemption  of  some  of 
the  Indians  from  property  taxation  perhaps  constitutes  the 
most  common  avowed  reason  for  this  discrimination.37*  Ob 
viously  this  argument  is  Inapplicable  to  the  many  Indians  who 
do  not  possess  exempt  property.37® 

It  is  also  probably  invalid  us  to  other  Indians.  Until  recently 
state  and  federal  officials  wore  exempt  from  the  income  tax  of 
the  federal  and  state  governments  respectively.  The  possession 
of  tax-exempt:  securities  lias  never  been  considered  a justifica- 
tion for  denying  a wealthy  citizen  possessing  such  securities  the 
right  to  vote. 

Another  justification  for  discrimination,  the  grant  of  special 
federal  benefits  to  the  Indians,  sometimes  springs  from  the 
erroneous  impression  that  the  Government  supports  most  Indians. 
The  majority  of  tlie  Indian  population  supports  itself  and  does 
not  receive  direct  and  continuous  federal  dole,377  This  argument 
is  clearly  invalid  in  so  far  as  it  is  applied  to  discrimination 
against  political  rights,  unless  it  be  applied  equally  to  non-Indian 
beneficiaries  of  federal  subsidies  such  as  shipowners,  farmers, 
beneficiaries  of  tariffs,  and  relief  recipients.  On  the  other  hand, 
it  may  be  argued  with  some  force  that  special  Government  assist- 
ance and  facilities  rendered  tribal  Indians  may  give  legal  validity 
to  n state  law  or  regulation  discriminating  against  such  Indians 
in  the  dispensing  of  similar  state  benefits  and  services. 

Indians,  like  other  races,  are  constitutionally  protected  against 
legislative  or  administrative  discrimination  because  of  color  or 
race.*7*  In  a lending  early  case,  Stmuder  v-  West  Virginia** 
the  Supreme  Court  of  the  United  States,  111  discussing  the 
Fourteenth  Amendment,  said : 

* * * The  words  of  the  amendment,  it,  is  true,  are  pro- 

hibitory, hut  they  contain  n necessary  Implication  of  n 

Treaty  of  Guadalupe  Hidalgo,  signed  February  2,  184S,  9 Stat.  922, 

*73  Art.  8,  15  Stat.  539.  See  Chapter  21,  see.  3,  lm  the  text  of  this 
article. 

stiF,  g,  Cohen,  Indian  Rights  and  the  Federal  Courts  (1940),  24 
Minn.  L,  Rev.  145,  191. 

375  See  Usher,,  Pan  Americanism  (1015),  p,  296. 

a™  It  is  estimated  that  approximately  100,009  Indians  are  totally 
landless  and  in  many  cases  homeless.  Indian  Land  Tenure,  Economic 
Status,  and  Population  Trends,  Fart  X of  the  Supplementary  Report  of 
Hie  Land  Planning  Committee  to  the  National  Resources  Board  (1935), 
P.  2. 

3T7  Indian  Land  Tenure,  Economic  Status,  and  Population  Trends, 
Part  X of  the  Supplementary  Report  of  the  Land  Planning  Committee 
to  the  National  Resources  Board  (1935),  pp.  2,  11. 

37S45  Yale  L.  .T.  I29G  (1936). 

*7*10O  U.  S,  303  (1879);  Also  see  Ni&07i  v.  Herndon,  273  U.  S.  536 

(1027)  ; and  see  sec.  3,  supra.  The  Court  in  Buchanan  v\  IVsrley,  245 
U.  a 60  (1017),  said  that  while  a principal  purpose  of  the  Fourteenth 
Amendment  “was  to  protect  persons  of  color,  the  broad  language  used 
was  deemed  sufficient  to  protect  all  persons,  white  and  black,  against 
discriminatory  legislation  by  the  States.  This  Is  now  the  settled  law.” 
(P.  76.) 
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positive  immunity,  or  right,  most  valuable  to  tliu  colored 
nice.— the  right  to  exempt  ion  from  unfriendly  legislation 
against,  them  distimdmdy  us  colored.- — exemption  from 
ictfiil  d I scrim  hm  lions.  implying  inferiority  in  civil  society, 
lessening  the  security  of'  their  enjoyment  of  the  rights 
which  ■others  enjoy,  ami  discriminations  which  are  steps 
towards  reducing  them  to  the  condition  of  a subject  race, 
t Pp.  3(i7-3()tf.  > m m m its  aim  was  against  dist-rimina- 
Hon  because  of  race  or  color.  * * * (I',  810.) 

la  this  case  the  court  held  that  discrimination  by  any  state 
t (gentry  in  selection  for  jury  service  because  of  race  is  a denial  of 
orpin!  protection  of  law.  The  court  lms?  subsequently  reaffirmed 
(Ids  doctrine  in  many  eases,  usually  involving  n Negro,  the  most 
recent  being  Norm  v AftthttHia**  and  T/alr  v.  Ketffnckp.**1 
IVhile  segregation  par  hv  is  not  hold  to  he  discriminatory,*42 
the  fuel  Hites  oflVml  must  he  .substnutiitHy  equal.  This  doctrine 
was  rccmnicintcd  in  the  ease  of  Missmrn  e.r  rel.  Gaines  v.  Can- 
a day93  The  petitioner  Gaines,  a Negro,  was  granted  a writ  of 
irjantlamus  compelling  the  hoard  of  coni  tors  of  the  University 
of  Missouri  to  admit  him  tu  the  law  school  of  the  university. 
The  quail tlcnt ions  of  Gaines  for  admission,  nprivt  from  race,  were 
admitted..  Tn  holding  that  this  ilterri  mi  nation  constituted  a 
denial  of  the  Negro’s  constitutional  right.  Chief  Justice  Hughes, 
spoakfug  for  the  majority  of  the  court,  said  : , 

* * * The  basic  consklemi Sou  is  * * * what 

opportunities  Missouri  itself  furnishes  to  white  students 
and  denies  to  negroes  solely  upon  the  ground  of  color. 
The  admissibility  of  laws  separating  the  races  in  the 
enjoyment  of  privileges  afforded  by  the  State  rests  wholly 
upon  the  equality  of  the.  privileges  which  the  laws  give 
to  the  separated  gronyis  within  the  Shite,  The  question 
hern  is  not.  of  n duty  of  the  State  to  supply  legal  training, 
or  of  the  quality  of  the  training  which  it  does  supply,  hut 
of  its  duty  when  it  provides  such  training  to  furnish  if  to 
the  residents  of  the  State  upon  the  basis  of  an  equality  of 
right-.  By  the  operation  of  the  laws  of  Missouri  a privi- 
lege has  been  created  for  white  law  students  which  is 
denied  to  negroes  by  reason  of  their  race.  The  white 
resident  is  afforded  legal  education  within  the  State:  the 
iiiegro  resident  having  the  same  qualifications  Is  refused 
it  there  and  must  go  outside  the  State  to  obtain  It,  That 
is  a denial  of  the  equality  of  legal  right  to  the  enjoyment 
of  the  privilege  which  the  State  has  set  up,  and  the  provi- 
sion for  the  payment  of  tuition  fees  in  another  State  does 
not  remove  the  discrimination,  (Pp,  340-350:) 

As  hi  the  ease  of  the  Negro,384  one  of  the  principal  battle- 
grounds regarding  discrimination  against  the  Indian  is  exclusion 
from  public  schools.  The  only  ease  which  has  squarely  consuL 
orert  the  Indian's  right  to  state  education  held  that  the  Four- 
teenth Amendment  requires  a slate  to  grant  equal  educational 
opportunities  in  persons  of  the  Indian  race,385 

In  1024  admittance  to  a state  public  School  was  sought  by  Alice 
Piper,  n full-blooded  Indian,  a citizen  of  the  United  States  and  of 


aw  294  IT.  R.  587  (1935), 

303  IT,  R Bin  (1938).  On  iliscrJmkntion  in  hnu&hig,  sop  Buchanan 
v.  Warloff,  245  U.  S.  60  (101  7),  and  TFermmi  v.  Tyler.  27  A XT.  R.  fjsftg 
(1027).  On  barring  Negroes  from  party  pH-marles*,  pee  Nlron  v.  Hern don, 
273  XL  8.  530  (1927).  Algn  see  YlrJh  Wo  v.  ‘Hoptsim,  118  IT,  S.  358  (1886) 
arid  tile  8lMl(jftfvrJIousic  Cases.  10  Wall.  30  (1872).  On  discrimination 
against  voting,  see  sec,  3.  supra* 

v.  Ferguson,  103  TJ.  R,  537,  544  (1890)  ■ AfeCahc  v.  Atchison, 
7\  * S,  F.  ky  Co.,  235  TJ,  S.  151.  100  (1914):  Gong  turn  v.  Rice,  275 
U.  R,  78.  m.  88  (102Tb  Cf.  Gumming  v.  Board  of  Education,  175  IT.  S. 
528.  54  4,  545  (1899). 

3**305  XL  S.  S37  (1938). 

334  The  Courts  and  the  Negro  Separate  School  (1035).  4 Journal  of 
Negro  Education,  pp,  280  ct  seq,,  especially  pp.  351-441. 

316  Piper  ¥,  Big  pine  School  Dint,  of  Inyo  County,  WH  Cal,  664.  226 
Pnc.  020  (4924),  For  a subsequent  law  permitting  the  segregation  of 
Indians,  see  Cnl,  School  Laws.  1931,  Biv.  III.  c,  1.  AfL  1,  gee.  3.3-3 .4. 
repealed  hy  Act  of  June  3 5.  1035-  Session  Laws  1935.  pp.  1502-1563. 
Also  see  Delaware  Session  Taws  of  1035,  Act  of  April  15,  1935,  p.  700, 


California,  who  hnd  never  lived  hi  tribal  relations  with  any 
tribe  of  Indians,  nor  owed  or  acknowledged  allegiance  or  fealty 
of  any  kind  to  any  tribe  or  “nation'*  of  Indians,  nor  lived  on  an 
Indian  reservation,  A law  of  California  declared  that  the  gov- 
erning body  of  tiie  public  .school  could  exclude  Indian  children 
from  attending,  provided  the  United  States  Government  main- 
tained a school  for  Indians  within  the  school  district.  Refused 
admission,  she  sought  a writ  of  mandamus  to  compel  the  board 
tu  admit  her.  The  Supreme  Court  of  California  granted  the 
writ  and  held  that  the  Jaw  violated  the  state  mul  federal  con- 
stitutions, saying: 

The  privilege  of  receiving  an  education  at.  the  expense  of 
the  state  is  not  one  belonging  to  those  upon  whom  it  in 
conferred  as  citizens  of  the  United  States,  The  federal 
Constitution  does  not  provide  for  any  general  system  of 
education  to  be  conducted  and  emit  rolled  by  the  national 
government.  It  is  distinctly  a state  affair.  * * * Bin 
the  denial  to  children  wIior*  parents,  as  well  ns  themselves, 
are  citizens  of  the  United  States  and  of  this  state,  admit- 
tnnee  to  the  common  schools  solely  because  of  color  or 
racial  differences  without  having  made  provision  for  their 
education  equal  in  all  respects  to  that  afforded  persons 
of  any  other  race  or  color,  is  a violation  of  the  provisions 
of  tlie  Fourteenth  Amendment  of  the  Constitution  of  the 
United  .Slates  * * *.?ssrt  (Pp.  f)2A  02fi.) 

The  following  dicta  in  the  Piper  case  indicate  that,  ns  in  the 
case  of  Negroes,  state  laws  segregating  Indian  pupils  from  white 
pupils  arc  constitutional  so  long  as  there  is  no  disparity  between 
the  educational  advantages  offered  to  both  races.  The  California 
Supreme  Court  said : 

The  eshibJishinent  hy  the  slate  of  separate  schools  for 
Indians,  as  provided  hy  the  statute,  dues  not  offend  against 
either  the  federal  or  state  Constitutions,  Questions  of 
racial  differences  have  arisen  in  various  forms  In  the 
several  states  of  the  Union  and  It  is  now  finally  settled 
that  it  is  not  in  violation  of  the  organic  law  of  the  state 
or  nation,  under  the  authority  of  a statute  so  providing,  to 
require  Indian  children  or  others  in  whom  racial  differ- 
ences exist,  tn  attend  separate  schools,  provided  such 
schools  are  equal  in  every  substantial  respect  with  those 
furnished  for  children  of  the  white  race.  “Equality,  and 
not  identity  of  privileges  aiul  rights,  is  what  is  guaranteed 
to  the  citizen.’- 

Since  the  Piper  ease  dealt  with  an  Indian  who  was  not  a 
member  of  any  tribe,  the  scope  of  the  decision  is  not  entirely 
certain. 

Indian  Children  are  entitled  to  state  educational  benefits 
financed  by  federal  grnnts-in-nhl  with  the  proviso  that  there 
shall  bo  no  discrimination  against  Indian  children.”*  A federal 
statute  disposing  of  Indian  lands  upon  which  schools  are  to  he 
established  may  provide  flint  Indian  children  shall  he  allowed 
to  attend  the  schools.380 


^ Piper  Y,  Big  Pine  Softool  Dint.  of  hyp,,  County,  193  Cnl.  664,  226 
Pnc.  920,  928-929  (1924).  Also  so i*  Crawford  V.  District  School  Board 
for  School  Bht.  N~o.  7,  68  Ore.  388,  3 37  Pac.  217.  239  (1913),  wherein  llm 
court  sab!  : 

The  facts  stated  111  the  amended  writ  show  prime  facie  that 
the  petitioner’s  children  were  entitled  to  he  admitted  as  pupils 
of  said  school  district  No.  7,  ami  to  receive  instructions  therein 
In  oil  respects  as  the  white  children.  Thov  and  their  parents 
ore  citizens  of  the  United  States  and  of  the  State  of  Oregon,  and 
reside  in  said  school  district.  They  are  not  meniher.s  of  unv 
Indian  tribe,  and  they  conform  to  the  customs  and  habits  of 
civilization.  These  children  am  half  white,  ami  their  rights 
are  the  same  ns  they  would  he  if  they  were  wholly  white, 

3ST  piper  v,  Big  Pine  School  Dist.  of  Inyo  County.  193  Cal.  664,  226 
Pac.  926,  929  (1924).  See  also  McMillan  V.  School  Committee.,  107  N.  C, 
609,  12  S,  E.  330  (1890).  For  construction  nf  legislative  intent  in  this 
respect  see  Ammons  v.  School  District  No.  JT,  7 R,  I,  596  (1864). 

SF"Act  of  June  15,  1938,  52  Rtut,  085.  is  typical  imuhis  regard. 

3sn  A typical  provision  is  "Provided,  That  said  school  shall  be  conducted 
for  both  white  nnd  Indian  children  without  discrimination,*’  Act  of 
Juno  15.  1938,  52  RfnL  685;  also  see  Chapter  12,  ge«\  2, 
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Many  Important  prohibitions,  including  the  Bill  of  Rights* * 3 **0 
i >f  the  Federal  Constitution,  arc  limitations  only  on  the  power 
■ if  the  Federal  Government.  Other  provisions  limit  the  notlv- 
ifie.H  of  suite  governments  only, 3:11  or  of  the  federal  and  state  guv- 
rrhnients,3*  ami  hence  are  inapplicable  to  Ihrlian  tribes,  which 
ure  not  creatures  of  either  the  federal  or  state  governments.”* 


aw  A mend  iiK*ii  tH  1 to  10  inclusive. 

Articled  13  and  14, 
a®  Amendment  ID, 

»ki  Talton  v.  Mayes,  103  U.  S,  370  (lHUlt),  and  Of.  Patterson  v.  Council 
t ,f  Seneca  Nation-.  245  N.  Y.  433,  157  N.  E.  734  <1927)  ; Worcester  x. 
Ueortjia.  (»  Pet.  SIR  (1832)  ; United  States  V.  Kayama,  H8  U,  S,  375 


The  provisions  of  the  Federal  Constitution  protecting  personal 
liberty  and  property  rights  do  not  apply  to  tribal  action,304  In 
Talfon  v.  May  ex™  the  court  held  that  the  Fifth  Amendment  of 
the  Federal  Constitution,  requiring  indictment  by  a grand  jury 
In  most  infamous  crimes,  does  not  apply  to  the  nets  of  a tribal 
government, 

(ISSfl)  ; Turner  v.  United  States,  248  V.  8.  354  (1919),  fiff’g  51  C\  CIs. 
125  (1010 1 ; and  Hoff  V,  Burney,  108  TJ.  S.  21S.  222  (1897). 

^ Op.  Sol.  L D..  M. 27810,  October  23,  1034;  Op.  Sol.  1.  D.,  M.27S10, 
December  13,  11134,  See  Chapter  7,  see.  2, 

:«»f.  NJ3  u.  S.  373  (1896),  discussed  in  Memo.  Sol,  T.  D„  August  8,  1938. 


SECTION  11.  THE  STATUS  OF  FREEDMEN  AND  SLAVES 


Although  a minority  race  treated  ns  inferiors,  some  of  the 
mt-rnberH  of  the  southern  tribes,  especially  the  plantation  owners 
iif  mixed  breed,  possessed  slaves.31"5  Among  some  of  the  tribes, 
particularly  the  Choctaws,  Chic-kasnws,  and  Semlnoles,  the 
slaves  and  freedmen  :®T  numbered  from  one-fourth  to  one-third 
of  the  population.3 7 **9 

The  agents  with  the  Cherokee*,  Choctaws,  Chick  a saws,  and  | 
Creeks  went,  over  to  the  Confederacy .™!i  .fter  the  Union  troops 

withdrew  despite  treaty  obligations  to  protect  them,400  their 
friendship  was  cultivated  by  Albert  Pike  acting  for  the  Confed- 
erate State  Department  because  of  the  strategic  importance  of 
the  Indian  country  from  a military  and  economic  view.401  The 
success  of  the  southern  troops  in  Arkansas  aided  his  diplomacy.402 

Although  many  of  their  members  remained  loyal  to  the  Union 
mid  in  consequence  suffered  great  privation,403  most  of  the  south- 
ern tribes  supported  the  Confederacy,404  largely  because  of 
economic  considerations. 

Influenced  by  the  Emancipation  Proclamation,  the  Cherokee 
Nation,  when  severing  its  connection  with  the  Confederacy, 

an«The  Act  of  July  30,  1852,  c.  TO,  10  Stat.  734,  authorized  repayment 
i<>  legal  representatives  of  a general  of  Georgia  for  purchasing  captured 
slaves  from  Creek  warriors  while  those  warriors  were  serving  the  United 

States  against  the  Seminole  Indians  in  Florida. 

w?  The  freedmen  were  persons  of  African  descent  embracing  free  slaves 
and  their  deacendsDts  who  had  been  adm iffed  to  the  rights  of  citizens. 
Goat  v.  United  States,  224  U,  S.  458  (1912).  See  Abel,  The  Sinveholding 
Indians,  vol.  3,  p,  269  at  scq> 

■sas  Sen,  Ex.  Doe,  No.  71,  41st  Cong.,  2d  seas.,  vol,  2,  p,  3,  March  24, 
1870;  Goat  v.  United  States,  224  U.  S,  45S,  462  (1912),  Reports  of 
the  .Dawes  Commission,  p.  13  (1898),  The  earliest  reference  to  slaves 
was  found  in  P’e  Treaty  of  September  17.  1778.  with  the  Delawares, 
Art,  4,  7 Stnt.  13,  14. 

sw  gchmeckebier,  The  Office  of  Indian  Affairs,  op.  cit,,  p.  49,  The 

Chickasaw  Freedman  v,  Choctaw  Nation  and  Chickasaw  Nation,  193 
U.  B,  115,  124  (1904).  Part  of  the  Osage,  Quupaw,  Seminole,  and 
Shawnee  tribes  signed  treaties  of  alliance  with  the  Confederacy  on 
October  2 and  4,  1861.  The  Cherokee*  signed  such  a treaty  on  October 

7,  1861,  and  on  October  28,  1801,  adopted  a declaration  of  independence, 

Wardwell,  Political  History  of  Cherokee  Nation  (1938),  pp,  132-133, 
139,  Also  see  Op,  Sol.  I.  D.,  M, 27759,  January  22,  1935,  For  a list 

of  treaties  negotiated  by  the  Confederacy  with  the  Indians,  see  Abel, 
gupra,  vol,  1 (.1915),  pp,  157,  IDS.  Their  terms  are  discussed  at  pp. 
158-180,  The  Confederacy  recognized  slavery  as  a legal  institution 

within  the  Indian  country,  p,  160. 

400  Abel,  vol,  1,  .*n/p7  a,  pp,  14,  266. 
ibid.j,  p,  14. 

4ie  Schineckebier,  op,  dt.,  p,  49. 

^ Ibid,  The  Cherokees,  Creekn.  a nil  Semlnoles  were  fairly  evenly 
divided.  Abel,  vol.  1,  supra,  pp.  265,  266,  vol.  3,  supra,  pp.  12,  304-306. 
Several  appropriation  acts  authorized  the  President  to  expend  part  of  the 
appropriations  for  the  hostile  tribes  on  the  loyal  members  of  such  tribes, 
who  were  driven  from  their  homes  during  the  Civil  War.  Act  of  July  5, 
1862,  12  Stat.  512,  528  • Act  of  March  8,  1863,  sec,  3,  12  Stnt,  774,  793. 

See  The  Chickasaw  Freedmen,  supra,  p.  116. 


abolished  slavery  In  February  of  1S63.403  The  exact  date  when 
the  slaves  of  other  Indians  were  emancipated  is  doubtful.  Some 
contend  that  they  were  freed  by  the  Emancipation  Proclamation 
prior  to  the  Thirteenth  Amendment  of  the  Constitution  of  the 
United  States,' which  prohibits  slavery  within  the  United  States 
or  any  place  subject  to  their  jurisdiction.  Others401  more  ac- 
curately point  out  that  the  Emancipation  Proclamation  referred 
only  to  the  stales  and  did  not  extend  to  the  Indian  Territory. 
Although  it.  has  been  suggested  that  the  reasoning  in  ft\k  v. 
WilkiUB im  and  Jackson  v.  United  State*,™0  holding  that  the 
Fourteenth  Amendment  to  the  United  States  Constitution  did 
not  grant  citizenship  to  the  Indians  might  also  he  applied  in 
interpreting  the  Thirteenth  Amendment,'’10 * *  it  is  now  established 
that  the  Thirteenth  Amedument  freed  the  slaves  of  the  United 
States,411  find  Its  incorporated  territories,41*  of  African,  Indian, 
or  mixed  descent/13 

The  year  following  the  adoption  of  the  Fourteenth  Amendment 
and  4 months  after  the  end  of  the  Civil  War  a convention  of  the 
principal  southern  tribes  was  held  at  Fort  Smith.41*  Treaties 
were  effected  with  each  of  the  tribes,  which  provided  for  peace 
and  recognized  the  abolition  of  slavery.410 

Treaties  containing  provisions  freeing  slaves  were  also  con- 
summated with  several  northwestern  tribes,410  both  before  and 
after  the  Civil  War. 


40G  Treaty  of  July  19,  1866,  with  the  Cherokee  Nation,  Art,  9,  14  Stat, 
799*  801.  However,  the  largo  glare  ownera  among  the  Cherokee  Nation 
did  not  recognize  this  law  until  the  fall  of  the  Confederacy.  Wardwell, 
op.  cit.t  pp.  173-174. 

409  Adopted  September  3, 1865,  The  Chickasaw  Freedmen,  supra,  p.  124, 
See  Abel,  vol,  8,  supra , p.  269. 

40?  Abel*  vol,  8,  supra,  p,  269, 

«8  112  U.  S.  94  (1884). 

*®34  C,  Clg,  441  (1890). 

™ See  Nunn  v.  Haeclrtffa,  216  Fed.  330,  333  (C.  C.  A,  8,  1914)  ; Thomp- 
son, The  Constitution  & the  Courts  (1924),  p.  550. 

United  States  v.  Choctaw  Nation , 38  C-  Cl§-  558,  506  (1903),  afTd 
sub  norm  Chickasaw  Freednien,  193  U.  S.  115  (1904),  The  dny  before 
the  proclamation  of  the  Thirteenth  Amendment,  the  President  approved 
tbe  Joint  Resolution  of  July  27,  1868,  15  Stat.  264*  commissioning  General 
Sherman  to  reclaim  from  peonage  women  and  children  of  the  Navajo 
Indians  enslaved  in  the  Indian  Territory, 

413  In  re  Sah  Quah,  81  Fed,  827  (D,  C.  Alaska,  1886)  In  which  the  court 
refused  to  recognize  the  tribal  law  of  slavery  because  it  contravenes  the 
Federal  Constitution, 

■**3  Hodges  v.  United  States,  203  U.  8.  1 (1906), 

*14 *  Sen.  Ex.  Boc.*  No,  71,  supra . 

Treaty  of  March  21,  I860,  with  the  Semlnoles,  Art,  2,  14  Stat.  755, 
750;  Treaty  of  June  14.  1866,  with  the  Creeks,  Art.  2,  14  Stat,  785,  786; 
Treaty  of  July  19.  1866,  with  the  Cherokee.  Art.  9,  14  Stat,  799,  801. 

«•  Treaty  of  January  22,  1855-  with  the  Dwmniah  and  others,  Art.  11, 
12  Stat  927.  929;  Treaty  of  January  28,  1S55,  with  the  S’Kiallanis, 
Art.  12,  12  Stat.  933,. 935;  Treaty  of  August  12,  1865,  with  the  Snakes, 
Art,  1,  14  Stat.  683. 
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Even  before  the  war  there  were  many  freed  men  in  the  Indian 
Territory  41t  and  considerable  intermarriage  between  Negroes  and 
southern  Indians.41*  Fearful  that  the  emancipation  of  the  slaves 
might  cause  prejudice  against  them,  tliu  United  Suites  Commis- 
sioners required  the  adoption  of  important  provisions  regarding 
the  freedmen  in  many  of  the  treaties,  which  included  recognition 
as  citizens,  the  granting  of  equal  riglits  with  Indians41*  and  the 
right  to  share  in  tribal  funds  and  property  4g® 

The  Court  of  Claims  said ; 451 

m m * It  is  Impossible  to  find  in  the  history  of  the 
Semfnolus  a trace  of  hostility  towards  their  slaves  or  free- 
men * * *.  (P,  404, ) 

* * * The  wife  of  Osceola,  one  of  their  most  noted, 

brave,  and  celebrated  chiefs,  was  a descendant  of  a fugi- 
tive slave,  and  it  was  on  account  of  her  recapture  Us  a 
fugitive  that  this  intrepid  lmlf-breed  chief  waged  a cruel 


417  Abel.  vol.  3,  supra,  p,  272, 

4ia  Abol,  vol.  3,  supra,  p.  23}  fn,  14,  Even  before  the  Civil  War  some 
Indians  actively  opposed  slavery.  Opposition  to  shivery  was  one  of  tlic 
main  objectives  of  the  Keetowuh  Society,  secret  organization  of  Chero- 
kees,  formed  almost  a century  ago.  Memo,  gob  I.  D.,  July  29,  1937, 

4W  Cherokee  Treaty  of  July  19,  1S66,  14  Stat.  709;  Treaty  of  March  21, 
186G,  with  the  Seminole  Nation,  Art.  2,  14  Stat,  755,  756,  interpreted  by 
Srtninole  Nation  v.  United  States , 78  C»  Cls,  455  (1933), 

490  Treaty  of  March  21,  1866.  with  the  Seminole  Nation,  Art.  15,  14 
Stat.  755.  See  Chanter  3,  sec,  41.  On  the  subsequent  history  of  these 
provisions,  see  Chapter  23,  see,  4, 

m Seminole  Nation  y.  United  States,  78  C.  Cls,  455  (1933). 


and  protracted  warfare  against  the  whites  * * * 

( V . 400.) 

The  court  added  : 

An  examination  of  the  treaties  made  immediately  after 
the  close  of  the  Civil  War  with  the  tribes  who  had  entered 
into  treaties  with  tlio  Confederacy,  unmistakably  discloses 
that  the  predominant  pnrjjose  and  intent  of  the  Govern* 
nient  as  to  preexisting  slavery  was  to  protect  mid  care  for 
the  freedmen.  (P.  406.) 

The  setting  up  of  the  freedmen  as  worthy  of  special  counldcrn- 
tion  at  a time  when  the  Indians  were  suffering  from  economic 
dislocation  425  caused  increased  prejudice  and  among  the  Choctaws 
and  Chickasaw’s,  a reign  of  terror.423 

Until  the  passage  of  the  Citizenship  Act,  tribal  Indians  wTere 
unable  to  become  citizens  liy  the  regular  naturalization  laws,  but 
by  the  Thirteenth  Amendment  Negroes  who  wore  formerly 
slaves  could  become  citizens  in  this  way,434 

Other  types  of  statutes  distinguished  between  Indians  anil 
freedmen.  For  example,  tho  prohibition  against  the  execution 
and  sale  of  improvements  on  Indian  lands  contained  in  the  Act 
of  May  2,  Ife90,425  is  applicable  only  to  improvements  owned  by 
Indians  by  blood  and  not  Indians  by  adoption  or  marriage/2'1 

432  AIjPl,  v<iL  3.  supra,  pp,  200—202,  2D5. 

433  Ibid.  p.  273. 

421  af ■ United  States  v.  Wildcat,  244  IT.  g.  Hi  (1917) 

423  Sec.  31,  26  Stat.  81,  95. 

**  Hampton  v.  Maps,  4 Ind,  T,  503  (1902), 
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INDIVIDUAL  RIGHTS  IN  TRIBAL  PROPERTY 
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SECTION  1.  THE  NATURE  OF  INDIVIDUAL  RIGHTS  IN  TRIBAL  PROPERTY  1 


The  nature  of  the  Individual  Indian's  interest  in  tribal  prop- 
erty  presents  one  of  the  most  difficult  problems  in  the  law  of 
Indian  property.  It  is  clearly  established  that  where  legal  or 
equitable  title  to  real  or  personal  property  is  vested  In  the  tribe 
it  is  not  vested  in  the  individual  members  thereof,  and  yet 
these  individual  members  are  not  entirely  without  legal  or  equi- 
table rights  in  sueli  property.  The  right  of  the  individual  Indian 
is,  in  effect,  a right  of  participation  similar  in  some  respects  to 
the  rights  uf  a stockholder  111  the  property  of  a corporation. 

In  analyzing  this  right  of  participation,  we  shall  be  concerned, 
in  the  present  chapter,  with  six  questions : 

(1)  How  does  the  right  of  participation  in  tribal  property 
resemble,  or  differ  from,  other  forms  of  property  right? 

(2)  How  fur  is  this  right  of  participation  limited  by  the  char- 
acter and  extent  of  the  tribal  property? 

(3)  Who  is  entitled  to  participate  in  tribal  j^roperty? 

(4)  Under  what  circumstances,  if  any,  is  the  individual’s 
right  of  .participation  transferable? 

(5)  What  rights  of  user  may  the  individual  participant  exer- 
cise while  property  remains  in  tribal  status? 

(0)  What  rights  does  the  individual  enjoy  in  the  distribution 
of  tribal  property? 

We  must  recognize  that  just  ns  the  nature  of  rights  of  partici- 
pation in  corporate  property  varies  among  corporations  and 
among  various  c asses  of  security  holders  within  a single  corpo- 
ration, so  the  rights  of  individual  Indians  in  tribal  property 
exhibit  a wid  i range  of  variation,  and  depend,  in  the  last  analy- 
sis, upon  the  governmental  acts  and  contractual  agreements  of 
the  Federal  Government,  the  tribe,  and  the  individual  Indian 
himself. 

Answers  to  our  questions  are  to  he  found  primarily  in  a series 
of  statutes  and  treaties,  nearly  all  of  which  deal  with  particular 
tribes.  The  judicial  and  administrative  decisions  in  this  field 
are,  in  nearly  every  case,  dependent  upon  such  particular  acts 
and  treaties. 

Here,  even  more  than  in  most  fields  of  law,  general  principles, 
no  matter  how  confidently  announced  by  the  highest  authorities, 
must  he  pared  down  to  the  facts  with  which  they  deal  before  we 
are  entitled  to  rely  upon  them. 


JOn  the  nature  of  tribal  property  see  Chapter  15.  Oa  individual  prop- 
erty see  Chapters  10  and  11. 


o 


With  this  cautionary  introduction  we  turn  to  our  first  ques- 
tion : How  does  the  right  of  participation  in  tribal  property 
resemble,  or  differ  from,  other  forms  of  property  right? 

The  right  of  participation  in  tribal  property  must  be  distin- 
guished, in  the  first  place,  from  tenancy  in  common.  This  dis- 
tinction is  particularly  important  because  a good  deal  of  the 
discussion  of  tribal  property  in  the  decided  cases  invokes  such 
terms  as  “ownership  In  common,”  which  is  occasionally  used  to 
mean  “tenancy  in  common,”  The  distinction  between  tribal 
ownership  and  tenancy  in  common  may  be  clearly  seen  if  we 
consider  the  fractional  interest  of  an  Indian  in  an  allotment  in 
heirship  status  where  there  are  so  many  heirs  that  every  mem- 
ber of  the  tribe  has  a fractional  interest,  and  then  consider  the 
interest  which  the  same  Indian  would  have  in  the  same  land  if 
the  land  belonged  to  the  tribe.  In  the  first  case,  the  individual 
Indian  is  a tenant  in  common.  Ho  may,  under  certain  circum- 
stances, obtain  a partition  of  the  estate.  His  consent  is,  gener- 
ally, necessary  to  authorize  the  leasing  of  the  laud.  His  interest 
in  the  land  is  transferable,  devisable,  and  inheritable.  In  the 
second  case,  his  interest  is  legally  more  Indirect,  although  eco- 
nomically it  may  be  more  valuable.  He  cannot,  generally,  secure 
partition  of  the  tribal  estate.  He  can  act  only  as  a voter  in 
the  leasing  of  tribal  land.  His  interest  in  the  tribal  property  is 
personal  and  cannot  be  transferred  or  inherited,  but  his  heirs, 
if  they  are  members  of  the  tribe,  will  participate  in  the  tribal 
property  in  their  own  right. 

Observing  tlmt  the  Cherokee  lands  were  held  in  communal 
ownership,  the  Supreme  Court,  speaking  in  the  ease  of  The 
Cherokee  Trust  Funds *  3 * remarks  : 

* * * that  does  not  mean  that  each  member  had  such 

an  interest/ as  a tenant  In  common,  that  lie  could  claim  a 
pro  rata  proportion  of  the  proceeds  of  sales  made  of  any 
part  of  them.  (F.  80S.) 

In  the  absence  of  legislation  to  the  contrary,  the  individual 
Indian  has  no  right  as  against  the  tribe  to  any  specific  part  of 
the  tribal  property.5  It  is  often  said  that  the  individual  has  only 


= 117  U.  8.  288  (1880). 

3 Delaware  Indians  v.  Cherokee  Nation,  198  U.  8,  127  (1904)  ; United 
States  V,  Chase,  245  U.  S.  §9  (1917).  See  McDougal  v.  McKay,  237  U.  S, 

372  (1915)  • Shullhis  v.  McDougal,  170  Fed.  529  (C.  C.  A.  8,  1909),  app. 

dtsm.  225  U.  S.  561  (1912). 
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INDIVIDUAL  RIGHTS  IX  TRIBAL  PROPERTY 


n “prospeetivt:  right’' 4 * * to  futures  ineumo  from  tribal  property  in 
whirl i he  Inis  no  present  interest.8 9  Other  terms  used  to  picture 
this  right  are  “an  inchoate  interest/’"  and  a “flimt.”  7 These 
terms  aptly  ehnraeterixe  the  intangible  right  of  tin*  Indian  to 
slum;  in  tribal  property.  Until  the  property  loses  its  tribal 
character  and  bee  nines  iudiviiliuiiized,  his  right  can  ho  no  more 
than  this,  except  insofar  as  federal  law,  tribal  law,  or  tribal 
custom  may  give  him  a more  definite  right  of  occupancy  in  a 
particular  tract.  In  the  case  of  tribal  funds,  he  has,  ordinarily, 
no  vested  right  in  them  until  they  have  been  paid  over  to  him 
or  have  been  set  over  to  his  credit,  perhaps  subject  to  certain 
restrictions/  In  the  case  of  lands,  he  has  no  vested  right  unless 
I he  land  or  Rome  designated  interest  therein  has  been  set  aside 
for  him  either  severally  or  ns  tenant  In  common/ 

The  statement,  has  often  been  made  that  the  tribe  holds  its 
property  in  trust  for  its  members.10 * *  This  statement  may  be;  com- 
pared  with  the  assertion  frequently  made  that  corporate  prop- 
erty is  held  in  trust  for  tlic  stockholders,  though,  strictly  speak- 
ing, no  technical  trust,  relationship  exists  in  either  case. 

In  speaking  of  the  title  to  the  hinds  of  the  Creek  Nation,  the 
court  in  Shulthis  v.  MeDouf/atf1  declared: 

The  tribal  lands  belonged  to  the  tribe.  The  legal  title 
stood  in  the  tribe  as  a political  society:  but  those  lands 
were  not  held  by  the  tribe  as  the  public  lands  of  the  United 
States  are  held  by  the  nation.  They  constituted  the  home 
or  seat  of  the  trfhe.  Every  member,  by  virtue  of  his 
membership  in  the  tribe,  was  entitled  to  dwell  upon  and 
share  in  the  tribal  property.  It  was  granted  to  the  tribe 
by  the  federal  government  not  only  as  the  home  of  the 
tribe,  hut  ns  a home  for  each  of  the  members.13 * * * 

Indian  lands  were  generally  looked  upon  n-s  n permanent  home 
for  the  Indians.  “Considered  ns  such,  * * * it  was  not  un- 

natural or  unequal  that  the  vast  body  of  hinds  not  thus  speci- 
fically and  personally  appropriated  should  he  treated  as  the  com- 
mon property  of  the  Nation  * * V* 33 

That  tribal  property  should  be  held  in  common  for  the  benefit 
of  the  members  of  the  Indian  community  as  a whole  was,  accord- 
ing to  the  Supreme  Court  in  I ho  case  of  Woodward  v.  do  Q raff  en- 
vied, the  principle  upon  which  conveyances  of  land  to  the  Five 


* Op.  Sol.  I.  D..  M.B370.  August  15,  1922. 

' Taylor  v,  Tayricn,  51  F.  2d  884  (0.  C.  A.  10.  1931).  cert,  dem  284 
tf.  S.  072  (1031).  This  case  involved  individual  rights  In  Osage  tribal 
minerals.  For  a discussion  of  special  laws  governing  Osage  tribe  see 
Chapter  23,  see.  12 . 

a Taylor  V.  TaijHen.  51  F.  2d  884  (C,  C,  A,  10,  1031),  cert,  den,  284 
U.  S.  672  (1931). 

? McKee,  v.  Henry.  201  Fed.  74  (C.  C,  A,  8.  1912)  ; Woodbury  v.  United 
Write*.  170  Fed.  302  (C.  C.  A.  8.  1909).  The  cases  Involved  rights  of  an 
enrollcr*  he  Core  allotments  had  been  made.  In  an  opinion  Involving  back 
annuity  payments,  the  Solicitor  of  the  Department  of  the  Interior  wrote; 
"Tin-  in  embers  of  u tribe  have  an  inherent  interest  in  the  tribal  lands 
and  funds  but  until  segregated  by  allotment  or  payment  in  severalty  they 
r tannin  the  common  property  of  the  tribe."  Op.  Sol.  I.  D..  D.  42071,  De- 
cember 20,  1021. 

* Funds  due  Osage  as  share  in  royalties  and  proceeds  from  sale  of  land, 
not  his  until  actually  paid  to  him  or  placed  to  bis  credit— Op.  Sol,  I.  D., 
M.8370.  August  15.  1022.  See  Chapter  23.  sec,  12B,  So  long  as  a judg- 
ment: in  favor  of  a tribe  is  not  prorated  among  individual  members,  no 
present  or  former  member  has  a vested  right — Letter  of  Commissioner 
of  Indian  Affair*  to  Indian  Agonts,  October  9.  1937. 

i*  antis  v.  Fisher,  224  U.  S.  040  (1912)  ; St.  Marie  v.  United  States,  24 
F,  Hupp.  237  (D.  (\  S,  B.  Cal,  1938),  nff'd  — F.  2d  — (C;  C.  A.  10.  1940)  ; 
Mi  I.  I).  102  (1937)  ; McKee  v.  Henry,  £01  Fed.  74  t C.  C.  A.  8.  1912). 

•tf/wr/oif  V,  Johnston,  104  Fed.  070  (O.  C.  A,  8.  1908),  npp,  dism.  223 
IL  S 741  ; Cherokee  Nation  v.  Ifitcheock,  187  U.  S.  294  (1002). 

•*  170  Fed.  529,  533  <C,  C,  A.  8,  1909),  nWd  225  IT.  8.  561  (1912). 

12  Also  see  IF,  O.  WMtneii  Limber  d-  Grain  Co,  v.  Crabtree,  166  Fed.  73S 
(C,  (!.  A.  S,  1908).  Title  to  Creek  lands  wore  in  nation;  occupants  had 
no  more  than  possessory  rights, 

19  Cherokee  Nation  v,  Jomneycake,  155  U,  S,  196.  215  (1894), 


Civilized  Tribes  were  made."  Tivutle*  often  provided  Hint  the 
laud  conveyed  to  the  tribe  was  to  he  held  in  rimiiriou-1* 

Likewise  certain  statutes  specify  that  tribal  lands  are  to  ho 
held  or  occupied  in  common."' 

Indian  tribal  laws  mid  customs  led  governments  dealing  with 
Indian  lands  to  adopt;  the  theory  that,  tribal  property  was  held 
for  the  common  benefit  of  all.17  The  constitution  of  the  Cherokee 
Nation,  both  ns  originally  adopted  in  iSSti  nnd  as  amended  in 
15GG,  declared  in  section  2.  article  1,  that  the  hinds  of  the  Chero 
kee  Nation  were  to  remain  the  common  property  of  the  tribe.1” 

In  the  cn 8e  of  United  State*  v,  Charit1*,'*  the  court,  in  refer- 
ring to  the  lands  occupied  by  the  Toiinwaiulu  Hand  of  Genera 
Indians,  stated,  “The  reservation  lands  arc  held  in  common  by 
the  tribe,  although  individual  members  of  the  tribe  may  be  in 
possession  of  a particular  tract,  mid  such  possession  is  recog- 
nized by  the  tribe.”  (P.  343, ) Many  tribal  constitutions, 
adopted  under  the  Wheeler-! toward  Act,3"  provide  Hint  all  lands 
hitherto  unallotted  shall  be  held  in  the  future  as  tribal  prop- 
erty." 

Although  tribal  property  is  vested  in  the  tribe  as  an  entity, 
rather  than  hi  the  individual  members  thereof,  each  member  of 
the  tribe  may  have  nu  interest  in  the  property. 

The  nature  of  the  Individual  member's  light  -in  tribal  property 
is  discussed  in  Sett f vrt  Bros'.  Co.  v.  United  State#** * * *  The  court 
(juntos  the  words  of  nn  Indian  witness  who  compared  a river  in 
which  there  was  a common  right  to  fish  to  a “great  table  where 
nil  the  Indians  came  to  partake.”  (P.  107.) 

In  the  ease  of  Mason  v.  Sam*,  the  Treaty  of  1 8-7,1  between  the 
United  States  and  the  Qnifiaielts*1  is  discussed.  By  the  terms 
of  article  two  of  the  treaty,  a tract  of  land  was  to  he  “reserved 
for  the  use  and  occupation  of  the  tribes  * * * and  set 
apart  for  their  exclusive  use,”  The  court  construed  the  treaty 
to  give  the  Indians  mi  exclusive  rigid  of  fishing  in  the  waters 
on  these  lands;  the  right  to  fish  being  enjoyed  by  nil  members, 
even  though  the  treaty  was  made  with  tlie  tribe,*4 


w 238  U S.  284  (1015).  Accord:  Uvckman  V.  United  State*.  224  U.  S. 

413  (1912),  modify’g  and  afTg  sub  nom,  United  States  v,  Allen,  179  Fed, 
1.8  (C.  C.  A,  8.  1010).  See  Shu! the,  v.  MaOouMl,  170  Fed,  52 D (C,  C.  A. 

8,  1900),  npp.  dism.  225  U.  S,  561  (1912). 

16  See,  for  example  * Treaty  of  December  29,  1832,  with  the  United 

Nation  of  the  Senecas  and  Shawnee  Indians,  7 Stat,  411 ; Treaty  o£  May 

30,  1854,  with  the  United  Tribes  of  Kaskaskla  and  Peoria,  Piankeshaw, 

and  Weft  Indians,  10  Stat.  1082;  Treaty  of  June  22,  1855,  with  Choctaws 

and  Chickasaw*,  U Stat.  611;  Treaty  of  August  6.  1846.  with  Cherokee, 

9 Stat,  871,  discussed  in  The  Cherokee  Trust  Funds,  117  U.  S,  2S8  (1886), 
and  United  States  v.  Cherokee  Nation.  202  U,  S,  101  (1906), 

«See#  for  example,  Joint  Resolution,  June  19,  1902,  32  Sint,  744 
(Walker  River.  Uintah,  and  White  River  Utes),  Various  allotment 
statutes  reserve  from  allotment  lands  to  be  held  "In  common.”  specifying 
occasionally  for  the  reservation  of  grazing  or  timber  lands,  lands  con- 
taining springs,  etc.  See,  for  example  : Act  of  March  3,  1885,  23  Stat, 
340  (Umatilla  Reservation)  ; Act  of  March  2,  1889.  25  Stat,  1013 
(United  Peer  iris  and  Miamies)  ; Act  of  June  3,  1920,  44  Stat,  690 
(Northern  Cheyenne  Indian  Reservation),  gee,  also,  Chapter  15. 

»See  Mitchel  v.  United  State*,.  9 Pet.  731.  740  (1835). 

» Cited  and  discussed  in  Cherokee.  Tntermarriaar  Cases,  203  IT,  S,  7fi 
(1006),  and  in  The  Cherokee  Trust  Fund*.  117  U.  S.  288  (1886). 

23  F.  Supp,  346,  348  (D.  0,  W,  D.  N.  Y.  1938). 

Art  of  Jane  18.  1934,  48  Stat.  984,  25  U.  S,  C.  461,  et  seg , 

H ft,  O..  Art.  8,  sec,  2,  of  the  Constitution  and  Bylaws  for  the  She- 
shone-Rannock  Tribes  of  the  Fort  Hnll  It*  seri  n Hun.  Idaho,  iippvoved 
April  80,  1936. 

23  249  U,  B.  194  (1919),  afTg  sub  uom.  United  Staten  p.t  rel.  William * 
V.  Scufert  Bros.  Co.,  233  Fed,  579  (B.  C,  Ore.  1916). 

B3  12  Stat.  071, 

s^5  F,  2d  255  (D,  C.  W.  B.  Wash,  1925).  Accord:  Halbert  v.  United 
state*.  £83  TT.  S.  753  (1081),  rev’g  sub  nora.  United  Stat™  v.  Halbert. 
38  F.  2d  795  (C.  C.  A.  9,  1930) . 
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Where  rurtnhi  hinds  have  been  reserved  for  the  use  and  occii* 
pntimi  of  a tribe,  members  of  the  tribe  are  entitled  to  use  bodies 
of  navigable  water  within  the  reservation,25 


3*'-Op.  Kill.  I.  I)..  M.24358.  A [ay  14.  1028.  Cf,  United  Staten  v,  PoiccrM, 
-.‘itr,  r.  s.  527  ritKiiu.  afi  g 04  f.  lm  783  (C.  c.  a.  o,  iossi,  »nd  modify  g 
in  F.  Kupn,  155  (I),  i\  Mnnt.  1030),  holding  that  under  the  Treaty  of 
May  7.  1868.  willi  the  Crow  Indians,  15  Star.  640.  the  waters  within 
thM  H^ervaliitn  who  nwrved  for  the  muni  benefit  of  tribal  members 
and  when  nihil merits  of  these  Uuuls  were  made,  the  right  to  use  the 
waters  passed  to  the  allottees.  See  also  SfcvfM  v.  United  S/fl/Cs,  273 


In  nil  these  eases,  the  individual  enjoys  a right  of  user  de- 
rived from  the  legal  or  equitable  property  right  of  the  tribe  in 
which  he  is  a member.” 


Fed.  93  (C.  C.  A.  9,  1021),  holding  that  the  members  of  the  Shoshone 
Tribe  who  occupied  tribal  lends  under  Art.  6 of  the  Fort  Bridget-  Treaty, 
July  8,  1868,  15  Sfat.  07.  ml  who  Were  awarded  allotments  of  these 
lands  under  Art.  S of  the  agreement  ratified  by  Act  of  June  6,  1000,  31 
Stnt.  072,  were  entitled  to  the  water  rights. 

MSoe  sec,  5,  infra. 


SECTION  2.  DEPENDENCY  OF  INDIVIDUAL  RIGHTS  UPON  EXTENT  OF  TRIBAL 

PROPERTY 


Tlit*  individual  Indian  claiming  u share  in  tribal  assets  is 
subject  I n I be  general  rule  Hint  he  can  obtain  no  greater  inter- 
est  than  that  possessed  by  the  tribe  in  whose  assets  bn  par* 
ticipates.”  The  use  that  tin  individual  Indian  may  make  of 
tribal  lands  is  limited  by  the  nature  of  the  estate  In  the  land 
held  by  the  tribe.  Thus  in  the  case  of  UnJtfd  State*  v.  Chaxt\in 
tiie  court  held  that  where  tin*  Omaha  tribe  held  only  a right 
nf  occupancy  in  certain  lands,  with  the  fee  remaining  in  the 
United  .Stales,  the  tribe  could  not  convey  more  than  its  right  of 
oc  cupancy  to  a member  without  the  consent  of  the  United  States. 

Viewed  in  this  fashion,  an  allotment  system  or  any  act  or 


* “The  right  nf  1 he  individual  member  in  tribal  land  is  derived  from 
jiiid  in  no  greater  than  the  right  «»f  the  tribe  Itself,’'  If  the  tribe  cannot 
make  a lean?  without  the  approval  of  the  Department  of  the  Interior, 
neither  can  the  individual.  Memo.  Sol,  I.  U..  October  21.  1938. 
a- 2413  tl.  S.  89  1 1.017).  reVg  2*22  Fed.  593  (l\  0.  A.  8,  1915). 


treaty  which  extinguishes  tribal  title  decreases  to  that  extent 
flic  quantity  of  tribal  property  in  which  the  individual  may 
share.® 

In  the  case  of  The  Cherokee  Tram  Fund*,™  the  court  said, 

Their  [Olierokeo  Nation]  treaties  of  cession  must,  there- 
fore, be  held  not  only  to  convey  the  common  property  of 
the  Nation,  but  to  divest  the  Interest  therein  of  each  of 
its  members.  (P.  308.) 

The  individual's  rights  in  tribal  property  are  affected  by  any 
set-offs  or  claims  against  the  tribe,  because  the  amount  of  his 
share  that,  he  would  otherwise  bo  entitled  to  is  decreased. 


30  For  examples  nf  ibis  fact  situation  Hie  i Moore  v.  Carter  Oil  Co.. 
43  F.  2d  322  <C.  C.  A.  10,  1930).  cert.  den.  282  U.  S.  903;  United 
Staten  y5  Ft.  Smith  *fr  1C.  Jt . Co..  19.>  Fed,  211  (t\  C.  A.  8.  1912)  ; Choate 
v.  Trapp,  224  U.  S.  00.1  (1912)  ; The  h at, huh  Indian*.  r»  Wall.  737  (1808): 
90  117  U.  S.  288  (1880). 


SECTION  3*  ELIGIBILITY  TO  SHARI2  IN  TRIBAL  PROPERTY 


Originally  the  only  requisite  to  share  in  tribal  property  was 
membership,11  Abandonment  or  loss  of  membership  forfeited 
the  right  to  share,8*  Acquisition  of  membership  ordinarily  car- 
ried with  it  the  right  to  share  in  tribal  property, “ The  question 


Halbert  v.  United  State*.  283  U,  8.  753  (1931).  rcVg  sub  iiom. 
United  Staten  v.  Halbert,  38  F.  2d  795  <C,  C,  A.  0,  1930)  ; Tiger  V. 
Fcwcll.  22  F.  2d  730  (O.  C.  A,  8.  1927)  ; La  Roque  V.  United  State*,  239 
IT.  S.  02  (1915),  nffg  198  Fed,  045  (C.  C.  A.  8,  1912)  Sistomore,  V. 
Hnidy,  235  U.  8,  441  (1914)  : Qritfs  v Fisher , 224  U,  S,  C40  (1012)  ; 
(Utkin  v.  United  State*.  172  Fed,  305  <C,  C.  A.  S,  1909)  ; Fleming  v. 
WcCHrtain*  215  U.  8.  50  (1909)  ; Cherokee  Nation  v.  Hitchcock,  187 
IT.  S.  294  (1902)  ; Op-  Sul.  I.  D.,  M.  15954,  January  8,  1927,  For  regula- 
tions governing  pro-rata  shares  of  tribal  funds,  see  25  C,  F,  R,  233,1 
238,7  ; for  regulations  governing  annuity  nnd  other  per  capita  payments, 
see  25  C.  F.  R,  224.l-22-4.fi. 

32  See  Memo.  Sol.  I.  D„  March  10.  103S  (Cheyenne  River  Sioux),  In 
the  ease  of  The  Cherokee  Trust  Funds.  117  U,  S,  288  (1886).  In  which 
the  Court  denied  the  right  of  those  who  had  remained  East  and  aban- 
doned their  membership,  to  share  in  proceeds  arising  from  sale  of  lands 
of  Cherokee  Nation,  the  Court  stated ; 

If  Indians  * * * wish  to  enjoy  the  benefits  of  the  common 

property  of  the  Cherokee  Nation,  in  whatever  form  it  may  exist, 
they  must  * * * be  readmitted  to  citizenship  * * *,  They 

cannot  live  out  of  its  Territory,  evade  the  obligations  and  burdens 
of  citizenship,  anil  at  the  same  time  enjoy  the  benefits  of  the 
funds  and  common  property  of  the  Nation.  (P,  331,) 

35  In  the  case  of  Cherokee  Nation  v,  Journeycgke,  155  U,  8,  196  (1894), 
the  Supreme  Court  discussed  the  rights  of  the  Delaware  Indians  to  share 
In  tile  property  rights  of  the  Cherokee  Nation,  under  the  contract  en- 
tered into  between  the  Delawares  and  the  Chernkees  on  April  8,  1867,  in 
pursuance  of  a treaty  entered  into  between  the  United  States  and  the 
Cherokee  Nation,  July  19,  1866  (14  Stat,  799,  803),  The  court  decided: 

Given  therefore,  the  two  propositions  that  the  lands  are  the  com- 
mon property  of  the  Cherokee  Nation,  and  that  the  registered 
Delawares  have  become  incorporated  into  the  Cherokee  Nation 
and  are  members  and  citizens  thereof,  it  follows  necessarily  that 

267785 — 41 


of  what  constitutes  tribal  membership  is  discussed  elsewhere.94 

Under  the  rule  that  membership  was  necessary  to  share  in 
tribal  property,  the  right  to  participate  in  the  distribution  could 
not  push  to  the  member’s  heirs,  nor  could /it  be  assigned  by  the 
member.13  The  children  of  a member  could  not  inherit  their  par- 
ent’s right  to  share.  Their  only  right  to  share  in  the  distribution 
of  tribal  property  came  from  being  members  themselves.  How= 
ever,  had  their  parent’s  right  to  participate  in  the  distribution  of 
tribal  assets  attached  itself  to  certain  property  in  which  he  bad 
a vested  right,  his  children  might  inherit  this  property,8*  Rut  as 
soon  ns  the  member’s  right  had  vested,  the  property  was  no 
longer  tribal  property.  It  had  become  individualized  ; it  was  in- 
dividual property  and  not  tribal  property  that  was  being  passed 
on  by  descent.^ 

Although  originally  the  right  to  participate  in  tribal  property 
was  coextensive  with  tribal  membership,  this  rule  has  been  modi= 
fled  by  various  congressional  enactments.  On  the  one  hand,  the 


they  are  equally  with  the  native  Cherokees  the  owners  of  and 
entitled  to  ghare  in  the  profits  and  proceeds  of  these  lands.  (Fp, 
210-211,) 

Se^  also  Cherokee  Intii'tnarriage  Cases.  203  U.  S.  70  (1908),  and  Dela- 
ware Indians  v.  Cherokee  Nation , 193  U,  $,  127  (1904),  for  a discussion 
of  the  rights  of  the  Delawares  in  Cherokee  property. 

In  the  case  of  the  Cherokee  Nation  v,  Blackfeather , 155  U.  S,  218 
(1894),  the  court  applied  the  rule  of  the  Journeyeake  case  to  the  Sbaw= 
necs  who  were  admitted  to  the  Cherokee  Nation, 

34  See  Chapters  1,  5,  7, 

» Drifts  v..  Fisher,  224  U.  S.  640,  642  (1912)  ; La  Roque  v.  United 
States , 239  U.  S,  62  (1915), 

36  See  Op-  Sol.  I.  D,,  D42071,  December  29,  1921, 

57  Op.  Sol.  1.  D„  M.15954,  January  8,  1927;  Op.  Sol.  I,  D„  M,  13270, 
November  6,  1924 ; Op,  Sol.  I.  D,f  M.27381,  December  13,  1934. 
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riffiit  lo  Hhnn*  In  tribal  property  lias  boon  denied  to  certain  special 
c lasses  uf  tribal  members.  On  tin*  other  hand,  the  right  to  share 
in  tribal  prnperty  lm«  been  extended  to  various  classes  of  non- 
members. 

The  m ns r Important  class  of  members  excluded  from  the*  right 
In  share  in  tribal  property  comprised  while  men  marrying  Indian 
women  who.  under  .special  tribal  laws,  were  admitted  to  tribal 
membership  or  “citizenship."  lint  were  not,  in  many  cases,  given 
any  rights  at  all  In  tribal  property. 

The  problem  (‘rented  by  the  claims  of  tliose  people  Is  dis- 
cussed In  tlie  Chvnilrrv  Tnft'nnarrinf/e  Oases.**  The  court  traces 
the  policy  of  the  United  States  a ml  the  tribal  government  to  keep 
tribal  property  from  coining  into  the  hands  of  whites  who  mar- 
ried Indians  solely  for  llie  purpose  of  sharing  in  the  tribal 
wealth.8® 

Tin-  policy  of  the  United  States  toward  the  rights  of  non- 
Indians  who  claimed  rights  because  of  intermarriage  is  indicated 
by  f lie  Act  of  August  9,  1858/°  whieli,  excluding  the  Five  Civilized 
Tribes  from  its  scope,  provided: 


treaties  " adopted,  guaranteeing  in  ihnne  Indians  wliu  complied 
with  this  policy  the  same  rights  to  share  in  tribal  property,  ns  if 
they  had  remained  with  the  tribe.43  Four  of  these  acts,  general 
in  their  terms,  deserve  special  mention: 

(1)  The  Act  of  March  3,  ISTD,4®  applying  to  Indians  who  had 
ahandoiictl  or  who  should  thereafter  abandon  their  tribal  rela- 
tions to  settle  under  federal  homestead  laws,47  declares: 

Thai  any  such  Indian  shall  he  entitled  to  his  distributive 
share  of  * * * tribal  funds,  lands,  ami  other  property, 

the  same  as  though  lie  had  maintained  his  tribal  rela- 
tions * * 

However,  where  specially  provided,  such  as  in  the  Act  of  Feb- 
ruary ii,  387l,4D  Indians  who  wished  to  leave  the  tribe  and  at 
the  same  time  receive  certain  lands  ns  their  allotment*,  had 
to  relinquish  their  rights  to  share  in  any  further  distribution  of 
tribal  assets.  The  Treaty  of  November  15,  1861, 00  with  the  Pot- 
tawatomie Nation,  discussed  in  Good  fellow  v,  Mitckey^  provided 
(hat  those  of  the  tribe  who  had  adopted  the  customs  of  the 


* * * no  white  man,  not  otherwise  n member  of  any 

tribe  of  Indians,  who  tuny  hereafter  marry,  an  Indian 
woman,  member  of  any  Indian  tribe  * * ’ * shall  by 

such  marriage  hereafter  acquire  any  right  in  any  tribal 
property,  privilege,  or  interest  whatever  to  which  any 
member  of  such  tribe  Is  entitled. 

An  analogous  problem  arose  when  the  slaves  residing  in  the 
Indian  Territory  were  granted  freedom  and  citizenship  by  the 
Emancipation  Proclamation  mid  tlic  Thirteenth  Amendment  to 
the  United  States  Constitution.  The  rights  of  these  “freedmen” 
in  tribal  property  are  elsewhere  discussed,41 

Ah  already  noted,  the  original  rule  was  tlint  existing  moinher- 


whites  and  who  were  willing  to  abandon  nil  claims  to  the  conu 
mon  lands  and  funds  would  have  lauds  allotted  to  them  in 
severalty, 

(2)  Section  6s2  of  the  Act  of  February  S,  1887 “ declares: 

* * * and  every  Indian  horn  within  the  territorial 

limits  of  the  United  States  who  has  voluntarily  taken  up, 
within  su id  limits,  his  residence  separate  and  apart  from 
any  tribe  of  Indians  therein,  and  has  adopted  the  habits 
of  civilized  life,  is  hereby  declared  to  be  n citizen  of  the 
United  States,  and  is  entitled  to  all  the  rights,  privileges, 
and  immunities  of  such  citizens,  whether  said  Indian  has 
been  or  not,  by  birth  or  otherwise,  a member  of  any  tribe 
of  Indians  within  the  territorial  limits  of  the  'United 


ship  was  the  requisite  for  sharing  in  tribal  property.  But  the 
beginning  of  the  allotment  system,  and  the  policy  of  encouraging 
the  abandonment  of  tribal  relations  led  to  the  modification  of 
this  rule.43 

In  order  to  persuade  Indians  to  forsake  tribal  habits  and  adopt 
the  white  man's  civilization,  various  acts43  were  passed  and 


203  T71  8.  70  flDOO). 

^ In  1874.  the  Cherokee  National  Council  adopted  a code  which  ad^ 
mfftod  white  men  to  citizenship,  and  if  one  paid  a awn  of  $500  (the  ap- 
proximate value  of  the  share  of  each  Indian)  into  the  national  treasury, 
he  beenmo  entitled  to  n share  in  tribal  property.  But  even  this  privilege 
was  withdrawn  In  IS77,  and  ho  from  that  date,  whites  intermarrying  into 
the  Cherokee  Nation  were  admitted  to  citizenship  upon  the  condition  that 
they  should  not  thereby  acquire  nn  estate  or  interest  ill  the  communal 
property  of  the  nation.  In  the  case  of  Whitmire  v,  Cherokee  Nation,  30 
<\  Cls,  138.  ins  (180.1),  the  court  quotes  a section  of  the  Cherokee  Code 
and  adds  * “The  idea  therefore  existed,  both  in  the  mind  and  hi  ihe  laws 
of  the  uhcrokeo  people,  that  citizenship  did  not  necessarily  extend  to  or 
invest  in  the  citizen  a persona]  or  individual  interest  in  what  the  consti- 
tution termed  the  ‘common  property.*  ‘the  lands  of  the  Cherokee  Nation.’  ” 

40  C.  818.  boc,  1,  25  Stat.  392.  25  U.  S.  C.  181. 

u Sea  Chapter  8,  sec.  11, 

41  In  1900.  Mr.  Justice  Van  Devanter,  then  on  the  Circuit  Court  of 


Appeals,  wrote  : 


For  many  years  the  treaties  and  legislation  relating  to  the 
Indians  proceeded  largely  upon  the  theory  that  the  welfare  of 
hoi li  the  Indians  and  the  whites  required  that  tin?  former  be 
kept  in  tribal  communities  separated  from  the  latter,  and  while 
that  policy  prevailed,  effect  was  given  to  the  original  rule  re= 
speefing  the  right  to  shore  In  tribal  property;  but  Congress  later 
adopt ed  the  policy  of  eneem raging  individual  Indians  tn  abandon 
Uluir  tribal  relations  and  to  adopt  the  customs,  habits,  and 
manners  of  civilized  life,  and,  as  ?in  incident  to  this  change  in 
policy,  statutes  were  enacted  declaring  that  the  right  to  share  in 
tribal  property  should  not  be  Impaired  or  affected  bv  such  a 
severance  of  tribal  relations,  whether  occurring  theretofore  or 
thereafter.  (Oakes  -v.  United  mates,  172  Fed.  305,  308  (C.  C.  A. 
8,  1909).)  See  Chapter  11,  sec.  1. 


A*E.  g..  the  Act  of  December  19.  1854.  iq  stat,  598f  599,  promised  that 
the  property  rights  of  the  mixed  bloods  in  the  tribal  property  of  the 
Chippewa  a would  not  be  impaired  if  they  remained  on  the  lands  ceded 
to  the  United  States  and  separated  from  the  tribe. 


**E.  g..  Treaty  with  Choctaws,  September  27,  1830,  7 Stat.  333,  dis- 
cussed in  Wlnlan  v,  Amos,  255  TJ.  8,  373.  388  (1921), 

*R  Oakes  v.  United  States,  172  Fed.  305  (C,  C.  A.  S,  1909)  ; United 
States  ex  rel.  Bcsnw  V.  Work,  6 F.  2d  094  (App.  D.  C.  1925)  * Pape  v. 
United  States,  19  F,  2d  219  (C.  C.  A,  9,  1027). 

40  IS  Stat.  402,  420, 

47  While  this  act  is  directed  particularly  at  Indians  ao 

SsSfMSS" 

?l^t  can  be  restricted  in  the  following  manner.  The  w«*.-*v 
nized  purpose  of  this  act  and  of  similar  acts  preserving  inters aia 
in  tribal  property  to  Indians  abandoning  their  tribal  relations 
was  to  induce  Indians  to  leave  tbeir  tribal  life  on  the  reservations 
and  to  take  up  the  habits  and  customs  of  civilized  life  in  white 
communities*  See  Oakes  v.  United  States , nt  308;  United 
State*  v.  Bern  no,  0 F*  f2d)  094,  097  (Ct.  App.  D.  C,  1925).  In 
fact,  the  phrase  “abandonment  of  tribal  relations”  has  continu- 
ously been  interpreted  as  meaning  a physical  abandonment  of 
the  tribe  and  tho  reservation  and  nn  undertaking  to  live  as  a 
white  person.  An  example  of  such  an  Interpretation  of  the 
phrase  in  the  Act  of  1875  is  the  Circular  of  Instructions  issued 
by  the  General  Land  Office  on  March  25.  1875.  requiring  Indians 
desiring  to  take  advantage  of  the  benefits  of  the  Act  of  1875  to 
make  affidavit  that  they  have  adopted  the  habits  and  pursuits  of 
civilized  life  (2  C.  L,  O.  44).  In  all  cases  of  which  I have  knowl- 
edge so  far  brought  into  court  or  before  the  Department  for 
adjudication  of  the  rights  of  Indians  under  the  1875  or  1887 
acts,  tho  Indians  had  physically  abandoned  their  tribe  and  resor^ 
vat  inn  and  this  was  assumed  to  prove  abandonment  of  tribal 
relations. 

In  view  of  this  purpose  of  Congress  to  induce  Indians  to  leave 
the  reservations  and  the  interpretation  of  the  statutory  language 
abandonment  of  tribal  relations”  it  may  be  said  tlint  the  Act  of 
1870  would  not  apply  to  Indians  who  wish  to  relieve  themselves 
of  membership  m a tribe  but  who.  nevertheless,  remain  upon  the 
reservation  of  the  tribe  and  continue  living  as  other  members  of 
the  tribe  and  continue  enjoying  the  Federal  protection  of  reserva- 
tion lite.  Memo,  Sol.  I.  D,,  March  19,  1938. 

48  The  Act  of  January  18,  1881,  21  Stat,  315,  316,  gave  to  those 
Winnebago  Indiana  of  Wisconsin  who  abandoned  their  tribal  relations 
and  wished  to  use  the  money  for  purposes  of  settling  a homestead  on 
the  public  domain  a pro  rata  share  In  the  distribution  of  tribal  funds. 

^ 16  Stat.  404  (Stockbrldge  and  Munsee). 

“ 12  Stat.  1191. 

r,l10  Fed,  Cas.  No.  5537  (C.  0,  Kuos,  1883). 

88  This  section  was  amended  by  the  Act  of  May  8,  1906,  34  Stat  182 
25  U,  S*  C,  349.  ' 

63  24  Stat,  388,  390. 
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States  without  In  any  manner  impairing  or  otherwise 
affecting  the  right  of  any  such  Imlian  to  tribal  or  other 
property,54 

In  the  ease  of  Rnimnld*  v.  Untied  States*'  a Sioux  woman  who 
had  been  burn  on  the  reservation  and  was  a member  of  the  tribe 
was  taken  from  the  reservation  by  her  father,  She  moved 
away  from  the  reservation,  adopted  the  habits  oi  while  people 
and  married  n white  man.  Her  rights  to  share  in  the  tribal 
property  were  recognized,  under  the  3887  statute: 

(3)  By  sect  Ion  2 of  the  Act  of  August  9f  1888"  rights  in  tribal 
property  were  preserved  to  Indian  women  who  thereafter  mar- 
ried cffizcns  of  the  United  States  and  became  citizens  also, 

(4)  In  furtherance  of  its  policy  to  induce  Indians  to  break 
away  from  the  tribal  mode  of  life*  Congress  included  In  the 
Appropriation  Act  of  June  7,  1807"  the  following  provision 
granting  rights  in  tribal  property  to  the  children  of  certain 
Indian  women  who  had  left  the  tribe: 

That  all  children  born  of  a marriage  heretofore  solem- 
nized between  a white  man  and  an  Indian  woman  by 
blood  and  not  by  adoption,  where  said  Indian  woman  is 
at  this  time,  or  was  at  the  time  of  her  death,  recognized 
by  the  tribe  shall  have  the  same  rights  and  privileges  to 
the  property  of  the  tribe  to  which  the  mother  belongs,  or 
belonged  at  the  time  of  her  death,  by  blood,  as  any  other 
member  of  the  tribe  * * */* 

Because  this  statute  creates  a new  class  of  distributees  in  tribal 
property  and,  to  that  extent,  decreases  the  property  right  of 
those  distributees  otherwise  entitled  to  share,  it  1ms  been  strictly 
construed*  It  does  not  include  the  children  of  u marriage  be- 
tween two  Indians it  does  not  include  the  children  of  a mar- 
riage between  an  Indian  man  and  a white  woman; m it  does  not 

s*  In  view  of  this  act,  “the  more,  transfer  of  citizenship  is  not  impor- 
tant, so  far  as  the  riiiustion  of  the  rights  in  tribal  property  is  concerned/’ 
United  States  csr  rcL  Resaw  v.  Wort,  6 F.  2d  694,  098  (App.  B*  C.  1925). 

c-  205  Fed.  085  (D.  C.  S-  D,  1913), 

r*i  C-  818.  2D  Stat,  392.  See  also  Pape  v,  United  Staten,  19  F.  2d  219 
(C-  C.  A.  0,  1927),  holding  that  an  Indian  woman  may  receive  a share 
in  tribal  property  even  if  she  marries  a white  man,  becomes  a citizen 
of  the  United  States,  has  severed  tribal  relatione  and  lias  adopted  civilized 
life.  Work  v.  Gouin,  18  F,  2d  820  (App*  B,  C,  1927),  holding  that  a 
Chippewa  woman,  though  married  to  a white  man  and  separated  from 
the  tribe,  was  entitled  to  share  in  tribal  fund, 

E7  Stat,  62,  90.  25  U.  S*  C*  184. 

Gf,  Stookey  v,  Wilhite,  58  F,  2d  522  (App,  D,  C*  1932),  (Act  in= 
voked  by  Secretary  of  the  Interior  ; court  declined  to  issue  mandamus 
to  compel  Secretary  to  restore  certain  names  to  tribal  rolls.) 

r*  Memo.  Sol.  I.  D„  December  18,  1934. 

Ibid. 


nave  any  rights  of  children  of  an  Indian  woman  who  married  a 
white  man  after  Juno  7,  lS07;rtl  it  does  not  save  the  rights  of 
children  whose  Indian  mother  had  married  a white  man  before 
that  date,  hut  who  wan  a member  by  adoption  only,  or  if  she 
had  been  a member  by  blood,  who  was  not  considered  a member 
nt  that  date  or  at  her  death  if  ir  had  occurred  prior  to  that 
lime/1-  Nor  does  it  create  nny  rights  in  any  lineal  descendants 
other  than  children  of  the  Indian  woman. 

The  rights  of  children  of  a tribal  member  are  discussed  in 
Ha  / herl  v.  Un  i ted  Btat est : 113 

The  children  of  a marriage  between  tin  Indian  woman 
and  a white  man  usually  take  the  status  of  the  father: 
hut  if  the  wife  retains  her  tribal  membership  and  the 
children  are  horn  in  the  tribal  environment  and  there 
reared  h.v  her,  with  the  husband  failing  to  discharge  his 
duties  to  them,  they  take  the  status  of  the  mother. 

Whether  grandchildren  of  such  a marriage  have  tribal 
membership  or  otherwise  depends  on  the  status  of  the 
father  or  mother  as  the  case  may  he,  mid  not  on  that  of 
a grandparent. 

As  to  marriages  occurring  before  June  7,  1897  (as  the 
marriages  here  did),  between  a white  man  and  an  Indian 
woman,  who  was  Indian  by  blood  rather  than  by  adop- 
tion— and  who  on  June  7,  3897,  nr  at  the  time  of  her  death, 
was  recognized  by  the  tribe — the  children  have  the  same 
right  to  share  in  the  division  or  distribution  of  the  prop- 
erty of  the  tribe  of  the  mother  ns  any  other  member  of  the 
ti  ilip.  hut  this  is  in  virtue  of  the  Act  of  June  7,  1897, 

In  the  distribution  of  tribal  assets,  the  visible  evidence  of  one’s 
right  to  share  is  the  appearance  of  his  name  on  the  appropriate 
‘Tull/’  If  membership  was  the  requisite,  lie  had  to  he  on  the 
“membership  roll/’  As  a practical  matter,  acts  and  treaties 
providing  for  distribution  of  tribal  property  had  In  and  did  set 
n specific  date  as  to  when  status  must  exist.  Generally  those  who 
did  not  have  a status  entitling  them  to  share  on  that  date  could 
not  participate  even  though  they  might  have  had  sucll  a status 
before  and  after  that  date/4 


«i Pape  v.  United  Staten,  19  F.  2d  219  (C.  C,  A,  9,  1927), 

« Oaken  v.  United  States,  172  Fed.  305  (C.  C,  A,  S,  1909). 
fa  283  U.  S.  753,  703-764  (1983),  rev’g  sul>  nom.  United  States  V, 
Halbert,  38  6\  2d  795  (C.  C,  A.  9.  1030), 

,w  For  examples  of  such  rolls,  see  tin;  Act  of  March  1,  1901,  31  Stilt. 
861,  869=870  (Creek)  and  the  Act  of  June  30,  1902,  32  Stat.  500,  001= 
502  (Creek).  See  Chapter  23,  see.  7,  For  a discussion  of  the  power  of 
Congress  and  the  Secretary  over  enrollment,  see  Chapter  5,  sera,  6 and 


13, 


SECTION  4.  TRANSFERABILITY  OF  THE  RIGHT  TO  SHARE 


Ordinarily,  a right  to  participate  in  tribal  property  cannot  he 
alienated,  either  voluntarily  or  by  operation  of  law/  To  be 
entitled  to  share,  the  participant’s  children  must  have  a status 
in  their  own  right;  they  may  he  entitled  to  share  as  members, 
hut  not  as  heirs.00 

However,  interests  in  tribal  property  may  be  made  transfer- 
able by  congressional  act"'  or  tribal  law  and  custom*  In  such 


65  Sloan  v.  United  States t 118  Fed.  283  (C,  C.  Nebr.  1902),  app.  dism. 
193  U S 614  (1904),  Woodbury  v.  Unlfcd  States,  170  Fed.  302  (C.  C.  A, 
8,  1909)  ; c f.  Doe  v.  Wilson,  23  How.  457  (1859)  ; Crews  V.  Burchamr  1 
Black  302  (1861). 

« Cf  IFoodbury  v,  United  States,  170  Fed.  302  (C.  C.  A.  8,  1909). 
fit  E.  g..  Act  of  March  1,  1901,  31  Stat.  861,  864r  and  Act  of  June  30, 
1902,  c,  1323,  82  Stat,  500  (Creek  allotments  and  funds).  Act  of  June 
28,  1906,  c.  3572,  34  Stat.  539,  and  Act  of  April  18.  1912,  37  Stat,  86 
^ Ogage  allotments  and  funds).  For  a discussion  of  these  statutes,  sec 
Chapter  23, 

« See  sec.  0. 


event,  alienability  may  be  limited  to  transfer  only  by  operation 
of  law.0® 

Under  the  Wheeler-Howard  Act,  shares  in  the  assets  of  an 
Indian  tribe  or  corporation  may  be  disposed  of  to  the  Indian 
tribe  or  corporation  from  which  the  shares  were  derived  or  to 
its  successor  with  the  approval  of  the  Secretary  of  the  Interior, 
but  alienation  to  others  is  prohibited.  The  Secretary  of  the 
Interior  is  authorized  to  permit  exchanges  of  shares  of  equal 
value  whenever  such  exchange  is  expedient  and  for  the  benefit  of 
cooperative  organizations.10 

^Act  of  June  2S,  1906,  c,  3572,  34  Stat,  539  (Osage),  providing  for 
descendibility  did  not  make  interest  assignable.  Op-  Sol.  I.  B.,  M.8370, 
August  15,  1922,  Act  of  April  18,  1912,  37  Stat.  86  (Osage),  providing 
for  descendibility  did  not  make  right  assignable.  Taylor  v.  TayHm,  51 
F.  2d  884  (0.  C.  A*  10.  1931),  cert,  den,,  284  U.  S.  672  (1931). 

to  Act  of  June  IS,  1934,  sec,  4,  48  Stat.  984,  985  ; 25  U-  S,  C,  464. 
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INDIVIDUAL  RIGHTS  IN  TRIBAL  PROPERTY 


SECTION  5-  RIGHTS  OP  USER  IN  TRIBAL  PROPERTY 


Will  1 1*  ]iroju*ny  lusty  In-  veiled  in  a tribe,  if  is  generally  the 
individual  members  of  t lie*  tribe  who  enjoy  flu*  use  of  such 
pnii  li  Tty.  The*  quest  if  in  of  what  rights  of  user  are*  enjoyed  by 
ifidi vicinal  Indians  in  tribal  property  may  conveniently  hi*  rnn- 
shlered  tinder  four  headings  ; 

(A)  Occupancy  of  particular  tracts. 

(R)  Improvements. 

(<’)  Grazing  ami  fishing  rights, 

< I> ) Rights  in  tribal  timber. 


A.  OCCUPANCY  OF  PARTICULAR  TRACTS 

We  have  elsewhere  noted  71  that  it  is  a distinctive  ehnraeter- 
istio  of  triiml  property  that  the  right  of  possession  is  vested  in 
i he  tribe  as  such,  rather  than  in  individual  members. 

Nevertheless,  as  a practical  matter,  some  orderly  distribution 
of  occupancy  among  the  members  of  the  tribe  is  generally  neces- 
sary in  order  that  the  land  may  he  used.  Hence,  it  comes  a bout 
that  individuals  are  given  rights  of  occupancy  in  certain  tracts 
of  tribal  land.  The  tribe  may  formally  assign  a right  of  occu- 
pancy to  an  individual,  or  if  mi  individual  is  in  possession  by 
tribal  law,  usage  and  custom,  a right  of  occupancy  may  come  tr 
be  recognized  without  such  formal  assignment,7 * 9* 

The  right  of  an  Indian  tribe  to  grant  occupancy  rights  ir 
designated  tracts  Is  specified  in  certain  treaties-” 

Many  treaties  recognize  tile  value  of  individual  occupancy 
rights  on  tribal  land  as  well  as  the  individual  ownership  of  im- 
provements, and  provide  for  payments  to  such  individuals  for 
loss  or  destruction  of  such  rights  and  improvements.” 

The  limitations  on  (lie  rights  of  an  individual  occupant  have 
hern  defined  in  several  eases,  Tu  Reservation  Gas  Vo,  v.  Snyder,-* 
it  was  held  that  an  Indian  tribe  might  dispose  of  minerals  on 
tribal  lands  which  bad  been  assigned  to  individual  Indians  for 
private  occupancy,  since  the  individual  occupants  had  never  been 
granted  any  specific  mineral  rights  by  the  tribe. 

In  7 vrranev,  v.  Gray™  it  was  held  that  no  act  of  the  occupant 
of  assigned  tribal  land  could  terminate  the  control  duly  exer 


71  Chapter  15.  sen.  1, 

72  Memo.  Sol.  I.  B.,  October  21,  1988.  “If  no  definite  land  assign- 
ments arc  made,  it  is  possible  that  individual  members  may  assert 
occupancy  rights  In  tribal  land  bused  upon  long*con tinned  usage."  On 

I he  power  or  the  tribe  over  Individual  rights  of  occupancy  in  tribal 

land,  see  Chapter  T, 

7,1  See,  for  example.  Art.  VI  of  the  Treaty  of  September  24,  1857,  with 
the  Pawnee  Indians,  11  Stnt.  729,  which  provided  in  part  * 

* * * if  they  think  proper  to  do  so,  they  may  divide  -nlil  lands 

among  themselves,  giving  to  each  person,  or  each  bead  of  a 
junilly,  ft  farm,  subject  to  their  triiml  regulations,  hut  in  no 
Instance  to  be  sold  or  disposed  of  to  persons  outside  or  not 
themselves  of  the  Pawnee  tribe. 

And  see  Art.  IV  of  the  Treaty  of  March  fi.  1805,  witli  the  Omaha  Indians, 
14  Stat,  001.  construed  in  United  Stoics  v,  Chase,  245  17,  K.  89  (1917), 

On  the  development  of  individual  allotments,  gee  Chapter  11. 

77  See,  for  example  • Treaty  of  January  24,  1826.  with  the  Creek  Nation 
of  Indians,  7 Stat.  286;  Treaty  of  August  8,  1831.  with  the  Shnwnees 
Senecas,  and  Wynndots,  7 Stat.  355;  Treaty  of  Muv  20.  1842,  with  the 
Seneca  Nation  of  Indiana,  7 Stnt.  586 ; Treaty  of  June  fl  and  it  1846 
with  the  various  Bands  of  FnttiuwmtoDilc.  Chippewa,  ami  Ottawa  In- 
dians, 9 Stat.  853  ; Treaty  of  Aitpust  6,  1846.  with  the  Cherokee  Nation. 

9 Stilt.  871  ; Treaty  of  October  18,  1846.  with  the  Menomonee  Tribe  of 
Indians,  9 Stat.  952 ; Treaty  of  February  5,  1856,  with  the  Stuekbridge 
and  Mu usoe  Tribes  of  Indians.  11  Stat,  60S;  Treaty  of  June  9,  1855, 
with  the  Walla- Walla,  Cayuse,  and  Umatilla  Tribes  and  Bands  of  In’. 
1-  Stat,  045;  Treaty  nf  June  0,  1855,  with  the  Ynkamu.  12  Stnt, 

7fl150  N.  Y.  Su[ip,  216  (1914), 

356  N,  Y.  Sapp.  916  (1916), 


c-Iscil  by  the  chiefs  of  the  tribe  over  the  use  and  disposition  of 
the  land. 

Ill  Application  of  Parker*  it  was  held  that  the  Tmiawuudn 
Nation  of  Sen  con  Indians  bud  the  right  to  dispose  of  minerals 
on  the  tribal  allotments  of  its?  members  and  tlmt  the  individual 
allottee  had  no  valid  claim  for  damages. 

The  nature  of  the  rights  conferred  by  an  Indian  tribe  upon  its 
members  with  respe*  ‘ * land  occupancy  depends  upon  the  laws, 
customs,  and  n green  i ais  of  the  tribe.  In  the  ease  of  United 
States  v.  Chased  the  Supreme  Court  held  that  the  making  of 
assignments  of  hind  of  the  Omaha  tribe  to  individual  members 
did  not  preclude  a Inter  revocation  of  such  assignments  when 
the  tribe  decided  that  the  reservation  should  l»e  allotted,  even 
though  the  original  assignments  were  made  pursuant  to  a specific 
treaty  provision,  were  approved  by  the  Commissioner  of  Indian 
Affairs,  and  guaranteed  the  possessory  right  of  the  assignee.  The 
court  per  Van  Devanter,  */.,  characterized  these  arrangements 
as ; 

* * * leaving  the  United  States  and  the  tribe  free 

to  take  such  measures  for  the  ultimate  and  permanent 
disposal  of  the  lands,  including  the  fee,  as  might  become 
essential  or  appropriate  in  view  of  changing  conditions, 
Wolfale  Indians  and  the  public  interests.  (P, 

100. ) 

Referring  to  the  rights  of  an  occupant  of  lands  of  the  Cherokee 
Nation,  (he  court  in  The  Cherokee  Trust  .Fan eh?,** I 2  declared  : 

He  had  a right  to  use  parcels  of  the  lands  thus  held  by 
Hie  Nation,  subject  to  such  rules  as  Its  governing  author- 
ity might  prescribe;  but  that  right  neither  prevented  nor 
qualified  the  legal  power  of  that  authority  to  cede  the 
lands  and  the  title  of  the  Nation  to  the  United  States. 

The  right  of  the  occupant  has  been  likened  to  that  of  a licensee 
u tenant  at  will.  But,  in  order  to  assure  the  occupant  of  land 
some  security  in  his  possession,  tribal  law  and  custom  may 
recognize  his  right,  of  possession  to  the  extent  that  the  right  of 
occupancy  may  not  he  revoked  at  the  mere  caprice  of  tribal 
officials. 

Typical  of  the*  laws  of  the  Five  Civilized  Tribes  with  respect 
to  occupancy  rights  was  the  Creek  Act  of  1SSR  by  which  the 
Creek  Nation  conferred  on  each  citizen  of  the  nation  who  was 
the  head  of  a family  and  engaged  in  grazing  livestock  the  right 
to  enclose  for  that  purpose  one  square  mile  of  public  domain  with- 
out  paying  compensation.  Provision  was  made  for  establishing, 
under  certain  conditions,  more  extensive  pastures  near  the  fron- 
tiers to  protect  the  occupants  against  the  influx  of  stock  from 
adjacent  territories.*3 * * *  Various  laws  of  the  Five  Civilized  Tribes 
provided  for  the  sale  or  lease  of  these  rights  in  tribal  lands  to 
other  members  of  the  tribe,34  Under  these  laws,  the  rights  of 
the  grantor  and  the  grantee  or  the  lessor  and  lessee  were  pro- 
tected in  tribal  and  territorial  courts.  If  the  lessee  refused  to 
surrender  possession  after  the  expiration  of  his  term,  the  lessor 
could  maintain  an  action  of  ejectment  in  federal  courts,3®  Ad- 
verse possession  could  run  against  an  occupant.  The  occupant 
could  maintain  an  action  of  forcible  entry  and  detainer  against 


1,8  237  N,  Y,  Supp,  184  (1929). 

81 245  T7.  S.  89  (1917). 

P3117  U.  S,  288,  308  (1880). 

'•See  Turner  v.  United  States,  248  U.  S.  304  (1919).  Art  N of  the 
Compiled  Lswg  of  the  Cherokee  Nation  (1892)  limited  each  citizen  of 
the  nation  to  50  acres  of  land  for  grazing  purposes,  Attached  to  Ills 
farm, 

° ‘ JjllwH  of  Cherokee  Nation  (1892),  Art,  XXIII,  see. 

“ OooiUng  v,  Watkins,  B Ind,  T.  078,  82  S.  W.  913  (1904)  rev'd  on 
other  grounds,  142  Fed.  112  <C.  C,  A.  8,  1905)  (Cblckasaw). 
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:i  m^jinsHer.* *’  shvlthtx  v.  McDniipal”  describes  the  nature  of 
i hi*  intiTi’fcf  hold  h.v  mi  occupant  of  Creek  lands,  as  follows: 

Fmui  the  time  they  took  up  their  roslck'ino  west  of  the 
Mississippi,  the  Constitutions  of  the  Five  Nations  pro- 
vided that  their  land  should  remain  “common  property; 
hut.  the  improvements  made  thereon,  and  in  the  possession 
of  file  citizens  of  the  nation,  are  the  exclusive  and  in- 
defeasible* property  of  the  citizens  respectively  who  made, 
or  may  rightfully  he*  in  possession  of  them/’  The  term 
“improvement s,*’  Vis  here  used,  meant  not  only  betterments, 
hut  tieciipnney.  Chcrokrr  Nation  v.  Jotirm'ffwrtrr,  155  IT,  R. 
106,  21 0,  * ' * *■  These  “improvements”  passed  from 

father  to  sou,  and  were  the  subject  of  sale,  with  the  single 
restriction  that  they  should  not  he  sold  to  the  United 
States,  individual  states,  or  to  Individual  citizens  thereof. 

As  the  foregoing  cases  indicate,  the  federal  courts  have  given 
full  weight  to  the  arrangements  made  by  the  various  tribes  with 
respect  to  (he  individual  occupancy  rights  <>f  tribal  members. 

Congress  has  repeatedly  given  recognition  to  such  occupancy 
rights,  ns,  for  example,  by  providing  that  compensation  he  made 
directly  to  occupants  of  tribal  land  for  damage  done  or  property 
taken  in  railroad  building  across  such  laud/ * There  have  been 
occasions,  however,  when  Congress  has  felt  compelled  to  modify 
these  tribal  arrangements  by  federal  legislation.  The  Five 
Civilized  Tribes  are  a case  in  point. 

The  following  statement  of  conditions  in  the  lands  of  the  Five 
Civilized  Tribes  is  found  In  the  Report  by  the  Senate  Committee 
on  the  Five  Civilized  Tribes,  May  1«H  : “ 

A few  enterprising  citizens  of  the  tribe,  frequently  not 
Indians  liy  blood  hut  by  intermarriage,  have  in  fact  be- 
come the  practical  owners  of  the  best  and  greatest  part 
of  these  lands,  while  the  title  still  remains  in  the  tribe— 
theoretically  for  all,  yet  in  fact  the  great  body  of  the  tribe 
derives  no  more  benefit  from  their  title  than  the  neighbors 
in  Kansas,  Arkansas  or  Missouri  * * *,w‘ 

These  conditions  were  cited  in  justification  of  congressional 
acts  providing  for  the  redistribution  of  occupancy  rights  and 
ultimately  for  the  allotment  of  lands  of  the  Five  Civilized 
Tribes. 1,1 

Under  the  Act  of  June  18,  1034,' the  problem  of  individual 
rights  in  tribal  hind  assumes  a new  importance -by  reason  of  the 
provision  prohibiting  future  allotments  hi  severalty,® 

On  unallotted  reservations,  tribal  constitutions  often  pro- 
vide for  a single  form  of  assignment,  under  which  each  head  of 
a family  is  entitled  to  secure  tlie  occupancy  of  a tract  of  stand- 
ard acreage  under  n tenure  dependent  upon  use.* 

On  allotted  reservations,  the  land  problem  is  more  compli- 
cated, and  two  types  of  assignment  are  common,  “standard” 
assignments  mid  ■‘exchangi!1’  ”n  assignments.  Standard  assign^ 

™ limit  V.  Nicks,  3 Iiui.  T.  275.  154  S.  W.  818  (1900)  (Cherokee), 

*T  170  Fed.  029,  533-534  (t\  C.  A.  8.  1909),  app,  dfsm,  225  F S.  061 
(1912). 

Bee,  for  example,  see.  3 of  the  Act  of  March  2,  1809,  30  Stat,  990, 
991,  amended  l,y  the  Act  of  February  28.  1902,  32  Stat,  50,  25  tJ.  S.  C. 
314.  And  see  acts  cited  in  Chapter  15,  fn.  14. 

^Sen.  Kept.  No.  377.  53d  Cong,  2d  spks.  (1894),  cited  in  Stephens  v, 
Cherokee  Nation,  174  U,  S,  445  (1809),  and  Heckman  v.  United  States, 
224  U.  S,  413,  434  (1912), 

wo  For  k further  statement  of  conditions,  see  Woodward  v.  de  Graf* 
fenried,  238  II.  S*  284  (1915). 

See  Chapter  23. 

•"Bees,  1 to  19,  48  Shit.  984,  25  U*  S.  C.  461-470. 

Op,  Bol.  T.  D..  M.  27770.  May  22,  1935. 

w E,  g.,  Constitution  and  Bylaws  of  Papago  Tribe.  Arts,,  approved 
January  0,  1037,  Art,  8,  see.  3.  Constitution  and  Bylaws  of  Pyramid 
Lake  Fnlufo  Tribe,  Nev..  approved  January  15.  1930,  Art,  7,  sec.  3. 

» E,  g„  Constitution  rind  Bylaws  of  Cheyenne  River  Sioux,  S.  D..  ap- 
proved December  27,  1935,  Art.  8.  see,  4, 

Constitution  mid  Bylaws  of  Lower  Bimis  Community.  Minn.,  ap- 
proved June  11,  1936,  Art.  9.  secs,  1,  5, 


incuts  are  usually  made  to  landless  Indians  or  to  Indians  having 
n lesser  amount  of  land  than  tlie  standard  acreage  fixed  by  the. 
tribe,  and  arc*  generally  made  for  the  purpose  of  establishing, 
homes.  The  tribal  constitution  and  the  assignment  form  piMi- 
e rally  provide  Urn!  n standard  assignment  shall  lie  canceled  if 
the  laud  is  not  bcueficialiy  utilized  by  the  assignee  for  a specified 
period  of  rime.  Exchange  assignments'  may  be  made  to  Indians 
who  have  an  interest  in  severalty  in  some  land  in  consideration 
of  their  surrendering  such  interest.  Exchange  assignments  gen- 
erally include  more  extensive  rights  of  lease  and  transfer  than 
arc  provided  in  connection  with  standard  assignments,  and  in 
this  respect  approach  more  nearly  to  the  character  of  alloL 
meats.  The  chief  respects  in  which  exchange  assignments  differ 
from  allotments  lire:  (I)  land  under  such  assignment  cannot  he 
alienated  (apart  from  exchanges  of  land  of  equal  value)  during 
the  life  of  the  assignee  except,  to  the  tribe,  whereas  allotted  land 
may  lie  transferred,  upon  the  removal  of  restrictions  or  the  Is- 
suance of  a fee  patent  by  tlie  Secretary  of  tlie  Interior,  to  any 
individual,  Indian  or  non-Indian;  (2)  land  under  an  exchange 
assignment  is  not  inheritable  in  the  strict  sense  of  the  term,  as 
is  allotted  bind,  lmt  is  subject  to  reassignment  to  qualified  mem- 
bers of  the  tribe  designated  by  the  original  assignee,  provided 
ilu*  land  is  neither  subdivided  into  portions  too  minute  for  eco- 
nomic use  nor  reassigned  to  persons  holding  more  than  a desig- 
nated maximum  acreage  of  tribal  land;  (8)  land  under  un  ex= 
change  assignment  is  tribal  bind  mid  is  subject  to  all  the  pro- 
tections which  the  law  throws  about  tribal  land. 

The  rights  to  improvements  placed  by  individual  Indians  on 
the  land  are,  under  many  constitutions,  distinguished  from  the 
assigned  right  of  user  in  the  land  itself,  and  are  made  trans- 
ferable by  devise,  lease,  or  operation  of  law  to  certain  members 
of  the  tribe  upon  approval  by  the  tribe,® 

It  has  been  administratively  held  that  a tribal  grant  of  occu- 
pancy rights  to  its  members  does  not  necessarily  involve  the  con- 
veyance of  any  Intercut  in  tribal  land,  since  the  occupant  may 
hold  a position  similar  to  that  of  a licensee/7 

On  the  other  hand,  it  has  been  held  that  an  individual  member 
of  an  Indian  Pueblo  has  such  an  occupancy  interest  as  will, 
under  the  Taylor  Grazing  Act,®  justify  a preference  in  the  award 
of  grazing  rights  on  the  public  domain.1* 

At  this  stage  in  the  development  of  the  forms  of  assignment  it 
is  important  to  avoid  over-generalizations  on  the  nature  of  the 
legal  rights  thus  created.  Possibly  a suggestive  analogy  to  the 
member’s  occupancy  right  in  tribal  land  is  the  right  of  a member 
of  a membership  corporation  to  reside  in  an  allocated  tract  of 
the  society’s  estate. 

B,  IMPROVEMENTS 

With  reference  to  improvements  placed  upon  the  land,  an 
occupant  may  acquire  a vested  right,  subject,  to  the  limitations 
of  tribal  rules  and  customs.100  It  has  been  said  that  the  indi- 
vidual has  a vested  right  in  such  improvements,  even  as  against 
the  tribe  because  they  are  his  own  property;  they  are  not  the 


™ E.  g..  Constitution  mill  Bylaws  of  Fort  Belknap  Community,  Mont,, 
approved  December  18,  1935,  Art*  V,  secs,  5,  7r  8, 

®T Memo.  Sol.  1.  I)..  October  21,  1938  (Palm  Springs)  ; Memo,  Sol,  I.  D, 
April  14.  5939  (Pueblo  of  Snnt n Clara), 

p*Acfc  nf  Juno  28,  It >84,  48  Stat.  1209.  as  amended  .Time  26*  1930,  49 
Stnt.  5970,  and  July  14,  1939  (Pub.,  No.  173— Ttftli  Cong..  1st  kp»h.). 

» Eligibility  of  Indians  ami  Indian  Pueblos  for  Grazing  Privileges 
under  tin*  Taylor  Grazing  Act.  59  1.  D.  79  (1937)  : see*  also.  Right*  of 
Pueblo*  and  Members  of  Pueblo  Tribes  initler  the*  Tiiyior  Grazing  An, 
56  I.  D.  3118  (1938) , 

I*,  i ^,p  chapter  7,  see,  8. 


190 


INDIVIDUAL  RIGHTS  IN  TRIBAL  PROPERTY 


properly  uf  the  his  right  to  them  Is  not  derived  asm? 

interest  iii  t ii Hiil  properly.1"1 

However,  tin*  occupant's  right  of  use  and  disposition  of  the 
improvements  is  (nullified  by  the  fact  that  he  dues  not  own  the 
land  and  that  the  tribe,  in  granting  him  the  right  of  ncrupiimy, 
may  impost'  as  conditions  certain  terms  affecting  improvement!*. 
In  effect,  tribal  laws  and  customs  represent  conditions  upon  the 
grant  of  individual  mjeiipnne.y  rights.  t<>  which  the  individual 
is  deemed  to  consent  upon  receiving  such  rights.1"2 

The  laws  of  many  tribes  contain  provisions  regarding  the 
placing  nf  improvements  upon  tribal  land  by  an  occupii!it.,,,s  For 
example,  the  laws  of  the  Cherokee  Nation  compelled  the  oeeu 
pant  to  place  at  least  $30  worth  of  improvements  upon  the  laud 
lie  occupied  within  fi  months  of  locating  thereon  or  else  the  land 
reverted  to  the  nation,104  Various  tribal  constitutions  permit  the 
bolder  of  an  assignment  of  land  from  the  tribe  to  make  improve- 
ments on  the  land  and  allow  him  to  dispose  of  them  by  wilt  or 
hy  other  methods,  under  such  rules  and  regulations  as  the 
tribal  council  may  direct.  It  is  also  generally  provided  that 
permanent  improvements  may  not  be  removed  from  the  laud 
without  the  consent  of  the  tribal  council,105 
The  claim  of  the  individual  Indian  to  the  improvements  he 
has  placed  upon  tribal  land  has  been  frequently  recognized  by 
Pongress.  Allotment  nets  generally  provided  that  Hie  Indian 
who  held  certain  lands  as  an  occupant  and  had  made  improv 
meats  thereon  had  prior  right  of  selecting  these  lands  as  his 
allotment.10*  The  practical  value  of  this  was  that  he  could,  If 
he  wished,  retain  a favorable  location  and  save  himself  the 
expense  of  moving  and  making  improvements  elsewhere,101 

Various  statutes  recognize  the  right  of  the  individual  who  has 
occupied  or  placed  improvements  upon  tribal  land  to  the  value  of 


101  Mumo-  SoL  I *>..  October  21,  1038  (Palm  Springs).  The  tribe  does 
not  own  the  improvements  placed  on  tribal  land  by  nr  under  direc- 
tion of  individual  members  of  the  tribe.  Where  the  occupant  lenses, 
with  approval  of  the  tribe  and  the  Department  of  the  Interior,  the  land 
and  improvements,  “there  should  be  a definite  provision  as  to  the  division 
nf  rentals  between  the  individual  as  the  owner  of  improvements,  and  the 
tribe  as  the  owner  of  the  land  ” Of,  Memo.  Sol,  I.  D.,  October  20  in 37 
(Ft.  Belknap). 
i&4  See  Chapter  7.  sec,  8. 
l,m  See  Chapter  55,  sees,  9 and  18B, 
fW  Compiled  1892,  Art.  III. 

t0S  E’  Constitution  and  Bylaws  of  the  Oglaln  Sioux  of  Pine  Ridge 
Reservation,  approved  January  55,  1986,  Art.  10.  sec.  9;  Constitution  and 
Bylaws  of  the  Colorado  Pine  Indians,  approved  August  13.  1937,  Art.  8, 
see,  0;  Art,  1,  gee,  2 nf  the  Cherokee  Constitution  (1892)  provided 
that  improvements  might  be  made  by  the  individual  occupant  n rid  recog- 
nized hin  vested  rights  therein.  The  Improvements  were  inheritable  and 
subject  to  sale,  the  only  restriction  being  that  they  were  not  to  be  gold 
to  the  United  States,  to  any  of  tile  states,  or  to  nny  citizen  of  the  s' ate. 
The  purpose  of  this  restriction  was  to  keep  tribal  members  In  possession 
Her  Gherokvr  Trust  Funds,  117  U.  & 288,  305  (1886)  ; Shut  this  v Mc- 
nnuwL  170  Fed,  529,  534  (C,  C.  A-  8,  1909),  app,  dism.  225  U,  B.  5Q1 
( 19125, 

Improvements  and  lncIosures  on  lands  held  in  occupancy  made  in 
furtherance  of  agriculture- and  grazing  purposes  by  members  of  the  Five 
Civilized  Tribes  were  permitted  to  pass  by  quitclaim  deed  or  bill  of  gale 
Mom  one  member  to  another.  Bee  United  States  v.  Era  Bead  Mill 
EIrrntoy  Go,,  171  Fed.  505,  504  (C.  C.  E.  D.  Okla.  1909), 

nil  allotments  * • * shall  be  selected  * * * m *ueh 

Manner  as  to  embrace  the  improvements  of  the  Indians  making  the  seiee- 
is  the  provision  found  in  sec.  2.  of  the  General  Allotment  Act  of 
f-  r brunry  g,  1887.  24  Stat.  38 8,  25  U.  S.  C„  secs,  331.  332,  338.  334,  348, 
o49,  381,  339,  341,  342,  and  sec,  9 of  the  Act  of  March  2,  1889  25  Stat’ 
888  (Sioux), 

Art.  3 nf  the  Agreement  of  June  6,  1900,  31  Stat.  672,  between  the 
Shoshones  and  the  United  States  provided  thnt  the  Indians  who  had 
taken  possession  of  lands  under  a prior  agreement  (Act  of  February  23, 
1881).  25  Stat  687)  and  were  occupying  them  nS  tribal  lands  and  hud 
made  improvements  thereon  had  a preference  iu  selecting  such  lands  ns 
contained  the  improvement*  fur  their  allotments.  Bee  Skeem  v United 
States,  2711  Fed.  93  (O,  O.  A.  9,  1025).  and  see  Art.  3 of  the  Agreement 
with  the  Crow  Indians,  ra  titled  April  27,  1904,  e 1924,  33  Btaf  352 

™“  W^ins  why,  in  the  selection  of  allotments,  contention  arose 
an  to  who  had  been  entitled  to  occupancy  rights. 


thoso  improvements  when  they  Ini vt-  been  taken  from  him  or 
destroyed.1"* 

C.  GRAZING  AND  FISHING  RIGHTS1’* 

Evpii  ip  the*  alKscMii-t*  of  partifiiiin*  assignments  of  iiulivkliml 
tracts,  iirra iigemeiits  limiting  the  rise  of  tribal  lands  are  fre- 
quently Imposed,  either  hy  tribal  or  by  federal  authorities,  for 
the  purpose  of  defining  and  proteeting  the  rights  of  all  the  mem- 
hers  of  the  trihe,  Including  those  yet  unborn,110  This  control  has 
bt‘en  exert* inert  most  notably  to  prevent  exploitation  of  tribal 
grazing  lands  by  a small  number  of  stock  owners  and  to  protect 
the  economic  life  of  the  tribe  against  the  damages  resulting  from 
serious  oven-stocking  of  the  range  and  soil  erosion.111 

In  the  ease  of  United  State*  v.  Burqubi™  the  court  considered 
regulations  promulgated  hy  the  Commissioner  of  Indian  Affairs 
governing  grazing  nn  the  Shoshone  Indian  tribal  lauds.  The 
regulations  provided  generally  for  the  free  grazing  by  each  family 
of  a limited  number  of  stock,  which  were  to  be  branded.  Indians 
were  allowed  to  graze  cattle  in  excess  of  this  number  by  securing 
a permit  and  paying  a small  fee.  The  court  held  that  an  Indian 
who  grazed  cattle  in  violation  of  these  regulations  was  guilty  of 
trespass  and  enjoined  him  from  so  using  the  tribal  lands.118 

In  the  case  of  United  States  v.  Bcga f114  and  related  cases,  the 
court  had  before  it  the  power  of  the  Department  of  the  Interior 
to  make  grazing  regulations  on  Navajo  tribal  lands,115  Consent 


103  Act  of  February  13,  1871,  16  Stat.  410  (Menomonee)  * Act  of  May  6, 
1872,  17  Stat,  85  (Kansas)  ■ Act  Of  February  19,  1875,  18  Stat,  330 
(Seneca)  ; Act  of  May  15,  1882,  22  Stat,  03  (Miami)  ; Act  of  February 
20.  1895,  28  Stat.  677  (Ute)  ; Act  of  March  2,  1907,  84  Stat,  5220 
(Cherokee)  ; Act  of  June  3,  1924,  43  Stat  357  (Red  Lake)  ; Act  of 
January  29,  1925,  43  suit,  795  (Indians  In  New  Mexico  or  California). 

10u This  section  deals  only  with  rights  in  tribal  property.  On  rights 
pertaining  to  adjacent  public  lands,  under  the  Taylor  Grazing  Act,  see 
fns.  98  and  99,  supra. 

110  Tribal  constitutions  sometimes  provide  that  in  Issuing  grazing  per- 
mits or  leasing  tribal  lands  preferences  shall  be  given  to  Indian  coopera- 
tive associations  and  to  individual  members  of  the  tribe.  See,  e.  g 
Constitution  of  the  Cheyenne  River  Sioux  Tribe,  South  Dakota.  Art.  VIIl] 
sec.  3. 

131  The  purposes  of  the  general  grazing  regulations  issued  by  the  Sec* 
rotary  of  the  Interior  is  set  forth  as  follows  ; 

(a)  The  preservation  * * * of  the  forest,  the  forage,  the 

land,  and  the  water  resources.  * * + and  the  building  up  of 

these  resources  where  they  have  deteriorated,  (h)  The  utiliza- 
tion of  these  resources  for  the  purpose  of  giving  the  Indians  an 
opportunity  tp  earn  a living  through  the  gracing  of  their  own 
livestock,  (c)  The  granting  of  grazing  privileges  on  surplus 
range  lands  * * * in  a manner  which  will  yield  the  highest 

return  consistent  with  undiminished  future  use.  (<l)  The  pro- 
tection of  the  interests  of  the  Indians  from  the  encroachment 
of  unduly  aggressive  and  unti  social  individuals,  25  G,  F,  R,  71.3. 
u*  (D,  a Wyo.  192$,  unreported)  D.  3.  File  No.  90-2-8-24. 

113  Jn  the  cuse  of  United  States  v.  Jensen,  unreported  (D,  C,  E.  D, 
Wash.  1926).  a member  of  the  Yakima  tribe  was  adjudged  guilty  of 
trespassing  on  tribal  lands  when  he  grazed  sheep  upon  the  tribal  reser- 
vation without  securing  a permit  from  the  Secretary  of  the  Interior,  in 
accordance  with  regulations  promulgated  by  the  Secretary,  See  also 
United  States  v.  Glney,  unreported  (D,  G.  E,  D,  Wash.  1919),  holding 
that  the  Secretary  of  the  Interior  has  the  authority  to  require  an  Indian 
user  of  tribal  grazing  lands  to  first  secure  it  permit  and  to  require  him 
to  pay  a foe  for  cattle  grazed  in  excess  of  the  number  prescribed  as 
“free’'  under  Department  of  the  Interior  regulations, 

114  (B.  C.  Ariz,  1939,  unreported)  D,  J,  File  No,  90=2-8-24-3, 

1,:- As  promulgated,  June  2,  1987,  these  regulations  provided,  in  part: 

1,  The  Commissioner  of  Indian  Affairs  shall  establish  land- 
nianageineul  districts  within  the  Navajo  and  Hopi  Indian  Reser- 
vations, based  upon  the  social  and  economic  requirements  of  the 
Indians  and  the  necessity  of  rehabilitating  the  grazing  binds. 

% The  Commissioner  of  Indian  Affairs  shall  promulgate  for 
each  land  management  district  the  carrying  capacity  for  livestock 

3 The  Superintendent  shall  keep  accurate  records  of  ownership 

of  all  livestock.  1 

4 The  Superintendent  shall  reduce  the  livestock  in  each  dis- 
trict to  the  carrying  capacity  of  the  range. 

5,  The  Superintendent  is  authorized  to  assess  and  collect  ties* 
pass  fees  and,  with  the  consent  of  the  tribal  council  of  the  Navajo 
Indians.  h«  may  also  assess  und  collect  grazing  fees  upon  all  stock 
owned  in  i-xg«*«m  of  the  base  preference  number  and  upon  all  non- 
productive stock  owned  below  the  base  preference  number.  * * * 

Regulations  governing  grazing  in  the  Navajo  and  Hop!  Reservations  are 
codified  in  25  C.  F,  R.  72.1-72,18, 
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of  the  Nuvitjo  trfhft  to  the*  federal  grazing  regulations  had  been 
duly  obtained.  The  emir t held  that  under  these  regulations  the 
Secretary  of  the  Interior  could  require  the  removal  of  horses 
from  the  reservation  in  excess  of  tile  number  permitted,  and  in 
its  decree  the  court  compelled  the  individual  stock  owners  to 
remove  their  excess  stock.  In  addition,  the  court  disposed  of 
questions  that  might  cause  future  litigation  by  including  a de= 
el  oratory  judgment  to  the  following  effect; 

* * * the  Secretary  of  the  Interior  of  the  United  States 

is  vested  with  the*  power,  right,  nisei  authority  to  promul- 
gate rules  and  regulations  for  the  protection  of  the  tribal 
lands  of  the  Navajo  Reservation  within  the  State  of  Ari 
zona,  and  to  the  effect  and  extent  necessary  to  prevent 
waste  caused  by  overgrazing  and  to  prevent;  unfair  or  un- 
reasonable monopolization  of  tribal  range  by  individuals, 
and  to  provide  by  rules  and  regulations  s«  maximum  carry- 
ing capacity  of  such  districts  as  may  he.  fixed  and  detei- 
miiietl  by  said  rules' and  regulations. 

A similar  problem  ban  arisen  in  connection  with,  the  regula- 
tion of  Individual  fishing  rights  in  tribal  waters.  In  the  case  of 
Mtuo?i  v.  Sams™  the  court  considered  the  power  of  the  Secre^ 
tary  of  the  Interior  to  promulgate  regulations  with  respect  to 
the  use  by  tribal  Indians  of  waters  in  the  Quinaielt  Reservation 
which  had  been  reserved  for  the  exclusive  use  of  the  Indians  by 
the  Treaty  of  July  1,  1855,  and  January  25,  1856,  with  the 
Qul-nai-elts  and  Quil-leh-utes.117  The  scheme  of  regulations  in 
question  has  been  promulgated  by  the  Department  of  the  In- 
terior, without  tribal  consent  Under  these  regulations  certain 
members  of  the  tribe  were  granted  exclusive  fishing  rights  at 
favored  locations  upon  payment  of  prescribed  fees,  and  other 
members  were  excluded  therefrom.  The  court  held  that  these 
regulations  were  invalid.  The  decision  in  Mason  v.  Sams  is 
distinguishable  from  the  grazing  eases  discussed  above  in  two 
respects : first,  certain  individual  members  of  the  tribe  were 
entirely  excluded  from  the  right  to  fish  in  tribal  waters,  in 
Mason  v,  Sams,  while  in  the  grazing  cases  no  member  of  the  tribe 
was  entirely  deprived  of  grazing  rights  on  tribal  land;  secondly, 
tribal  authority  for  the  regulations  in  question  was  lacking  in 
Mason  v,  Sains  and  present  in  the  Bega  case,  (Whether  it  was 
present  in  the  other  grazing  eases  Is  not  clear.) 

D,  RIGHTS  IN  TRIBAL  TIMBER 

Where  a tribe  possesses  property  rights  in  timber,  the  question 
arises  : What  right  has  a member  of  the  tribe  to  eut  and  to  use  or 
sell  tribal  timber? 

By  the  general  Act  of  February  16,  1889, 118  for  example,  the 
President  of  the  United  States  was  authorized  to  permit,  at  his 
discretion  mid  under  such  regulations  as  he  might  prescribe, 
Indians  living  on  reservations  or  allotments,  the  fee  to  which  wan 
in  the  United  States,  to  eut,  remove,  sell  or  otherwise  dispose  of 
dead  timber,  standing  or  fallen,  on  such  lands.  Pursuant  to  this 
statute,  permission  was  given  to  Indians  of  the  Chippewa  reser- 
vation in  Minnesota  to  cut  tribal  timber,  subject  to  certain 
regulations.  As  discussed  in  the  case  of  Pine  River  Logging  Co . 
v.  United  States,™  the  regulations  permitted  “deserving  Indians, 
who  had  no  other  means  of  support,  to  eut  for  a single  season  a 
limited  quantity  of  dead  and  down  timber  * * *»  and  to  use 

the  proceeds  for  their  support  in  exact  proportion  to  the  settle 


H8  5 F,  2d  255  (D.  C,  W.  D.  Wash.  1025). 

HT12  gtat.  971. 

us  C.  172,  25  Stat,  673,  25  U.  S.  C.  196.  On  the  right  of  Indians, 
under  departmental  regulations,  to  cut  and  sell  tribal  timber,  see  Act 
of  March  81,  1882,  22  Stat,  30,  entitled: 

An  act  to  confirm  certain  instructions  given  by  the  Department 
of  the  Interior  to  the  Indian  agent  at  Green  Bay  Agency,  In  the 
State  of  Wisconsin,  and  to  legalize  the  acts  done  and  permitted 
by  said  Indian  agent  pursuant  thereto, 

ii«186  U.  S,  279.  285-280  (1902), 
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of  logs  Im liked  by  each,  provided  that  ton  per  cent  of  Hie  sms* 
proceeds  should  go  to  the  stunumge  or  poor  fund  of  the  tribe 
* * V l--«  The  facts  in  the  Pine  River  Logging  Co,  ease  dis- 

closed that  the  Commissioner  of  Indian  Affairs  had  approved 
contracts  between  several  Indians  and  a logging  company  for 
the  cutting  of  a certain  amount  of  dead  timber.  In  its  derision 
the  court  held  that  both  the  Indians  and  the  logging  company 
wore  trespassers  and  were  liable  to  the  United  States  for  the 
value  of  the  timber  cut  in  excess  of  the  amount  stated  in  the 
contract."1 

Other  acts  relating  to  specific  tribes  provided  that  the  timber 
on  tribal  lands  was  to  be  cat  and  sold  under  federal  supervision 
and  the  proceeds  thereof  were  either  to  be  Hpent  for  tin*  benefit 
of  the  tribe  or  distributed  per  capita.12* 

The  general  Act  of  June  25,  1910, ,=:i  contains  authority  for  the 
sale  of  mature  living  and  dead  and  down  timber  from  the 
unallotted  lands  of  any  reservation,  except  the  Usages,  the  Five 
Civilized  Tribes,  and  the  reservations  of  Minnesota  and 
Wisconsin. 

Pursuant  to  the  foregoing  acts,  the  Department  of  the  Interior 
has  issued  general  forest  regulations, 184  Insofar  as  these  acts 
and  regulations  deal  with  the  rights  of  the  tribe  in  tribal  timber 
they  are  elsewThere  considered.129  The  right  of  the  individual  In- 
dian to  cut  tribal  timber  is  covered  by  section  20  of  the  current 
regulations  which  appears  as  section  61,27  of  Title  25  of  the  Uode 
of  Federal  Regulations. 

Section  61.27  establishes  a permit  system  whereby  permits  ap- 
proved by  duly  authorized  representatives  of  the  tribe  are  re- 
quired for  the  cutting  of  timber  by  individual  Indians  on  tribal 
lands.  As  stated  in  the  regulation,  the  system  was  devised  to 
meet  the  needs  of  “Indians  and  other  persons  for  limited  quan- 
tities of  timber  for  domestic,  agricultural,  and  grazing  purposes.” 
Individual  Indians  who  need  timber  for  personal  use  may  receive 
permits  without  the  payment  of  si  urn  page  charge,  but  the  trees 
so  cut  are  to  be  designated  by  a forest  officer  or  other  agency 
employee.  The  maximum  value  of  the  sttunpage  which  may  be 
thus  cut.  by  one  person  In  any  one  year  is  not  to  exceed  $109. 
Should  the  individual  require  more  timber  for  ills  needs,  he  may 
purchase  the  surplus  tribal  timber  or  timber  otherwise  author- 
ized for  sale  (61.13).  The  Indian  is  given  the  preference  of 
buying  stumpage  not  exceeding  $5,000  in  value  in  open  market 
without  having  to  bid  therefor,  provided  the  tribe  consents  to 
the  sale  (61.17). 

vo  ibid. 

m For  a biter  net  relating  to  rights  of  individual  Chlppewattf  in  tribal 
timber,  see  the  Act  of  June  27,  1902,  32  Stat,  400, 
i^jy.  //.,  Act  of  June  12.  3890,  c.  418,  26  Stat,  140  ( Menomonee),  dis- 
cussed in  United  State*  ew  rrJ.  ffvmte  v.  Work,  6 F.  2(1  694  JApp.  D.  l\ 
1923),  and  supplemented  by  the  Act  of  June  28,  lflOB,  c.  35 1 8,  34  Stat, 
547:  Act  of  December  21,  1904,  c,  22,  88  Stat,  595  (Yakima)  ; Act  of 
April  23,  1004,  33  Stat.  302  (Flathead).  Cf,  see.  4 of  the  Act  of  March 
3,  1921,  41  Stat.  1855  (Fort  Belknap),  which  affirms  til**  right  of  the 
individual  Indian  to  cut  timber  on  tribal  land.  The  foregoing  statute 
also  provides  that  the  bead  of  u family  may  take  coal  from  unleased 
tribal  lands  for  domestic  use  (sec.  6). 

isa  gg  stat,  855,  857,  sea,  7,  25  U,  S-  C.  407.  The  disposition  of  timber 
belonging  to  the  Five  Civilized  Tribes  is  governed  by  the  Act  of  June  28, 
1898/30  Stftt.  495;  Act  of  January  21,  1903,  32  Stat,  774;  Act  of  April 
26.  1906,  34  Stat,  137  ; Act  of  August  24,  1912,  37  Stat.  497.  Timber 
on  reservation  lands  in  Minnesota  and  Wisconsin  may  be  sold  in  ac* 
cordance  with  the  provisions  of  the  Acts  of  February  16,  i860,  25  Stat. 
673,  25  U.  8,  C.  196,  the  Act  of  March  28,  1908,  35  Stat.  51  (Menominee), 
and  the  Act  of  May  IS,  1916,  39  Stat.  123,  137  (Red  Lake). 

i24  25  C,  F,  K.  61,1-61.29.  Office  of  Indian  Affairs,  Department  of  the 
Interior,  General  Forest  Regulations,  approved  April  23,  1936.  It  is  pro- 
vided that  the  regulations  may  be  superseded  by  special  instructions  to 
particular  reservations  or  by  provisions  of  tribal  constitutions,  bylaws, 
or  charters,  or  any  authorized  tribal  action  of  the  tribes  thereunder. 
25  C,  F.  K.  61 .6. 

i-'6  See  Chapter  15,  sees,  15,  10. 
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SECTION  6.  INDIVIDUAL  RIGHTS  UPON  DISTRIBUTION  OF  TRIBAL  PROPERTY 


The  extent  of  Individual  partieiiintion  in  the  distribution  of 
tribal  property  is  governed,  in  the  iirst  instance  by  the  federal 
statute  or  treaty  siutlioming  the  distribution,  or,  where  the  fed- 
eral law  is  silent,  b.v  the  law  or  custom  of  the  tribe. 

Apportionment  and  distribution  of  tribal  funds  may  be  af- 
fected by  acts  passed  by  Congress  in  the  exercise  of  its  plenary 
power  over  tribal  property.1”  The  manner  in  which  the  plenary 
power  over  tribal  property  could  be  exercised  to  affect  the  indi- 
vidual’s rights  is  discussed  elsewhere.1*7 

A,  MODES  OF  DISTRIBUTION 


Hons  have  frequently  been  made  between  adults  and  infants  or 
between  heads  of  families  and  dependents  or  between  men  and 
women.131  Likewise,  where  divisions  exist  within  a tribe,  based 
upon  separations  in  migration,  degree  of  blood,  or  other  his- 
tork-al  factors,  these  factors  have  frequently  been  taken  into 
account  in  treaties  and  statutes.134 

Occasionally  Congress,  Instead  of  specifying  a total  amount 
to  be  distributed  within  a given  class,  1ms  allocated  out  of  the 
tribal  estate  n fixed  amount  of  money  or  property  to  each  mem- 
ber of  a tribe,13j  or  to  each  member  who  meets  certain  qualifica- 
tions.1" 


Where  Congress  lias  prescribed  the  mol  hod  of  distributing 
tribal  property,  equal  division  per  capita  has  been  the  general 
rule,13*  This  method  of  apportionment  is  consistent  with  the 
nature  of  the  individual's  interest  in  tribal  property  and  is  found 
in  numerous  treaties  and  acts  providing  for  the  distribution 
uf  tribal  proimrly,14"  “Every  member  of  the  tribe  has  an 
interest  in  preventing  one  member  from  getting  more  than  his 
share  * * * ** 130 

However,  the  act,  treaty,  or  custom  providing  for  distribution 
may  restrict  the  class  of  those  entitled  to  participate  In  a given 
distribution  or  deviate  from  the  equality  rule  by  differentiating 
among  various  classes  of  participants.  Certain  classes  of  mem-  ! 
bers  may  receive  more  tribal  property  at  given  times  tlnin 
others,131 


181  Thus,  for  example,  the  original  General  Allotment  Act  of  Febriinry 
8,  1837,  see.  1,  24  Stilt.  388,  25  V.  S.  C.  331,  authorized  the  allotment  of 
land  in  these  terms  : 

To  each  bend  nf  a family,  nnc-qimrter  of  a section  i 

To  each  single  person  over  eighteen  years  nf  ago",  one-eighth  nf  a 
seel  inn  ; 

^ °fttctioif ^nd  child  under  eighteen  years  of  age,  one-eighth  of  a 

To  each  other  single  person  under  eighteen  years  now  living,  or 
who  may  be  horn  prior  to  tho  date  of  the  order  of  the  President 
directing  an  allotment  of  the  lauds  embraced  in  aiiv  reservation 
one-sixteenth  of  n section.  ‘ ' 

irl!  An  example  of  a treaty  provision  modifying  the  general  rule  of 
equality  in  Art,  If)  of  the  Treaty  of  October  1,  3859,  with  the  Sues  and 
Foxes  nf  the  Mississippi,  15  Sint.  407,  470,  Under  this  treaty  half- 
bloods  anil  Intermarried  Indiana  might  receive  certain  tribal  lands  as- 
signed to  them  in  severalty,  hut  then  they  would  have  no  share  in  other 
tribal  property,  even  though  they  remained  members  of  the  tribe. 


Even  in  the*  same  class  there  have  been  inequalities  In  I he  dis- 
tribution of  tribal  assets.  For  example,  many  allotments  were 
made  on  the  basis  of  acreage  rather  than  value,  although 
equality  of  acreage  might  co-exist  with  wide  inequality  of  values. 
Ordinarily,  in  the  distribution  of  money,  the  wants  of  all 
individuals  arc,  for  all  practical  purposes,  infinite  and  equal,  and 
equal  per  capita  distribution  is  u well-nigh  universal  rule,332 
Where,  however,  the  Federal  Government  has  provided  for  a 
distribution  of  land  or  overcoats  or  teams  of  oxen,  differentia* 


lSfl  See  Chapter  5*  sec.  5B, 

“*  See  Chapter  6.  sec.  5. 

lS*  On  the  application  of  this  rule  to  the  allotment  of  tribal  land,  seo 
Chapter  11.  The  application  of  this  rule  in.  the  distribution  of  annui- 
ties Is  discussed  in  Chapters  30  and  in. 

120  »"  Act  of  April  30.  1888,  c.  200,  25  mat,  04  (Sioux  Nation)  ; 

Act  of  April  27.  1904.  r.  1020,  33  Slut.  319  (Devils  Lake  Reservation 
Indians)  : Act  of  .Tune  28,  1906,  e,  3578,  34  Srat,  547  (Menominee)  ; Act 
of  March  2.  4007,  e.  2530.  34  Stat,  1230  (Rosebud  Sioux). 

w Tiger  V,  Twin  State  OH  Ca„  48  F.  2d  509.  511  (C,  C,  A.  10.  1951), 
afFg  auh  nDiii,  Kemahnh  y.  Shaffer  Oil  and  Refining  Co,,  8 8 F 2d  665 
(D,  C,  N.  D.  Okla.  1030), 

1SI  in  Pacing  upon  tile  distributing  of  a tribal  fund  created  for  the 
purpose  of  Paying  to  certain  Stockbvidge-Mumsee  Indians  their  sham  in 
tribal  property,  said  Indians  having  been  erroneously  omitted  from  the 
distribution  of  an  earlier  fund,  the  Solicitor  of  the  Department  of  the 
Interior  declared : 


The  fund  created  was  for  one  purpose  only.  Consequently  there 
is  no  merit  to  the  contention  that  if  the  fund  be  tribal  or  com- 
munal then  it  must  he  subject  to  disbursement  for  tribal  expend!- 
trnfoi  n011^,nl,v-11,ind  Vmt  iH  necessarily  Individual  and  not 
tribal  because  all  members  do  not  participate  in  its  distribution 

o!5f aSL*^. ,5S7nr4SST3!,^>5SS5gR?S^  the  t'onf<?ntion- 


Of,  Treaty  of  March  28,  1836,  with  the  Ottttwus  and  Chippewas,  7 Sat. 
491,  providing  for  payments  of  different  amounts  to  different  classes  of 
baJf-breedH. 


32  Per  capita  payment  was  made  the  general  rule,  except  where  the 
interest  of  the  Indians  or  Home  treaty  stipulation  otherwise  required,  by 
see,  3 of  the  Act  of  March  3,  .1853,  30  Stat.  226,  289.  This  provision 
superseded  a provision  to  the  same  general  effect  in  gee,  3 of  the  Act  of 
August  30,  1852,  30  Stat,  41,  00,  which  made  permanent  the  clause 
which  had  been  included  an  a limitation  upon  the  appropriations  made 
by  earlier  appropriation  nets.  See  section  3 of  Act  of  July  21,  1SD2,  10 
Stnt,  15,  28.  Recent  statutes  providing  for  ptfr  capita  distribution  of 
various  funds  art*  cited  in  fn.  18*5  and  144  infra. 


Sec.  for  example,  sees.  4 and  fi.  Act  of  July  29,  1848,  9 Stat.  252,  264— 
265  (N.  C.  Cherokees)  ; Act  of  January  18,  1881,  21  Stat,  315  (Winne- 
bago  Indians)  ; Act  of  October  39.  1888,  25  Stat,  608  (Cherokee  frtTfl- 
mon)  ; Act  of  October  1,  1890,  26  Stat,  630  (Shawnee  and  Delaware  In- 
dians and  Cherokee  ficedmen)  : Act  of  March  3,  189:),  27  Stat.  744  (Htock- 
bridge  mid  Munsee  tribe)  ; Act  of  April  28,  1904,  33  Stat,  519  (Wyandotte 
Indians)  ; Act  of  March  1.  1007,  34  Stut,  1055  (Sac  and  Fox  Indians)  ; 
Act  of  August  11.  1916,  29  Stat.  509  (Rosebud  Sioux  Reservation)  ; 
Act  of  March  4.  1917,  39  Star,  110.5  (Santee  Sioux)  ; Act  of  April  14, 
1924,  43  Stat,  95  (Chippewas  of  Minnesota)  ; Act  of  May  3.  1028,  45  Stat! 
484  (Sinus  Tribe)  ; Act  of  March  4,  1929,  45  Stat.  3550  (Loyal  Shawnee 
Indians)  ; Act  of  March  3.  1931,  46  Stat.  1495  (Blackfeet  Tribe), 

The  following  Appropriation  Acts  include  special  provisions  for  per 
capita  payments  to  specified  individuals  or  classes  of  individuals  within 
n given  tribe  ; Act  of  March  3,  1855,  sec,  3,  10  Stat,  686  (North  Carolina 
Oiler  ok  oes)  ; Act  of  July  31,  1854,  sec  8(7),  10  Slut.  315,  333  (Cbero- 
kt*es)  i Act  of  August  IS,  1850,  sec.  14,  11  Stat,  81,  92  (Cherokees  oast, 
of  the  Mississippi)  * Act  of  June  14,  1858,  11  Sint.  302  (Cberokees)  ; 
Act  of  March  3.  1875,  38  Stat,  402,  412  (Kicknpoo)  ; Act  of  July  4,  1884, 
23  Stat.  70.  81  (Kickupoo)  ; Act  of  June  29,  1888,  25  Stat,  217,  222-223 
(Kicknpoo)  ; Act  of  March  3,  1891.  26  Stat.  989,  1010  (Creek  Nation  of 
Indians)  ? Act  of  June  10,  1896,  20  Stat  321,  334  (Flandreau  Band  of 
Sioux  and  Santee  Sioux  in  Nebraska)  and  pp,  858-359,  Art.  II  (Apache, 
Mohave,  and  YUttil)  * Act  of  July  1.  1898,  30  Stat,  571,  578  (Kicknpoo)  *! 
Act  of  March  1,  1890,  30  Stat  924,  031  (Kickapoo)  * Act  of  March  3. 
1905,  33  Stat.  1048,  1052  (Kickapoo)  and  pp.  1078-1079,  Art.  II  (Port 
Madison  Indian  Reservation)  Act  of  March  4,  1929,  45  Stat.  1562,  1587 
(Saint  Croix  Chippewas  of  Minnesota)  ; Act  of  May  14,  1930  46  gfat 
279,  285  (Sioux).  - ' 

Specie!  rights  of  participation  in  tribal  property  granted  to  mixed 
bloods  of  Various  tribes  gave  rise  to  “half-breed  scrip."  Act  of  July  17, 
1854,  10  Stilt.  304  (Sioux  Nation).  Sec  also  Appropriation  Act  of  March 
3j  1SS5,  23  Stat.  362,  388  (Kow  or  Kansas  Tribe), 

^ Act  Of  August  22,  1911,  37  Stat,  44  (Choctaw,  Chickasaw,  Cherokee, 
and  Seminole  Indians)  ; Act  of  November  19,  1921,  42  Stat,  221  (Chip- 
pewiiB  of  Minnesota)  ; Act  of  January  25,  1924,  43  Stat.  1 (Chippewa® 
of  Minnesota)  : Act  of  January  20,  1025,  43  Stat.  798  (Chippewas  of 
Minnesota)  ; Act  of  February  10,  1928.  44  Stat.  7 (Chippewas  of  Min- 
nesota) ; Act  of  March  15,  1928,  45  Stat.  314  (Chippewas  of  Minnesota)  ; 
Act  of  April  28.  1928,  45  Stat,  467  (Shoshones  and  Ampnhoes  of  Wy- 
oming) I Act  of  May  It,  1028,  45  Stat,  407  (Rosebud  Sioux  Indians)  5 
Act  of  May  26,  1928,  45  Stat,  747  (Pine  Ridge  Sioux  Indiana)  ; Act  of 
December  23,  1929.  46  Stat-  54  (Chippewas  of  Minnesota)  ; Act  of  March 
24.  1930,  40  Stat,  S8  (Shoshone  and  Arapahoe)  ; Act  of  April  15,  1930, 
46  Stat,  169  (Pine  Ridge,  South  Dakota)  ; Act  of  February  3,  1031,  46 
Slat,  1060  (Shoshone  and  Arapahoe)  ; Act  of  February  14,  1931,  40  Stat. 
1102  (Me nominees  of  Wisconsin);  Act  of  February  14,  1931/4G  Stat! 
1107  (Chippewas  of  Minnesota)  ; Act  of  February  12,  1932,  47  Stat.  49 
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To  i'fj unlike  allotments,  various  acts  provide  for  the  payment 
or  | ho  withholding  of  payment  of  tribal  funds  to  individuals. 

B.  TIME  OF  DISTRIBUTION 

Ordinarily,  acts  providing  for  the  distribution  of  tribal  assets 
provide  for  the  Immediate  payment  of  the  entire  share  to  those 
entitled  to  It.  Individual  rights  vest  immediately  upon  segrega- 
tion. and  the  tribal  diameter  of  the  property  is  extinguished.-39 
In  some  special  acts  providing  for  distribution  of  tribal  prop- 
erty, Congress  has  seen  fit  to  withhold  payment  of  some  or  all  of 
the  Indian's  share  until  some  future  time,140 


it'hipiipwuH  of  Minnesota)  ; Art  of  .Turn* *  14,  1932,  47  Stilt,  300  (Red 
Ulfcr  Qf  Miniii'Wiita)  i Art  of  .Turn*  14,  1032.  47  Stat.  307  (Mcnomineof* 
of  Wisconsin > : Act  of  January  20,  1933,  47  Stat.  773  (Chippewns  of 
Mlmicsotn)  : Act  of  June  3.  1933.  48  Stat.  112  (MvHAztilnon)  ; Act  of 
June  in.  11)32,  48  Stut.  146  (Semi nolo)  i Act  of  June  10,  1933,  48  Stat, 
2fi4  (Red  Lake)  i Art  of  May  7,  1934,  48  Stat.  068  (Chippcwnn  of  Min- 
nesota) - Act  of  July  2.  1032,  49  Stat,  444  (Red  Lake)  * Act  of  June  20, 
1036.  -10  Stilt,  1203  { Bin ek feet  ). 

i:w  The  Act  of  April  20.  1838.  25  Stnt.  04  (later  amended  by  the  Act 
of  June  21,  1000,  34  Stat.  325,  826),  established  the  right  to  “Sioux 
benefits**  in  the  following  terms: 

• * * That  each  head  of  family  or  single  person  over  the  age 

of  eighteen  years,  who  shall  have  m*  may  hereafter  take  his  or 
her  allotment  of  land  in  severalty,  shall  he  provided  with  two 
milch  cows,  one  pair  of  oxen,  with  yoke  and  chain,  one.  plow,  one 
wagon  one  harrow,  one  hoe.  one  axe,  and  one  pitchfork,  all  suit- 
able to  the  work  they  may  have  to  do,  and  also  twenty  dollars 
in  cash.,  (P,  101.) 

And  see  Act  of  March  3.  1909,  35  Stat.  751  (Qunpnw,  Modoc,  Klamaths)  ; 
Act  of  June  1,  1938,  52  Stat-  005  (Klamath). 

j:!?Soe  the  Act  of  April  20,  1900,  c.  1376,  34  Stat,  137  (Five  Civilized 
Tribes). 

i»*See  the  Act  of  Mulch  1,  1001,  31  Stat,  8(U,  802-863  (Crock). 
iai>  parallel  problems  arise  in  the  law  of  corporations,  future  interests, 
and  frusta.  See  COffSteeU  V.  Second  Nat,  Buttle,  78  Conn.  75,  QU  Atl. 
1059  (1905),  aff’d  sub  nom,  Jerome  v.  CoffttiorU,  204  U.  S3-  1 (1907),  hold- 
ing that  the  declaration  of  a dividend.  payable  at  some  future  date, 
creates  a debt  In  favor  of  the  stockholder  against  the  corporation.  When 
a fund  out  of  which  the  dividend  is  to  be  paid  is  segregated,  a trust  for 
the  benefit  of  the  stockholders  la  imposed  upon  the  segregated  fund. 
Bee  New  York  Trust  Co.  V,  Edwards,  274  Fed.  952  (D,  C-  S^  B.  N,  Y. 
1921)  ; Stoats  v.  Bio  graph  Co,,  236  Fed.  454  (C,  0,  A.  2,  1016),  See 
also  Hayward  v.  Blake,  247  Mass.  436,  142  N.  K.  52  (1924).  to  the  effect 
that  income  accruing  to  a life  tenant  during  his  lifetime,  but  not  yet 
pity  a hie  at  the  date  of  his  death,  is  payable  to  hi-s  estate, 

wo  The  Act  of  January  14,  1889,  25  Stat,  042,  provided  for  the  sale  of 
certain  tribal  lands  of  the  Chippewa  Indians  of  Minnesota.  Bee.  7 pro- 
vided in  part : 

That  all  money  accruing  from  the  disposal  of  said  lands  * * * 

shall  * * * be  placed  in  the  Treasury  of  the  United  states 
to  the  credit  of  all  the  Chippewa  Indians  in  the  State  of  Minne- 
sota as  a permanent  fund,  which  shall  draw  interest  at  the  rate  of 
five  per  centum  per  annum,  payable  annually  for  the  period  of 
fifty  years  * * * and  which  Interest  nnd  permanent  fund 

shall  be  expended  for  tin*  benefit  of  said  Indians  in  manner 
following  i One-half  of  said  interest  shall,  during  the  said  period 
of  fifty  years,  except  in  the  cases  hereinafter  otherwise  provided,  be 
annually  paid  In  cash  in  equal  shares  to  the  heads  of  families  and 
guardians  of  orphan  minors  for  their  use  ; and  one-fourth  of  said 
Interfst  shall,  diiritur  the  same  pTiod  nnd  with  the  like  excep- 
tion, he  annually  paid  in  cash  hi  equal  shares  per  capita  to  all 
other  classes  of  said  Indians  \ and  the  remaining  cine-fourth  of  said 
interest  shall,  during  the  said  period  of  fifty  years  * * * be 

devoted  exclusively  to  tile  establishment  and  maintenance  of  a 
system  of  free  schools  among  said  Indians  * * * * and  at  the 

expiration  of  the  said  fifty  years,  tlie  said  permanent  fund  shall 
bp  divided  and  paid  to  all  of  said  Chippewa  Indians'  and  their  issue 
then  living,  in  cash,  in  equal  shares  : * * * The  United  States 

shall,  for  the  benefit  of  said  India  ns,  advance  to  them  ns  such 
interest  ns  aforesaid  the  Hum  of  ninety  thousand  dollars  an- 
nually * * * until  such  time  ns  said  permanent  fund  * * * 

^hnll  equal  or  exceed  the  sum  of  three  million  dollars,  legs  any 
actual  interest  that  may  In  the  meantime  accrue  from  accumula- 
tions of  said  permanent  fund  * * *, 

Under  this  act,  throe- fourths  of  the  ini  crest  is  to  he  paid  annually  to 
the  eligible  Indians  in  equal  shares  per  capita.  Any  advances  made  can 
come  only  from  the  interest,  and  the  Secretary  of  the  Interior  cannot 
segregate  nnd  advance  to  any  individual  Chippewa  his  pro  rata  share 
of  the  permanent  fund.  If  he  were  allowed  to  do  this,  there  is  a possi- 
bility that  the  iieriimneiit  fund  set  apart  for  the  benefit  of  all  Chippewas 
might  he  seriously  depleted  or  exhausted  (Op,  Sol,  I.  D,,  M. 11879*  May  31, 
U 24),  The  policy  behind  keeping  the  fund  intact  for  the  period  of  50 
y r % was  to  prevent  the  Indians  from  squandering  their  wealth  ; it  was 
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C.  THE  LIMITS  OF  LEGISLATIVE  DISTRIBUTION 

Oftentimes*  the  act  or  treaty  providing  fur  the  distribution 
of  tribal  lands  or  tribal  funds  does  not  state  specifically  the  pro* 
portion  each  member  is  to  receive,  but  leaves  the  distribution  to 
the  decision  of  the  tribe.1"  Tribal  charters  generally  limit  the 
amount  and  mode  in  which  tribal  property  may  be  distributed,1 13 
nnd  in  some  cases  prohibit  any  per  capita  distribution  of  tribal 
funds.141 

So  long  as  the  Federal  Government  sought  to  achieve  the 
breaking  up  of  tribal  estates,  legislative  distribution  of  tribal 
funds  was  the  order  of  the  day.144 

supposed  that,  during  the  50- year  period,  they  would  huvr  hi  come  suffi- 
ciently educated  fn  realize  the  value  of  tlieir  property. 

However,  l)y  virtue  of  the  Act  of  May  18.  1016,  o,  125,  39  Stat.  128. 
135,  the  Secretary  of  the  Interior  was  authorized  in  his  discretion  to  ad- 
vance to  liny  Individual  entitled  to  participate  In  the  permanent  fund  of 
the  Chippewas 

* * * one-fourth  of  the  amount  which  would  now  be  coming 

to  mi I<1  Indian  under  a pro  rata  distribution  nf  said  iHM’mnnrnt. 
fund  : Provided  further , That  any  money  received  hereunder  by 
any  member  of  said  tribe  or  used  for  his  or  tier  benefit  shall  be 
deducted  from  the  share  nf  said  nu*inher  In  the  permanent  fund 
iff  the  said  Chippewa  Indians  in  Minnesota  to  which  lie  or  she 
would  be  entitled  * * *. 

( Discussed  Op.  Sol.  I.  P,,  M. 15054,  January  8*  1927,) 

The  question  of  the  proportionate  distribution  of  the  interest  accruing 
upon  the  Chippewa  fund  was  discussed  in  an  opinion  of  the  Solicitor  of 
the  Interior  Department  (Op.  Sol.  I,  !>,,  M, 15954,  January  8.  1927). 

m Tile  Act  of  March  3,  1839,  5 Stat.  349,  350.  providing  for  the  divi- 
sion and  distribution  of  lands*  belonging  to  the  Brotbertown  Indians  by 
a board  of  commissioners,  stated  that  it  was  the  duty  of  the  board  “to 
make  a just  and  fair  partition  and  division  of  said  hinds  among  the 
members  of  said  tribe,  or  among  such  of  them  as,  by  the  laws  and 
customs  and  regulations  of  said  tribe,  are  entitled  to  the  same,  and  In 
such  proportions  nnd  In  such  manner  as  shall  be  consistent  with  equity 
and  justice,  and  in  accordance  with  the  existing  laws,  customs,  usages, 
or  agreements  of  said  tribe.”  Numerous  other  acts  which  leave  the 
distribution  of  tribal  property  to  the  tribe  itself  are  discussed  in  Chap- 
ter 15,  secs.  23  and  24, 

l4*  For  example,  the  corporate  charter  of  the  Winnebago  Tribe  of 
Nebraska,  ratified  August  15,  1936,  provides  : 

The  Tribe  may  issue  to  each  of  its  members  a nontransferable 
certificate  of  membership  evidencing  the  equal  share  of  each 
member  in  the  assets  of  tlie  Tribe  and  may  distribute  ner  capita, 
among  the  recognized  members  of  the  Tribe,  all  profits  of  cor- 
porate enterprises  or  income  over  and  above  sums  necessary  to 
defray  corporate  obligations  and  over  and  above  nil  sums  which 
niay  be  devoted  to  the  establishment  of  a reserve  fund,  tlie  con- 
struction of  public  works,  tlie  costs  of  public  enterprises,  the 
expenses  of  tribal  government,  the  needs  of  charity,  or  other  cor- 
porate purpose.  No  such  distribution  of  profits  or  income  in  any 
one  year  amounting  to  a distribution  of  more  than  one-half  of 
the  accrued  surplus,  shall  be  made  without  the  approval  of  the 
Secretary  of  the  Interior.  No  distribution  of  the  financial  assets 
of  the  Tribe  shall  he  made  except  ns  provided  herein  or  as  au- 
thorized by  Congress, 

ns*  For  example,  the  corporate  charter  of  the  Gila  River  Pima-Maficopa 
Indian  Community  (ratified  February  28,  1938)  provides,  in  sec,  8; 
“No  per  capita  distribution  of  any  assets  of  the  community  shall  be 
made,** 

Act  of  June  10,  1872,  17  Stat,  388  (Ottawa)  ; Act  of  March  3,  1873, 
17  Stat.  623  (Ottawa)  ; Act  of  May  15,  1888,  25  Stat.  150  (Omaha)  ; 
Act  of  August  19.  1890,  26  Stat-  329  (Omaha  tribe)  ; Act  of  February  13, 
1891,  26  Stat.  749  (Sac  and  Fox  and  Iowa)  ; Act  of  August  11,  1894, 
28  Stat,  270  (Omaha)  ; Act  of  February  20,  1805,  28  Stat.  077  (Ute)  ; 
Act  of  February  28,  1899,  30  Stat.  909  (Pottawatomie  and  Kickapoo)  i 
Act  of  June  6,  1900,  31  Stat.  072  (Fort  Hull)  ; Act  of  February  28,  1901, 
31  Stat.  819  (Seneca)  ; Act  of  February  20,  1904,  33  Stat.  40  (Rod  Lake)  ; 
Act  of  April  23,  1904,  33  Stat.  254  (Sioux)  ; Act  of  April  23,  1904,  33 
St«t.  302  (Fhi tllead)  ? Act  of  April  27,  1004,  33  Stat,  319  (Devils  Lake)  ; 
Act  of  April  27,  1004,  33  Stat.  352  (Crow)  ; Act  of  April  28,  1904,  33 
Stnt.  567  (Grande  Ronde)  ; Aet  of  December  21,  1904,  33  Stat.  595 
(Yakima)  ; Act  of  March  3,  1900,  33  Stat.  1016  (Shoshone  or  Wind 
River)  ; Act  of  March  20,  1906,  34  Stat.  80  (Kiowa,  Comanche,  and 
Apache)  : Act  of  March  22,  1906,  34  Stat.  80  (Colville)  ; Act  of  June  14, 
1906,  34  Stat.  262  (Indiana  In  Richardson  County,  Nebraska)  ; Act  of 
May  30.  1908.  35  Stat,  558  (Fort  Peck)  ; Act  of  February  18,  1909,  35 
Star.  628  (Omaha  and  Winnebago)  ; Act  of  March  3,  1909,  35  Stat.  751 
(Quapnw)  ; Aet  of  May  13,  1910,  36  Stat,  368  (Richardson  County, 
Nebraska)  ; Act  of  May  U,  1912,  37  Stnt.  Ill  (Omaha)  ; Act  of  July  1, 
1912,  37  Stat.  187  (Winnebago)'  Act  of  February  14,  1913,  37  Stat. 
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INDIVIDUAL  EIGHTS  IN  TRIBAL  PROPERTY 


In  recent  years,  however,  the  Federal  Government,  recognis- 
ing that  per  capita  payments  would  lead  to  the  dissipation  of 
the  tribal  estate  and  the  creation  of  new  demands  upon  the  Fed- 
eral Treasury  on  the  part  of  individual  Indians,  has  sought  to 
discourage  the  per  capita  distribution  of  tribal  funds; 145  except 

tf75  (Standing  Rock)  ; Act  of  August  26,  1922,  42  Stat.  832  (Riverside 
County,  California)  ; Act  of  May  ID,  1924,  43  Stat.  182  (Lsc  du  Flam- 
beau Band  of  Chlppewas)  ■ Act  of  January  7,  1925,  48  Stat.  726  (Omaha)  * 
Act  of  February  9,  1920,  43  Stat.  820  (Omaha)  ; Act  of  March  3,  1927’ 
44  Stat.  1 869  (Kiowa,  Comanche,  and  Apache);  Act  of  March  3,  1927, 
44  Shit.  j.iSO  (Cheyenne  River)  ; Act  of  March  3,  1927  44  Stat-  1397 
(Fort  rial!)  ; Act  of  April  29,  1930,  46  Stat,  260  (Iowa)  ; Act  of  March  2, 
1931*  46  S*at,  1481  (Fort  Berthold)  ; Act  of  March  4,  1931,  46  Stat.  1526 
(Puyallup)  ; Act  of  March  3,  1938,  47  Stat.  1488  (Utes)  ; Act  of  June  20, 
1936,  49  Stat,  1043  (Grow)  ; Joint  Resolution  of  June  20,  1936,  49  Stat. 
1569  (Fort  Belknap),  For  a fuller  discussion  of  problems  involved  in 
pro  rata  division  of  tribal  property,  and  general  statutes  on  the  subject 
svo  Chapter  15,  secs.  22-24,  and  Chapter  10,  secs,  4-5, 

14E  Prohibitions  against  or  limitations  upon  per  capita  payments  are 
found  in  (be  following  general  statutes:  Act  of  March  3,  1927.  44  Stat. 
1347  (tribal  oil  and  gas  rentals)  ; Act  of  June  18,  1934,  48  Stat,  984 
(making  distribution  of  tribal  assets  subject  to  tribal  consent).  Pro- 


where  such  funds  represent  continuing  income,11*  or  where  prior 
legislative  commitments  preclude  application  of  the  current  pol- 
icy of  conserving  the  tribal  estate. 

The  federal  policy  of  discouraging  per  capita  distribution  of 
tribal  funds,  coupled  with  a tendency  to  cut  down  federal  use  of 
tribal  funds  for  Indian  Service  administration,  has  made  the 
activity  of  the  tribe  itself  in  distributing  tribal  property  or  rights 
of  user  therein  a matter  of  increasing  importance,  ut 


« * fea  use  per  capita  payments  are  likewise  found  in  tee  ioi- 

owing  special  statutes : Act  of  May  18,  192S,  45  Stat.  602  (Indians  of 
Californiaj  • Act  of  December  IT,  1028,  45  Slut.  1027  (Winnebago)  ; Act 

?o.«  ?°’  102U'  45  Stat'  1240  <Nez  per«>  J Act  of  February  23, 

„7*  4j  ^taL  1256  (Coos  Bay,  Lower  Umpqua  and  Siualaw)  ; Act  of 
J930,  45  Stat*  1258  <Eansas)  : Act  of  April  21,  1932,  47 
?ee  V™  (Wlchlta  5lld  afflliated  bands)  ; Act  of  June  19f  1935.  49  Stat. 
8^8  (Tllngit  and  Halda)  ; Act  of  August  SO,  1935,  49  Stat.  1049  (Chip- 
pewn).  A precursor  of  this  prohibition  against  per  capita  distribution 
is  found  in  the  Act  of  March  3,  1803,  12  Stat.  819  (Sioux). 

t4*  Act  of  June  15,  1934,  48  Stat.  964  (Menominee)  ; Act  of  August  25 
1037,  00  Stat.  811  (Palm  Springs). 

Uf  See  Chapter  7,  sec.  8. 
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SECTION  1.  NATURE  AND  FORMS  OF 

Thu  forms  of  personalty  held  by  Indians  (e*  ff.  funds,  personal 
belongings,  notes,  mortgages,  growing  crops,  livestock,  and  choses 
In  fiction)  may  be  as  diverse  as  those  held  by  nomlnclians*  go, 
too,  the  forms  of  legal  and  equitable  interests  in  personal  prop- 
erty which  may  be  vested  in  individual  Indians  are  probably  as 
diverse  as  among  non-Indians,  It  is  not  our  purpose  to  analyze 
those  rights  In  personalty  which  Indians  enjoy  in  common  with 
other  citizens.  Tat  in  so  far  as  the  Indian  is  subject  to  the 
special  guardianship  1 * of  the  Federal  Government,  problems  pe- 
culiar to  him  arise  concerning  his  acquisition,  use,  and  disposi- 
tion of  his  goods  and  chattels. 

Under  the  United  States  Constitution,  the  rights  of  the  Indian 
hi  his  private  property,  whatever  they  may  be,  are  “secured  and 
enforced  to  the  same  extent  and  in  the  same  way  as  other  resi- 
dents or  citizens  of  the  United  States,”  5 Nonetheless,  Congress 
may,  acting  within  the  scope  of  its  constitutional  power,  control 
and  manage  his  affairs  and  property,3  The  rights  of  the  Indian 
hi  his  personalty  are  primarily  dependent  upon  the  answer  to 
the  question  : Has  Congress,  in  the  particular  instance,  under- 
taken to  manage  the  property,  and  if  so,  to  what  extent  have 
powers  of  management  been  conferred  upon  administrative 
officials? 

Where  Congress  has  not  imposed  restrictions  upon  the  In- 
dian’s personal  property  he  may  exercise  the  same  power  to 
use,  destroy,  or  alienate  his  personal  property  which  any  other 
citizen  possesses.  There  is  nothing  about  the  status  of  the 
individual  Indian  as  such  that  Incapacitates  him  from  exercising 
the  ordinary  rights  enjoyed  by  other  owners  of  personal  prop- 
erty*4 Whatever  peculiar  limitations  are  to  be  found  in  this 
field  are  limitations  attached  to  the  property  rather  than  )imr 
tations  affecting  the  person, 

1 ^Guardian-ward"  concepts  are  discussed  in  Chapter  8,  Sec.  9. 

3 See  Choate  V,  Trapp,  224  U.  S.  665,  677  (1912), 

3 For  the  extent  of  congressional  power  over  Indian  affairs  and  Indian 

property,  gee  Chapter  5, 

♦ See  Chapter  8. 
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INDIVIDUAL  PERSONAL  PROPERTY 

If  legal  problems  in  the  field  of  Indian-owned  personal  prop- 
ert3*  are  viewed  from  this  standpoint,  the  statutory  or  treaty 
origin  of  any  property  is  of  final  importance  ill  determining 
what  limitations  are  attached  to  its  use  or  disposition.  If  the 
treaty  or  statute  provides  that  funds  or  teakettles  are  to  be 
turned  over  to  an  Indian  without  restriction,  that  ordinarily 
ends  the  matter.  The  funds  or  the  teakettles  become  the  abso- 
lute property  of  the  recipient,  who  may  thereafter  utilize,  de- 
stroy, conserve,  or  give  away  his  property  without  the  consent 
of  any  official*  On  the  other  hand,  if  Congress  provides  that 
certain  property  shall  be  distributed  to  Indians  “under  such 
rules  and  regulations  as  the  Secretary  of  the  Interior  may  pre- 
scribe,” it  becomes  necessary  to  examine  what  those  rules  and 
regulations  provide  in  order  to  determine  how  far  rights  ordi- 
narily associated  with  ownership  can  be  exercised  by  the  Indian 
and  how  far  they  rest  with  the  reservation  superintendent  or 
some  other  government  official. 

Generally,  but  not  universally,  restricted  personal  property 
represents  a carry-over  of  restrictions  imposed  upon  land  own- 
ership. Since  Indian  lands  have  generally  been  subjected  to 
restrictions  on  lease  or  sale,5  the  treaties  and  statutes  author- 
izing such  lease  or  sale  might,  and  often  did,  provide  that  the 
cash  returns  derived  from  such  disposition  of  lands  should  be 
held  by  the  United  States  in  trust  for  the  Indians  concerned  or 
should  be  turned  over  to  the  Indians  subject  to  specific  restric- 
tions upon  use  or  disposition.  The  legal  justification  for  such 
provisions  was  that  the  Federal  Government,  having  power  to 
forbid  or  permit  land  alienation* might  condition  its  permission 
by  extending  restrictions  to  the  proceeds  derived  from  restricted 
lands.  The  factual  justification  was,  generally,  that  the  Indians 
might  squander  the  proceeds  of  their  lands  and  thus  render 
themselves  a burden  to  the  Government  or  a danger  to  their 
neighbors  unless  restrained  from  doing  so  by  governmental 
restrictions. 

* See  Chapter  11,  secs,  4 and  5. 
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the  RIGHTS  of  THE  INDIAN  IN  HIS  PERSONALTY 


The  policy  problems  which  sire  mined  in  this  field  involve  a 
hnhmrii'tr  of  two  nhjimiiws : on  the  mto  liantl  to  safeguard  the 
o(‘i;noiuie  future  of  the  Indian  and  the  purse  strings  of  the  Fed- 
ora) Government  h.v  preventing  the  dissipation  of  tho  Indian's 
capital  n -vets  : on  the  other  limn!  to  ini ninilze  the  cost  of  paternal 
snperviMun  that  such  safeguarding  entails  and  to  give  the  indi- 
vidual Italian  the  right  to  exercise  his  own  judgment,  and  to 
make  mistakes  in  the  process,  without  which  practical  educa- 


tion In  economies  is  impossible.  At  different  times  and  in 
diverging  eiroij instances,  the  balance  between  these  contacting 
objectives  has  naturally  varied.  No  simple  formula  will  ex- 
plain why  certain  property  has  been  restricted  and  other  prop- 
erty turned  over  to  Indian  owners  without  strings.  All  that 
can  ho  attempted  In  this  chapter  in  that  regard  is  to  indicate 
the  principal  types  of  legislation  in  the  field. 


SECTION  2*  SOURCES  OF  INDIVIDUAL  PERSONAL  PROPERTY 


The  seme  Indian  may  possess  at  one  rime  restricted  and  um 
restricted  funds.  With  unreal  rioted  funds,  as,  for  example- 
wages  earned  by  the  Indian  in  private  employment,  lie  nmy  do 
just  as  lie  wishes,  ns  any  other  person  might."  Funds  may  conn* 
from  sources  not  subject  to  control  hy  the  Federal  Government: 
yet  Congi  ess  may  restrict  the  Indian's:  use  of  mieh  funds  as  long 
as  it  retains  its  guardianship  over  the  Indian.7  On  the  other 


•See  Chateau  v.  Humid,  283  U,  S.  GDI  (1931),  ufFg  sub  uuffi.  Chateau 
v.  Commissioner  of  Internal  Revenue,  38  F.  lid  D70  (C,  C,  A,  10,  1030). 

? See  Jflrka f v.  United  Stairs,  64  F.  2d  028  (C,  C.  A,  10,  1933); 
United  states  v.  Walter,  243  TT.  R.  432  (1017)  ; j trader  v.  James,  246 
U,  8,  88  (11)18)  ; and  see  Chapter  f»,  hi*ch.  3C,  D. 


lia i id « funds,  presently  unrestricted,  may  have  had  their  source 
in  other  restricted  property. 

The  chief  sources  of  funds  which  lmve  given  rise  to  s]>eeiul 
problems  of  Indian  law  are:8 

1.  Proceeds,  including  income,  from  restricted,  allotted 

lands. 

2.  Tribal  funds  individualized  by  per  capita  distributions 

to  the  Indians, 

3.  Payments  from  the  Federal  Government. 

4.  Payments  of  damages  for  loss  of  property. 

5.  Proceeds  from  the  sale  of  restricted  crops  and  livestock. 

* Op.  Sol.  I,  p,,  M .25258,  June  26,  1929. 


SECTION  3.  SOURCES  OF  INDIVIDUAL  PERSONAL  PROPERTY — PROCEEDS  FROM 

ALLOTTED  LANDS 


Conipn  entirely  few  of  the  allotment  acts  have  any  specific 
direction  governing  the  distribution  of  the  proceeds  from  the 
disposition  of  the  individual's  laud,  either  by  sale  or  len.se”  The 
Allotment  Act  of  1-SS7™  did  not  permit  any  disposition, 
pi  hy  descent,  of  allotted  lands  for  certain  periods  of  time, 
.imirg  which  iho  lands  were  to  be  held  in  trust  hy  the  United 
States.  Hut  realizing  that  the  heirs  might  not  want  the  inherited 
lands,  since  they  might  have  allotted  lands  of  their  own,  and 
desiring  to  encourage  tlie  sale  of  such  hinds,11  Congress,  in  the 
Appropriation  Act  of  May  27.  1902, 13  provided  that  trust  lands 
inherited  from  Indians  might  he  conveyed  in  fee  by  them  subject 
to  the  approval  of  the  Secretary  of  the  Interior.3® 

The  rights  of  the  heirs  to  tile  proceeds  derived  from  conveyance 
are  dhniKsed  in  the  eases  of  National  Baa  It.  of  Commerce  v. 
Aiidcr.u:;,  " and  United  State#  v,  Thurston  County,  Nebraska™ 
whieli  ^.c'nlh  the  regulations  of  the  Secretary  of  tho  Interior 
controlling  :he  proceeds  under  the  Act  of  1902.  Tile  court  In  the 
National  Bank  of  Commerce  ease  holds  that  the  Act  of  1902  does 


sSee  Chapter  14 

J0Sec,  B„  Aifc  of  February  S,  1887,  24  Stat  388,  389, 

11  Tho  AQv  of  T*02  pent lits  alienation  by  the  heirs,  subject  to  the 
approval  of  the  Secretary  of  the  Interior,  on  the  assumption  that  they 
would  he  “more  coin pe tent  in  many  cases  to  manage  their  own  affairs 
than  would  the  original  allottee  have  been  ; and  that  the  Secretary  of  the 
Interior  fhould  be  the  judge  As  to  whether  that  condition  has  come 
about,”  United  States  v.  Park  Land  Co ,,  188  Fed.  383,  887  (C.  C.  Minn, 


The  purpose  of  the  statute  evidently  is  tha 
fi’niii  di'peascd  r*  Hot  tees  by  heirs  who  had  and 
allotments  of  their  own.  might  be  sold  and  conv 
rather  than  remain  untilled  and  unoccupied. 


lands  inherited 
living  upon 
into 


were 

opted 


National  Bank  of  Commerce  v.  Anderson,  147  Fed,  87,  89  (G,  0.  A.  9, 
1 8 00 ) . 

13  Sec.  7,  32  Stat,  245,  275,  25  U.  S,  C,  379. 

J®Th(«  approval  of  the  Secretary  of  tho  Interior  was  necessary  to  the 
validity  of  a conveyance  in*  an  adult  heir  of  an  Indian  allottee.  United 
States  V,  Leslie,  1G7  Fe<k  UTO  <<\  c.  S,  D.  1909). 

14  147  Fed.  87  (C,  C.  A.  i\  190.  ». 

|C  l4li  Fed.  287  (C,  C.  A.  morn,  rev’g  J 40  Fed,  4 56  (C,  C-  Nebr.  1905). 


not  indicate  an  intent  by  Congress  to  vacate  tile  trust  of  the 
lands  held  in  trust.  When  the  lands  are  sold  with  the  consent  of 
( hv  fieri  entry,  the  trust  attaches  to  tin*  proceeds,  which  are 
payable  to  the  heirs  under  the  rules  prescribed  hy  the  Interior 
Department.  In  approving  sales  by  heirs,  the  Secretary  of  the 
Interior  hurt  prescribed  that  all  proceeds  of  such  sales  he  de- 
posited in  United  States  depositories  to  the  Individual  credit  of 
each  heir  as  his  Interest  in  the  estate  indicated  and  subject  to 
checks  of  $10  per  month  with  the  approval  of  the  agent  in  charge 
and  ill  huger  amounts  only  when  authorized  by  the  Commissioner 
of  Indian  Affairs.1" 

In  United  Staten  Fidel  it?/  and  Guaranty  Co.  v.  JTamtcu^  the 
court  holds  that  the  purchase  price  derived  from  the  salt?  of  the 
land  by  the  heir  in  a trust  fund  ‘ that  under  the  provision  of  the 
act  requiring  the  Secretary  of  tlie  Interior  to  approve  n con- 
veyance, he  has  the  authority  to  exercise  the  government's  option 
of  continuing  control  or  relinquishing  it. 

In  lOOi,  Congress  took  tho  further  step  and  permitted  the 
sale  or  lease  of  allotted  lands  by  either  the  allottee  or  his  heirs 
during  the  trust  period, 

* *'  * on  such  terms  and  conditions  and  under  such 

rules  and  regulations  as  tlie  Secretary  of  the  Interior  may 
prescribe,  and  the  proceeds  derived  therefrom  shall  be 
used  for  the  benefit  of  the  allottee  or  heir  so  disposing  of 
his  land  or  interest,  under  the  supervision  of  the  Com- 
missioner of  Indian  Affairs ; * * *.18 

In  the  same  Act  of  March  1,  1907,”  Congress  amended  the  Act 
of  1902,  and  relinquished  some  control  over  the  proceeds  derived 
from  the  sale  of  allotments  in  the  White  Earth  Reservation  in 
Minnesota.  The  amendment  provides  for  the  removal  of  re- 

Rules  promulgated  September  16,  1004,  sustained  in  United  States  v. 
Thurston  Comity,  mipru , fn,  15,  See  Chapter  13,  see.  4. 

37  36  Okla.  459,  120  Pac.  60  (1912), 

18  Appropriation  Act  of  March  J,  1007,  34  Stat.  1015,  1018  25  U S C 
405.  See  Chapter  11. 

”34  Stat,  1015,  1034, 
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^frictions  on  allotments  held  by  adult  mixed  bloods.  In  Untied 
State* * * *  v.  Park  Land  Co.  “ the  court  construes  this  amendment 
to  remove  from  federal  control  the  sale  of  lands  In  the  White 
Earth  Reservation  and  the  proceeds  derived  therefrom  by  the 
adult  mixed-blood  Indian,  no  matter  liow  it  has  come  to  him. 
As  for  an  adult  full  blood,  the  net  provides  that  the  Secretary 
of  the  Interior  may  remove  the  restrictions  upon  the  sale  of  his 
allotment  if  satisfied  that  that  Indian  is  competent  to  handle 
his  own  affairs.  Till  then,  Congress  retains  control  over  the 
land  and  the  proceeds  therefrom. 

Section  i of  the  Act  of  May  20,  1008, 21  which  expressly  excludes 
from  its  scope  lands  In  Oklahoma,  Minnesota,  and  South  Dakota, 
permits  the  sale  of  allotments  on  petition  of  the  allottee,  his 
heir,  or  duly  authorized  representative, 

Provided,  That  tho  proceeds  derived  from  all  sales  here- 
under shall  be  used,  during  the  trust  period,  for  the  bene- 
fit of  the  allottee,  or  heir,  so  disposing  of  his  interest, 
under  the  supervision  of  the  Commissioner  of  Indian 
Affairs:  * * * 

Sections  l52  and  4 of  the  Act  of  June  25,  1910,24  provide  gen- 
erally for  the  control  of  the  proceeds  from  the  sale  or  lease  of 
tho  Indian's  restricted  lands.  Section  S of  the  act  allows  the 
sale  of  timber  on  trust  allotments  with  the  consent  of  the  Sec- 
retary of  the  Interior  and  the  distribution  of  the  proceeds  to 
the  allottee  or  disposal  for  his  benefit  under  rules  and  regulations 
prescribed  by  the  Secretary  of  the  Interior.21 

The  imposition  of  a trust  over  Indian  funds  may  be  effectuated 
by  treaty  ns  well  as  by  statute.  In  the  treaty  concluded  Sep- 

io  ] gg  Fed,  88 3 (C.  C,  Minn,  1911).  In  United  Staten  v.  First  National 
Bank , 234  U,  S.  245  (1914),  afi:'g  20S  Fed.  988  (C.  C,  A.  8,  1013),  a cane 
Involving  an  nt tempt  by  the  United  States  to  set  aside  a conveyance  of 
land  by  an  Indian  having  less  than  one-eighth  white  blood,  the  Supreme 
Court  held  that  any  identifiable  amount  of  white  blood  brought  an  Indian 
within  the  acope  of  the  provision  of  the  Act  of  March  1,  1907,  removing 
restrictions  upon  the  allotments  of5  mised-blood  Indians. 

n 35  Stnt.  444,  25  U.  S.  C.  404. 

* * All  sales  of  lands  allotted  to  Indians  * * * shall 

be  made  under  such  rules  and  regulations  * * * ns  the  Secre- 
tary of  the  interior  may  prescribe  * * * Provided,  That  the 

proceeds  of  the  sale  of  "inherited  lands  shall  be  paid  to  such  heir 
or  heirs  as  inny  be  competent  and  held  in  tiust  subject  to  use  and 
expenditure  during  the  trust  period  for  such  heir  or  heirs  as  may 
be  incompetent,  aa  their  respective  interests  shall  appear  * * *. 

The  section  permits  the  deposit  of  Indinn  funds  held  by  federal  disbursing 
agents  in  banks.  This  provision  is  not  affected  by  the  Act  of  March  3. 
1928,  45  8 tat.  101,  amending  sec.  1.  See  25  U.  S.  C.  372. 

23  Sec,  4 provides  for  the  leasing  of  allotted  lands  for  a period  not  to 
exceed.  5 years,  subject  to  and  in  conformity  with  such  rules  and  regula- 
tions ns  the  Secretary  of  the  Interior  may  prescribe,  and  the  proceeds  of 
any  such  lease  shall  be  paid  to  the  allottee  or  his  heirs,  or  expended  for 
bis  or  their  benefit,  in  the  discretion  of  the  Secretary  of  the  Interior.  See 
25  U.  B.  C,  403, 

80  Stat,  865.  This  net  applies  to  proceeds  derived  from  the  sale  of 
lands  held  in  trust  as  well  as  land^  in  which  the  power  Of'  alienation  is 
restricted.  United  States  v*  Bowling,  250  U,  S.  484  (1921),  rev’g  261 
Fed.  657  <D.  C.  E,  D.  N,  Y.  1919), 

26  The  Act  of  March  4,  1907,  34  Stat,  1413,  provides  algo  for  the  sale 
of  merchantable  timber  on  allotments  on  the  Jicarilla  Reservation  and 
declares  that  the  proceeds  therefrom  are  to  be  expended  under  the  direc- 
tion of  the  Secretary  of  the  Interior  for  purposes  beneficial  to  the  ladi- 


tomlipr  30.  1S54,M  between  the  United  Suites  mid  certain  Chiu 
pewa  Indian*,  a -system  of  allotting  tribal  lands  was  established. 
Article  3 of  the  treaty  provided  that  the  PresldonL  was  to  assign 
the  allotments  and  that  he  might  issue  patents  “with  such  re- 
strictions of  the  power  of  alienation  as  he  might  see  fit  to  im- 
pose.*1  In  the  exercise  of  this  power,  he  may  include  in  the 
patent  a restriction  against  alienation  without  his  consent.  In 
the  case  of  StuVr  v.  Campbells1  it  Is  held  that  this  restriction 
extends  to  the  timber  on  the  land  and  therefore  the  President 
could  regulate  the  distribution  of  the  proceeds  from  the  sale  of 
the  timber.3* 

On  the  other  hand.  Congress  may  permit  the  leasing  of  allotted 
lands,  subject  to  the  approval  of  the  Secretary  of  the  Interior, 
but  specifically  providing  that  the  allottees  “*  * * shall  have 

full  control  of  the  same,  including  the  proceeds  thereof 
+ * * »»  2® 

A perusal  of  the  acts  cited  indicates  a general  intent  of  Con- 
gress to  retain,  for  u time,  governmental  control  of  the  proceeds 
from  the  disposition  of  restricted  allotted  lands  and  to  leave  to 
the  discretion  of  administrative  officials  the  time  and  manner  in 
which  such  funds  are  to  be  distributed  or  expended,  subject  to 
the  qualification  that  the  funds  be  used  for  the  benefit  of  the 
Indian, 


In  the  Appropriation  Act  of  May  18,  1916,  39  Stat.  123,  Coiigresa 
provided  for  the  disposal  of  flowage  rights  on  the  allotments  of  Indians! 
of  the  Luc  Court  Oreiilca  Tribe.  The  provision  states  that, 

any  allottee  or  the  heirs  of  any  deceased  allottee,  ns  a condition 
to  giving  his  or  tlieir  consent  to  the  leasing  or  granting  of  fiownge 
rights  on  their  respective  allotments,  may  determine,  subject  to 
the  approval  of  the  Secretary  of  the  Interior,  wlmt  consideration 
or  rental  shall  be  received  for  such  fiownge  rights,  and  in  what 
manner  and  for  what  purposes  such  consideration  or  rental  shall 
be  paid  or  expended;  and  the  consideration  or  rental  shall  be  paid 
or  expended  under  such  rules  and  regulations  ns  the  Secretary  of 
the  Interior  may  prescribe.  (F,  158.) 

Under  the  agreement  concluded  between  the  Columbia  and  Colville 
Indians  nnd  the  United  States  on  Toly  7,  1883,  ratified  by  the  AppfoprU 
ntien  Act  of  July  4,  1884,  23  Stilt.  76,  79-80,  allotments  of  tribal  lands 
nre  made,  but  no  provision  is  made  for  the  sale  of  allotments  ; hence  no 
problem  of  rights  in  funds  therefrom  could  arise.  However,  by  the  Act 
of  March  4,  1911,  36  Stat,  1358,  Congress  authorizes  the  Secretary  of  the 
Interior  to  sell  some  of  the  land  held  In  trust  for  certain  named  Indians 
and  to  conserve  the  funds  for  the  benefit  of  the  allottee  or  to  invest  or 
expend  them  for  the  individual’s  benefit  in  such  manner  as  he  might 
determine.  The  Act  of  May  20,  1924,  c.  160,  43  Stat.  133,  permits  the 
disposition  of  patented  lands  by  the  Columbia  or  Colville  allottee,  or  if 
he  were  deceased,  the  heirs  might  convey  the  land  in  accordance  with 
the  provisions  of  the  Act  of  June  25,  1910,  36  Stnt.  855, 

="10  Stat.  1109. 

3720S  U S.  527  (190S). 

gs  See  Chapter  11,  sec.  4B.  Under  the  regulations  approved  by  the 
President  December  8,  1893,  proceeds  from  the  sale  of  timber  from 
allotted  lands,  after  the  deduction  of  expenses,  were  to  be  deposited  in 
some  national  bank,  subject  to  the  cheek  of  the  allottee,  countersigned  by 
the  Indian  agent.  In  December  1902  the  regulations  were  amended  so 
that  if  the  allottee  were  deemed  incompetent  to  manage  his  own  affairs, 
the  agent  had  tbe  authority,  subject  to  the  approval  of  the  Commissioner 
of  Indian  Affairs,  to  fix  the  amounts  the  Indian  could  withdraw.  For 
regulations  regarding  timber,  see  25  C,  F,  R.  61.1-61.20. 

“Osage  Allotment  Act  of  June  28,  1906,  sec,  7,  34  Stat,  539,  545.  For 
a discussion  of  this  statute,  see  Chapter  23,  sec,  12A, 


SECTION  4,  SOURCES  OF  INDIVIDUAL  PERSONAL  PROPERTY— INDIVIDUALIZATION 

OF  TRIBAL  FUNDS 


A second  Important  source  of  Individual  funds  is  the  Individu- 
alization of  tribal  funds.30  Since  tribal  funds  generally  repre- 


30  The  nature  of  tribal  funds  is  discussed  in  Chapter  15;  the  right  of 
the  individual  to  share  in  tribal  funds  is  discussed  in  Chapter  9.  On 
administrative  power  over  tribal  funds,  see  Chapter  5,  sec,  lO,  and  over 
individual  funds,  see  ibid.,  see.  12,  On  regulations  regarding  moneys, 
tribal  and  individual,  gee  25  C.  W.  B,  221.1-233.7, 


sent  the  income  from  disposition  of  tribal  lands,  the  Federal 
Government  lias  commonly  extended  the  restrictions  on  the  land 
to  the  proceeds  therefrom.  By  a further  extension.  Congress 
has  frequently  imposed,  as  conditions  to  the  right  of  the  indi- 
vidual to  participate  in  tribal  funds,  certain  restrictions  affecting 
his  use  of  the  funds  after  they  have  become  individualized.31 


Bl  See  Chapter  9. 
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By  the  Act  uf  March  2,  1907,s*  Congress  provided  generally  for 
the  flistvihini:?!i  of  tribal  funds  among  individuals.  Those  In= 
dlans  whom  the  Secretary  of  the  Interior  believed  capable  of 
managing  their  affairs  could  have  placed  to  their  credit  upon  the 
books  of  the  United  States  Treasury  their  pro  rata  share  of  the 
tribal  fund.«  hold  in  trust  by  the  United  States,  and  they  could 
draw  upon  this  credit  without  any  further  governmental  con- 
trol.33  Section  2 of  the  act  provided  that  the  Secretary  of  the 
Interior  might  pay  to  disabled  Indians  their  shares  in  tribal 
property,  under  such  rules  and  conditions  as  he  might  prescribe. 
As  later  amended34  this  section  authorizes  the  Secretary  of  the 
Interior  upon  application  by  an  Indian  “mentally  or  physically 
incapable  of  managing  his  or  her  own  affairs”  to  withdraw  the 
pro  rata  share  of  such  Indian  in  the  tribal  funds,  and  to  expend 
such  sums  on  behalf  of  the  Indian. 

Section  28  of  the  Appropriation  Act  of  May  25,  1918,®  which 
specifically  excluded  from  its  scope  the  funds  of  the  Five  Civil- 
ized Tribes  and  the  Osages,  in  Oklahoma,  authorized  the  Secre- 
tary of  the  Interior  to  withdraw  tribal  funds  from  the  Treasury 
of  the  United  States  and  to  credit  recognized  members  of  the 
tribe  with  equal  shares.  However,  this  authority  was  revoked 
by  section  2 of  the  Act  of  June  24,  1938®  Nevertheless,  the  In- 
dian may  still  apply  for  funds  as  his  pro  rata  share  in  tribal 
assets,  under  the  Act  of  1907.31,  The  granting  of  such  applications 
is  contrary  to  the  general  administrative  policy  of  conserving 
tribal  funds,  but  in  spec'al  circumstances  such  pro  rata  dis- 
tributions are  still  made.  It  has  been  held  by  the  Interior  He* 
partment  that,  under  section  16  of  the  Act  of  June  IS,  1934,®®  such 
applications  must  receive  the  approval  of  the  tribal  council,  if 
the  tribe  in  question  is  organized  under  that  act.™ 

The  individual  may  be  awarded,  by  special  statute,  a specified 
sum  from  the  tribal  funds  on  deposit  in  the  United  States  Treas= 
ury.  A typical  act  is  the  Act  of  February  12,  1932; 40  providing 
for  payment  of  $25  to  each  enrolled  Chippewa  of  Minnesota  from 
tribal  funds,  under  such  regulations  as  the  Secretary  of  the 
Interior  in ny  prescribe, 

In  the  individualization  of  tribal  funds,  Congress  has  at  various 
times  laid  down  directions  under  which  the  Secretary  of  the 
Interior  should  expend  the  funds. 

In  the  Act  of  March  3,  1933, 41  Congress  provided  for  the  dis- 

sS  31  Stat,  .1221,  25  U,  EL  CL  119. 

s*  Op.  Sol.  I.  D.  M, 25258,  June  20,  1929. 

**  Amended  by  Act  of  May  18.  1910,  39  gtnt,  123,  128,  25  U.  S.  0.  121. 

35  4 0 Stab  561.  591-592. 

Stab  2037. 
a“  34  Stilt-  1221, 

M Memo.  Sob  I.  D.,  September  21,  1939, 
w 48  Stat.  984.  987,  25  U.  S.  C,  476. 

“O 47  Stat,  49,  Acts  of  similar  nature  are  cited  in  Chapter  9,  sec.  6, 
*>47  Stat,  1488, 


tribution  of  tribal  funds  of  the  Ute  Indiana,  The  shares  of  all 
were  to  be  deposited  as  individual  Indian  moneys4*  and  sub- 
ject to  disbursement  for  the  Individual's  benefit  in  the  following 
ways : for  improving  lands,  erecting  homes,  purchase  of  equip- 
ment, livestock,  household  goods  and  in  other 'ways  as  will  en- 
able them  to  become  self-supporting.  The  shares  of  the  aged, 
infirm,  and  other  incapacitated  members  were  to  be  used  for 
their  support  and  maintenance.  Ah  for  minors,  their  shares 
might  be  invested  or  spent  in  the  same  fashion  as  prescribed  for 
adults,  but  when  their  funds  were  to  be  invested  or  expended, 
the  consent  of  the  parents  and  the  approval  of  the  Secretary  of 
the  Interior  was  necessary,48 

Acts  providing  for  the  payment  of  judgments  in  favor  of  a 
tribe  may  limit  the  rights  of  the  Indian  in  individualized  tribal 
funds  by  the  qualification  that  “the  per-capita  share  due  each 
member  * * * be  credited  to  the  individual  Indian  money 

account  of  such  member  for  expenditure  in  accordance  with  the 
individual  Indian  money  regulations,’ * 44  Various  resolutions 

authorizing  the  distribution  of  judgments  rendered  in  favor  of 
Indian  tribes  provide  for  per  capita  payments  to  each  enrolled 
member,  such  distribution  to  he  made  under  such  rules  and  regu- 
lations as  the  Secretary  of  the  Interior  may  prescribe,*5 

By  virtue  of  these  acts,  Congress  has  given  to  the  Secretary 
of  the  Interior  authority  over  individual  fluids  derived  from 
the  tribal  property  held  in  trust  comparable  to  the  authority 
over  funds  derived  from  the  individual's  restricted  property,4* 

42  “Individual  Indian  moneys  are  funds,  regardless  of  derivation,  be- 
longing to  individual  Indians  which  come  into  the  custody  of  a dis- 
bursing agent."  25  C,  F.  li.  221.1.  See  see.  8.  infra,  for  a discussion 
of  these  regulations. 

43  Of.,  Act  of  June  1,  1938,  52  Stat.  605,  as  amended  by  sec,  2(b),  Act 
of  August  7,  1939,  Pub.  No.  825,  76th  Cong.,  1st  sees,  (Klairaith), 

44  Joint  Resolution,  June  20,  3036.  49  Stat,  1569,  authorizing  distribu- 
tion of  judgment  In  favor  of  Gros  Ventre  Indians  among  enrolled  members. 

45  The  Joint  Resolution  of  June  20,  1936,  49  Stat,  1568,  provides  for  a 
per  capita  payment  of  $85,  and  places  the  rein  a in  dor  of  the  fund  awarded 
to  the  Iilaekfcet  Tribe  nt  the  disposal  of  the  tribal  council  and  the 
Secretary  of  the  Interior. 

Under  the  Joint  Resolution  of  April  29,  1930,  46  stat.  260,  the  Secre- 
tary of  the  Interior  is  authorized  to  pay  a judgment  in  favor  of  the  Iowa 
Tribe  to  members  of  the  tribe  ir?  pro-rata  shares.  The  competent  mem= 
bers  receive  their  entire  shares  in  cash  ■ the  shares  of  the  others,  includ- 
ing minors,  are  deposited  to  the  individual  credit  of  each  and  subject 
to  existing  laws  governing  Indian  moneys. 

The  right  of  the  Chippewa  allottee  on  the  Lac  du  Flambeau  Reserva- 
tion to  the  proceeds  derived  from  the  sale  of  tribal  timber  is  controlled 
by  the  Act  of  May  19,  1924,  43  Stat,  132,  After  providing  for  the  sale 
under  rules  and  regulations  prescribed  by  the  Secretary  of  the  Interior, 
the  act  states  that  the,  net  proceeds  are  to  be  distributed  per  capita. 
Those  whom  the  Secretary  shall  deem  competent  to  handle  their  own 
affairs  shall  receive  their  shares.  As  for  the  others,  their  shares  are 
deposited  to  their  individual  credit  and  paid  to  them  or  used  for  their 
benefit  under  the  Secretary’s  supervision. 

4fl  See  Chapter  5,  secs.  II  and  12, 


SECTION  5.  SOURCES  OF  INDIVIDUAL  PERSONAL  PROPERTY— PAYMENTS  FROM 

THE  FEDERAL  GOVERNMENT 


A third  source  of  individual  personalty  comprises  the  various 
forms  of  direct  payment  to  individual  Indians  from  the  Federal 
Government.  In  this  connection  a distinction  must  be  drawn 
between  obligations  assumed  by  the  Federal  Government  to- 
wards the  various  tribes,  by  reason  of  the  sale  of  tribal  lauds  or 
otherwise,  and  obligations  running  directly  to  the  members  of 
the  tribes.  Problems  arising  out  of  the  former  situation  are 
dealt  with  elsewhere,*7  For  the  present  we  are  concerned  only 
with  the  situations  in  which  the  Federal  Government  has  under- 


47  See  Chapters  9 and  15, 


taken  to  make  payments,  in  money  or  goods,  to  individual 
Indians. 

Gifts  were  sometimes  made  for  the  purpose  of  civilizing  the 
Indians  by  giving  them  agricultural  aids  and  clothes,*8  Gifts 


48  The  Act  of  March  30,  1802,  see,  13,  2 Stat.  133,  143,  provides  in 
part  t 

That  in  order  to  promote  civilization  among  the  friendly  Indian 
tribes,  and  to  secure  the  continuance  of  their  friendship,  It  shall 
be  lawful  for  the  President  of  the  United  States,  to  cause  them 
to  be  furnished  with  useful  domestic  animals,  and  Implements  of 
husbandry,  and  with  goods  or  money,  as  he  shall  judge 
proper  * * 

In  the  Appropriation  Act  of  March  3,  1875,  18  Stat.  420,  are  numerous 
appropriations  for  agricultural  pursuits,  Miamles  of  Kansas  are  given 
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were  also  justified  simply  on  the  ground  that  the  Indian  needed 
the  bounty  for  subsistence.4* 

A,  ANNUITIES  * 

Periodic  payments  of  either  money  or  goods  are  called  “annui- 
ties.’1 According  to  the  terms  of  the  instrument,  an  annuity  may 
be  a specific  amount  for  a specified  number  of  years,*1  or  it  may 
be  a specified  amount  for  life 63  or  while  the  Indians  are  at 
peace.™ 

Frequently  the  individual  recipients  of  annuities  were  the 
chiefs  or  others  of  the  tribe  who  were  influential  in  keeping  the 
peace  and  in  treaty  making.®4  Treaties  often  provided  that  a 
sum  of  money  or  other  gifts  would  be  paid  when  a particular 
treaty  went  into  effect*®  At  times  the  United  States  would 
promise  to  pay  the  salary  of  the  chief  annually  63  but  the  policy 
behind  this  was  probably  no  different  than  that  fostering  the 
payment  of  annuities, 

money  for  grain  and  seed  for  farming  purposes  (p,  432)  • money  in  aid 
of  agricultural  pursuits,  to  be  given  to  Poncas  (p.  436)  ; River-Crows 
(p.  437).  Appropriations  for  clothes  are  made  to  R&nnoekg  (p.  440)  ; 
to  Shoshones  (p,  440)  ; Six  Nations  of  New  York  (p.  441)  ; Cheyennes 
and  Arapahoes  (p.  424)  ; Crowe  (p.  429), 

The  Acts  of  April  80,  1888,  see.  17,  25  Stat.  94,  101,  and  of  March  2, 
1889,  gre,  17,  25  SUit,  888.  895,  dividing  the  Sioux  lands,  provide  for 
the  distribution  of  cattle  and  farming  implements  among  the  Sioux 
allottees. 

The  Appropriation  Act  of  March  3,  1875,  18  Stat,  420,  makes  an 
appropriation  for  subsistence  to  those  Apaches  of  Arizona  and  New 
Mexico  “who  go  and  remain  upon  said  reservations  and  refrain  from 
hostilities,  * * **'  (p,  423)  ; appropriation  for  the  aged,  sick,  infirm 

and  orphans  among  the  Aasiniboioes  <p,  424)  ; the  Blaekfect,  Bloods, 
and  Piegans  (p,  424), 

The  Appropriation  Act  of  June  25,  1864,  13  Stat,  161,  provides  for 
the  subsistence  Of  Indians  who  remain  loyal  to  the  United  States,  in- 
cluding members  of  the  Five  Civilized  Tribes  and  affiliated  tribes  (pp*  180=^ 
181).  The  Appropriation  Act  of  March  3,  1865,  13  Stat.  541,  provides 
for  the  subsistence  of  a number  of  Chippewas  of  the  Mississippi. 

In  the  Treaty  of  August  9,  1814,  with  the  Creek  Nation,  7 Stat,  120, 
the  United  States  agreed  to  furnish  members  of  the  Greek  Nation  with 
the  necessaries  of  life  until  they  were  able,  to  take  care  of  themselves 
to  some  extent, 

so  Far  regulations  regarding  annuity  and  other  per  capita  payments, 
see  25  C.  F.  R.  224.1-224,5, 

51  By  the  Treaty  of  October  7,  1863.  Art.  10,  IB  Stat.  673,  675,  with 

the  Tabegunche  Band  of  Utah  Indians,  each  family  receives  a number  of 

sheep  and  cattle  annually  for  5 years. 

^Treaty  of  January  20,  1825,  with  Choctaw  Nation,  7 Stat.  234; 
Treaty  of  September  26,  1883,  with  Chippewa,  Ottawa,  and  Fotawatamie 
Indians.  7 Stat.  431  ; Treaty  of  September  24,  1820,  with  Delaware 

Indians,  7 Stat,  327  ; Treaty  of  January  7,  1806,  7 Stat.  101,  102 

(Cherokee  chief  receives  $100  per  year  for  life)  ; Treaty  of  September  20, 
1828,  7 Stat.  317,  SIS  (Potowatamle  chief  receives  $100  per  year  in  goods 
for  life). 

a*  Appropriation  Act  of  March  3,  1875,  18  Stat,  420,  423  (supplies  to 
those  who  refrain  from  fighting).  Act  ratifying  agreement  with  Utes, 
April  29,  1874,  18  Stat.  38,  38. 

154  Art.  V of  the  Treaty  with  the  Chippewas,  October  2,  1863,  13  Stat, 
667,  provides  that  the  Chippewa  chiefs  may  receive  a house  and  annuity, 
to  encourage  peace  and  to  encourage  others  to  become  orderly. 

Treaty  with  the  Chickasaw,  October  19,  1818,  7 Stat,  192,  184.  Be- 
cause of  their  friendliness  to  the  United  States,  the  chiefs  receive  $150 
in  cash  or  in  goods. 

^ Appropriation  Act  of  July  2,  1836,  5 Stat.  73,  75, 

50  The  Act  of  April  29,  1874,  18  Stat,  36,  provides  for  the  payment  of 
salary  to  the  head  chief  of  the  Ute  Nation  by  the  United  States  at 
the  rate  of  $1,000  per  year  for  the  term  of  10  years,  or  as  long  as  he 
remains  head  chief  and  at  peace  with  the  "United  States, 

The  Act  of  December  15,  1874,  18  Stat,  201,  provides  for  a salary  of 
$500  per  year  by  the  United  States  for  a term  of  5 years.  Accord  i 
Treaty  of  June  11,  1850.  12  Stat.  957  (salary  of  Nez  Perce  chief  to  be 
paid)  ; Treaty  of  Juno  25,  1855,  12  Stat,  963  (salary  of  chief  of  Oregon 
bands  to  be  paid)  ; Treaty  of  June  9.  1855,  12  Stat.  951  (salary  to  be 
paid  to  Yakama  chief). 


In  order  to  induce  Indians  to  settle  upon  homesteads 67  or 
accept  allotments,68  Congress  generally  provided  that  those  Iru 
dlans  who  accepted  the  benefits  of  homestead  and  allotment  acts 
would  not  lose  any  rights  in  annuities  and  other  personalty  and 
that  those  Indians  who  did  receive  allotments  would  be  assured 
Of  receiving  compensation  for  damages  occasioned  by  trespass 
of  Indians  who  had  not  received  allotments  by  payments  from 
annuities  due  the  trespassers.® 

B.  METHOD  OF  PAYMENT 

While  ordinarily  the  obligations  of  the  United  States  under 
treaties  and  agreements  with  the  Indian  tribes  were  considered 
obligations  owing  to  the  tribes,  even  where  the  Federal  Govern- 
ment assumed  the  task  of  paying  over  the  promised  Bums  per 
capita  to  the  members  of  the  tribe,60  there  have  been  cases  in 
which  the  obligation  of  the  United  States  ran  directly  to  indi- 
vidual Indians, 

In  the  treaty  with  the  Shawnees  on  May  10*  1854, 81  the  United 
States  was  to  pay  certain  sums  to  these  Indians,  Section  8 of 
the  treaty  provides  that  competent  Shawnees  should  receive  their 
portions  in  seven  annual  payments  and  in  money.  As  for  those 
incompetent  to  manage  their  own  affairs,  the  President  was  to 
dispose  of  their  portion  In  a manner  he  believed  to  be  for  the 
best  interests  of  them  and  of  their  families  after  consulting  the 
Shawnee  Council,  The  funds  due  the  minor  orphan  children 
were  to  be  appropriated  by  the  President  in  a manner  considered 
to  be  for  their  best  interest. 

The  payments  due  the  orphan  children  became  a matter  of 
litigation  which  reached  the  Supreme  Court  of  the  United  States 
in  1894  in  the  ease  of  United  States  v.  Black  feather. 62  The  Court 
discusses  the  treaty  of  1854  and  finds  that  under  it  the  President 
had  determined  that  the  orphans*  funds  should  be  paid  to  them 
in  severalty.  He  committed  some  of  the  money  to  a United 
States  Indian  superintendent  for  distribution  but  said  officer 
embezzled  it.  Another  portion  was  paid  to  guardians  of  the 
orphans  who  were  created  by  the  Shawnee  Council,  but  because 
of  laches  or  dishonesty,  this  portion  never  reached  the  orphans. 
The  Shawnee  Tribe  brought  this  action  to  collect  this  money 
from  the  Government,  In  its  decision*  the  court  holds  that  the 
tribe  has  no  authority  to  sue  for  these  moneys  under  a jurisdic- 
tional act  authorizing  suit  for  moneys  claimed  in  tribal  capacity. 
The  Court  also  holds  that  the  Government  is  not  liable  to  the 
tribe  for  the  portion  paid  to  the  guardians  appointed  by  the 
tribal  council*  but  intimates  that  the  Government  may  have  a 
moral  obligation  to  reimburse  tlie  money  embezzled  by  the  Indian 
superintendent,®3 

Because  of  difficulties  of  the  type  that  arose  under  the  Shaw- 
nee treaty  and  described  above*  Congress  in  1862  passed  an  act 
prohibiting  the  payment  of  money  to  any  person  appointed  by 
any  Indian  council  on  behalf  of  incompetent  or  orphan  Indians, 
and  providing  that  said  moneys  shall  remain  in  the  United  States 
Treasury  at  6 percent  interest  until  ordered  to  be  paid  by  the 
Secretary  of  the  Interior.®* 

^Appropriation  Act  of  March  3,  1865,  13  Stat,  541,  582,  see,  4,  relat- 
ing to  Stoekbridge  and  Mvmgee  Indians ; Appropriation  Act  of  March  3, 
1875,  IS  Stat.  402,  420,  sec.  15  (general  act), 

s®  Act  Of  March  3,  1843,  5 Stat.  645  (Stockbfidge) . 

» Act  of  June  14(  1862,  12  Stat.  427  (general  act) . 

See  Chapter  15,  sees.  22-23, 

® 10  Stat.  1053, 

63  155  U.  S,  ISO  (1894), 

**  In  the  Appropriation  Act  of  July  7,  1884,  23  Stat.  236,  247,  an  ap- 
propriation was  made  for  that  purpose. 

^ See.  6,  Act  of  July  5,  1862,  12  Stat.  512,  529^530,  which  is  embodied 
in  R.  S,  | 2108  and  25  U.  S.  C.  159, 
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THE  .RIGHTS  OF  THE  INDIAN  IN  HIS  PERSONALTY 


SECTION  6.  SOURCES  OF  INDIVIDUAL  PERSONAL  PROPERTY— PAYMENTS  OF 

DAMAGES 


The  India n may  receive  funds  because  of  being  dispossessed 
from  all  or  some  of  his  lands.  Acts  or  treaties  which  convey  or 
reserve  to  the  Indian  tribe  or  to  its  members  certain  rights  in 
land  usually  provide  that,  the  United  States  guarantees  to  them 
security  mid  protection  in  the  exercise  of  such  rights,®  The 
right  of  the  individual  to  receive  compensation  for  damages  to 
his  lands  and  property  used  in  connection  with  It  Is  derived 
in  part  from  such  provisions. 

Tiie  loss  of  his  land  may  lie  occasioned  by  the  Government’s 
taking,* * 06  A more  frequent  disposition  of  the  Indian’s  land 
occurs  when  Congress  grants  right s-of-wny  across  the  land  for 
railroad  and  similar  purposes.  Some  treaties,  such  as  the  1834 
treaty  with  the  Shawnee**  provide  specifically  for  payment  to 
Indians  for  any  roads  made,  through  their  lands.  The  acts 
granting  such  rights  of-way  provide  for  payment  of  compensa- 
tion for  the  taking  of  the  laud  and  for  any  damages  done  to  his 
other  property,  such  ns  chattels.**  Although  the  property  taken 
may  have  boon  restricted,  nevertheless,  it  is  a general  policy  of 
the  acts  to  free  from  Government  control  the  expenditure  of  the 
funds  by  making  provision  only  for  tlio  supervision  of  payment 
to  the  Indians.  The  Act  of  May  6.  1010,®  Is  a typical  ill  list  ra- 
tion, It  provides  that  the  railroad  company  shall  pay  to  the 
Secretary  of  the  Interior  the  amount  of  the  damages  mid  com- 
pensation. The  net  continues  : “tlmt  the  damages  and  eompensa- 

Treaty  whit  Mlamieg,  November  0.  1838,  7 Stat,  509,  571,  See 
Chapter  15,  see,  10, 

m The  Ant  of  April  28,  1924,  e.  134,  43  Stat,  111,  appropriates  a sum  of 
$85,000  for  the  benefit  of  dispossessed  Nisqually  Indians,  See,  2 pro- 
vides that  the  sum  "shall  he  expended,  in  tl»e  discretion  of  the  Secretary 
of  the  Interior,  for  the  benefit  of  the  naiil  dispossess^!  families  or  indi- 
vidual Indians,  under  such  rules  and  regulations  ns  he  may  prescribe." 
m May  10,  1854,  sec.  13.  10  Stat,  1058,  1058, 

**  See  Chapter  15,  sees.  1,  17, 

611  30  Stat,  349. 


tion  paid  to  the  Secretary  of  the  Interior  by  the  railway  com- 
pany taking  any  such  land  shall  he  paid  by  said  Secretary  to 
the  allottee  sustaining  such  damages,*' 

Similarly,  many  acts  or  treaties  providing  for  the  removal  of 
the  Indian  from  the  land  of  which  he  lias  possession  stipulate 
that  lie  is  to  receive  money  or  other  goods  as  payment  for  any 
Improvements  he  made  on  the  land  or  chattels  he  must  leave 
behind. 10 

Related  to  moneys  and  other  personal  property  given  to  In- 
dians for  property  left  behind  are  the  gifts  made  to  the  In- 
dividual Indians  to  aid  them  in  their  emigration  from  the  lands 
ceded.71 


70 Treaty  with  Cherokee#*.  .Inly  8,  1817.  7 SOU . 15(1  1 58.  provides  Hint 
the  Cherokee  emigrants  are  to  be  paid  for  loss  of  improvements  by 
receiving  rifles  and  other  personal  property;  Treaty  with  Wyandot*, 
etc,,  September  29.  IglT,  7 Shit.  160.  1UG ; Treaty  with  Oliirknfin  wh, 
October  19,  ISIS.  7 Stat,  192,  194;  Treaty  with  Choctaw*.  October  18. 
1820,  7 Stat,  210.  212=213;  Treaty  with  Qitapnws,  November  15.  1824, 
7 stat,  232:  Article  11.  Treaty  with  Creeks,  Juuuir.v  24.  1R2fi.  7 Stat. 
280,  288:  Treaty  with  Cherokee*.  May  0,  1828,  7 Stat,  fill,  313=314; 
Treaty  with  Senecas,  February  28.  1831,  7 Stat.  848.  349;  Treaty  with 
Wyandot*,  ete.,  July  20.  1831,  7 Stat.  351,  852;  Treaty  with  Cutaways, 
August  30,  1881,  7 Stat,  350,  800;  Article  9.  Treaty  with  Cherokee*, 
December  29.  1835.  7 Stub  478,  482;  Treaty  with  New  York  Indians, 
January  15,  1838,  7 Stat.  559 ; Treaty  with  Menominee*,  October  18. 
1848.  9 Stat.  952.  953  ; Treaty  with  Stock  bridges  and  Munsees,  February 
5,  ISoG,  11  Stat  063,  067;  Treaty  with  Senecas,  November  5,  135T,  11 
Stilt.  735.  737;  Act  of  April  30,  1888,  25  Stat,  94,  103  (Sioux)  * Act  of 
March  2,  1889,  25  Stat,  888,  897=898  (Sioux)  ; Act  of  February  20,  1895. 
28  Stat-  677  (Ute), 

Appropriation  Act  of  .July  29.  1848,  s re.  4 (li.  S.  S 3089)  and  5,  9 
Stat,  252,  264-265  (Each  Cherokee  to  receive  a mim  of  money  when  lu* 
moves  west)  ; Joint  Resolution,  March  3.  1845.  0 Stat,  942  (Those 
Miamies  moving  west  of  the*  Mississippi  receive  tribal  annuities)  ; Treaty 
with  Choctaws,  September  27,  1830,  Art.  20,  7 Stat,  333,  338  (Each 
emigrating  Choctaw  warrior  receives  rific.  etc.)  ; Treaty  with  Chetokeon, 
Decemher  29,  1835,  Art,  8,  7 Stat,  478,  482  (Money  for  moving  expenses 
paid). 


SECTION  7.  FEDERAL  PROTECTION  OF  INDIVIDUAL  PERSONAL  PROPERTY 


Though  the  Indian  enjoys  the  legal  capacity  to  enforce  his 
property  rights  in  court,  nevertheless  his  ability  to  do  so  has 
often  been  handicapped  by  inifamiliarity  with  legal  processes  and 
rules  of  law,72  To  aid  the  Indian  in  the  protection  of  bis  rights 
and  to  supplement  these  rights,  the  Government  has  at  various 
times  sought  to  give  additional  protection  to  the  individual 
Indian.  The  exent  to  which  the  United  States  may  bring  suit  or 
intervene  in  litigation  affecting  Indian  property  73  and  the  statu- 
tory responsibility  of  the  United  States  attorneys  in  Indian 
litigation  are  discussed  elsewhere.74 

In  various  treaties  and  acts  of  Congress  may  be  found  provi- 
sions informing  the  Indian  of  his  rights  respecting  depredations 
committed  by  whites  and  by  other  Indians,  or  provisions  creating 
rights  of  damages  therefrom. 

Treaties  may  contain  declaratory  provisions  stating  the  In- 
dian's rights  of  property.  Article  10  of  the  Treaty  of  November 
0,  1S3S,  with  the  Miamies  7B  provides  in  part  ; “the  United  States 
shall  protect  the  said  tribe  and  the  people  thereof,  in  their  rights 
and  possessions,  against  injuries,  encroachments,  and  oppressions 
of  any  person  or  persons,  tribe  or  tribes  whatsoever,” 


73  See  Chapter  8,  sec,  0. 

*-lSee  Chapter  19,  sec,  2A(1)  and  (3), 

7*  See  Chapter  12,  sec,  8. 

7 Stat.  569,  571. 


In  the  Treaty  of  Dancing  Rabbit  Creek7*  with  the  Choctaws, 
Article  12  protected  the  Indian’s  personalty.  It  provided  In  part : 
Private  property  to  be  always  respected  and  on  no  occa- 
sion taken  for  public  purposes  without  just  compensation 
being  made  therefor  to  the  rightful  owner,  * * * 

And  if  a white  man  unlawfully  take  or  steal  any  thing 
from  an  Indian,  the  property  shall  be  restored  find  the 
offender  punished. 

Similar  provisions  protecting  the  Indians’  rights  to  their  per- 
sonalty are  found  in  acts  of  Congress.  As  early  as  1708  Congress 
indicated  a policy  to  protect  Indian  property  by  the  passage  of 
the  Indian  Trade  and  Intercourse  Act  of  May  19,  1706/*  It  pro- 
vided that  any  white  person  who  takes  Indian  property  shall 
upon  conviction  of  crime  be  sentenced  (in  addition  to  the  usual 
sentence)  to  pay  to  the  Indian  to  whom  the  property  taken  be- 
longs,. a sum  twice  the  just  value  of  such  property.  Further- 
more, the  United  States  Treasury  is  directed  to  pay  the  Indian 
the  just  value  of  stolen  or  destroyed  property  if  compensation 
cannot  he  secured  from  the  white  criminal.  This  protection  was 
continued  by  subsequent  acts,7* 

^ Entered  into  September  27,  1830,  7 Stat.  333,  335,  proclaimed  Febru- 
ary 24,  1831. 

17  See.  4,  1 Stat.  469.  470. 

tH  Act  of  March  3,  1799,  sec,  4.  1 Stat,  743,  744=745;  Act  of  January 
17,  1800,  see,  4,  2 Stot.  6 ; Act  of  March  30,  1802,  sec,  4,  2 Stat,  139,  141 ; 
Act  of  June  30,  1834,  sec,  10,  4 Stat.  729,  731,  R.  S.  § 2154,  § 2155, 
25  V.  S.  C.  227,  228, 
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Other  treaties  provide  for  reimbursement  to  the  Indian 
for  damages  to  his  personalty.  For  example,  Article  4 of  the 
Treaty  of  1332  with  the  Potnwntamles1*  contains  a schedule  list- 
ing the  names  of  various  Indians  whom  the  United  States  agrees 
to  reimburse  for  horses  stolen  from  them  during  a war  between 
the  United  States  and  the  Sacs  anti  Foxes,®0 

Concluded  October  20,  1832,  proclaimed  January  21,  1833,  7 Stab 
378,  370, 

»For  examples  of  other  treaties  containing  provision  of  payment  by 
the  United  States  for  damages  sustained,  gee  Treaty  with  Shawnees, 
May  10,  1854,  Art,  11,  10  Stat.  1053,  1057;  Treaty  with  Shawnees,  etc,, 
February  23,  1867,  Art.  12,  15  Stat.  513,  510  ; Treaty  with  Kickapoos, 
June  2S,  1862,  Art.  9,  13  Stat.  023  i Treaty  with  Tabeguaclie  Band  of 
Utah  Indians,  October  7,  1863,  Art,  6,  13  Stat.  673  ; Treaty  with  Pawnee 
Marhar  Tribe,  Juno  22,  1818,  Art.  6,  7 Stat.  175,  ITS ; Treaty  with 
Chippewaa  of  the  Mississippi,  May  7,  1884,  Art.  3,  13  Stat.  693, 


In  accordance  with  treaties  and  acts  of  this  type,  Congress  has 
at  various  times  caused  to  be  paid  to  Indians  sums  for  property 
taken  from  them,81 


“ Act  of  March  15,  1832,  0 Stat,  480  (Cherokee  paid  for  slaves  taken 
by  white  man)  ; Act  of  July  13,  1832,  4 Stat.  576  (Cherokee  Indians 
paid  for  livestock  taken  by  United  States  citizens)  ; Act  of  June  30. 
1834.  6 Stat,  592  (Creek  to  be  paid  for  horse  stolen  by  white  men)  ; 
Appropriation  Act  of  September  30,  1850,  0 Stat,  544.  588  (Seminole 
reimbursed  for  money  stolen  by  United  States  soldier)  ; Appropriation 
Act  of  March  3,  1863,  12  Stat,  774,  7Dl  (Omaha  chief  paid  for  horses 
killed  by  white  settlers)  * Appropriation  Act  of  March  3,  1865,  13  Stat, 
041,  560  (Chippewa  chief  paid  for  loss  of  house  and  furniture)  Act 
of  January  19,  1891,  26  Stat.  720  (Indians  of  Standing  Reek  and 
Cheyenne  River  agencies  to  be  paid  for  ponies  taken  by  United  States)  ; 
Appropriation  Acts  of  December  22,  1927,  45  Stat,  2,  16,  and  of  March  4, 
1929,  45  Stat  1550. 


SECTION  8,  EXPENDITURE  AND  INVESTMENT  OF  INDIVIDUAL  INDIAN  MONEYS 


Ag  may  be  noted  in  the  statutes  cited  In  this  chapter,  the 
rules  and  regulations  prescribed  by  the  Secretary  of  the  Interior 
with  reference  to  the  disposition  of  individual  Indian  moneys  are 
subject  to  the  congressional  requirement  that  the  funds  shall  be 
used  for  the  use  and  benefit  of  the  Indian.  The  Secretary  may 
not  make  gifts  or  donations  on  behalf  of  the  Indian ; nor  create 
private  trusts  to  which  he  might  transfer  the  supervision  and 
control  that  was  Intrusted  to  him/2  Nevertheless,  the  meaning 
of  the  term  “for  the  use  and  benefit  of  the  Indian’-  is  relative, 
and  in  absence  of  a showing  of  fraud  or  a lack  of  understanding 
as  to  what  might  be  within  the  purview  of  this  phrase,  the  court 
will  not  set  aside  the  act  and  judgment  of  the  Secretary  of  the 
Interior.8® 

It  has  been  held  by  the  Solicitor  for  the  Interior  Department 
that  the  money  is  riot  spent  for  the  use  and  benefit  of  the  Indian 
when  the  Secretary  of  the  Interior  deducts  from  the  royalties 
accruing  to  respective  allottees  from  mining  leases  money  to  pay 
for  the  upkeep  of  the  local  Indian  agency.  For  by  his  so  doing 
the  allottees  who  have  royalties  accruing  pay  for  an  object  of 
general  welfare,  while  other  Indians  who  benefit  from  the  main- 
tenance of  an  agency  but  who  have  no  such  royalties  accruing 
to  them  pay  nothing.®4 

Large  amounts  of  individual  moneys  are  under  the  control  of 
the  Secretary  of  the  Interior.85 

The  regulations  provide  that  withdrawal  of  money  from  the 
Indian's  account  shall  be  made  by  check,  upon  the  application  of 
the  disbursing  agent,  approved  by  the  Commissioner  of  Indian 
Affairs.86  Minora  and  adults  may  receive  monthly  allowances 
not  to  exceed  $00  per  month ; specific  authority  from  the  Secre- 
tary of  the  Interior  must  be  obtained  for  payment  of  larger 
amounts. Another  regulation  provides  that  the  disbursing 
agents,  in  their  discretion,  may  turn  over  to  any  Indian  who  has 
received  a patent  in  fee  of  his  allotted  land  any  individual  funds 
then  on  deposit  to  his  credit  or  which  in  the  future  accrue  to  his 
credit,83 


**  See  Chapter  5,  secs.  5D  and  12. 

83  United  States  v.  Me&ugin,  28  F.  2d  76  (D.  G,  Eans,  1928),  and  United 
States  V.  Mott.  37  F.  2d  860  (C.  C.  A,  10,  1930),  cert,  granted  281  U.  S. 
714  (1930),  aff'd  sub  nom,  Mott  v.  United  Staten,  283  U.  S.  747  (1931), 
indicate  how  different  courts  can  disagree  as  to  whether  an  act  Of  the 
Secretary  of  the  Interior  was  in  fact  for  the  use  and  benefit  of  the 
Indian. 

Op.  Sol-  I.  D.,  M.23117,  October  6f  1927, 

« The  statement  of  the  Indian  Office  shows  that  as  of  June  30,  193b, 
it  had  in  its  control  the  sum  of  $53,200,000  belonging  to  individual 
Indians, 

“25  C.  F.  R.  221.2, 

“ XMd.,  221,4. 

“IWA,  221,6. 

267785 — 41 15 


Among  the  regulations  are  found  several  which  provide  that 
certain  payments  of  money  may  be  made  to  the  Indian  for  his 
unrestricted  use,80  The  purpose  of  this  is  stated  to  be  the  en- 
couragement of  personal  responsibility,  self-reliance,  and  busi- 
ness experience  which  will  enable  the  Indian  to  become  an  inde- 
pendent and  progressive  member  of  the  community.00 

The  regulations  authorize  the  expenditure  of  money  for  edu- 
cational and  agricultural  purposes,01  Further  regulations  pro- 
vide that  disbursing  agents  may  pay  necessary  medical  and 
funeral  expenses,  within  specified  maximum  limits.02  Adminis- 
trative practice  permits  the  superintendent  to  apply  restricted 
funds  of  an  Indian  toward  the  support  of  an  illegitimate  child 
of  such  Indian,03 

“Debts  of  Indians  will  not  be  paid  from  funds  under  the  control 
of  the  United  States  * * * unless  previously  authorized  by 

the  Superintendent,  except  in  emergency  cases  necessitating 
medical  treatment  or  in  the  payment  of  last  illness  or  funeral 
expenses  * * * and  any  other  exceptional  eases  where  spe- 

cific authority  is  granted  by  the  Indian  Office,”  °* 

The  regulations  provide  that  when  personal  property,  such 
as  wagons,  horses,  farm  implements,  etc.,  is  purchased  for  an 
Indian,  singly  or  in  the  aggregate  value  of  $50  or  more,  the 
superintendent  shall  take  a bill  of  sale  therefor  in  his  name  ns 
vendee,  expressly  in  trust  for  the  Indian.5® 

In  the  ease  of  United  Staten  v.  O’Qortnanf*  under  a regulation 
such  as  the  above,  the  superintendent  of  the  Winnebago  Agency 
bought  several  horses  with  the  trust  money  held  by  him  for  an 
incompetent  Indian.  The  bill  of  sale,  which  was  promptly  re- 
corded, recited  that  the  horses  were  bought  with  trust  funds 
and  that  the  sale  was  made  to  the  superintendent.  The  Indian 
was  permitted  to  have  the  use  of  the  team  of  horses  and  hired 
the  defendant  to  care  for  it.  When  he  failed  to  receive  payment 
for  his  services,  the  defendant  asserted  u claim  of  lien  against 
the  team.  The  court  held  that  as  trustee,  the  United  States 
could  maintain  an  action  of  replevin  to  recover  the  team  from 
the  possession  of  the  defendant 07 

« Ibid.,  221.5,  221,6,  221.18. 

221.5. 

“ Ibid.,  221.10-221,14, 
v*  Ibid. > 221.8,  221.17. 

*»  Memo.  Sol.  I.  D,.  September  8,  19c  8. 

“25  0.  F,  R.  221.20, 

& Ibid-,  221.27. 

™ 287  Fed.  135  (C.  C.  A-  8.  1923), 

In  accord,  Cochran  v.  United  States,  276  Fed.  701  (C,  C-  A.  8,  1921), 
For  a fuller  discussion  of  the  rights  of  the  United  States  with  respect 
to  trust  property,  see  Chapter  5.  On  the  protection  from  State  taxation 
of  property,  purchased  with  restricted  funds,  see  United  states  v.  Hughes, 
6 F.  Supp.  972  (D,  C.  N.  D.  Okla.  1934)  ; and  see  Chapter  13. 
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THE  EIGHTS  OF  THE  INDIAN  IN  HIS  PERSONALTY 


SECTION  9,  DEPOSITS  OF  INDIVIDUAL  INDIAN  MONEYS 


Ordinarily,  restricted  Indian  funds  are  held  in  the  custody  of 
a Government  official.  Several  statutes,  however,  authorize  the 
deposit  of  such  funds  under  prescribed  conditions. 

Section  1 of  the  Act  of  June  25,  1910,®8  provided  that  any 
"Indian  agent,  superintendent  or  other  disbursing  agent  of  the 
Indian  Service”  might  “deposit  Indian  moneys,  individual  or 
tribal,  coming  into  liig  hands  as  custodian.  In  such  bank  or  bonks 
ns  he  may  select,”  subject  to  certain  bond  requirements. 

The  Appropriation  Act  of  May  25,  1918,°°  provided  for  the  seg- 
regation of  tribal  funds  to  the  credit  of  the  individual  member. 
The  funds  so  segregated  were  to  be  deposited  to  the  individual/s 
credit  in  any  bank  selected  by  the  Secretary  of  the  Interior,  in 
(lie  state  or  states  in  which  the  tribe  is  located.  The  act  con- 
tained general  legislation  in  the  form  of  a proviso: 

That  no  * * * individual  Indian  money  shall  he  de- 

posited in  any  hank  until  the  bank  shall  have  agreed  to 
pay  interest  thereon  at  a reasonable  rate  and  shall  have 
furnished  an  acceptable  bond  or  collateral  security  there- 
for, and  United  States  bonds  may  be  furnished  as  col- 
lateral .security  for  * * * individual  funds  so  de- 
posited, in  lieu  of  surety  bonds:  Provided  further , That 
the  Secretary  of  the  Interior  * * * may  invest  the 

trust  funds  of  any  * * * individual  Indian  in  United 

States  Government  bonds ; * * * 

The  Act  of  June  24,  1938, 300  superseding  section  2 of  the  Act 
ot  June  25,  1910,  and  section  2S  of  the  Appropriation  Act  of 
May  25,  1018,1Dl  provides  that  the  Secretary  of  the  Interior  may 
deposit  individual  trust  moneys  in  banks  selected  by  him,  under 
such  rules  and  regulations  as  he  may  prescribe,  provided  that  the 
bank  agrees  to  pay  a reasonable  rate  of  Interest  thereon  and  to 
furnish  security  of  a specified  type.  The  Secretary  of  the  In- 
terior may  waive  interest  on  demand  deposits.  The  act  also 
permits  the  Secretary,  if  lie  deems  it  for  the  best  interest  of  the 
Indian,  to  invest  the  Indian  moneys  in  any  federal  public-debt 
obligations  and  in  any  other  obligations  which  are  uncondi- 
tionally guaranteed  both  as  to  interest  and  principal  by  the 
United  States.503 


ea  Sec.  1,  36  Stat.  855,  850,  amended  in  other  respects  by  Act  of 
February  14,  1913,  37  Stat.  G7S,  25  U.  S,  C,  373,  This  provision  was 
unchanged  by  the  Act  of  March  3,  1928,  45  Stat.  101,  and  the  Act  of 
April  30,  1934,  48  Stat.  647,  25  U.  S.  C.  372,  amending  the  Act  of  1910, 
but  was  superseded  by  the  Act  of  June  24,  1938,  discussed  below. 
w 40  Stat.  561.  591,  25  U,  S.  C.  162, 

52  Stat,  1037,  2§  U.  S.  C,  162a. 
mi  Sec.  28,  40  Stat,  561,  591,  25  U.  S.  C.  162. 

The  authority  to  waive  interest  on  demand  deposits  included  in 
the  1936  act  was  occasioned  by  the  passage  of  the  Banking  Act  of 

SECTION  10.  BEQUEST,  DESCENT,  AND  D 

A.  IN  THE  ABSENCE  OF  FEDERAL  LEGISLATION 

In  the  absence  of  federal  legislation,  the  bequest,  descent,  and 
distribution  of  the  Indian’s  personalty  is  subject  to  tribal  rule 
and  custom.105 

Because  the  inheritance  of  allotted  lands  is  governed  on  sub- 
stantive questions  by  state  law,100  the  Indians  of  allotted  reser- 
vations have,  in  some  eases,  adopted  the  state  law  as  their  own 
with  respect  to  the  descent  of  personalty,  thus  achieving  the  ath 
vantage  of  having  a single  body  of  law  determine  the  descent  of 


105  Bee  Chapter  7,  sec,  6.  Of.  Trujillo  v.  Frince r,  42  N.  M.  337,  78  P. 
2d  145  (1038),  holding  that  the  state  court  hag  power  to  appoint  an  ad- 
ministrator for  a deceased  tribal  Indian  to  enforce  a right  of  action 
created  by  a state  wrongful  death  statute. 

See  Chapter  11,  gee.  6, 


In  practice,  the  deposit  of  individual  Indian  moneys  is  made 
in  the  name  of  the  United  States;  the  disbursing  agent  keeps 
account  of  the  amounts  due  the  various  individuals;  the  bank 
in  which  the  funds  are  deposited  has  no  account  with  the  various 
individuals  on  whose  behalf  the  funds  were  deposited. 

Though  these  funds  are  deposited  by  the  United  States  in  its 
representative  capacity,  yet  in  ease  the  bank  fails,  such  de- 
posits, being  debts  due  to  the  United  States,  are  entitled  to  pri- 
ority under  R.  S.  Sec.  3466.  In  the  case  of  Jtramwell  v.  United 
States  Fidelity  <£  Guaranty  £7o.,a0S  the  court  under  It,  S-  Sec.  3466, 
giving  the  United  States  priority  in  payment  of  claims  against 
an  insolvent  estate,  granted  priority  to  deposits  of  Indian 
moneys,  individual  and  tribal,  made  by  the  superintendent  of  the 
Klamath  Reservation. 

In  enforcing  the  terms  laid  down  by  Congress  for  the  deposit 
of  Indian  funds,  the  Department  of  the  Interior  issued  regula- 
tions governing  deposits.  Under  regulations  approved  March  5, 
l938,ltH  a bank  seeking  to  qualify  as  a depository  must  file  an 
application  showing  its  financial  condition,  the  amounts  of 
money  It  will  accept,  the  rate  of  interest  that  will  be  paid  and 
the  type  of  security  that  will  be  furnished.  The  regulations 
provide  for  deposits  in  the  name  of  the  disbursing  agent  and 
interest  is  payable  semiannually.  Monthly  statements  of  re- 
ceipts and  checks  on  the  Indian  money  account  and  other  state- 
ments of  information  shall  be  furnished  when  required.  Def- 
inite provisions  as  to  the  type  of  security,  such  as  bonds  of 
corporations,  individuals,  or  of  the  United  States  are  made, 

August  23,  1935,  49  Stat.  6S4,  714,  715.  The  Act  of  May  25,  1918,  hod 
limited  the  class  of  eligible  depositories  of  Indian  funds  to  those  paying 
reasonable  interest.  But  under  the  1935  act,  as  interpreted  by  the 
Solicitor  of  the  Department  of  the  Interior  (Op,  Sol,  I,  D.,  M.28231, 
March  3 2,  1936),  banks  which  are  members  of  the  Federal  Reserve  Sys= 
tern  or  of  the  Federal  Deposit  Insurance  Corporation  are  prohibited  from 
paying  any  interest  on  demand  deposits  and  all  statutory  requirements 
inconsistent  with  this  prohibition  are  repealed.  Following  a parallel 
opinion  of  the  Attorney  General  In  the  ease  of  postal  savings  funds,  the 
Solicitor  of  the  Interior  Department  held  that  deposits  might  be  made 
without  interest  in  banks  prohibited,  under  the  1935  Banking  Act,  from 
paying  interest. 

ms  269  U.  S.  483  (1026),  aff'g  299  Fed,  705  (C.  C,  A,  9,  1924),  alTg 
295  Fed,  331,  See  also  United  States  y,  Barnett,  7 F.  Supp.  573  (D.  C, 
N,  D,  Okla.  1934)  , Cf,  United-  States  v.  Johnson  t 11  F.  8upp,  897  (D,  C, 
N,  D.  Okla.  1935),  aff'd  87  F.  2d  155  (C.  C.  A.  10,  1936)  (holding 
United  States  not  entitled  to  priority  in  debt  of  bank  to  guardian  to 
whom  funds  had  been  unlawfully  paid).  On  rights  of  creditors  Of 
Indians,  see  Chapter  8,  see.  7C. 

1<H  Regulations  of  March  2,  1938,  Department  of  the  Interior,  Office  of 
Indian  Affairs;  25  C,  F.  E,  230,1-230~1S. 


[STRIBUTION  OF  PERSONAL  PROPERTY 

real  and  personal  property. 107  A typical  body  of  rules  governing 
descent  and  distribution  of  unrestricted  personalty  is  that  set 
forth  in  the  Code  of  Ordinances  of  the  Gila  River  Pima-Maricoph 

107  SwinoMiish  Law  and  Order  Code,  chap.  3,  sec,  5 (adopted  March  15, 
1938,  approved  March  24,  1938)  ; Pine  Ridge  Tribal  Court  and  Code  of 
Offenses,  chap,  4,  sec,  1 (adopted  February  20,  1937,  approved  March  2, 
1937)  ; Cheyenne  River  Code,  chap,  3,  sec,  2 (adopted  October  6,  1938, 
approved  October  8,  1038).  The  Blackfeet  Code  of  Law  and  Order 
(May  0,  1937)  provides  that  the  tribal  court  shall  apply  Its  own  law  if 
proved ; otherwise,  the  state  law  is  to  be  used.  Similar  provisions  are 
to  be  found  m the  Flathead  Code  (adopted  December  22,  1936,  approved 
December  24,  1936),  and  the  Makah  Tribal  Court  and  Code  of  Offenses 
(adopted  February  15,  1038,  approved  February  28,  1988).  And  cf.  Gray 
v.  Coffman , 10  Fed.  Cas.  No.  5,  714  (C,  C,  Kana,  1874),  where  the  court 
points  out  that  the  Wyandot  probate  laws  have  been  copied  from  the  laws 
of  Ohio  with  certain  modifications,  such  as  a provision  that  only  Urine 
children  should  inherit. 
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Indian  Community*  adopted  June  3,  1930,  approved  August  24,  | 
1936.  The  governing  ordinance  i6a  provides  that  after  the  pay- 
ment Of  the  debts  and  funeral  expenses,  the  remainder  passes  to 
the  surviving  spouse.  If  no  spouse  survives,  then  the  property 
descends  to  the  children  or  grandchildren  of  the  deceased.  If 
none  of  these  exist,  then  the  property  goes  to  the  parents  or  par- 
ent of  the  deceased.  And  If  no  parents  survive,  the  nearest  rela- 
tives take.  The  code  provides  that  if  there  is  more  than  one 
heir,  the  heirs  are  to  meet  and  decide  among  themselves  what 
share  each  shall  take  and  file  their  decision  with  the  tribal  court. 
If  these  heirs  cannot  agree,  upon  petition  by  any  one  of  them, 
the  tribal  court  will  pass  upon  the  distribution. 

B,  UNDER  FEDERAL  ACTS  100 

By  virtue  of  its  power  over  Indian  property,110  Congress  may 
provide  for  a system  of  bequest,  descend  and  distribution  of  an 
Indian's  personal. 

1.  Descent* — Congress  has  never  enacted  general  legislation1” 
governing  the  descent  of  an  Indian’s  personal  property,  and  this 
is  a matter,  therefore,  that  remains  generally  subject  to  tribal 
jurisdiction.”3  Congress  has  provided,  however,  that  upon  the 
death,  intestate,  of  “any  Indian  to  whom  an  allotment  of  land 
has  been  made  * * * before  the  expiration  of  the  trust 

period  and  before  the  issuance  of  a fee  simple  patent, ” the  3ee= 
retary  of  the  Interior  shall  determine  the  heirs  of  the  allottee  and 
his  decision  shall  be  final.”3  Although  this  statute  is  directed 
primarily  to  the  problem  of  the  inheritance  of  allotments,  and  is 
discussed  in  more  detail  in  connection  with  that  subject,114  the 
Interior  Department  has  construed  the  power  to  determine  heirs 
in  the  cases  specified,  as  a power  to  determine  heirs  for  all  pur- 
poses.'™ Thus,  hi  determining  the  heirs  of  an  allottee,  the  Sec- 
retary of  the  Interior  actually  rules  on  the  descent  of  personal 
property  in  the  decedent’s  estate.  This  practice  probably  has  the 
force  of  law,  with  respect  to  the  estates  of  allottees,  and  it  may 
he  argued  that  an  established  course  of  administrative  construc- 
tion has  extended  the  power  of  the  Department  to  persons  who 
are  not:  within  the  language  of  the  statute  because  they  are  not 
Indians  “to  whom  an  allotment  of  land  has  been  made,” 

The  regulations  of  the  Interior  Department  refer  to  “an 
Indian  of  any  allotted  reservation,”  U<J  which  obviously  defines  a 
broader  class  than  the  class  defined  by  the  statute,  since  there  are 
many  Indians  on  allotted  reservations  who  were  born  too  late 
to  receive  allotments.  The  regulations  of  the  Interior  Depart- 
ment do  not  provide  for  departmental  distribution  of  estates  on 
unallotted  reservations,  although  this  practice  is  occasionally 
resorted  to  with  the  consent  of  all  parties  in  interest  where  tribal 
judicial  agencies  are  unavailable. 

Under  the  Law  and  Order  Regulations  of  the  Indian  Service, 
the  Court  of  Indian  Offenses  determines  heirship  with  respect  to 


im  Chapter  4,  sec.  T. 

ion  This  discussion  excludes  the  Five  Civilized  Tribes  anti  Osages.  For 
a discussion  of  descent  and  related  problems  affecting  them,  see  Chap- 
ter 23,  secs,  9,  I2D. 

no  See  Chapter  6,  sec.  5. 

“i  The  Act  of  January  19,  1891,  26  Stat,  720,  provides  for  the  pay- 
ment to  individual  Indians  of  the  Standing  Rock  and  Cheyenne  River 
agencies  for  ponies  they  were  deprived  of  and  states  that  “IHany  Indian 
entitled  to  such  compensation  shall  have  deceased  the  sum  to  which 
such  Indian  would  he  entitled  shall  be  paid  to  his  heirs  at  law,  according 
to  the  laws  of  the  State  of  Dakota  * * 

lia  See  Chapter  7,  sec.  6. 

n*  Act  of  June  25,  1910,  sec,  1,  36  Stat,  855,  25  U.  S.  C.  372, 

114  See  Chapter  11,  sec.  6. 

us  25  C.  F.  R.  81. 13,  81.23.  Regulations  governing  Determination  of 
Heirs  and  Approval  of  Wills  of  Indians,  approved  May  31,  1935,  secs.  13, 
22,  55  I.  B,  263,  266,  268.  This  rule  dom  not  bind  organized  tribes, 
u*  See  fn.  115,  supra. 
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“property  other  than  an  allotment  or  other  trust  property  subject 
to  the  jurisdiction  of  the  United  States.”  117 

Tribal  courts  of  organized  tribes  sometimes  exercise  like 
jurisdiction  over  all  personal  property,148 

In  some  cases,  tribal  councils  have  requested  the  Interior  De- 
partment to  handle  estates  involving  personal  property,  and  the 
Department  has  done  so. 

The  question  of  wliat  law  applies  to  an  estate  of  personal  prop- 
erty should  be  distinguished  from  the  question  of  wlmt  agency 
shall  administer  the  estate.  The  Secretary  of  the  Interior  may 
apply  tribal  custom  and  the  tribal  councils  may  apply  state  law, 
As  a matter  of  practice,  the  examiners  of  inheritance,  neting  for 
the  Interior  Department  and  applying  state  law  to  the  determh 
nation  of  the  inheritance  of  real  property,  commonly  apply  the 
same  rules  to  the  inheritance  of  personal  property.  Where,  how- 
ever, the  record  shows  a discrepancy  between  tribal  custom  and 
state  law,  a determination  by  an  inheritance  examiner  of  the 
descent  of  the  personal  estate  of  an  unallotted  Indian  iii  ac- 
cordance with  state  law  and  in  violation  of  tribal  custom  has 
been  held  illegal.  In  Estate  of  Yellow  Hairt  Unallotted  Navajo*™ 
the  Solicitor  for  the  Interior  Department  disapproved  such  a 
determination,  declaring: 

I believe  that  this  conclusion  is  unjustified  either  as  a 
matter  of  strict  law  or  as  a matter  of  policy.  On  the 
legal  question  I call  your  attention  to  the  following  para- 
graphs in  the  opinion  of  this  Department,  approved  Octo- 
ber 25,  1934,  on  “Powers  of  Indian  Tribes”  f JI— 27781), 
[See  55  I.  D.  14]  ; 

* * * With  respect  to  all  property  oilier  than 

allotments  of  land  made  under  the  General  Allotment 
Act,  the  inheritance  laws  and  customs  of  the  Indian 
tribe  are  still  of  supreme  authority. 

On  the  policy  question  involved  I can  see  no  necessity 
for  departmental  regulation  of  inheritance  of  personal 
property  of  Navajo  Indians.  The  recently  promulgated 
departmental  regulations  relating  to  the  determination 
of  heirs  and  the  approval  of  wills  specifically  restrict  de- 
partmental supervision  over  the  inheritance  of  personal 
property  to  reservations  which  have  been  allotted.  (Sec- 
tions 13  and  22.)  Likewise,  the  recently  approved  law  and 
order  regulations  provide  that  Indian  judges  shall  apply 
tribal  custom  in  the  distribution  of  personal  property. 

I therefore  recommend  that  instead  of  returning  this 
case  for  the  purpose  of  redistributing  in  accordance  with 
Arizona  law  the  personal  property  which  has  been  dis- 
tributed in  accordance  with  tribal  custom,  it  should  be  re- 
turned so  that  the  entire  estate  may  be  distributed  in 
accordance  with  tribal  custom.  The  Examiner  of  In- 
heritance should  take  testimony  as  to  such  customs  of 
inheritance,  in  their  application  to  the  facts  of  this  case, 
and  submit  a revised  order  determining  heirs  for  depart- 
mental approval. 

2.  Bequest. — The  power  to  bequeath  personalty  is  specifically 
granted  by  Act  of  February  14,  1913, 130  amending  the  Act  of 
June  25,  I910,121  It  provides  that  any  person  of  the  age  of  21 
years  or  over  may  dispose  of  his  interest  in  any  restricted  allot- 
ment, trust  moneys,  or  other  property  held  in  trust  by  the  United 
States  before  expiration  of  the  restrictive  period,  by  will  In  ac- 
cordance with  regulations  prescribed  by  the  Secretary  of  the 
Interior.  To  be  valid,  the  will  must  be  approved  by  the  Secretary 
of  the  Interior.  The  act  provides  further ; 

That  the  Secretary  of  the  Interior  may  approve  or  disap- 
prove the  will  either  before  or  after  the  death  of  the 
testator,  and  in  ease  where  a will  has  been  approved  and 
it  is  subsequently  discovered  that,  there  has  been  fraud  in 


ut25  C.  F.  n.  161.31:  55  I-  B.  401,  407  (1935). 

118  See  Chapter  7,  sec.  6. 

up  55  I.  D.  420,  427-429  (1985).  Algo  gee  Chapter  7,  sec.  6. 
iso  Sqc.  2,  37  Stat.  678,  679,  25  U.  B.  C-  873. 
ui  se  gtat.  855. 
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connection  with  the  execution  or  procurement  of  the  will 
the  Secretary  of  the  Interior  is  hereby  authorised  * * * 

to  cancel  the  approval  of  the  will,  and  the  property  of  the 
testator  shall  thereupon  descend  or  be  distributed  in  ae 
cordaiice  with  the  laws  of  the  State  wherein  the  property 
is  located : 123  * * *m 

In  the  case  of  Blanket  v.  Carding  the  Supreme  Court  held  that 
a will  by  a Quapuw  allottee  disposing  of  her  moneys  derived 
frtim  her  restricted  lands  and  which  were  held  in  trust  by  the 
United  States  is  governed  by  the  1013  act.  The  Court  held  inap- 
plicable a statute  of  the  State  of  Oklahoma  regulating  the  portion 
of  an  estate  that  may  be  transferred  by  will,  stating  flint  the 
will  is  valid  if  approved  by  the  Secretary  of  the  Interior  and 
executed  in  accordance  with  his  regulations. 

m The  act  provides  also  that  the  death  of  testator  and  the  approval  at 
the  will  does  not  terminate  the  trust,  and  that  the  Secretary  of  the  In- 
erlor  rnny  in  him  discretion  regulate  the  distribution  and  expenditure  Of 
the  money  belonging  to  the  legatee, 

^206  U.  S.  319  (1921),  aff’g  261  Fed.  809  (C,  C.  A.  8,  1919),  This 
case  ig  also  discussed  in  Chapter  5,  sec,  llC(2),  Chapter  6,  sec,  2A  and 
Chapter  11,  see.  8B.  See  also  Blundell  v,  Wallace,  207  U.  S.  373  (1925) 


The  right  of  the  Indian  to  bequeath  his  shares  in  a tribal  cor- 
poration organized  under  the  Wheeler-Howard  Act 154  is  limited 
to  the  extent  that  he  can  give  them  only  to  his  heirs,  to  tribal 
members,  or  to  the  tribal  corporation.133 

Since  the  statute  governing  the  bequest  of  restricted  person- 
alty does  not  apply  to  unrestricted  personalty,  the  tribal  law  on 
testamentary  disposition  of  unrestricted  personalty  is  supreme.3" 
Even  though  the  bequest  of  restricted  personalty  be  subject  to 
the  rules  and  regulations  of  the  Secretary  of  the  Interior,  never- 
theless such  rules  and  regulations 33f  implicitly  authorize  up- 
proval  of  wills  made  in  accord  wdth  tribal  customs  or  tribal  lows 
regarding  testamentary  disposition  where  there  has  been  no 
compliance  with  state  law,55® 


154  Act  of  June  18,  1934,  sec,  4,  48  Stat.  064,  935  25  U B C 464 
555  55  I,  D.  263,  279  (1935), 

im  Estate  of  Yellow  //air,  Unallotted  Navajo,  55  I.  D.  426  (1935). 

127  The  rules  and  regulations  prescribed  by  the  Department  of  the 
Interior  for  the  execution  of  wills,  as  approved  May  31,  1935  may  he 
found  in  05  I.  D,  263.  275-280. 

^55  I.  D,  14,  42  (1934).  See  also  Estate  of  Yellow  Hair , Unallotted 
Navajo,  55  I,  D.  426  (1935), 


SECTION  11.  INDIVIDUAL  RIGHTS  IN  PERSONALTY— CROPS 


Early  in  its  dealings  with. the  Indians,  the  government  sought, 
by  granting  them  agricultural  aids,  to  encourage  them  in  peaceful 
pursuits,  that  would  provide  a means  of  subsistence.129 

As  has  been  observed  elsewhere  in  this  chapter,  when  the 
Indian  was  compelled  to  vacate  his  land,  provision  was  made  for 
his  reimbursement  for  the  property  he  could  not  take  with  him, 
Including  crops.130  Where  possible,  the  Indian  may  have  been 
permitted  to  remain  on  the  land  until  he  harvested  his  growing 
crops  ,,?l 


Problems  arising  today  concern  chiefly  the  Indian’s  rights  to 
dispose  of  nil  or  some  of  his  interest  in  his  crops  grown  on 
restricted  lands. 

The  law  is  not  settled  as  to  whether  an  Indian  may  without 
departmental  approval,  sell  or  mortgage  353  crops  grown  on  re- 
stricted lands,  but  severed  therefrom.  A memorandum  of  the 
aolicitor  of  the  Department  of  the  Interior1*  presents  the  argu- 


United  States  r,  Gray,  201  Fed.  291,  293  (C.  C;  A,  8,  1912), 
790  See  sec.  0,  supra. 


131  Treaty  with  Cherokees,  February  27,  1819,  7 stat.  195,  197. 

*"*  As  tQr  the  §ale  mortgage  of  the  crops  before  severance  the  case 
of  United  States*  V,  First-  Nat.  Bank , 282  Fed,  330  (D.  0.  E,  D Wash. 
1922),  holda  that  the  United  States  may  enjoin  the  foreclosure  sale  of 
mortgaged  crops,  the  mortgage  having  been  made  on  growing  crops  and 
crops  to  be  grown  during  that  year.  Memo.  Sol.  I.  D.,  March  25  l93o 
***  Dated  January  S,  1988. 


ments  on  either  side.  On  the  one  hand,  it  may  be  contended 
that  even  though  severed  from  the  restricted  land,  the  crops  are 
trust  property  while  situated  on  the  land.  For  as  long  as  they 
remain  there,  the  mortgagee  cannot  enter  upon  the  land  without 
the  Government’s  consent  The  contrary  argument  is  that  the 
sale  or  mortgage  of  severed  crops  does  not  come  within  the 
restrictions  of  the  Indian’s  privilege  to  contract nor  does  it 
affect  the  realty  since  severed  crops  are  not  part  of  the  land ; 
that  there  are  no  restrictions  on  the  Indian’s  disposing  of  his 
crop  as  best  he  can. 

To  secure  a loan  from  a tribal  corporation  under  the  Wheeler- 
Howard  Act,135  an  Indian  may  mortgage  his  crops  to  the  cor- 
poration,?BS  sinew  he  might  convey  the  land  itself  to  the  cor- 
poration.3* 


fCBiHciions  on  tne  power  to  contract, 


see  v-uapeer  s,  gee. 


“ 48  Stilt.  984,  25  D.  S.  C.  461,  et-  See. 

,„r  Memo-  f ft-  Soe’y  1 D-.  August  17,  1088.  This  memorandum  dis- 
Attorney  General  of  North  Dakota,  which  holds 
that  the  19d2  Crop  Mortgage  Act  of  North  Dakota,  which  declares  void 
mortgages  on  growing  and  unharvested  crops  does  not  apply  to  such 
8lVfn  ?y  V'dllinS  t0  In<lifl"  corporations.  The  opinion  holde 
” ' the  an,endmeBt  Of  1938  excepting  from  the  scope  of 

tile  19.32  act  any  mortgage  or  lien  in  favor  of  the  United  States 
, °r  "?y  department  or  agency  of  either  thereof”  excepts  such 
tribal  corporation  as  a federal  instrumentality 
137  Memo,  Sol.  I.  D..  March  25,  1936 


SECTION  12.  INDIVIDUAL  RIGHTS  IN  PERSONALTY— LIVESTOCK 


To  induce  Indians  to  adopt  agricultural  pursuits,  treaties  with 
Indians  frequently  contained  a promise  by  the  United  States  that 
it  would  furnish  livestock  to  them.™  When  these  promises  were 
fulfilled,  the  livestock  remained  the  property  of  the  United 
States,  the  Indian  having  the  right  to  possession  and  use.130 
livestock  was  also  purchased  by  the  United  States  for  the 
Indian,  with  his  own  money,340 


t ,as  f;-  P-i  Treaty  with  the  Sioux,  April  29,  1868,  Art.  10,  15  Stat.  635, 
089, 

MflSee  United  States  v.  Anderson,  228  U.  S.  52  (1913),  revg  189  Fed 
202  (D.  C,  Ore.  1911).  “ * 

United  States  v.  Anderson,  228  U.  3.  52  (1913),  rev’g  189  Fed  262 
(D.  C.  Ore,  1911).  ’ 


In  the  Appropriation  Act  of  July  4,  1884,*“  Congress  prohibited 
the  sale  of  any  cattle  or  their  Increase,  in  possession  or  control 
of  an  Indian,  which  were  purchased  by  tbe  Government,  to  any 
person  not  belonging  to  the  tribe  to  which  said  Indian  belonged 
or  to  any  citizen  of  the  United  States,  except  with  the  written 
consent  of  the  agent  of  the  tribe  to  which  said  Indian  belonged 
In  the  case  of  United  States  v.  Anderson™  the  Court  held  that 
this  act  applied  to  cattle  purchased  by  the  Government  even  with 
the  Indian’s  funds.  It  has  also  been  held  that  tbe  Act  of  1884 
is  not  limited  in  application  to  cattle  in  possession  of  Indians 

141 23  Stat.  76,  94,  25  U.  S.  0.  190, 

142  228  U.  S.  82  (1918),  rev’g  189  Fed.  282  (D.  C.  Ore.  1911). 
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nt  the  time  of  its  enactment.143  Since  a sale  cannot  be  made 
without  the  written  consent  of  the  agent,  a mortgage  on  the 
enftle  without  such  consent  has  been  held  void.144 

However,  a sale  or  other  disposition  of  the  livestock  to  non- 
members  of  the  tribe,  even  with  the  consent  of  the  agent,  may 
be  made  illegal,  as  where  the  statute  making  the  appropriation 
specifically  states  that  no  sales  to  such  outsiders  shall  be  made. 

The  Appropriation  Act  of  June  80,  1910, also  restricted  the 
disposition  of  livestock, purchased  or  issued  by  the  United  States 
and  any  increase.  It  provided  that  such  animals  could  not  be 
sold  mortgaged,  or  otherwise  disposed  of,  except  with  the  writ- 
ten consent  of  the  federal  officer  in  charge  of  the  tribe;  any 
transaction  in  violation  of  the  statute  would  be  void.  It  was 
further  provided  that  all  such  stock  was  to  be  branded  with  the 
initials  I.  D.  (referring  to  Interior  Department)  or  with  the 
reservation  brand  and  could  not  be  removed  from  the  Indian 
country  without  the  consent  of  the  federal  officer  or  by  order  o 
the  Secretary  of  War  in  connection  with  troop  movements. 


ms imer  v.  La  Clair , 77  Wash.  488,  138  Fae.  a (1914). 

’<*  Appropriation  Act  of  March  2,  1889,  sec.  17,  25  Stat.  888, 89 4 malt* 
Suit  provision  lor  distribution  of  livestock  among  Sioux  Effect  of  thi 
net  upon  Act  of  1884  is  discussed  in  Fisher  v.  United  States,  ... 

100  (C.  C.  A.  8,  1915). 

i«  Sec.  1,  41  Stat.  8,  9,  25  U,  S,  C.  108. 


An  additional  act  affectlns  an  Indian's  Interest  in  his  livestock 
is  the  Appropriation  Act  of  March  3,  1865, 1<T  which  permits  an 
Indian  agent  to  sell  livestock  belonging  to  Indians  which  is  not 
needed  for  subsistence.  The  sale  is  to  be  under  rules  and  regula- 
tions prescribed  by  the  Secretary  of  the  Interior  and  the  proceeds 
u Fed  for  the  benefit  of  the  Indian, 

In  accordance  with  the  federal  policy  of  encouraging  Indians 
in  peaceful  agricultural  pursuits  and  of  providing  them  with  a 
means  of  livelihood  and  subsistence,  the  Secretary  of  the  Interior 
has  provided  for  certain  preferential  rights  to  Indians  in  the  ac- 
quisition of  grazing  permits  on  Indian  lands  for  his  livestock. 
On  reservations  where  sufficient  tribal  land  is  available,  free 
grazing  privileges  may  be  granted  to  Indiana  by  the  tribal  au- 
thorities, as  an  encouragement  for  the  breeding  and  raising  of 
livestock.,4v 

The  Indian  is  protected  in  his  care  of  livestock  by  regulations 
seeking  to  prevent  the  spread  of  contagious  diseases  among  stock 
on  Indian  lands.160 


ut  8ec.  9,  13  Stat,  541,  563,  R.  S.  i 2127,  25  U . 8.  C.  192,  See  Chapter 
4,  see-  9. 

i«  25  C.  F,  R.  71.U,  71-13,  72,8, 
i&jbidt,  71,9, 

71.22,  72,10. 
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The  process  of  allotment  shifted  the  rights  of  individual  In- property,  already  discussed,1  to  rights  of  ownership  in  individual 
amns  In  real  property  from  the  rights  of  participation  in  tribal  tracts, 

1 See  Chapter  9,  Also  see  Chapter  2,  secs,  2B,  2C,  2D. 


SECTION  1.  BACKGROUND  OF  THE  ALLOTMENT  SYSTEM 


The  background,  the  inception,  and  the  operation  of  this  sys- 
tem are  set  forth  with  a wealth  of  detail  in  J.  p.  Kinney’s  study, 
A Continent  Lost — A Civilization  Won.  (1937)  and,  more  briefly, 
in  a “History  of  the  Allotment  Policy”  by  D.  g.  Otis,  which,’ 
presented  in  hearings2  leading  to  the  enactment  of  the  Act  of 
June  18,  1034, s provided  the  chief  factual  basis  for  the  termina- 
tion of  the  allotment  system  by  that  act. 

A,  EARLY  DEVELOPMENT  OF  THE  ALLOTMENT  SYSTEM 

The  origins  of  the  allotment  system,  as  of  every  other  impor- 
tant legal  institution  in  the  fluid  of  Indian  affairs,  are  to  be 
found  in  Indian  treaties.  As  early  as  1798  tribal  lands  were 
allotted  to  individmds  or  families.4  Allotment  was  then,  as  it 
has  been  generally  ever  since,  an  incident  in  the  transfer  of 
Indian  lands  to  white  ownership.  Chiefs  and  councils  might 
cede  vast  areas  over  which  a tribe  claimed  ownership,  but  when 
it  came  to  ceding  a plot  of  land  which  some  member  of  the 
tribe  had  improved  and  on  which  he  lived,  a different  situation 
was  presented.  In  this  situation  many  treaties  provided  that 
there  should  be  “reserved”  from  the  cession  tracts  of  land  for 
the  use.  or  occupancy,  or  ownership,  of  designated  individuals 
or  families.6  These  early  allotments  were  commonly  known  as 
reservations.  Various  forms  of  tenure  were  imposed  upon 

a Hearings,  Committee  on  Ind,  AfT.,  73d  Cong,,  2d  sesg.,  ou  H,  R.  7902, 
1934,  pt.  9,  pp,  428  et,  seq, 

s 48  Stat,  984,  25  U.  S.  C.  481  et  seq, 

4 Treaty  of  June  1,  1798,  with  the  Oneida  Nation,  unpublished  treaty, 
Archives  No.  28. 

5 Treaty  of  September  20,  1818,  with  the  Chickasaw  Nation,  7 Stat 
150;  Treaty  of  July  8,  1817.  with  the  Cherokee  Nation,  7 Stat.  150; 
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these  reservations.  In  some  cases  lands  were  held  in  trust  for 
the  individual,®  In  other  cases  the  Indian  acquired  title  either 

Treaty  of  September  29,  1817,  with  the  Wyandot,  Seneca,  and  other 
tribe®,  7 Stat.  160  ; Treaty  of  October  2,  1818,  with  the  Potawatamie 
Nation,  7 Stat.  185;  Treaty  of  October  2,  ISIS,  with  the  Wea  Tribe, 
7 Stat.  186 ; Treaty  of  October  3,  1818,  with  the  Delaware  Nation,  7 
Stat.  1 38;  Treaty  of  October  6,  1818,  with  the  Miame  Nation,  7 Stat. 
189;  Treaty  of  February  27,  1819,  with  the  Cherokee  Nation,  7 Stat. 
195;  Treaty  of  August  29,  1821,  with  the  Ottawa,  Chippewa,  and 
Pottawatftmie  Nations,  7 Stat.  218;  Treaty  of  June  2,  1825,  with  the 
Great  and  Little  Osage  Tribes,  7 Stat.  240  (reservations  for.  ^half- 
breeda”)  ; Treaty  of  June  8,  1825,  with  the  Kansas  Nation,  7 Stat.  244 
(reservations  for  '‘half-breeds”)  ; Treaty  of  October  10,  1820,  with  the 
Potawatamie  Tribe,  7 Stat.  295;  Treaty  of  October  23,  1820,  with  the 
Miami  Tribe,  7 Stat.  300 ; Treaty  of  July  29,  1829,  with  the  United 
Nations  of  Chippewa,  Ottawa,  and  Potawatamie  Indians,  7 Stat.  520 ; 
Treaty  of  August  1,  1829,  with  the  Winnebaygo  Nation,  7 Stat.  323 ; 
Treaty  of  September  27,  1880,  with  the  Choctaw  Nation,  7 Stat.  323  ; 
Treaty  of  August  30,  1831,  with  the  Ottoway  Indiana,  7 Stat.  359; 
Treaty  of  March  24,  1832,  with  the  Creek  Tribe,  7 Stat.  306 ; Treaty  of 
September-  15,  1832,  with  the  Winnebago  Nation,  7 Stat.  370 ; Treaty 
of  October  20,  1882,  with  the  Potawatamie  Tribe,  7 Stat,  378  ; Treaty 
of  October  20,  1882,  with  the  Chickasaw  Nation,  7 Stat.  381  ; Treaty 
of  October  27,  1832,  with  the  Potowatomies,  7 Stat.  399 ; Treaty  of 
October  27,  1832,  with  the  Kaskaskia  Tribe,  7 Stat.  408;  Treaty  of 
February  18,  1833,  with  the  Ottawas,  7 Stat.  420  ; Treaty  of  September 
26,  1883,  with  the  United  Nation  of  Chippewa,  Ottawa,  and  Potawatamie 
Indians,  7 Stat.  431 ; Treaty  of  May  24,  1834,  with  the  Chickasaw  Na- 
tion, 7 Stat.  450  ; Treaty  of  October  23,  1834,  with  the  Miami  Tribe,  7 
Stat.  458 ; Treaty  of  December  29,  1885,  with  the  Cherokee  Tribe,  7 Stat. 
478  ‘ Treaty  of  April  23,  1836.  with  the  Wyandot  Tribe,  7 Stat,  502  ; 
Treaty  of  November  0.  1838,  with  the  Miami  Tribe,  7 Stat.  509. 

® Treaty  of  June  1,  1798,  with  the  Oneida  Nation,  unpublished  treaty, 
Archives  No.  2S ; Treaty  of  September  20,  1816,  with  the  Chickasaw 
Nation,  7 Stat.  150. 
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under  a restriction  against  alienation  without  the  consent  of  the 
President, T or  in  fee  simple,* 

Somewhat  Inter  allotment  came  to  be  used  as  an  instrument 
fur  terminating  tribal  existence.  Allottees  surrendered  their 
interest  in  the  tribal  estate  and  became  citizens,0 

During  the  1850’s,  this  break-up  of  tribal  lands  and  tribal 
existence  through  allotment  assumed  a standard  pattern,10 

During  the  last  years  of  the  treaty-making  period,  and  for 
two  decades  thereafter,  the  treaty  provisions  on  allotment  served 
as  models  for  legislation. 

The  legislative  development  leading  tip  to  the  General  Allot- 
ment  Act,  and  the  purposes  and  background  of  that  act  are 
analyzed  in  Otis*  study  from  which  the  following  excerpts  are 
token  * 

In  the  ISTO’s  the  Government’s  policy  of  general 
allotment  of  Indian  lands  in  severalty  gradually  took 
form,  * * * By  1885  the  Government  had,  under 
various  treaties  and  laws  issued  over  11,000  patents  to  in- 
dividual Indians  and  1,290  certificates  of  allotment,’1  The 
fact  that  8,595  of  these  patents  and  1,195  of  these  certifi- 
cates were  issued  under  laws  passed  and  treaties  ratified 
during  the  period  1850-69  suggests  that  the  forces  which 
produced  the  General  Allotment  Act  of  1837  were  coming 
to  life  in  the  mid-century.  In  1862  Congress  saw  fit.  to  pass 
a law  for  the  special  protection  o£  the  Indian  allottee  in 
the  enjoyment  and  use  of  his  land.5  And  in  1875  Congress 
gave  further  momentum  to  the  whole  landsdn-severalty 
movement  by  extending  to  the  Indian  homesteading  priv- 
ileges. (18  Stat.  L,  420.) 

* Commissioner  of  Indian  Affairs  (1885),  320,  321. 

* H,  Rep,  No,  1576,  May  28,  1880,  46th  Cong.,  2d  seas,,  7, 

In  the  meantime,  the  Indian  Administration  was  grav- 
itating steadily  to  the  position  of  supporting  allotment 
as  a general  principle.  * * * 

* * * In  1877  Secretary  Schurz  recommended  allot- 

ment to  heads  of  families  on  ail  reservations,  ‘The  enjoy- 
ment and  pride  of  the  individual  ownership  of  property 
being  one  of  the  most  effective  civilizing  agencies,”  >a 
From  that  date  onward  the  Service  as  a whole  worked 
for  the  speeding  up  of  allotment  under  previous  acts  and 
treaties  and  the  passage  of  a general  law.  * m * 

Report  of  the  Secretary  of  the  Interior,  1877,  xi, 

LEGISLATION 

In  the  late  seventies  there  was  a growing  public  opinion 
in  support  of  the  allotment  movement,  The  Commissioner 
in  1878  declared, 

"It  [allotment]  Is  a measure  correspondent  with  the 
progressive  age  in  which  we  live,  and  is  endorsed  by 

* Treaty  of  October  2,  1818,  with  the  Potawatamie  Nation,  7 Stat,  185  ; 
Treaty  of  October  2,  1818,  with  the  Wea  Tribe,  7 Stat,  180;  Treaty 
of  October  8,  1818,  with  the  Delaware  Nation,  7 Stat.  188;  Treaty  of 
October  18,  1S26,  with  the  Potawatamie  Tribe,  7 Stat,  295;  Treaty  of 
October  23,  1826,  with  the  Miami  Tribe,  7 Stat.  300  ; Treaty  of  July  29, 
1829,  with  the  United  Nations  of  Chippewa,  Ottawa,  and  Potawatamie 
Indians,  7 Stat.  320;  Treaty  of  August  1,  1829,  with  the  Winnebaygo 
Nation,  7 Stat,  323, 

8 Treaty  of  September  29,  1817,  with  the  Wyandot,  Seneca,  and  other 
tribes,  7 Stat.  180;  Treaty  of  October  0,  ISIS,. with  the  Miame  Nation, 
7 Stat,  189;  Treaty  of  August  29,  1821,  with  the  Ottawa,  Chippewa, 
and  Pottawntamie  Nations,  7 Stat,  218;  Treaty  of  June  2,  1825,  with 
the  Great  and  Little  Osage  Tribes,  7 Stat.  240  (reservations  for  "half- 
breeds’*)  ; Treaty  of  June  8,  1825,  with  the  Kansas  Nation,  7 Stat.  244 
(reservations  for  "half-breeds”)  ; Treaty  of  September  1BS  1832,  with 
the  Winnebago  Nation,  7 Stat.  870. 

o Treaty  of  November  24,  1848,  with  the  Stockbridge  Tribe,  9 Stat. 
955  (division  of  tribe  into  “citizen”  party  and  "Indian”  party)  ; Treaty 
of  April  1,  1850,  with  the  Wyandot,  9 Stat.  9S7.  Of.,  Treaty  of  August 
5,  1820,  with  the  Chippewa  Tribe,  7 Stat,  290,  providing  for  allotments 
to  half-breeds : Treaty  of  September  27,  1830,  with  the  Choctaw  Na- 
tion, 7 Stat,  333 ; Treaty  of  December  29,  1835,  with  the  Cherokee 
Tribe,  7 Stat.  478 ; Treaty  of  July  8,  1817,  with  the  Cherokee  Nation, 
7 Stat  156. 

39  See  Chapter  3,  sec,  4G, 


all  true  friends  of  the  Indian,  as  is  evidenced  by  the 
numerous  petitions  to  this  effect  presented  to  Congress 
from  citizens  of  the  various  States.” 30 
30  Commissioner  of  Indian  Affairs  (1880),  xvlt 

Early  the  following  year  a joint  committee  of  Congress, 
appointed  to  consider  the  matter  of  transferring  the  Indian 
Bureau  to  the  War  Department,  reported  a decision  ad- 
verse to  the  change  and  proceeded  to  make  recommenda- 
tions of  measures  to  civilize  the  Indians.  One  of  their 
proposals  was  a general  allotment  law  providing  for  a 
title  In  fee  with  a 25-year  restriction  upon  alienation.” 
That  same  day,  January  SI,  1879,  Chairman  Scales  of 
the  House  Committee  on  Indian  Affairs  reported  a general 
allotment  bill,23  In  the  next  Congress  various  bills  were 
introduced  to  the  same  effect.3  The  House  committee  on 
May  28,  1880,  reported  favorably  an  allotment  bill  and 
accompanied  it  with  statements  of  the  majority  and  minor- 
ity views.34  In  the  Senate  the  measure  which  was  to  be 
known  for  the  next  few  years  as  the  "Coke  bill”  was 
introduced,1* 

21  H,  Rep.  No,  93,  Jan,  31,  1879,  45th  Gong,,  3d  sees.,  3-20, 
m Congressional  Record,  Jan.  31.  1879,  864.  (See  also  H.  Rep,, 
Mar.  3,  1S79,  45th  Cong,,  3d  Bess,). 

53  Congressional  Record,  Jan,  12  1880,  274 ; Mar,  8,  1880,  1394  ; 
May  19,  1880.  3507. 

14  H,  Bep.  No,  1576,  May  28,  1880,  40tb  Cong.,  2d  seas, 

35  Congressional  Record,  May  19.  1880,  3507, 

B,  THE  GENERAL  ALLOTMENT  ACT 


The  circumsstaQceg  surrounding  the  enactment  of  the  General 
Allotment  Act  are  thus  summarized  in  Dr.  Otis’  study : 


Senator  Dawes  In  1885  credited  Carl  Schurz  with  having 
originated  the  bill.29  Its  provisions  were  substantially 
the  same  as  those  of  the  ultimate  Dawes  Act,  except  that 
the  Indian  was  not  thereby  declared  a citizen,37  The  Coke 
bill  passed  the  Senate  in  1884  and  in  1885  and  in  this  lat- 
ter year  was  favorably  reported  in  the  House,3*  In  the 
meantime  certain  tribes  by  special  laws  were  given  the 
privilege  of  allotments  iu  severalty-— the  Crows  on  April 
11,  1882  (22  Stat.  L.  42),  the  Omahas  on  August  7,  1882 
(22  Stat  L.  341),  and  the  TJmatillas  on  March  3,  1885 
<23  Stat  L,  340).  These  acts  applied  to  specific  reser= 
vatlons  the  principles  of  the  Coke  bill. 

28  proceedings  of  the  Third  Annual  Meeting  of  the  Lake  Mohonb 
Conference  of  Friends  of  th©  Indian  (1885)  in  Miscellaneous 
Document,  XIII,  10132. 

?T  Congressional  Record,  Jan,  20,  1881,  778,  779.  For  debate 
On  the  question  of  amending  the  bill  to  extend  citizenship  to 
the  Indian,  see  Congressional  Record,  Jan,  24,  1881,  875— S82, 

23  Reports  of  the  Commissioner  of  Indian  Affairs  (1884) , slli ; 
Reports  of  the  Commissioner  of  Indian  Affairs  (1885),  xv ; H. 
Kept.  No,  2247*  Jan,  9,  18S5,  48th  Cong,,  2d  sess. 


The  allotment  movement  seemed  rapidly  to  he  gaining 
strength  in  1886,  President  Cleveland  in  his  annual  mes- 
sages in  1885  and  1880  advocated  the  policy.®  In  188G 
General  Sheridan,  reporting  as  lieutenant  general  of  the 
Army  to  the  Secretary  of  War,  likewise  urged  an  allot- 
ment scheme.80  Finally,  Congress  acted  early  in  the  fol- 
lowing year  and  the  President  signed  the  Dawes  Act  on 
February  S}  1S87  (24  Stat.  L,  388)”  The  chief  provisions 
of  the  act  were: 

(1)  a grant  of  160  acres  to  each  family  head,  of 
80  acres  to  each  single  person  over  IS  years  of  age 


s George  F.  Parker  (ed.).  The  Writing®  and  Speeches  of  Grover 
Cleveland  (New  York,  1892),  410-410, 

» In  Miscellaneous  Documents  Relating  to  Indian  Affairs  (col- 
lected in  Indian  Office  Library),  XV,  11660—11603, 

The  writer  regrets  that  time  has  not  permitted  a careful 
study  of  the  Government  documents,  especially  of  the  Congres- 
sional Record,  relating  to  the  Dawes  bill.  Such  a study  might 
by  implication  throw  some  light  on  the  forces  at  work  to  secure 
its  passage.  There  is  a well-founded  suspicion  that  all  the 
motives  of  the  legislators  were  not  concerned  merely  with  the 
Indian’s  welfare.  The  study  would  at  least  show  the  drift  of 
opinion.  In  1887  President  Quinton  told  the  Women’s  National 
Indian  Association  that  passage  of  the  Dawes  bill  8 years  prer- 
viously  would  have  been  “an  absolute  impossibility.”  She  said 
that  the  women's  petition  with  100,000  signatures,  which  was 
presented  to  Congress  in  1882,  met  with  “dense  ignorance, 
“prejudice/*  and  the  Influence  of  the  “Indian  Ring,  Miscel- 
laneous Documents  Relating  to  Indian  Affairs  (collected  in  In* 
dian  Office  Library),  XV,  11908,  11969  In  its  last  stages  the 
bill  met  with  no  opposition  at  all.  Debate  dealt  only  with 
details. 


241.,. 
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and  to  each  orphan  under  IS,  and  of  40  acres  to  each 
other  single  person  under  eighteen  ; ” 

“Certain  tribes  were  exempted  from  the  provision?!  of  the 
act*  viz,  the  Five  Civilized  Tribes,  the  Osages.  Miamies  and 
Peoria r,  Such  ami  Foxch,  in  Indian  Territory,  the  Senecas  in 
New  York  State,  and  the  inhabitants  of  the  atrip  south  of 
the  Sioux  in  Nebraska  (sec.  8), 

(2)  a patent  in  fee  to  he  issued  to  every  allottee 
but  to  bu  held  in  trust  by  the  Government  for  2S> 
years,  during  which  time  the  land  could  not  he 
alienated  or  eueti inhered ; 

(3)  a period  of  4 years  to  he  allowed  the  Indians 
in  which  they  should  make  their  selections  after 
allotment  should  be  applied  to  any  tribe— failure  of 
the  Indians  to  do  so  should  result  in  selection  for 
them  at  the  order  of  the  Secretary  of  the  interior ; 

(4)  citizenship  to  he  conferred  upon  allottees  and 
upon  any  other  Indians  who  had  abandoned  their 
trifles  and  adopted  "the  habits  of  civilized  life,”  * * * 

AIMS  AND  MOTIVES  OF  THE  ALLOTMKNT  MOVEMENT 

That  the  leading  proponents  of  allotment  were  inspired 
by  the  highest  motives  seems  conclusively  true.  A Mem- 
ber of  Congress,  speaking  on  the  Dawes  bill  in  1886  said. 
•‘It  has  * * * the  endorsement  of  the  Indian  rights 

associations  throughout  the  country,  and  of  the  best  senti- 
ment of  the  land,”33  * * * 

33  Congressional  Record,  Dec,  15,  1886,  106, 

* * * m m 

The  supreme  aim  of  the  friends  of  the  Indian  was  to 

substitute  white  civilization  for  his  tribal  culture,  and  they 
shrewdly  sensed  that  the  difference  in  the  concepts  of 
property  was  fundamental  in  the  contrast  between  the 
two  ways  of  life.  That  the  white  man’s  way  was  good 
and  the  Indian’s  way  was  bad,  all  agreed.  So,  on  the 
one  hand,  allotment  was  counted  on  to  break  up  tribal  life. 
This  blessing  was  dwelt  upon  at  length.  The  agent  for 
the  Yankton  Sioux  wrote  in  1877 : 35 

“As  long  as  Indians  live  in  villages  they  will  retain 
many  of  their  old  and  injurious  habits.  Frequent 
feasts,  community  In  food,  heathen  ceremonies,  and 
dances,  constant  visiting— -these  will  continue  as  long 
as  the  people  li%*e  together  in  close  neighborhoods  and 
villages  * * * I trust  that  before  another  year  is 

ended  they  will  generally  be  located  upon  individual 
lands  of  farms.  From  that  date  will  begin  their  real 
and  permanent  progress. ** 

38  Reports  of  the  Commissioner  of  Indian  Affairs  (1877),  7§.  70. 
algo  Reports?  of  the  Commissioner  of  Indian  Affairs  (1S7G), 
25  fiR85),  21  (1886),  ix,  x,) 

On  the  other  hand,  the  allotment  system  was  to  enable 
the  Indian  to  acquire  the  benefits  of  civilization.  The  In- 
dian agents  of  the  period  made  no  effort  to  conceal  their 
disgust  for  tribal  economy,  * * * 

But  voices  of  doubt  were  here  and  there  raised  about 
allotment  as  a wholesale  civilizing  program,  “Barbarism" 
was  not  without  its  defenders.  Especially  were  the  Five 
Civilized  Tribes  held  up  as  an  example  of  felicity  tinder 
a communal  system  in  contrast  to  the  deplorable  condition 
of  certain  Indians  upon  . whom  allotment  had  been  tried." 
A minority  report  of  the  House  Committee  on  Indian 
Affairs  in  1880  went  so  far  as  to  state  that  Indians  had 
made  progress  only  under  communism.43  At  this  point 
it  is  worth  remarking  that  friends  and  enemies  of  allot- 
ment alike  showed  no  clear  understanding  of  Indian  agri- 
cultural economy.  Both  were  prone  to  use  the  word 
“communism n in  a loose  sense,  in  describing  Indian  enter- 
prise, It  was  in  the  main  an  Inaccurate  terra.  Gen.  O.  O. 
Howard  told  the  Lake  Mohon k Conference  in  1889  about  a 
band  of  Spokane  Indians  who  worked  their  lands  in  com- 
mon In  the  latter  part  of  the  1870’s, 48  but  certainly  in 
the  vast  majority  of  cases  Indian  economic  pursuits  were 
carried  on  directly  with  individual  rewards  in  view. 
This  wag  primarily  true  even  of  such  essentially  group 
activities  as  the  Oniahas’  annual  buffalo  hunt.44  Agricul- 
ture was  certainly  but  rarely  a communal  undertaking. 
The  Pueblos,  who  had  probably  the  oldest  and  most  estab- 
lished agricultural  economy,  were  individualistic  in  farm- 
ing and  pooled  their  efforts  only  in  the  care  of  the  irriga- 
tion sy item, 41  What  the  allotment  debaters  meant  by 


communism  was  that  the  title  to  land  invariably  vested  in 
the  tribe  and  the  actual  holding  of  the  land  was  dependent 
on  its  use  and  occupancy.  They  also  meant  vaguely  the 
cooperativeness  and  clannishness — the  strong  communal 
sense— of  barbaric  life,  which  allotment,  was  calculated 
to  disrupt, 

41  Memorial  to  Congress  from  Cherokee  Nation  in  Congressional 
Record,  January  20,  issl,  781. 

<aIT.  Rapt.  No.  1576.  May  28.  1S80.  46th  _Cong  . 2d  boss.,  10. 
Twenty  first  Reports  of  the  Board  of  Indian  Commissioners 
(1889),  Hi, 

**_Aliee  C.  Ftatcher  and  Francis  La  Flesche,  the  Omaha  Tribe, 
in  Twenty-seventh  Annual  Report  of  the  Bureau  of  American 
Ethnology  to  the  Secretary  of  the  Smithsonian  Institution, 
1905=0  (Washington,  1911).  273^275. 

* 3 Reports  of  the  Commissioner  of  Indian  Affairs  (1864),  332. 

In  any  event,  the  doubters  were  skeptical  as  to  whether 
this  allotment  method  of  civilizing  would  work.  They 
placed  much  emphasis  upon  the  fact  that  Indian  life  was 
hound  up  with  the  communal  holding  of  land.  In  1881 
Senator  Teller  quoted  a chief’s  explanation  why  the  Ncz 
Fences  went  on  the  warpath : 

“They  asked  us  to  divide  the  land,  to  divided  our 
mother  upon  whose  bosom  we  had  been  born,  upon 
whose  lap  we  had  been  reared w 

4S  Congressional  Record,  January  20.  1881,  781.  782.  (See 
also  E Kept.  No.  1576,  May  28.  I860.  46th  Cong.,  2d  sese.,  7-10,) 

* * * The  minority  of  the  House  Committee  on  Indian 

Affairs  doubted  whether  private  property  would  transform 
the  Indian.  The  minority  report  said:46 

“However  much  we  may  differ  with  the  humani- 
tarians who  are  riding  this  hobby,  we  are  certain 
that  they  will  agree  with  us  in  the  proposition  that 
it  does  not  make  a farmer  out  of  an  Indian  to  give 
him  a quarter-section  of  land.  There  are  hundreds 
of  thousands  of  white  men,  rich  with  the  experiences 
of  centuries  of  Anglo-Saxon  civilization,  who  cannot 
be  transformed  into  cultivators  of  the  land  by  any 
such  gift” 

H,  Eept.  No.  1576.  May  28,  1880,  46th  Cong.,  2d  gesgif  g. 

The  believers  in  allotment  had  another  philanthropic 
aim,  which  was  to  protect  the  Indian  in  his  present  land 
holding.  They  were  confident  that  if  every  Indian  had 
his  own  strip  of  land,  guaranteed  by  a patent  from  the 
Government,  he  would  enjoy  a security  which  no  tribal 
possession  could  afford  him.  If  the  Indians  possession 
was  further  safeguarded  by  a restriction  upon  his  right 
to  sell  it  they  believed  that  the  system  would  he  fool- 
proof. * * * 

* * * * * 

It  must  also  be  noted  that  while  the  advocates  of  allot- 
ment were  primarily  and  sincerely  concerned  with  the 
advancement  of  the  Indian  they  at  the  same  time  regarded 
the  scheme  as  promoting  the  best  interest  of  the  whites 
as  well.  For  one  thing,  it  was  fondly  but  erroneously 
hoped  that  setting  the  Indian  on  his  own  feet  would  re- 
lieve  the  Government  of  a great  expense.  In  1879  the 
Indian  Commissioner,  in  recommending  an  allotment  bill 
to  Secretary  Sehurz,  wrote,  “The  evidently  growing  feel- 
ing in  the  country  against  the  continued  appropriations 
for  the  care  and  comfort  of  the  Indians  indicates  the  ne- 
cessity for  a radical  change  of  policy  in  affairs  connected 
with  their  lands,” Bs>  Speaking  in  favor  of  the  Dawes  bill, 
a member  of  Congress  said  in  1886,  “What  shall  be  his 
future  status?  Shall  he  remain  a pauper  savage,  block- 
ing the  pathway  of  civilization*  an  increasing  burden  upon 
the  people?  Or  shall  he  be  converted  into  a civilized 
taxpayer,  contributing  toward  the  support  of  the  Govern- 
ment and  adding  to  the  material  prosperity  of  the  coun- 
try? * * * We  desire,  I say,  that  the  latter  shall  be 

his  destiny.”  * 

M Commissioner  to  Secretary  Schorz  in  H.  Kept.  No.  165,  March 
3,  1879,  45tb  Cong.,  3d  ECEa.,  3.  (See  also  Reports  of  the  Com- 
missioner of  Indian  Affairs  (1881),  mill.) 

^Congressional  Record,  December  15,  1886,  190. 

The  chief  advantages  that  the  new  system  was  to  bring 
to  the  country  as  a whole  were  to  be  found  in  the  opening 
up  of  surplus  lands  on  the  reservations  and  in  the  atten- 
dant march  of  progress  and  civilization  westward.  In 
his  report  of  1880,  Secretary  Sehurz  wrote : Q 
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background  op  the  allotment  system 
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“[Allotment]  will  eventually  open  to  settlement  by 
white  men  the  large  tracts  of  land  now  belonging  to 
the  reservations,  but  not  used  by  the  Indians,  It  will 
thus  put  the  relations  between  the  Indians  and  their 
white  neighbors  in  the  western  country  upon  a new 
basis,  by  gradually  doing  away  with  the  system  of 
large  reservations*  which  has  so  frequently  provoked 
those  encroachments  which  in  the  past  have  led  to  so 
much  cruel  injustice  and  so  many  disastrous  colli- 
sions,1* 

C1  Report  of  the  Secretary  of  the  Interior,  18S0,  12. 

***** 

It  must  be  reported  that  the  using  of  these  lands^  which 
the  Indians  did  not  “need"  for  the  advancement  of  civiliza- 
tion was  a logical  part  of  a whole  and  sincerely  idealistic 
philosophy.  The  civilizing  policy  was  in  the  long  run  to 
benefit  Indian  and  white  man  alike.  But  doubters  of  the 
allotment  system  could  see  nothing  in  the  policy  but  dire 
consequences  for  the  Indian.  Senator  Teller  in  1SS1  called 
the  Coke  bill  “a  bill  to  despoil  the  Indians  of  their  lands 
and  to  make  them  vagabonds  on  the  face  of  the  earth.” 

«*  Congressional  Record,  January  28,  1881,  934. 

At  another  time  he  said,™ 

“If  I stand  alone  in  the  Senate,  I want  to  put  upon 
the  record  my  prophecy  in  this  matter,  that  when 
30  or  40  years  shall  have  passed  and  these  Indians 
shall  have  parted  with  their  title,  they  will  curse 
the  hand  that  was  raised  professedly  in  their  defense 
to  secure  this  kind  of  legislation  and  if  the  people 
who  are  clamoring  for  it  understood  Indian  char- 
acter, and  Indian  laws,  ami  Indian  morals,  and  Indian 
religion*  they  would  not  be  here  clamoring  for  this 
at  all.” 

m Ibid,*  January  20,  1881,  788, 

* * * Senator  Teller  had  charged  that  allotment 

was  in  the  interests  of  the  land-grabbing  speculators, 07 
but  the  minority  report  of  the  House  Indian  Affairs  Com- 
mittee in  1880  had  gone  even  further  in  its  accusations. 
It  said:™ 


"The  real  aim  of  this  bill  is  to  get  at  the  Indian 
lands  and  open  them  up  to  settlement  The  pro- 
visions for  the  apparent  benefit  of  the  Indian  are 
but  the  pretext  to  get  at  his  lands  and  occupy 
them  * * *.  If  this  were  done  in  the  name  of 

greed,  it  would  be  bad  enough ; but  to  do  it  in  the 
name  of  humanity,  and  under  the  cloak  of  an  ardent 
desire  to  promote  the  Indian’s  welfare  by  making 
him  like  ourselves,  whether  he  will  or  not,  is  infinitely 
worse,** 


« Congressional  Record,  January  20.  1881.  783. 

H,  Kept.  No.  1576,  May  28,  1S80,  46th  Cong,,  2d  Hess., 


10. 


* 


* 


It  is  probably  true  that  the  most  powerful  force  moti- 
vating the  allotment  policy  was  the  pressure  of  the  land- 
hungry  western  settlers,  A very  able  prise  thesis  writ- 
ten at  Harvard  by  Samuel  Tajdor  puts  forth  this  theory. 


The  author  copiously  and  convincingly  cites  evidence  to 
show  the  cupidity  of  the  westerners  for  the  Indian’s  lands 
and  their  unrestrained  zeal  in  acquiring  them.70  * * * 


70  Samuel  Taylor,  The  Origina  of  the  Dawes  Act  of  1887  (un- 
published manuscript,  Philip  Washburn  Prize  Thesis,  Harvard, 
1927),  25=42. 


* 


A special  enterprise  which  undoubtedly  affected  the 
establishing  and  working  out  of  the  allotment  program 
was  the  railroads.  It  must  again  he  remembered  that 
the  1880’s  were  a time  of  feverish  railroad  building.  * * * 
***** 

* * * It  is  interesting  that  the  same  session  of  the 

same  Congress  that  passed  the  Dawes  Act  went  in  for 
grants  of  railroad  right s-of-way  through  Indian  lands 
on  a new  and  enlarged  scale.  Of  9 Indian  bills  that  be- 
came law,  6 were  railroad  grants®  Of  the  remaining  3, 

1 was  the  Dawes  Act,  1 was  the  appropriation  act,  and 
the  third  was  an  amendment  to  the  land-sales  law.  In 
September  1887  the  Indian  Commissioner  remarked  in 
his  report,  “The  past  year  has  been  one  of  unusual  activity  | 


in  the  projection  and  building  of  numerous  additional 
railroads  through  Indian  lands.** 

m Reports  of  the  Commissioner  of  Indian  Affairs  (1887), 
272=285. 

***** 

It  Is  significant  that  one  of  the  foremost  of  these  empire 
builders  was  discovering  that  under  the  old  reservation 
system  the  way  of  the  railroaders  was  hard.  The  bing- 
rapher  of  James  J.  Hill  tells  of  the  difficulties  which  the 
builder  of  the  St.  Paul,  Minneapolis  & Manitoba  Railroad 
experienced  in  securing  a right-of-way  across  the  Port 
Berthold  and  Blaekfeet  Reservations  in  1886  and  1887” 
Eventually  the  railroad  got  its  grant  (24  Stat,  L.  402),  but 
the  way  was  paved  for  acquiring  more  easily  a second 
grant,  extending  the  right-of-way  westward,  by  the  Black- 
feet  agreement  of  I3SS.8T  This  agreement  (25  Stat.  L. 
113)  cut  the  reservation  up  into  several  smaller  ones  (art. 
I),  allowed  the  sale  of  the  surplus  land,  provided  for 
allotment  in  severalty  (art.  YI) , and  stipulated  that  rights* 
of-way  might  he  granted  through  any  of  the  separate 
reservations  ‘‘whenever  in  the  opinion  of  the  President 
the  public  interests  require  the  construction  of  railroads, 
or  other  highways,  or  telegraph  lines  * * *"  (art. 

VIII).  Again,  the  writer  of  this  paper  has  no  evidence 
to  show  that  the  railroad  was  active  in  promoting  this 
agreement.  But  a later  comment  of  James  J*  Hill  indi- 
cates that  he  had  been  well  aware  of  the  disadvantages 
of  the  old  reservations  for  railroading.  He  said  65 

“When  we  built  into  northern  Montana,  and  I want 
to  tell  you  that  it  took  faith  to  do  it,  from  the  eastern 
boundary  of  the  State  to  Fort  Benton  was  unceded 
Indian  land;  no  white  man  had  a right  to  put  two  logs 
one  on  top  of  the  other.  If  he  undertook  to  remain 
too  long  in  passing  through  the  country,  he  was  told 
to  move  on.  Even  when  cattle  crossed  the  Missouri 
River  during  the  first  years  to  come  to  our  trains, 
the  Indians  asked  $50  a head  for  walking  across  the 
land  a distance  of  3 miles,  and  they  wanted  an  addL 
tional  amount  per  head,  I don’t  remember  what  it  was, 
for  the  water  they  drank  in  crossing  the  Missouri," 

M Jos.  G.  Pyle,  Life  of  James  J,  Hill  (2  vola„  Garden  City,  N.  Y., 
1017),  I,  384. 

»7  Job.  G.  Pyle,  Life  of  James  J.  Hill  (2  vols,.  Garden  City,  N.  f.t 
1917)  , I,  386. 

& Jos.  G.  Pyle,  Life  of  James  J,  Hill  (2  volfl-,  Garden  City,  N.  Y., 
1917),  I,  385,  386, 

***** 

INDIAN  ATTITUDES  AND  CAPACITIES 


* * * In  1881  the  Commissioner,  in  a letter  to  Sen- 

ator Hill,  listed  the  particular  tribes  that  had  petitioned 
for  allotment  and  concluded  by  Baying,  “*  * * It  may 

truthfully  be  said  that  there  are  at  this  time  but  few 
tribes  of  Indians,  outside  of  the  Five  Civilized  Tribes  in 
the  Indian  Territory,  who  are  not  ready  for  this  move- 
ment.”3* As  early  as  1876  agents  were  reporting  Indian 
sentiment  in  favor  of  allotment  and  presenting  Indian 
petitions  and  this  activity  increased  up  to  1887,5T  * * * 

36  Congressional  Record,  Jan.  20.  1881. 

37  See  agents’  reports,  Reports  of  the  Commissioner  of  Indian 
Affairs  0876),  passim:  ibid..  (1878),  142  (1880),  25,  50,  87, 
171,  (1881),  22,  25,  132,  177  ; especially  agents'  reports,  ibid. 
(1882)  and  (1883), 

***** 


From  the  repeated  statements  of  those  Indians  who 
favored  allotment  it  is  clear  that  what  was  first  and 
foremost  in  their  minds  was  a hope  that  patents  In  fee 
would  protect  them  against  white  inroads  upon  their  lands 
and  against  the  danger  of  removal  by  the  Government. 
A comment  as  early  as  1876  from  the  Siletz  agent  in 
Oregon  as  to  his  charges*  desire  for  allotment  is  typical. 
He  said ; "Nothing  gives  them  so  much  uneasiness  as  the 
constant  efforts  of  some  white  men  to  have  them  removed 
to  some  other  country.**  There  seems  to  have  been  little 
understanding  of  or  desire  for  a new  agricultural  economy 
on  the  part  of  the  Indians.  This  was  quite  as  true  of  the 
Omahas  who  at  the  time  were  regarded  by  white  pro- 
ponents of  allotment  as  especially  enlightened. 


41  Ibid.  [Reports  of  the  Commissioner  of  Indian  Affairs]  (1876), 
124 ; see  also  Miscellaneous  Documents  relating  to  Indian  Af- 
fairs (collected  in  Indian  Office  library),  IX,  7553-7558,  Reports 
of  the  Commissioner  of  Indian  Affairs  (1880),  25. 
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INDIVIDUAL  EIGHTS  IN  REAL  PROPERTY 


One  of  the  55  members  of  the  tribe  who  asked  for  allot- 
ment expressed  his  sense  of  the  changing  order  hut  con- 
cluded his  statement  (as  nearly  all  the  fifty-five  did)  with 
the  usual  argument,  He  said : 

“The  road  our  fathers  walked  is  gone;  the  gome  is 
gone:  the  white  people  are  all  about  us.  There  is 
no  use  in  any  Indian  thinking  of  the  old  ways;  he 
must  now  go  to  work  as  the  white  man  does.  We 
want  titles  to  our  lands,  that  the  land  may  be  secure 
to  our  children.”  43 

45  Fletcher  and  La  Flesche,  036,  637  ; gee  also  Reports  of  the 
Commissioner  of  Indian  Affairs  (1882),  112. 

There  were  many  expressions  of  Indian  opposition  to 
allotment  in  the  early  1880’s.  The  minority  report  of  the 
House  Committee  on  Indian  Affairs  in  1880  noted  that 
since  the  act  of  1862  provided  for  special  protection  of 
allottees  in  their  holdings  it  was  “passing  strange”  that 
so  few  had  availed  themselves  of  their  privileges.43  The 
Senecas  and  the  Creeks  made  bold  to  memorialize  Con- 
gress against  disrupting  with  allotment  their  systems  of 
common  holding.44  Realizing  that  they  were  opposing 
the  trend  of  official  policy  the  Creeks  remarked : 

“In  opposing  the  change  of  Indian  land  titles  from 
the  tenure  in  common  to  the  tenure  in  severalty  your 
memorialists  are  aware  that  they  differ  from  nearly 
every  one  of  note  holding  office  under  the  Govern- 
ment in  connection  with  Indian  affairs,  and  with  the 
great  body  of  philanthropists  whose  desire  to  promote 
the  welfare  of  th©  Indian  cannot  be  ques- 
tioned.” * * * 43 

48  T7,  Rept.  No.  1576,  May  28,  1880,  46th  Cong.,  2d  sens.,  7. 
44  H,  Ei,  Doc,,  No.  88,  Mur,  1,  1882,  47th  Cong,  Jet  seas. 

Ibid.,  26. 

Certain  tribes  had  specific  objections  to  allotment.  A 
memorial  from  the  Creeks,  Choctaws,  and  Cherokees  in 
1881  read: 

‘The  change  to  an  individual  title  would  throw 
the  whole  of  our  domain  in  a few  years  into  the  hands 
of  a few  persons,” 49 
m Congressional  Record,  Jan,  20,  1881,  781, 

***** 

* * * There  is  a final  fact  which  must  be  taken  into 

consideration  in  interpreting  reports  of  Indian  senti- 
ments and  of  the  results  of  allotment  experiments,  namely, 
that  allotment  had  become  an  official  policy.  As  Senator 
Teller  maintained  with  probable  accuracy  there  would  be 
a tendency  on  the  part  of  agents  and  subordinate  officials 
to  be  influenced  in  their  estimates  consciously  or  uncon- 
sciously by  the  knowledge  that  allotment  was  the  program 
to  be  furthered.0 

**  Congressional  Record,  Jan.  20,  1881,  783. 

What  can  be  said  from  this  survey  is  that  there  was 
no  apparent  widespread  demand  from  the  Indians  for 
allotment, 

C,  CONSEQUENCES  OP  THE  ALLOTMENT  SYSTEM 

The  General  Allotment  Act  proved  to  be  the  cornerstone  of  a 
system  which  involved  a considerable  amount  of  legislation  that 
supplemented  and  amended  the  terms  of  that  act  The  working 
out  of  the  allotment  system  in  Its  early  years  is  sketched  in  Part 
II  of  Dr,  Otis’  study,  from  which  the  following  quotations  are 
taken : 

There  was  no  doubt  in  the  minds  of  the  proponents  of 
the  allotment  system  that  they  were  on  the  road  to  the 
complete  solution  of  the  Indian  problem.  * * * Sen- 

ator Dawes  went  so  far  as  to  say  that  the  general  allot- 
ment law  had  obviated  the  need  for  tinkering  with  the 
organization  of  the  [Indian]  service.  He  said : • 

“It  seems  to  me  that  this  is  a self-acting  machine 
that  we  have  set  going,  and  if  we  only  run  it  on  the 
track  it  will  work  itself  all  out,  and  all  these  difficul- 
ties that  have  troubled  my  friend  will  pass  away 
like  snow  in  the  spring  time*  and  we  will  never  know 
when  they  go;  we  will  only  know  they  ar©  gone.” 

/iQ?i?€tl£nth  ^P01*  Board  of  Indian  Commissioners 

(1887),  54, 


Indeed  this  “self-acting  machine”  would  finally  render 
obsolete  all  Government  machinery  whatever.  Senator 
Dawes  went  on  to  express  a prediction  of  which  an 
echo  has  been  heard  in  discussions  of  the  present  proposed 
policy .- 4 

“Suppose  these  Indians  become  citizens  of  the 
United  States  with  this  160  acres  of  land  to  their 
sole  use,  wliat  becomes  of  the  Indian  reservations, 
what  becomes  of  the  Indian  Bureau,  what  becomes 
of  nil  this  machinery,  what  becomes  of  the  six  com- 
missioners appointed  for  life?  Their  occupation  is 
gone ; they  have  nil  vanished ; the  work  for  which 
they  have  been  created  * * * is  all  gone,  while 

you  are  making  them  citizens  * * * That  is  why 

I don’t  trouble  myself  at  all  about  how  to  change  it 
[the  machinery  of  administration].” 

Dr.  Lyman  Abbot  said : 

‘The  Indian  is  no  longer  to  be  cared  for  by  the  exec- 
utive department  of  the  Government ; he  is  coining 
under  the  general  protection  under  which  we  all  live, 
namely,  the  protection  of  the  courts,” B 

4 Ibid.  (1887),  55. 

8 Ibid.  (1887),  53. 

* * * * * 


THE  APPLICATION  OF  ALLOTMENT 

The  application  of  allotment  to  the  reservations  was 
above  all  characterized  by  extreme  haste. 

In  September  1887—7  months  after  the  passage  of 
the  Dawes  Act—  the  author  of  the  measure  told  the  Lake 
Mohonk  Conference  how  President  Cleveland  had  re- 
marked when  signing  the  bill  that  he  intended  to  apply  it 
to  one  reservation  at  first,  and  then  gradually  to  others. 
Senator  Dawes  went  on  to  say : 80 

“But  you  see  he  has  been  led  to  apply  it,  to  half  a 
dozen.  The  bill  provides  for  capitalizing  the  remain- 
der of  the  land  for  the  benefit  of  the  Indian,  but  the 
greed  of  the  landgrabber  is  such  os  to  press  the  ap- 
plication of  this  bill  to  the  utmost  * * * There  is  no 
danger  but  this  will  come  most  rapidly,  too  rapidly, 
I think  * the  greed  and  hunger  and  thirst  of  the  whit© 
man  for  the  Indian's  land  is  almost  equal  to  his 
‘hunger  and  thirst  for  righteousness.’  " 

Report  of  the  Board  of  Indian  Commissioners 

( J-OOI  ) I OO. 

***** 

In  1890  thej  Commissioner  reported, 

“In  numerous  instances,  where  clearly  desirable,  Com 
gress  has  by  special  legislation  authorized  negotiations 
with  the  Indians  for  portions  of  their  reservations 
without  waiting  for  the  slower  process  of  the  general 
allotment  law.”  63 

xxsvlU d'  fReport  of  the  Commissioner  of  Indian  Affairs]  (1890), 

In  1888  Congress  had  ratified  five  agreements  with  dif- 
ferent Indian  tribes  providing  for  allotment  and  for  the 
sale  of  surplus  lands,®*  The  following  year  Congress 
passed  eight  such  laws,*5  A member  of  the  Board  of 
Indian  Commissioners  in  1891  estimated  that  the  104,314,- 
349  acres  of  Indian  reservations  in  1889  had  been  reduced 
by  12,000,000  acres  in  1890  and  by  8,000,000  acres  in  the 
first  9 months  of  1S91  ™ + * * 

**  Ibid.  (1S88),  294,  302,  320,  82 2,  335-336,  340-344, 

*® Ibid.  (1889).  421,  432i  438,  440,  447,  449,  460,  463,  404. 

» Twenty-third  Report  of  the  Board  of  Indian  CoramiiBionere 
(1891),  51. 

* * * * * 

In  the  meantime,  the  work  of  applying  allotment  was 
pushed  rapidly  forward.  * * * in  1888  the  Commis- 

sioner had  reported  that  3,349  allotments  had  been  ap= 
proved  since  the  passage  of  the  Dawes  Aet.a  There  were 
1,958  allotments  approved  in  1890,  2,830  in  1891,  8,704  in 
1892;  and  in  this  last  year  Commissioner  Morgan  reported 
that  since  February  1887  the  Indian  Office  had  given  its 
approval  to  21,274  allotments.3  In  this  same  year,  1892, 
he  told  the  Mohonk  Conference  that  the  allotments  which 
were  about  to  be  made  would  bring  the  grand  total  of  all 
the  allotments  which  the  Government  had  made  to  over 
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background  of  the  allotment  system 


SO, 000-  He  concluded  it  was  time  to,  slow  down.4  His 
successors  seem  to  have  acted  upon  his  advice  until  the 
opening  of  the  new  century,  as  the  following  figures 
show  : & 

Allotments  approved  ISBS^lBOO 


Years  ■ TCumVcr 

1893  _ 4,561 

1894  3,061 

1895— ™. 4.851 

1896- .,-= 4,414 


,*  ■ Humber 

1897  3,229 

1898  2.015 

1899  1,011 

1900  


752 


3 Table  in  Report  of  the  Commissioner  of  Indian  Affairs 
(1016),  04, 

3 Ibid,  (1892).  184, 

4 Twenty-fourth  Report  of  the  Board  Of  Indian  Commissioners 
(1802),  37, 

0 Report  of  the  Commissioner  of  Indian  Affairs  (1893)*  23 
(1804),  20  (1895),  19  (1896).  25  (1697),  21  (1898),  40  (1890), 
43  (1900),  53,  54. 

Iri  the  years  prior  to  1SB7  the  Government  had  approved 
7,463  allotments  with  a total  acreage  of  584,423;  from 
1887  through  1900  it  approved  a total  of  53,168  with  an 
acreage  of  nearly  6,000,000, 8 * * * 

* Ibid,  (1916).  93,  94. 

* * * * * 

* * * So  satisfactory  was  the  speed  of  allotment  to 

Board  of  Indian  Com  mi  si  oners  that  in  1891  it  was  contem- 
plating a very  early  disappearance  of  Government  super- 
vision over  the  Indian,  The  Board’s  report  stated  in  that 
year : “ 

44*  • * When  patents  have  been  issued  and  home- 

steads secured*  when  Indians  are  declared  and  ac- 
knowledged citizens,  and  are  actually  self-supporting, 
the  supervision  of  the  Government,  and  the  arbitrary 
rule  of  the  agent  may  be  safely  withdrawn,  * * 

This  faith  that  the  allotment  system  would  mean  an 
early  decline  of  Government  supervision  and  placing  the 
Indian  on  his  own  responsibility  continued  to  be  expressed 
by  the  friends  of  the  Indian  through  the  1890’s,  But  the 
hope  was  not  realized.  In  1900  there  were  in  existence 
61  agencies — -8  more  than  in  1890.10  But  while  the  main- 
tenance of  the  agency  system  was  in  large  measure  de- 
pendent upon  the  needs  of  the  service,  it  was  apparently 
even  more  dependent  on  the  needs  of  the  agents.  The  In- 
dian Rights  Association  reported  in  1900  that  Commis- 
sioner Jones  had  recommended  to  Congress  the 
discontinuing  of  15  agencies  but  that  the  agents  had  been 
able  to  bring  such  pressure  through  their  friends  at  the 
Capitol  that  Congress  had  agreed  to  the  eliminating  of 
only  one,51 

■ Twenty ‘Second  Report  of  the  Board  of  Indian  Commissioners 
(1890),  0, 

w Report  of  the  Commissi  oner  of  Indian  Affairs  (1890),  512- 
514;  Ibid.  (1900),  743-745, 

» Eighteenth  Annual  Report  Indian  Rights  Association  (1900), 
57  This  report  lists  the  a^eneieK  as  06  in  1900  but  Report 
of  the  Commissioner  of  Indian  Affairs  (1900)  lists  61,  See 
pp.  743-745. 

* * * * * 

There  is  no  doubt  that  the  idea  of  allotment  was  mak- 
ing headway  with  the  Indians,  but  there  is  considerable 
doubt  that  its  progress  was  the  result  of  a spontaneous 
and  wide-spread  interest  of  the  Indians  in  becoming  hard- 
working American  farmers,  * * * In  that  same  year 

[1888]  the  Yankton  agent  wrote  about  a determined  op- 
position to  allotment  which  was  led  by  the  old  chiefs 
and  which  was  successfully  overcome  by  two  companies 
of  soldiers  from  Fort  Randall, 

The  agent  concluded  by  remarking  that  when  the  sur- 
vey was  finished  there  was  not  one  Indian  on  the  reservu 
tion  who  did  not  want  his  allotment.15  * * * 

is  Ibid  [Report  of  the  Commissioner  of  Indian  Affairs]  (1888), 
70,  208. 

***** 

There  is  considerable  testimony  to  the  fact  that  the 
Indians  knew  pretty  well  what  the  white  man’s  system 
had  meant  for  their  race.  One  of  the  members  of  the 
Board  of  Indian  Commissioners  reported  in  1890-  21 


“The  Osages  as  a tribe  are  almost,  unanimously 
opposed  to  taking  their  land  in  severalty.  Eighteen 
years  ago  they  purchased  this  reservation  o£  the 
Cherokees  for  a home,  and  as  such  they  want  it  to 
be.  They  argue  that  the  time  for  such  action  has 
not  yet  come;  that  they  are  not  prepared  in  any  way 
to  have  white  settlers  for  neighbors*  and  especially 
that  variety  of  white  men  with  whom  it  has  been  their 
misfortune  to  come  in  contact.  About  250,000  acres 
of  an  area  of  over  1,500,000  is  tillable  land,  the  other 
is  only  suitable  for  grazing,  and  this  they  contend  is 
no  more  than  is  needed  for  themselves  and  children. 


28  Ibid.  [Twenty-flrat  Report  of  the  Board  of  Indian  ConimlH- 
ai oners]  (1800).  27.  The  Osage  population  was  about  1,500  in 
1890,  which  would  allow  for  an  average  of  about  Job  acres  or 
arable  land  per  capita. 

This  refrain  is  repeated  in  the  reports  of  various 

agents,  * * * . 

* * * 111  that  year  [1887]  the  International  GcuneiL 
of  Indian  Territory,  to  which  19  tribes  sent  57  representa- 
tives, voted  unanimously  against  allotment  and  the  grant- 
ing of  railroad  rights-of-way  through  their  lands.  The 
council's  resolution  on  the  allotment  question,  which  was 
sent  to  the  President  of  the  United  States,  cited  these 
tribes’  “sad  experience’’  with  allotment  and  assailed  the 
policy  as  one  which  would  “engulf  all  of  the  nations  and 
tribes  of  the  territory  in  one  common  catastrophe*  to  the 
enrichment  Of  land  monopolists,” w 


“Report  of  the  Commissioner  of  Indian  Affairs  (1887),  116, 
117. 


* * * there  is  a compelling  ring  to  the  appeal  of  the 

International  Council  of  1887  : 34 


“Like  other  people,  the  Indian  needs  at  least  the 
germ  of  political  identity,  some  governmental  organi- 
zation of  his  own.  however  crude,  to  which  his  prirle 
and  manhood  may  cling  and  claim  allegiance,  in  order 
to  make  true  progress  hi  the  affairs  of  life.  This 
peculiarity  in  the  Indian  character  is  elsewhere  called 
patriotism,  the  wise  and  patient  fashioning  and  guid- 
ance of  which  alone  will  successfully  solve  the  ques- 
tion of  civilization.  Preclude  him  from  this  find  he 
1ms  little  else  to  live  for.  The  law  to  which  objection 
is  urged  does  this  by  enabling  any  member  of  a tribe 
to  become  a member  of  some  other  body  politic  by 
electing  and  taking  to  himself  a quantity  of  land 
which  at  the  present  time  is  the  common  property 
of  all.” 

3«  Ibid  [Report  of  the  CoimnigBfoner  of  Indian  Affairg]  (1887), 
117, 

The  following  year  the  agent  to  the  Five  Tribes  observed 
that  the  half-breeds  were  becoming  favorably  inclined 
toward  allotment  but*  he  said, 


“The  full-bloods  are  against  It,  as  a rule,  as  they  fear 
it  will  destroy  their  present  government,  to  which 
they  appear  attached.95 

36  Ibid,  (1888),  135, 

This  same  cleavage  which  characterized  Indian  opinion 
before  the  passage  of  the  Dawes  Act  is  apparent  all 
through  the  nineties.*8  Tins  cleavage  expresses  the  funda- 
mental fact  that  the  allotment  controversy  was  a struggle 
between  two  cultures.  With  the  irresistible  penetration  of 
the  white  civilization,  the  conflict  within  the  tribes  crystal* 
lized  into  two  factions,  the  half-breeds  and  the  full- 
bloods,  the  young  and  the  old,  the  “progressives”  and  the 
“conservatives”,  the  sheep  and  the  goats. 


85  See  miscellaneous  documents  relating  to  Indian  Affairs  (col- 
lected in  Indian  Office  library),  *vil,  14066;  Report  of  Uie  Com- 
missioner of  Indian  Affairs  (188S),  93  (1889).  18^..  *-30  (180OL 
31  (1892),  294,  457  (1895),  255  (1900),  233,  381. 


ADMINISTRATION  AND  GHARGKS  IN  POUO’V  : LEASING 

***** 

Those  who  were  dissatisfied  with  the  results  achieved 
by  the  Dawes  Act  saw  various  causes  of  failure.  For  one 
thing,  the  whole  emphasis  of  the  allotment  policy  was  laid 
upon  farming,  and  critics  from  time  to  time  pointed  out 
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that  Large  sections  of  the  Indians1  lands  were  not  suitable 
for  agriculture.  * * * 

For  another  thing,  the  Government  was  continuing  a 
policy  which  was  a cause*  as  well  as  an  index,  of  allot 
merit’s  failure.  A speaker  at  the  1S00  Mohonk  Conference 
described  at  length  the  evil  consequences  of  the  rationing 
system.  He  showed  how  it  had  pauperized  the  Indians 
and  now  deterred  them  from  funning,  since  they  feared 
if  they  raised  crops  the  Government  would  cut  down  their 
allowances,5* 

&l  Ibid,  f Twenty-second  Report  of  the  Board  of  Indian  Com- 
in issi oilers]  (1890),  142. 

***** 

Many  friends  of  the  Indian  who  believed  that  the  allot- 
merit  system  was  not  accomplishing  all  that  it  should 
were  inclined  to  hold  the  Government  responsible  because 
of  its  failure  to  give  adequate  aid  to  the  allottees.  * * * 

It  was  not  true  that  the  Government  made  no  efforts  what- 
ever to  equip  the  Indians  for  farming.  But  it  made  very 
slight  efforts.  The  appropriation  act  passed  in  1888  pro- 
vided for  the  allocation  of  .$30,000  to  the  purchase  of  seed, 
fanning  implements,  and  other  tilings  “necessary  for  the 
commencement  of  farming”  (25  Stat.  L.  234),  In  1888 
alone  3,008  allotments  had  been  made.07  The  appropria- 
tion, therefore,  granted  less  than  $10  to  every  new  allottee 
setting  out  on  his  fanning  career.  There  is,  furthermore, 
no  way  of  knowing  how  much  of  this  money  was  expended 
for  this  purpose.  * * * 

67  Report  of  the  Commissioner  of  Indian  Affairs  (1888),  444. 

The  following  year  the  same  amount  was  provided 
(25  Stat,  B.  DOS)  but  in  1800  no  such  appropriation  was 
made.  In  1801  Congress  raised  $15,000  for  the  purpose 
(26  Stat.  L.  1007)  and  this  sum  was  continued  through  the 
next  2 years  (27  Stat,  D 137,  630).  After  1893  the  appro- 
priation acts  up  to  1900  included  no  such  items. 

* * * The  Omaha  treaties  of  1854  (10  Stat.  U 1043) 

nnd  of  1868  (14  Stat,  L.  667),  which  provided  for  a form 
of  allotment,  required  the  Government  to  furnish  the 
Indians  with  Implements,  stock,  and  milling  services.  Yet 
these  promises  were  never  carried  out.”3  One  of  the 
Indians  who  signed  the  petition  for  the  Omaha  allotment 
bill  in  1881  said : 

“Three  times  I have  cut  wood  to  build  a house.  Each 
time  the  agent  told  me  the  Government  wished  to 
build  me  a house.  Every  time  my  wood  has  lain  and 
rotted,  and  now  I feel  ashamed  when  I hear  an  agent 
telling  me  such  things,”  03 

Fletcher  and  La  Flesche,  623,  024, 

* Ibid.,  687. 

***** 

Defects  in  the  system  which  * * * occupied  the 

attention  of  the  friends  of  the  Indian  were  those  resulting 
from  the  fact  that  allotted  lands  must  be  free  from  State 
taxation.  The  Dawes  Act,  providing  for  the  25-year 
Federal  trust  period  during  which  time  the  land  might 
not  be  encumbered  (24  Stat,  L.  389),  meant,  it  was  clear, 
that  no  SState  could  tax  the  allottee’s  holdings.  As  a 
result,  the  friends  of  the  Indian  were  noting  in  1889, 
States  were  refusing  to  assume  any  responsibilities  for 
Indian  communities  and  were  withholding  such  services 
as  the  upkeep  of  schools  and  roads.  It  was  also  apparent 
that  this  situation  was  a source  of  great  hostility  to  In- 
dians on  the  part  of  white  neighbors.7*  * * * 

72  Twentv-firsf  Report  of  the  Board  o£  Indian  Commissioners, 
(1889),  107-109, 

* * * the  most  enthusiastic  supporters  of  the  allotment 

policy  felt  that  its  first  results  showed  that  it  needed  im- 
portant revision,  itself.  In  his  report  for  1889  the  Com- 
missioner observed  that  Indians  were  asking  for  equal 
allotments  to  all  individuals,  and  he  recommended  that 
the  law  should  be  so  amended.  He  noted  that  there  was 
a special  need  to  protect  the  married  women  whom  the 
Dawes  Act  had  excluded  from  allotment  benefits. 

* * * 7d  The  Board  of  Indian  Commissioners  that  same 

year  urged  upon  Congress  the  equalization  of  allotments.78 

70  Report  of  the  Commissioner  of  Indian  Affairs  (1889),  17. 

7s  Ibid,  [Twenty-first  Report  Of  the  Board  of  Indian  Commis- 
gioners]  (1889),  9, 


This  proposed  change  was,  significantly,  bound  up  with 
another  and  still  more  important  change  which  most 
friends  of  the  Indian  came  lo  demand.'  * * * The 

Mohonk  Conference  that  year  heard  some  talk  about  the 
leasing  of  Indian  hinds  and  the  freeing  of  the  Indian 
from  bondage.  Justice  Strong,  previously  associate  jus- 
tice of  the  United  Slates  Supreme  Court,  said: 

“But  on  one  subject  I urn  perfectly  convinced ; namely, 
that  the  Government  1ms  not  the  shadow  of  a right 
to  interfere  with  an  Indian's  having  an  allotment, 
either  with  the  use  of  his  property  or  with  the  man- 
ner in  which  he  shall  educate  his  children  * * Ha 

■"Idem,  [Ibid.  (1889),  10.1  109), 

But  especially  the  point  was  emphasized  that  leasing  part 
of  his  land  would  bring  the  Indian  the  wherewithal  to 
cultivate  the  rest.*1  Other  arguments  from  time  to  time 
were  brought  forward  by  Indian  sympathizers  to  show 
iiow  leasing  would  help  him. 

Ibid.  (1880),  no,  112. 

***** 

The  decision  to  allow  the  Indian  to  lease  his  land  was 
fraught  with  grave  consequences  for  the  whole  allotment 
system.  Probably  it.  was  the  most  important  decision 
as  to  Indian  policy  that  was  made  after  the  passage  of 
the  Dawes  Act,  Yet,  interestingly  enough,  the  significance 
of  the  leasing  question  seemed  to  he  dwarfed  in  the  eyes 
of  contemporaries  by  the  pressing  matter  of  equal  allot- 
ments, It  is  true  that  after  the  Attorney  General  ruled 
in  1885  that  tribal  grazing  leases  were  Illegal,  the 
Commissioner  of  Indian  Affairs  recommended  annually 
until  1S89  a law  permitting  such  lenses.*8  But  he  made 
no  proposal  of  leasing  allotments, 

m Report  of  the  Commissioner  of  Indian  Affairs  (3888),  xxxix. 

And  no  doubt  his  advocating  of  grazing  leases  was 
looked  at  with  suspicion  by  the  friends  of  the  Indian,  as 
were  most  of  his  official  acts.RU  The  question  of  leasing 
allotments  had  been  raised  at  the  1SS9  Mohonk  Confer- 
ence,™ but  the  Indian  Office  took  no  stand  on  the  question 
In  that  year.  As  has  been  said,  Commissioner  Morgan  was 
interested  in  tlie  question  of  granting  equal  allotments 
to  Indians  of  all  ages  and  both  sexes."  In  January  1890 
he  wrote  a letter  to  the  Secretary  of  the  Interior  enclosing 
a bill  providing  for  the  granting  of  160  acres  to  every 
Indian— man,  woman,  and  child.  The  following  month 
the  President  transmitted  the  bill,  together  with  Com- 
missioner Morgan’s  letter  to  the  Senate  Committee  on 
Indian  Affairs,1'3  The  Commissioner  mentioned  several 
tribes  which  had  opposed  allotment  because  they  disliked 
the  system)  of  unequal  grants  to  the  different  classifications 
and  lie  thought  that  if  160  acres  were  given  each  Indian 
“there  would  be  less  hesitation  on  the  part  of  many  of  the 
tribes  to  the  taking  of  land  in  severalty,” 93  He  also 
stressed  the  predicament  of  cast-off  Indian  wives  under 
the  existing  system  and  the  importance  of  dealing  more 
liberally  with  the  young  Indians  who  were  the  future 
hope  of  the  race,1* 

The  criticism  directed  at  the  Commissioner  especially  by  the 
Indian  Rights  Association  was  claimed  by  that  organization  to 
be  the  cause  of  the  Commissioner’s  dismissal  and  of  the  appoint- 
ment of  J,  H,  Qberly  in  his  place.  Seventh  Annual  Report  Execu- 
tive Commissioner  Indian  Rights  Association  (1889),  9, TO, 

« See  above  p,  101, 

AJbld.,  p.  100, 

83  S.  Ex,  Doc,  No.  84,  February  17,  1890,  51st  Gong.,  1st  sens,, 
1-4. 

os  Ibid.,  2. 

u ibid,*  3. 

Accordingly,  on  March  10,  1890,  Senator  Dawes  intro- 
duced In  the  Senate  a hill  to  “amend  and  further  extend 
the  benefits”  of  the  Dawes  Act.05  Section  1 of  the  hill 
provided  for  the  granting  of  160  acres  to  every  Indian. 
The  previous  agitation  of  this  question  by  the  official  and 
unofficial  friends  of  the  Indian  furnished  an  adequate 
introduction  to  this  legislative  proposal.  But  section  2 
of  the  bill  seems  to  hove  come  almost  unheralded  from 
Senator  Dawes,  the  man  who  a few  months  later  publicly 
expressed  his  misgivings  about  the  leasing  policy ,w  Sec- 
tion 2 of  the  Senator’s  bill  read : R 
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"That  whenever  it  shall  be  made  to  appear  to  the 
Secretary  of  the  Interior  that,  by  reason  of  age  or 
other  disability,  any  allottee  under  the  provisions  of 
said  net  or  any  other  act  or  treaty  cannot  per- 
sonally and  with  benefit  to  himself  occupy  or  improve 
bis  allotment,  or  any  part  thereof,  the  same  may  be 
leased  upon  such  terms,  regulations,  and  conditions 
ns  shall  he  proscribed  by  said  Secretary,  for  a term 
not  exceeding  3 years  for  farming  or  grazing,  or 
10  years  for  mining  purposes,” 

65  Congressional  Record,  March  10,  1890,  2068. 

**  Bee  above,  p.  1 02. 

b‘  Copy  of  bill  in  Senate  Document  Room  flies. 

* * * a conference  committee  reached  a compromise 

which  was  accepted  by  both  Senate  and  House  on  Febru- 
ary 23,  180X.4  Eighty  acres  were  to  go  to  each  Indian, 
but  an  Indian  could  rent,  bis  land  only  when  unable  to 
work  it  “by  reason  of  age  or  othc 
must  apply  for  a lease  to  the 
directly  and  not  to  the  agent, 
leases  of  allotted  lands*  could 
years,8  In  other  words,  there 

the  way  of  restraint  exercised  i _ _ 

President  signed  the  bill  on  February  28,  1801  (20  Stat. 
L,  794), 

***** 

The  Indian  administration  set  out  at  a very  cautious 
gait  to  apply  the  leasing  provision  to  allotments.  The 

* Ibid  [Congressional  Record],  Feb.  23.  1891,  3118,  3152, 

5 Bee,  ft,  26  Stat.  L,  794. 

Commissioner  in  his  report  for  1892  said: 

"Agents  are  expressly  directed  that  it  is  not  intended 
to  authorize  the  making  of  any  lease  by  an  allottee 
who  possesses  the  necessary  physical  and  mental 
qua  II  flea  lions  to  enable  him  to  cultivate  his  allotment, 
either  personally  or  by  hired  help.” 17 

17  1?  id  [Report  of  the  Commissioner  of  Indian  Affairs]  (1892), 
71. 

He  said  that  but  two  allotment  leases  lmd  thus  far  been 
approved  by  him,™  The  next  year  the  Commissioner  pro- 
mulgated a set  of  rules  for  the  making  of  leases.  The 
rules  were  primarily  concerned  with  defining  the  terms 
in  the  phrase,  “by  reason  of  age  or  other  disability,” 
"Age”  applied  to  all  Indians  under  18  and  all  those  dis- 
abled by  senility.  "Other  disability”  applied  to  all  un- 
married Indian  women,  married  women  whose  husband 
or  sons  were  unable  to  work  the  land,  widows  without 
able-bodied  sons,  all  Indians  with  chronic  sickness  or 
incurable  physical  defect,  and  those  with  “native  defect 
of  mind  or  permanent  incurable  mental  disease,” 10  The 
Commissioner  reported  that  four  allotment  leases  had 
been  allowed  that  year,30  * * * 

(1892),  72, 

iU  Ibid.  (1893),  477,  476, 

»o  Ibid,  (1893) » 27. 

The  Senator  [Dawes]  had  secured  an  amendment  to  the 
House  bill  taking  away  from  the  agents  the  power  of 
recommending  leases  and  requiring  the  Indians  to  apply 
directly  to  the  Secretary  of  the  Interior,^  But  in  1893 
the  Commissioner  wrote : 

“The  matter  of  leasing  allotted  lands  has  been  placed 
largely  in  the  hands  of  Indian  agents  in  charge  of  the 
agencies  where  allotments  in  severalty  have  been 
made.” 

31  Congressional  Record,  Feb,  23,  1891,  3118, 

He  went  on  to  say  that  all  leases  must  be  approved  by 
the  Secretary  after  recommendation  by  the  agent,”  How 
much  this  administrative  ruling  was  In  itself  responsible 
for  the  subsequent  speeding  up  of  leasing  cannot  be  said 
for  at  that  point  a most  important  change  was  made  in 
the  law.  * ' * * 

« Report  of  the  Commissioner  of  Indian  Affairs  (1893),  27. 

***** 


* * * the  general  Indian  appropriation  net  which 

became  law  August  15,  1894,  contained  a provision  which 
changed  the  critical  phrase  in  the  act  of  1891  to  read  "by 
reason  of  age,  disability  or  Inability”,  extended  the  term 
of  agricultural  and  grazing  leases  to  5 years  and  per- 
mitted 10-year  leases  for  business  as  well  as  mining  pur» 
poses  (28  Stat  L.  305).  Nevertheless,  the  Commissioner 
said  In  his  report  that  year  : 

“It  has  been  repeatedly  stated  that  it  was  not  the 
intent  of  the  law  nor  the  policy  of  the  office  to  allow 
indiscriminate  leasing  of  allotted  lands  * * * If 

an  allottee  has  physical  or  mental  ability  to  cultivate 
an  allotment  by  personal  labor  or  by  hired  help,  the 
leasing  of  such  allotment  should  not  be  permitted,” 

« Ibid.  [Report  of  the  Commissioner  of  Indian  Affairs]  (1894), 
32,  33. 

But  a new  rule  which  the  Commissioner  added  to  those 
defining  "age”  and  "disability”  read: 

"The  term  'inability’  as  used  in  said  amended  act, 
cannot  be  specifically  defined  as  the  other  terms  have 
been.  Any  allottee  not  embraced  in  any  of  the  fore- 
going classes  who  for  any  reason  other  than  those 
stated  is  unable  to  cultivate  his  lands  or  a portion 
of  them,  and  desires  to  lease  same  may  make  applica- 
tion therefor  to  the  proper  Indian  agent” 31 
***** 

* * * the  Indian  Appropriation  Act,  of  1897  changed 

the  leasing  system  back  to  its  original  form.  Indeed  in 
one  respect  the  provisions  were  even  more  restrictive 
than  were  those  of  the  1891  law.  The  maximum  term  for 
mining  and  business  leases  was  fixed  at  5 years.  The 
term  for  farming  and  grazing  leases  was  changed  back 
to  3 years,  and  the  word  "inability”  was  dropped  so  that 
"age  or  other  disability”  became  the  only  legal  grounds 
for  permitting  leases  (30  Stat.  L.  85).  The  Commis- 
sioner's report  for  1897  commented  on  the  fact  that  the 
leasing  periods  had  been  changed  by  the  Indian  appropri- 
ation act  but,  interestingly  enough,  be  made  no  mention 
of  the  dropping  of  the  word  "inability,”  3-  * * * The 

Commissi  oner  approved  1,185  allotment  leases  in  1899 
and  2,590  in  1900.^  In  this  latter  year,  the  system  was 
again  changed  by  the  Indian  appropriation  act.  "In- 
ability” was  restored  as  a reason  for  permitting  allot- 
ment leases,  and  the  maximum  period  of  leasing  for  farm- 
ing purposes  was  extended  once  more  to  5 years  (31  Stat. 
Ij.  229).  * * * Apparently  the  change  in  policy  had 

not  been  the  doing  of  the  Commissioner.  He  wrote  in  his 
report  for  1900 : m 

"The  better  to  assist  them  the  allottees  should  be 
divided  into  small  communities,  each  to  be  put  in 
charge  of  persons  who  by  precept  and  example  would 
teach  them  how  to  work  and  how  to  live. 

"This  is  the  theory.  The  practice  is  very  different. 
The  Indian  is  allotted  and  then  allowed  to  turn  over 
his  land  to  the  whites  and  go  on  his  aimless  way. 
This  pernicious  practice  is  the  direct  growth  of  vicious 
legislation.  The  first  law  on  the  subject  was  passed 
in  1891.  * * * 

“It  Is  conceded  that  where  an  Indian  allottee  is 
incapacitated  by  physical  disability  or  decrepitude  of 
age  from  occupying  and  working  his  allotment,  it  is 
proper  to  permit  Him  to  lease  it,  and  it  was  to  meet 
such  cases  as  this  that  the  law  referred  to  was 
made  * * * But  “inability”  has  opened  the  door 

for  leasing  in  general,  until  on  some  of  the  reserva- 
tions leasing  is  the  rule  and  not  the  exception,  while 
on  others  the  practice  is  growing. 

“To  the  thoughtful  mind  it  is  apparent  that  the 
effect  of  die  general  leasing  of  allotments  is  bad.  Like 
the  gratuitous  issue  of  rations  and  the  periodical  dis- 
tribution Of  money  it  fosters  indolence  with  its  train 
of  attendant  vices.  By  taking  away  the  incentive  to 
labor  it  defeats  the  very  object  for  which  the  allot- 
ment system  was  devised,  which  was,  by  giving  the 
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Indian  something  tangible  that  he  Could  call  his  own, 
to  incite  him  to  personal  effort  in  his  own  behalf.” 
(1804) . 421. 

f.1  Rfcpnrf  of  the  Commissioner  of  Indian  Affaire  (1807)  40  4,1 

no  Import  of  tho  Commissioner  of  Indian  Affairs]  (1800)' 

Ml  (1900),  4 ♦ i—i  N. 

“Report  of  the  Commissioner  of  Indian  Affairs  (1000),  13, 

Thus  it  seen  is  that  the  leasing  policy  had  been  pushed 
much  further  than  the  friends  of  the  Indian  desired.  As 
to  who  had  been  pushing  it  there  one  can  only  guess.  It 
is  apparent  that  white  settlors  and  promoters  had  found 
leasing  a new  unci  effective  technique  for  exploiting  Indian 
lauds.  So  line!  Indian  agents — according  to  the  Indian 
Rights  Association,  The  association’s  report  for  1900  de- 
scribed the  evil  consequences  of  tbe  leasing  system  under 
the  now  law  iirid  set  forth  grave  charges,-10 

of  tl,e  Executive  Committee  Indian 

Rights  Association  (1UUU),  58. 

***** 


RESULTS  OF  ALLOTMENT  TO  1000 

Analysts  of  the  achievements  of  the  allotment  system 
requires  first  some  appraisal  of  the  leasing  practice  which 
vitally  affected  allotment  results.  There  were  defenders 
of  the  leasing  system  all  through  the  1890’s.  It  had  cer- 
tain immediate  consequences  which  recommended  it  to 
friends  of  the  Indian  who  were  sincere  if  lacking  in  vision. 
There  was  the  simple  fact  of  allotted  lands  lying  idle 
which  the  Indians  either  could  not  or  would  not  cultivate. 
Such  waste  seemed  wicked  to  a generation  that  was  com- 
ing increasingly  to  set  store  by  efficiency.  How  much 
better  it  was  for  the  lands  to  be  used  and  the  Indians  to 
be  deriving  an  Income  from  them.  In  1S90,  before  the 
passage  of  the  leasing  act,  a member  of  the  Board  of 
Indian  Commissioners  regretted  that  the  Government  had 
ousted  white  share  workers  from  the  Kiowa,  Comanche, 
and  Apache  Reservations,  He  said : 

“Farms  that  could  only  be  worked  in  this  way, 
owing  to  peculiar  circumstances,  are  now  lying  tenant- 
less  and  abandoned.”  41 

^ooT^eSJy’sec0na  RcP°rt  of  ike  Board  of  Indian  Commissioners 
(IsylJ),  31. 

In  1895  various  agents  expressed  their  approval  of  the 
way  leasing  was  working  since  it  was  bringing  in  to  the 
Indians  a sizeable  revenue,42  * * * 

^gg3  ^335°r^  tlie  Commissioner  of  Indian  Affairs  (1895),  260, 

But  for  the  most  part,  the  agents  who  expressed  their 
approval  of  allotment  leasing  saw  it  as  productive  of 
practical  results.  It  took  cure  of  minors,  women,  mid  the 
old  folks,45  and  it  was  economically  profitable.  One  agent 
said  the  Indians  got  more  out  of  the  leased  lands  than 
if  they  worked  them  themselves.40  * * * Leasing  was 

undoubtedly  a spur  to  the  taking  of  allotments.  But  it 
seems  lmrdly  to  have  been  a spur  to  the  Indian  becoming 
a fanner.  * * * & 

Report  of  the  Board  of  Indian  Commissioners 

. 40  Ibid.  (ISOS)  3 18  i see  also  p,  15,  and  Report  of  tbe  Commis- 
sioner of  Indian  Affairs  (1900),  3(11. 


Perhaps  the  most  flagrant  example  of  the  corrosive 
influence  of  leasing  was  that  of  the  Omahas  and  Whnie- 
bagoes,  in  Nebraska.  The  Omahas  were  the  great  hope 
of  the  allotment  enthusiasts.  But  in  1893  the  agent  wrote 
that  leasing  had  gone  far  among  the  Omahas  and  Winne- 
bagoes  and  that  the  former  were  renting  their  lands 
without  the  Consent  of  the  agent  or  Government.^  In 
1894  * * * Professor  Painter  told  the  Mohonk  com 

fere  nee  of  his  bitter  disappointment  in  the  Omahas  espe- 
cially, about  whom  he  had  been  satisfied  and  enthusiastic 
us  they  had  started  out  under  the  allotment  system.  He 
hud  recently  visited  the  two  reservations  and  found  most 
of  the  land  in  white  hands.  Reahestate  syndicates  had 
leased  lands  even  before  the  allotment  was  completed.  One 
company  had  rented  47,000  acres  from  the  Winnebagoes 


at  from  8 to  10  cents  an  acre  and  sublet  to  white  farmers 
for  $1  to  $2  an  acre.  The  Winnebagoes  got  enough  in- 
come from  these  lands  to  stay  drunk  part  of  the  time. 
But  the  Omahas  got  much  more.8" 

, ®7lyd-  [Report  of  the  Commissioner  of  Indian  Affairs]  (1893), 
193-195;  see  also  (1892),  ISO, 

( 1 894^1  Report  of  the  Board  of  Indian  Commissioners 

The  illegal  leasing  of  allotments  had  apparently  gone  to 
great  lengths  on  these  two  reservations,"1  In  38114  the 
agent  thought  that  the  Indians  were  anxious  to  recover 
their  lands  and  till  some  portion  of  them.02  The  following 
year  this  fighting  agent  sot  out  in  a vain  effort  to  bring 
to  heel  a powerful  land  company.  The  Government  ulti- 
mately furnished  him  with  00  extra  police  and  70  rifles 
as  the  local  authorities  milled  to  the  support  of  the  land 
company  and  were  reported  to  be  arming  a hundred 
deputies.  Confronted  by  an  injunction  in  the  State  courts 
restraining  him  from  evicting  the  company’s  tenants,  the 
agent  at  last  gave  in, 03  In  1894  the  agent  had  written, 

“The  settlers  would  almost  unanimously  prefer  to 
lease  under  the  rules  and  regulations  of  the  Depart- 
ment; hut  are  held,  pecuniarily,  by  the  lawless  cor- 
porations and  individuals  who  have  subleased  to 
them,”  04 

«^?r(l&4)t°  w7l88Hi0,,W  °f  ImIhin  Affai,‘S  87,  38. 

Z fbiS°r(1894t)l,< 188>mmiS*,i°,l€1  °f  Illdlnn  Affrtir"  (1895),  37-41, 

In  1805  the  Commissioner  explained  the  effective  tech- 
nique of  this  particular  land  company  which  bad  been  able 
to  flout  the  Federal  amiiority.  His  explanation  suggests 
very  clearly  why  this  outlaw  corporation  received  the 
community’s  support.  In  many  instances  the  company 
accepted  notes  lrom  their  subtenants  in  place  of  money 
rent.  These  notes  in  turn  cmno  into  the  hands  of  local 
bankers.  Ah  a result  all  of  tbe  powerful  interests  in  the 
community  were  galvanized  in  opposition  to  the  Govern- 
ment in  its  attempt:  to  force  evictions  or  collect  legal 
rents. 

® Ibid.  (1895),  41. 

Whatever  progress  the  Omahas,  especially,  might  have 
made  under  the  original  allotment  system  it  Is  clear  that 
the  leasing  policy  doomed  their  efforts  to  failure  and 
themselves  to  demoralization.  * * * 

T!ie  passionate  denunciation  of  leasing  by  the  Omaha 
and  Winnebago  agent  in  1898  perhaps  says  the  last  word 
on  the  matter.  He  wrote  that  out  of  140,000  acres  allot- 
ted on  the  two  reservations,  112,000  acres  had  been  leased 
He  then  wrote  : 07 


“Leasing  of  allotted  agricultural  lands  should  never 
be  permitted.  Tbe  Indians  should  bo  compelled  to 
live  upon  their  allotments  and  support  themselves  by 
cultivating  the  land,  They  can  do  it,  but  will  not 
unless  compelled  to.  Not  1 acre  of  allotted  agricul- 
tural lend  should  be  leased  to  u white  man,  and  it 
would  1 e far  better  to  burn  the  grass  on  the  allotted 
lands  than  to  lease  them  for  pastures  to  the  white 
man,  * * 

[R]epOrt  of  the  Board  of  Indian  Commissioners 

Ubaa},  ^5. 

***** 

* * * the  allotment  policy  began  and  continued  us  an 

act  of  faith.  So  it  was  possible  for  an  agent  to  report 
tlmt  allotment  was  working  well  on  his  reservation  and 
at  the  same  time  submit  figures  which  showed  that  the 
greater  portion  of  the  Indian  lands  were  leased  to  white 
men.  Indeed,  the  testimony  which  comes  even  from  the 
friends  of  the  Indian  as  to  the  dire  results  of  the  leasing 
policy  toward  the  end  of  the  century  makes  it  seem  im- 
probable that  the  allotment  system  in  the  main  was 
working  well. 

The  writer’s  scepticism  as  to  tlie  real  success  of  the 
allotment  system  in  the  period  of  the  1890’s  is  based  not 
alone  on  Inference  and  deduction.  The  following  table 
contains  figures  that  are  pertinent  to  the  question  whether 
or  not  allotment  was  producing  results: 
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Land  and  crop  statistics 


[Unless  otherwise  Indicated  the  figures  are  taken  from  the  current  volume 
of  the  Annual  Reports  of  the  Commissioner  of  Indian  Affairs-  The  figures 
in  parentheses  are  page  references] 
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au,  7on 

o 
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31,201 

0 

7,579 
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883,  170 

1,373,230 

462, 871 

(723) 

1894-. 

34,322 

301 

8,330 

887,  809 

053,631 

911,655 

396,  133 
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1805 

;iij,  173 

631 
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369,  974 

U ,01(5,754 

2 875,  349 
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476, 272 

<594) 

1896. 

13.587 

I,  564 
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731,800 
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542, 538 
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40,  816 

2,851 
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788,  192 
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1898.. 

18,83] 

3.  709 
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064,  930 

599,  665 

1,  339,  444 

494,  509 

(630) 

1809. 

19,  842 

1,984 

io,  704 

’ _ .... 

982,  120 

850,  387 

l,  386,977 

445,  935 

(597) 

1900. . 

58,  51 M 

7,  574 

10, 835 

343,  351 

935,  731 

722,  925 

1,  655,  504 

39G,  007 

(677) 

! Over  850,000  bushels  of  wheat  raised  by  white  lessees  on  Umatilla  Reser* 


VLjuun,  . , , ... 

2 Unspecified  amount  of  wheat,  oats,  barley,  ami  corn  raised  by  white 
lessees  on  Indian  lands. 

Note, — Allotment  and  leasing  totals,  1891-1900  taken  from  figures  given 
above  j>p,  81,  111-113, 


When  it  came  fo  the  actual  designation  of  allotments, 
white  influence  was  also  busy.  General  Whittlesey,  of 
the  Board  of  Indian  Commissioners,  said  to  the  Mohonk 
Conference  in  1S91,  "Another  hindrance  [to  the  allotting 
of  lands]  is  the  influence  brought  to  hear  by  surrounding 
white  settlers,  who  are  waiting  to  get  possession  of  the 
lands  that  may  be  reserved  after  allotments  are  com- 
pleted. If  there  are  valuable  tracts  of  land,  they  try  to 
prevent  those  lands  front  being  allotted,  and  to  prevent 
Indians  from  selecting  them,  by  bribery  and  by  other 
means.*' m * * * 

07  Ibid.  I Report  of  the  Board  of  Indian  Commissioners! 
(1891),  96. 

***** 

* * * In  1890,  General  Whittlesey  reported  that 

there  was  a growing  demand  for  the  Government  to  dis- 
tribute among  the  Indians  on  a per  capita  basis  tribal 
funds  that  had  been  so  heavily  swelled  by  sales  of  sur= 
plus  lands.  He  said,  "That  is  their  own  desire,  and  the 
desire  of  many  of  those  who  surround  them,  who  know 
how  soon  such  money  disappears.*' 1 The  Umatilla  agent 
who  found  agriculture  languishing  on  his  reservation  in 
1894— especially  among  the  full  bloods — wrote  : 

"The  few  mixed  bloods  who  farm  their  allotments 
do  so  with  stock,  machinery,  and  provisions  furnished 
by  merchants  or  bankers,  who  take  a mortgage  on 
the  crop,  afterwards  taking  all  the  crop,’* 3 

1 Ibid,  (Report  of  the  Board  of  Indian  Co  mmlB  (doners] 
(1890),  129. 

2 Report  of  the*  Commissioner  of  Indian  Affairs  (1804),  269. 


The  figures  given  above,  while  by  no  means  conclusive, 
indicate  that  the  allotment  system  was  not  producing  the 
results  which  the  originators  of  the  policy  hoped  for. 
In  comparing  t.lie  number  of  allotments  with  the  number 
of  families  living  and  working  on  them,  one  must  bear  in 
mind  that  several  allotments  might  he  made  to  one  family. 
The  ncft  of  1891  which  granted  SO  acres  to  every  Indian 
made  it  possible  for  one  family  to  possess  an  even  greater 
number  of  allotments  than  before.  It  is  unfortunate  that 
there  is  no  way  of  knowing  the  number  of  specific  families 
allotted  and  the  average  number  of  allotments  to  each. 
But  the  above  figures  show  that  the  number  of  families 
cultivating  their  allotments  was  by  no  means  keeping  pace 
with  the  allotment  figures.  The  number  of  allotments  per 
family  grew  from  2.7  in  1890  to  5.4  in  1900.  Since  it  may 
bp  supposed  that  when  Indians  accepted  allotments  the 
family  took  as  many  as  they  could  get,  and  since  the  only 
change  in  the  law  after  3800  which  affected  the  question 
<if  eligibility  for  allotment  was  the  extension  of  tlie 
privilege  to  married  women,  this  increasing  ratio  of  allot- 
ments to  families  cultivating  them  suggests  a decline  of 
Indian  husbandry.  Or  at  least  it  suggests  a failure  to 
reach  the  goal  envisaged  by  the  friends  of  the  Indian, 
Even  more  disquieting  are  the  statistics  of  Indian  agricul- 
ture. The  above  figures  show  an  increase  in  acreage 
of  Indian  farming  from  1890  to  1895  which  was  far  from 
proportionate  to  the  number  of  allotments  made  in  those 
years.  Then  from  1895  to  1900,  although  more  than 
19.000  allotments  were  made,  the  area  of  the  land  tilled 
by  Indians  actually  decreased  by  over  26,000  acres.  Nor 
if  one  takes  the  figures  of  crop  production  for  what  they 
are  worth,  can  one  observe  the  progress  in  Indian  agri- 
culture during  these  10  years  which  the  friends  of 
allotment  expected.  * * * 

***** 

* * * If  the  allotment  system  were  to  have  succeeded 

the  Indian  would,  culturally,  have  had  to  be  made  over. 
The  significance  of  this  fact  was  never  fully  grasped  by 
the  philanthropists  and  the  Government.  * * * Bo 

the  Indian  hopefully  if  not  enthusiastically,  went,  unpre- 
pared, out  upon  his  allotment,  as  an  unarmed  man  would 
go  unwittingly  into  a forest  of  wild  beasts. 

For  if  white  land  seekers  and  business  promoters  did 
not  create  the  allotment  system,  they  at  least  turned  it 
to  their  own  good  use.  * * * 

* * * * * 
Besides  the  lands  that  were  thrown  open  to  settlement, 
white  men  were  interested  in  tribal  lands  that  remained. 
This  was  especially  true  of  the  cattlemen.  * * * 


o 


And  there  was  a long  story  of  flagrant  corruption  and 
exploitation  in  the  activities  of  lumbering  companies  who 
manipulated  the  allotment  system  to  their  great  profit, 
on  up  into  the  twentieth  century.3 

3  See  W.  K.  Moorehead,  The  American  Indian  in  the  United 
States  (Andover,  Maes.,  1914),  59,  62,  71  ff. 

By  the  middle  of  the  1890’s  the  friends  of  the  Indian 
began  to  express  dismay  at  the  course  their  humanitarian 
policy  had  taken  in  the  hands  of  persons  who  were  not 
always  humanitarians.  * * * 

***** 

In  1895  the  Commissioner  showed  himself  well  aware  of 
the  forces  that  were  crippling  Indian  development-  He 
made  a shrewd  comment  on  his  times  and  a significant 
forecast.  He  said; 

"The  whites  in  some  sections  of  the  country  seem  to 
have  very  little  respect  for  the  rights  of  Indians  who 
Ar  have  segregated  themselves  from  their  tribes  and 

sought  to  avail  themselves  of  the  benefits  of  the 
Indian  homestead  and  allotment  laws  enacted  ex- 
pressly for  them  by  Congress,  and  I apprehend  that 
the  opposition  to  them  will  increase  as  the  public 
domain  grows  less  and  less.1' f 

f Report  of  the  Commissioner  of  Indian  Affairs  (1895),  22, 

* * * One  student  of  the  allotment  movement  be- 

lieves that  the  act  of  1891  was  the  most  important  step 
toward  ruin.  This  law  by  granting  the  Indian  the  right 
to  lease  and  at  the  same  time  allotting  to  each  member  of 
the  family — to  babies  and  octogenarians— an  equal  amount 
of  land  developed  in  the  Indian  idleness  and  avarice. 
Children  ceased  to  be  a responsibility  and  became  indi- 
rectly a source  of  revenue  through  their  leased  allotments. 
As  a result  the  family  was  disrupted  as  a producing  unit 
and  the  Indian's  Interest  became  pecuniary  instead  of 
industrial.8  The  present  writer  agrees  with  this  analysis, 
but  he  is  inclined  to  think  that  basically  the  leasing  policy 
in  almost  any  form  would  have  meant  ultimate  defeat  for 
the  allotment  system. 

• Flora  Warren  Seymour,  Story  of  the  Red  Man  (New  York, 
1929),  376  ; letter  from  Mrs,  Seymour  to  the  writer. 

D.  APPRAISAL  OF  THE  ALLOTMENT  SYSTEM 

A critical  appraisal  of  the  consequences  of  the  allotment 
system  is  found  in  a memorandum  submitted  to  the  Senate 
and  House  Committees  on  Indian  Affairs  by  Commissioner  Collier 
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on  February  19*  1934.31  This  memorandum  provided  nt  least 
part,  of  the  basis  for  those  provisions  of  the  Act  of  .Time  38* 
1934, 12  which  put  an  end  to  the  process  of  allotment: 

The  Indians  are  continuing  to  lose  ground;  yet  Gov- 
ernment costs  must  increase,  while  the  Indians  must  still 
continue  to  lose  ground,  unless  existing  law  he  changed. 

Two  thirds  of  the  Indians  in  two  thirds  of  the  Indian 
country  for  ninny  years  have  been  drifting  toward  com- 
plete impoverishment. 

While  being  stripped  of  their  property,  these  same 
Indians  cumulatively  have  been  disorganized  as  groups 
and  pushed  io  a lower  social  level  as  individuals. 

During  this  timiv  when  Indian  wealth  has  been  shrink- 
ing and  Indian  life  has  been  diminishing,  the  costs  of 
Indian  administration  In  the  identical  areas  have  been 
increasing.  The  complrcatioiis  of  bureaucratic  manage- 
meat  have  grown  steadily  greater. 

Ruin  for  the  Indians,  and  still  larger  costs  to  the  Gov- 
ernment, are  insur[ed]  by  the  existing  system. 

Neither  the  Indians  themselves,  nor  the  Indian  Service, 
can  reverse  the  downhill  process,  or  even  materially  delay 
it,  unless  certain  fundamental  impracticabilities  of  law 
can  lie  changed. 

The  disastrous  condition,  peculiar  to  the  Indian  situ- 
ation in  the  United  States,  and  sharply  in  contrast  with 
the  Indian  situations  both  of  Canada  and  of  Mexico,  is 
directly  and  inevitably  the  result  of  existing  law — prfu- 
cipally,  but  not  exclusively,  the  allotment  law  and  its 
amendments  and  its  administrative  complications. 

The  approximately  one  third  of  the  Indians  who  as  yet 
are  outside  the  allotment  system  are  not  losing  tlieir 
property;  and  generally  they  are  increasing  in  industry 
and  are  rising,  not  falling,  in  the  social  scale.  The  costs 
of  Indian  administration  are  markedly  lower  in  these 
unallotted  areas, 

***** 

The  backbone  of  Indian  law  since  1887  has  been  the 
allotment  act  and  Its  amendments  and  administrative 
regulations. 

The  law  originally  possessed,  and  still  possesses,  virtues 
which  can  be  preserved  and  made  effective.  The  bill  does 
preserve  them.  But;  these  virtues,  potential  rather  than 
realized,  have  been  slight  indeed  when  contrasted  with 
the  destructive  effects  of  the  law  and  the  system. 

HOW  ALLOTMENT  HAS  WORKED  AND  NOW  WORKS 

Band  allotment,  under  the  general  and  special  allotment 
acts,  has  been  mandatory*  To  each  Indian— man,  woman, 
and  child— living  and  enrolled  at  a specified  date,  a 
separate  parcel  of  land  has  been  attached.  The  residual 
lands,  fictitiously  called  “surplus,’’  have  been  mandatorily 
bought  from  the  tribes  by  flic  government  and  there- 
after have  been  disposed  of  to  whites. 

The  individualized  parcels  of  land  have  been  held  under 
Government  trust  over  longer  or  shorter  periods.  Some- 
times, where  the  land  was  agricultural,  the  Indian  family 
has  lived  upon  and  has  used  one  or  more  of  the  allot- 
ments attached  to  its  several  members.  Where  the  land 
was  of  grazing  character,  or  was  timberland,  allotment 
precluded  the  integrated  use  of  the  land  by  individuals 
or  families,  even  at  the  start. 

Upon  the  allottees’  death,  it  has  been  necessary  to 
partition  the  land  equally  among  heirs,  or  to  sell  it,  and 
in  the  interim  it  has  been  leased. 

Most  likewise  of  the  land  of  living  allottees  has  been 
leased  to  whites. 

STATISTICS  OF  LOSS  OF  LAND  THROUGH  ALLOTMENT 

Through  sales  by  tile  Government  of  the  fictitiously 
designated  “surplus”  lands;  through  sales  by  allottee's 
after  the  trust  period  had  ended  or  had  been  terminated 
by  administrative  net;  and  through  sales  by  the  Gov- 
ernment of  heirship  land*  virtually  mandatory  under 
the  allotment  act:  Through  these  three  methods,  the  total 
of  Indian  landholdings  has  been  cut  from  138,900000 
acres  in  1887  to  48,000,000  acres  In  1934, 

" See  Hearings,  Committee  on  Tnd,  Aff.,  73d  Cong,  2d  sese„  on  H E 
7002,  pp.  15-18,  " ' 

^48  Stat.  984*  25  V.  S,  C,  461,  ct  seg. 


These  gross  statistics,  however,  are  misleading,  for, 
of  the  remaining  48,000,000  acres*  more  than  20,000  acres 
are  contained  within  areas  which  for  special  reasons  have 
been  exempted  from  the  allotment  law;  whereas  t lie  land 
loss  is  chargeable  exclusively  against  the  allotment  system. 

Furthermore,  that  part  of  the  allotted  lands  which  has 
been  lost  is  the  most  valuable  part.  Of  the  residual  lands* 
taking  all  Indian-owned  lands  into  account,  nearly  out* 
half,  or  nearly  20,000,000  acres*  are  desert  or  semidnsert 
lands. 

Allotment,  commenced  at  different  dates  mid  applied  un- 
der varying  conditions,  has  divested  llie  Indians  of  their 
property  at  unequal  speeds.  For  about  100,000  Indians 
the  divestment  has  been  absolute.  They  are  totally  land- 
less ns  a result  of  allotment.  On  some  of  the  reservations 
the  divestment  is  as  yet  only  partial  and  in  part  is  only 
provisional.  Many  of  the  heirship  lands,  awaiting  sale  to 
whites  under  existing  law*  have  not  yet  been  sold,  and 
the  Indian  title  is  not  yet  extinguished.  Under  the  allot- 
ment system  it  inevitably  will  be  extinguished. 

The  above  statement  relates  solely  to  land  losses.  The 
facts  can  be  summarized  thus: 

Through  the  allotment  system*  more  than  80  percent 
of  the  land  value  belonging  to  all  the  Indians  in  1887  has 
been  taken  away  from  them ; move  than  85  percent  of  the 
land  value  of  all  the  allotted  Indians  has  been  taken  away. 
And  the  allotment  system,  working  down  through  the 
partitionment  or  sale  of  the  land  of  deceased  allottees 
mathematically  insures  and  practically  requires  that  the 
remaining  Indian  allotted  lands  shall  pass  to  whites. 
The  allotment  act  contemplates  total  landlessness  for  the 
India  ns  of  the  third  generation  of  each  allotted  tribe. 

THE  REMAINING  lands  RENDERED  UNUSABLE 

A yet  more  disheartening  picture  will  immediately  fol- 
low the  above  statement.  For  equally  important  with  the 
outright  loss  of  land  i*s  the  effect  of  the  allotment  sys- 
tem in  making  such  lauds  ns  remain  in  Indian  owner  shin 
unusable. 

There  have  been  presented  to  the  House  Indian  Com- 
mittee numerous  land  maps,  showing  the  condition  of  In- 
dian-owned lands  on  allotted  reservations.  The  Indian- 
owned  lands  are  parcels  belonging  (a)  to  allottees  and 
(o)  to  the  heirs  of  deceased  allottees.  Both  of  these 
classes  of  Indian-owned  land  are  checkerhoarded  with 
white-owned  land  already  lost  to  the  Indians,  and  on 
many  reservations  the  Indian-owned  parcels  are  mere 
islands  within  a sea  of  white-owned  property* 
h arming*  at  least  at  the  subsistence  level,  and  com- 
mercial farming  within  irrigated  areas,  is  still  possible 
on  those  parcels  belonging  to  living  allottees.  But  graz- 
ing, upon  the  grazing  land  of  living  allottees*  and  busi* 
nesslike  or  conservative  forest  operation,  upon  the  al- 
lotted forest  land  of  living  allottees,  are  largely  often 
absolutely,  impossible. 

On  the  checkerhoarded  land  maps*  the  heirship  lands 
each  year  become  a greater  proportion  of  the  total  of  the 
remaining  Indian  land.  These  heirship  lands  belong  to 
numerous  heirs,  even  up  to  the  number  of  hundreds. 

And  one  heir  possessed  equities  In  numerous  allotments, 
up  to  the  number  of  hundreds. 

The  above  conditions  force  some  of  the  Indian  allotted 
land  out  of  any  profitable  use  whatsoever,  and  they  force 
nearly  all  of  it  Into  the  condition  of  land  rented  to 
whites,  and  rented  under  conditions  disadvantageous  to 
the  Indians.  The  denial  of  financial  credit  to  Indians  is* 
of  course,  an  added  influence. 

The  Indians  are  practically  compelled  to  become  ab- 
sentee landlords  with  petty  and  fast-dwindling  estates* 
living  upon  the  always  diminishing  pittances  of  lease 
money. 

And  here  there  becomes  apparent  the  administrative 
Impossibility  created  by  the  allotment  system, 

ALLOTMENT  COSTS  THE  GOVERNMENT  MILLIONS  IN  BARREN 
EXPENDITURES  THAT  CANNOT  SAVE  THE  INDIAN  LANDS  OR 
CAPITAL,  WHILE  EMBITTERING  AND  RUINING  THE  INDIANS 

The  Indian  Service  is  compelled  to  be  a real-estate 
agent  in  behalf  of  the  living  allottees;  and  in  behalf  of 
the  more  numerous  heirs  of  deceased  allottees.  As  such 
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rcal'GHfnte  agent,  selling  and  renting  the  hundreds  of 
thousands  of  pa  reels  of  land  and  fragmented  equities  of 
parcels,  and  disbursing  the  rentals  (sometimes  to  more 
than  a hundred  heirs  of  one  parcel,  and  again  to  an  indi- 
vidual heir  with  an  equity  in  a hundred  parcels),  the 
I mi  j mi  Service  is  forced  to  expend  millions  of  dollars  a 
year.  The  expenditure  does  not  and  cannot  save  tlie  land, 
or  conserve  the  capital  accruing  from  land  sales  or  from 
rentals. 

The  operation  gets  nowhere  at  all ; under  the  existing 
system  of  law  it  cannot  get  anywhere ; it  creates  between 
the  Indians  and  the  Government  a relationship  barren, 
embittered,  full  of  contempt  and  despair;  it  keeps  the 
Inditing*  own  minds  focused  upon  petty  and  dwindling 
equities  which  inexorably  vanish  to  nothing  at  nil. 

For  the  Indians  the  situation  is  necessarily  one  of 
frustration,  of  impotent  discontent.  They  are  forced  into 
the  status  of  n landlord  class,  yet  it  is  impossible  for  them 
to  control  their  own  estates;  and  the  estates  are  insuffi- 
cient to  yield  a decent  living,  and  the  yield  diminishes 
year  by  year  and  finally  stops  altogether, 

it  is  difficult  to  imagine  any  other  system  which  with 
equal  effect iveness  would  pauperize  the  Indian  while 
impoverishing  him,  arid  sicken  and  kill  his  soul  while 
pauperising  him,  and  cast  Him  in  so  ruined  a condition 
into  the  final  status  of  a non  ward  dependent  upon  the 
States  and  counties. 

The  Indian  Bureau’s  costs  must  rise,  as  the  allotted 
lands  pass  to  the  heirship  class.  The  multiplication  of 
Individual  paternalistic  actions  by  the  Indian  Service 
must  grow  as  the  complications  of  heirship  grow  wtlb 
each  year.  Sueli  has  been  the  record,  and  such  it  will  he, 
unless  the  Government,  in  impatience  or  despair,  shall 
summarily  retreat  from  a hopeless  situation,  abandoning 
the  victims  of  its  allotment  system.  The  alternative  will 
be  to  apply  a construct!  [vo]  remedy  as  proposed  by  the 
present  bill. 

The  bill  breaks  this  hopeless  impasse. 

For  a number  of  years,  it  has  been  clearly  recognized 
within  the  Indian  Service  that  conditions  must  continue 
to  grow  worse,  regardless  of  attempted  administrative 
reforms,  unless  the  allotment  situation  in  its  totality  be 
modified. 


And  for  a number  of  years  the  directions  of  practicable 
modification  have  become  increasingly  clear,  both  within 
tlie  Indian  Service  and  among  observers  outside  it.  The 
indicated  solution  1ms  been  stated  with  clarity,  and  more 
than  once,  in  debates  on  the  Senate  floor  and  in  reports 
by  the  Indian  Investigation  Committee  of  the  Senate, 
The  preceding  administration  recognized  the  impasse 
which  had  been  reached  under  the  allotment  system,  but 
did  not  put  forward  legislation  to  break  the  impasse. 

The  present  hill,  in  those  aspects  which  are  most  truly 
emergency  items,  is  a bill  to  correct  tbe  allotment  system, 
saving  the  remaining  lands,  enabling  the  Indians  to  get 
tlieir  hinds  into  usable  shape,  and  providing  the  machinery 
arid  authority  for  restoring,  to  those  Indians  already 
rendered  landless,  usable  lands,  if  they  will  demonstrate 
their  wish  to  possess  and  use  the  restored  lands. 

E.  TERMINATION  OF  THE  ALLOTMENT  SYSTEM 

The  allotment  system  involved  four  critical  steps: 

1.  The  allotting  of  tribal  lands. 

2.  The  termination  of  trust  periods  or  periods  of  restricted 

alienability,  after  a fixed  term  of  years. 

3.  Tlie  termination  of  such  restrictions  prior  to  tlie  expira- 

tion of  the  statutory  period  by  administrative  action. 

4.  The  alienation  of  allotted  lands  prior  to  the  termina- 

tion of  such  periods. 


The  Act  of  .Time  18,  1934,  stopped  the  continuance  of  the  al- 
lotment system  at  points  i and  2”  and  placed  severe  limitations 
on  the  operation  of  the  system  at  points  3 and  4. 14 

The  operation  of  the  Act  of  June  18,  1934,  upon  the  statutory 
fabric  of  the  allotment  system  at  each  of  these  points  is  analyzed 
in  the  following  pages. 

i*  gee  Act  of  June  18,  1934,  secs.  1 and  2,  48  Slat,  984,  25  TJ.  3.  C. 
481=402, 

u gee  Act  of  June  18,  1934,  gees.  4 and  5,  48  Stat,  984,  985,  25  TJ.  S.  C, 
484=400. 


SECTION  2.  RIGHT  TO  RECEIVE  ALLOTMENT 


Section  1 of  the  Act  of  June  18,  1934 10  provides: 

That  hereafter  no  land  of  any  Indian  reservation, 
created  or  set  apart  by  treaty  or  agreement  w'th  the 
Indians,  Act  of  Congress,  Executive  order,  purchase,  or 
otherwise,  shall  be  allotted  in  severalty  to  any  Indian. 

Its  obvious  purpose  is  to  preserve  in  communal  ownership  all 
tribal  lands  of  Indian  reservations.  It  accomplishes  that  pur- 
pose by  tbe  declaration  that  no  such  lands  shall  be  allotted. 
To  that  extent,  the  act  is  incompatible  with  and,  therefore, 
supplants  all  prior  laws,  both  general  and  special,  purporting 
to  authorize  allotments  In  severalty  in  any  form  on  any  reserva- 
tion to  which  the  act  applies,  and  this  notwithstanding  the 
fact  that  the  act  contains  no  general  repeal  provision.” 

The  act  extends  to  and  binds  all  Indians  under  the  jurisdiction 
of  the  Federal  Government  save  those  tribes  expressly  excluded 
by  section  13  and  those  reservations  which,  in  the  exercise  of  the 
privilege  conferred  by  section  18,  vote  against  its  application. 
Since  allotments  have  been  discontinued  under  the  mandate 
of  this  statute,  and  under  a policy  preceding  this  enactment 


» 48  Stnt.  984,  25  TJ,  3.  C.  46b 

i#  where  a reservation  has  by  vote  come  under  the  act,  land  may  not 
thereafter  be  allotted  under  a prior  statute.  Op.  Sol,  I,  D,,  M.Q777Q, 
May  22,  1935,  But  where  an  Indian  acquired  rights  by  a proper  selection 
which  was  approved  prior  to  the  passage  of  the  act,  it  has  been  ruled 
that  the  Secretary  may  issue  a patent,  and  where  lands  had  been  selected 
but  not  approved  before  the  passage  of  the  act,  they  could  be  approved 
and  patented  to  the  allottee,  the  approval  not  requiring  the  exercise  of 
discretion.  Op,  Sol.  I,  D,  M.2S086,  July  17.  1935,  55  I.  D,  295. 
287785—41 16 


which  applies  even  to  tribes  not  under  the  act,  a detailed  study 
of  the  allotment  statutes  will  not  be  attempted.  However,  in- 
asmuch as  allotments  may  be  made  on  reservations  which  have 
rejected  the  Wheel  er-Ho  ward  Act  until  the  surplus  lands  have 
been  completely  disposed  of  or  until  prohibited  by  Congress,17 
and  individual  rights  of  Indians  in  real  property  have  vested 
under  the  allotment  statutes,  it  may  he  useful  to  offer  a short 
summary  of  the  provisions  and  legal  effect  of  such  statutes. 

Section  1 of  the  General  Allotment  Act  of  February  8,  1887,” 
later  amended  by  general  acts  of  February  28,  1891, 19  and  of 
June  25,  1910, 20  and  now  embodied  in  section  331  of  title  25  of 
the  United  States  Code  authorized  the  President  of  the  United 
States  to  allot  land21  in  severalty  to  Indians  living  on  reserva- 


1?  oPt  g0in  I.  D.f  M, 30256,  May  31,  1939.  The  Act  Of  June  15,  1935, 
49  Stat,  378,  provided  that  ail  laws  affecting  any  Indian  reservation 
which  voted  to  exclude  itself  from  the  application  of  the  Indian  Reor- 
ganization Act  Shall  be  deemed  to  have  been  continuously  effective  as 
to  such  reservation  notwithstanding  the  passage  of  that  act,  IMd, 
Oil  the  power  of  the  Secretary  over  individual  lands,  see  Chapter  5, 
sec,  11. 

1S  24  Stat.  388, 

« C,  383,  sec.  lf  26  Stat.  794. 

C.  431,  sec.  17,  36  Stat.  855,  859,  25  XL  S.  C.  331, 

Section  335  of  title  25  of  the  Code,  derived  from  the  Act  of  Febru- 
ary 14,  1923.  e.  78,  42  Stat.  1240,  makes  the  provisions  of  secs,  831- 
334,  inclusive,  and  330  and  341  heretofore  discussed  (and  sacs.  348-350, 
inclusive,  and  381  to  he  discussed  subsequently)  applicable  to  ‘'all  lands 
heretofore  purchased  or  which  may  be  purchased  by  authority  of  Con- 
gress for  the  use  or  benefit  of  any  individual  Indian  or  band  or  tribe 
of  Indians,*1 


0 
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tloiis*  whenever,  in  his  opinion,  the  reservation  or  any  part  there- 
of might  he  advantageously  utilized  for  agricultural  or  grazing 
purposes.  Provision  is  made  for  allotments  “not  to  exceed  eighty 
acres  of  agricultural  or  one  hundred  and  sixty  acres  of  grazing 
land.”  ® 

The  allotment  policy  was  by  no  means  uniform,  certain  tribes, 
for  example,  being  excepted  from  provisions  of  the  General 
Allotment  Act  of  18S7,5* 

In  addition  to  the  general  statute  of  1887,  Congress  passed 
special  acts  authorizing  the  allotment  of  lands  of  specific  tribes.2* 
For  those  Indians  not  residing  on  reservations  and  who  could 
otherwise  not  receive  an  allotment,  Congress  provided  in  section 
4 of  the  General  Allotment  Act  (Incorporated  in  title  25  of  the 
Code  as  sec-  334)  for  their  receiving  allotments  upon  any  sur- 
veyed or  un surveyed  lands  of  the  United  States  not  otherwise 
appropriated. 

Where  under  this  section  an  allotment  was  erroneously  made 
and  a person  thereafter  applied  for  homestead  entry  upon  such 

i3  The  Act  of  1887  provided  for  allotments  of  varying  Amount  to 
various  cIufsps  of  Indians,  For  example,  a head  of  a family  was  to 
receive  a quarter  of  n section,  while  only  ime-eighth  of  n section  was 
to  be  allotted  to  a single  person  over  18  years  of  age  or  an  orphan 
under  18.  To  “each  other  single  person  under  eighteen  years  now 
living,  or  who  may  be  born  prior  to  the  date  of  the  order  of  the  Presi- 
dent,” sec.  1 specifies  the  allotment  of  on o-sixteenth  of  a section, 

sa  Tims  sec,  330  of  title  25  of  U.  S,  C.  which  is  derived  from  sec.  8 
of  the  General  Allotment  Act  expressly  provided  that : 

* * * sections  331  to  334,  inclusive,  336,  341,  348  to  350  in 

elusive,  and  381  [of  this  title]  shall  not  extend  to  the  territory 
occupied  by  tile  Cherokccs,  Creeks,  Choctaws.  Chiekasnws  Semi 
Poles,  and  Osncrf*  >nwi  pAnrins  n mi  Cnn.-.  . . .. ,1  — ' 


vi.vwi/icu  iiv  i.uu  uucruiseca,  ureeas,  i.uoemws.  Lmckasaws  Se,*..- 
noles,  and  Usage.  Miarnfes  and  Peorins,  find  Snrs  and  Foxes  In 
OKlalioimi  nor  to  any  uf  the  reservations  of  the  Seneca  Nation  of 
New  lork  Indians  in  the  State  of  New  York,  nor  to  that  strip 
of  territory  in  the  State  of  Nebraska  adjoining  the  Sioux  Nation 
on  the  south  added  hy  Executive  order. 

By  a proviso  annexed  to  the  Act  of  February  28,  1801,  26  Stat.  7D6 
it  was  provided  that  no  Allotment  of  lands  shall  bo  made  or  Annuities  of 
money  paid  to  any  of  the  Such  imd  Foxog  of  Missouri  who  are  not  enrolled 
as  members  of  said  tribe  on  January  1,  1800. 

On  the  other  hand  the  provisions  of  secs,  331  to  334,  336,  341,  348,  3ri0 
and  381  of  title  25  of  V . S.  C,  (Supp.)  have  by  see,  340,  which ’is  derived 
from  the  Act  of  March  2,  1880,  25  Stab  1013,  been  extended  to 

* * * the  Confederated  Wen,  Peoria,  Kaskaskia,  and  Piankc 

show  tribes  of  Indians,  and  the  Western  Miami  tribe  of  Indians  lo- 
cated in  the  nor  then  stern  nnrf.  of  the.  former  Indian  Territory 
and  to  their  reservation,  in  the  same  manner  and  to  the  same 
extent  ns  if  said  tribes  had  not  been  excepted  from  the  provisions 
of  said  sections,  except  and  as  otherwise  hereinafter  provided. 

* See  Act  of  February  25,  1920,  e.  87,  41  Stab  452  for  the  Flathead 
Indians  nod  the  Act  of  March  3,  1921,  c,  135,  41  Stat.  1355  for  the 
Gros  Ventre  and  AsBlnlboine  Tribes  in  the  Fort  Belknap  Reservation, 
Broadly  speaking,  the  net  of  .1880.  known  hr  the  Nelson  act 

rftVlflPll  f />  V tho  AABElnii  hiT  “nil  thn  ,1  i tv  . * u....  j.' 


an  allotment,  the  Secretary  of  the  Interior  was  held  to  have 
authority  to  protect  the  Indian  in  his  allotment  even  though 
erroneously  made  and  to  deny  the  application  for  homestead 
entry,  since  to  have  allowed  the  entry  would  have  been  to  visit 
a considerable  injustice  upon  the  allottee,-6 

Section  336 31  of  title  25  of  the  United  States  Code  provides 
that  where  nny  Indian  entitled  to  an  allotment  should  settle 
upon  lands  of  the  United  States  not.  otherwise  appropriated  he 
should  be  entitled  to  have  the  same  allotted  to  him  in  the  manner 
piovided  for  allotments  to  Indians  residing  upon  reservations, 
and  such  allotments  were  not  to  exceed  40  acres  of  irrigable  land 
or  80  acres  of  noiiirrigable  agricultural  land,  or  160  acres  of 
nonirrigable  grazing  land. 

Under  section  337  of  title  25  of  the  United  States  Code,77  the 
Secretary  of  the  Interior  is  permitted  in  his  discretion  to  make 
allotments  within  the  national  forests  to  Indians  who  were  liv- 
ing on  lands  included  in  a national  forest  or  who  had  made  Im- 
provements thereon  and  were  not  entitled  to  an  allotment  on 
any  existing  reservation  or  whose  tribal  reservation  was  not 
sufficient  to  give  each  member  an  allotment. 

As  pointed  out  in  Chapter  8,  the  allotment  of  lands  in  severalty 
did  not  in  any  way  affect  the  guardian-ward  relationship  exist- 
ing between  the  national  government  and  the  Indian38  nor  did 
it  affect  the  authority  of  the  Commissioner  of  Indian  Affairs  to 
remove  collectors  from  the  reservation.30  it  has  also  been  held 
that  an  allotment  system  does  not  deprive  the  tribe  of  the  right 
to  regulate  the  domestic  affairs  of  its  members.30 

A.  ELIGIBILITY 


“V,  J.IIP  m i oi  .iocm.  Known  an  tne  Nelson  act, 

provided  for  the  cession  by  “all  the  different  bands  or  tribes  of 
Chippewa  Inula  as  in  the  State  of  Minnesota”  of  all  their  title 
and  interest  in  and  to  their  reservations  in  said  State  not  needed 
i allotments  of  land  in  severalty  in  conformitv 
with  the  net  of  February  8,  1887  (24  Stat,  388),  and  for  the  “ale 
of  the  remaining  lands.  * * • ' H - 

The  act  of  April  28,  1004  (33  gtnt.  539),  known  ns  the  Stcen- 
erson  act,  providing  for  allotments  to  Indians  on  the  White  Earth 
reservation  In  Minnesota.  Authorized  allotment  ”to  each  Chippewa 
Indian  now  legally  residing*  upon”  that  reservation  under  treaty 
?i  an?n4°Bf  V?St?S.  statP  ,in  accordance  with  the  express  prom* 
he  made  by  the  Commissioners  appointed  under  the  net.  of 
January  14,  1889,  (Op.  Sol,  I,  D.,  M.  15DD4,  January  8,  1927.) 

* * * We  Jrenuenriy  find  nets  of  Congress  directing  allotments 

on  particular  Indian  reservations  to  be  made  in  accordance  with 
the  general  allotment  laws  of  the  United  States.  When  so  made 
for  all  practical  purposes,  such  allotments  are  to  be  regarded  as 
l?«n  Pe+5cope  of  the  general  allotment  act.  _Tbe  chief 
difference  lies  in  the  area  received  by  the  allottees.  Under  the 
general  allotment  act.  ordinarily,  each  Indian  receives  So  n creS 
of  ngricunuml  or  160  acres  of  grazing  land,  whKundertho 
acts  relating  to  particular  reservations  they  frequently 
receive  con siderably  more,  gee  the  act  of  May  30  idol  (35 
nf avnwh  i the  Fort  Feck  Reservation  and  the  net 

i?4  S+nt+*?03S]  Is*  amended  June  30,  1919 
*-  ,**  relating  to  the  Blaekfoot  reservation  both  of 

are  also  In  the  State  of  Montana.  Both  of  these  acts 

SStf  SUEZ  « f^JBSS^ffiSSS 

8,  1887,  as  amended,  (Op.  Sol.  I.  D„  M.1249B,  June  6,19at) 


Insofar  as  eligibility  to  receive  an  allotment  depends  upon 
triftnl  membership  the  cases  and  statutes  on  the  subject  have 
been  elsewhere  discussed.31 

In  litigation  dealing  with  the  eligibility  of  Indians  entitled  to 
allotments,  it  has  been  held  that  the  fact  that  a member  of  a 
tribe  is  born  after  the  passage  of  the  General  Allotment  Act  does 
not  disqualify  him.32  It  has  also  been  held  that  an  Indian 
woman,  though  married  to  a white  man,  is  head  of  her  family 
and  that  her  children  who  maintained  their  tribal  relations  were 
entitled  to  allotments  as  members  of  the  tribe,33  In  the  case  of 
La.  Clair  v.  United  State* * the  court  held  that  adopted  mem- 
bers of  the  Yakima  tribe,  who  were  formerly  Puyallup  Indians 
and  whose  parents  had  received  allotments  on  the  Puyallup 
Reservation  as  heads  of  families,  were  nevertheless  entitled  to 
allotments  in  the  Yakima  Reservation.35  On  the  other  hand,  it 


"Baldwin  V.  Keith,  13  Okln.  624.  75  Pnc.  1124  (1904).  For  a dii- 
th*  Secretary’®  power  over  Indian  lands,  sec  Chapter  5,  sec.  11 
of  section  was  derived  from  sec.  4 of  the  Act  of  February  28, 

m “*d  hy  see- 17  of  the  Act  of  Junc  25' 
"Act  of  June  2D,  1910,  sec.  31,  36  Stat.  855,  863. 

1006)**  ^ 2C*  8110  Il0lUster  v-  UnUvd  States,  145  Fed,  773  (C.  C.  A,  8, 

m Rainhotc  v.  Yawl  ft,  101  Fed.  885  (C.  C A 8 1Q08) 

^ Yakima  Joey.  ToJsJap,  19i  Fed.  516  (c/c.  Ore.  1910).  And  see 
Chapter  7,  sec,  5. 

•"See  Chapter  1,  sec.  2;  Chapter  5,  sec.  13;  Chapter  7,  sec  4 

Unite#  States  v.  Fairbanks,  171  Fed,  337,  339  (C,  C.  A.  8 1900) 
nffd  sub  nooi,  Fairbanks  v.  United  States,  223  U.  B 215  ^24  (1012) 
^Bonifery.  Smith,  1 66  Fed.  846  (C.  C.  A.  9,  1909).  _ And  cf,  Ladio*  v 
Roland,  & How.  581  (1844),  holding  that  widow  living  with  grandchil- 
dicn  was  head  of  family,  entitled  to  allotment  under  Crook  Treaty  of 

n ih'  ! SV9**  7 Stat  3C0-  aM  °btalwa  ««•  thereto  hy  application 
although  President  attempted  to  award  tiilc  to  another  ’ 

«1S4  Fed.  128  (C.  C.  E,  D.  Wash,  1010). 

3*  111  MitcJieU  y.  United  States,  22  F.  2d  771  (C,  C,  A 9 1927)  it 

l»  fbnb "nd.e1v  r.eCU,nt,on  ^Hiring  (hat  adoptions  hi  approved 
nLb  .fn  rt  Interior  and  the  Indian  Commissioner,  an  adop- 

tion without  such  approval  did  not  entitle  the  Indian  to  an  allotment 
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has  been  held  that  a tribal  Indian  living  apart  from  the  tribe 
and'  off  the  reservation  Is  not  entitled  to  an  allotment  on  the 
reservation.86  This  does  not  mean,  of  course*  that  the  Indian 
had  to  be  on  the  reservation  the  instant  the  Allotment  Act  was 
passed,17 

An  Indian  may  not  have  allotments  from  two  different  tribes;  a 
nor  claim  an  allotment  under  h!s  English  name  and  thereafter 
claim  one  under  an  Indian  name.39 

Although  the  allotment  rolls  have  been  deemed  conclusive  and 
final  evidence  of  the  right  of-  any  Indians  of  a reservation  to  an 
allotment48  it  has  been  held  that  they  may  be  changed  by  the 
Secretary  to  correct  mistakes/*1 

B.  SELECTION  OF  ALLOTMENT 

Section  332  4r  of  title  25  of  the  United  States  Code  deals  with 
the  selection  of  allotments  and  provides  that  the  Indians  are  to 
do  the  selecting,  the  heads  of  families  selecting  for  their  minor 
children,  and  the  Indian  agent  is  to  make  the  selection  for  each 
orphan.  The  selections  are  to  be  made  In  such  manner  as  to  in* 
elude  the  improvements  of  the  Indian  making  the  selection.  The 
Sniireme  Coiirt  lias  upheld  the  validity  of  this  clause  giving  a 
preferential  right  to  certain  lands  to  Indians  who  had  occupied 
them  and  had  made  improvements  thereon,  prior  to  the  passage 
of  the  Allotment  Act  affecting  the  lands  of  his  tribe/8 

Congress  also  provided  that,  if  an  Indian  failed  to  make  his 
selection  within  four  years  after  the  President  authorized  an 
allotment  on  a particular  reservation,  the  Secretary  of  the 
Interior  could  direct  the  agent  of  such  tribe  or  a special  agent* 
if  there  were  no  agent,  to  make  the  selection.  The  Supreme 
Court  1ms  sustained  the  power  of  the  Dawes  Commission  to 
place  members  of  the  Creek  Nation  on  the  allotment  roll,  upon 
their  refusal  to  select  allotments/1 

The  term  “select,'*  used  with  reference  to  selection  of  allot- 
ments by  Indians,  as  defined  by  the  Cherokee  Allotment  Agree- 
ment45  and  the  Choctaw-Chickasaw  Supplemental  Agreement/* 
means  a formal  application  for  a particular  tract  or  tracts  of 
land  in  the  land  office  established  by  the  commission  for  the 
particular  tribe  or  nation/7 

It  has  been  held  that  section  382  contemplates  a selection  by 
a living  Indian  only.  Thus  the  death  of  a Chippewa  Indian 
before  making  a selection  of  an  allotment  under  the  Nelson  Act 
terminated  his  right  to  an  allotment.43  Where  a right  to  the 
allotment  becomes  equitably  vested  in  the  allottee/6  the  act  of 

so  Lemhttx  v.  United  States*  IS  F.  2d  518  (C.  C,  A,  8,  ,1920),  cert,  den, 

273  U.  S.  749,  But  cf.  Vezina  v,  United  States , 245  Fed.  411  (C.  C.  A. 

8,  1017),  Under  Act  of  June  7.  1807,  c.  3,  30  Stat,  02.  90,  25  U-  S-  C,  184. 

** Jlp-pu  tge-mU-kin  v.  Smith,  194  U,  S,  401  (1004).  And  see  Fair- 
banks v.  United  States , 223  U.  S,  215,  225  (1912). 

38  Josephine  Valley  at  ok,  19  L»,  D*  329  (1894), 

Tiger  v.  Twin  State  Oil  Go.,  48  F,  2d  SOD  (C,  €.  A,  10,  1931), 

46  See  Act  of  March  3,  1921,  41  Stat.  1355  (Fort  Belknap  Reservation)  ; 
Op,  Sol,  I,  Di(  M.7599,  June  9,  1922.  See  also  Chapter  5,  sec.  13. 

41  Op,  Sol,  I,  D,,  M.7D99,  June  9,  1022.  See  also  Chapter  5,  see,  13, 

43  This  section  was  derived  from  sec,  2 of  the  General  Allotment  Act. 
On  selection  of  allotment  for  minors  and  incompetents,  see  Chapter  8, 
sec.  8A, 

43  E.  gr,,  Homage  v.  Martin,  242  U,  S,  380  (1917),  See  also  Smith  v\ 
Bonifer*  154  Fed,  883  (C,  C,  Ore,  1007),  nff’d  sub  nom,  Bonifer  v,  Sinith, 
166  Fed,  846  (C.  C,  A,  9,  1909), 

44  United  States  v.  Wildcat,  244  U.  S.  Ill  (1917).  See  Chapter  5. 
sees.  6 and  IS, 

40  Act  of  March  1,  1901*  81  Stat,  861. 

« Act  of  June  80,  1902,  32  Stat,  500, 

« See  Millet  V.  Bilby,  HO  Okln,  241,  237  Fnc.  859  (1925). 

w Iai  Roque  v.  United  States,  239  U,  S,  62  (1915),  See  also  Chapter  9, 
sec.  S ; Taylor  v.  United  States,  230  Feel.  580  (C.  C,  A.  8,  1916), 

49  See  Op.  Sol.  I,  B.,  M.2S0SG,  July  17,  1036,  55  I.  D.  295.  Where 
Indians  had  mnde  selections  prior  to  the  passage  of  the  Wheeler-Howard 
Act  and  approval  was  not  of  a discretionary  nature  hut  was  lacking  because 


the  allotting  commissioners  in  thereafter  wrongfully  allotting 
the  land  to  another  does  not  operate  to  cut  off  the  heirs  of  the 
person  originally  entitled  to  the  allotment/'0 

C,  APPROVAL  OF  ALLOTMENT 

Section  333“  provides  that  after  the  filing  of  the  selection 
the  allotments  shall  be  made  by  special  allotting  agents  or  by 
the  agents  or  superintendents  in  charge  of  the  reservations  on 
which  the  allotments  are  directed  to  be  made/3 

After  an  allotment  has  been  approved,  the  allottee  Ls  entitled 
to  have  the  land  patented  to  him/3  even  after  the  passage  of 
the  Wheeler-Howard  Act  which  provided  that  *'*  * * no  land 

* * * shall  be  allotted  * * * to  any  Indian/’ 34 

D.  CANCELLATION 

As  might  be  expected,  the  wholesale  allotment  of  lands  in 
severalty  which  characterized  Indian  administration  for  many 
years  resulted  in  numerous  instances  lu  injustice  to  the  allottee.^ 
This  injustice  took  the  form  very  often  of  the  allotment  of  a 
parcel  of  land  which  waig  unsuitable  for  any  purpose  to  which 
the  allottee  could  reasonably  be  expected  to  put  it,  .To  remedy 
ill  part  this  situation,  Congress  in  I90firi0  provided  for  the  cflii- 

of  clerical  error,  it  was  held  that  tlie  Indiana  were  entitled  to  the 
approval  and  patenting  of  their  selections,  even  after  the  passage  of  the 
snid  act  which  provided  that  “*  * * no  land  * * * shall  be 
allotted  * * * to  any  Indian.’'  Act  of  June  18,  1934,  48  Stat,  984, 
But  cf,  Lcmicux  v.  United  States,  15  F.  2d  518  (C.  C.  A,  8,  1926),  cert, 
den,  273  U.  S,  749,  where  the  approval  was  of  a discretionary  nature ; 
United  States  em  rel.  West  v.  Hitchcock,  205  U.  S.  80  (1907)  ; St.  Marie  v. 
United  States , 24  F.  Supp.  237  (D,  C.  S,  D.  Cal.  1938). 

60i?r)ni7cr  v.  Smith , 166  Fed.  846  (C.  C-  A.  9,  190D)  ; Smith  v.  Bonifer, 
132  Fed.  889  (C-  C,  Ore.  1904), 

61  25  U.  S-  C.  333*  derived  from  Act  of  February  8,  1887,  24  Stat,  388 
and  Act  of  June  25,  1910,  36  Stat,  855,  858. 

62  Sec.  3 of  Act  of  February  8*  1887,  24  Stat,  388,  provided  only  for 
agents  and  special  agents  fulfilling  this  duty,  but  sec,  9 of  the  Act  of 
June  25,  1910,  36  Stat,  855,  858*  provided  for  the  inclusion  of  superin- 
tendents as  performers  of  this  function, 

25  U.  S.  C,  338,  derived  from  the  Appropriation  Act  of  April  4*  1910, 
see,  1,  36  Stat,  269,  270,  required  the  Secretary  of  the  Interior  to 
transmit  annual  reports  to  Congress  of  the  cost  of  survey  and  allotment 
work  on  Indian  reservations  generally.  This  section  was  repealed  by 
the  Act  of  May  29,  1928,  sec.  64,  45  Stat,  986. 

65  The  allottee  may  bring  mandamus  to  obtain  the  patent,  See  Fachon 
v.  Nichols -Chisholm  Lumber  Go ,,  126  Minn,  303,  148  N,  W.  288,  290 
(1914),  But  when  an  allotment  has  not  been  approved,  approval  and 
issuance  of  patent  cannot  be  compelled  by  mandamus.  United  States 
ex  rel . West  v,  Hitchcock,  20B  U.  S3.  80  (1907)  ; St,  Marie  v,  United 
States*  24  F.  Supp.  237,  (D,  C.  S.  D.  Calif.  1938),  On  when  mandamus 
will  issue,  gee  Chapter  5,  see.  13B, 

M Op,  Sol,  I.  B,  M.2S08G,  July  17,  1935,  55  I.  D,  295. 

K Section  343  of  title  25  of  the  U,  S,  Code  provides : 

In  all  cases  where  it  shall  appear  that  a double  allotment  of 
land  1ms  been  wrongfully  or  erroneously  made  by  the  Secretary 
of  the  Interior  to  any  Indian  by  an  assumed  name  or  otherwise, 
or  where  a mistake  hag  been  made  in  the  description  of  the  land 
inserted  iu  any  patent,  said  Secretary  is  authorized  and  directed, 
during  the  time  that  the  United  States  may  hold  the  title  to  the 
land  in  trust  for  any  such  Indian,  and  for  which  a conditional 
patent  may  have  been  Issued,  to  rectify  and  correct  such  mis- 
takes and  cancel  any  patent  which  may  have  been  thus  erroneously 
and  wrongfully  issued  whenever  in  his  opinion  the  same  ought 
to  be  canceled  for  error  Id  the  issue  thereof,  * * * 

™ Act  of  March  3,  1909,  35  Stat,  781,  784, 

From  time  to  time  Congress  has  enacted  sundry  statutes  permitting 
Indians  to  surrender  the  lands  allotted  to  them  and  select  other  landi 
in  lieu  thereof.  See  Acts  of  October  19.  1888,  25  Stat.  'All,  612,  25 
U,  B,  C,  350  « January  26,  1895,  28  Stat.  641,  25  V,  S,  C,  343 ; April  23, 
1904,  33  Stat.  297,  25  U.  S : C,  343  ; March  3,  1909,  35  Stat.  781,  784, 
25  U.  S.  C,  344.  See,  2 of  the  Act  of  1888,  supra*  which  baa  been 
incorporated  in  sec.  350  of  25  U,  S,  C,,  reads  : 

The  Secretary  of  the  Interior  is  hereby  authorized,  in  his  dis- 
cretion, and  whenever  for  good  and  sufficient  reason  he  shall 
consider  it  to  be  for  the  best  interest  of  the  Indians,  in  making 
allotments  under  the  statute  aforesaid,  to  permit  any  Indian  to 
whom  a patent  has  been  issued  for  land  on  the  reservation  to 
which  such  Indian  belongs,  under  treaty  or  existing  law,  to 
surrender  such  patent  with  formal  relinquishment  by  such  Indian 
to  the  United  states  of  ail  his  or  her  right,  title,  and  interest 
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collation  of  an  allotment  of  unsuitable  land  and  the  exchange 
therefor  of  other  land.  This  act  has  been  incorporated  in  section 
344  of  title  25  of  the  United  States  Code.57  Its  provisions  are: 

If  any  Indian  of  a tribe  whose  surplus  lands  liave  been 
ceded  or  opened  to  disposal  has  received  an  allotment 
embracing  lands  unsuitable  for  allotment  purposes,  such 
allotment  may  bo  canceled  and  other  unappropriated,  un- 
occupied, and  unreserved  land  of  equal  area,  within  the 
ecacfl  portions  of  the  reservation  upon  which  such  Indian 
belongs,  allotted  to  him  upon  the  same  terms  and  with 
the  same  restrictions  as  the  original  allotment,  and  lands 
described  in  any  such  canceled  allotment  shall  be  dis- 
other  ceded  lands  of  such  reservation.  This 
provision  shall  not  apply  to  the  lands  formerly  comprising 
Sccretar^  of  the  Interior  is  author- 
into  effect  T e nile®  a,ld  reflations  to  carry  this  law 


iv  *1  l Se*retory  of  the  Interior  is  hereby  author. 

) d'  lx\  hm  discretion,  to  cancel  any  patent  in  fee  simple 
to  au  Indian  allottee  or  to  his  heirs  before  the  end 
ot  the  period  of  trust  described  in  the  original  or  trust  pat- 
ent iSsitcu  to  such  allottee,  or  before  the  expiration  of  anv 
extension  ot  such  period  of  Inwt  by  the  iTmdouf,  where 
such  patent  in  fee  simple  was  issued  without  the  con- 
sent or  an  application  therefor  by  tho  allottee  or  by  his 
heirs:  1 roridvd,  That  the  patentee  has  not  mortgaged  or 
sold  any  part  of  the  land  described  in  such  patent;  Pm- 
" Tint  upon  cancellation  of  such  patent  in  fee 
simple  the  hind  shall  have  I lie  same  status  as  though  such 
fop  patent  liad  never  been  issued, 

E,  SURRENDER 

Section  40S,  title  25,  of  tlie,  United  States  Code"  provides: 


in  1027  Congress  also  provided  for  the  cancellation 
patents  issued  without  tlie  consent  of  the  Indian : “ 


of  fee 


If  If  Sis  5 

th«ei  lan<J  receive  patent  therefor,  under  the  provisions  oi 
the  act  of  February  eighth,  eighteen  hundred  and  Peighfy!sovcS, 

°f  the  aecosstty  for  notice  and  nn  opportunity  to 
he  heard,  see  Fairbanks  v.  United  States,  223  u.  S.  215  (1912) 

“Act  of  February  so,  1037,  e.  213.  44  Stat.  1247,  23  U.  8.  C.  352n, 
Pnrtrnl  cancellation  was  also  provided  for.  Act  of  February  20,  1927 

'or°iT2B  t®So, 1247,  aS  nmonaed  b’ebrua ry  21,  1031,  c.  271,  40  Stat. 
.3  U.  S.  C,  332b.  For  an  analysis  of  tho  power  of  the  Secretary  to 

see  On  Vo?  flt”ntlK®^‘,wltll^t  request  from  the  Indian  concerned. 

Chapter  fa!' eec  ob  ' AW,H‘  193°-  See  ch»^p 


In  any  case  where  an  Indian  lias  an  allotment  of  laud, 
or  any  right,  tltlu,  or  interest  ill  such  an  allotment,  the 
Secretary  of  the  Interior,  in  his  discretion,  may  permit 
such  Indian  to  surrender  such  allotment,  or  any  right,  title, 
or  interest  1 herein,  by  such  formal  relinquishment  as  may 
be  prescribed  by  (he?  Secretary  of  the  Interior,  for  the 
benefit  of  any  of  his  or  her  children  to  whom  no  allot- 
ment of  land  shall  have  been  made;  and  thereupon  the 
Secretary  of  the  Interior  shall  cause  the  estate?  so  re- 
linquished fo  be  allotted  to  such  child  or  children  subject 
to  nil  conditions  which  attached  to  it  before  such 
relinquishment. 


1 it* iv,  svu.  o,  ou  &tm,  soo,  but}.  For  regulations 

regarding  millotinunt  of  lajulb  to  unallotted  Indian  children  gee  2n 
C,  F.  It.  52,1=52. 2. 


SECTION  3.  POSSESSORY  RIGHTS  IN  ALLOTTED  LANDS 


All  allottee  ordinarily  acquires  by  virtue  of  bis  allotment  full 
possessory  right  with  respect  to  the  Improvements  and  the  tim- 
ber upon  ins  allotment  ns  well  as  the  minerals  beneath  it. 
Occasionally,  by  the  term  of  special  allotment  acts,  the  min- 
erals  are  reserved  to  the  tribe  in  which  event  the  allottee  ac- 
quires  nt  best  a right  to  shore  in  the  income  flowing  therefrom.66 
His  right  of  ownership  in  timber  is  limited  only  by  tho  statutory 
restriction  on  alienation.”1  These  restrictions  upon  alienation 
are  elsewhere  discussed.™  When  the  allottee  acquires  his  patent 
in  fee,  however,  his  right  of  use  and  enjoyment  becomes  an 
absolute  right  of  ownership. 

The  allottee’s  right  to  wo  ter  is  recognized  by  the  General  Al- 
lotment Act section  7 of  which  provides : 

That  in  eases  where  the  use  of  water  for  irrigation  is 
necessary  to  render  the  lands  within  any  Indian  reserva- 
tion available  for  agricultural  purposes, "the  Secretary  of 
t Interior  be,  and  he  is  hereby,  authorized  to  proscribe 
such  rules  and  regulations  as  be  may  deem  necessary  to 
secure  a just  and  equal,  distribution  thereof  among" the 
Indians  residing  upon  any  such  reservations ; and  no  other 
appropriation  or  grant  of  water  by  any  riparian  propri- 
etor shall  be  authorized  or  permitted  to  the  damage  of 
any  other  riparian  proprietor. 

The  Supreme  Court  in  United,  States  v Powers **  declared  that 
under  the  doctrine  of  the  Tt alters  euse^*  waters  are  reserved  for 
the  equal  benefit  of  tribal  members  and  that  the  Secretary  of  the 


60  See  Chapter  15,  gee.  14,  fn,  280. 
81  See  see.  4 of  this  chapter 
® Ibid . 


«Act  Of  February  8,  1887,  24  Stat.  388,  25  U.  S.  C.  381.  Also  see 
Chapter  12,  gee.  7, 


04  305  U.  S,  527,  532-533  (1939). 

“ Winter*  V.  United  States,  207  U.  S.  004  (1908).  For  a further  dig 
eusgion  of  this  case  in  connection  with  tribal  water  rights,  gee  Chantei 
15,  9ec,  10,  - 


Interior  is  without  power  affirmatively  to  authorize  unjust  and 
unequal  distribution  of  water.  It  further  declared  that  when 
allotments  of  laud  were  duly  made  for  exclusive  use  anti  there^ 
after  conveyed  in  fee,  the  right  to  use  some  portion  of  tribal 
waters  essential  to  cultivation  passed  to  the  owner  of  the 
allotted  la  ml,  including  both  the  allottees  and  those  who  took 
from  them  by  conveyance  or  by  purchase  of  land  of  deceased 
allottees  at  Government  sales. 

The  Powers  case  compels  the  view  that  the  right  to  use  water 
Is  a right  appurtenant  to  the  land  within  the  reservation,  and 
that  unless  excluded  it  passes  to  each  grantee  iu  subsequent 
conveyances  of  allotted  land  “ 

In  accordance  with  the  doctrine  that  the  United  States  has 
exclusive  jurisdiction  over  rese*  ation  lands  unless  it  has  speci- 
fied that  state  statutes  shall  be  controlling,  it  has  been  held  67 
that  an  allottee  cannot  under  the  state  laws  relating  to  the 
appropriation  of  water  acquire  any  right  whatsoever  In  waters 
reserved  to  the  tribe. 


* <*  *■  vfa’obuufv  vvij  I tJ  Fi  U > I ( 

tbe  court  bad  occasion  to  restate  the  doctrine  of  the  Powers  case 
said  * 


It 


^ purpose  of  this  statute  is  to  provide  for  thp  di=u 

tributJen  of  the  right  to  use  the  water  to  the  individual  Indians. 
United  States  v.  Powers,  * * The  right  to  use  tho  wnter 

toft  distribution  of  it  by  the  Secretary  o£  the  Interiofmay 
inchoate  in  the  sense  that  the  precise  amount  or 
extent  of^  the  right  assigned  to  an  individual  allot  tee  would  ho 
undetermined,  but  the  right  is  vested  in  so  far  as  the  existence 
f!fe  right  / jse  the  water  in  tho  allottee  ia  concerned.  This 
Tight  is  nppui. v_oant  to  the  land  upon  which  it  is  to  be  used  hv 
" V11  °llottee  became  seized  of  foe  simple  title 
after  the  removal  of  the  restrictions  of  the  trust  patent  then  a 
conveyance  of  the  land,  in  the  absence  of  a contrary  intention 

S£r0peutf4  o?u7(ly  t ripht  to  the  water  as  an  appur- 
tenance, United  States  v.  Powera,  supra,  (p,  669)  LV 

0T  United  States  V,  Mclntirc , id  F.  2d  050  (C.  C.  A D,  1939)  rev’e 
22  F,  gupp.  316  (D,  C,  D.  Mont.  1937),  * *’  ' g 


o 
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Likewise,  where  statutory  attempts  have  been  made  to  rele- 
gate water  rights  of  Indians  on  certain  reservations  io  the  juris’ 
diction  of  particular  states  by  requiring  that  state  statutes  be 
complied  with  in  securing  water  rights  for  the  irrigation  of 
Indian  land,08  it  has  been  held  ® that  since  the  statute  contained 
no  specific  grant  of  the  reserved  waters  to  the  state  it  could 
not  he  construed  as  the  intent  of  Congress  to  take  from  the 
Indians  a vested  right  mid  provide  in  lieu  thereof  only  n 
means  for  acquiring  an  inferior  and  secondary  right. 

The  water  right  guaranteed  an  allottee  of  Indian  land  has 
sometimes  been  defined  in  treaty  or  agreement.75  In  United  States 

rs  Act  of  June  21,  1000,  34  Stat.  B25,  375  (Uintah  Project  In  Utah)  ; 
Act  of  March  3,  1005,  33  Stat.  1010  (Shoshone  Project  In  Wyoming), 

*»  United  States  v,  Parkins,  18  F.  2d  642  (D,  C.  Wyo.  1026). 

"<*Act  of  June  G,  1900,  with  the  Fort  Hall  Indians,  31  Stat.  672. 
For  a statute  guaranteeing  a similar  right,  see  Act  of  May  IS,  1916,  30 
Stat.  123,  130, 


V.  Hilmer,11  involving  such  an  agreement,  it  was  held  that  a pur- 
chaser from  tlie  allottee  acquires  a water  right  for  the  actual 
acreage  under  irrigation  at  the  time  title  passes  from  the  In- 
dians, and  for  such  additional  acreage  as  can  be  placed  under 
irrigation  within  a reasonable  time. 

On  the  other  hand,  a purchaser  from  an  allottee  is  without 
right  to  appropriate  to  liis  private  use  water  from  a creek,  most 
of  which  comes  primarily  from  a Government  irrigation  system 
constructed  after  he  acquired  title  to  the  land,  which  uses  the 
creek  bed  for  a distance  as  a canal  to  reach  customers  below.73 

71  27  F.  2d  900  (D.  C.  E.  D.  Idaho  1028). 

73  United  States  v.  ParMnei  18  F.  2d  042  (D.  C.  Wyo.  1026).  For  n 
holding  that  one  who  purchases  land  in  wliut  was  formerly  an  Indian 
reservation  from  tb«  United  States  may  not  appropriate  water  for  the 
irrigation  of  his  land  from  an  irrigation  difcli,  which  the  United  States 
had  constructed  for  tbo  benefit  of  Indian  allottees,  see  United  States  v, 
Morrison , 203  Fed,  364  (C,  C,  Colo,  1001). 


SECTION  4.  ALIENATION  OF  ALLOTTED  LANDS 


Since  tribal  lands  are  generally  nonalionable  without  the  com 
gent  of  the  Federal  Government ' it  was  natural  that  Congress 
should  continue  federal  control  of  land  alienation  when  tribal 
land  passed  into  the  hands  of  individual  Indians,  The  same  cou- 
nsel orations  that  lay  behind  the  former  restrictions— the  desire 
to  protect  the  Indian  against  sharp  practices  leading  to  Indian 
landlessness,  the  desire  to  safeguard  the  certainty  of  titles,  and 
the  urge  to  continue  an  important  basis  of  governmental  activ- 
ity—operated  in  the  case  of  allotted  lands.  The  first  of  these 
motives  is  usually  stressed  in  the  opinions.  Typical  of  the  eases 
is  the  discussion  by  the  Court  of  Appeals  in  Rcc7c  v.  Flounioy 
Live-Stock  d Real-Estate  Go.72: 

* * * These  limitations  upon  the  power  of  the  Indians 

to  sell  or  make  contracts  resisting  land  that  might  be 
set  apart  to  them  for  their  individual  use  and  benefit  were 
imposed  to  protect  them  from  the  greed  and  superior 
intelligence  of  the  white  man.  Congress  well  knew  that 
if  these  wards  of  the  nation  were  placed  in  possession  of 
real  estate,  and  were  given  capacity  to  sell  or  lease  the 
same,  or  to  make  contracts  with  white  men  with  refer- 
ence thereto,  they  would  soon  be  deprived  of  their  several 
holdings ; and  that,  instead  of  adopting  the  customs  and 
habits  of  civilized  life  and  becoming  self-supporting*  they 
would  speedily  waste  their  substance  and  very  likely 
become  paupers.  The  motive  that  actuated  the  lawmaker 
in  depriving  the  Indians  of  the  power  of  alienation  is  so 
obvious,  and  the  language  of  the  statute  in  that  behalf 
is  so  plain,  as  to  leave  no  room  for  doubt  that  congress 
iti tended  to  put  it  beyond  the  power  of  white  men  to 
secure  any  interest  whatsoever  in  lands  situated  within 
Indian  reservations  that  might  be  allotted  to  Indians. 
This  conclusion  is  fortified  by  an  amendment  to  the  act 
of  February  8,  1887,  which  was  adopted  on  February  28. 
1891  (20  Stat.  794,  c.  3SS),  whereby  power  was  conferred 
upon  the  secretary  of  the  interior  to  prescribe  regulations 
and  conditions  for  the  leasing  of  lands  allotted  to  Indians 
under  the  previous  act  of  February  8,  1887,  whenever,  by 
reason  of  “age  or  other  disability,”  the  allottee  was  not 
able  to  occupy  or  improve  the  land  assigned  to  him  with 
benefit  to  himself.  It  Is  manifest  that  the  amendment  in 
question,  authorizing  allotted  land  to  he  leased  in  certain 
cases,  under  the  direction  of  the  secretary  of  the  interior, 
was  unnecessary  if  power  to  execute  leases  of  allotted 
lands  had  already  been  conferred  by  previous  enactments 
or  treaty  stipulations,  The  last-mentioned  act,  therefore, 
is  a legislative  declaration  that  congress  did  not  intend 
by  any  previous  statute  to  authorize  the  leasing  of  any 
lands  that  might  be  assigned  to  Indians  to  be  held  by  them 
in  severalty.  (F.  34-35.) 

™65  Fed,  30  <C,  C.  A.  S,  1894),  app.  flUm.  163  U.  8.  686. 


The  opinion  in  Lypins  v.  McGrath"*  throws  added  light  upon 
this  basic  policy : 

* * * win  it  was  tlie  purpose  of  imposing  a restric- 

tion upon  the  Indian's  power  of  conveyance-  Title  passed 
to  him  by  the  patent,  and  but  for  the  restriction  he  would 
have  had  the  full  power  of  alienation  the  same  as  any 
holder  of  a fee  simple  title.  The  restriction  was  placed 
upon  his  alienation  in  order  that  he  should  not  be  wronged 
In  any  sale  he  might  desire  to  make;  that  the  consider- 
ation should  he  ample;  that  he  should  in  fact  receive  it, 
and  that  the  conveyance  should  be  subject  to  no  unreason- 
able conditions  or  qualifications.  It  was  not  to  prevent 
a sale  and  conveyance,  but  only  to  guard  against  imposi- 
tion therein.  When  the  Secretary  approved  the  convey- 
ance it  was  a determination  that  the  purposes  for  which 
the  restriction  was  imposed  had  been  fully  satisfied ; that 
the  consideration  was  ample;  that  the  Indian  grantor  had 
received  it,  and  that  there  were  no  unreasonable  stipuhi- 
lations  attending  the  transaction.  AU  this  being  accom- 
plished, justice  requires  that  the  conveyance  should  be 
upheld,  and  to  that  end  the  doctrine  of  relation  attaches 
the  approval  to  tlie  conveyance  and  makes  it  operative 
as  of  the  date  of  the  latter. 

The  broad  power  of  Congress  to  effectuate  this  policy  and  the 
extent  to  which  the  enforcement  and  relaxation  of  restraints 
upon  alienation  have  been  entrusted  to  the  Secretary  of  the 
Interior  have  been  discussed  in  Chapter  5.76 

A,  LAND  76 

The  policy  of  restricting  alienation  finds  expression  in  provi- 
sions of  allotment  acts  forbidding  alienation  of  lands  during  a 
fixed  period  of  years  without  the  consent  of  some  administrative 
officer,  generally  the  Secretary  of  tlie  Interior.  The  provision 
contained  in  section  5 of  the  General  Allotment  Act 77  declares : 

* * * And  if  any  conveyance  ghall  be  made  of  the 

lands  set  apart  and  allotted  ns  herein  provided,  or  any 
contract  made  touching  the  same,  before  the  expiration 
of  the  time  above  mentioned,  such  conveyance  or  contract 
shall  be  absolutely  mill  and  void  : * * *. 


f*  184  U.  B.  169,  171-172  (1602) . 

7E  Bee  secs.  50  and  11, 

™ For  regulations  relating  to  sale  of  allotted  lands,  exclusive  of 
Five  Civilized  Tribes  lands,  see  25  C.  F,  R.  24 1.9-241. 88, 

it  04  Stat.  388,  889.  25  U.  S.  C.  348,  amended  in  other  particulars  by 
Act  of  March  3.  1001,  31  Stat.  1068,  1085.  Subsequent  statutes  author- 
izing alienation  of  lands  with  departmental  approval  are  noted  in 
Chapter  5,  sec,  HB. 
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We  Lave  elsewhere  noted  the  various  forms  in  which  restric- 
tions on  alienation  are  embodied,  notably  the  “trust  patent1*  and 
the  “restricted  fee.”  TB 

Prohibitions  against  alienation  have  been  broadly  interpreted 
in  the  light  of  the  policy  of  Congress  to  prevent  whites  from 
taking  advantage  of  the  Indians*1  This  Is  shown  by  the  inter- 
pretation of  the  term  “conveyance’*  by  the  Supreme  Court  of 
Oklahoma  in  the  case  of  Potter  v,  Vernon ; m 

Under  the  general  ride  that  all  instruments  affecting 
real  esinte  are  Included  under  the  word  “conveyance11 
are  included  the  following:  A mortgage  of  an  equitable 
Interest  (Sullivan  v.  Corn  Exchange  Bank,  154  App,  Div. 
2D2}  139  N,  Y,  S.  97)  * a leasehold  (Lembeek,  etc.,  Baffle 
Brewing  Co . v,  Kelly.  63  N,  J.  Eq.  401,  406,  51  A,  794)  ; 
of  personal  property  ( Patterson  v.  Jones,  89  Ala.  388,  300, 
8 So,  77)  : an  agreement  to  execute  a mortgage  (In  re 
Wight's  Mortg.  Trust , L.  R.  16  Eq.  41,  40)  ; an  assign- 
ment for  the  benefit  of  creditors  (Prouty  v.  Clark , 78 
Iciwa,  55,  50,  34  N.  W.  614)  ; an  assignment  of  a chose 
in  action  (Wilson  v.  Beadle , 2 Head  fTenn.]  510)  ; the 
satisfaction  of  a mortgage  (Foss  v.  Dullum,  111  Minn. 
220,  126  N.  W.  S20)  ; an  instrument  in  the  nature  of  n 
trust  deed,  even  without  a seal,  neknowledgement,  or 
witness  (White  v.  Fitzgerald,  19  Wis,  480)  ; a release,  as 
an  instrument  by  which  the  title  to  real  estate  might  be 
affected  in  law  or  equity  (Palmer  v.  Bates,  22  Minn.  532)  ; 
a release  of  a mortgage  (Baker  v . Thomas,  61  Hun,  17, 
35  N.  Y.  g,  359)  ; or  part  of  laud  covered  by  a mortgage 
(Merchant  v.  Woods,  27  Minn.  306,  7 N,  W,  826). 

It  is  true  that  under  our  statute  a mortgage  of  real 
estate  is  to  be  regarded  as  a lien  only,  but  the  lands  in 
question  are  Indian  lands,  with  reference  to  which  the 
federal  government  has  dealt  in  a peculiar  manner,  due 
to  peculiar  conditions.  Under  our  Oklahoma  laws  our 
citizens  have  the  right  to  transfer  without  let  or  hin- 
drance, nil  or  part  of  their  real  property,  but,  with  respect 
to  its  awards,  the  Indians,  the  government  has  always 
dealt  exclusively  with  the  transfer  of  their  lands,  not 
only  placing  restrictions  upon  the  lands  themselves,  but 
upon  those  who  owned  them.  In  this  ease  the  legality  of 
the  transfer  is  to  be  determined  by  interpretation  of  the 
act  of  Congress,  and  the  meaning  of  this  act  is  ascer- 
tained by  discovering,  not  wlmt  was  in  the  minds  of  the 
lawmakers  of  Oklahoma  in  passing  the  several  statutes 
with  reference  to  conveyances  and  transfers,  but  what 
was  in  the  mind  of  Congress  when  it  passed  the  Act  of 
May  27,  1908,  and  its  use  of  the  word  “conveyances”  in 
said  act.  We  must  assume  that  in  an  act  of  such  sweep- 
ing  proportions  it  was  intended  by  Congress  to  deal  finally 
and  comprehensively  with  the  subject  in  hand.  Section 
° t,ie  nc^  ll8GS  Ver^  general  terms : 

That  any  attempted  alienation  or  incumbrance  by 
deed,  mortgage,  contract  to  sell,  power  of  attorney  or 
other  instrument  or  method  of  incumbering  real  estate 
made  before  or  after  the  approval  of  this  act  which 
affects  the  title  of  the  land  allotted  to  allottees  of  the  Five 

<Sri“zetLT«l'ibr8o,o  * * shM  be  absolutely  null  and 

void.  35  Stat.  313. 


Section  9 seems  to  be  just  as  comprehensive  in  the  fol- 
lowing words : 

“That  the  death  of  any  allottee  of  the  Five  Civilized 
Tribes  shall  operate  to  remove  all  restrictions  upon  the 
alienation  of  said  allottees  land : Provided , That  no  con- 
veyance of  any  interest  of  any  full-blood  Indian  heir  in 
such  land  shall  be  valid  unless  approved  by  the  court  hav- 
ing jurisdiction  of  the  settlement  of  the  estate  of  said 
deceased  allottee.  * * *”  35  Stat  815. 

It  appears  to  us  that  the  words  “provided  that  no  con- 
veyance of  any  interest  of  any  full-blood  Indian  heir  in 
such  land”  could  hardly  be  more  comprehensive.  We 
think  that  the  words  “conveyance  of  any  Interest11  is  just 
as  comprehensive  and  perhaps  more  so  than  the  word 
alienation,1  and  yet  a valid  mortgage  is  often  the  first: 
step  in  a final  alienation  of  land  and  even  a foreclosure 
has  reference  hack  to  the  date  of  the  mortgage  and  must 
follow  the  terms  thereof* 

„ To  ffive  too  limited  or  restricted  a meaning  to  the  word 
conveyance”  and  yet  a comprehensive  meaning  to  the 
word  alienation”  in  the  act,  the  result  would  be  illogical, 
for  it  would  require,  for  the  making  of  a deed  by  the  full- 
niood  Indian  heir,  an  approval  of  the  county  court,  but  for 
the  execution  of  a mortgage  upon  his  land,  which  might 
easily  be  effective  to  transfer  his  title,  no  such  approval 
was  necessary.  This  could  not  have  been  in  the  mind  of 
Congress.  It  is  not.  to  be  supposed  that  Congress  inad- 
vertently or  through  oversight  failed  to  take  into  consid- 
eration that  the  Indian  might  wish  to  mortgage  his  land 
for  the  mortgaging  of  real  estate  is  almost  ns  old  as  our 
assurances  of  title,  so  that,  in  our  judgment,  they  either 
entirely  overlooked  this  contingency,  or  they  meant  the 
words  “conveyance  of  any  interest”  should  include  every 
written  instrument  which  might  affect  the  title.  It  has 
been,  and  properly  so  we  think,  the  design  of  the  govern- 
ment ns  rapidly  as  they  could  with  safety  to  permit  the 
Ridians  to  deal  with  and  have  charge  of  their  property, 
not.  only  for  the  benefit  of  the  community,  but  for  the  dis- 
tinct benefit  of  the  Indians,  by  casting  responsibility  upon 
them,  and  we  interpret  and  understand  this  act  of  Con- 

?nGSL evI<Jencing  disposition  of  the  government. 

( F.  614, ) 


”See  Chapter  5,  sec,  11E,  The  inability  of  incompetent  Inditing  to 
alienate  land  has  heen  discussed  in  Chapter  8,  sec,  8B(f). 

The  effect  of  bankruptcy  of  an  allottee  is  discussed  in  Chanter  S 
see.  70, 

A deed  Ih  not  executed  until  delivered;  hence,  until  the  Secretary  has 
removed  the  restrictions  upon  alienation  of  allotted  lands  effective  upon 
the  executing  of  a deed  by  an  allottee,  a deed  signed  by  the  allottee  and 
given  to  an  Indian  superintendent  for  transmission  to  a purchaser  does 
not  puss  title  and  is  subject  to  cancellation  by  the  Secretary  since  the 
execution  of  a deed  had  not  been  completed  by  delivery.  United  States 
v.  Lane,  258  Fed,  520  (App.  D.  C,  1919). 

An  order  of  the  Secretary  of  the  Interior  approving  an  Indian  agent’s 
recommendation  that  restrictions  on  alienation  be  removed  from  an 
allotment  to. he  effective  thirty  days  from  date  would  become  effective 
on  the  thirtieth  day  after  its  date  and  the  allottee  is  enabled  to  make 
*1917)  C0nV0^a“Ce  013  that  Lftinham  v.  McKeel,  244  U.  3.  582 

S*LT'!!i0r.  V‘  nr0Wn-  147  U-  S'  040  <1803> ! Wtoon  v.  Woodcock, 
64  Oklfl-  86.  166  Pac,  183  (1917). 

^129  Okla,  251,  264  Pac.  011  (1928).  , 


The  courts  have  also  considered  the  remedial  nature  of  this 
legislation  in  construing  the  extent  of  its  coverage.  In  holding 
that  homesteads  were  within  the  purview  of  the  General  Allot- 
ment Act,  Chief  Justice  Taft  said ; ,u 

We  find  that  the  Indian  Homestead  Act  of  July  4,  lg$4 
and  the  General  Allotment  Act  of  February  8,  1887  with 
its  various  amendments,  constitute  part  of  a single  sys- 
tem evidencing  a continuous  purpose  on  the  part  of  the 
Congress.  The  statutes  are  in  pari  materia,  and  must  be 
so  construed.  It  cannot  be  supposed  that  Congress,  in 
any  part  of  this  legislation,  all  of  which  is  directed  toward 
the  benefit  and  protection  of  the  Indians,  as  such,  intended 
to  exclude  from  the  beneficent  policy  which  each  Act  evi- 
dences, an  Indian  claiming  under  the  homestead  act,  even 
though  the  statute  uses  the  term  “allottee.”  If  there  were 
any  doubt  on  the  question,  the  silence  of  Congress  in  the 
face  of  the  long-continued  practice  of  the  Department  of 
the  Interior  in  construing  statutes  which  refer  only  to 
Indian  “allottees,”  or  Indian  “allotments,**  as  applicable 
also  to  Indians  claiming  under  the  homestead  laws,  must 
he  considered  as  “equivalent  to  consent  to  continue  the 
practice  _until  the  power  was  revoked  by  some  subsequent 
action  by  Congress.”  United  States  y.  Mi  divest  Oil  Co 
236  U.  §.  459,  4SL  (Pp.  196-197,) 

B,  TIMBER 

Section  406  of  title  25  of  the  United  States  Code  provides  t 03 

The  timber  on  any  Indian  allotment  held  under  a trust 
or  other  patent  containing  restrictions  on  alienations  may 
be  sold  by  the  allottee,  with  the  consent  of  the  Secretary 
of  the  Interior,  and  the  proceeds  thereof  shall  be  paid  to 


a!  United  States  v.  Jackson,  280  TJ,  S,  183  (1930)  * also  sec  Wiggan  v 
Gonad]!.  163  TJ.  S.  50  (1896), 

"Derived  from  Act  of  .Tune  25,  1910,  sec,  8,  36  Stat.  855,  857.  For 
regulations  regarding  timber,  gee  25  C.  F;.  R,  61,1-61.29. 
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Mu*  allot  too  or  dispuHod  of  for  his  benefit  under  regula- 
tion.? to  bo  prone ribod  by  the  Secretary  of  the  Interior, 

The  right?  of  an  allottee  to  sell  timber  on  hi?  allotment  with- 
out administrative  approval  had  been  determined  by  the  Su- 
preme Court  a few  yours  before  the  enactment  of  this  provision. 
The  Court  in  the  first  ease  held  that  the  restrictions  on  alienation 
did  not  preclude  a sale  by  the  allottee  of  timber  of  land  which 
was  capable  of  cultivation  after  the  cutting  of  the  timber.  The 
Court  said : ** 

* + ♦ it  hardly  needs  to  he  said  that  tlie  allotments 

were  intended  to  he  of  some  use  and  benefit  to  the  Indians. 
And,  it  will  he  observed,  that  on  that  use  there  is  no  re- 
nt mint  whatever.  A restraint,  however,  is  deduced  from 
the  provision  against  alienation,  the  supervision  to  which. 
It  is  asserted,  the  Indians  are  subject  and  the  character  of 
their  title.  It  is  contended  that  the  right  of  the  Indians 
is  that  of  occupation  only,  and  that  the  measure  of  power 
over  the  timber  on  their  allotments  «n  expressed  in  United 
State*  v.  Cook,  111  Wall.  fi!)2.  We  do  not  regard  that  case 
controlling.  The  ultimate  conclusion  of  the  court  was 
determined  by  the  limited  right  which  the  Indians  had  in 
the  lands  from  which  the  timber  there  In  controversy  was 

(Hit 

Certain  parties  of  the  Oneida  Indians  ceded  to  tlie 
United  States  all  the  lands  set  apart  to  them,  except  a 
tract  containing  one  hundred  acres  for  each  individual, 
m-  in  all  about  On. 000  acres,  which  they  reserved  to  them- 
selves, to  ha  held  as  other  Indian  hinds  aw  held . Home 
of  the  lands  wore  held  in  severalty  by  individuals  of  the 
tribe  with  the  consent  of  the  tribe,  but  tlie  timber  sued 
for  was  cut  by  a small  number  of  the  tribe  from  a part 
of  the  reservation  not  occupied  in  severalty.  It  was  held, 
citing  John  son  v.  McIntosh^  8 Wheat.  Hi4,  that  tlie  light 
of  the  Indians  in  the  land  from  which  the  logs  were  taken 
was  that  of  occupancy  only.  Necessarily  the  timber  when 
cut  "became  the  property  of  the  United  States  absolutely, 
discharged  of  any  rights  of  the  Indians  therein/*  It  was 
hence  concluded  "the  cutting  was  waste,  and,  in  accord- 
ance with  well -settled  principles,  the  owner  of  the  fee 
may  seize  the  timber  out,  arrest  it  by  replevin,  or  proceed 
in  trover  for  its  conversion.”  If  sncli  ■were  the  title  in 
the  ease  at  bar,  such  would  he  the  conclusions.  But  such 
is  not  the  title.  We  need  not,  however,  exactly  define  it. 
It  is  certainly  more  than  a right  of  mere  occupation.  The 
restraint  upon  alienation  must  not  he  exaggerated.  It 
does  not  of  itself  debase  the  right  below  a fee  simple. 
Schly  v.  Clark,  IIS  U.  S,  250.  Tlie  title  is  held  by  the 
United  States,  it  is  true,  but  it  is  held  "in  trust  for  inni- 
vi duals  and  their  heirs  to  whom  the  same  were  allotted." 
The  considerations,  therefore,  which  determined  the  deci- 
sion in  United  States  v.  Cook  do  not  exist.  The  land  is 
not  the  land  of  the  United  States,  and  the  timber  when 
cut  did  not  become  the  property  of  the  United  Stales. 
And  we  cannot  extend  the  restraint  upon  the  alienation 
of  the  land  to  a restraint  upon  the  sale  of  the  timber  con- 
sistently with  a proper  and  beneficial  use  of  the  land  by 
the  Indians,  a use  which  can  in  no  way  affect  any  interest 
of  the  United  States.  It  was  recognized  in  United  Slates 
v dark  that  "in  theory,  at  least, *!  that  land  might  he 
"better  and  more  valuable  with  the  timber  off  than  with 
it  on."  Indeed,  it  may  he  said  that  arable  land  Is  of  no  use 
until  the  timber  is  off,  and  it  was  of  arable  land  that  the 
treatv  contemplated  the  allotments  would  he  made.  We 
encounter  difficulties  and  Infilling  inquiries  when  we  com 
cede  a cutting  for  clearing  the  land  for  cultivation,  and 
denv  it  for  other  purpose.  At  what  time  shall  we  date 
the  preparation  for  cultivation  and  make  the  right  to  sell 
the  timber  depend?  Must  the  axe  immediately  precede 
the  plow  and  do  no  more  than  keep  ont  of  its  way?  And 
if  that  close  relation  be  not  always  maintained,  may  the 
purpose  of  an  allottee  be  questioned  and  referred  to  some 
advantage  other  than  the  cultivation  of  the  land,  and  his 
title  or  that  of  his  vendee  to  the  timber  he  denied?  Nor 
does  the  argument  which  makes  the  occupation  of  the 
land  a test  of  the  title  to  the  timber  seem  to  us  more 
adequate  to  justify  the  qualification  of  the  Indians’  rights. 


89  United  States  v.  Pafne  Lumber  Co „ 206  U.  S.  467  (1Q07). 


It  is  based  upon  the  necessity  of  superintending  the 
weakness  of  the  Indians  and  protecting  them  from  impo- 
sition. Thu  argument  proves  too  much.  If  the  _ provision 
against  alienation  of  tlie  laud  be  extended  to  timber  cut 
for  purposes  other  than  the  cultivation  of  tho  land  it  would 
extend  to  timber  cut  for  the  purpose  of  cultivation.  What 
is  there  in  the  .latter  purpose  to  protect  from  imposition 
that  there  is  not  in  the  other?  Shall  we  say  such  evil 
was  contemplated  mid  considered  as  counterbalanced  by 
benefit V And  wliat  was  the  benefit?  The  allotments,  as 
we  have  said,  were  to  be  of  arable  lands  useless,  may  bo, 
certainly  improved  by  being  clear  of  their  timber,  and 
yet,  it  is  insisted,  that  this  improvement  may  not  be  made, 
though  it  have  the  additional  Inducement,  of  providing 
means  for  the  support  of  the  Indians  and  their  ftmiUies. 
We  arc  unable  to  assent  to  this  view.  (Pp.  472-474.) 

The  Supreme  Court  held  in  Starr  v.  CamphcU-4  that  where  the 
allotment  is  all  timber  and  Honorable  land  tlie  restriction  upon 
alienation  extended  to  timber.  The  Court  said: 

Tlie  restriction  upon  alienation,  however,  it  is  con- 
tended, does  not  extend  to  the  timber,  and  United  States  v. 
J*(ii nc  Lumber  Co.,  200  II,  S,  407,  is  adduced  as  conclusive 
of  tills.  We  do  not  think  so.  There,  ns  said  by  the 
Hnlieitor  General,  the  land  granted  was  arable,  ami  could 
he  of  no  use  until  the  timber  was  cut ; here  the  land  granted 
is  nil  timber  land.  And  tlmt  the  distinction  is  important 
to  observe  is  illustrated  by  tlie  allegations  of  the  com- 
plaint. It  is  alleged  that  the  value  of  the  land,  exclusive  of 
flic  timber,  is  no  morn  than  $1,01K);  fifteen  thousand  dol- 
lars’ worth  of  lumber  has  been  cut  from  the  land.  The 
restraint  upon  alienation  would  he  reduced  to  small 
consequence  if  it  be  confined  to  one-sixteenth  of  the  value 
of  tlie  land  and  fifteen-sixteenths  left  to  the  unrestrained 
or  unqualified  disposition  of  the  Indian.  Snell  is  not  tho 
legal  effect  of  the  patent,  (P,  D34.) 

C.  EXCHANGE  OF  ALLOTTED  LANDS 

The  Act  of  October  19,  1888“  authorized  the  Secretary  of 
the  Interior  in  his  discretion  and  when  deemed  for  the  best  in- 
terest of  the  Indians  to  permit  any  Indian  to  whom  a patent  was 
issued  for  land  on  a reservation  to  surrender  such  patent  and 
authorizes  the  Secretary  to  cancel  such  patent  provided  that  the 
Indian  shall  make  a lieu  selection  of  other  land  mid  receive  a 
patent  for  it  under  the  General  Allotment  Act,  This  provision 
was  interpreted  by  the  Circuit  Court  of  Appeals  In  United  States 
v.  Oetsclman,  as  follows : fi' 

The  id  a in  language  of  the  statute  indicates  that  it  is 
intended  to  effect  a change  in  allotments;  that  is,  to  ac- 
quire other  and  different  land  when  that  is  deemed  for 
the  best  interest  of  tlie  Indians,  And  that  conclusion  finds 
support  in  the  history  of  the  act  It  originated  hi  the 


si  208  U.  S.  527  (1908). 

However,  an  Indian  allottee  under  the  General  Allotment  Act  may 
i‘iiio vo  and  sell  dead  timber,  standing  or  ifaHen,  from  ms  allotment, 
'lie  Attorney  General  said  in  19  Op,  A.  G.  5u9  (IfeOO)  : 

The  effect  of  the  allotment  and  declaration  of  trust,  are  to  place 
dip  niinttee  in  possession  of  the  land  allotted  and  give  him  a qualified 
awneMfip tl.“i£in. and  the  extent  to  which  the  allottee  is  th us  re- 
stricted as  a proprietor  remains  now  to  be  considered,  insofa i as  lines 
saw  to  answer  the  questions  submitted.  r>.,- 

(1)  And  first  as  to  timber  : In  an  opinion  of  Attorney -Genei nl  Gai 
land  dated  January  20,  1880,  It  was  held  to  be  waste  for  nn  allottee 
in  (.nt  tinihi'i'  standing  on  his  allotment  tor  the  direct  pin  pose  of 
selling  it  fov  wliich  I understand  him  to  mean  timber  that  is  live  and 
growing.  ’ The  question  before  me.  however,  namely,  whether  the  al- 
lottee has  tho  right  to  sell  mid  remove  from  hi?  allotment  dead  timber, 
i i uliifg  or  fallen,  is  essentially  different  from  that  passed  'fi™. by 
ni v 1 *i i red « 4 cos  sor,  and  as  I have  reached  the  conclusion  tlmt  appropi'nif- 
15*  m'  ,1  Jellinir  dead  timber  of  any  kind  is  not  waste  at  common  law 
oi\v  tlie  law  of  Wisconsin,  within'tlm  limits  ot  which  Stale  tlie  tiinber 
In  question  is  situated,  it  is  not  neceswiry  to  voexamme  the  queat.-Mi 
whether  nn  allottee  is  ini  peach  able  for  waste,  (1.  oG=.) 

TSflSSK^ 

ee  Holme*  v.  Vntled  Staten,  nd  P.  id  960  (t  , t.  A.  10, 
a»  Sec.  2,  25  Stnt.  fill,  25  IJ.  S,  C.  350, 
s«  se  p,  2d  531  (C,  C-  A.  10,  1937),  cert,  den,  302  U,  S,  708, 
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Department  of  the  Interior,  The  Secretary  wrote  the 
President  pro  tempore  of  the  Senate  on  June  7,  1888, 
transmitting  a proposed  draft  of  a resolution.  The  letter 
recited  that  four  members  of  the  Sisseton  and  Wulipetoii 
Indians  on  the  Lake  Traverse  Reservation,  in  South 
Dakota,  who  lmd  obtained  allotments  under  the  General 
Allotment  Act,  desired  to  make  changes  because  it  lmd 
been  discovered  that  in  three  of  these  eases  the  lands 
allotted  were  not  the  lands  on  which  the  allottees  lived 
and  had  made  Improvements,  and  in  the  fourth  case  the 
land  allotted  was  not  desirable  farm  land;  that  steps  had 
been  taken  to  effect  relinquishment  and  new  allotments; 
and  that  on  further  investigation  it  was  found  that  no 
statutory  authority  existed  for  action  of  that  kind.  It 
was  further  stated  that  similar  eases  would  likely  arise  on 
other  reservations;  and  that  for  such  reason  the  proposed 
resolution  had  been  prepared  and  was  transmitted  with 
recommendation  that  it  be  passed.  The  proposed  leg- 
islation was  amended  in  form  from  a resolution  to  an 
net,  and  enacted  into  law.  It  thus  clearly  appears  that 
file  contemplated  object,  purpose,  and  function  of  the  act 
is  to  enable  an  Indian  allottee  to  whom  a patent  has  been 
issued  to  make  relinquishment  and  secure  other  and  dif- 
ferent land  in  lieu  thereof.  It  was  never  intended  as 
a means  through  which  an  agreement  of  the  kind  outlined 
in  the  hill  before  us  could  be  achieved.  The  relinquish 
in  cut  of  the  patent  was  not  for  the  purpose  of  enabling 
John  to  acquire  other  and  different  land  more  suited  and 
belter  adapted  to  bis  uses  and  purposes.  It  was  not  in- 
tended to  enable  Mary  to  relinquish  the  remaining  SO 
acres  of  her  original  allotment:  and  acquire  a new  allot- 
ment for  other  and  different  land  in  lieu  of  it.  The  pur- 
pose was  to  enable  John  to  convey  SO  acres  of  Ids  remain- 
ing land,  to  acquire  a new  patent  for  the  other  SO  acres 
which  he  already  owned,  and  to  receive  the  $025  from 
Chapman  to  be  used  in  making  improvements  on  his  re- 
maining 80-acre  tract;  and  further  to  enable  Mary  to 
part  with  the  last  SO  acres  of  her  original  allotment  by 
conveying  it  to  Chapman  and  at  the  same  time  to  acquire 
SO  acres  of  the  land  originally  allotted  to  John,  A trans- 
action of  that  kind  falls  well  outside  tlie  intended  scope, 
purpose,  and  function  of  the  net  permitting  relinquishment 
mid  lieu  allotments.  In  the  absence  of  express  authority 
granted  by  statute,  tile  Secretary  has  no  power  to  cancel 
a patent  which  has  been  regularly  issued  and  delivered. 
See  Ballinger  v.  United  Stale*  cup  roh  Frost,  216  U S.  240 
30  S.  Ct,  338,  54  L.  Ed.  464 ; United  States  v,  Bowden 
(O,  O.  A,)  220  F,  277,  Measured  by  the  doctrine  announced 
in  these  cases,  if  is  manifest  that  the  Secretary  was  with- 
out power  to  cancel  the  patent  for  the  purpose  of  accom- 
plishing the  unauthorized  eml.  (F.  535.) 

The  restriction  on  alienation  of  allotted  lands  was  held  not 
to  prohibit  an  allottee  Indian  from  selling  his  improvements  to 
the  United  States  and  selecting  other  lands  so  that  the  United 
Stares  could  use  the  lands  for  irrigation  purposes.  The  Supreme 
Court  in  IfenJcel  v.  United  States S1  explained: 

The  Circuit  Court  of  Appeals  in  its  decision  laid  em- 
phasis upon  the  case  of  Williams  v.  First  National  Bank. 
216  U.  S,  582,  in  which  tills  court  recognized  the  right 
of  one  Indian  to  surrender  and  relinquish  to  another  In- 
dian a preference  right  to  an  allotment  of  a tract  of  land. 
In  that  case  it  was  held  that  one  Indian  might  sell  his 
improvements  and  holdings  to  another  Indian  for  allot- 
ment, and  lay  his  own  on  other  land  which  he  might  find 
vacant,  or  wdiich  he  might,  in  turn,  purchase  from  an- 
other Indian,  and  the  Circuit  Court  of  Appeals  held  that, 
this  being  so,  as  a matter  of  course,  and  for  stronger 
reasons,  an  Indian  might  relinquish  his  rights  to  the 
United  States,  and  that  restrictions  had  been  placed  upon 
the  power  of  the  Indians  to  alienate  their  lands  or  eonvev 
their  rights  of  possession  only  for  their  protection,  and 
not  for  the  purpose  of  restricting  their  right  to  deal  with 
the  United  States  or  to  relinquish  their  rights  to  the 
Government,  citing  LyJeins  v.  McQrath,  1S4  U,  g.  169, 
and  Jones  v.  Meehan,  175  U,  S.  1.  Without  questioning 
the  correctness  of  this  reasoning,  we  think  file  purpose 
of  the  United  States  to  acquire  any  property  necessary  for 

*t£87  TJ,  S,  43,  SI  (1915). 


flic  reclamation  project  embraced  such  transactions  ns 
the  Secretary  lmd  in  this  ease  with  the  Indians,  and  the 
action  which  he  took  under  the  authority  conferred  by 
that  act  wholly  justified  nil  that  was  done  in  the  premises. 

The  effect  of  the  Wliocler-Hownrd  Act  on  the  exchange  of 
allotted  lands  has  been  the  subject  of  many  administrative 
rulings. 

On  March  22,  1035,"  the  Solicitor  of  the  Department  of  the 
Interior  discussed  ns  follows  these  features  of  tlic  net: 

Section  1 of  the  act  of  June  IS,  3934  (48  Slat.  984), 
declares  that  no  land  of  any  Indian  reservation  created 
or  set  apart  by  treaty  or  agreement  with  the  Indians,  act 
of  Congress,  Executive  Order,  purchase  or  otherwise,  shall 
be  allotted  in  severalty  to  any  Indian.  It  may  be  argued 
with  some  force  that  an  exchange  of  a tract  of  tribal 
land  for  ail  individual  allotment  of  equal  value  docs  not 
come  within  the  class  of  transactions  which  this  section 
of  the  act  was  designed  to  prevent.  In  such  case,  the 
tribal  laud  is  not  depleted.  There  is  no  iow  allotment 
as  such — merely  a change  of  an  existing  allotment  How- 
ever this  may  be,  the  authority  to  make  an  exchange  of 
this  sort  appears  to  he  confer  .'ed  by  section  4 of  the  act 
which,  so  far  as  material,  reads; 

“Except  ns  herein  provided,  no  * * * exchange 

* * * of  restricted  Indian  lands  or  of  shares  in 

the  assets  of  any  Indian  tribe  or  corporation  or- 
ganized hereunder,  shall  be  made  or  approved: 

* * * Provided  * * * Thai:  the  Secretary  of 

the  Interior  may  authorize  voluntary  exchanges  of 
lands  of  equal  value  and  the  voluntary  exchange  of 
shares  of  equal  value  whenever  such  exchange,  in 
his  judgment,  is  expedient  and  beneficial  for  or  coin* 
palihlo  with  the  proper  consolidation  of  Indian  lands 
and  for  tlie  benefit  of  cooperative  organizations." 

The  exchanges  authorized  to  be  made  under  the  fore- 
going section  do  not  appear  to  be  confined  t,o  lands  in 
individual  ownership.  The  main  clause  refers  to  "re- 
stricted Indian  lands”  and  the  proviso  refers  to  “voluntary 
exchanges  of  lands  of  equal  value,”  The  terms  so  used 
are  broad  and  when  given  their  natural  meaning  they 
embrace  both  tribal  and  individually  owned  lands.  As  I 
view  tlie  section,  therefore,  it  operates  to  prevent  the 
exchange  of  n tract  of  unallotted  land  for  a tract  in 
individual  ownership  unless  the  lands  are  of  equal  value, 
the  exchange  is  voluntary  and  is  not  inconsistent  with  the 
proper  consolidation  of  Indian  lauds.  * * * 

In  a subsequent  memorandum,  dated  February  3,  1937, So  the 
Solicitor  further  stated: 

Section  4,  as  I read  it,  authorizes  exchanges  of  lands 
of  equal  value.  The  parties  to  the  exchange  may  be  two 
individual  Indians,  an  Indian  anti  a white  man,  an  In- 
dian and  an  Indian  tribe,  or  a white  man  and  an  Indian 
tribe.  The  requirement  of  equality  of  value  is  substan- 
tially complied  with  if  the  difference  is  so  small  that 
both  parties  are  ready  to  disregard  it.  It  is  arguable  that 
an  exchange  transaction  involving  a small  cash  payment 
to  boot  falls  within  the  scope  of  section  4,  1 would 

suggest  that  5 percent  of  the  value  of  tlie  land  might  be 
regarded  as  a safe  margin  within  which  the  maxim, 
tie  minimis  n on  curat  lew,  may  operate.  Where  tracts  of 
land  are  substantially  unequal  in  value,  an  exchange 
transaction  under  section  4 is  not  authorized.  However, 
where  two  parties  wish  to  exchange  tracts  of  land  and 
are  willing  to  put  improvements  on  the  less  valuable  tract 
fo  make  it  equal  in  value  to  the  other  tract,  no  objection 
can  be  raised  to  an  exchange.  The  validity  of  this  propo- 
sition is  not  affected  by  the  question  of  which  party 
makes  the  improvements,  or  whether  the  improved  land 
goes  to  an  Indian  or  a while  man.  In  this  situation  no 
Indian  loses  any  land,  in  point  of  value.  The  transaction 
is  therefore  consistent  with  the  whole  purpose  of  the 
Reorganization  Act,  In  these  cases  the  report  from  the 
field  should  show  that  the  lands  are  of  equal  value  and 
that  the  exchange  is  at  least  compatible  with  the  proper 
consolidation  of  Indian  lands. 


H Memo.  Sol.  I.  IX,  March  22,  1033. 
Memo.  Sol,  I.  D.,  February  3,  1937. 
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Section  5 of  the  act,  in  ray  opinion,  so  far  as  It  author- 
izes land  exchanges  lias  an  entirely  different  purpose 
from  section  4.  Under  section  5 tlie  two  tracts  of  land 
may  be  cither  equal  or  unequal  in  value,  but  if  they  are 
unequal  in  value  it  must  be  the  Indians  rather  than  the 
whites  involved  in  the  transaction  who  emerge  from  the 
transaction  with  an  increased  land  value.  Thus,  an 
Indian  may  not  convey  $2,000  worth  of  land  to  a white 
man  where  the  white  man  transfers  to  the  Secretary  for 
the  Indian’s  use  a tract  of  land  worth  only  $000  and  a cash 
payment  to  boot  of  $1  ,500.  On  the  other  hand,  an  Indian 
may  transfer  the  lesser  tract  to  a white  man  and  make 
an  additional  payment  (if  $1,000  in  exchange  for  n transfer 
of  the  more  valuable  tract  to  the  Secretary  for  the  benefit 
of  the  Indian.  The  difference  between  the  two  cases  is 
not  technical  or  abstruse.  In  the  one  case  tho  Indian  is 
selling  land;  in  the  other  case  land  is  being  bought  for 
the  Indian’s  benefit.  The  former  is  forbidden  and  the 
latter  is  authorized  by  the  terms  of  the  act  This  dis- 
tinetion,  based  on  the  major  purpose  of  the  act,  should 
eliminate  some  of  the  confusion  that  appears  in  certain 
memoranda  on  this  subject  in  the  attached  file. 

Where  exchanges  under  section  H affect,  only  Indians  it 
seems  to  me  that  the  same  principles  should  he  applied. 
Ordinary  commercial  transactions  in  land  between  Indians 
are  not  within  the  purpose  of  section  5,  It  seems  to  me 
I hat  a transaction  under  which  an  Indian  surrenders  land 
does  not;  cornu  within  the  true  purpose  of  section  5 unless 
some  special  circumstances  such  as  are  mentioned  in  the 
land  circular  referred  to  above*  are  shown,  I would 
suggest,  therefore,  that  any  recommendation  for  approval 
of  a sale  or  surrender  of  Indian  land  under  section  a 
should  be  based  upon  n finding  supported  by  facts  that  the 
result  of  the  transaction  will  be  to  bring  more  land  into 
effective  Indian  use, 

* Indian  Office  Land  Circular  No.  S1G2,  June  30,  1036. 

Familiar  cases  in  which  such  exchanges  may  advanta- 
geously bo  made  nre  cases  involving  the  exchange  of  inher- 
ited interests,  and  cases  involving  the  transfer  of  a more 
valuable  tract  of  land  by  ti  nonresident  Indian  in  exchange 
for  a less  valuable  tract  and  a money  payment  by  a 
resident  Indian  able  to  use  the  newly  acquired  land. 

Without  attempting  to  analyze  every  possible  transac- 
tion t I believe  that  sueli  eases  ns  the  attached  will  be 
dealt  with  more,  expeditiously  in  the  future  if  it  is  borne 
in  mind  that  section  5 contemplates  a land  acquisition  pro- 
gram looking  to  general  improvement  111  the  land  status 
of  the  Indians  and  that  unction  4 contemplates  private 
transactions  which  do  not  interfere  with  flint  program, 

D,  MORTGAGES 

Mortgages  of  restricted  lands  are  also  prohibited.  The  court 
in  United  States  v.  First  Nat , Bank  of  Yakima,  Wash,  said:c9 

The  crops  growing  upon  an  Indian  allotment  are  a part 
of  the  land  and  are  held  in  trust  by  the  government  the 
same  ns  the  allotment  itself,  at  least  until  the  crops  are 
severed  from  the  land.  The  use  and  occupancy  of  these 
lands  by  the  Indians,  together  with  the  crops  grown 
thereon,  are  a part  of  the  means  which,  the  government  lias 
employed  to  carry  at  its  policy  of  protection,  and  I nm 
satisfied  that  n mortgage  of  any  of  these  means  by  the 
Indian,  without  the  consent  of  the  government,  is  neces- 
sarily null  and  void.  If  the  lien  is  valid*  it  carries  with 
It  nil  the  incidents  of  a valid  lien,  including  the  right  to 
appoint  a receiver  to  take  charge  of  and  garner  the 
crops,  if  necessary,  and  the  right  to  send  an  officer  upon 
the  allotment  armed  with  process  to  seize  and  sell  the 
crops  without  the  consent  and  even  over  the  protest  of  the 
government  and  Its  agents.  That  this  cannot  be  done  does 
not,  in  my  opinion,  admit  of  question.  (P.  332.) 

E.  JUDGMENTS 

The  Supreme  Court  in  Mullen  v,  Simmons.^  in  holding  that 
restricted  lands  could  not  be  encumbered  by  judgments  entered 
against  an  allottee,  whether  based  on  tort  or  contract,  said: 

W2S2  Foci,  330  (D,  C.  E,  D.  Wash.,  1022).  But  see  Miller  v.  McClain, 
249  U,  S.  303,  311  (1910). 

« 234  U,  S.  192,  197-109  (1014). 


The  section  referred  to  is  as  follows:  “Lands  allotted 
to  members  and  freedmon  shall  not  be  affected  or  encum- 
bered by  any  deed,  debt  or  obligation  of  any  character 
contracted  prior  to  the  time  at  which  said  land  may  he 
alienated  under  this  Act,  nor  shall  said  lands  be  sold 
except  as  herein  provided.”  c.  1362,  32  Stnt,  641,  642. 

The  Supreme  Court  of  Oklahoma  in  deciding  that  this 
provision  did  not  apply  distinguished  between  tlie  obliga- 
tions resulting  from  an  Indian’s  wrongful  conduct  and 
tho  obligations  resulting  from  his  contracts,  saying,  p, 
1ST,  **A  judgment  in  dam  ages  for  tort  is  not  a 'debt  con- 
tracted’ ” within  the  contemplation  of  § 15,  In  other 
words,  the  court  was  of  the  view  that  the  tort  retained 
Sts  identity,  though  merged  in  the  judgment,  However, 
we  need  not  enter  into  the  controversy  of  the  cases  and 
the  hooks  as  to  whether  a judgment  is  a contract.  Pass- 
ing such  considerations,  and  regarding  the  policy  of  | 15 
and  its  language,  we  are  unable  to  concur  with  the 
Supreme  Court  of  Oklahoma, 

This  court  said,  in  Starr  v.  Long  Jim , 227  U.  S,  613, 
625,  that  the  title  to  lands  allotted  to  Indians  was  “re- 
tained by  the  United.  States  for  reasons  of  public  policy, 
and  in  order  to  protect  the  Indians  against  their  own 
Improvidence.”  It  was  held,  applying  the  principle,  that 
a warranty  deed  made  by  Long  Jim  at  a time  when  he 
did  not,  have  the  power  of  alienation  “was  in  the  very 
teeth  of  the  policy  of  the  law,  and  could  not  operate  as 
a conveyance,  either  by  its  primary  force  or  by  way  of 
estoppel”  after  he  liad  received  a patent  for  the  land. 

Tlie  principle  was  applied  again  in  Franklin  v,  Lynch, 
233  TJ.  S.  209,  and  its  strict  character  enforced  against 
the  deed  of  a white  woman  who  acquired  title  in  an 
Indian  right.  It  is  true,  in  these  cases  the  act  of  the 
Indian  was  voluntary  or  contractual,  and,  it  is  contended, 
a different  effect  can  be  ascribed  to  the  wrongs  done  by 
an  Indian  and  that  in  reparation  or  retribution  of  them 
the  state  law  may  subject  his  inalienable  lands— inalien- 
able by  the  National  law— to  alienation.  The  conse- 
quence of  tlie  contention  repels  its  acceptance.  Torts  are 
of  variable  degree.  In  tlie  present  case  that  counted  on 
reached,  perhaps,  the  degree  of  a crime,  but  a tort  may  be 
a breach  of  n mere  legal  duty,  a consequence  of  negligent 
conduct.  The  policy  of  tlie  law  is,  as  we  have  said,  to 
protect  the  Indians  against  tliefr  improvidence,  and  im- 
providence may  affect  all  of  their  acts,  those  of  commis- 
sion and  omission,  contracts  and  torts.  And  we  think 
§ 15  of  the  net  of  July  1,  1902,  was  purposely  made  broadly 
protective,  broadly  preclusive  of  alienation  by  any  con- 
duct of  the  Indian,  and  not  only  its  policy  but  its  language 
distinguishes  it  from  the  statute  passed  on  in  Brun  v, 
Mann,  151  Fed,  Rep,  145,  Its  language  is  that  “lands 
allotted  * * * shall  not  be  affected  or  encumbered  by 

any  deed,  debt  or  obligation  of  any  character  contracted 
prior  to  the  time  at  which”  the  lands  may  be  alienated, 
“nor  shall  said  lands  be  sold  except”  as  in  the  act  pro- 
vided. The  prohibition  then  is  that  the  lands  shall  not  be 
“affected  * * * by  any  obligation  of  any  character,” 

and,  ns  we  have  seen,  an  obligation  may  arise  from  a 
tort  as  well  as  from  a contract,  from  a breach  of  duty  or 
the  violation  of  a right.  Exchange  Bank  v.  Ford,  7 Colo- 
rado, 314,  316,  If  this  were  not  so,  a prearranged  tort 
and  a judgment  confessed  would  become  an  easy  means 
of  circumventing  the  policy  of  tlie  law. 

F.  CONDEMNATION 

Section  357  of  title  25  of  the  United  States  Code,  derived  from 
the  Act  of  March  3,  1901,“  provides : 

Lands  allotted  in  severally  to  Indians  may  be  condemned 
for  any  public  purpose  under  the  laws  of  the  State  or 


03  81  Stat,  1058,  1084.  The  preceding  provision  of  this  section  relating 
to  grants  of  rlghtB-oLway  for  telephone  and  telegraph  lines  through 
Indian  reservations  are  sot  forth  under  sec,  31 9 of  title  25.  Permission 
to  state  or  local  authorities  for  the  opening  of  public  highways  through 
Indian  regervaiions  or  lands  allotted  to  Indians  in  severalty  was  author- 
ized by  soe.  4 of  this  act,  25  U.  S.  C.  31L 

The  United  States  is  an  Indispensable  party  defendant  in  a condemna- 
tion proceeding  brought  by  a state  to  acquire  a right-of-way  over  lands 
which  the  United  States  owns  and  holds  in  trust  for  Indian  allottees. 
Minnesota  v.  United  States,  308  U.  S.  3S2  (1930).  For  regulations 
regarding  condemnation  of  allotted  lands,  sec  25  C,  F,  R.  259.71-256.74. 
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Territory  where*  loentod  in  the  same  manner  as  mud 
owned  in  fee  may  he  condonmcd,  and  the  money  awarded 
as  damages  shall  he  paid  to  the  allottee. 

Subsequent  legislation  concerning  rights-of-way  through  In- 
dian reservations  is  found  in  the  Act  of  February  28,  1 iJOli*  l **3 * 
and  of  May  27,  100S.M  The  first-mentioned  act  authorized  any 
railroad  company  to  condemn  a right-of-way  through  Indian 
lands,  the  second  provided  that  no  restriction  upon  alienation 
should  ho  construed  to  prevent  the  exercise  of  the  right  of 
eminent  domain  in  condemning  rlglits-of-way  for  public  purposes 
over  allotted  lands. 


G.  REMOVAL05  OF  RESTRICTIONS ** 


Restrictions  on  alienation  of  lands  imposed  by  the  allotment 
acts  run  with  the  land  and  arc  not  personal  to  the  allottee. 
Hence  the  removal  of  such  restrictions  a^  to  an  allotment  by 
the  Secretary  in  accordance  with  a statute  does  not  operate  to 
remove  restrictions  ns  to  other  tracts  in  which  the  Indian  may 
lie  interested-  In  reaching  this  holding  the  Circuit  Court  of 
Appeals  in  Johnson  v,  United  States  said  : w 

Appellants  roly  also  on  that  part  of  the  net  of  February 
8,  1887,  ns  the  sixth  section  thereof  in  u mended  by  the 
act  of  May  S,  1900  , >4  Slat  IS3  [Comp.  St.  § 4203] ), 
reading : 

“Provided,  that  the  Secretary  nf  the  Interior  may, 
in  his  discretion,  and  he  is  hereby  authorized,  when- 
ever he  shall  be  satisfied  flint  any  Indian  allottee?  is 
competent  and  capable  of  managing  his  or  her  affairs 
at  any  time  to  cause  to  be  issued  to  such  allottee  a 
patent  In  fee  simple,  and  thereafter  all  restrictions 
as  to  sale,  incumbrance,  or  taxation  of  said  land 
shall  bo  removed  * * 

and  also  on  subsequent  acts  (35  Stat.  444;  36  Stat.  855 ; 
37  Stat,  67S)  which  extend  the  power  of  the  Secretary 
to  determine  the  lioirs  of  deceased  allottees,  and  provide 
that,  if  he  is  satisfied  of  their  ability  to  manage  their 
own  affairs,  he  may  cause  patents  in  fee  simple  to  be  issued 
to  thorn  for  their  inherited  interest.  The  contention,  as 
we  understand  it.  Is  that,  if  the  Secretary,  acting  under 
these  statutes,  removes  the  restriction  ns  to  any  allotment 
or  an  inherited  interest  therein,  such  action  on  his  part 
operates  to  remove  restrictions  on  other  tracts  in  which 
the  Indian  may  he  interested.  Hut  the  effect  of  this 
contention  is  to  make  the  restriction  against  alienation 
personal  to  the  Indian,  whereas  the  uniform  ruling  is 
that  it  attaches  to  and  runs  with  the  land.  In  U . 8.  v. 
Noble,  237  XL  S.  74,  it  is  said,  at  page  80,  m Sup.  Ct.  H32. 
50  L.  Ed.  844,  that  the  restriction  binds  the  land  for  the 


32  Shit,  43, 

64 3n  Stat  312  (Five  Civilised  Tribes), 

83  Tin?  Supreme  Court  in  the  ease  of  United  States  v.  BartUtt , 235 
IL  B,  72,  80  (1914),  discussed  a meaning  of  tUu  word  ’’removed’* : 


r is  over  the  meaning  of  the  word  "removed.” 
t It  embraces?  the  action  of  Congress  and 
Interior  in  abrogating  or  cancelling  re- 
_ advance  of  the  time  fixed  for  then*  expiration,  but  it 

1 that  it  do»'R  not  embrace  their  termination  by  the  lapse 
Ime.  In  short,  the  contention  is  that  the  word  is  used  in  a 
?e  which  comprehends  only  an  affirmative  act,  such  ns  n 
rescission  or  revocation  while  the  statutory  period  was  still  run- 
ning,  Although  having  support  in  some  definitions  of  the  word. 

tenable.  for  other  ports  of 
lug  with  the  same  subject. 

tion  in  n hroa ' 


ning,  Although  haying  support  in 
the  contention  is.  in  our  opinion,  uni 
flu*  same  act,  as  also  other  nets  deal 
show  that  the  word  Jr  employed  in  this 
= P)rtrdy  including  a termination  of  the 


the  expiration  of  tlin  prescribed  period.  This  is  illi 
ami  5 of  the  act  of  190, S and  % 10  of  the  net  of  A 
1876.  34  Stat,  137.  144,  and  is  recognized  in 
224  CT.  S.  6G5,  673.  where,  in  dealing  with  some  c 
it  was  said  that  "restrictions  on  alienation 
lapse  of  11010,” 


i 4 
190G.  c, 
c v.  Trapp, 
nilotmontR, 
removed  bv 


On  the  power  of  the  Secretary  of  the  Interior  to  remove  and  reimpose 
rcstTictions.  see  Chapter  C,  see.  11.  For  regulations  regarding  issuance 
of  patents  in  fee,  sen  25  C.  F,  IL  241,1-241.2. 

67 283  Fed,  954  (C.  C.  A.  R 1922).  Accord:  United  States  v.  E still f 62 
F,  2d  020  (C.  C.  A,  10,  1932). 


time  stated,  See,  also,  Boldina  v , U,  S-,  233  XJ.  S.  528, 
34  Slip,  Ct,  659,  58  L.  Ed,  1080 : Id.,  191  Fed,  19,  111  C,  C.  A. 
561:  C,  nod  rum.  v.  Buffalo,  U)2  Fed.  817,  S')  C.  C.  A.  525, 
Furthermore,  the  facts  as  we  obtain  them  from  the  record 
do  nor  show  a removal  of  restrictions,  as  claimed,  In 
behalf  of  any  Indian  other  limn  those  that  have  been 
heretofore  named  and  whose  couveyniices  we  held  to  be 
valid  under  the  net  of  June  21,  5906,  as  above  stated, 
(Pp.  956=057.) 

H,  RIGHTS  OF  CQNVEYEES  OF  ALLOTTED  LANDS 

Contracts  involving  allotted  lands  which  are  not  yet  freed 
from  restrictions  have  been  held  void.®  Justice  Holmes  in  the 
case  of  Soae  v.  If  amp  a ,J0  explained  : 

* * * The  purpose  of  the  law  still  is  to  protect  the 

Indian  interest  and  a contract  that  tends  to  bring  to  bear 
improper  influence  upon  the  Secretary  of  the  Interior  and 
to  induce  attempts  to  mislead  him  as  to  what  the  welfare 
of  the  Indian  requires  arc  as  contrary  to  the  policy  of  the 
law  as  others  that  have  been  condemned  by  the  courts, 
Kelli / v.  I/ar per,  7 Incl.  Terr.  541.  See  Larson  v.  First 
National  Bank,  02  Nebraska,  303,  308. 

Courts  and  administrators  have  consistently  refused  to  order 
the  restoration  of  consideration  received  by  an  Indian  for  a 
conveyance  which  violates  such  laws,  despite  the  good  faith  of 
iho  party  dealing  with  the  Indian  100  and  the  bad  faith  of  the 
Indian  who  intended  to  deceive  the  purchaser.101 

In  the  case  of  Bartlett  v.  Okla,  Oil  Co., 102  the  District  Court 
stated : 

* * * The  disabilities  under  which  these  wards  of 

the  government  are  placed  as  to  the  alienation  of  restricted 
lands  is  very  similar  to  those*  attaching  to  minors  with 
reference  to  their  contracts,  and  in  the  latter  case  if.  is 
established  that  the  acts  and  declarations  of  a minor 
during  infancy  cannot  estop  him  from  asserting  the  in- 
validity of  his  debts  after  lie  has  a fin  inert  his  majority, 
Sims  v,  EvcrlinnU,  102  U.  S,  300,  26  L,  Ed,  87.  (P,  391.) 

The  Supreme  Court  in  the  case  of  Heckman  v.  United  States ,,M 
per  Hughes,  J.,  said  : 

It  is  said  that  the  allottees  have  received  the  considera- 
tion and  should  be  made  parties  in  order  that  equitable 


»» Allotted  lands  are  declared  nut  liable  for  debts  contracted  prior  to 
iho  issuance  of  the  final  patent  in  fee  therefor.  25  TJ,  S,  C.  354,  derived 
from  Act  of  June  21,  1906,  34  Stat,  325,  327.  And  see  Act  of  February  8, 
IS 87,  nee,  0.  24  Stub  388,  389,  ns  muMided.  25  U.  8,  C,  348. 

*'235  U.  8.  99,  105  (1014). 

United  States  v.  Watters,  17  I«\  2d  116  (D.  C.  Minn.  1926).  holding 
that  a purchaser1  of  land  from  an  Indian  n notice  during  the  trust  period 
Is  not  entitled  to  return  of  the  purcbnsp  money  ns  a condition  to  the 
cancellation  of  the  deed  at  suit  of  the  United  States.  In  United  States 
v.  Brown,  8 F.  2d  564  (C.  C.  A.  S,  1925),  cert,  den.  270  U,  S.  644  (1026), 
the  court  said  that  "Whether  the  disposition  of  this  land  was  made  in 
good  faith  or  upon  commendable  considerations  cannot  be  made  to  affect 
this  decision,  which  involves  a public  policy  of  far-reaching  consequences.” 
(P.  508.)  Also  see  Saar  v.  flam  pa,  235  U,  S,  90.  105  (1914).  and  Smith  v. 
McCullough,  270  U.  8.  450  (1920).  rev’g  285  Fed,  008  (C.  C.  A.  8,  1922), 
invalidating  lenses  negotiated  for  a forbidden  term. 

The  Circuit  Court  of  Appeals  in  United  States  v,  Raichs,  31  F,  2d 
624  (D.  C.  W.  D.  Wis.  1928)  said  : 

The  bona  fide*  of  the  transaction  was _ held  to  be  beside  the 
point  in  United  States  v.  Braivtt.  8 F,  (2d)  5Q4  (C.  C.  A.  8),  in 
which  it  is  said  : "The  bona  tides  of  these  conveyances  is  un- 
important.  Whether  the  disposition  of  this  land  was  made?  in 
good  faith  or  upon  commendable  considerations  cannot  be  made 
to  n fleet  this  decision,  which  Involves  a public  policy  of  far- 
reaching  consequences,” 

Indeed,  it  seems  tills  must  bo  the  correct  rule,  else  the  effective- 
ness of  such  restrictions  would  be  readily  frittered  away.  * * * 

(P.  627.) 

United  States  v.  IFfiRei'*.  17  F.  2d  116  ( D.  C,  Minn.  1926), 
ioa  218  Fed.  3 SO  (D.  C.  E,  D,  Okla.  1914),  effd  sub  nom.  Okla.  Oil  Co.  v. 
Bartlett,  030  Fed,  4S8  (C,  0,  A.  8,  1916). 

«3  224  U,  S.  413  (1912),  niortg,  and  aff’g.  in  part  United  States  v. 
Allen,  170  Fed.  13  (C.  0.  A,  8,  1910), 
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restoration  may  bo  enforced..  Where,  however,  convey 
"ncu  C Ven  wade  in  violation  of  tlie  restrictions  it  is 
l'lain  that  the  return  of  the  consideration  cannot  bo  re- 
garded as  an  essential  prerequisite  to  ft  decree  of  cance.a- 
t Ion.  Otherwise,  if  the  Italian  grantor  had  squandered 
the  money,  he  would  lose  the  land  which  Congress  in- 
tended lie  should  hold,  anil  the  very  incompetence  and 
ihrlftlessness  which  were  the  occasion  of  the  measures 
for  his  protection  would  render  them  of  no  avail.  The 


effectiveness  of  the  nets  of  Congress  is  not  thus  to  be  de- 
stroyed. The  restrictions  were  sot  forth  m public  laws, 
and  Were  matters  of  general  knowledge.  Those  who  deult 
with  tlio  Indians  contrary  to  these  provisions  are  not 
entitled  to  insist  that  they  should  keep  the  land  »f  the 
purchase  price  is  not  repaid  and  thus  frustrate  the  policy 
of  the  statute.  United  State#  v,  Trinidatl  Coal  Co.,  loi 
U.  S.  160,  170,  171,  (Pp.  446,  447.) 


SECTION  5.  LEASING  OF  ALLOTTED  LANDS 


We  have  elsewhere  noted  that  by  virtue  of  a general  statutory 
prohibition  against  leasing  of  tribal  lands  dating  from  the  Act 
of  May  19,  179GS104  valid  leases  of  tribal  lands  can  be  made  only 
pursuant  to  specific  statutes  expressly  authorizing  such  leases. 
Such  is  not  the  case  with  allotted  lands.  There  is  no  general 
statutory  prohibition  against  leasing  of  allotted  lands.  Limita- 
tions, if  they  exist,  are  to  be  found  in  the  treaty  or  statute  pre- 
scribing the  tenure  under  which  the  allotment  is  to  be  held. 

No  attempt  will  be  made  in  these  pages  to  analyze  the  var  tms 
leasing  provisions  of  statutes  applicable  to  particular  tribes,  “ 
The  prohibition  against  leases  contained  in  the  General  Allot- 
ment Act  is  found  in  section  51M  of  that  act,  which  is  embodied 
in  the  United  States  Code  as  section  34S  of  title  25,  providing; 

* * * And  if  any  conveyance  shall  be  made  of  the 

land  set  apart  and  allotted  as  herein  provided,  or  any 
contract  made  touching  the  same,  before  the  expiration 
of  the  time  above  mentioned,  such  conveyance  or  contract 
shall  he  absolutely  null  and  void.  * * * 

This  general  provision  has  been  modified  by  ft  series  of  statutes 
authorizing  leases,  subject  to  Interior  Department  control,  in  a 
variety  of  eases.  Note  has  already  been  taken  of  the  historical 
process,  which  began  in  1891,  of  amending  this  provision  con- 
tained in  the  General  Allotment  Act  so  as  to  permit  leasing  in  a 
growing  class  of  cases.  These  amendments  authorizing  the 

w#  Sec,  12,  1 Btat  460,  472,  See  Chapter  15,  sec.  19, 

ie&  Acts  applying  to  particular  tribes  include  the  following. 

Allotted  lands  on  the  Fort  Belknap  Reservation,  susceptible  of  irriga- 
tion, may  be  leased  for  not  to  exceed  ten  years  for  sugar  beets  and 
other  crops  in  rotation"  (Act  of  March  1,  1907,  34  Slat, 

Allotted  lands  In  the  Shoshone  Reservation  may  he  leased  for  maximum 
terms  of  twenty  years  (Act  of  April  30,  1908,  35  Stat.  TO,  97). 

Yakima  Reservation  allottees  may  lease  unimproved  allotted  U »a $ t 
agricultural  purposes  for  a period  of  not  more  than  ton  3^s  (Act  of 
March  1,  1899,  30  Stftt,  924,  941,  and  Act  of  May  31,  1900,  31  btat, 
221-  246). 

The  Secretary  of  the  Interior  may  lease,  for  a maximum  of  ten  years, 
the  irrigable  allotments  of  any  Indian  allottees  of  tho  former  Uintah 
and  TJncompahgre  Reservation  in  Utah  when  the  allottee  is  unable  J to 
cultivate  the  same  or  any  portion  (Act  of  April  30,  190S,  35  Stat  70,  05). 

Competent  Crow  allottees  may  lease  their  own  and  their  minor 
Children’s  allotments  for  five  years.  Adult  incompetent  Crows  may  lease 
their  own  and  their  children’s  allotments  with  the  approval  of  the  agency 
superintendent  for  terms  up  to  five  years.  Lands  of  Crow  minur 
orphans  may  be  leased  by  their  ail  peri  n tend  cut  for  the  name  term  (Act 

of  May  26,  1926,  44  Stat.  058).  _ 

Most  of  the  foregoing  acts  place  the  leasing  of  Indian  allotted  lands 
under  the  superintendent  of  the  reservations.  Competent  adult  Crow 
Indians  may  execute  farming  and  grazing  leases  Without  restraint  of 
the  Indian  Service  (Act  of  May  :2Qt  1929,  44  Stat.  6o8). 

Allottees  under  the  Quapaw  Agency  may  lease  lands  for  not  to  exceed 
three  years  for  farming  or  grazing  purposes  or  ten  years  for  mining  or 
business  purposes  (Act  of  June  7,  1807,  30  Stat.  62,  72). 

On  Five  Tribes  leasing  statutes,  see  Chapter  23,  Sec.  10.  On  Osag 

leasing  statutes  see  ibid,,  see,  12D.  . ,, 

im  Act  of  February  8,  1887,  24  Stat.  38S,  389,  amended  Act  of  March  3, 

1901,  sec.  9,  31  Stat.  1058,  1084. 

It  has  been  held  that  an  assignment  by  an  Indian  of  royalties  from 
a mining  lease  Of  restricted  lands  is  void  ns  constituting  an  ^mgnment 
of  part  of  his  inalienable  reversion.  Untied  States  v,  Moore,  ^84  Fed. 
86  (C.  C,  A.  8,  1922). 


lousing  of  allotted  lands  vary  in  four  major  respects:  (1)  The 
purpose  of  the  lease;  (2)  the  term  of  the  lease;  (3)  who  is  to 
make  the  lease;  and  (4)  who  is  to  approve  the  lease. 

A brief  comment  on  each  of  these  points  is  in  order. 

(1)  Leasing  of  restricted  Indian  allotments,  without  regard 
to  the  purpose  of  the  lease,  is  authorized  by  section  4 of  the  Act 
of  June  25,  1910, 107  which  authorizes  the  Secretary  of  tho  In- 
terior to  consent  to  the  alienation  of  allotments  “by  deed,  will, 
lease,  or  any  other  form  of  conveyance”  In  cases  where,  by  the 
terms  of  special  allotment  laws  or  treaties,  land  is  inalienable 
without  the  consent  of  the  President. 

Other  statutes  in  the  field  limit  the  leases  which  they  authorize 
to  those  made  for  specific  purposes  such  as  "farming  and  graz- 
ing purposes'* ;,os  “irrigation  fanning”;1*  “farming  purposes 

only" ; 110  and  “mining  purposes”.  *** 

(2)  The  statutes  permitting  the  Secretary  to  lease  certain 
heirship  lands, to  approve  leases  on  lands  tlie  alienation  of 
which  originally  required  Presidential  consent113  and  authorizing 
mining  leases  on  allotted  lands124  contain  no  limitations  as  to 
the  term  of  years  for  which  the  lease  may  be  made.  Other 
statutes  limit  tlie  term  to  5 110  or  10  years. 


m 36  Stat,  855,  856,  25  U.  S.  C.  403. 

Sec  5 of  this  act  (36  Stat.  855,  S57)  makes  it  unlawful  and  P^h- 
nblfi  by  flue  and  imprisonment  "for  any  person  to  induce  any  Indian  to 
execute  anv  contract,  deed,  mortgage,  or  other  instrument  purporting 
to  convey  any  land  or  any  interest  therein  held  by  the  United  States  In 
trust  for  such  Indian,  or  lo  offer  any  such  contract,  deed,  mortgage, 
or  other  Instrument  for  record  in  the  office  of  any  recorder  of  Oeeds. 

On  administrative  power  of  the  Secretary  oyer  leasing,  see  Chapter  5, 
sec.  HE,  When  approval  is  secured,  tlie  lease  is  effective  as^fth®da*| 
of  execution.  Hallam  v.  Commerce  Mining  and  Royalty  Co*,  49  . 

(C.  C.  A.  10,  1931),  aff’g  32  F,  2d  371  (D.  0.  N.  D_  OkLa.  1929),  cert^ 
den.  284  U,  S,  643  (1931).  Also  see  Hampton  v.  Eicert,  2d  F.  -d  81 
tc*  r a 8 1927).  cert,  den.  276  U.  13.  623  (1928), 

Act  of  March  8,  1921,  sec,  1,  41  Btat.  1225,  1232,  25  XL  8,  C.  393, 
On  general  grazing  regulations,  see  20  C-  F.  R,  71,1-71-26.  n regu  a 
tiunf  for  leasing  of  certain  restricted  allotted  Indian  lands  for  mining, 
npi,  25  Q p R,  189.1—189,32, 

mxet  of  May  IS,  1916,  sec,  1,  39  Btat  123,  128,  25  U.  S.  C.  394, 
no  Act  of  May  31,  1900,  sec.  1,  31  Btat.  221,  220,  25  U.  B.  C.  305, 

111  Act  of  March  3,  1000,  35  Stat.  781,  783,  25  XL  S.  C 390,  amended 
by  Act  of  May  11,  1938,  52  Stat-  347,  25  U-  S-  C,  3Q6A-396F, 

Leases  of  Indian  mineral  lands  frequently  concern  only  certain  speci- 
fied minerals.  For  example,  when  only  oil  is  named  in  the  lease,  it  is  a 
wrongful  conversion  to  sell  the  gas  issued  from  the  well  except  that  eUCh 
an  oil  lessee  may  use  gas  necessary  to  facilitate  production  upon  the 
leased  land,  such  as  to  run  compressors  and  to  repressure  bis  we  1, 
Utilities  Production  Corp , V.  Carter  Oil  Go.,  2 F,  Bupp.  81  <B,  C,  N.  B, 
Okla.  1933), 

*«  Act  of  July  8,  1940  (Pub.  No,  732,  76th  Cong.) 

us  Act  of  {September  21,  1022.  sec.  6.  42  Stat.  094,  09o,  U,  b,  C.  392, 
«*  Act  of  March  3,  1909,  35  Stat,  781,  783,  25  V.  S.  C.  306 
siB  Act  of  June  25,  1910,  sec.  4,  36  Stat,  855.  850,  2a  U.  §.  4^‘ 
iw  Act  of  May  18,  1916,  sec.  1,  39  Stat.  123,  128,  25  U.  b,  C.  30  ... 

The  policy  behind  this  limitation  of  term  has  been  considered  in 
interpreting  other  statutes  relating  to  leases  of  Indian  lands  Thus 
the  Circuit  Court  in  United  States  v.  Haddock , 21  F.  2d  165  (C.  C.  A-  8, 
1027)  said: 

Whenever  Congress  hag  authorized  Indian  allottees  to  l^nse 
thoir  lands  without  the  approval  of  the  secretory  of  tho  Interior 
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(3)  Most  of  the  statutes  provide  specifically  that  tlie  lease 
slmll  bo  made  by  tlie  allottee  or  by  the  heirs  to  whom  the  allot- 
ment has  descended.117  Other  statutes  leave  this  to  inference."* 
A statute  authorizing  leasing  of  lands  in  heirship  status  allows 
the  local  superintendent  to  execute  leases  under  specified  con 
di!ion«.u“ 

It  has  been  administratively  ruled  that  the  statutory  require- 
men!  ,,f  execution  by  the  allottee  cannot  he  waived  so  as  to 
authorize  tlie  execution  of  leases  by  tlie  superintendent  of  the 
reRerviitinn.1*1 


hn„%  MuiltPtl  tile  period  for  which  the  leases  can  he  made  nnd 
rniiV5?.M  ,lliajan  allottees  it  hfls  been  held'  that 

r in  ten  cit'd  thereby  to  authorize  the  allottees  to  imiko 

ins{^  m jwHNinn,  and  not  in  future  or  reversion  nmltnehi* 
the  dmtnne  of  the  Noble  Case.  But  ns to  h£E£  th  n n 

i'/iMiW  nf,  - Secrefniy  of  tlie  Interior  is  mu  c.spnrv  to  give  valid i A* 
. hereto  the  reason  for  the  rule  fails.  The  allottee  ia  m-tdetfea 
’V  tlm  rcqiiirejiii'nt  of  departmental  approval.  The  lense  here 
WHH  made  ami  approved  n a provided  by  law.  * • * (fVc?  ) 

203  D-  S-  850  (in23)'  and  *****  states  v. 
Ante.  2.1,  U.  S.  T4  (1015),  rev'g  107  Fed,  202  (c  c A 8 1012) 

Tl.e  broad  outlines  of  administrative  policy  concerning  the  leasing  of 
nlloitc,!  lands  are  shown  by  mnny  of  tlie  regulations.  For  instance,  sec. 
lutlZ  r;’,  , Rkrlte  "*  * * 1«««»  should  be  made  for  the 

r^pI.Ts[l,lc  pMtlca''  Sd™”t,pOUS  contracts  can  no  secured  with 

■”Act  of  March  3,  1921,  sec,  1,  41  Stnt.  1220.  3232.  20  II.  S.  C 30.1 

<»S  n ft  n'tJ-T'n~  TCS>  ; AVt  March  3'  ly0U.  35  S«at.  781,  783, 

*■*>  IJ.  b.  . IjPO  (mining  leases), 

..1I!IA-1  of  101«.  i,  no  stnt.  isn,  12a  20  u.  s c,  304 

. r:;Vf  nllotmeiitR)  ; Act  of  Mny  31,  1000,  sec*  1 31  Stnt 

u4f'  5"  Vt?  3«°5  (,WU*"  •“«**"  1*  incapacitated),  ^ 

Thu  Aa  of  July  8,  1040,  Public,  No,  732-  TGth  Cong  3d  sea^ 
provides  ■ 


(4)  Several  of  the  statutes  specifically  require  the  “approval ’* 
m consent  or  approval”  of  the  Secretary  to  a lease  of  allotted 
lands. 

Other  statutes  require  approval  “of  the  superintendent  or  other 
ollicer  m charge  of  the  reservation  where  the  land  is  located,”  lS3 
Still  other  statutes  leave  it  to  the  regulations  of  the  Secretary 
to  determine  whether  approval  shall  be  by  the  Secretary,  by  the 
Coin  mission  ei%  or  by  a local  reservation  official.133 

A lease  made  without  the  approval  required  by  the  statute  or 
by  regulations  issued  pursuant  to  such  statute  is  generally  eon* 
sideml  to  be  void,134  There  are,  however,  a number  of  unsettled 


obWtpfi1 Its  Hw?  rtV.-V,  hahling  such  minority  interest  have 

»iiiK*rhu<MV(loiir  ?J  Vrt,h?i  "f  ,n  0,1  such  hilierltrd  lands,  the 

..it1 * J4.".  *-*■_  iri  1,1  ,n»  judgment  owners  of  the  majority  inter- 
Hli-trn  aUProvc  the  lease,  and  in  such  case  the 

m!  lhc  mlVrnr  uerrue.  thereunder  to  the  owners 

t, indent to be  nil  ‘S  ,„5  n.'.ie e ,,’Jf  J!1  P8Crow  by  the  Superln- 

if  thev  simi  h L*  linw  8%i*j£  t,le*r  request  or  when  and 

permitted thro  SnrtltlnS  a M,ViS.rlty  wnm  ^ny,  however,  bo 
Yfei"" to  t - b £ £!  i.,-!  °i  otJ,S1r  arrangement  with  their  co* 


^nrtS«rtnliwtm°Hta.  °*  deceased  Indians  nifty  he  leased 
M - e If-1  <rn»  mining  purpose  r,  by  the  supor  In  tendon  tn 
1 ixscivallni!  within  which  the  lands  are  located  m when 

5aK^?«sv»*aafifi 


Ion RC.  * * * '"p11  208  ) p r ioU  0t  thC  lond  1 ncluded  in  the 


"■•’v-  " ii  iff  jiar- 

to  tiio  lease  have 


KJBS?  SSP»  hy  rePo,rof  Ihentii^V'Vfthe'heTrs^heTr 

\iition^  or  for  other  cause,  under 


di 


absence  from  the 

SIVI*  >»>|1  ifcgulation*-  ns  I he  "Secretary  Irf'tbe  "intwio? 
in  necordnneo 

r - 4 s jsusts 

g von  to  i'  ,r°r  T01'  °WnftrS  ",USt  be  before  Approval  can  be 

pncii  to  a lease.  In  n memorandum  dated  October  28  1937  tn0  golici 
or  ,,,  dealing  with  a similar  factual  situation,  held  that  H^Hon  T of 

^JOSn  wbi?eBUt1.tI°"”n’  rov,5Pd  br  flenotlmuntal  circular  of  December 
18,  1030,  While  authorizing  a substantial  majority  of  the  heirs  of  allotted 
land  m heirship  status  to  execute  n lease  thereat  does  not  aulhorlrr 
" „ I'cirs  representing  only  a half  interest  in  ti.o  land  to  do  like- 

wise. It  was  pointed  out  that  the  Department  was  without  legal  power 
to  approve  a lease,  where  the  owner,  or  the  owners  of  a majority  inter 
ost,  wore  unable  to  agree  to  the  lease,  except  h.  such  special  case, 
nwmc"Cfl  aientnl  disability,  0r  ponding  heirship  determinations.  These 
e,_copti 0133  are  not  to  be  broadened  Into  i>njimitcd  administrative  dis 
cretmn.  The  special  circumstances  where  the  Deportment  may  act  wftt 
out  tho  consent  of  tlie  Indian  ownor,  or  a majority  Interest7 are  those 
cases  Where  there  is  no  owner,  or  owners,  legally  capable  of  executing 
a vuhd  lease  of  the  land.  They  are  not  every  case  where  Department 
officials  may  feel  that  some  of  the  Indians  are  acting  unwisely  ur 
land*  7'  °r  t0  lhC  dctr“"ent  of  the  ot,Jer  Indians  interested  in  the 

In  the  present  case,  one  heir,  Jennie  Rills  First,  has  signed  the  lease 
,p.  c ot.,ier  ,,c,r'  Beniamin  Kills  First,  refuses,  however,  to  sign  it 
1 hero  ,s  no  legal  authority,  therefore,  to  take  the  action  proposed  in 
t c letter.  Neither  heir  holds  such  a substantial  majority  interest  in 
tho  land  as  to  enable  him  or  her  to  bind  the  other.  The  Indian  owners 
are  known  and  are  capable  of  executing  a valid  lease.  Their  motives 

L D^Juno  lR,  1038  f'1"*8’  ^ rCl6Vt',,t  nt  (hls  I,olnt-"  Sol. 

cSv‘J  ,'f,?ing  r°5Uiations  above  referred  to,  embodied  in  2D 

iv.  it,  171. s,  declares: 


Foradiscussio,,  of  the  Inch  of  power  of  (lie  Secretary,  or  the  super- 

rsr;  rsyf  - 

S2  F.  sum,:  300  (D.  C.‘n  0.44  intifi)  T' 

£ a„v 

aww*7" u’s.'stw  <HM^)U,:y  p,nvcr  t0  “,,prore  leases’  ma 

^Act  of  JJlir'is8,  ™,2n’  SeC'  V 41  Stnt-  3232,  28  IJ.  S.  C.  303. 

is,  1016,  BPC*.  1,  3f)  Stilt.  123.  128  2n  IT  R n qad 

ary  v rriVT  • Act  r •»,  »:  u Lf  at 

March  VinoO.^D3^,,^  o f o V 

nf  Tllll-  0r  z ' ‘ z !inf>  (mining  iossps)  ; Act 

S‘at-  805>  SB“-  ^ * C.  403  (leasing  of 

Z,ty,the  A0‘  of-M»y  41>  ln3a.  52  Stat.  347,  2D  U.  S.  O.  300e  tb- 
leases  [n  L ^nte,IoJ  ",ay  '•el'-gnte  his  power  of  approval  of  mining 
? w f ^V»I,.'7S  or  otl,er  Int31an  Service  offlclnia.  Previouslf 
ql  r ! 1,0  Superintendent  liad  no  power  of  approval  of  lease/ 

4.  sgmc.  C.  a"B8  fo'40rD/,matntfb0’',0j  V U,,UCd  Btatl,S-  288 
fnr  the  Five  Civilized  T,  U^'  com  fnMI  "SSSS'S 

approving  leases.  See  Act  of  May  27,  11108.  t,J,  £ 35  Shu  3lT  1 u 
Min  pled  m Unimex  v.  United  St  a tun,  33  F,  2d  688  (C  Cl  A s « 
The  suiJRrlntondont  for  the  Osage  Tribe  also  nostscBsed  miniV  * 
pursuant  to  the  Act  of  June  28,  1900  ^ec  7 34  stnt  n4r  * t J 0 

««"  v.  sr,stn 0Z22  F°:  MM 

vronLZ  " W C is  SJ,cclaca"'t'  concerned  with  business  leases 
Whenever  it  !r  deemed  advisable  to  niinttfiFi  Tnfnn  , i * 

a£f  !r  lho ; 

of 'the  t’  m bet'n  lnken  dUeet  violation  of  the  provisions 

mm  e°  tlmt  "f„CO,,8,'css  nnclpl'  wbi«h  the  allotments  in  severalty  were 
he  ,w  T *l,0.0CSI,P"n«y  of  the  lands  and  the  cultivation  thereof  "/ 
the  dt  readmits  is  wholly  inconsistent  with  tho  purpose  for  which  the 

X'ZZ!%  rjytr  amn  ”S  n the  Indlnmt  and 

u tn°  o,,J0l*t  tJlc  government  n providlnff  for  aUotmnnfa 
severalty*  that  such  occupancy  is  held  contrary  to  the' rules  and  reau 
a mas  o£  the  department  of  the  Interior,  and  L h^  it  L tfe 
benefit,  protection,  and  advancement  of  the  Indians,  bat  for  the  benefit 
i’nirf  v orig,nil?  lessees  and  their  subtenants;  that  such  occupaney  of 
roiitr  if  1 10  <lGf°n<3ilnts  results  in  nfitagonlglnK  the  autiiorlty  and 
con  rol  of  the  governmont  over  the  Indians,  and  is  doarly  do?rim6„ Tal 

l in'i'L^  7,^.  »«»  0>e  rules  and 


_ _ ■ - 9 14  ^ uuiurii.iiij  in rerjerea  'Wlfli  fhe  wiIhg 

tTe^lVeVrThoIding  ^ miSoHty  *tht  thf' -r  ti1icMdp,,artl"eQt  tbaf^d  with  the  duty  of  carrying  out 

notiiled  Of  the  proposed  lease  and  have  not  objected  o'euch'”  was  set  mnl^fcr  Dm  wXwWf  th°  la#d  form,,>*  tha  reservations 

U(.n  a I was  set  apart  for  the  benoht  and  occupancy  of  the  Indians,  Having 
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questions  ns  to  the  legal  position  of  the  parties  under  such  an 
illegal  luasse/f 

Apart  from  the  four  matt  ora  above  considered,  as  to  which 
different  leasing  statutes  vary,  it  remains  to  be  said  that  all  the 
statutes  subject  the  leasing  of  allotments  to  regulations  pre- 
scribed by  the  Secretary  of  tlm  Interior.  Such  regulations  re- 
quire the  payment  of  tiling  fees124  and  the  execution  of  a bond 
by  the  lessee.1"37  limits,  and,  in  the  case  of  mineral  leases. 


assuhichI  tin*  duty  of  securing  the  ufo  nml  occupancy  of  these  lands  to 
tlm  India  hr.  and  being  charged  with  the  duty  of  enforcing  the  provisions 
of  the  nets  of  congress  rnrl] hiding  all  alloiin lions  of  tin-  laildn  until  tlio 
rxpimt  ion  of  the  period  of  25  years  after  the  allot  ment  thereof,  the 
government  oT  the;  United  States,  through  the  executive  branch  thereof. 
iniH  the  right  to  invoke  the  aid  of  the  ruurla,  by  mandatory  injunction 
unci  other  proper  process.  to  compel  parties  wrongfully  in  possession 
of  the  lands  hold  in  trust  by  thy  United  States  for  the  Indians  to  yield 
the  possession  thereof,  and  to  restrain  such  parties  from  endeavoring 
to  obtain  or  retain  the  possession  ot  these  lauds  In  violation  of 
law.  * * +i’  {United  titutrH  v.  Flnunum  Lirr-Ftovk  tC  l t rod -bl  state 

Ua,,  GD  Fed.  880,  804  (C.  C.  Nob.  1895).) 

l2S  See  with  respect  to  the  parallel  situation  under  unauthorised 
louses  of  tribal  land,  Chapter  15,  so  n 10, 

iso  Soe  on  C,  F,  R,  183.7;  also  see  180,31  (mining  leases).  For  slatie 
tory  authority  for  such  fees,  see  Act  of  February  14,  10Q0,  41  Stat,  408, 
415,  ns  amended  by  Act  of  March  1,  1033,  47  Stat.  1417*  25  U.  8,  C.  413, 
r"feei?p  v.  i 25  C.  F.  It,  183.15. 

Many  statutory  rcciuircniculu  mis  designed  tn  hiKiire  the*  proper  pay- 
ment of  rents  and  royalties. 

The  Act  of  May  31,  1038,  52  Stat.  047,  348,  25  IJ,  S.  O.  300 e,  re- 
quires lessees  of  restricted  lands  for  mineral  purposes,  including  oil 
and  gas,  to  furnish  surety  bonds  for  the  faithful  performance  of  llic 
terms  of  tile  lenses. 

Dense  forms  are  often  prepared  by  the  Department  of  the  Interior, 
See  Montana  Eastern  Ltd.  V.  United  States,  05  F,  2d  807  (C.  C,  A,  0, 
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royalties  are  ordinarily  payable  to  the  superintendent  ou  behalf 
of  the  allottee,128 

Employees  of  the  Office  of  Indian  Affairs  may  not  purchase 
any  louse  or  have  any  interest  therein,  or  have  any  interest 
iii  any  corporation  holding  leases  on  Indian  land,129 

In  matters  not  covered  by  the  statutes  or  by  the  regulations 
authorized  thereunder  the  courts  have  applied  familiar  rules  of 
law  governing  leases.  Thus  it  has  been  held  that  a tenant  is 
estopped  from  denying  his  landlord's  title 150  and  that  this 
estoppel  continues  until  the  tenant  yields  title,131  But  the  land’ 
lord's  title  means  the  title  which  the  landlord  purported  to  have 
at  the  creation  of  the  tenancy,  and  termination  of  such  title 
after  wards  may  be  shown.133 


1988).  For  a discussion  of  the  power  of  the  United  States  with  re- 
spect to  violations  of  leiises  on  restricted  lands,  see  Chapter  19,  see, 
2A  (1) , 

i3«25  C,  F,  R,  180,12,  189.14.  Circumstances  under  which  allottees  are 
permitted  to  make  their  own  lenses  arc  defined  in  current  regulations 
in  these  terms: 

Any  ailult  allniteos  deemed  by  the  Superintendent  to  have 
the  requisite  knowledge,  experience,  anti  business  capacity  niuy 
be  permitted  to  negotiate  their  own  leases  and  collect  the  rentals 
therefor*  All  such  lenses,  however,  must  be  approved  by  the 
Superintendent,  This  privilege  should  be  granted  in  writing, 
nml  with  some  liberality,  and  bo  subject  to  revocation  at  any 
time  the  a Hot  to  proves  himself  unworthy  of  it  by  wasteful  expend- 
iture of  tlm  money.  Indians  of  this  class  may  also  bo  per- 
mitted to  negotiate  leases  on  the  land  of  their  minor  children,  but 
not  lo  collect  the  rentals,  which  shall  be  paid  to  tile  Super  in- 
teudent  for  deposit  to  tha  minors*  credit  as  individual  Indian 
money.  Such  lease*  must  bo  approved  by  the  Superintendent, 
(25  d F.  R.  171,4,) 

i=»  Act  of  June  30,  1834,  4 Stat.  735,  73S ; 25  U.  S.  C.  68,  See  Chapter 
2,  hcc.  3D,  fu.  335. 

**•  Engto'Piehcr  Lead  Co.  V.  Fullerton,  28  F,  2d  472  <C.  C.  A.  8.  1028). 
ktittcl  V.  Wright , 122  Fed.  434  (C,  C,  A,  8,  1903), 

| Eaglc-Picl\cr  Lead  (Jo.  v.  Fullerton,  supra- 


SECTION  6.  DESCENT  AND  DISTE  .BUTION  OF  ALLOTTED  LANDS”3 


No  feature  of  the  allotment  system  has  provoked  more  criti- 


cism :lmn  the  "heirship  problem"  and  it  is  against  the  initik- 
ground  of  this  problem  that  existing  law  must  be  reviewed. 

It  is  doubtful  if  the  serious  nature  of  tins  problem  was 
appreciated  at  the  time  the  allotment  acts  were  passed. 
Because  of  this  feature  of  the  allotment. system  the  land 
of  the  Indians  is  rapidly  passing  into  the  hands  of  the 
whites,  and  a generation  of  landless,  almost  penniless, 
unadjusted  Indians  is  coming  on.  What  happens  is  this : 
The  Indian  to  whom  the  land  was  allotted  dies  leaving 
several  heirs.  Actual  division  of  the  land  among  them 
is  impracticable.  The  estate  is  either  leased  or  sold  to 
whites  and  the  proceeds  are  divided  among  the  heirs  and 
are  used  for  living  expenses.  So  long  as  one  member  of 
the  family  of  heirs  lias  land  the  family  is  not  landless 
or  homeless,  but  ns  time  goes  ou  the  last  of  the  original 
allottees  will  die  and  the  public  will  have  the  landless, 
unadjusted  Indians  on  its  hands.101 

The  problem  of  the  landless  younger  generations  on  those 
reservations  which  were  earliest  allotted  was  the  chief  problem 
leading  to  the  termination  of  the  allotment  system.135  In  place 
of  alienable  titles,  the  tendency  today  is  to  grant,  out  of  tribal 
hinds,  “assignments"  of  land  which  are  to  be  used  by  the  “as- 
signee” and  which  revert  to  the  tribe  for  reassignment  when  no 
longer  so  used.  This  development  has  occurred  on  reservations 
which  still  retain  sufficient  areas  of  unallotted  laud.  As  for 
the  other  areas,  any  development  along  these  lines  depends  upon 
(«)  federal  acquisition  of  land  for  the  tribe,  under  section  S 

383  Questions  of  administrative  power  in  this  field  are  dealt  with  in 
Chapter  5,  see,  liC,  Questions  of  jurisdiction  are  considered  in  Chapter 
19,  sec,  5. 

134  Meriam,  The*  Problem  of  Indian  Administration  (192S),  p.  40. 

im  See  see,  ID,  supra. 


of  the  Wlieeler-Howard  Act10 * or  restoration  of  ceded  lauds, 
under  section  3; 137  or  (&)  tho  acquisition  of  land  by  a tribe, 
through  exchange  of  allotments  for  assignments,  or  through  land 
purchase  or  through  other  legal  means*138 

Meanwhile,  on  the  allotted  reservations,  the  complexities  of 
the  "heirship"  problem  Increase  in  geometric  progression. 

The  problem  of  land  is  still  the  greatest  unsolved 
problem  of  Indian  administration.  The  condition  of 
allotted  lands  in  heirship  status  grows  more  complicated 
each  year.  Commissioner  Collier  supplied  the  House 
Appropriations  Committee  a year  ago  with  examples 
showing  probate  and  administrative  expenditures  upon 
heirship  lands  totaling  costs  seventy  times  the  value  of 
the  laud ; and  under  existing  law  these  costs  are  destined 
to  increase  Indefinitely.  Itcsponsibility  lies  with  Com 
guess  and  the  administration  to  work  out  a practical  solu= 
tlon  to  this  problem,  either  in  terms  of  corporate  ownership 
of  lands,  or  through  some  modification  of  the  existing 
inheritance  system-  .(P.  34,)13u 

The  chief  reasons  for  this  complexity  appear  to  be:  (1)  The 
Indian  allottee  does  not  ordinarily  have  ready  cash  or  credit 
facilities  for  the  settlement  of  estates  where  physical  partition 
is  not  practicable/10 

(2)  The  Indian  allottee  frequently  does  not  consider  land  in 
a commercial  aspect,  and  in  many  cases  he  could  not  get  as  much 
cash  income  from  the  land  as  a noiulndian,  and  therefore  cannot 
outbid  non-Indian  purchasers  of  heirship  lands.141 

lsn  See  Chapter  18*  sec.  8. 

“7  gee  Chapter  15,  See,  7. 

148  See  Chapter  15,  see,  8, 

13°  Aboita  et  ah,  The  New  Day  for  tho  Indians  (i938). 

140  See  quotation  from  Meriam,  supra. 

141  See  sec.  1C,  supra. 
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(3)  It  may  be  that  Indian  family  relations  ere  more  eom= 
plicated  than  the  family  relations  of  non-Indians  in  rural  areas, 
although  there  do  not  appear  to  he  any  authoritative  figures  on 
this  point. 

(4)  The  Indian  population,  on  most  allotted  reservations, 
is  without  channels  by  which  members  of  families  too  large  fur 
the  family  homestead  and  too  poor  to  increase  it  move  off  to 
other  rural  or  urban  areas.  The  application  to  the  allotted 
Indians  of  state  inheritance  laws  adapted  to  a more  fluid  popu- 
lation and  economy  has  therefore  had  striking  and  largely  uu= 
foreseen  results, 

(5)  Under  existing  law  the  cost  of  administration  is  borne 
by  the  Federal  Government  rather  than  by  the  individual  Indians 
concerned  in  the  estate.  There  is  thus  no  economic  incentive  on 
the  part  of  the  Indians  concerned  to  simplify  the  status  of 
heirship  lands. 

A,  INTESTACY 


In  the  absence  of  statute,  heirs  to  an  allotment  are  determined 
in  accordance  with  tribal  custom.1" 

The  General  Allotment  Act,  like  several  special  allotment 
nets,  modifies  this  rule  and  substitutes  state  law  as  a standard 
for  the  determination  of  heirs.  The  most  important  consequence 
of  this  shift  has  been  the  multiplication  of  the  number  of  heirs 
and  the  subdivision  of  interests  in  “dead  allotments.’* 

This  result  is  achieved  by  section  5 of  the  General  Allotment 
Act,  which  prescribes  that  the  patent  issued  to  each  allottee 
under  the  General  Allotment  Act  shall 

* * * declare  that  the  United  States  does  and  will  hold 

the  land  thus  allotted,  for  the  period  of  twenty-five  years 
in  trurttor  the  sole  use  and  benefit  of  the  Indian  to  whom 
such  allotment  shall  have  been  made,  or,  in  case  of  his 
decease,  of  his  heirs  according  to  the  laws  of  the  State 
or  Territory  where  such  land  is  located  ♦ * * 

Where  an  Indian  to  whom  an  allotment  of  land  has  been  made 
dies  before  the  expiration  of  the  trust  period  and  before  the 
Issuance  of  a fee  simple  potent  without  having  made  a will 
disposing  of  said  allotment  the  Secretary  of  the  Interior  may, 
under  rules  prescribed  by  him  and  upon  notice  and  hearing, 
determine  the  heirs;  his  decision  is  final  and  conclusive,144  The 
statute145  granting  him  this  right  further  provides.* 

(1)  If  the  Secretary  finds  the  heirs  competent  to  manage 
their  own  affairs  he  may  issue  a patent  in  fee  to  them-  for  the 
allotment, 

(2)  if  he  finds  partition  to  be  to  the  advantage  of  the  heirs, 
he  may,  on  petition  of  the  competent  heirs,  issue  patents  in  fee 
to  them  for  their  shares, 

(3)  If  he  finds  one  or  more  of  them  incompetent,  he  may  cause 
the  land  to  be  sold,  under  certain  rules  of  sale, 

(4)  The  shares  of  the  proceeds  of  the  sale  due  the  competent 
Indians  are  to  be  paid  to  them, 

(5)  The  shares  due  the  incompetent  ones  are  to  be  held  in 
trust  for  their  use  during  the  trust  period, 

(6)  The  purchaser  of  the  land  receives  a patent  in  fee. 


The  foregoing  provision,  though  phrased  to  apply  to  trust 
allotments,  has  been  held  by  the  Supreme  Court  to  be  applicable 
to  restricted  allotments  In  fee  as  well.149 

The  power  of  Congress  to  enact  this  statute  and  the  power 
of  the  Secretary  thereunder  have  been  elsewhere  treated.147 

The  Act  of  Juno  IS,  1934,  has  not  affected  the  mode  of  intestate 
descent  of  allotted  lands- 

Certain  of  the  regulations  pertaining  to  the  determination  of 
heirs  define  the  manner  in  which  the  Secretary  determines 
heirs.14*  Eight  examiners  of  inheritance  are  appointed,  one  for 
each  probate  district  in  the  Indian  country,140  It  is  made  the 
duty  of  the  superintendent  in  charge  of  any  allotted  reservation, 
as  soon  as  he  is  informed  of  the  death  of  ail  allottee  or  an  Indian 
possessed  of  trust  property  within  the  jurisdiction,  to  cause  to 
be  prepared  an  inventory  showing  in  detail  the  estate  of  the 
decedent  and  also  a certificate  of  appraisement  thereof  and 
statement  as  to  reimbursable  claims.,t0 

Notice  of  hearing  is  provided  for  by  the  requirement  that  the 
examiner  of  inheritance  shall  post,  for  20  days  in  five  or  more 
conspicuous  places  on  the  reservation  or  in  the  vicinity  of  the 
place  of  bearing,  notices  of  the  time  and  place  at  which  he  will 
take  testimony  to  determine  the  legal  heirs  of  the  deceased 
Indian,  calling  upon  all  persons  interested  to  attend  the  hear- 
ing. Copies  of  the  notice  are  usually  served  personally  on  all 
persons  who  the  superintendent  believes  are  probable  heirs  or 
ci editors  of  the  deceased.162  A further  requirement  is  made  of 
the  examiner  that  he  inspect  carefully  the  allotment,  census, 
and  annuity  rolls,  and  any  other  records  on  file  at  the  agency, 
and  obtain  all  other  information  which  may  enable  him  to  make 
a primu  facie  list  of  the  heirs  of  such  deceased  Indian.153 

Minors  la  interest  must  be  represented  at  the  hearings  by  a 
natural  guardian  or  by  a guardian  ad  litem  appointed  by  the 
examiner,1*4 

Parties  interested  in  any  probate  case  before  an  examiner  of 
inheritance  may  appear  by  attorney,155  Attorneys  appearing  be- 
fore the  examiner  of  inheritance,  the  Indian  Office,  or  the 
Department  of  the  Interior,  must  have  a power  of  attorney  from 
their  respective  clients  and  must  be  licensed  attorneys,  admitted 
to  practice.1"0  Written  arguments  or  briefs  may  be  presented.1* 
All  claimants  are  required  to  be  summoned  to  appear  and 
testify  at  the  hearings.  There  must  be  present  at  least  two 
disinterested  witnesses,  who  arc  acquainted  with  and  have  direct 
knowledge  of  the  family  history  of  the  decedent. In  case  the 
decedent  is  a minor,  unmarried  and  without  issue,  and  the  heirs 
are  members  of  the  immediate  families  of  the  decedent,  the  ox- 


141  Soq  Chapter  T,  sec.  6 ; Chapter  10,  see.  io 
J^Act  of  February  8,  1887,  24  Slat  388,  389,  amended  Act  March  3 
1901,  see,  0,  31  Stnt,  1058,  1085,  25  U.  S-  C-  348  ~ 3i 

),om  U,n'ted  272  Fed-  584  (C>  C-  A-  8-  1321>.  the  court 

, ' the  deternunation  by  the  Secretory  of  the  Interior  that  a 

hnrt  A llfPera?nr  7S,u  ,h0lr  0t  a ,,eTC,ls,'d  Omaha  allottee  who  as  such 
had  a life  istnte  In  the  allotment  under  the  Nebraska  laws  was  conclusive 

2°  “«uPrs  4e  7ia0Sim“°T1  in  LT  T-  Vniusd  atote°  « 

aibt,  MV.  b.  201  (191b),  wherein  it  was  further  held  that  even  after 


un  United  States  v.  Bowling,  256  tF.  g.  484  (1021), 

147  Sec  Chapter  5,  secs,  5C,  110, 

“'S*  in  Indian  probate  cases  Is  dlscussea  in  Monograph 

ALt(,tnpy  General's  Committee  on  Administrative  Procedure 

(1940), 

14®  25  C,  Ft,  R.  81.1,  81,2,  81.3. 

,,  3S°^5,  C’  y‘  R-  81-5-  The  superintendent  also  notifies  the  examiner  for 
the  district  and  the  Probate  Division  of  the  Office  of  Indian  Affairs  of 
the  demise  of  an  Indian  with  restricted  property.  When  an  Indian  of 
any  allowed  reservation  dies  leaving  only  personal  property  or  cash  of 
a value  1«S  than  $2B0,  the  superintendent  of  the  reservation  "h  “e the 
property  is  found  .3  authorized  to  assemble  the  apparent  heirs  and  hold 
an  informal  hearing,  with  a view  to  the  proper  distribution  thereof.  In 
the  disposition  of  such  funds,  the  superintendent  Is  authorized  to  pay 
J expenses  of  last  illness  and  any  just  claims  for 

necessaries  furnished  decedent.  25  C,  F,  R.  81. 23  <1940) 

3,1 25  C.  F.  K.  Hi.fi.  Also  see  81.10-81,11. 

3'?  The  rules  also  permit  service  by  mail.  25  0 F R Si  8 
**  25  C,  F,  R.  81.7.  * * 

1W  25  G.  F.  R.  81.12, 

165  25  C,  F,  R.  81.10. 

25  C.  F.  R.  81.17,  . 

187  25  G.  F.  R.  81.18. 

188  25  C.  F,  R,  81,19-81.21, 


Attorneys  appear  very  rarely. 
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aminor  may,  In  bis  discretion,  dispense  with  the  presence  of 
disinterested  witnesses,  provided  the  testimony  of  the  interested 
witnesses  is  corroborated  by  the  records  of  the  Department.1®' 

When,  subsequent  to  the  deterinimilion  Of  heirs  by  flit*  Depart- 
ment, property  is  found  which  is  not  included  in  the  examiner  s 
report,  this  fact  must  be  brought  to  the  attention  of  the  Commis- 
sioner, together  with  an  appraisal  thereof.  The  superintendent 
will  then  be  Instructed  to  include  this  property  in  the  original 
findings  with  instructions  as  io  any  additional  fee  to  be  charged. 
However,  where  newly  discovered  property  takes  ft  different 
line  of  descent  from  that  shown  by  the  original  findings,  a re- 
determination  relative  thereto  must  be  ordered  and  had.1*" 

The  Solicitor  for  the  Department  of  the  Interior,  discussing 
the  authority  of  the  Secretary  of  th^  Interior  relative  to  claims 
against  estates  of  deceased  Indians,  declared:”1 

The  Secretary  of  the  Interior  is  authorized  to  probate 
Indian  estates  under  the  Acts  of  June  25,  10.10  (30  Stab 
SOH),  and  February  14,  101:1  (37  Slat.  078),  No  specific 
iiutliuriiy  is  indicated  in  these  nets  relative  to  the  allow- 
ance or  disallowance  of  claims  against  the  estate.  As  ail 
incident  to  tlie  power  grunted,  however,  ever  since  the 
passage  of  the  nets  mentioned,  I he  Secretary  of  the  In- 
terior lias  passed  on  claims  based  on  indebtedness  incurred 
by  tlie  decedent  during  his  lifetime,  and  on  expense  of 
last  illness  and  funeral  charges.  While  the  allotted  lands 
of  the  Indian  are  not  subject  to  the  liens  of  indebtedness 
incurred  while  the  title  is  hold  in  trust  for  the  Indian 
(Section  304,  Title  25,  TJ.  S,  Unde),  the  right  of  the  Secre- 
tary administratively  to  allow  and  settle  indebtedness 
against  the  Indian  decedent  lias  never  been  seriously 
questioned. 

Tlie  priority  accorded  claims  of  the  United  States  by 
virtue  of  31  IJ.  S.  C.  11)1,  does  not  apply  to  the  estates  of 
deceased  Indians.  No  administrator  or  executor  is  ap- 
pointed in  these  Indian  estates,  and  claims  against  them 
are  not  such  liens  as  may  be  enforced  through  the  sale 
of  the  restricted  lands  involved.  Allowed  claims  are  paid 
from  the  accruals  to  the  land  or  from  such  cash  as  may 
be  available  at  the  time  of  death  of  the  decedent. 

Priority  is  however  given  to  claims  of  the  United  States 
against  estates  of  deceased  Indians,  administratively. 
There  are  some  qualifications  which  are  covered  by  De- 
partmental Regulations. 

+ **•*  + 

Except  when  the  expenditures  above  mentioned  [med- 
ical and  funeral]  affect  the  order  of  priority  this  Depart- 
ment allows  claims  administratively  as  follows* 

1.  Tlie  probate  fee  (25  U.  S.  C.  377 ; 25  C,  F.  R. 

81.40). 

2.  Funeral  bills  and  expense  of  last  illness  In  rea- 

sonable amount  (25  C.  F.  R,  221.9  and  81,46)  , 

3.  Claims  of  the  United  States. 

4.  General  creditors  (25  C.  F,  R,  81.44,  81.46). 

Any  aggrieved  person  claiming  an  interest  in  the  trust  or  re- 
stricted property  of  an  Indian,  who  has  received  notice  of  the 

160  25  c,  F,  R,  81,20.  According  to  the  Court  of  Appeals  of  the  District 
of  Columbia  in  m?nrod  V,  Jandron , 24  F,  2d  013  (App,  D.  C,  1028)  i 

The  duty  of  the  examiner  1.4  clearly  defined  under  the  regulations, 
which  require  a complete  investigation  of  the  mental  capacity  of 
the  testator  at  the  time  of  tlie  making  of  the  wifi,  ami  of  the 
influences  to  which  she  may  have  been  subjected  nt  the  time,  as 
well  as  the  ascertainment  of  the  legal  heirs  to  her  estate.  He  was 
required  likewise  to  give  a full  and  complete  hearing  to  all  parties 
interested,  * * (P.  616.) 

The  report  of  the  examiner  of  inheritance,  which  contains  a proposed 
order  for  the  determination  of  heirs,  is  reviewed  by  the  Probate  Division 
of  the  Office  of  Indian  Affairs  and  the  Office  of  the  Solicitor,  and  Is  then 
submitted  to  the  Secretary  of  the  Interior  for  approval.  While  the 
Probate  Division  is  nominally  a branch  of  the  Office  of  Indian  Affairs, 
it  is  also  subject  to  the  supervision  of  the  Solicitor  by  virtue  of  a depart- 
mental order  which  placed  all  attorneys  under  the  administrative  juris- 
diction of  the  Solicitor.  Personnel  Order  No,  3300  of  .Tune  30,  1934. 
supplementing  Order  No.  639,  issued  June  9,  1933. 

160  25  C,  F,  R.  §1.22. 

Letter  Sol.  I,  D.  to  Sol.  of  Dept,  of  Agr.,  June  20,  1940. 
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hearing  to  determine  heirs  or  consideration  of  a will,  or  who 
wag  present  at  the  bearing,  may  file  a mol  inn  for  rehearing 
within  60  days  from  the  date  of  notice  on  him  of  Ihe  determina- 
tion of  heirs  or  action  on  a will,  or  within  such  shorter  period 
of  time  as  the  Secretary  of  the  Interior  may  determine  to  he 
appropriate  in  any  particular  ease.  A motion  so  filed  operates 
as  a supersedeas  until  otherwise  directed  by  the  Secretary  of 
the  Interior, 

Any  such  motion  must  state  concisely  and  specifically  the 
grounds  upon  which  the  motion  for  rehearing  is  based  and  be 
accompanied  by  brief  mul  argument  in  support  thereof. 

If  proper  grounds  sire  not  shown,  the  rehearing  will  be  denied. 
If  upon  examination  grounds  sufficient  for  rehearing  sire  shown, 
a rehearing  will  lie  granted  and  the  moving  party  will  be  notified 
that  he  will  be  allowed  55  days  from  the  receipt  of  notice  within 
which  to  serve  a copy  of  this  motion,  together  with  nil  argument 
in  support  thereof,  on  the  opposite  party  or  parties,  who  will 
be  allowed  30  days  thereafter  in  which  to  file  and  serve  answer, 
brief,  and  argument.  Thereafter,  the  case  will  be  again  con- 
sidered and  appropriate  action  taken,  which  may  consist  either 
in  adhering  to  the  former  decision  or  modifying  or  vacating 
same,  or  the  making  of  any  further  or  other  order  deemed 
warranted.1^ 

No  case  will  hi*  reopened  at  the  petition  of  any  person  who  re- 
ceived notice  of  the  hearing  or  who  was  present  at  such,  hearing, 
and  received  notice  of  the  final  decision,  except,  as  provided  in 
§ 81.34,  Any  other  aggrieved  person,  claiming  an  interest  in  the 
estate,  may  apply  for  reopening  of  the  ease  by  petition,  in  writing, 
addressed  to  the  Secretary  of  the  Interior,  to  be  submitted 
through  the  Commissioner  of  Indian  Affairs.  All  such  petitions 
must  set  forth  fully  the  alleged  grounds  for  reopening,  and  when 
such  petitions  are  based  uii  alleged  errors  of  fact  are  to  be  ac- 
companied by  affidavits  or  other  supporting  evidence.  On  re- 
ceipt of  such  petition,  the  Commissioner  of  Indian  Affairs,  if 
he  deems  it  essential,  will  give  tlie  previously  determined  heirs 
nn  opportunity  to  present  such  showing  in  the  matter  as  they 
may  care  to  offer.  Thereafter,  tlie  petition  together  with  the 
record  in  the  case  will  be  submitted  to  the  Secretary  of  the 
Interior  with  such  recommendation  in  the  premises  ns  the  Com- 
missioner of  Indian  Affairs  may  deem  appropriate.  Aside  from 
filing  the  papers  specifically  referred  to,  no  further  proceedings 
by  the  respective  parties  are  required  prior  to  a determination 
by  the  Secretary  of  the  question  whether  a reopening  will  be 
granted  or  not. 

Petitions  for  reopening  will  not  be  considered  when  10  years 
or  longer  have  elapsed  since  the  heirs  were  previously  deter- 
mined nor  in  those  cases  in  which  the  estate  of  the  decedent  or 
any  considerable  part  thereof  has  been  disposed  of  under  the 
previous  finding  of  heirs.  Claims  for  expenses,  attorneys’  fees, 
etc.,  in  connection  with  petitions  for  reopening  will  >r;vt  be  con- 
sidered or  recognized  prior  to  a determination  of  tiV.:  question 
whether  or  not  a reopening  is  to  be  had,  and  neither  the  estate 
of  the  decendent  nor  the  determined  heirs  thereto  will  be  subject 
to  any  expense  incurred  prior  to  allowance  by  the  Secretary 
of  a reopening  of  the  case.1®3 

B.  TESTAMENTARY  DISPOSITION 

Statutory  provision  has  been  made  for  the  disposal  by  will  of 
allotments  held  under  trust.16*  This  provision,  ns  it  appears  in 


163  25  a F.  R.  81.34, 

183  25  0,  F-  R.  81.35, 

m Acts  of  June  25,  1910,  30  Stat,  850,  8D6,  and  February  14,  1913, 
37  Stat.  678,  25  U.  S.  C*  S73. 
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the  United  States  Code,3*5  permits  the  disposal  by  will  of  inter- 
esis  in  allotments  fas  well  as  other  property)  held  under  trust 
hy  anyone  having  such  an  interest  who  is  at  least  21  years  old, 
Thu  will  is  to  he  executed  in  accordance  with  regulations  pre- 
scribed by  the  Secretary  of  the  Interior  and  each  will  must  be 
approved  hy  him.  If  after  an  Indian’s  decease  the  will  is 
disapproved,  the  allotment  descends  according  to  the  law  of  the 
state  wherein  it  is  located.’*1 

Approval  of  a will  and  death  of  flic  testator  do  not  auto- 
matically terminate  tlie  trust.  The  Secretary  may  cause  the 
lands  to  he  sold  and  tlio  proceeds  to  bn  held  for  the  legatees  or 
devisees  and  used  for  their  benefit 

In  the  case  of:  Jilansci  v.  Cardin,167  the  Supremo  Court  was  of 
the  opinion  that  this  provision  was  exclusive  and  that  state 
statutes  regarding  devises  of  property  have  no  effect  upon  allot- 
ments hold  in  trust  Thus  it  held  that  the  death  of  an  allottee 
who  hail  made  a will  did  not  terminate  the  restrictions 1<w  and 
subject  the  land  to  the  Oklahoma  law  of  wills,  under  which  a 
wife  could  not  devise  more  than  two-thirds  of  her  property 
away  from  her  husband. 

The  power  of  the  Secretary  in  connection  with  the  approval 
or  disapproval  of  wills  is  broad  enough  to  enable  him  to  deter 
mine  whether  he  has  mistakenly  approved  a will  and  whether 
the  hearing  before  tlie  examiner  has  been  conducted  in  accord 
nnee  with  statute  mul  regulations  oven  after  more  than  a year 
has  elapsed  since  the  dcot.li  of  the  allottee,1** 

The  authority  of  the  Secretary  of  the  Interior  is  limited  to 
approval  or  disapproval  of  an  Indian  will,  and  lie  is  without 
authority  to  change  the  provisions  of  the  sdli  by  making  a dif- 
ferent provision  than  that  provided  by  the  testator.1*6 


ns  "Any  persons  of  tlie  age  of  twciity-ono  years  having  any  right,  title, 
or  interest  in  any  allotment  held  under  trust  or  other  patent  contain- 
ing restrictions  on  alienation  or  individual  Indian  moneys  or  other 
property  held  in  trust  by  the  United  States  shall  havo  the  right  prior 
to  the  expiration  of  the  trust  or  restrictive  period,  and  before  the  issu- 
ance of  a fee  simple  patent  or  tlie  removal  of  restrictions,  to  dispose  of 
such  property  by  will,  in  accordance  with  regulations  to  be  prescribed 
by  the  Secretary  of  the  Interior:  Provided;  however.  That  no  will  so 
executed  shall  be  valid  or  have  any  force  or  effect  unless  and  until  it 
Shall  have  been  approved  by  the  Secretary  of  the  Interior ; Provided 
further,  That  the  Secretary  of  the  Interior  may  approve  or  disapprove 
the  will  either  before  or  after  the  death  of  the  testator*  and  in  case 
whom  a will  has  been  approved  and  it  Is  subsequently  discovered  that 
there  has  been  fraud  hi  connection  with  tho  execution  or  procurement 
of  the  will  the  Secretary  of  the  Interior  Is  authorized  within  one  year 
after  the  death  of  the  testator  to  cancel  the  approval  of  the  will,  and 
the  property  of  the  testator  shall  thereupon  descend  or  he  distributed 
in  accordance  with  the  laws  of  tlie  State  wherein  the  property  fo  located  ■ 
Provided  further , That  the  approval  of  the  will  and  the  death  of  the 
testator  shall  not  operate  to  terminate  the  trust  or  restrictive  period 
but  the  Secretary  of  the  Interior  may,  in  his  discretion,  cause  the  lands 
to  be  sold  and  the  money  derived  therefrom,  or  so  much  thereof  as 
mny  bo  necessary*  used  for  the  benefit  of  the  heir  or  heirs  entitled  thereto 
remove  the  restrictions,  or  cause  patent  in  foe  to  be  issued  to  the  devisee 
or  devisee*  and  pay  the  moneys  to  the  legatee  or  legatees  either  in 
Whole  or  in-  part  from  time  to  time  ns  he  may  deem  advisable  or  use 
it  for  their  benefit:  Provided  also.  That  this  and  the  preceding  section 
shull  not  apply  to  the  Five  Civilized  Tribes  or  the  Osage  Indians/*  (25 
U,  S.  C.  373.) 

See  subsection  A.  supra , Also  see  Chapter  7 sec  6 
^206  XL  S*  310  (1021), 

1SS  Where,  on  the  other  hand,  an  Indian  died  to  state  prior  to  the  enact- 
ment of  June  25*  1910,  BO  Stat.  855,  his  will  made  under  an  authorizing 
statute  which,  was  silent  ns  to  its  effect  upon  Ltuk  r^.  ovaj  by  will  of 
restrictions  made  upon  approval  by  tho  Preside  .■*«■:>$  { s-move  such 
restrictions.  Op.  Sol.  I.  D„  M. 27700,  August  l . I LL  *,/  La  Motto 
v.  United  States,  254  TJ.  S.  070  (1921). 

1BV  Nimrod  v,  Jandran , 24  F.  2d  G13  (App.  D,  C,  iVTJL 

^h*  R*  W*h-**ahrahe-Al*t m-h&a  Hi  Okln.  177, 

, lac‘  i11  tho  Supremo  Court  of  Oklahoma*  speaking  with 

reference  to  the  probating  of  a will  of  an  Osage  Indian  which  had 
been  approved  by  the  Secretary  of  the  Interior  ns  provided  by  law,  sold: 

WlH  Is  void  for  any  reason  the  husband  would  take 
under  the  provisions  of  section  11301.  C.  S.  1921*  but  so  Jon| 


But  after  tho  will  lias  boon  approved,  the  parties  interested 
in  the  estate  may  .agree  upon  a different  disposition  of  property, 
subject,  of  course,  to  the  approval  of  the  Secretary  of  the 
Interior. 

Certain  of  the  federal  regulations  pertaining  to  the  approval 
of  wills  illuminate  the  moaning  of  the  statutory  provisions  above 
quoted.  It  is  provided  151  that  the  will  of  any  Indian  who  may 
make  such  an  instrument  shall  he  hied  w ith  the  superintendent 
and  that  the  officials  of  the  Indian  Office  shall  aid  and  assist 
the  Indian  as  far  as  possible  in  tlie  drawing  of  the  instrument 
so  that  it  will  clearly  and  unequivocally  express  his  wishes  and 
intentions,  Statements  preferably  under  oath  hy  the  person 
drawing  the  will  and  the  witnesses  thereto  that  the  testator 
was  mentally  competent  and  that  there  was  no  evidence  of  fraud, 
duress,  or  undue  influence  in  connection  therewith  should  be 
attached  to  the  instrument*  Where  such  evidence  exists,  a 
detailed  statement  should  accompany  the  wall  setting  forth  the 
nature  and  extent  thereof. 

Other  important  regulations  as  they  appear  in  title  25  of  the 
Code  of  Federal  Regulations  are  noted  in  the  following  summary: 

Section  S1.5S  requires  the  examiner,  Superintendent,  or 
other  officer  to  make  a specific  recommendation  as  to 
whether  the  will  of  a deceased  Indian  should  he  approved 
hy  the  Secretary,  based  upon  a full  inquiry  into  his  mental 
competency  * “the  circumstance*  attending  the  execution 
ol  the  will ; tlie  influences  which  Induced  its  execution/* 
In  the  event:  that  the  distribution  is  contrary  to  tlie  laws  of 
tlie  State  in  which  the  testator  resides*  the  examiner  is 
required  to  geek  the  heat  available  evidence  as  to  the 
reasons  for  such  action,  including  the  affidavit  of  the 
testator,  if  living*  He  must  also  investigate  the  compe- 
tency of  all  devisees  and  legatees  to  manage  their  affairs 
and  note  if  any  beneficiary  is  a person  not  of  Indian  blood. 

Section  81,54  provides  that  ‘‘No  will  executed  in  con- 
formity with  the  Act  of  February  14,  1918  (37  Stat.  678; 
2»>  U.  S.  L.  873),  shall  he  valid  or  have  any  force  or  effect 
so  far  as  it  relates  to  property  under  the  control  of  the 
United  States,  unless  and  until  it  shall  have  been  ap- 
proved by  the  Secretary  of  the  Interior,  who  may  approve 
or  disapprove  the  will  after  a due  and  proper  hearing  to 
determine  the  heirs  to  the  estate  of  the  testator  or  testa- 
trix shall  have  been  held,  required  notice  of  such  hear- 
ing first  having  been  given  to  all  persons  interested,  in- 
cluding the  presumptive  legal  heirs,  so  far  as  they  may  be 
ascertained,  and  at  which  hearing  the  circumstances  at- 
tendant upon  the  execution  of  said  wall  shall  have  been 
fully  shown  by  proper  and  credible  testimony,  nnd  after 
the  legal  heir  or  heirs  have  had  ample  opportunity  to  object 
to  the  will  and  its  approval.  * * *” 

Section  81*35  provides  that  no  action  on  wills  will  bo 
taken  until  after  the  death  of  the  testator,  except  that 
during  the  life  of  the  testator  the  Office  of  Indian  Affairs 
shall  pass  oii^  the  form  of  the  will. 

Section  8l.u6  provides  that  in  the  absence  of  a contest 
the  examiner  may  secure  affidavits  of  attesting  witnesses 
to  the  will,  in  1km  of  their  personal  appearance  at  the 
hearing. 

Under  section  4 of  the  Act  of  June  IS,  1934,173  an  Indian's  real 
property  and  shares  in  a tribal  corpora  turn  may  he  devised  only 
to  his  heirs,  to  members  of  the  tribe  having  jurisdiction  over 
the  property,  or  to  the  tribe  itself.  In  a recent  opinion,  the 
Solicitor  of  the  Department  of  the  Interior  was  called  upon  to 
construe  this  section.  His  opinion  throw's  considerable  light 
upon  the  limitation  placed  by  that  act  upon  a testator;173 

My  opinion  has  been  requested  upon  the  proper  con- 
struction of  section  4 of  the  Wheeler-Howard  Act  (48 


3 
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t8  t*1®  stanch?  the  disposition  Of  the  property  made  by  its 
tor m g must  also  stand,  as  the  court  cannot  make  it  ii'iw  will  nn/ 
direct  a different  division  of  the  property  from  that 
$P  With  the  approval  of  &eP&ar  "ofX  fSM 

in  25  C,  F.  It.  81.50. 

i'24S  Stat.  984,  985,  25  U,  S,  O,  464.  See  25  C.  F.  R.  gi.Bg. 

173  Op-  Bo  I.  I,  B„  M.27TTQ,  August  17.  1934;  54  I.  D,  584. 
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Stilt.  9S4,  085)  in  8t>  far  as  tills  section  limits  the  clans 
uf  iftMsfins  in  wlmm  an  f ltd  in  li  limy  fhwi.se  restricted  lands. 

Tim  relevant:  language  of  this  section  declares: 

Except  as  heroin  provided,  no  sale,  devise,  gift,  ex- 
change,  ol*  other  transfer  of  restricted  Indian  lands 
or  of  shares  in.  the  assets  of  any  Indian  tribe,  or  cor- 
pora tion  organized  here  under,  shall  lie  lnado  or  aji- 
pi-oved  : Provided,  however , That  such  lands  or  in- 
terests may,  with  the  approval  of  the  Secretary  of 
the  Interior,  he  sold,  devised,  or  otherwise  transferred 
to  the  Indian  tribe  in  which  the  lands  or  shares  are 
located  or  from  which  the  shares  were  derived  or  to  a 
successor  corporation  ; and  in  all  instances  such  lands 
nr  Interests  shall  descend  or  be  devised,  in  accordsince 
with  the  then  existing  laws  of  the  State,  or  Federal 
laws  where  applicable,  in  which  said  lands  are  lo- 
cated or  iri  which  the  subject  mutter  of  the  cor- 
poration is  located,  to  any  incinher  of  such  tribe 
or  of  such  corporation  or  any  heirs  of  such 
member ; * * * 

The  question  of  wlmt  poisons  other  than  members  of 
the  testator's  tribe  may  lawfully  he  designated  as  de- 
visees of  bis  restricted  property,  where  such  property  is 
subject  to  the  terms  of  the  Wheoler-Hmvnrd  Act,  is  raised 
by  the  ambiguity  of  the  last  two  words  in  the  passage 
above  quoted,  namely,  “such  member.”  If  “such  member” 
refers  to  the  testator  himself,  then  the  class  of  lionineinbors 
entitled  to  receive  restricted  Indian  properly  will  he  lim- 
ited to  those  who  through  marriage,  descent  or  adoption 
have  acquired  a relationship  to  the  testator  sufficient  to 
constitute  them  heirs  at  law. 

If  1 1m  words  “such  member*’  he  construed  to  mean  any 
member  to  whom  the.  property  hi  question  infyht  he  de- 
vised, then,  apparently,  non  member  heirs  of  other  Indians 
than  the  testator  might  bo  made  devisees  of  the  testator's 
rest  r I e ted  p roper  t y* 

In  the  third  place,  the  phrase  “such  member’*  might 
he  construed  to  refer  to  a member  who  is  a devisee  under 
the  will  in  question. 

m * * * * 


The  circumstances  under  which  the  phrase  “or  any 
heirs  of  such  member”  was  inserted  in  the  Wheeler- 
Howard  Bill  indicate  the  proper  meaning  to  he  attached  to 
that  phrase.  Early  drafts  of  the  legislation  (e.  g,  II,  II. 
7902,  Title  III,  Bee,  5,  April  House  Committee  Print; 
S,  2700,  Sec,  4,  May  Semite  Committee  Print),  both  in  the 
House  and  in  the  Semite,  limited  the  privilege  of  inherit- 
ing restricted  property  to  the  members  of  the  testator’s 
tribe,  in  accordance  with  the  fundamental  purpose  of  the 
legislation  to  conserve  Indian  lands  In  Indian  owner- 
ship and  to  prevent  the  further  checker-boarding  of  Indian 
lands  through  the  acquisition  of  parcels  of  such  hinds 
by  persons  not  subject  to  the  authority  of  the  Indian 
tribe  or  reservation.  To  this  limitation  the  objection  was 
urged  Unit  in  some  cases  the  heirs  of  a deceased  Indian 
would  not  be  members  of  the  tribe  or  corporation  to  which 
the  deceased  had  adhered,  and  that  it:  would  bo  unfair  to 
deny  such  natural  heirs  the  right  to  participate  in  a 
devise  of  property.  The  House  Committee  on  Indian 
Affairs,  therefore,  added  to  the  clause  first  considered  the 
phrase  “or  any  heirs  uf  such  member. " (II.  K,  7902, 
See.  4,  as  reported  to  the  House.)  Independently,  the 
Senate  Committee  un  Indian  Affairs  added  to  the  draft 
under  its  consideration  a parallel  phrase  more  restricted 
In.  scope,  “or  the  Indian  heirs  of  such  member.”  (S.  275a 
Sec.  4,  Cuimuittue  Fruit  No,  2;  S,  3045,  See,  4,  as  reported 
to  the  Senate.)  It  seems  clear  that  the  purpose  of  these 
legislative  after-thoughts  was  not  to  niter  fundamentally 
the  intent  and  scope  of  the  original  restriction  but  rather 
to  provide  for  the  exigencies  of  a special  case  that  had 
not  been  distinctly  considered,  namely,  the?  case  of  an 
Indian  tostor  desiring  to  divide  his  estate  by  will  among 
those  who  would,  in  the  absence  of  n will,  have  been 
entitled  to  share  in  the  estate,  namely,  his  own  heirs. 

That  the  Chairman  of  the  House  Committee  on  Indian 
Affairs  so  construed  the  phrase  here  in  question  is  indi- 
cated by  his  explanatory  statement  to  the  House  of  Rep- 
resentatives : 

Section  4 stops  a dangerous  leak  through  which 
the  restricted  allotted  lands  still  in  Indian  ownership 
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pnsK  therefrom.  Upon  the  dentil  of  an  allottee  the 
number  of  boir*  frequently  makes  partition  of  the 
land  impractical,  and  it  must  be  sold  at  partition  sale, 
when  it  generally  passes  into  the  hands  of  whites. 
This  section  endeavors  to  restrict  such  sales  to  Indian 
buyers  or  to  Indian  tribes  or  organizations.  It  hn\v= 
ever  permits  the  devise  of  restricted  lands  to  the  heirs, 
whether  Indian  or  not.  (Cong.  Ree.  June  15,  J 934,  p. 
12051.) 

It  requires  no  strained  const  ruction  of  language  to 
interpret  the  phrase  “or  any  heirs  of  sncli  member"  in 
accordance  with  this  intent:  and  purpose.  The  phraseology 
of  section  4 suffers  from  the  looseness  of  syntax  incident 
to  the  agglutinative  process  of  amendment.  Grammatical 
rules,  such  as  that  requiring  a definite  antecedent  for  the 
word  “such”,  are  not  always  religiously  observed  in  the 
closing  days  of  a Congressional  session.  In  the  phrase 
“heirs  of  such  member”  the  reference  of  the  word  “such” 
is  supplied  not  by  any  clear  grammatical  antecedent  hut 
by  the  fact  that;  the  “member”  chiefly  considered  through- 
out the  section,  though  never  expressly  named,  is  the 
testator.  This  is  not  the  only  instance  in  the  statute 
where  the  word  “such”  cannot  he  construed  by  simple 
application  of  the  rules  of  grammar.  (See  the  initial 
words  of  Sec.  17,) 

To  eomdui.e,  legal  usage  requires  that  the  phrase  "heirs 
of  such  member”  must,  refer  to  the  heirs  of  one  who  is 
deceased.  Memo  e&t  haercs  i d vent  is.  The  only  deceased 
person  considered  in  the  section  is  the  testator.  Evidence 
of  the  intent  of  Congress  indicates  that  it  is  the  testator’s 
heirs  that  are  being  considered.  I am  of  the  opinion  that 
the  phrase  “heirs*  of  such  member”  should  properly  ho 
construed  to  menu  “lioirs  of  the  testator.” 

C.  PARTITION  AND  SALE  OF  INHERITED  ALLOTMENTS 


In  1935,  the  National  Resources  Board  published  a study  en- 
titled “Indian  Land  Tenure,  Economic  Status,  and  Population 
Trends.”  Its  authors  had  studied,  among  others,  the  problems 
resulting  from  the  partition  and  sale  of  inherited  allotments. 
Their  comments  on  this  subject  are  particularly  enlightening: 

In  1902  pressure  for  legislation  which  would  authorize 
the  sale  of  hcirsliip  allotments  could  no  longer  be  resisted. 
The  passage  of  the  act  of  May  27,  1902  (32  Stat.  245, 
275  )171  opened  the  sluiceway  for  a wholesale  dissipation  of 
the  Indian  landed  estate.3*  A few  years  later  (1900)  It 
was  complemented  by  another  law  which  .permitted  the 
Secretary  of  the  Interior  to  sell  original  allotments,  as 
well. 


not  of  1902  was 
of  determining 
i St  at.  182),  an 


17!  Although  such  sale  was  provided  for  ms  early  as  1902,  no  statutory 
provision  fur  the  determination  of  heirs  by  the  Secretary  of  the  Interior 
was  made  until  1910  (Act  of  .Tune  2ot  1910,  36  Stat.  855).  As  a result, 
purchasers  uf  allotted  Indian  lands  from  heirs  of  the  allottee  prior  to 
1910  found  difficulty  in  obtaining  loans  upon  such  property  because  of 
the  contention  of  the  loan  companies  that  there  haa  not  been  formal 
determination  of  the  heirs  of  the  deceased  allottees  by  a court  or  official 
clothed  with  authority  to  make  such  determination  and  that  in  the 
absence  of  such  proceedings  the  title  was  defective,  A letter  from  the 
Secretary  of  the  Interior  to  the  Chairman  of  the  Federal  Home  Loan 
Bank  Board,  presents  a rather  exhaustive  review  of  authority  on  the 
validity  of  sale  under  the  foregoing  statutory  provisions: 


titles  are  founded 
i Indi 


It  lias  come  to  the  attention  of  this  Department  that  owi 

n deeds  executed  by  tbo 


deceased  Indian  allottees 

‘sss '.musA™ 

tenor  to 


furnished  by  the  applicants  for  loans  fail  to 
been  a formal  determination  of  the  heirs  of 
allottees  by  a court  or  official  clothed  wit 
uch  determination,  and  in  the  absence  of 


I upon  deeds  executed  by  tbo 
and  approved  by  the  Secretary 
tment  of  the  act  of  June  25, 
itioii  upon  the  Secretary 
f such  deceased  Indians. 
Ity  in  obtaining  loans  from  the  Federal 
vernniental  lending  agencies, 
appears  to  he  that  the  abstracts  of  title 
uts  for  loans  fail  to  show  that  there  has 


the  deceased  Indian 
authority  to  make 
l determination,  and  in  the  absence  of  such  proceedings,  the 
tion  has  been  taken  that  the  title  is  defective.  We  believe 


tion  ro  taken  is  based  upon  a misconception  of  the 
the  deeds  from  these  Indian  ludrs. 
under  consideration  wore  executed  and  approved 
with  regulations  prescribed  by  the  Secretary  of 
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Upon  i lit*  death  of  jin  iillofttM*  there  were  four  possible* 
niflliofls  ■ >f  disposing  of  thi*  eslnre: 

(1)  Tilt*  Secretary  of  the  Interior  could  isguc  fee  pnt- 
011  tn  to  the  heirs  as  a group  or  otherwise  remove  the 
roKlrictiniis. 

(2)  The  entali'  could  he  physically  partitioned  among 


the  Inferior  iirnl#*r  autliorhv  of  seel  km  7 uf  till'  act  of  May  27. 
11*0L*  i \VJ  Star,  !J4n  27r>}  mid  tin*  art  of  March  1,  1907  <34  Stub 
iuin -lo!8).  Tin*  parti  muit  provisions  of  t htso  nets  read  : 

Sec  7,  Act  of  1002 

"Thnf  tin*  adnlf  heirs  of  any  deceased  Indian  to  whom  a 
trust  nr  other  pntuiir  containing  restrictions  upon  alhuintinij 
has  been  or  shall  be  issued  for  lands  allotted  to  him  nmy  soli 
and  convey  the  hinds  inherited  from  such  decedent,  but  in 
cane  of  minor  lielfH  their  Intends  shall  be  sold  only  by  a 
guardian  duly  appointed  by  the  proper  court  upon  the  order 
of  such  court,  made  upon  petition  filed  by  the  guardian,  but 
nil  such  conveyances  shall  ho  subnet  to  thn  approval  of  the 
Secretary  uf  the  Interior,  and  irheu  ho  appro red  shaft  convey 
a full  title  to  the  jiirnrlfcwT  the  same  as  if  a final  patent 
without  restriction  upon  the  alienation  had  teen  issued  to 
the  allottee,  * * *”  [Italics  supplied,] 

Ace  of  1907 

“That  any  non  competent  Indian  to  whom  a patent  con- 
taining restrictions  against  alienation  has  been  issued  for 
, an  allotment  of  land  in  severalty!  under  any  law  or  treaty  or 

who  may  have  mi  interest  in  any  allotment  by  inheritance. 
map  sell  or  convey  aft  or  any  part  of  such  allotment  or  such 
inherited  interest  an  such  levins  and  conditions  and  under 
Hitch  rules  and  reputations  as  the  Score  turf/  of  the  Interior 
may  prescribe,  and  the*  proceeds  derived  therefrom  shall  be 
used  for  the  Iiein-fl  1 of  the  allottee  or  heir  ho  cP'inosfng  of  his 
Jaml  or  interest,  under  the  supervision  of  the  Commis- 

sioner of  Indian  Affairs;  and  any  conveyance,  made  here* 
under  and  approved  by  the  Secretary  of  the  Interior  shall 
codt'ry  full  title  to  the  land  or  interest  so  so  hi.  the  same 
as  tf  fee  simple  patent  had  hern  issued  to  the  allottee/1 

[Italics  supplied.] 

1 ii  considering  tile  foregoing  statutory  provisions,  it  is  well 
to  point  out  flint  the  courts  were  without  jurisdiction  to  deter* 

mine  the  heirs  of  deceit  sod  Indian  allottees  (McKay  V.  Kalyton, 

iilH  D,  4-78),  and  that,  other  than  the  Secretary  of  the  In- 
terior. there  existed  no  tribunal  with  jurisdiction  to  make  such 
determination,  Before  any  conveyance  could  he  mode  of  the 
lands  of  deceased  allottees,  it  was,  of  course,  essential  that  the 
heirs  he  first  determined,  and  the  acts  of  1902  and  1007,  reason- 
ably’ construed,  appear  io  confer  upon  the  Secretary  of  the  In- 
terior. by  necessary  implication,  the  authority  to  determine  the 
facts  uf  heirship.  Neither  net  makes  provision  for  formal  notice 
and  henrim?  for  the  determination  of  uni  re.  hut  regulation?  were 
approved  and  promulgated  by  the  Secretary  of  the  Interim*  pro- 
viding that,  when  a deed  or  other  instrument  conveying  inherited 
lands  was  submitted  to  him  for  approval.  It  should  be  accompanied 
by  the  following  data  concerning  the  heirs  of  the  deceased 
allottee  l 

“By  n certificate  signed  by  two  members  of  a business 
committee,  if  there  be  such,  or  by  at  least  two  recognized 
chiefs,  or  by  two  or  more  reliable  'members  of  the  tribe,  set- 
ting forth  that  the  allottee  to  whom  he  land  was  originally 
allotted  is  dead,  giving  ns  nearly  as  possible  the  date  of 
dentil.  Such  certificate  shall  also  show  the  names  and  ages 
of  the  lietrs,  adults  and  minors,  of  such  deceased  allottee, 
hot  the  Department  reserves  the  fight  to  require,  if  in  its 
judgment  it  shell  hr  considered  necessary,  such  further  and 
additional  evidence  relative  to  heirship  ns  may  he  deemed 
proper.  If  the  persons  who  certify  to  the  death  uf  the 
allottee  arc.  from  their  own  knowledge,  unable  to  certify 
as  1 <»  who  are  thn  heirs  (with  their  imnies  and  ages)  of  such 
deceased  allottee,  an  additional  certificate  made  by  persons  of 
one  of  the  throe  classes  herein  specified,  showing  who  are  the 
heirs  and  giving  their  names  and  ages  (adults  and  minors), 
must  he  furnished," 

It  1m s heen  the  uniform  practice- and  policy  of  this  Department 
to  regard  the  approval  by  the  Secretary  of  the  Interior  of  n 
deed  based  upon  proof  of  heirship  furnished  in  accordance  with 
the  above  regulations  ns  having  the  effect  of  finally  determining 
the  heirs  and  conveying  the  full  title,  particularly  in  view  of 
the  legislative  declaration  in  the  arts  of  iOQ2  arid  1007  that 
such  nil  approved  deed  shall  convey  full  title  to  the  purchaser 
the  same  ns  if  a final  foe  simple  patent  hud  been  issued  to  the 
allottee  or  purchaser.  While  tlie  authorities  are  not  in  entire 
harmony,  the  better  view  supports  the  departmental  position. 

The  remainder  of  the  letter  above  quoted  analyzes  the  cases  supporting 
(Brotcn  v-  Boston  Steele,  et  al 23  Knns,  672  (1880)  ; Eyan  v,  McDonald, 
158  N,  W-  915  <1915)  : Hcllen.  v.  Maryan,  283  Fed,  433  (D.  C,  E,  D; 
Wash,  1922)  ; Davidson  v,  Roberson.  92  Qkln,  161,  218  Fac,  878  (1023)) 
and  opposing  the  foregoing  conclusion.  (Even  cases  which  deny  hind 
lug  force  to  secretarial  determination  of  heirs  under  the  circumstances 
considered  Indicate  that  secretarial  approval  conveys  a prima  facie  title 
good  until  someone  else  shows  n better  title.  See  HwhroCk  v,  Gavin,  170 
N,  W.  12  (1920)  ; Tripp  v.  Sieler,  161  N,  W.  337  (1917)  ; Horn  v, 
Ne-Gon-Ah^E-Quaince,  192  N,  W.  363  (1923),) 


the  h Plrs  nrid  eithpr  trust  or  fee  patents  issued  to  them 
individually  ”r* 

(3)  The  estate  could  he  retained  by  the  superintendent 
and  leased  for  the  benefit  of  the  heirs. 

(4)  The  estate  could  be  sold  under  Government  super- 
vision and  the  proceeds  distributed  among  the  heirs. 

Partition  of  estates  is  a common  procedure  when  the 
number  of  heirs  is  small  t lmt  small  families  are  not  the 
rule  among  Indians,  and  tlu*  very  tardy  process  of  probate 
in  the  Office  of  Indian  Affairs  causes  long  periods  of  time, 
often  running  into  years,  to  ellipse  before  the  heirs  are 
determined.  In  the  meantime,  new  heirs  may  have  been 
born,  and  the  heirs  of  the  original  allottee  may  have  died. 

The  leasing  of  heirship  allotments  is  a more  frequent 
procedure,  with  consequences  to  he  noted  later.  But  it 
is  more  important  to  note  here  that  under  the  net  of  1902 
a single  "competent"  heir  could  demand  the  sale  of  the 
whole  alkdjnent.  Even  though  an  administration  may 
frown  upd0thc*  sale  of  tlie  heirship  lands,  it  is  actually 
powerless  to  prevent  it.  It  perpetually  faces  the  dilemma 
of  either  permitting  the  land  to  be  sold,  or  exerting  Its 
influence  to  retain  the  land  in  the  ownership  of  the  heirs 
and  to  lease  it.  Bo  long  as  the  allotment  is  held  intact, 
it  is  subject  to  progressive  subdivision  by  the  dentil  of 
heirs  and  the  resulting  fragmentation  of  the  equities. 

If  the  estate  is  put  up  for  sale,  Indians  rarely  have 
the  cash  to  buy  it  and  the  allotment  almost  invariably 
passes  to  white  ownership,  a strong  pressure  to  sell 
comes  from  the  Indian  hell's  themselves  because  of  their 
lack  of  experience  with  the  white  uijiu's  property  system. 
Contrary  to  the  hopeful  idealism  of  the  proponents  of  the 
allotment  system,  the  Indians  have  not  acquired  the 
white  man’s  respect  for  "land  in  severalty,"  Unrestricted, 
individual  ownership,  as  contrasted  with  their  own  com- 
munnl  ownership,  tempts  Indians  to  look  on  land  as  an 
asset  to  lie  disposed  of  for  cash  to  meet  everyday  wants 
rather  than  to  work  it  for  an  income.*1 

***  Dr,  John  R,  Swan  toil  of  the  Bureau  of  American  Ethnology 
recently  wrote:  "‘Our  own  attempts  to  KplrtJtnte  land  for  n 
living  fails  jo  attain  its  object  hnonnse  there  is  no  insistence 
that  land  shall  be  used  to  furnish  n living  with  thn  addition  of 
labor  instead  of  being  Hold  outright." 

The  result  of  this  legislation  was  exactly  what  would 
be  expected — a rapid  dissipation  of  capital  assets.  From 
1003,  when  I lip  first  sales  were  made,  to  1034,  sales  of 
heirship  land  totaled  L42fi,Ofil  acres,  most  of  which  was 
spent,  as  income.  Desperately  in  need  of  (he  steady  income 
which  the  application  labor  to  these  lands  would  have 
provided,  Indians  we.  nevertheless  permitted  to  divest 
thorn  sol  vos  of  the  one  asset  which  Ihcy  needed  most  to 
Insure  their  own  survival.  ( Up.  lu-17. ) 

* ir-  * * I}; 

With  t lie  stoppage  of  further  allotment  virtually  as- 
sured under  tlio  Wheeler-Hownrd  Act, 31  all  the  land  now 
in  the  possession  of  original  allottees  will  pass  into  the 
heirship  stage  in  the  next  genera  lion.  Sales  of  land  to 
oilier  than  Indian  tribes  or  conioraiions  were  also  pro- 
hibited,*7 It  is,  therefore,  a definite  certainty  Mint  the 
area  of  heirship  lands  will  steadily  increase  in  the  immedi- 
ate future  i and  Inasmuch  as  tlie  Wlieeler-IIoward  Act 
left  untouched  the  present  system  of  heirship,  except  to 
restrict  inheritance  to  members  of  n trilie  or  their  de- 
scendants (thus  preventing  acquisition  by  whites),  the 
problem  of  what  to  do  with  these  lands  becomes  of  para- 
mount importance.  At  present  the  heirship  lands  are  12 

1?6The  Act  of  May  18,  1916,  89  Skit,  128,  127,  25  U,  S,  C.  378 
provides  : 

* * * if  the  Secretary  of  the  interior  Khali  find  that  any 

inherited  trust  allotment  or  allotments  are  capable  of  partition  to 
the  advantage  of  the  heirs,  he  may  cause  such  lands  to  be  parti- 
tioned among  them,  regard  I efm  of  their  competency,  patents  in 
fee  to  be  issued  to  the  competent  heirs  for  their  shares  at ul  trust 
patents  to  be  ispued  to  the  incompetent  heirs  for  the  lands 
respectively  or  jointly  set  apart  to  them,  the  trust  period  to 
terminate  in  net’ordur.ce  with  the  terms  of  the  original  patent 
or  order  of  extension  of  the  trust  period  set  out  in  said  parent. 

For  regulations  regarding  applications  for  partitions  of  inherited  allot- 
ments, see  25  C.  F.  R.  241,8  ; regarding  sale  of  heirship  lands,  see  25 
C.  F.  R,  241.9— 241.12. 
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percent  of  all  Indian  lands  and  35  percent  of  the  allotted 
lands. 

an  gre.  i prohibits  further  :illutmf*nt,  but  by  sec.  18  the  wholo.net 
may  be  rtgeeted  by  a negntive  vote  of  a majority  of  eligibk; 
voiprH  of  a band  or  tribe. 

" Sec.  4. 

These  heirship  tenets  are  potentially  one  of  the  most 
important  of  the  Indian  resources.  IP-  iSk) 

The  present  Federal  pulley  and  objectives  relating  to  Indian 
land  have  recently  been  stated  in  a Handbook  of  Indian  Land 
I Nil  icy  anil  Manual  of  Procedures  prepared  by  the  Office  of  Indian 
Affairs-374 

By  exchange  of  allotments  for  assignments  the  problem  of  the 
sale  and  partition  of  Inherited  hinds  is  finding  a solution  and 
the  federal  Indian  land  policy  in  being  carried  forward.  Section 
5 of  the  Act  of  June  IS,  1934, 177  has  provided  for  the  acquisition 
of  land  by  the  Secretary  of  the  Interior  for  an  Indian  tribe, 
through  purchase,  gift,  exchange,  or  assignment,  or  through 
relinquishment  of  land  by  individual  Indians,  It  has  been  held 
that  the  purpose  of  "providing  land  for  Indians”  is  served  by  an 
exchange  transaction  whereby  an  individual  Indian  transfers 
allotted  land  to  the  tribe  in  exchanger  for  an  assignment  of 
occupancy  rights  in  the  same  or  in  another  tract,  since  the  tribe 

17,1  The  primary  object  of  Indian  bind  policy  is  to  *ifv«  a ml  to  provide 
for  tin*  Indian  people  adequate  land,  in  such  n tenure  and  hi  nccanl- 
nnon  with  mich  proper  usage  that  they  may  huIusIhL  on  if  permanently 
liy  their  own  labor, 

Indian  bifid  policy  shall  have  fur  Ms  purpose  the  organization  and 
consolidation  of  Indian  lands  into  proper  unit*,  considering  the  use 
to  iin  inn  de  «f  the  land.  the  type  of  Intmr  ami  capital  in  vestment  to  be 
applied  thereuiu  and  the  technical  capuuiUe*  and  habits  of  co-operation 
of  the  imlianH  concerned,  _ 

Indian  liinid  policy  definitely  looks  toward  the  substitution  of  Indian 
use  for  uon-lndlan  use  of  Indian  lands. 

Implicit  in  nil  of  the  above  is  the  responsibility  of  affording  the 
Indians  the  necessary  credit  and  technical  UstbiilJg  to  make  possible  the 
host  economic  use  of  their  lands. 

Indian  land  tenure  policy  shall  he  sumreMiusty  adapted  to  various 
notations  not  only  as  to  whole  tribes,  but  also  ns  fo  natural  com- 
munities within  any  particular  tribe,  and  where  the  fact*  indicate, 
in  Individual  cases, 

Indian  land  policy  should- take  into  account  nrnl  should  seek  to  con- 
tribute to  the  solution  of  tlui  land  policy  problems  of  the  Government 
ns  n whole. 

In  tile  protection  and  enlargement  of  an  adequate  hind  base,  due  con- 
siderntimi  must  he  given  to  the  preservation  of  those  Indian  cultural, 
social,  and  economic  values  mnl  Institutions  which  have  in  the  past: 
sustained,  and  are  now  sustaining,  their  economic  and  spiritual  integrity 
mid  which  may  hold  important  possibilities-  for  the  future. 

Indian  land  policy  shftil  seek  the  most  rapid  possible  reduction  of 
uneconomic  and  nonproductive  lulinlnisf rafive  expenditures,  particularly 
in  connection  with  the  management  of  heirship  lands. 

In  view  of  the  limited  amount  of  foods  available  for  the  enlarge- 
ment of  the  Indian  land  base,  preference  in  the  application  of  these 
funds  shall  he  given  to  those  rawrnHcuut  showing  a readiness  to  co- 
operate in  order  to  secure  the  ndvn  .tapes;  and  to  those  showing  n 
critical  shortage  of  resources;  and  within  these  reservations,  prefer- 
ence shall  be  given  to  those  cuminuniHog  definitely  Indian  in  character. 

In  the  process  of  simplifying  the  ownership  pattern  on  Indian 
reservations,  tribal  funds,  IRA  land-acquisition  appropriations,  nr  other 
applicable  funds  may  he  used  {in  default  of  other  and  preferable  methods) 
for  the  consolidation  of  Indian-owned  lands  whenever  such  use  supplies 
nil  essential  element  in  improving  the  economy  af  the  trilwv  and  reducing 
costs  of  administration. 

The  acquisition  of  land  for  Indians  shall  be  for  Indian  use  and  upon 
adequate  evidence  that  it  will  bo  used  by  Indians.  In  till  eases  where 
it  is  practicable,  the  acquisition  should  be  carried  out  in  response  to  the 
request  of  the  Indians  and  upon  evidence  furnished  by  them  of  their 
determination  to  use  the  land. 

Funds  accruing  to  tribes  from  the  past  or  present  disposal  of  capital 
assets  shall  lie  used  to  the  largest  feasible  extent  for  the  creation  of 
new  productive  resources.  (Handbook,  supra.  iJt.  IB  (1938),  pp.  1-3.) 

vr*  48  stat,  9B4,  20  U.  S.  C,  465. 


through  this  transaction  acquires  a definite  interest  in  the  land 
<,vor  anti  above  the  transferor’s  retained  occupancy  right.”8  By 
menus  of  this  exchange  provision  the  tribe  may  acquire  Indian 
allotments  or  heirship  lands  and  may  designate  various  parcels 
of  tribal  land  which  are  not  needed  for  any  tribal  enterprise  ns 
Available  for  exchange.  Where  a tribe  has  funds  In  its  tribal 
Ireasury  or  in  this  United  States  Treasury,  it  may  decide  to  use  a 
portion  of  such  funds  to  buy  up  hinds  from  Indians  who  110%'© 
Holdings  in  the  area  miller  consideration.  Where  the  land  is  in 
heirship  status,  if  the  tribe  and  all  the  heirs  are  unable  to  agree 
among  themselves  on  the  terms  of  purchase,  the  Secretary  of 
I he  Interior  may  proscribe  the  method  of  sale  and  valuation. 
There  is  no  reason  why  a 1 ribo  may  not  purchase  allotted  lands 
in  heirship  status  where  such  lands  are  offered  for  sale  by  the 
Secretary  of  the  Interior,  The  much  a Hies  of  such  a transaction 
lire  set  forth  in  a memorandum  of  the  Solicitor  of  the  Depart- 
ment of  the  Interior17*  In  the  following  words: 


It  will  be  noted  that  section  372  of  United  States 
Code,  title  25,  requires  that  upon  completion  of  the  pay- 
ment of  the  purchase  price  a patent  in  fee  shall  issue  to 
the  purchaser.  Does  this  requirement  uiuke  impossible 
sales  to  individual  Indians,  to  Indian  tribes,  or  to  the 
Secretary  of  the  Interior  In  trust  for  such  tribes  or 
individuals? 

So  fur  as  direct  s«5e»  to  Indian  tribes  are  concerned, 
there  is  nothing  to  prewnt  the  issuance  of  a patent  in 
fee  to  an  Indian  tribe.  The  issuance  of  patents  to  an 
Indian  tribe  Is  provided  fur  by  the  following  statutes: 
Act  of  January  12,  1S91  (20  Ktaf,  762),  providing  for 
indents  to  Mission  Bands ; treaty  with  Cherokees,  Decem- 
ber 29,  38(35  (7  Stat.  478)  granting  land  to  Cherokee 
Nation- 

After  issuance  of  such  patent,  however,  an  organized 
tribe  might,  under  section  5 of  the  act  of  -Tune  18,  3934, 
surrender  legal  title  to  the  land,  if  it  so  chose,  to  the 
United  States,  retaining  equitable  ownership  of  the  d. 
A tribe  not  within  the  provisions  of  that  act  could  not 
surrender  such  legal  title. 


* 


The  necessity  for  issuance  of  a fee  patent  which  arises 
when  heirship  land  is  sold  by  the  Secretary  of  the  Interior, 
does  not  arise  where  the  conveyance  of  land  is  made  by  all 
the  interested  heirs.  Such  conveyance,  made  on  a re- 
stricted deed  form,  conveys  only  the  same  interest  as  3s 
held  by  the  heirs. 

The  question  of  issuing  fee  patents  to  Indian  purchasers 
of  In  ml  does  not  arise  on  reservations  subject  to  the  act 
of  June  18,  I934r  since  on  such  reservations  direct  sales 
to  individual  Indians  are  prohibited,  A related  question, 
however,  arises  with  respect  to  sales  of  land  to  the  United 
States  in  trust  for  a tribe  or  individual  Indian  under  the 
provisions  of  section  5 of  the  said  act,  which  authorizes 
the  Secretary  of  the  Inferior, 


“to  acquire  through  purchase,  relinquishment,  gift,  ex* 
change,  or  assignment,  any  interest  In  lands,  water 
rights,  or  surface  rights  to  lands*  within  or  without 
existing  reservations,  including  trust  or  otherwise 
restricted  allotments,  whether  the  allottee  be  living 
or  deceased*  for  the  purpose  of  providing  land  for 
Indians.” 


The  statute  in  question  specifically  provides*  with 
respect  to  the  tenure  of  lands  so  acquired : 

“Title  to  any  lands  or  rights  acquired  pursuant  to  this 
act  shall  be  taken  in  the  name  of  the  United  States 
in  trust  for  the  Indian  tribe  or  individual  Indian  for 
which  the  land  is  acquired,  and  such  lands  or  rights 
shall  be  exempt  from  State  and  local  taxation.” 


1T8  Memo  Sol.  L D„  April  4,  1930. 
Memo  Sol.  I,  D.,  August  14,  1337, 
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hi  the  light  • *f  These  provisions  it  insiy  bo  asked  whether  ! 
tlio  requireinem  of  section  .372  That  n feu  patent  issued  1 
to  thu  purchaser  ' -i  heirship  lands  reirjniTis  in  force-  on 
nervations  subject  to  the  net  of  June  IS.  1984.  If  it  ! 
^ m force  then  either  the  Sccrernry  of  the  inferior  must 
isHite  u fee  patent  to  the  rutted  Stays,  tir,  if  this  In  im- 
possible* lie  must  refrain  from  acquiring  heirship  land 
under  the  provisions  of  wet  inn  272.  If  the  latter  view 
is  taken  one  of  the  principal  objects  of  section  5 of  the 
act  of  J one  18,  1934,  wouh-I  be  defeated.  If  the  form  ex* 
view  is  taken  a legal  absurdity  is  presented.  In  the  face 
of  this  dilemma  ir  appears  to  L-*  a reasonable  view  that: 
the  requirement  of  section  372  that  a patent  iv#  fee  he 
issued  to  the  purchaser,  is  Inapplicable  where  the  United 
States  is  Itself  the  purchaser,  and  that  in  this  case  sec- 
tion 5 of  the  act  of  June  IS,  1934,  supersedes  and  amends 
the  relevant  provisions  of  section  272,  This  view  is  in 
accord  with  the  familiar  rule  that  a limiting  statute  does 
not  run  against  the  sovereign. 

It  is  my  opinion,  therefore,  that  the  Secretary  of  the 
Interior,  on  reservations  subject  to  the  net  of  June  18, 
1934,  may  acquire  heirship  land  on  behalf  of  individual 
Indians  or  Indian  tribes,  on  the  same  terms  us  a private 
Individual  might  acquire  such  lands  under  section  372r 
and  that  title  to  such  lands  is  to  be  held  by  the  United 
States  in  trust  for  the  hicfwin  or  I ml  fan  tribe  for  which 
the  land  is  purchased. 

In  accordance  with  the  foregoing  analysis  you  are 
jul vised  that  existing  departmental  regulations  and  orders 
effecting  the  sale  of  heirship  lands  nmy  he  amended  to 
provide  for  the  following  fra  ns, act  urns,  under  existing 

ia\v  - 

3.  Oh  all  reservations,  heirship  lands  nmy  be  sold  by 
the  Secretary  of  the  Interior  to  mi  Inditin'  tribe.  Such 
sale  may  be  made  with  or  without,  the  consent  of  the 


interested  heirs.  It  is  acot^sary  that  reasonable  com- 
pensation be  paid  by  the  tribe  for  the  land  thus  sold. 
•Such  reasonable  compensation  may  bo  based  upon  the 
actual  rncoinc-produvi rig  prospects  and  record  of  the  land, 
clue  consideration  being  given  to  the  expenses  of  leasing 
created  by  |tbei  heirship  status  insofar  as  tinge  expenses 
would  be  deducted  from  the  sums  paid  to  the  lessors. 
Except  for  the  requirement  that  19  per  cent  of  the  pur- 
cbn ho  price  be  paid  In  advance,  the  terms  of  payment  are 
within  the  discretion  of  the  Secretary  of  the  Interior. 

2.  On  reservations  within  the  act  of  June  IS,  1934 

sales*  of  heirship  Lind  may  be  made  to  the  United  States 
ni  trust  for  the  tribe  or  for  individual  Indiana.  With 
respect  to  the  terms  ami  manner  of  sale  and  the  basis  of 
valuation  the  comments  noted  in  the  preceding  tin.ntiri'gmh 
appear  equally  applicable.  h p 

3,  On  reservations  mil  within  the  net  of  June  IS  1934 

heirship  lands  may  be  wild  directly  to  individual  Indians 
or  to  an  Indian  cooper  a live  or  trite  It  fe  within  the  dis- 
ermon  of  the  Secretary  of  the  Inferior  to  make  such 
sides  with  or  without  the  consent,  of  the  heirs,  without 
calling  for  bids  or  after  bids  have  been  called  for.  PxtU 
entH  in  fee  must  issue  to  die  purchaser  upon  final  com- 
pletion at  payments  for  the  hind,  unless  all  the  heirs  join 
in  making  a i*mvevimee  of  the  trust  title.  If  bids  ‘are 
nulled  for  ft  would  he  proper  to  limit  I lie  bidders  either  to 
Indians  or  to  Indians  of  n iptmimhir  tribe  or  to  Indians 
interested  in  the.  particular  estate  or  to  any  other  reason- 
ably defined  class  of  Indians,  provided  that  in  any  ease 
a fair  price,  in  the  light  ol!  all  clrcumstiinccH,  ig  obtained 
for  the  land  that:  in  mm.  With  respect  to  the  terms  mid 
manner  of  sale,  and  the  basis  of  valuation  the  comment* 
noted  in  the  fir sit  paragraph  of  this  summary  annear 
equally  applicable.  " 41 
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SECTION  1.  INTRODUCTION 


Federal  .services  which  the  United  States  provides  for  Indians 
are  frequently  viewed  as  a mutter  of  cliarlty . The  erroneous 
notion  i,s  widely  prevalent  that  in  their  relationship  with  the 
Federal  Government  the  Indians  have  been  the  regular  re- 
cipients of  unearned  bounties.  In  reality,  federal  services  were, 
in  earlier  years,  largely  a matter  of  self-protection  for  the 
white  man  or  partial  compensation  to  the  Indian  for  land 
cessions  or  other  benefits  received  by  the  United  States.  In 
recent  years  such  services  have  beeu  continued,  partly  as  a 
result  of  the  failure  of  the  states  to  render  certain  essential 
pubJric  services  to  the  Indians,  because  of  their  special  relation 
to  the  Federal  Government. 

In  the  treaty  period  1 of  our  Indian  relations,  in  order  to 
induce  the  Indian  to  cease  active  resistance  to  further  encroach- 
merit,  upon  his  domain,  it  was  thought  wise  to  educate  him  in 
the  white  man’s  culture.  The  Indian’s  white  neighbors  would 
Instruct  him  to  seek  paths  of  pence  rather  than  the  ways  of 
war,  to  replace  the  tomahawk  with  a religion  of  love  for  his 
fellow  iimn.  To  obviate  responsibility  for  his  support,  or  the 
alternative  of  slow-  starvation,  they  would  instruct  him  in  the 
ways  of  the  farm,  in  the  arts  of  the  fireside,  and  in  mean#  of 
earning  n livelihood  on  his  greatly  reduced  land,""  This  offered 
a practical  alternative  to  a policy  of  warfare  which,  it  has 
been  estimated,  cost  the  Federal  Government  in  the  neighbor- 
hood of  one  million  dollars  for  each  dead  Indian, 

Reservations  were  located  in  the  vicinities  of  army  posts. 
In  the  panic  of  an  epidemic  of  smallpox,  as  a matter  of  pro- 
tection to  prevent  the  spread  of  this  disease  through  the  entire 
population,  a statute s was  enacted  which  provided  for  vaeel- 

1 See  Chapter  3. 

s8  Am,  State  Papers  (Indian  Affairs,  class  II,  vol,  2)  181B— 27,  pp, 
150—151. 

a Act  of  May  6,  1832.  4 Stat,  514, 


nation  of  Indians  by  army  surgeon#.* 4 5  This  statute  Is  illustra- 
tive of  the  way  in  which  the  Indian  health  service  and  other 
federal  services  originated. 

In  making  treaties  with  the  Indian  tribes,  the  United  States 
generally  offered  a more  or  less  substantial  Quid  pro  quo  for 
land  ceded  by  the  Indian  tribes  in  such  treaties  and  for  other 
promises  contained  in  such  treaties  that  were  advantageous  to 
the  United  States,6  This  quid  pro  qua  might  be,  and  generally 
was,  defined  in  terms  of  money,  although  in  some  cases  the 
United  States  undertook  to  furnish  specified  supplies  or  serv- 
ices for  it  designated  period  of  years,  The  Indians  bad  little 
use  for  money.  The  practice  therefore  arose  of  placing  the 
money  in  trust  in  the  United  States  Treasury  and  expending 
either  the  principal  or  the  Interest  of  such  funds,  in  accordance 
with  the  wishes  of  the  Indians,  for  food,  clothing,  livestock,  farm 
implements,  and  the  pay  of  blacksmiths,  teachers,  physicians, 
and  other  skilled  employees.  To  tte  day  tribal  funds  are 
expended  for  these  purposes  * 

When  treaty  and  tribal  funds  of  a given  tribe  came  to  an 
end,  the  Federal  Government  might  have  discharged  the  teach- 
ers, physicians,  blacksmiths,  and  other  employees  maintained 
by  it  pursuant  to  treaty  obligation;  but  many  factors,  some 
of  them  humanitarian,  combined  to  prevent  the  abandonment 
of  these  services.  Instead,  an  increasing  amount  of  what  were 
called  ‘‘gratuity  appropriations,”  as  distinct  from  treaty  appro- 
priations and  tribal  fund  appropriations,  was  devoted  to  the 
maintenance  of  these  various  federal  services'  in  the  Indian 
country.  According  to  contemporary  critics,  and  according  to 
subsequent  official  investigations,  these  funds  Were  in  many 

* Appropr iations  for  this  service  have  since  been  regularly  enacted. 

See  Chapter  4,  sec.  17, 

5 See  Chapter  3,  see.  3C(3). 

fl  See  Chapter  15,  §ee.  23. 
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cases  extravagantly  and  wasteful!**  disbursed.  Irrigation  proj- 
ects, for  example,  frequently  were  launched  without  the  heiiefi; 
of  exjKh't  technical  advice  and  were  consequently  improperly 
constructed  and  ill-advised.1 

With  the  increase  of  gratuity  appropriations,  the  picture  iff 
the  Indian  ns“n  charity  ward  came  to  loom  large  in  the  public  eye. 
In  1875  Congress  provided  that  Indians  receiving  supplies  from 
the  Federal  Government  might  be  required  to  perform  useful 
labor  as  a condition  precedent,*  quite  ignoring  the  fact  that 
many  Indians  were  no  more  “charity  wards”  than  were  holders 
of  federal  bonds  or  other  legal  obligations  of  the  Forlorn? 
Government, 


In  recent  years,  and  particularly  since  3924,  when  citizen- 
ship  %vas  granted  to  all  Indians  not  already  citizens the  states 
have  assumed  a larger  role  in  supplying  the  Indians  with  essen- 
tial public  services.  In  1929 13  the  Secretary  of  the  Interior  was 
authorized  to  permit  state  agents  to  make  inspections  of  health 
and  educational  conditions  on  the  reservations  and  to  enforce 
sanitation  and  quarantine  regulations  or  to  enforce  compulsory 
school  attendance  of  Indian  pupils,  as  provided  by  the  law  of 
the  state,  and  since  1934 13  the  Secretary  has  been  authorized  to 
enter  into  contracts  with  state  or  other  bodies  for  education,  med- 
ical attention,  agricultural  assistance,  and  social  welfare,  in- 
eluding  relief  of  distress*  0f  Indians,  and  to  authorize  the  state 


In  an  effort  to  remove  federal  services  to  Indians  from  a 
gratuity  basis.  Congress  lias  frequently  provided  that  various 
expenditures  made  for  the  benefit,  or  supposed  benefit,  of  In- 
dians should  he  “reimbursable, M that  is  to  say,  repaid  to  tlu* 
United  States  Treasury  out  of  tlie  future  income  of  the  tribes 
concerned,  Even  where  Congress  has  not  so  provided,  the  rule 
has  been  developed  in  many  jurisdictional  acts  mid  court  eases 
that  appropriations  which  were  supposed  to  be  gratuities  when 
made  are  to  be  reimbursed  out  of  judgments  rendered  in  favor, 
of  an  Indian  tribe. 

More  recently  the  effort  to  remove  federal  Indian  services  front 
a charitable  basis  has  In  ken  the  form  of  legislation  nutliorfzing' 
the  Secretary  of  the  Interior  to  assess  foes  for  various  nets  and 
services  benefiting  Indians,10 


Tsec  Hearings,  Sen,  Subcoin.  of  Comm,  cm  Ind.  Aft  71st  Cong 
2d  seS*„  Survey  of  Conditions  Qf  the  Indians  in  the  United  States’ 
pf  8,  Engle  Report,  January  21,  1030,  p,  2285. 

sAet  of  March  3,  1875,  18  Shit,  420,  449,  25  II  s.  C,  137. 

9 Osage  Tribe  of  Indian * v.  United  States  66  C.  Cis.  04  (1928),  «pp. 
dism.  279  U.  9.  811,  68  C.  Cls,  788;  Choctaw  A' a Him  v , United  8 fates, 
fit  C,  Cla.  I (1935),  cert,  den,  208  U.  S.  843  ; Act  of  June  7,  1024  43 
Stnt.  537  (Choctaw  and  Chickasaw)  ; Fort  Berthald  Indians  v thiited 
States  71  C,.  Cis.  308  (1930)  ; Act  of  February  11,  1920,  41  Suit,  404. 

10  Section  1 of  the  Act  of  May  q,  1938,  52  Stnt.  291,  312  31*3  as 

amended  by  the  Act  of  May  10,  1039,  53  Stat  708,  25  Tj.  s!  C ktil 
provides ; ‘ 


In  the  discretion  of  the  Secretary  of  the  interior  and  urnfm 
such  rules  and  regulations  as  m&y  be  prescribed  by  hint,  for*  nuy 
be  collected  from  individual  Indian#  for  services  performed  for 
them,  and  any  fecR  so  collected  shall  be  covered  Into  the  Treas- 
ury of  the  United  States.  - 


to  utilize  existing  federal,  school  buildings,  hospitals,  and  other 
facilities. 

Some  states  have  taken  kindly  to  their  added  responsibility; 
others  have  continued  to  discriminate  against  the  Indian,  as, 
for  instance,  those  states  which  deny  the  Indian  services  avail- 
able  under  the  Social  Security  Act.1* 

The  year  1934  marked  a momentous  change  in  Indian  policy. 
The  then  prevalent  economic  conditions  brought  on  by  the  de= 
p cession  emphasized  the  desperate  plight  of  the  Indian.  The 
Wheeler-Howu rd  Act 15  was  passed,  A program  was  launched, 
with  the  assistance  of  federal  and  tribal  funds,  to  organize  and 
incorporate  Indian  tribes,  to  launch  tribal  enterprises,  to  en- 
able tribes  and  tribal  members  to  become  self-sufficient  fey  their 
own  efforts  in  lines  of  endeavor  congenial  to  native  tastes  and 
talents,  and  to  make  possible  the  transfer  to  the  organized  tribes 
of  responsibility  for  services  hitherto  performed  by  the  Federal 
Government. 

This  program  is  still  too  close  to  its  inception  to  warrant  es- 
timation of  its  success.  It  may  be  said,  however,  that  the  pre- 
vailing tendency  today  Is  to  turn  over  to  the  organized  tribes, 
or  to  the  states,  where  such  tribes  and  states  are  willing  to  m- 
cept  such  burdens,  an  increasing  measure  of  responsibility  for 
(fie  performance  of  services  which  have  historically  been  ren- 
dered to  the  Indians  by  the  Federal  Government.10 

,41 Chapter  8,  eec.  2. 

13  Act  of  February  15,  1929,  45  Stat,  1185,  25  U,  S.  C 231.  Sea  Chap, 
ter  0,  Mec.  2. 

13  Act  of  April  16,  1.934,  48  Stat-  590,  amended  June  4,  1936.  49  Stat 
1158,  25  U.  S,  C.  452,454. 


Of,  Act  of  January  24,  1923,  42  Stat.  1174,  1185,  2r,  u.  S.  £.  mi  re- 
kiting  to  probate  and  Act  of  February  14,  Iftgp,  41  Stat  408  415 
amended  March  1,  1933,  47  Stat,  1417,  25  V.  S,  C.  413,  relating  to  va- 
rious management  fees  for  Indian  forestry  work. 


" Act  °f  August  14,  1035,  49  Stat,  620.  Sec  sec,  5,  infra,  and  see 
Chapter  8,  see*  5. 

«Act  at  June  18,  1084,  48  Stat,  084,  2S  D,  S.  C,  481  ®t  sea  See 
Chapter  4,  sec*  56. 

M See  Chapter  2f  sec.  SC, 


SECTION  2.  EDUCATION 


O 

ERIC 


A.  DEVELOPMENT  OF  FEDERAL  POLICY 

Father/'  requested  Cornplanter,  speaking  for  the  Senecas  ii 
1792,  *4you  give  us  leave  to  speak  our  minds  concerning  thi 
tilling  of  the  ground.  We  ask  you  to  teach  us  to  plough  am] 
to  grind  corn ; * * * that  you  will  send  smiths  among  us 

and,  above  all,  that  you  will  teach  our  children  to  read  am] 
write,  and  our  women  to  spin  and  to  weave.”  with  equal 

*T.?  American  State  papers  (Indian  Affairs;  class  Ilf,  voj.  j)  *1789- 
1815)  p.  144. 

That  eUeh  was  not  always  the  attitude  of  all  Indians  In  clear  in  an 
-excerpt  from  Benjamin  Franklin's  “Remarks  Concerning  the  Savage  of 
North  America.’*  In  1744,  after  the  Treaty  of  Lancaster  in  Pciin*yU 
vnnla  between  the  government  of  Virginia  and  the  Sis  Nations  tH* Ylr- 
giala  Commissioners  offered  to  the  cM eft  to  educate  ai*  of  their  sons 
at  a college  in  VVdimmshurg,  Va.  They  received  this  reply ; 

^niw?e/£ll#u^oUL  were  formerly  brought  up  at  the 

°~  ,£h>Ithern  Provinces ; they  were  Instructed  In  Wi 
?n ri « tbfiy  came  back  to  us,  they  were  hot 
ruoaer# , ignermit  of  every  mean*  of  livlsf  m the  woods  * umbll 


z?z 


warmth  George  Washington  replied,  through  the  Secretary  of 
War;  that  the  Senecas  might  be  sure  of  Ids  willingness  and 
desire  to  impart  to  them  “the  blessings  of  husbandry,  and  the 
arts  * and  that  a number  of  their  children  would  be  received 
to  be  educated  either  at  the  time  of  the  treaty,  or  at  such  a 
time  and  place  as  they  might  agree  upon.^ 

In  such  a fashion  did  the  President  of  the  United  States 
and  a chief  of  an  Indian  tribe  first  discuss  the  possibility  of 
governmental  assistance  in  bringing  to  the  red  man  the  advan- 


‘ T ‘ .M,,  i4MU8,-T  i ±uit-w  Iieitmjr  now  to  Bund  a cabin, 

take  a fleer,  or  hill  an  enemy;  spoke  our  language  imperfectly' 
Wpe  therefore  neither  fit  for  hunters,  warriors,  or  counsellors : 
they  were  totally  good  for  nothing.  We  are  however  not  the  less 
obliged  by  your  kind  offer,  though  we  decline  accepting  it : And  to 
show  our  greatful  sense  of  it.  if  the  Gentlemen  of  Virginia  will 
Bern  m a dozen  of  their  gons,  we  will  take  great  care  of  their 
education,  instruct  them  Jn  all  wo  know,  and  make  men  of  them. 
(Benjamin  FnmftUn,  Two  Tracts  etc,  (2d  ed,,  1794),  pp,  28-29.) 

W,  p.  180, 
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tripes  of  a European  civilization.*  Although  this,  particular 
arrangement  was  destined  not  to  materialize,  the  interest  it 
aroused  qulelcened,  and  on  December  2,  1794,  educational  pro* 
visions  were  Included  in  tt  treaty  negotiated  with  the  Oneida, 
Tusenrnrii,  and  Stnckhrirtge  Indians.20  This  was  followed  in 
280'-?  by  a treaty  with  the  Ka  ska  skin  Indians  which  provided 
ah  annual  contribution  for  7 years  for  a Homan  Catholic  priest 
who,  among  other  things,  wits  to  instruct  in  literature.*  Thus 
began  the  practice,  which  persisted  up  to  the  end  of  treaty- 
making  in  1S71,  of  including  educational  provisions  in  treaties.25 
The  provisions  covered  technical  education  in  agriculture  and 
the  mechanical  arts,53  support  of  reservation  schools r*  hoarding 

iB  For  additional  examples  see  Bureau  of  Education,  Special  Report  on 
TnU inn  Education  and  Civilization  (1888),  Sen,  Ex,  Doc.  No,  95,  48th 
Cong,,  2d  sags,  pp,  161-107,  The  animal  reports  of  the  Commissioners 
of  Indian  Affairs  throw  considerable  light  on  the  development  of  the 
federal  educational  policies  regarding  the  Indians.  See  Chapter  2,  see,  2, 

=°7  Stat.  47,  48,  These  provisions  allowed  for  the  employment  of  one 
or  two  persons  for  3 years  to  instruct  In  the  arts  of  the  miller  and 
nawycr. 

**  Treaty  of  August  IS,  180S.  7 Stat,  78,  7S. 

*=  The  educational  provisions  of  the  various  treaties  are  analysed  and 
summarized  in  the  following  government  documents:  Industrial  Train- 
ing Schools  fo?  Indian  Youths,  II,  Itcpt.  No,  20,  46th  Cong,,  1st  si'ss. 
(1870)  ; Industrial  Training  Schools  for  Indians,  II,  Eept,  No,  752,  40th 
Cong.,  2d  seta.  (1880)  \ Treaty  Items,  Indian  Appropriation  Bill,  IT.  Doc. 
No.  1030,  62d  Cong,,  2d  seas,  (1914). 

m Treaty  of  August  18,  1804,  with  Delaware  Tribe,  7 Stat.  81  ; Treaty 
of  August  $9,  1821,  with  Ottawa,  Chippewa,  nnd  Pot  tawn  tuple,  7 St  at 
23  8 ; Treaty  of  February  12,  1825,  with  Creek  Nation,  7 Stat.  237 ; Treaty 
of  February  8,  3 831,  with  the  Menomonee  Indians,  7 Stat.  342  ; Treaty 
of  September  21,  18.13,  with  the  Otow  and  Missourian,  7 Stat.  420 ; 
Trdaty  of.  March  28,  7836,  with  the  Ottawa  and  Chippewa,  7 Stat.  491  ; 
Treaty  of  September  17.  1830.  with  the  Sacks  and  Foxes,  etc.,  7 Siat,  511  ; 
Treaty  of  October  15,  1836,  with  the  Otow,  etc,,  7 Stat.  524  ; Treaty  of 
January  4.  1845,  with  the  Crooks  and  SejnJnohw,  9 Stat,  821,  822 ; Treaty 
of  October  13,  1846,  with  the  Winnebago  Indians,  0 Stitt,  878;  Treaty 
of  August  2,  1847,  with  the  Chippewag,  9 Stat,  904  ; Treaty  of  October 
18,  184S,  with  the  Menomonee  Tribe,  0 Stat,  952:  Treaty  of  July  23, 
1851,  with  the  SldtiX,  10  Stsit.  949;  Treaty  of  August  5,  1831,  with  the 
Sinux  Indians,  10  Stat,  054  ; Treaty  of  May  12,  1854,  with  the  Menomonee, 

10  Stat  1004*  Treaty  of  December  20,  1804,  with  the  Kisqunlly,  etc., 
Indians,  10  Stat,  TM2 ; Treaty  of  October  17,  1855.  with  the  Binekfoot 
Indians,  11  Stat,  657  ; Treaty  of  September  24,  1857,  with  the  Pawnees, 

11  Stat,  729;  Treaty  of  January  22.  1855,  with  the  Bwnmish,  etr\,  12 
Stat,  927;  Treaty  of  January  26,  1855,  with  the  S'Ktrtltams*  12  Stat. 
933;  Treaty  of  January  Hi.  1855,  with  the  Mafaalt  Tribe.  32  Stat.  939; 
Treaty  of  July  1,  3855.  with  the  Qiti-pni'clt*  etc,.  Indians,  12  Stat.  971  ; 
Treaty  of  July  16,  1855,  with  the  Flathead,  etc.,  Indian#,  12  Stat,  975; 
Treaty  of  December  21,  1855,  with  the  Molds,  12  Stat.  981 ; Treaty  of 
October  18,  3 864,  with  the  Chippewa  Indiana,  14  Stat.  657  ; Treaty  of 
June  14,  1866,  with  the  Creek  Nation,  14  Stat,  785 ; Treaty  of  February 
38,  1867,  with  the  Sac  and  Fox  Indians,  15  Stat.  495 ; Treaty  Of  Febru- 
ary 19,  1867,  with  the  Sitfsdtoft,  otc„  Sioux,  10  Stat.  505. 

Treaty  of  May  6..  1828,  with  the  Cherokee  Nation,  7 Stat.  $11; 
Treaty  of  New  Echota,  December  29,  1835,  with  the  Cherokee,  7 Stat, 
47.8  (provides  for  common  schools  and  “*  * * a literary  Institution 

of  H higher  order  * * *,T>  ; Treaty  of  June  5,  and  17,  1846,  with  the 

Putfowautimile  Nation,  9 Stat.  853  ; Treaty  of  September  30,  1854,  with 
the  Chippewa  Indians.  10  Stat.  1109;  Treaty  of  November  18,  1854,  with 
%hg  Chastfis,  etc.,  Indiana,  30  .Stat.  1122  J Treaty  of  April  19.  1858,  with 
th#  Yanctort  Slmtv,  31  Stat.  743;  Treaty  of  June  9,  1855,  with  the  Walla- 
Wnttiifl,  etc.,  Tribes,  12  Slat,  945 ; Treaty  of  June  11,  1855,  with  the  Nez 
Perce?,  12  Stat.  957 ; Treaty  of  March  12.  1858,  with  the  Poncas,  12  Stat. 
907 ; Treaty  Of  October  14,  1805,  with  the  Lower  Brule  Sioux,  14  Stat. 
699;  Treaty  of  February  23,  1867.  with  the  Senecas,  etc.,  15  Stat.  513; 
Treaty  Of  Or toher  21,  1867,  with  the  Kiowa  and  Comanche  Indians,  15 
Stilt.  581 : Treaty  of  October  21 , 1867,  with  the  Kiowa,  Comanche,  and 
Apache  Indians,  If*  Stat.  580;  Treaty  of  October  28,  1867,  with  the 
Cheyenne  and  Arapahoe  Indians.  15  Stat,  593;  Treaty  of  March  2,  3868, 
with  the  TJte  Indians.  15  Stat.  610  ; Treaty  of  April  29  et  seq,.  1868,  with 
the  Sioux  Nation,  15  Stat,  035  ; Treaty  of  May  7,  18G8,  with  the  Crow 
Indiana,  35  Stat.  649;  Treaty  of  May  10.  1S08,  with  the  Northern  Chey- 
enne and  Northern  Arapahoe  Indians,  15  Stat,  650 : Treaty  of  June  1, 
3808,  with  the  Navajo  Tribe,  15  Stat,  667;  Treaty  of  July  3,  1868,  with 
the  Eastern  Band  Shoshones  and  Bannock  Tribe  of  Indians,  15  Stat.  673, 


schools,25  or  schools  and  teachers  generally*  and  contributions 
for  educational  purposes.27 

On  March  3D,  1802,  Congress  made  provision  for  the  expendi- 
ture of  a sum  of  money  not  to  exceed  $15,000  per  annum  to 
promote  civilization  among  the  aborigines,1*  For  another  decade 
this  action  stood  as  the  sole  Indication  that  Congress  had  recog- 
nized responsibility  for  Indian  education;  then*  in  his  first  mes- 
sage fo  Congress,  President  Monroe  called  for  additional  efforts 
to  preserves  improve,  and  civilize  the  original  Inhabitants.™  This 
recommendation  wits  acted  upon  2 years  later  when  Congress 
enacted  a provision  which  still  stands  as  the  organic  legal  banis 
for  most  of  the  educational  work  of  the  Indian  Service,  As 
embodied  In  the  United  States  Code,  the  law  declares:  ^ 

* * * The  President  may*  in  every  case  where  he  shall 

judge  improvement  in  the  habits  and  conditions  of  such 


An  unusual  educational  provision  appears  in  th&  Treaty  of  May  0, 
1828,  with  the  Cherokee  Nation,  supra.  Art,  5 reads  in  part ; 

• * * It  is  further  agreed  bv  the  United  States,  to  pay  two 

■ thousand  dollars,  annually,  to  the  Cherofcees.  for  ten  years,  to 
be  espenUtd  under  the  direction  of  the  President  of  rtto  United 
States  in  the  education  of  their  children,  in  their  own  country. 
In  letters  and  the  mechaplck  arts ; also,  one  thousand  dollars 
towards  the  purchase  of  a Printing  Tress  nnd  Types  to  aid 
Hie  Chornkees  in  the  progrep#  of  education,  and  to  benefit  ami 
enlighten  them  as  a people,  in  their  own,  ami  our  language, 
( P-  313,) 

n Treaty  of  November  15,  1827,  with  the  Creek  Nation,  7 Stst.  307; 
Treaty  of  September  15*  1832,  with  the  Winnebago  Nation,  7 Slat,  370; 
Treaty  of  May  24,  1834,  with  the  Chickasaw  Indians,  7 Stat  450;  Treaty 
of  June  9.  1863,  with  tb-3  Nez  Perce  Tribe,  14  Slat.  647  ; Treaty  of  March 
19,  1807,  with  the  Chippewa  of  Mississippi,  16  Stat,  710. 

w Treaty  of  October  IS,  1820,  with  the  Choctaw  Nation,  7 Stat.  210; 
Treaty  of  June  3,  1825,  with  the  Kansas  Nation,  7 Stat.  244;  Treaty  of 
August  5,  1820,  with  the  Chippewa  Tribe,  7 Stat.  200  * Treaty  of  October 
21,  1837*  with  the  Sac  and  Fox  Indians,  7 Stat,  543  ; Treaty  of  March 
17.  1842.  with  the  Wyandott  Nation,  ll  Stat.  581  ; Treaty  of  Hny  15, 
3846,  with  the  Comanche,  etc.,  Indians,  9 Stat  844:  Treaty  of  June  9, 
3854*  with  tlie  Miami  Indians,  10  Stat.  1093;  Treaty  of  November  15, 
1854,  with  the  Hogue  Htvers,  10  Stat  1119;  Treaty  of  November  39,  1854, 
with  the  Umpqua.  etc.*  Indians,  10  Stat  1125;  Treaty  of  July  31,  l805f 
with  the  Ottowas  and  Chippewas,  11  Stat.  02l ; Treaty  of  February  5, 
1806,  with  the  StockhHdge  and  Muttkee  Tribes,  11  Stat.  663;  Treaty  of 
June  9,  1855,  with  the  Yakunin.  Indians,  12  Stat  051;  Treaty  of  June 
25,  1855,  with  the  Oregon  Indians,  12  Stat  963  ; Treaty  of  June  39,  1658, 
with  Sioux  Bands.  12  Stat.  1031;  Treaty  of  July  IQ,  1859,  with  the 
Chippewa  Bands,  12  Stat.  1105;  Treaty  of  February  18,  1861,  With  the 
Arapahoe*  and  Cheyenne  Indians,  12  Stat.  1103;  Treaty  of  March  6, 
1861,  with  the  Sacs,  Foxes  nnd  Iowa*.  12  Btflt,  1171;  Treaty  of  June 
24,  1802,  with  the  Ottawa  Indians,  12  Stat,  1237  ; Treaty  of  May  7,  I8Q4, 
with  the  Chippewaa,  13  Stat,  693;  Treaty  of  August  12,  I860,  with  ibe 
Snake  Indians,  14  Slat.  683 ; Treaty  of  March  21,  1866,  with  the  Seminole 
Indiana,  14  Stat,  755:  Treaty  of  April  28,  i860,  with  the  Choctaw  and 
Chickasaw  Nation,  14  Stat.  769  ; Treaty  of  August  13,  1868,  with  the  Nox 
Perce  Tribe,  15  Stat.  6D3. 

^Treaty  of  October  16,  1826,  with  the  Fot&watamte  Tribe,  7 Stat, 
295  ; Treaty  of  September  20,  1828,  with  the  Potowatamie  Indians,  7 
Stat.  317 ; Treaty  of  July  10,  1830,  with  the  Sacs  and  Foxoa,  etc..  7 Stat. 

; 328  ; Treaty  of  September  27,  1830*  with  the  Choctaw  Nation,  7 Stat.  333  ; 
Treaty  of  March  24,  1832,  with  the  Creek  Tribe,  7 Stnt,  306:  Treaty  of 
February  34,  1833,  with  the  Creek  Nation,  7 Stat,  417 ; Treaty  of  January 
14,  1846.  with  the  Kansu*  Indians,  0 Stat.  S42;  Treaty  of  April  1.  1850, 
wltft  the  Wyandot  Tribe,  9 Stat.  987  ; Treaty  of  March  15,  1854,  with 
life  Ottoe  mid  Missouri  a Indians,  10  Stat  1038;  Treaty  of  May  0,  1854, 
with  the  Delaware  Tribe,  10  Stat.  1048  ; Treaty  of  May  10,  1854,  with  the 
Shawnees,  10  Stat.  1053  ; Treaty  of  May  17,  1854,  with  the  loway 
Tribe  lO  Stat  1009 ; Treaty  of  May  30,  1854,  with  the  KfiekasMla,  eta, 
Indians,  10  Stat  1082  ; Treaty  of  January  22,  3806,  with  the  Willamette 
Bands,  10  Stat,  1143 ; Treaty  of  February  22,  1806  * with  the  Chippewa 
Indians  of  Mississippi.  30  Stat.  H65  ; Treaty  of  Juno  22,  1855,  with  the 
Choctaw  and  Chickasaw  Indians,  ll  Stat.  611 ; Treaty  of  August  2,  1850, 
with  the  Chippewa  Indians  of  Saginaw,  11  Stnt.  033  ; Treaty  of  August 
7,  1S5G.  with  the  Creekj?  and  SerrtinolCs,  11  Stat.  609*  Treaty  of  June  28, 
18G2,  with  the  Kickapoo  Tribe,  13  Stat*  023  ; Treaty  of  October  2.  1803, 
with  the  Chippewa  Indians  (Hed  take  and  Pembina  Bands),  13  Stat. 
067  ; Treaty  of  September  29,  1805,  With  the  Osage  Indians,  14  Stat.  087. 

® Abt  of  March  30,  1802,  2 Stftt-  139,  143. 

^XNXI  Annals  of  Congress,  15th  Cong.,  1st  sess.  (1817-18),  pa  12. 

8s  Act  of  March  3,  1819f  3 Stat.  515,  B.  S.  § 2971,  25  U.  S-  C.  ?7l. 
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Indians  practicable,  and  that  the  menus  of  instruction  can 
be  introduced  with  their  own  consent,  employ  capable  per- 
sons of  good  innriil  character  to  in st met  them  in  the  modi* 
of  agriculture  suited  fa  their  situation;  and  for  teaching 
their  children  in  rending,  writing,  and  arithmetic,  and 
performing  such  other  duties  as  may  be  enjoined  according 
to  such  instructions  and  rules  ns  Hie  President  may  give 
and  prescribe  for  the  regulation  of  their  conduct,  in  the 
discharge  of  their  duties,  A rpjKirt  of  the  proceedings 
adopted  in  the  execution  of  this  provision  shall  be  an- 
nually laid  before  Congress, 

This  statute  curried  with  it  a permanent  animal  appropriation 
of  $10,000  “for  the  purpose  of  providing  against  the  further 
decline  and  final  extinction  of  the  Indian  tribes,  adjoining  the 
frontier  settlements  of  the  United  States,  and  for  introducing 
among  them  the  habits  and  arts  of  civilization."  “ 

The  expenditure  of  this  fund  occasioned  no  little  difficulty. 
The  President,  anxious  to  apply  it  in  the  most  effective  manner 
possible,  addressed  a circular  letter  to  those  societies  and  indi- 
viduals—usually  missionary  organizations — that  had  been  prom- 
inent in  the  effort  to  civilize  the  Indians,  offering  the  cooperation 
of  the  Government  iii  their  various  enterprises.33  Soon  the 
|I0,000  wag  apportioned  among  them,  anti  later,  as  treaty  funds 
became  available  for  this  purpose,  these,  too,  generally  were  dis- 
bursed to  such  establishments,83 
A significant  development  in  tlie  history  of  Indian  education 
was  the  establishment  by  a number  of  Indian  tribes  of  their  own 
schools.  As  early  as  1805,  the  Choctaw  chieftains  maintained  a 
school  with  annuity  funds.54  In  1841  and  IS42,  before  a number 
of  states  had  provided  for  public  schools,  tins  Cherokee  and 
Choctaw  nations  had  put  into  operation  a common-school 
system.51* 

In  1855,  the  Commissioner  of  Indian  Affairs,  George  W.  Many- 
penny,  noted  that  total  expenditures  for  education  among  the 
Indian  tribes  during  the  10-year  period  ending  January  1,  1855, 
exceeded  $2,150,000.  Apparently  only  a small  portion  of  this 
sum  was  contributed  directly  by  tlie  Government,  for  the  Com- 
missioner’s report  shows  that  while  $102,107.14  had  been  fur- 
nished by  the  United  States,  $824,160.61  had  been  added  from 
Indian  treaty  funds,  over  $400,000  had  been  paid  out  by  Indian 
nations  themselves,  and  $830,000  had  come  from  private 
benevolence.50 

After  the  Civil  War  a more  liberal  policy  for  participation  of 
the  Government  In  the  education  of  the  Indians  was  pursued.  In 
1870,  $100,000  was  set  aside  for  this  purpose,57  and  in  succeeding 
years  the  sums  allocated  were  sufficiently  liberal  to  permit  a 
definite  expansion  of  activities. 

By  1878,  several  nonreservation  boarding  schools  had  been 
opened,  Indian  youths  from  all  parts  of  the  country  attended 
the  United  States  Indian  Training  and  Industrial  School  at  Car- 
lisle, Pennsylvania.  Other  schools  were  located  at  Cliemawa, 
Oregon;  Lawrence,  Kansas  (Haskell  Institute);  Genoa,  Ne- 
braska ; and  Chiloeco,  Indian  Terri tory,3** 

31  Act  of  March  3,  1819,  3 Stat.  516.  The  repeal  of  this  permanent 
appropriation  was  contemplated  several  times  and  finally  accomplished 
in  the  Act  of  February  14,  1*73,  c,  138,  17  Stat.  437,  461,  This  appro- 
priation became  known  as  me  “civilization  fund."  Blanch,  Educational 
Service  for  Indians,  Staff  Study  No,  IS,  prepared  for  the  Advisory  Com- 
mittee on  Education  (1939),  p.  32., 

33  8 Am.  State  Papers  (Indian  Affairs,  class  II,  vol,  2)  1815-27,  np.  200 
201,  ’ 

M Blanch,  op.  cit p,  33. 

« Treaty  of  October  18,  1820,  with  the  Ohoeiaw  Nation.  Arts,  7 and  8 
7 Stat,  210, 

“Blanch,  op,  dt.f  p,  33. 

Report  of  the  Secretary  of  the  Interior,  Sen.  Bx,  Doc.  No.  1,  pt  1 34th 
Cong..  1st  sess.  <1855),  p.  561, 

17  Act  of  July  15,  1870,  16  Stat.  335,  359, 

“Blanch,  op.  cit.f  p.  84, 


By  the  Act  of  July  33,  1SS2,33  it  was  provided  that  abandoned 
military  posts  might  he  turned  over  to  the  Interior  Department 
for  the  purpose  of  conducting  therein  Indian  schools. 

Government  participation  increased  when,  in  1S00,  the  Indian 
Service 

* * * began  to  use  public  schools  for  the  instruction 

of  Indian  children.  Individual  Indians  had  attended 
public  schools  before,  but  under  the  policy  adopted  in 
1890  the  Office  of  Indian  Affairs  reimbursed  public  schools 
for  the  actual  increase  in  cost  incurred  by  instructing  the 
Indian  children,  The  practice  was  in  accordance  with 
tlie  ultimate  plan  of  the  Office  of  turning  over  the  Indian 
day  schools  to  the  States  as  soon  as  white  settlers  and 
taxpayers  were  present  in  sufficient  numbers  to  justify  the 
establishment  of  local  systems  of  schools.  However,  tlie 
use  of  public  schools  for  educating  Indian  children  did 
not  become  a common  practice  until  after  1000,  when  it 
developed  rapidly,40 

The  recent  course  of  federal  activity  with  respect  to  Indian 
education  is  charted  in  the  following  excerpt  from  a recent 
study  prepared  under  the  auspices  of  the  President's  Advisory 
Committee  on  ^ducniion : 

The  period  since  3000  is  marked  by  a number  of 
changes.  In  3000  the  schools— -several  hundred  day 
schools  and  a number  of  hoarding  schools — of  the  Five 
Civilized ‘Tribes  in  Oklahoma,  previously  operated  by  the 
tribal  governments,  were  placed  In  charge  of  the  Office  of 
Indian  Affn irs.  AL  first  they  wore  operated  under  con- 
tract but  later  by  the  Office  of  Indian  Affairs,  * * * 

A uniform  course  of  study  for  the  Indian  schools— now 
hardly  to  he  regarded  as  a progressive  stop— -was  pro- 
vided in  1036,  In  order  to  Increase  the  efficiency  of  the 
teachers,  provision  was  made  in  1912  for  educational  leave 
not  to  exceed  3 5 days  a year  to  attend  teachers’  Institutes 
or  training  schools,  and  in  1022  this  leave  was  increased  to 
30  days.  A provision  in  1028  permitted  00  days  of  edu- 
cational leave  in  any  2-year  period, 

* * * * * 

Some  of  the  changes  which  occurred  are  reflected  in 
the  data  on  enrollment  of  Indians  in  schools,  * * * 

From  1900  to  1026  the  enrollment  increased  from  26,401 
to  69,802  or  164  percent.  * * * 41 

Since  then,  a number  of  other  changes  bate  taken  place, 
largely  in  response  to  criticism  voiced  by  the  Report  of  the 
Institute  for  Government  Research,  in  1028*42  and  the  Report 
of  the  National  Advisory  Committee  on  Education  in  1031." 
These  changes  are  summarized  in  additional  passages  from  the 
1939  Advisory  Committee  study; 

* * * A material  change  has  occurred  in  the  point  of 

view  of  the  education  of  Indians,  and  a program  is  being 
developed  which  seeks  to  relate  Instruction  to  the  needs 
and  interests  of  children  as  well  as  to  develop  initiative 
and  independence.  Much  of  tlie  deadening  routinization 
has  been  eliminated.  Increased  emphasis  has  been  placed 
on  community  day  schools,  there  has  been  a notable  de= 
crease  in  the  enrollments  of  Government  boarding  schools, 
and  the  programs  of  the  hoarding  schools  have  been 
improved  to  serve  primarily  the  need  for  secondary  educa- 
tion, Vocational  education  adapted  to  the  needs  of  Indian 
children  has  received  some  attention.  Provision  has  been 
made  for  the  higher  and  technical  education  of  Indian 
youth.  Child  labor  in  the  schools  has  been  reduced, 
although  there  is  still  too  much  of  it  In  the  elementary 
boarding  schools.  Improvement  1ms  been  made  in  the 
educational  personnel  through  higher  requirements  and 
increases  in  salaries.  Congress  lias  also  made  larger 


**  22  Sint,  181. 

40  Blanch,  op,  oit.j  pp.  34,  35. 

41  Blnuch,  op,  eif.,  pp,  37,  38. 

42  Merlaa,  The  Problem  of  Indian  Administration  (1928),  c,  IX, 

<s  Federal  Relations  to  Education  (1931),  The  National  Advisory 
Committee  on  Education  was  organized  in  1929  by  the  Secretary  of  the 
Interior  acting  for  the  President, 
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appropriations  tu  provide  for  larger  expenditures  per 
eliilcl  in  tin*  schools.  Educational  management  has  been 
somewhat  decent  ml  teed,  more  control  being  given  to  the 
regional  and  local  superintendents.44 

Another  innovation  is  the  Act  of  April  16,  1934,4*  commonly 
known  ns  the  JoIinst'ii-O'Malley  Act  providing  for  federal-state 
cooperation.  Under  the  terms  of  this  legislation,  moneys  appro- 
priated by  Congress  for  Indian  education  may  he  turned  over 
to  “any  State  or  Territory,  or  political  subdivision  thereof”  or 
to  lfany  State  university,  college,  or  school”  or  “any  appropriate 
State  or  private  corporation,  agency,  or  institution”  under  n 
contract  by  which  the  recipient  of  federal  funds  undertakes  to 
provide  educational  facilities  in  accord  with  standards  estab- 
lished by  the  Secretary  of  the  Interior  to  a specified  number  of 
Indian  students.  So  far  contracts  in  accordance  with  this  act 
have  been  made  with  Arizona,  California,  Minnesota,  and 
Washington, 

In  line  with  the  foregoing  tendency  towards  decentralization 
of  federal  educational  activities  it  should  be  noted  that  in  a 
long  scries  of  special  statutes  Congress  has  appropriated  money 
directly  to  various  counties  and  school  districts  far  the  main- 
tenance of  public  schools  attended  by  Indians/6  Generally  such 
statutes  contain  some  such  provision  as  the  following : 

* * * That  there  is  hereby  authorized  to  be  appro- 
priated, out  of  any  moneys  * * * for  the  purpose  of 

cooperating  with  school  district  * * * in  the  improve- 

ment and  extension  of  public-school  buildings:  Provided, 
That  the  schools  * * * shall  be  available  to  both  In- 

dian and  white  children  without  discrimination,  except 
that  tuition  may  be  paid  for  Indian  children  attending 
in  the  discretion  of  the  Secretary  of  the  Interior  * * *•*' 

Prom  these  varying  treaty  stipulations,  statutory  provisions 
and  governmental  policies  have  emerged  a number  of  problems 
concerning  education  of  the  Indian.  Are  all  Indians  eligible 
to  attend  federal  schools;  state  schools?  Can  Indians  be  com- 
pelled to  attend  schools?  What  arc  the  limitations  upon  the 
use  of  funds  for  Indian  education?  At  various  times  these  and 
other  questions  have  been  dealt  with  judicially  and  the  sub 
stance  and  application  of  these  decisions  must  be  examined. 

B,  ELIGIBILITY  FOR  SCHOOL  ATTENDANCE 

The  most  important  restriction  imposed  on  the  Indian’s  right 
to  attend  federal  schools  is  found  in  the  provision  that 

* * * No  appropriation,  except  appropriations  made 

pursuant  to  treaties,  shall  be  used  to  educate  children  of 
less  than  one-fourth  Indian  blood  whose  parents  are 
citizens  of  the  United  States  and  of  the  State  wherein 
they  live  and  where  there  are  adequate  free  school  facili- 
ties provided. 

This  restriction,  contained  in  the  Appropriation  Act  of  May  25, 
191S4a  has  been  embodied  in  title  25  of  the  United  States  Code 
ns  section  297. 


**  Blanch,  op,  e»f, , p,  44. 

« Act  of  April  1G.  1934.  e.  147,  48  Stat.  COS,  amended  by  Act  of  June 
4,  1030,  40  Stal,  14fl8.  25  U,  S.  C.  452-156. 

«Aet  of  June  7,  1935,  c.  3§S,  49  Stat,  327;  Act  of  June  7,  1035, 
c.  189,  49  Stat.  327;  Act  of  June  7,  1935,  e.  190,  49  Stat.  328;  Act 
of  June  7,  1935,  c.  191,  49  Stat,  328 ; Act  of  June  7,  1935,  e,  192,  40 
Star.  326;  Act  of  June  7,  1935,  e,  193,  49  Stat.  329;  Act  of  June  7, 
1935,  e.  195,  49  Stat,  329  ; Act  of  Juno  7,  1935,  c,  196,  49  Stat.  330 . 
Act  of  June  7,  1935,  c,  107,  49  Stilt,  830 ; Act  of  June  7,  1935,  c.  198, 
49  Stat,  331 ; Act  of  June  7,  1985,  C.  199,  49  Stat.  331 ; Act  of  June  7, 
1935,  c.  204,  49  Stat.  333*  Act  of  June  7,  1935,  C-  205,  49  Stat.  333; 
Aet  of  June  11,  1935.  c.  215,  49  Stat,  336;  Act  of  June  11,  1935,  c,  216, 
49  Stat.  336;  Act  of  August  30,  1935,  c.  827,  49  Stat,  1013;  Act  of 
August  30,  1935,  o.  828,  49  Stat.  1014, 

«Act  of  June  7,  1935,  c.  190,  49  Stat  328,  9upra. 

«■ a 83,  40  Stat.  561,  564  ; Act  of  May  24,  1922,  c,  199,  42  Stat. 
552,  576 ; Act  of  May  18,  1916,  c,  125,  39  Stat  123,  125. 

The  Appropriation  Act  of  May  18,  1910,  declared  that  “the  facilities 
of  the  Indian  schools  are  needed  for  pupils  of  more  than  one-fourth 

o 


At  a time  when  a Holme  ut  was  considered  a step  towards 
the  termination  of  governmental  obligations.  Congress  thought 
it  proper  to  enact  a specific  statute  which  declares  that  the 
fact  of  allotment  shall  not  be  const  rued  as  a reason  for  ex- 
cluding the  children  of  allottees  from  the  benefit  of  federal 
appropriations  for  education.48 

The  eligibility  of  Indians  to  attend  state  schools  is  primarily 
a matter  of  state  law,  and  therefore  need  not  be  considered  at 
this  point.  The  existence  of  various  federal  statutes  designed 
to  induce  the  states  to  offer  educational  facilities  to  Indians  lias 
already  been  noted,66  and  the  constitutional  issues  involved  in 
state  discrimination  are  elsewhere  analyzed.84 

Under  certain  conditions  non-Indian  children  have  the  right 
to  attend  Indian  schools,62 

C.  COMPULSORY  EDUCATION 

The  Secretary  of  the  Interior  is  authorized  at  the  present 
time  to  make  and  enforce  regulations  necessary  to  secure 
regular  attendance  of  Indian  children  at  Indian  or  public 
schools.58 

Several  treaties  contained  provisions  for  compulsory  school 
attendance  for  children  between  specified  ages  and  for  a speci- 
fied part  of  the  year,5*  Failure  to  comply  with  those  provisions 
might  involve  penalties/8  However,  compulsory  education  was 
not  a common  feature  of  treaties  up  to  the  cessation  of  treaty- 
making in  1871. 

At  least  as  early  ns  1877,  common  schools  and  compulsory 
education  were  urged  by  the  Commissioner  of  Indian  affairs  as 
a general  policy.60 

Iu  ISOI/7  Congress  provided  for  regulations  to  enforce,  by 
proper  means,  the  regular  attendance  of  Indian  children  of 
suitable  age  and  health  at  schools  established  for  their  benefit. 
In  1893  much  stronger  methods  were  adopted.  In  the  discre- 
tion of  the  Secretary  of  the  Interior,  parents  were  given  the 
alternative  of  sending  their  children  to  school  or  losing  their 
portion  of  the  annual  rations  or  subsistence” 

A year  later,  Congress  made  It  clear  that  compulsory  attend- 
ance was  not  to  apply  to  nonreservation  schools,  enacting  legis- 
lation08 which  forbade  the  removal  of  Indian  children  to  reser- 
vations outside  the  state  or  territory  in  which  they  resided 
without  the  consent  of  parents  or  next  of  kin,  and  further 
declared : 

* * * And  it  shall  be  unlawful  for  any  Indian  agent 

or  other  employe  of  the  Government  to  induce,  or  seek  to 
induce,  by  withholding  rations  or  by  other  improper 


Indian  blood,”  (Davis  v.  mtka  School  Boar#,  8 Alaska  481.  491  (1908).) 
See  also  Chapter  21,  sec.  7. 

« Act  of  August  15,  1894,  28  Stab  280,  311. 

60  See  fn.  45,  supra. 

•61  See  Chapter  8,  eec.  10, 

» Act  of  March  1,  1907,  34  Stat,  1015,  1018,  25  TJ-  S,  C.  28$ ; Act  of 
March  3,  1909,  35  Stat.  781,  783,  25  U.  &.  C 289. 

^ Act  of  February  14,  1920,  41  Stat,  408,  430,  25  TJ.  S.  C,  282.  For 
regulations#  regarding  education  of  Indians,  see  25  C,  F,  R,  41. 1-^47, 7. 

54  I*j.  g..  Treaty  of  April  10,  1858,  with  the  Yaneton  Tribe*.  Art,  4, 
gee,  4,  11  Stat,  743;  Treaty  of  March  12,  1858,  with  the  Ponca  Tribe, 
Art.  2,  sec?.  4,  12  Stat.  997;  Treaty  of  April  29,  1808,  et  scq.,  with 
fho  Sioux  Tribes,  15  Stflt.  635,  Art,  7. 

“ Treaties  of  April  19,  1858,  11  Stat,  743,  and  March  12,  1858,  12 
Stat.  987,  carried  the  definite  penalty  for  failure  to  comply  of  with- 
holding annuities  by  the  Secretary  of  the  Interior.  The  Treaty  of 
April  29,  1868.  ct  stq,g  15  Stat,  035,  contained  a pledge  to  comply.  See 
fn.  72.  infra, 

M Report  of  the  Commissioner  of  Indian  Affairs,  1877,  p,  1, 

w Act  of  March  3.  1891,  26  Stat,  989,  1014,  25  U.  S.  C,  2S4.  The 
Commissioner  of  Indian  Affairs  wag  authorized  to  make  regulations 
to  secure  attendance  by  the  Act  of  July  13,  1892,  27  Stat.  120,  143, 
25  tJ,  S.  C.  284. 

« Act  of  March  3,  1898,  27  Stat.  612,  628,  63fl,  25  U.  S.  C.  283. 

**  Act  of  August  15,  1894,  c,  290,  Bee.  11,  28  Stat,  280,  313, 
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moans,  the  parents  or  next  of  kin  of  any  Indian  to  consent 
to  the  removal  of  any  Indian  child  beyond  the  limits  of 
any  reservation. 

This  provision  was  reenacted  a year  later,®"  and  has  been 
incorporated  in  title  25  of  the  United  States  Code  as  section  2S8, 
Under  thin  statute  it  has  been  suggested  that  a writ  of  habeas 
forptts  will  be  issued  to  compel  the  release  of  an  Indian  child 
placed  in  a non  reservation  school  without  parental  consent,*1 
The  Indian  Service  sought  to  evade  the  force  of  this  statute 
by  having  a local  Indian  agent  apply  In  the  courts  of  the  state 
to  he  appointed  the  guardian  of  the  persons  of  the  Indian  chib 
dren.  His  application  was  granted  ami  he  was  directed  ta 
place  the  children  at  the  industrial  school,  which  was  done. 
Later  this  proceeding  was  declared  invalid  by  the  federal  court, 
which  declared  that  if  a.  county  court  could  appoint  a guardian 
of  Indian  children  and  could  direct  the  placing  of  these  chib 
dren  in  any  of  the  schools  of  the  state,  then  the  tribal  condition 
of  the  Indians  could  be  speedily  broken  up,  not  in  pursuance 
of  the  acts  of  the  National  Government,  but  through  the  en- 
forcement of  the  laws  of  the  state  acting  upon  the  persons  and 
property  of  the  Indians,*3 

Consent  of  parents,  guardians,  or  next  of  kin  is  not  required 
to  place  Indian  youths  in  an  “Indian  Reform  School/*  ®* 

No  Indian  pupil  under  the  age  of  14  may  he  transported  at 
Government  expense  beyond  the  limits  of  the  state  or  territory 
where  its  parents  reside  or  of  the  adjoining  state  or  territory.*4 
In  1013  an  act  was  passed  which  authorized  retention  of  an- 
nuities due  Osage  minors  from  parents  who  refused  to  send  their 
children  to  some  established  school,64 
After  Indians  became  citizens  and  responsibility  for  the  Indian 
devolved  to  some  extent  at  least  upon  the  states,  state  agents 
nsd  employees,  under  regulations  of  the  Secretary  of  the  Interior, 
were  authorized  to  enter  reservations  as  truant  officers  to  enforce 
laws  of  states  requiring  regular  school  attendance™ 

D,  USE  OP  FUNDS  FOR  INDIAN  EDUCATION 

From  time  to  time  Congress  has  placed  certain  restrictions  on 
its  appropriations  for  the  support  of  Indian  schools, 

*»Act  of  March  2.  1390,  28  Stat,  870,  000.  See  also  Act  of  June  10 
1896,  29  Stat.  321,  348,  25  U.  H,  C.  287. 

See  In  re  LclaJi-puc  ka  rhee,  98  Fed.  429  OX  Q.  N,  D.  Iowa,  1899), 

113  Peters  v.  Mnliv.  Ill  Fed.  244  (C.  C,  N,  D,  Iowa  1901).  Of . State 
v.  Wolff  145  N.  C,  440,  go  s,  E.  40  (1907)  (state  law  compelling  school 
attendance  applied  to  Indian  children  and  federal  Indian  school). 

In  an  Alaakan  case,  In  re  Can-qh-couqua,  29  Fed,  687  (D,  C.  Alaska, 
1887),  the  question  of  continued  attendance  at  school  was  at.  issue.  It 
is  interesting  to  note  that' the  decision  was  put  on  a quasi-contract 
basis*  the  Alaska  district  court  holding  the  mother  of  the  child  could 
not  reclaim  him  from  the  custody  of  a Presbyterian  mission  school 
because  she  had  agreed  to  allow  him  to  attend  for  5 years,  and  unless 
a clear  breach  or  abuse  of  the  child  or  a failure  to  educate  and  provide 
for  and  properly  superintend  its  moral  training  was  shown,  it  would 
be  presumed  that  the  best  interests  of  the  child  would  be  served  by 
continuance  at  school.  Contrast  with  this  the  accepted  view  that 
when  a white  parent  agrees  to  transfer  custody  of  the  child  to  another 
not  in  loco  parentiSf  he  may  ordinarily  repudiate  that  agreement  and 
the  courts  will  return  custody  to  him  unless  a reciprocal  affection  has 
grown  up  between  the  custodian  and  child.  The  primary  concern  in 
these  situations  is  still  the  best  interest  of  the  child,  but  the  courts 
ordinarily  hold  that  when  the  parents  are  alive  and  competent,  it  Is 
to  the  best  interest  of  the  child  to  return  him  to  the  parents.  Sandro 
v.  Villapiano M 81  F,  2 d 255  (App.  D.  C.  1936). 

e2  Act  of  June  21,  1906,  34  Stat,  325.  328,  25  U.  S.  C,  302, 

“ Act  of  March  3,  1909,  35  Stat,  781,  783  i 25  U.  S.  C.  290. 

W Act  of  Jurie  30*  2B  Stilt.  77,  96,  25  U.  S.  C.  285.  Of,  fn§,  54-55, 

supra. 

It  is  no  longer  the  practice  to  withhold  annuities  to  compel  attendance, 

H Act  of  February  15,  1829.  45  Stat,  J1S5,  25  U.  S.  C,  231. 


Ill  1807*  Congress  declared  it  to  be  the  policy  of  the  government 
thereafter  to  make  no  appropriation  whatever  for  education  In 
any  sectarian  school*  In  1905,™  contracts  were  made  with 
mission  schools,  the  money  being  taken  from  treaty  anti  trust 
funds  (tribal  funds)  on  request  of  Indians.  This  use  of  tribal 
funds  was  challenged  as  being  contrary  to  the  policy  stated  In 
the  appropriation  act  for  1897,  The  Supreme  Court  held,  in 
1908.**  that  both  treaty  and  trust  funds  to  which  the  Indians 
could  lay  claim  as  a matter  of  right,  were  not  within  the  scope 
of  the  statute  and  could  be  used  for  sectarian  schools. 

In  1017,  a statute  was  enacted  which  provided  that  “no  ap- 
propriation whatever  out  of  the  Treasury  of  the  United  States” 
should  be  used  “for  education  of  Indian  children  In  any  sec- 
tarian school.”  *°  The  effect  of  the  newly  added  phrase  “out 
of  the  Treasury  of  the  United  States”  Is  not  clear.  At  the 
present  time  money  is  appropriated  for  the  institutional  care71  of 
Indian  children  in  sectarian  schools  rather  than  for  their  in= 
struction. 

Controversies  in  the  Court  of  Claims  Involve  educational  pro- 
visions of  treaties  and  the  use  of  tribal  funds  for  educational 
purposes. '2 

Legislation™  limiting  the  annual  per  capita  cost  in  Indian 
schools  has  been  repealed.74 

All  expenditures  of  money  appropriated  for  school  purposes 
among  Indians  are  under  the  direction  of  the  Commissioner  of 
Indian  Affairs,  subject  to  the  supervision  of  the  Secretary  of  the 
Interior,™ 

Tribal  and  gratuity  funds  are  made  available  for  advances 
to  worthy  Indian  youth  to  enable  them  to  take  educational 
courses,  including  special  courses  in  nursing,  home  economics, 
forestry,  and  other  industrial  subjects  in  colleges,  universities, 
or  other  institutions,  the  advances  to  he  reimbursed  in  not  to 
exceed  8 years/* 

The  status  of  Indian  Service  educational  personnel  involves 
problems  of  Indian  Office  structure  and  policy,  which  are 
separately  treated.™ 

^ Act  of  June  7,  1807,  30  Stnt.  62,  7D,  25  U.  S,  C,  278.  And  see  Act 
of  June  10,  1896.  29  Stat.  321.  345, 

™ Act  i>f  March  3,  1005.  33  Stilt,  1048,  1055, 

*’  Q'ootc  Hear  y.  Lem P,  210  U.  S,  50.  80  (1008). 

70  Act  of  March  2,  3 917,  39  Stat,  969,  088,  25  U.  S,  C.  278. 

71  The  Act  of  June  21,  1006,  34  Stat.  325,  326*  20  U,  S.  C.  270,  pro 
vided  for  receipt  of  rations  by  mission  schools  for  children  enrolled  in 
such  schools  who  were  entitled  to  rations  under  treaty  stipulations, 

n See  fns,  22-27,  fns.  54  and  85,  supra. 

The  educational  provisions  of  the  Treaty  of  April  20.  et  seq.,  1868,  with 
the  Sioux  Tribe  of  Indians*  15  Stat.  635,  formed  the  basis  of  a petition 
filed  May  7,  1923,  in  tbe  Court  of  Claims,  under  authority  of  the  Act 
of  June  3,  1920,  41  Stat.  738  (Sioux),  The  petitioner  alleged  that  treaty 
provisions  for  a teacher  and  schoolhouse  for  every  30  children  were 
unfulfilled  and  asked  compensatory  damages.  The  court  in  dismissing 
the  petition  held  that  the  treaty  imposed  an  obligation  upon  the  Indian 
parents  to  compel  attendance  which  had  not  been  discharged  and  that, 
moreover,  there  existed  no  logical  basis  for  computing  damages.  Sioum 
Tribe  of  Indians  v.  United  States,  84  G,  CIs.  16  (1936),  cert,  den.  302 
U,  S,  740.  Other  Court  of  Claims  cases  concern  the  possibility  of  a 
counterclaim  by  the  United  States  for  gratuitous  expenditures  for  edu- 
cation against  Indian  tribal  claims.  The  language  of  pertinent  juris- 
dictional acts  on  this  point  varies.  Osatje  Tribe  af  Indians  v.  United 
States,  66  G,  Cls.  64  (1028),  npp.  dism*  279  IT.  S,  Sll,  68  G.  Gls.  788- 
Fort  Bcrthold  Indians  v.  United  States,  71  0.  Cls,  308  (1030)  ; Blackfeei 
et  ah  Nations  V,  United  States , 81  C,  Cls,  101  (1935),  Of,  GMckasato 
Nation  v.  United  States , 87  C.  Cls.  91  (1938),  cert,  den,  307  U,  S 040 
7:1  Act  of  April  30,  3908,  35  Stat.  70.  72;  Act  of  June  30,  1919.  41  Stat, 

8,  6 ; Act  of  February  21.  1925.  43  Stat.  90S  ; 25  U.  S.  G.  296. 

7i  Act  of  March  2,  1929.  45  Stat.  1534. 

75  Act  of  April  30,  1908,  35  Stat,  70,  72f  25  U,  S-  C,  295. 

***  See  sec.  6,  infra. 
n See  Chapter  g. 
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SECTION  3.  HEALTH  SERVICES 


When  tin*  Federal  Government  iisHiimed  the  education  of 
Indians,  some  degree  nf  responsibility  for  their  health  was 
ineidoiitaliy  involved,  and  the  ! i i’Ht  expenditures  for  Indian 
health  wore  made  from  funds  appropriated  for  education  and 
civilization/**  Early  expend  i turns  for  health  anil  modi  cal  cure 
wore  made  from  tribal  funds  under  treaties  and  from  general 
appropriations  for  education  or  incidentals/0  These  appropri- 
ations were  allotted  among  various  religious  and  pliHantliriipie 
societies  already  active  in  educational  and  missionary  work 
mnong  the  various  India n tribes*1 

While  the  smperimendeney  of  Indian  Affairs  was  under  the 
War  Department,*2  the  Indians  were  for  the  most  part  in  the 
vicinities  of  military  posts.  It  was  a natural  and  convenient 
thing  that  dispensation  of  inodical  cure  and  sanitary  regulation 
ho  assumed  by  members  of  the  army  medical  staff  located  on  the 
nearby  posts. 

In  1832,  Congress 1,4  authorized  the  Secretary  of  War  to  provide 
vaccination  against  smallpox  for  the  India  lift  and  made  an 
appropriation  for  that  purpose. 

In  1849/4  when  the  Department  of  the  Interior  was  established, 
medical  care  of  the  Indian  under  the  Bureau  of  Indian  Affairs 
passed  from  military  to  civil  control.  Under  this  department, 
agency  physicians  on  the  reservation  at  first  gave  little  attention 
to  the  Indians  and  acted  more  In  the  capacity  of  doctors  for  the 
government  employees,  or  in  connection  with  Indian  schools,' 
Treaties M entered  into  included  provisions  for  physicians  and 
hospitals.  In  1873,  measures  were  taken  towards  furnishing 
organized  medical  facilities  and  an  educational  and  medical 

7i  F0r  regulations  concerning  hospital  and  medical  care  of  Indians,  see 
2f,  C,  F.  R.  84,1-85.15. 

111  See  sec.  2,  tntpm. 

fl0Bon,  Ex,  Doc-  48th  Cong.,  2d  sesa.,  vol.  2,  pt.  2,  Special  Report  Of 
1888  on  Indian  Education  and  Civilization,  p=  168, 

31  American  Board  of  Foreign  Missions,  Moravians.  Baptist  Board  of 
Foreign  Missions  Society  of  Friends,  The  reports  of  religious  and  edu- 
cational societies  even  in  prerevolutionary  days  refer  to  health  and 
medical  core  for  students.  Mobs,  Hint,  Coll,,  1st  series,  vol,  I (1702 
ud.)  p,  173.  Regarding  two  Indian  students  at  Cambridge,  Muss,  in  1054  : 
“The  other  called  Caleb,  not  long  after  took  his  degree  * * * died 

of  a consumption  at  Charlestown,  where  he  wan  placed  * * * under 

the  care  of  a physician  * * * where  he  wonted  nut  fur  the  best 

means  the  country  could  afford,  both  of  food  and  physfek  * * 

Accounts  of  the  giipcrhi  Wildcat  of  Indian  Affairs  of  1820-21  include 
items  for  medical  service  and  supplies,  g Am.  State  Papers  (class  II, 
Indian  Affairs,  vol.  2)  1835—27,  p.  209, 

82  Act  of  May  25,  1824,  4 Stat.  33. 

83  Act  of  May  5,  1832,  4 Stat,  514.  “For  vaccine  matter  and  Vacci- 
nation of  Indians'5  was  a regular  item  in  appropriation  bills. 

« Act  of  March  3.  1849,  9 Stat.  395. 

as  speech  of  pr.  James  Townsend  before  Western  Branch,  American 
Public  Health  Ass’n.,  July  24,  1039,  “Government  and  Indian  Health.*- 

83  Treaty  of  January  22,  1855,  with  the  Dwamhh,  etc.,  Indians,  12  Stat. 
927,  920  Treaty  or  January  20,  1853,  with  the  S'Klnllniu  Indiana.  12 
Stat,  938,  930  ; Treaty  of  January  31,  1835,  with  thu  Mnlmlm,  12  Slat. 
989,  941  ; Treaty  of  June  9,  1855.  with  the  WaUa-Walhm,  Cayuses,  and 
Umatilla  Bands,  12  Stat.  943,  947;  Treaty  of  June  O,  1855,  with  the 
Ynkuina  Nation,  12  Sfnt.  931,  953;  Treaty  of  June  11,  1855,  with  the 
Nez  Perce  Indians,  32  Stat.  957,  959;  Treaty  of  June  2D,  1805,  with 
the  Indians  in  Middle  Oregon,  12  Stat.  963,  903;  Treaty  of  July  1,  1805, 
and  January  2D,  I3DU,  with  the  Qui-imt-elts  and  QuiMeh-ute,  12  Stat, 
971,  078;  Treaty  of  July  10,  1855.  with  the  Fluthends,  etc.,  12  Stat,. 
975,  077  ; Treaty  of  October  21,  1837,  with  the  Kiowa  and  Comanche 
Tribes,  15  Stat.  581,  584  ; Treaty  of  October  28,  1867.  with  the  Chey- 
enne and  Arapahoe  Tribes,  15  Stat.  593,  597 ; Treaty  of  April  29,  1868, 
et,  seg.f  with  the  Sioux,  15  Stat,,  633,  038;  Treaty  of  May  7,  1868,  with 
the  Crow  Tribe,  15  Stat,  649,  652 ; Treaty  of  May  10,  1863,  with  the 
Northern  Cheyenne  and  Arapahoe  Tribes,  35  Stat,  655.  058;  Treaty  of 
July  3,  1368,  with  the  Eastern  Band  of  Shoshones?  and  Bannock  Tribe, 
15  State.  673,  676,  < 


division  which  continued  until  1S77/7  l?y  1874/*  about  one-half 
of  the  Indian  agencies  were  each  supplied  with  a physician. 
After  187S  851  physicians  on  Indian  reservations  were  required  to 
lie  graduates  of  medical  colleges.  Between  1SS0  and  1SU0,1"  sev- 
eral hospitals  were  established.  In  1009, w prevalence  of  tra- 
choma among  the  Indians  had  become  so  devastating  that  funds 
were  appropriated  for  investigation,  treatment,  and  prevention 
of  thin  disease,  and  in  1912 iS  money  was  allotted  to  the  Public 
Health  and  Marine  Service  for  a survey  of  trachoma  and 
t iibcrcnloKis. 

After  1911,"*  appropriations  under  the  heading  “relief  nf  dis- 
tress and  prevention  of  contagious  diseases”  were  greatly  in- 
creased and  wore  spent  on  correspondingly  Increased  medical 
care  and  hospital  facilities/*  Since  1021/®  when  the  Bureau  of 
Indian  Affairs  was  authorized  to  expend  funds  for  the  conserva- 
tion of  health,  funds  have  been  appropriated  specifically  for  that 
purpose.  In  3924,  a special  division  of  health  was  established  in 
thu  Office  of  Indian  Affairs. 

Fees  may  he  charged  for  medical,  dental,  and  hospital  services 
under  such  rules  and  regulations  as  the  Secretary  of  the  Interior 
may  prescribe/*  Other  regulations"  in  force  relative  to  health 
activities  of  the  Indian  Service,  briefly  summarized,  state  that 
health  personnel  is  subject  to  civil  service  regulations;  physicians 
may  not  engage  in  outside  practice;  they  are  responsible  for 
health  conditions  on  the  reservation,  prevention  of  diseases  and 
are  required  to  treat  and  medically  instruct  Indians  at  estab- 
lished offices,  clinics,  or  in  their  homes ; they  are  required  to 
make  reports  of  all  contagious  discuses,  inoculations,  immuniza- 
tions, vital  statistics;  cooperate  with  state  officials  and  otherwise 
enforce  necessary  quarantine  regulations  and  sanitary  inspec- 
tions; immunize  and  inoculate  against  contagious  diseases,1* 
All  admissions  mid  discharges  to  and  from  hospitals  are  upon 
order  of  physician.  Adults  leaving  the  hospital  against  the 
advice  of  physician  in  charge  must  give  a written  release  of  all 
liability  to  the  Indian  Service.  Parents  or  guardians  must  give 
written  permission  for  hospitalization  of  a minor  or  incompetent 
person  and  consent  for  surgical  operations  must  be  obtained  from 


*"  Son.  Kx.  llor,.  4Sfh  Cmig.,  2d  seas.,  vnl.  2,  pi.  2,  Special  R**poft  of 
1888  on  Indin n Education  ami  Civilization,  p.  168,  Annual  Report  of 
the  Commissioner  of  Indian  Affair*;,  1880,  p.  UXXYI. 

88  Speech  of  Dr,  Townsend,  op.  vlt., 

» Ibid. 

no  Annual  Reports  of  the  Commissioner  nf  Indian  Affairs,  1887.  pp,  227, 
264  ; 1888,  p.  XXXV. 

**  Act  of  February  20.  1900.  35  Stat.  042. 

Act  of  August  24.  1912.  37  Stat.  318,  010, 

« Ant  of  March  3,  1911,  30  Shit,  1038, 

ni  Specific  appropriations  for  health  work  among  Indians;  1911, 
$40,000;  1912,  $60,000;  1913,  $90,000;  1914,  $200,000;  1915,  $300,000; 
1916,  $300,000;  1917,  $330,000;  3918.  $350,000;  191 0,  $350,000;  1920. 
$373,000;  1021,  $350,000;  1922,  $375,000;  1923,  $370,000;  1924,  $370,= 
000  ; 1025,  $596,270  ; 1926,  $700,000 ; 1927,  $756,000  ; 1928,  $948,000  ; 
1929,  $1,514,000;  1930,  $2,658,000;  1931.  $3,074,110;  1932,  $4,050.? 
000;  1933,  $3,213,000;  1934,  $2,906,200;  1035,  $2,981,040;  1986, 

$3,534,620  ; 1937,  $4,062,360;  1938,  $4,505,690;  1939,  $5,024,000;  1940, 
$5,088,170.  See  appropriation  acts  listed  in  Chapter  4. 

m Act  of  November  2.  1921.  42  Stat,  208,  25  U,  S.  C.  IS. 

9®  Act  of  May  9,  1938,  52  Stat,  291,  312,  25  U-  S.  C.  562. 

^25  C.  F,  R.  84.1-85,15.  Regulations  apply  to  tribes  organized 
pursuant  to  the  Reorganisation  Act  of  Juno  18,  1934,  48  Stat.  984, 
amended.  Act  of  June  15,  1935,  49  Stat.  378,  and  the  Oklahoma  Welfare 
Act  of  June  26,  1986,  49  Stat.  1967,  25  U.  S.  C.  500.  501,  except  where 
inconsistent  with  tribal  constitutions  or  bylaws.  In  case  of  conflict, 
tribal  law  provisions  supersede  regulations. 

ee  Act  of  August  1,  1914,  S8  Stat,  082,  584.  25  U.  g.  C.  18S, 
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flic  patient,  if  mi  adult ; if  a minor  or  incompetent,  from  parents 
or  guardians.** 

Under  rcgulmltiiis  1M  relating  to  hospitals,  indigent  Indians 
recognized  an  tribal  iiuanbiTs  are  admitted  without  cost.  In 
tribal  hospitals  supported  by  tribal  funds,  all  tribal  members  are 
entitled  to  free  hospitalization.  Priority  of  admission  is  based 
on  iipri'ssify  for  hospitajizariwn  and  degree  of  Indian  blood. 
White  wives  of  Indians,  Indian  children  from  Government 
schools,  Indian  widows  of  whites  or  of  non  restricted  Indians,  if 
residing  on  reservations,  are  eligible  for  admission.  Indian 
wives  and  children  of  white  men  are  not  admitted  unless  resi- 
dents  on  reservations  and  participant*  in  tribal  affairs. 

Indians  as  citizens  of  the  states  in  which  they  reside  fre- 
quently claim  and  sometimes  obtain  the  pnhlie  health  protection 
of  the  various  states.  To  facilitate  cooperation  between  the 
state  and  Federal  Government,  the  Secretary  of  the  Interior  in 
1029  191  was  authorized  to  permit  agents  and  employees  of  any 
state  to  enter  on  tribal  land,  reservation,  or  allotment  therein 
for  the  purpose  of  milking  inspections  of  health  and  enforcing 
sanitation  and  qunrauthio  regulations 

In  1934,  the  Johiisou-O'Miillry  Act  ,,,:i  became  law  and  pro- 
vided that  the  Secretary  of  the  Interior  might  outer  into  con- 
tracts with  states  or  territories  for  medical  attention  to  Indians. 

In  1935,  under  the  Social  Security  Act,  Increased  health  benefits 
were  made  available  to  the  Indians,103 

In  1936,194  the  President,  by  Executive  order,  provided  that 
officials  and  employees  of  the  Indian  Service  serving  in  a med- 
ical or  sanitary  capacity  could  hold  state,  county,  or  municipal 
positions  of  similar  character  without  additional  compensation, 
with  the  consent  of  the  Secretary  of  the  Interior, 

In  the  enforcement  of  public  health  regulations  the  Secretary 
of  the  Interior  has  been  authorized  to  impose  quarantine  and 
when  necessary  to  confine  persons  afflicted  with  infectious 
diseases. 10E 


**25  C.  F,  R.  S4,  85. 

100  Ibuh 

101  Act  of  February  3 5,  1920,  45  Stilt,  1185.  25  U.  S,  C,  283, 

303  Act  of  April  1G.  1934,  48  Stat,  590,  mnouded  June  4,  1030,  49  Stat. 
1458,  25  U,  S,  C.  452-454. 

iya  See  see.  5 of  this  Chapter. 

304  Executive  Order  7809,  May  13,  3 930. 

Act  of  August  1,  191-;,  38  Stat,  582,  584, 


Care  of  Insane  Indians  has  for  many  years  been  considered 
within  the  powers  of  the  Secretary.100  Payment  for  their  care  is 
made  to  various  hospitals  for  the  insane  including  St,  Elizabeths 
Hospital  in  the  District  of  Columbia,  which  is  a federal 
institution.*** 

Commitment  of  an  Indian  to  a hospital  for  the  insane  requires 
a sanity  hearing  to  insure  due  process.1 * * * S. * ***  The  laws  of  the  states 
where  reservations  are  located  are  conformed  to  In  the  commit- 
ment of  insane  Indians  to  state  mental  hospitals  or  state  institu- 
tions for  the  insane.  An  insane  Indian  residing  on  an  Indian 
reservation  under  the  jurisdiction  of  the  United  States  may  he 
committed  to  St.  Elizabeths  Hospital  by  order  of  the  Secretary 
of  the  Interior,  A certificate  of  insanity  made  by  two  reputable 
physieliHis  who  have  conducted  an  examination  of  the  Indian  is 
required  before  issuance  of  an  order  of  the  Secretary.  Notice  of 
the  time  and  place  of  such  examination  must  he  personally  served 
upon  the  alleged  insane  Indian,  the  spouse,  parent,  or  other  next 
of  kin  known  to  he  residing  on  the  reservation.  The  Indian 
alleged  to  be  Insane  lias  the  right  to  present  witnesses  and  to 
submit  evidence  of  his  sanity.*08 * * 

In  any  ease  In  which  an  Indian  is  alleged  to  ho  insane  or  of 
unsound  mind,  and  such  Indian  lms  displayed  homicidal  tenden- 
cies or  has  otherwise  demonstrated  that  if  permitted  to  remain 
at  large  or  to  go  unrestrained,  the  rights  of  persons  and  of  prop- 
erty will  he  jeopardized  or  the  preservation  of  the  public  peace 
imperiled  and  the  commission  of  crime  rendered  probable,  the 
superintendent  lms  authority  to  take  such  Indian  Into  custody 
and  to  detain  him  temporarily  in  some  suitable  place  pending 
proper  legal  adjudication  of  his  insanity, 

10fl  25  U,  S.  0.  13,  derived  from  Act  of  November  2,  1921,  42  Shit,  208, 
grants  the  Bureau  of  Indian  Affairs  power  lo  expend  money  for  relief 

of  distress  anil  conservation  of  health. 

2,17  Act  of  April  28,  1904,  33  suit.  039,  directs  that  insane  Indians  in 

Indian  Territory  bo  <fnre<l  for  at  the  asylum  for  Insane  Indians  at  Canton, 

S.  Dak.  Tile  Appropriation  Act  of  May  10,  3939,  53  Stat.  685,  736,  pro* 

vldiiH  for  the  admission  to  St.  Elizabeths  Hospital  of  “insane  Indian 

bonefioaries  of  the  Bureau  of  Indian  Affairs,11 * * 

Bany  V.  Hull,  08  F.  2d  222  (App,  P,  C„  1938).  This  case 

requires  all  persons  admitted  to  St,  Elizabeths  Hospital  to  have  been 

determined  Insane  upon  hearing  with  an  opportunity  fur  defense.  Memo, 

Sol.  I,  H..  July  27,  1939. 

3P825  C.  F.  R.  84. 


SECTION  4.  RATIONS,  RELIEF,  AND  REHABILITATION 


The  common  belief  that  Indians,  as  such,  receive  rations  from 
the  Federal  Government  is  not  hi  accord  with  the  facts.11® 

As  noted  in  the  introduction  to  this  chapter,  frequently  in 
sales  of  Indian  land  *-  supplies  were  used  instead  of  cash  as 
the  quid  pro  quo  offered  to  compensate  the  Indian  for  value 
received  by  the  United  States.  Later,  ns  the  Indians  advanced 
sufficiently  in  the  knowledge  of  white  man's  civilization  to  pur- 
chase their  own  supplies  and  clothing,  the  value  of  promised 
supplies  was  frequently  commuted  and  paid  in  money  per  capita 
to  the  members  of  various  tribes,13* 

As  a matter  of  hospitality,  a law  *u  authorizing  food  for  Indians 
visiting  at  army  posts  has  remained  on  the  statute  book  for  over 
a hundred  years.  Relief,  frequently  dispensed  in  the  form  of 
food,  lias  been  authorized  in  general  appropriations 114  for  indi= 

310  25  C.  F.  R.  251.1.  Algo  see  251.2-251.8. 

111  For  example,  see  treaties  of  Februury  19,  1867,  with  the  Sissiton 
and  Wnrpcton,  15  Stat.  505 ; October  21,  3807.  with  the  Kiowa  and 
Comanche,  15  Stut.  D81  ; May  7,  1868.  with  the  Crow,  15  Stat.  649. 

113  Act  Of  July  1,  1898.  30  Stat.  571,  696.  25  U.  S,  C.  186. 
waAct  of  May  13,  1800,  2 Stat.  85;  K,  B.  § 2110,  25  tJ.  S,  C,  141, 
314  See  appropriation  acts,  Chapter  4, 


gent  Indians.  The  charitable  nature  of  these  limited  appropria- 
tions, however.  Jins  been  mistakenly  attributed  generally  to  all 
provisions  relating  to  rations.  The  failure  to  recognize  that 
issuance  of  rations  may  be  a form  of  payment  of  obligations  to 
Indians  resulted  in  the  provision  in  the  Act  of  March  3,  1870, 315 
that  able-bodied  male  Indians  give  service  and  labor  in  return 
for  supplies  distributed  to  them. 

At  the  present  time,  when  relief  is  given  in  the  form  of  food 
and  supplies,  labor  is  required  of  recipients  of  relief  rations 
wherever  possible.  Such  rations  may  not  be  sold  or  exchanged. 
They  can  be  shared  only  with  dependents  of  the  recipients.115 

Under  recent  appropriation  acts  117  tribal  funds  have  been  made 
available  for  relief  purposes. 


iw  is  Stat.  420,  449,  25  U.  S,  C.  137. 

3«  25  0,  F,  R,  251.2,  251.3. 

117  Act  of  May  D,  1938,  52  Stnt.  201,  314,  Tribal  funds  are  appropriated 
for  relief  of  Indians,  “jn  need  of  assistance,  including  cash  grants; 
the  purchase  of  subsistence  supplies  * * * and  household  goods; 

* * * transportation,  and  nil  other  necessary  expenses,  $100,000, 

payable  from  funds  on  deposit  to  the  credit  of  the  particular  tribe 

concerned.” 
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AllutintMifp  aru  rnailo  to  tho  superlutcndi'litH  of  the  various 
genuies  for  the  relief  of  Indigent  Indians  under  tlieir  super- 
iHioiL  Those  allotments  are  spent  chiefly  for  supplies,  food,  and 
lotliing ; T,ft  a limited  amount  being  spent  also  for  work  relief 
ml  fur  subsist  on  co  gran  in  when  unusual  circumstances  warrant 
neb  procedure1*  Rarely  is  relief  given  in  the  form  of  cash. 

i>*  Relief  situation*!  are  often  of  ail  emergency  nature  and  purchases 
nr  reii of  dispensation  aro  permitted  without  usual  advertisement  re- 
tired by  It.  g3  I 3709.  Compliance  is  apparently  required  with  the 
i rn visions  of  the  Act  of  May  27,  1930,  40  Stilt.  391,  requiring  purchases 
f shoes  or  other  articles  available  from  prison  manufacture  to  ho  made 
h rough  the  Federal  Prison  Industries,  Im% — Hearings,  H,  Subeomiii.  of 

SECTION  5,  SOCIAL  S 

In  1930 130  tlio  Solicitor  of  thn  Interior  Department  rendered 
in  opinion  which  held  that  the  Social  Security  Act 131  was 
ipplleahlo  to  the  Indians,  The  act  contemplates  three  types 
>f  direct  aid  by  statc*s  in  cooperation  with  the  Government  to 
:heir  needy  citizens,  that  Is,  aid  to  needy  aged  individuals,  to 
11*0 dy  dependent  children,  and  to  needy  Individuals  who  are 
dituh 

lu  connection  with  these  three  types  of  direct  aid,  it  was 
letor mined  that  us  a state  plan  must  ho  ‘fhi  effect  in  all 
political  subdivisions  of  tlie  State,**  and  us  Indian  reservations 
ire  Included  within  states,  counties,  and  other  political  subdivi- 
sions, Indians  are  entitled  to  aid  under  state  plans. 

Other  provisions  of  the  Social  Security  Act  provide  federal 
assistance  in  the  care  of  crippled  children,  maternal  health 
service  and  public  health  service,  special  attention  being  given 
lo  rural  areas  and  areas  suffering  from  severe  economic  dis- 
tress. One  of  the  bases  for  allotment  of  federal  funds  was 
population  of  states.  Statistics  relating  to  population  Included 
Indians.  Their  inclusion  in  the  compilation  would  seem  to 


»»  Memo.  Sol.  I.  D,.  April  22,  1036, 

Act  of  August  14,  1985,  49  Stat.  G20. 


A chief  object  of  recent  rehabilitation  work  has  been  to  pro- 
vide landless  Indians  with  land,  houses,  outbuildings,  fencing, 
wafer  supply,  ore.,  so  that  with  ecpiipmont  and  livestock  provided 
from  other  sources  they  may  he  enabled  to  work  the  land  in  a 
self  supporting  nmmier,lia  Aid  t»»  individual  Indians  in  this  field 
has  generally  taken  the  form  of  loans  rather  than  grants,  and  is 
therefore  considered  under  section  fi  of  this  Chapter. 

Cotiim,  on  Appruprint Inns,  Interior  FH’pt..  70tli  Cong,,  3d  scss.,  pf.  II, 
p.  5112. 

11y  Ibid.  The  National  Resources  Board,  as  the  result  of  a survey  or 
Indian  homes  in  31)35,  has  reported  that  some  70  percent  of  Indian 
dwellings  are  probably  below  u reasonable  living  standard, 

ECURITY  BENEFITS 

prohibit  any  implication  that  Indiana  were  to  lie  deprived  of 
the  benefits  of  the  act.  To  quote  the  Solicitor, 

In  computing  these  statistics  no  omission  is  made  of 
the  Indians  and  official  registration  and  census  rolls 
have  been  used  which,  of  course*  include  the  Indian  popu- 
lation. It  would  be  manifestly  contrary  to  the  intention 
of  the  act  that  funds  allotted  to  cover  a curtain  number 
of  people  should  he  used  only  for  a chosen  group  to  the 
exclusion  of  others  included  In  the  count. 

Furthermore  it  was  held  that,  as  citizens,  Indians  were 
entitled  to  social  security  benefits,  all  Indians  who  were  not 
already  citizens  having  become  so  by  tlie  Act  of  June  2,  1024.lifl 

In  view  of  these  considerations*  the  Solicitor  hold  that  no 
distinction  is  justified  between  the  Indian  and  other  state 
citizens,  and  that  the  law  requires  that  social  security  benefits 
be  distributed  without  discrimination  against  the  Indians. 

According  to  Dr.  James  Townsend,1®  Director  of  Health. 
Office  of  Indian  Affairs,  most  states  are  actively  assisting  In 
the  application  of  the  Social  Security  Act  to  Indians,  others  are 
assisting  to  a lesser  degree,  and  still  others  resist  expenditure 
of  state  and  local  funds  for  Indians,  even  to  the  point  of  failure 
to  accept  Indian  applications, 

152  43  Stat,  253.  See  Chapter  8,  «?ec.  2, 

*33  Speech  by  Dr,  Townsend,  op.  cit. 


SECTION  6.  FEDERAL  LOANS 


Loans  advanced  by  the  Federal  Government  to  the  Indians 
ire  financed  from  grafn'ty  appf epilations,'5"  appropriations  from 
tribal  funds,135  and  revolving  credit  funds  established  under  the 
Indian  Reorganization  Act 135  and  the  Oklahoma  Welfare  Act,'at 
The  Klamath  Indians  may  borrow  from  n revolving  credit  fund 
specifically  set  up  for  that  tribe.138 

In  addition,  loans  and  grants  have  been  made  available  to  the 
tribe  and  their  members  under  emergency  relief  appropriation 
acts  beginning  In  1935  for  financing  rehabilitation  of  families  in 
stricken  agricultural  areas.1*  It  is  also  possible  for  Indian  tribes 
to  borrow  from  other  federal  agencies  funds  appropriated  for 
such  purposes  in  promotion  of  the  general  welfare  of  the  nation 
as  low-rent  housing  development,  when  the  tribes  meet  the 
eligibility  requirements  of  the  controlling  federal  legislation.130 

A,  LOANS  UNDER  SPECIAL  INDIAN  LEGISLATION 

Since  1912,  Congress  1ms  appropriated 151  gratuity  funds  for 
reimbursable  loans  direct  from  the  Government  to  individual 

25  U.  S.  C,  3.3  ; annual  appropriation  nets. 

25  U.  S.  0,  123  j annual  appropriation  actB. 

i2«Act  of  June  18,  1934,  see.  10,  48  Stnt.  984.  986,  25  U,  S,  C.  470. 

UT  Act  of  June  26*  1936,  sec.  0,  49  Stat.  1967,  196S,  25  U.  S.  C.  506. 

128  Act  of  August  28,  1937,  50  Stat.  872. 

**  See  subsection  B,  infra. 

iso  gee  subsection  B,  in  fro. 

m 20  U,  S,  C.  13,  123,  And  sea  annual  appropriation  acts,  Chapter  4. 


Indians.  Prior  to  1938  loans  were  made  in  the  form  of  property, 
but  since  that  year  Indians  have  received  cash  loans.  These 
loans  were  designed  to  establish  Indians  in  self-supporting  indi- 
vidual enterprises  including  farming,  stock  raising,  and  other 
industries.  Loans  have  been  granted  also  to  assist  old  and 
indigent  Indians  who  have  land  they  cannot  use. 

A limited  number  of  qualified  Indians  are  able  to  obtain  loans 
from  gratuity  and  tribal  funds  for  educational  purposes,  for 
payment  of  tuition,  and  other  expenses  in  recognized  vocational 
and  trade  schools.133 

Recipients  of  loans  from  gratuity  funds  are  for  the  most  part 
members  of  tribes  not  organized  under  the  Indian  Reorganiza- 
tion Act,133  who  therefore  are  not  eligible  to  borrow  funds  under 
that  act.  With  the  exception  of  members  of  the  Osage  Tribe, 
loans  from  gratuity  funds  are  not  made  to  residents  of  the  State 
of  Oklahoma. 

Congress  has  also  made  available  for  loans  to  the  members  of 
certain  tribes  a part  of  their  tribal  funds.  These  are  handled 
as  tribal  revolving  credit  funds  under  which  loans  are  made  to 

ira  Hearings,  H.  Subcomtn,  of  Comm,  on  Appropriations,  Interior  Dept., 
76th  Cong.  3d  sess.*  pt.  II,  p.  175. 

is*  Act  of  Juno  18,  1934,  48  Stat.  984,  9S6f  25  U*  S.  C.  470.  Under 
sec,  11  of  the  Indian  Reorganization  Act  similar  provisions  are  made  for 
loans  for  educational  purposes. 
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individual  Indian*  whom*  repayments  art*  returned  to  the*  fund 
line!  a re*  available  for  further  loans,114 

Under  the*  Art  of  May  10,  1U30,135  Congress  authorized  transfer 
of  tribal  revolving  funds  to  the  revolving  credit  funds  of  organ- 
ized tribes  to  supplement  credit  funds  and  to  be  administered 
under  the  rules  and  regulations  applicable  thereto.  In  the  case 
of  organized  tribes,  tribal  consent  is  necessary  to  authorize  use 
of  tribal  funds  for  km  ns  or  other  purposes.1** 

Federal  credit  to  flic  Indians  was  greatly  extended  by  the 
establishment  of  revolving  credit  funds  under  the  Acts  of  June  38. 
1934  A'7  and  June  26,  in3tt.3“  These  statutes  authorized  the  estah- 
lishmont  of  a revolving  fund  totaling  $12, 000,000,  from  which  the 
Secretary  of  the  Interior  may  make  loans  to  incorporated  tribes, 
and  in  the  State  of  Oklahoma  to  cooperatives,130  credit  associa- 
tions,140 and  individuals341  for  economic  development.  Loans 
as  repaid  are  credited  to  the  revolving  fund  and  reports 
are  made  annually  to  Congress  of  transactions  under  tins 
authorization. 

Regulations  governing  loans  from  revolving  credit  funds  to  a 
tribal  corporation,  cooperative,  credit  association,  or  an  indi- 
vidual provide  that  the  tribal  application  must  be  accompanied 
hy  an  economic  program,*4*  Security  or  other  guarantee  of  repay- 
ment, terms  of  payment,  and  plans  for  managing  credit  operations 
must  ho  included  in  the  application.  Upon  approval  of  the  appii= 
cation  n commitment  order  covering  the  terms  and  conditions 
for  making  advances  of  funds  is  prepared.  Any  changes  to  be 
made  in  the  application  or  any  additional  conditions  are  incor- 
porated in  the  commitment  order,  which  is  then  returned  to  the 
applicant  for  acceptance.  Advances  arc  made  contingent  upon 
accomplishment  of  certain  features  of  the  program.  Failure  to 
carry  out  those  provisions  is  ground  for  refusing  further 
advances.  The  tribe,  if  the  loan  contract  so  provides,  may  relend 
funds  to  individuals,  partnerships,  and  to  cooperatives,  and  may 
use  funds  for  the  development  and  operation  of  corporate  (tribal) 
enterprises.  Credit  associations  may  lend  only  to  individuals.143 

Definite  plans  for  tho  use  of  funds  likewise  are  required  of  any 
individual  or  association  of  individuals  borrowing  from  the  tribe 
or  credit  association,  These  loans  may  not  extend  for  a greater 
period  than  the  duration  of  the  agreement  of  the  tribe  or 
credit  association  with  the  government.  This  period  varies, 
ranging  from  short-term  crop  loans  and  intermediate-term  loans 
for  livestock  products,  to  long-term  loans  for  permanent  improve- 
ments, Loans  for  permanent  improvements  are  made  only  in 
exceptional  circumstances,  preference  being  given  to  income- 
producing  enterprises.  As  cU  matter  of  policy  loans  are  not  made 
for  land  purchases  under  the  revolving  fund  except  in  very 
unusual  eases  and  then  in  small  amounts.14* 

Final  approval  of  all  loans  made  by  corporations,  or  credit 
associations,  is  vested  in  representatives  of  the  Indian  Service 
at  the  present  time. 


^See  for  example  25  C.  F.  R.  28,1^28,50,  governing  administration  of 
Klamath  Tribal  Roan  Fund,  created  by  Act  of  August  28,  1937,  50  Stat. 
872,  25  U.  S,  C,  530-585. 

WB  Public  Act  No.  68.  TGth  Cong.,  3st  sgsb. 

iafl  Act  of  June  18,  1934,  sue.  16,  48  Stat.  084,  987,  25  U.  S.  C.  476, 
giving  such  tribe  power  to  veto  unauthorized  use  of  tribal  asset?  And 
see  Memo,  Sol.  I.  D.  October  18.  1932. 

*s?Sec,  10.  48  Stnt.  984,  980,  25  U.  S,  C . 470,  For  regulations  govern- 
ing loans  to  Indian  chartered  corporations,  sec  25  C.  F.  R.  21. 1-21.49, 

»*49  Srnt,  3967, 

530  For  regulations  governing  loans  to  Indian  cooperatives  in  Oklahoma 
see  25  C,  F,  R,  23,1^23.27, 

149  See  ibid.,  24.1^24,13,  For  regulations  governing  loans  by  Indian 
credit  associations  in  Oklahoma,  sue  25  C,  F.  R.  25.1-25.26. 

For  regulations  governing  loans  liy  tho  United  States  to  individual 
Indians  in  Oklahoma,  see  ibid.,  26,1-26.26. 

3«25  C.  F,  R„  subchapter  E, 

mibid.,  part  27. 


Legislation  authorizing  revolving  credit  fund  loans  to  incor- 
porated tribes  has  been  construed  in  the  light  of  the  avowed 
purpose  ot  Increasing  tribal  control  over  tribal  resources. 

In  discussing  this  legislation  the  Solicitor  of  the  Interior 
Department ,4S  pointed  out: 

Money  from  the  revolving  credit  fund  may  not  be  loaned 
to  individual  Indians  directly.  In  relation  to  this  fund 
tile  Secretary  of  the  Interior  can  deal  onlv  with  the  tribal 
corporations  representing  the  interests  of  nil  the  Indian* * 
who  are  members  of  the  tribes.  In  this  respect  the  loans 
contemplated  * * * are  in  distinct  contrast  to  those 

heretofore  authorized  by  Congress.  Under  reimbursable 
appropriations  loans  hare  been  made  to  the  Indians  for 
designated  purposes,  * * * are  carried  on  by  the  Gov- 
ernment with  Individual  Indians.  * * * The  tribal 

bodies,  where  such  exist,  have  no  responsibility  in  the 
administration  of  such  funds. 

Under  section  io  of  the  Wheeler-Howard  Act,™  governing  the 
revolving  credit  fund  the  Government  can  deal  only  with  the 
tribal  authorities,  and  those  are  charged  with  the  responsibility 
for  making  such  loans  to  their  members,  or  for  using  tho  funds 
in  such  ways  as  will  enable  them  to  create  a basis  fur  expanding 
self-sufficiency.  In  accordance  with  the  purpose  expressed  in 
sections  16  and  17  of  the  act*  by  which  a large  and  increasing 
responsibility  for  taking  care  of  their  own  welfare  is  placed 
upon  the  various  tribes,  organized  for  local  self-government  and 
economic  activity,  section  10  contemplates  that  funds  loaned  to 
the  tribes  will  be,  in  large  measure,  subject  to  their  disposition, 
consistent  with  the  terms  of  said  provision. 

This  section  was  construed  by  the  Solicitor : 

Under  section  io  the  Secretary  of  the  Interior  may 
determine  the  conditions  upon  which  he  will  make  loans 
to  Indian  corporations.  He  may  prescribe  such  rules  and 
regulations  a ft  are  reasonably  appropriate  to  this  purpose. 
He  may  require  reasonable  guarantees  by  the  borrowing 
corporation  that  the  money  loaned  to  it  wail  be  used  for 
specified  purposes  and  handled  in  specified  ways.  If  the 
Secretary  is  to  exercise  any  control  over  money  already 
loaned  to  the  corporation  it  must  bo  a control"  which  is 
authorized  by  mutual  agreement,  and  Is  designed  to  en- 
force the  terms  of  such  agreement.  The  strictly  regula- 
tory power  of  the  Secretary,  conferred  by  section  io,  ceases 
when  the  loan  to  the  tribe  is  completed.  Thereafter  the 
P°wers  of  the  Department  are  limited  to  enforcement  of 
the  terms  of  the  tribal  loan  agreement.  The  Indian  cor- 
po ration,  upon  which  responsibility  is  placed  for  the  re- 
payment of  the  loan,  may  properly  expect,  under  the  terms 
of  section  10,  that  moneys  will  not  he  disbursed  to  indi- 
vidual members  of  the  tribe  in  the  discretion  of  the  Inte^ 
rior  Department,  on  behalf  of  the  corporation,  but  that 
the  money  will  actually  be  loaned  to  the  corporation  to 
be  used  or  disbursed  by  the  duly  elected  officers  of  the 
corporation  in  accordance  with  the  terms  of  a loan  agree- 
ment and  in  accordance  with  the  mandates  given  these 
officers  in  tribal  constitutions,  bylaws  and  charters/47 

In  view  of  these  purposes,  the  Solicitor  of  the  Interior  Depart- 
ment held,  any  arrangement  placing  upon  Indian  Service  officials 
primary  responsibility  for  the  administration  of  loans  from  the 
tribe  to  the  individual  would  he  “ a serious  invasion  of  tribal 
responsibility  and  initiative”  and  would  “nullify  in  large 
measure  the  promises  contained  in  other  sections  of  the  Act/’ 
Equally  inconsistent  with  the  purposes  of  the  act  and  with  the 
terms  of  constitutions  and  charters  adopted  thereunder,  the 
Solicitor  held,  would  be  any  arrangement  whereby  the  tribal 
authorities  administering  such  loans  were  subjected  to  the  con- 
trol of  Indian  Service  officials.  Any  such  arrangement  would 
constitute  an  assumption  of  "political  control  of  matters  internal 
to  the  tribe.” 


145  Memo,  Sol.  I.  D.,  December  5,  1935. 

144  Act  of  June  18,  1934,  48  Stal.  984,  986,  25  U.  S.  C.  470. 
Sol.  I,  D„  December  5,  1935, 
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Saffffuartlw  against  improper  disposition  of  funds  by  the  bor- 
rowing trilii* *  must  hi*  si»t  forth  In  the  loan  agreements  between 
the*  tribe  and  the  Secretary  of  the  Interior,345 

The  Oklahoma  Welfare  Act1"  made  funds  appropriated  for 
loans  under  the  Indian  Reorganization  Act  available  for  loans  to 
Oklahoma  tribes,  individual  Indians,  and  cooperatives  for  land 
management,  credit,  arlininist ration,  consumers’  protection,  pro- 
duction, and  marketing  purposes.  The  act  also  authorized  ad- 
ditional appropriations  of  an  additional  $2,000,000  for  loans. 

The  benefit  of  the  revolving  credit  fund  was  extended  to  Alaska 
by  the  Act  of  May  i,  1&3G,IM 

R,  LOANS  UNDER  GENERAL  LEGISLATION 

Under  various  acts  making  appropriations  for  rural  rehabilita- 
tion, and  relief,5*1  Indians,  like  other  citizens,  have  received  loans 
and  grants.  At  the  same  time  certain  Indian  tribes  have  under- 
taken to  handle  their  own  rehabilitation  and  relief  problems,  with 
federal  aid.  Thus  funds  for  rehabilitation  were  granted  to 
various  tribes  under  agreements executed  by  the  Commissioner 
of  Indian  Affairs  for,  and  on  behalf  of,  the  United  States, 
Agreements  on  behalf  of  organized  tribes  are  signed  by  tribal 
officers.  Unorganized  tribes  are  represented  by  trustees.  Sub- 
mission of  programs  approved  by  such  officers  or  trustees  is  re- 
quired as  a condition  precedent  to  the  execution  of  a trust 
agreement.  The  funds  may  be  set  up  by  the  tribe  as  a revolving 
fund  and  money  may  be  advanced  by  the  tribe  to  individual  In- 
dians, all  contracts  with  individuals  being  executed  by  the 
tribes. 

In  some  cases  the  tribe,  instead  of  loaning  money,  uses  re- 
habilitation funds  to  improve  tribal  land,  and  then  assigns  the 
use  of  the  land  to  members.  Improvements  on  tribal  land 
remain  the  property  of  the  tribe,  individual  Indians  paying  fees 
for  the  use  of  the  improvements.  These  payments  are,  in  most 
eases,  to  be  collected  until  the  original  value,  or  partial  value  at 
least,  of  the  improvement  has  been  collected.  Payments  are 
placed  In  a tribal  revolving  fund. 

Property  improved  under  rehabilitation  loans  is  ordinarily  held 
under  revocable  assignments,  subject  to  revocation  upon  failure 
to  pay,  The  assignee  may  ordinarily  designate  a successor  sub- 
ject to  joint  approval  of  the  tribal  officers  or  trustees  and 
superintendent, 

M8  jh0 . In  this  memorandum  the  Solicitor  declared  * 

* * * If  the  loan  agreement  is  to  he  regarded  a§  a contract, 

observance  of  which  by  the  corporation  is -a.  prerequisite  to  the 
obtaining  and  the  continued  use  of  funds  fr$m  the, revolving  fund* 
then  such  contract  should  be  equally  binding  on  the  Government, 
The  Secretary  of  the  Interior  has  no  authority,  under  the  power 
to  make  rules  and  regulations  contained  in  section  10  of  the  Aci, 
to  require  that  the  Indians  glial!  observe  such  agreements  on  pain 
of  drastic  penalties,  while  the  Government  is  free  to  change  its 
policies  in  such  ways  ns  it  deems  best,  and  to  force  now  terms 
upon  the  Indians  which  were  not  included  in  the  original  agree- 
ments. Such  an  illusory  agreement  is  clearly  not  justified  as  a 
matter  of  law, 

I believe  that  the  rules  and  regulations  should  state  clearly 
the  minimum  terms  and  conditions  which  must  be  inserted  in 
every  agreement  for  a loan  from  the  revolving  fund,  and  further 
that  this  agreement  should  be  binding,  not  only  upon  the  Indians, 
hut  also  upon  the  Government,  If  the  Secretary  of  the  Interior 
and  the  Indians  or  a particular  tribe  agree  upon  a credit  program 
and  upon  plans  for  the  economic  development  of  such  tribe,  and 
of  its  members,  I do  not  believe  that  a subsequent  Secretary  should 
have  the  power  at  a later  date  to  change  the  terms  of  that 
agreement. 

*^Act  of  June  26,  1986,  49  Stat,  1907,  20  U,  S.  C,  et  *eg.  For 
regulations  governing  loans  by  United  States  to  individual  Indians  in 
Oklahoma,  see  25  C.  E\  It.  26.1=26.26. 

150  49  Stat,  1250,  48  U,  S.  C,  See  Chapter  21,  sec.  9, 

Joint  Resolution  of  April  8,  1935,  49  Stat.  115;  Joint  Resolution 
Of  June  29,  1937,  50  Stat.  352  ; Joint  Resolution  of  June  21,  1938,  52 
Stah  809. 

^ Under  these  agreements,  the  United  States  grants  to  the  tribe  all 
of  the  allocation  of  emergency  funds  required  to  cover  the  cost  of  the 
approved  projects,  excepting  such  part  of  the  cost  as  represents  necessary 
administrative  and  supervisory  expenses.  The  grant  is  made  subject  to 
the  condition  that  it  will  be  used  for  approved  objects. 


o 


Another  phase  of  rehabilitation  involves  self-help  projects. 
Money  is  advanced  to  the  tribes  for  community'  buildings,  in 
which  Indians  are  engaged  in  sewing*  canning,  weaving,  and 
handicrafts.  Machine  sheds,  storehouses,  shearing  sheds, 
smithies,  shops,  grist  mills,  tanneries  have  been  constructed. 
Water  development  and  irrigation  projects  have  been  financed. 
Frequently  materials  are  supplied  at  tribal  expense  and  the  work- 
ers are  paid  wages,  the  products  being  property  of  the  tribe. 
By  these  activities  not  only  have  numerous  Indian  workers  re- 
ceived wages  but  thousands  of  Indian  families  have  been  more 
adequately  fed  and  clothed,353 

The  tribal  programs  of  rehabilitation,  were  first  financed  out 
of  appropriations  under  the  Joint  Resolution  of  April  8,  1930, 154 
allocated  to  the  Office  of  Indian  Affairs  by  a Presidential  letter 
of  January  11,  1936, 105  This  work  was  continued  under  the 
Emergency  Relief  Acts  of  1937  1M  and  1938,“7  The  Emergency 
Relief  Appropriation  Act  of  1939  liS  made  a special  appropriation 
direct  to  the  Office  of  Indian  Affairs. 

Those  Indians  whose  needs  are  not  met  by  the  tribal  rehabilL 
tation  program  are  entitled  to  treatment  on  a parity  with  other 
citizens  when  they  apply  to  the  Farm  Security  Administration 
for  individual  rehabilitation  loans,155 

Under  the  same  principle  that  prompted  tlie  holding  that  indi- 
vidual Indians  are  eligible  to  receive  assistance  under  the  Social 
Security  Act  and  from  the  Farm  Security  Administration  for 
rehabilitation  loans,1*5  Indian  tribes  are  eligible  to  apply  for 
loans  under  such  legislation  for  the  general  welfare  as  that 


liss  Hearings  II,  Subcomm,  of  Comm,  on  Appropriations,  Interior  Dept., 
76th  Cong,,  3d  boss.,  pt,  II,  p.  461. 

im  49  Stat,  215.  This  act  appropriated  for  rural  rehabilitation  and 
relief  of  stricken  agricultural  areas, 

1K  Presidential  letter  No.  1323,  Janunry  11,  1036. 

v*  Joint  Resolution  of  .Tune  20,  1937,  DO  Stat.  352,  353.  This  act 
appropriated  for  expenditure  by  the  Resettlement  Administration  for 
rehabilitation  of  needy  persons  as  the  President  may  direct, 

157  Joint  Resolution  of  June  21.  1938,  52  Stat,  S09,  Under  this  act 
only  Indians  are  ellgihle  to  positions  on  Indian  work  relief  projects  until 
these  needs  have  been  met.  Memo.  Sol,  I,  D-,  December  18,  1938, 

Public  Res,  No.  24,  76th  Gong,,  1st  seas.,  252. 

Sec.  5.  (a)  In  order  to  continue  to  provide  relief  and  rural 
rehabilitation  for  needy  Indians  in  the  United  States,  there  Is 
hereby  appropriated  to  the  Bureau  of  Indian  Affairs,  Xiepartment 
of  the  interior,  out  of  any  money  in  the  Treasury  not  otherwise 
appropriated  for  the  fiscal  year  ending  June  30.  1940,  $1,350,000. 

(bj  The  funds  provided  in  this  section  shall  be  available  for 
(1)  administration,  not  to  exceed  $07,500:  (2)  loans  ; (3)  relief; 
(4)  the  prosecution  of  projects  approved  by  the  President  for 
the  Farm  Security  Administration  for  the  benefit  of  Indians  under 
the  provisions  of  the  Emergency  Relief  Appropriation  Act  erf 
1938 ; and  (5)  subject  to  the  approval  of  the  President,  for 
projects  involving  rural  rehabilitation  of  needy  Indians. 

ic»  The  argument  that  Indians  should  be  excluded  from  benefits  avail- 
able to  other  needy  persons  under  the  appropriations  to  the  Farm  Se- 
curity Administration,  because  of  the  special  appropriation  to  the  Office 
of  Indian  Affairs,  was  considered  and  rejected  by  the  Solicitor  for  the 
Department  of  Agriculture,  in. view  of  the  ruling  of  the  Solicitor  for 
the  Interior  Department  that  the  appropriation  to  the  Office  of  Indian 
Affairs 

* * * should  be  narrowly  construed  in  such  a manner  aa  to 

limit  expenditures  by  the  Indian  Service  to  those  purposes  for 
which  expenditures  were  made  during  the  fiscal  year  1939  out 
of  the  fund  transferred  In  that  year  to  the  Indian  Service  by  the 
Farm  Security  Administration.  These  purposes  are,  in  sub- 
stance* (1)  grants  to  Indian  tribes  for  the  benefit  of  Indians 
through  a program  of  tribal  or  community  projects  for  the  con- 
struction of  buildings  and  other  tribal  and  community  enter- 
prises; and  C2>  administrative  expenses,  loans,  and  relief 
payments  incidental  to  the  foregoing  primary  purpose  or  other- 
wise affecting  Indiana  who  are  Ineligible  to  receive  benefits  under 
section  3 of  the  act.  {Memo.  Sol,  I,  D„  December  14,  1939.) 


The  Solicitor  for  the  Department  of  Agriculture  thereupon  ruled  : 

* * • there  la  no  occasion  for  applying  the  rule  that  an 

appropriation  for  a specific  purpose  cannot  be  augmented  by  the 
use  of  funds  appropriated  in  more  general  terms, 
funds  appropriated  to  that  _ C Farm  Security]  Administration 


receiving  aid  directly  from  the  Indian  Office  under  Section  5 of 
the  Act,  (Letter  Sol,  Dept  of  Agriculture,  December  22,  1939.) 
100  See  @ec».  5 and  6,  supra. 
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providing  fur  low-rant  lumping  devtdiqmuuir.  when  they  are 
oHmrwise  qualified  under  the  terms  of  the  legislation.  The 
L*  wiled  States  Housing  Act  u£  3*J,STrt’  authorizes  loans  to  '‘public 
housing  agencies,"  which  are  defined  to  include  a “governmental 
entity  oif  public  body  * * * which  in  authorized  to  engage 

in  the  development;  or  administration  of  low-rent,  housing  or 
shim  clearance,*’  In  :m  opinion  of  the  Solicitor,**1*  the  Interior 

1B|  Ac-t  of  So  pi  ci  ii  Ihm*  1.  mil-,  50  Sint.  SRH,  42  U.  S.  C chap,  S, 

,r,J  2 (in.  Art  of  Sopioiuber  1.  10,17,  Jjfl  Sint,  SS8. 


Department  has  held  that  Indian  tribes  are  governmental  enti- 
ties capable  of  undertaking  housing  enterprises  and  that1,  whore 
a tribe  f»  incorporated  under  the  Act  of  June  IS;  it  may 

be  said  to  be  authorized  to  engage  in  the  low-rent  housing  and 
slum  clearance  project.**  contemplated  by  the  United  States 
Housing  Act  of  1937  and  it  is,  therefore,,  eligible  to  apply  for  a 
loan  tinder  that  act. 


ina  Op.  Sok  I D.,  M.  30807,  August  6,  1040. 
,w  48  Stat.  984, 


SECTION  7.  RECLAMATION  AND  IRRIGATION 


Kvkilon.ro  of  ancient  irrigation  works  abounds  In  the  more 
arid  regions  of  the  western  part  of  the  United  Slates,  indicating 
that  irrigation  was  practiced  by  the  Indian  In  prehistoric  times. 
■WilHiuit*  irrigation,  lmiclt  of  thin  land  is  unproductive  and 
unsulted  to  human  life.  When  Indian  reservations  were  estab- 
lished in  this  country,  the  Federal  Government , in  order  to  make 
it  possible  for  the  Indian  to  become  self-supporting,  embarked 
on  a program  of  irrigation  development.1" 

At  the  present  time,  the  Irrigation  Division  of  the  Bureau 
of  Indian  Affairs  is  responsible  for  the  administration  of  over 
100  individual  Irrigation  projects  embracing  approximately 
1,250, OCK)  acres,  of  which  some  800.000  acres  arc  under  con- 
structed works.  The  total  investment  in  these  projects  exceed*? 
$51, ©00,000,  The  area  under  constructed  works  is  being  in- 
creased each  year.  The  annual  operation  and  maintenance 
expenditures  average  about  $1,500,000,  and  the  construction 
expenditures  vary  from  $3,000,000  to  $7,009,000  annually.*" 

The  field  administration  is  handled  from  four  o dices : The 
assistant  director’s  office  in  Los  Angeles;  the  supervising  engi- 
neer’s offices  in  Ban  Francisco  and  Billings,  and  a district  office 
in  Oklahoma  City.  There  is  also  maintained  a chief  counsel's 
office  in  Los  Angeles  and  a district  counsel’s  office  in  Billings. 
On  each  of  the  projects  a local  operating  force  is  maintained-** 
Until  1802 iGS  irrigation  construction,  maintenance,  and  opera- 
tion were  carried  on  under  the  direction  of  the  reservation 
superintendents,  with  occasional  assistance  from  local  engineers 
temporarily  employed . 

In  190G,38n  a chief  engineer  was  appointed  and  gradually  since 
that  time  a technical  staff  and  organization  has  been  developed 
to  supervise  and  carry  on  Indian  irrigation. 

In  1007, 170  a plan  contemplating  close  cooperation  between 
the  Bureau  of  Reclamation  and  the  Indian  Service  was  formu- 
lated. Some  of  the  Indian  projects  were  transferred  to  the 
Bureau  of  Reclamation.  Under  this  agreement  construction 
was  carried  on  by  the  Reclamation  Service  on  the  Flathead. 
Fort  Feck,  and  Blackfeet  projects  in  Montana  and  on  the  Pima 
and  Yuma  reservations  in  Arizona.  In  1924„in  these  projects 
were  returned  to  the  Indian  Service,  In  the  past  few  years  the 
Bureau  of  Reclamation,  and  the  Office  of  Indian  Affairs  fre- 
quently have  cooperated  on  engineering  features  of  various 
irrigation  projects, 

les  The  extent  to  which  water  rights  have  been  reserved  is  considered 
in  Chapter  10.  ‘ 

,uU  Annual  statement  of  “Costs,  Cancellations,  and  Miscellaneous 
Irrigation  Data  of  Indian  Irrigation  Projects,  Fiscal  year  3939,’* 
Interior  Department. 

781  im . 

1W  By  the  Act  of  June  17,  1002,  32  Stat,  388,  the  Secretary  was 
authorized  to  contract  for  construction  of  projects. 

100  Act  of  June  21,  1906.  34  Stat.  380, 

170  Hearings,  Sen.  Sulieomec  of  Comm,  on  Ind.  Aff.f  Survey  of  Condi- 
tions of  the  Indians  in  the  United  States,  7I$t  Cong,,  2d  boss.,  pt.  6, 
Engle  report.  January  21,  1030,  p,  2259, 
in  Act  of  June  5,  1924,  43  Stat.  390.  402. 


The  irrigable  land  on  Indian  reservations  in  the  Northwest, 
In  almost  every  instance,  is  allotted.  In  the  Southwest:  a few 
allotments  of  irrigable  land  have  been  made,  but  on  mosit  of 
the  reservations  in  that  area  the  Indians  occupy  and  use  certain 
small  tracts  so  long  as  the  individual  makes  beneficial  use  of  tbe 
land  and  irrigation  facilities,  the  ownership  remaining  in  a tribal 
status.  This  condition  applies  to  practically  all  the  projects  In 
Ihe  Navajo  and  Xfopi  country  and  also  to  the  Pueblo  projects. 

In  the  North  mid  Northwest  the  allotments  range  from  20 
acres  to  80  acres,  the  average  being:  about  40  acres  of  Irrigable 
land  per  individual.  The  southern  projects  are  subdiv  ided  into 
small  tracts,  the  majority  being  about  10  acres.  In  areas  where 
fruit  or  garden  is  the  prevailing  crop,  individual  tracts  are  fre- 
quently as  small  as  2 acres.”* 

In  addition  to  construction,  operation,  and  maintenance  of 
systems  of  canals  and  ditches,  the  Indian  irrigation  service  has 
supervised  the  construction  and  operation  and  maintenance  of 
numerous  drainage  systems,  pumping  plants,  storage  an  cl  flood 
control  dams,  and  miscellaneous  Irrigation  developments  in  con- 
nection with  subsistence  gardens  or  homes  tends.  Hydroelectric 
nod  Diesel  engine  power  generating  plants37*  have  been  con- 
structed in  some  instances  with  transmission  lines'  supplying 
power  to  neighboring  communities,  factories,  farms,  and  mining 
i operations. 

The  government’s  first  venture  in  irrigation  construction  in 
1887 174  was  provided  for  by  an  appropriation  ef  $50,000  for  the 
“expense  of  collecting  and  locating  the  Colorado  River  Indians 
in  Arizona  * * * including  the  expense  of  constructing  a 

canal  for  irrigating  said  reservation.”  The  Work  was  finally 
completed,  under  supplementary  appropriations*3’6  only  to  be 
abandoned,  however,  after  several  unsuccessful  attempts  at 
operation  and  maintenance.  In  1884, m t%  general  appropriation 
of  $50,090  for  irrigation  was  to  be  spent  for  irrigation  in  the 
discretion  of  the  Secretary  of  the  Interior,  A similar  appro' 
prill  don  followed  in  IS92,m  and  beginning  with  189S,it11  Congress 
annually  made  general  appropriations 170  under  the  description 
“Irrigation*  Indian  Reservations”  for  use  on  such  reservations  or 
for  such  purposes  as  %vere  not  provided  for  by  specific  appropria- 
tion. By  the  Act  of  April  4,  1910,3®9  eo  new  irrigation  project  on 
any  Indian  reservation  or  land  could  be  undertaken  without 

l7'  Data  t©  support  Bequest  for  Public  Works  Funds,  The  Indian  Service, 
August  31,  1933. 

173  San  Carlos  Project.  See  subset’.  I,  infra , 

Act  of  March  2.  1807,  14  Stat.  4R-2,  514. 

175  Act  of  July  £7,  1868,  15  Stat,  138,  222;  Act  of  May  29,  1872,  17 

Stat.  165,  183. 

170  Act  of  July  4,  1884,  23  Stat.  76,  94. 

m Act  of  July  13,  1892,  27  Slat  120,  137. 

17S  Act  of  March  3,  1803,  27  Stat.  612,  631, 

170 Appropriation  acts:  Act  of  March  2,  1867,  14  Stat,  492,  514;  Act 
of  July  27,  1868,  15  Stat.  108,  222  ; Act  of  May  29,  1872,  17  Stat.  165, 

188;  Act  of  July  4,  3884,  23  Stat.  70,  04;  Act  of  March  3,  1891,  26 

Stat,  989,  1011. 

150  36  Stat.  269,  270,  272,  25  U.  S,  C.  385. 
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express  ini?  huriz.’it  I mil  hy  Chug  re*;*  upon  preKunnitioii  of  nn 
estimate  n£  the  oust  of  the  wurfc  to  be  ton  strutted. 

ik-ndi-  ,l:ur  exiiviiiii  lures  lor  irrij&it i«m  purposes 

was  emil'erri'd  hy  the  Ant  i»E  November  2,  llKil.^1  After  llKfci, 
i-im'V£v'i\vy  funds  \v ere  i*  linen  ted  for  irrig;Uh’)u  purposus. 

For  jiriijeeiH  IrivohmT  a large  expemliinre  Urnm  the  United 
Staton  Xri'sisuvy  or  from  i/ribnl  funds  am!  bciioiiiiftg,  in  many 
iiislitui'cs,  1m ah  while  mtd  Imlhni  water  users,  it  has  been  eus- 
i \ mum  r.v  fi it  Cuir^ress  to  puns  speeinl  nets  of  nuthortaatSoix*” 
For  the  must  part  riimifrtirs eitmnt  was  provided  fur  by  these 
spuria  1 m-is. 

t Jin i H RO  <u,stH  of  in  ignHon  work  on  Indian  reservations 
uiulei*  gem-mi  :ippi 'opHn  lions  since  ?8£>4  were  borne  by  the  Uni  ted 
Hiatus,  Appropriations  for  tills  purpose  were  considered  gratu- 
ities. Alsu,  mad  .that  year*  projects  reimbursable  from  tribal 
funds  were  operated  on  the  theory  that  irrigation  conferred 
collective  tribal  benefit,  Iw  effect,  all  members  of  tlie  tribe  were 
reipibred  Jo  pay  an  wpitfl  part  of  lliu  cost  regardless  of  whether 
or  nor  i heir  lands  were  irrigated, 

Iiy  fbe  Act  of  August;  1,  llUV*1  Congress  changed  its  legislative 
piiiiry  ms  it o reimlmrsaUU'  appropriations  for  specific  projects,  and 
1 boron  liter  required  rctnilnirtwiiuMH!  of  mn*t  ruction  charges  on  the 
basis  of  individual  benefits  received.  It  provided  also  for  reim- 
bursement# milder  the  direction  of  the  Secretary  of  the  Interior, 
of  general  appropriations,  hitherto  considered  as  gratuities  and 
gifts.  Maintenance  and  operation  charges  were  to  lie  fixed  upon 
the  same  basis, 

EnforePmor.it  of  this  net  proved  difficult,  One  reason  given 
was  that  compulation  of  construction  charges  was  impossible  In 
the  uncompleted  state  of  numerous  projects,1”  Furthermore* 
reimlnirsoment  In  the  discretion  of  the  Seereitary  of  the  .Interior 
by  the  Act  of  August  1,  IB  14,  was  made  dependent  upon  ability 
of  the  Indians  to  pay  assessments,  In  1020, ,w  when  Congress 
made  It  mnntlsitory  that  the  Secretary  of  the  Interior  begin  to 
enforce  at  least  partial  reimbursement,  the  retroactive  provision 


«u  42  Star,  208,  2S  IT.  a C.  13. 

i« See  statutes  mliding  to  fbn  mdrt*  important  projects  in  sulisoetions 
A through  L of  this  section.  The  major  projects  in  tha  Indian  Service 
foseh  ns  the*  Sai in  Carlos,  Ariz..  the  Wapatn  and  Yakima  in  Wnshlngton, 
the  Flat  bend,  F«*rt  Belknap,  and  Crow  in  Montana,  mid  Hig  Wind  River 
in  Wyoming,  were  conn  true  led  under  specific  Acts  of  Congress. 

i»A<!i  or  Aligns t 3,  1014,  38  Stat-  082,  5 83,  25  It.  S,  O,  380,  This  net 
provided  ; 

* m m That  all  moneys  expended  heretofore  or  hereafter  under 
this  provision  s ha  III  he  roiniburfiahlD  where  the  Indians  have  ade- 
quate fluids,  to  repay  the  Government,  such  B-eiiuhtirao-nients  jo  bo 
made  under  such  rules  ami  regulations  as  the  Secretary  or  the 
Interior  snov  prescribe:  Provided  further.  That  the  Secretary  of 
die  Interior  in  hereby  autlmriited  and  dlm'lyd  to  apportion  Hie 
cost  of  any  irrigation  project  constructed  for  Indians  and  made 
rehiilairtfAhle  out  nf  tribal  funds  of  said  Indians  lu  accordance  with 
Hie  benefits  received  by  each  hulividiml  Indian  so  far  ns  imic- 
tlcabie  from  said  irrigation  project,  said  cost  to  be  apportioned 
against  kucIi  individual  Indian  n infer  such  rules,  regulations,  and 
conditions  as  the  Secretary  of  the  Interior  may  prescribe,  * * * 

Prior  to  the  year  1314  there  were  two?  classes  of  funds  utilized:  (1)  Funds 
specified  as  reimbursable  in  the  legislative  act  making  appropriation  and 
in  most  fasns  reimbursable  from  tribal  funds,  (2)  Funds  concerning 
'which  nothing  was  stipulated  as  to  relmbursoimmt  The  Crow,  Black  feet, 
Flathead,  Fort  Peek.  Fort  Belknap,  Fort  Hn!J,  and  Yakima  projects  wore 
In  this  class.  Hearings,  Sen,  Subcomni.  o t Comm,  on  Inti,  Alt,.  Survey 
wf  Conditions  of  the  Indians  in  the  United  States,  71st  Coilg,,  2nd  sess., 
pt.  0.  Engle,  report,  January  21#  1030,  p,  2280. 
w»»S  Sint.  082.  583, 


iP|S  See  f«.  183, 

iw  Act  of  February  14, 1920,  41  Stat,  40 S,  409,  25  U.S.C,  386.  This  net 
provided  : 

The  Secretary  of  the  Interior  is  hereby  authorized  and. di- 
rected to  require  the  owners  of  irrigable  land  under  any  ini  ga- 
ll on  system  heretofore  or  hereafter  constructed  for  the  benefit  of 
Indians  and  to  which  water  for  irrigation  purposes  can  bn-  dehw 
cred  to  begin  partial,  reimbursement  of  the  construction  charges, 
where  reimbursement  is  required  by  law.  at  such  times  and  m 
such  amounts  as  he  may  dr***  best:  all  payment*  hereunder  to 
be  r red! ted  nn  a per  acre  basin  tu  favor  of  the  land  in  behalf  of 
which  such  payments  shall  have  been  untile  and  to  be  dcdueied  from 
the  total  per  acre  charge  assessahla  against  said  land. 


of  f ho  reimbursement  not  w:i s nt  ronumisly  uppo^vd.  Borne  of 
the  priijei-lH  included  ceded  tribal  lauds  Which  liiid  been  appraised 
and  open  tu  cuit-y,  Uie  eiiiiynmii  paying  the  itpli  raised  prim*  which 
apparently  included  waior  rights,  Numerous?  individual  iillot- 
menis  laid  been  sold  under  Indian  agency  advert [semen Is  with 
the  understanding  that  water  rights  were  included  in  the  coir 
rev  a nee.  An  opinion  by  the  Attorney  Gene  nil held  thai  relm- 
hursemeiit  could  not  be  enforced  where  vested  rights  lnul  been 
acquired..  Regulations1*'  were  issued  requiring  that  in  nil  future 
cimtracis  for  the  purchase  of  Indian  allotments,  the  purchaser 
assume  accrued  irrigation  charges  and  undertake  to  puy  future 
charges  unlil  the  lobil  assessable  costs  had  been  paid.  Likewise 
ninny  Indians  had  received  let1  patents  containing  affirmations 
that  their  lands  were  free  of  all  eneuihliranees  and  these  lands 
later  haul  been  sold  under  warranty  deed.  Tho  {3nltolt.hr  of  the 
Department  of  the  Interior  1SL‘  held  that  where  no  .specific  lien  was 
created  hy  act  of  Congress  for  repayment,  of  irrigation  charges, 
tho  obligation  was  personal  against  the  individual  Indian  mid  the 
land  was  noj.  subject  to  construction  charges  accrued  prior  to 


the  fsxnauce  of  the  fee  palent. 

tJnpuid  charges  were  in;ade  Ileus  on  the  Isim!  under  the  Black- 
feet,  Fort  Peck,  Flathead.  Prow,  Wuhpeto,  Fort  Hull,  Fort  Bel- 
knap,  and  Gila  River  (or  San  Carlos)  projects  hy  specific  nets.1"0 
To  facilitate  collection  of  reimbursement  charges  generally  by 
the  Act  of  March  7f  1 1)2 {S-, 11,1  all  unpaid  apportioned  construction 
Mild  nmiuienaTicc  costs  were  made  a lieu  on  land  in  all  irrigation 
projects* 

Practically  all  assessments  that  were  collected  under  the 
1034 a0S  mid  1020 im  acts  were  paid  by  white  landowners  on  In- 
dian projects.  i\n  1032  a statute  known  as  the  Leavitt  Act™4 


Op,  Sol,  L D.,  M.0376,  November  35,  1021,  held  HO  interest  charge 
could  be  assossed  for  overdue  charges  under  the  Act  of  February  14,  1920, 
41  Stat-  40S,  409, 

J87  33  Op,  A,  O.  25  (3021?,, 

i^Ofliee  of  Indian  Affairs,  Circular  No.  1077,  May  12,  1921, 

w 52  L,,  D.  709  <1 029). 

h*  Arts  creating  liens  against  lands  for  repay  men  t of  irrigation  charges 
me  : Act  of  March  3,  1911,  30  Stat.  1058,  10G3,  Yilinrt  Reservation  ; Act 
of  March  3.  1911,  30  Sfnt.  1058,  1003,  Colorado  River  Reservation  ; Act 
of  August  94,  1912.  37  Stnt.  518.  522,  OiltL  River  Reservation;  Act  of 
May  18,  1910,  39  Slat.  123,  140,  Flathead  Retfervation ; Act  of  May  18, 
1010.  39  Stmt,  123.  140,  etc,.  Black  feet  Jlcsfun-witlofi,  discussed'  in  45 
It,  I>,  COO  (1017);  Act  of  Mny  IS,.  3010,  39  Sta^.  723:,  154,  Yaklnm 
lUwcvvQtion ; Act.  of  May  18,  1910,  39  Stat  123,  156.  West  Oknmmnn 
ItTignlhm  District,  Colville  Reservation ; Act  of  June  4,  1920,  41  Stat, 
751,  Crow  ReseryaMon  ; Act  of  March  3,  1921,  41  Stat,  1350,  Fort 
Belknnp  Reservation  • Act  of  Mny  24,  1922,  42  Sint,  552,  508,  Fort 
Hull  Reservation ; Act  of  June  7,  1924,  43  Stat,  475,  Gila  River 
Reservation,  San  Carlos  Project. 

««  45  Stat,  200,  210. 

wsAct  of  August  1,  1914,,  SS'Stnt,  582,  583, 
of  February  14,  1D20,  43  Stat,  408. 

?®1  Act  of  July  1,  1932,  47  Stat.  5Q4.  The  House  Committee  on 
Indian  Affairs  in  recommending  the  passage  of  this  lnvr  Said; 


* * * The  progress  of  ninny  Indians  is  retarded  by  old 

debts  hold  against  them  hy  the  Government  and  incurred  under 
circnms timers  which  dictafe  adjustment  ns  a matter  of  simple 
justice,  Tlu-re  is  at  the  prrfteiiT  iinic  no  authority  to  make  any 
such  adjustments.  As  a eniiKecjutmee,  while  the  Indian  Bureau  has 
bran  liberal  in  making  collections,  these  accumulated  debts,  many 
of  long  v«*ai*K  standing,  exist  against  lands,  against  restricted 
funds  of  'individual  Indians,  and  against  static  tribal  funds.  This 
decreases  the  va^u«  of  lands  and  Interferes  with  the  credit 
necessary  to  make  Indians  self-supporting  through  farming, 
livestock  raising*  etc,  , , 

'‘It  is  ant  the  mn-puse  of  this  Tneasure  to  wipe  out  any  just 
or  proper  debts.  The  record  of  the  Indians  in  making  repayment 
nf  revolving  funds  arid  proper  obligations  is, worthy  of  emulation 
by  miF  Citizens  generally.  If  is  intended  to  enable  the  Secre- 
tary nf  the  Interior  to  do  justice  in  connection  wjth  ill-founded 
or  ’ unjust  obUgationg,  (House  Report  No,  951,  72d  Cong.,  1st 
sc  an.,  p,  1,) 

For  an  analysis  of  the  legislative  history  of  this  act  lending  to  the 
conclusion  that  it  applies  to  Indian  lands  subsequently  acquired,  see 


Op.  Sol.  I.  D,.  M-30183,  April  13,  1939. 

Gf<  Letter  of  Secretary  of  the  Interior  to  Comptroller  General, 
September  2S.  1932,  with  regard  to  availability  after  pnssrige  of  the 
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wji s f-niJUiecl.  Under  Mils  act,  the  Secretary  of  the  Interior  wut* 
mJVcm  jaBthnrity  to  adjust  nnd  eliminate  iVimlmmihle  elmrjfes 
dluc  from  Indians  nr  n jhcs  of  Imlmns,  taking  into  consideration 
the  equities  existing  at  the  time  of  the  expenditiim  It  was  spe- 
cific;! Uy  provided  with  rc'sjioct  to  irrigation  that  all  uncollected 
coiiisrrvictioji  nsspKsniriits  tht*ikdof*»ru  levied  were  cancelled  and 
that  no  in* nv  assessments  of  oon.st ruction  charges  should  he  intuit? 
as  long  sik  lands  remain  in  Indian  ownership.  This  net  in  effect 
Eecogarizet?.  the  need  for  anil  provided  a subsidy  in  favor  of  the 
India  ns  to  the  extent  of  const  met  ion  costs. 

A.  operation  and  maintenance  charges 

Although  the  Leavitt  Act1-  relieved  the  Indian  of  liability  for 
future  construction  charges,  he  remained  liable  for  the  current 
frssPsHsjnentH  for  operation  and  maintenance  charges.  However, 
ns  the  Act  of  August  1,  101.4,  made  reimbursement  of  all  charges 
dependent  upon  ability  of  the  Indian  to  pay\,™°  when  an  agency 
snperi'n  ton  dent  certifies  as  to  the  indigent  circumstances  of  an 
Indian',  payments  of  current  operation  and  maintenance  charges 
are  also  deferred  and  remain  charges  against  the  land.  In  such 
cases  a reimbursable  appropriation  is  secured  to  defray  the 
Ixidi mi's  share  of  such  costs, 

Lund  of  non-Indian  owners  on  Indian  projects  continued  Ua* 
hie  for  irrigation  construe! ion  charges.  Several  moratorium 
mis  m have  been  enacted  for  their  relief.  In  1930  ,Di  Congress 
author! ssed  nn  investigation  and  adjustment  of  Irrigation  charges 
on  non-Imllsiu  lands*,  A survey  Is  now  in  process.  Under  this 
act,  costs  which  are  found  improper  upon  Investigation  under 
direction,  of  the  Secretary  of  the  Interior  may  be  adjusted, 
subject  to  report  of  the  proposed  adjustments  to  Congress  for 
approval.  Further,  the  Secretary  is  authorized  to  declare  land 
nun  irrigable  for  n period  not  exceeding  5 years,  which  could  not 
be  properly  irrigated  with  existing  facilities  mid  no  charges 
mny  bo  assessed  during  that  period.  Hr*  may,  also,  cancel  mi 
charges,  cumstrticUou  and  operation  mid  maintenance,  which 
remained  unpaid  at  the  time  Indian  title  was  extinguished 
Vf’hieh  were  not  a lien  against  the  land. 

Regulations  relative  to  time  of  payment,  delivery,  penalties 
for  nonpayment,  both  as  to  flue,  and  stoppage  of  water  upon 
failure  to  pay,  apportionment  of  water  and  other  distinctions  as 
to  various  classes  of  water  sasors*  Indians,  Indian  lessees,  and 
non  India  ns,  and  the  effect  of  contracts  with  state  or  local  water- 
users’  projects  are  in  force,56® 

The  various  irrigation  projects  were  instituted  and  are  operated 
under  dissimilar  conditions  and  different  statutory  authority, 
and  consequently  regulations  are  nofc  uniform. 

General  statutory  provisions 'dealing  with  Irrigation  are  noted 
below.^00 

Leavitt  Act  of  funds  appropriated  for  irrigation  projects  without  consent 
of  Indian  owners  to  pay*  construction  cost.'?. 

After  nn  assessment  has  accrued,  the  Secretary  of  the  Interior  is 
without  authority  to  extend  time  of  payment  in  the  absence  of  specific 
enactment  nf  Congress,  except  as  modified  by  the  Leavitt  Act,  Op. 
So).  I.  Dm  M.26G34,  July  3,  1930  ; 50  L.  B.  223, 
lv:-  Act  of  July  1,  1032,  47  Stnt.  504. 

1!,flSee  quotation  of  not,  fn.  186,  tmpra. 

^ Act  of  February  14,  1031,  46  Stat.  4115,  1127;  Act  of  June  1, 
1032,  47  Slot,  564*  Act  of  January  26,  .1083-,  47  Stilt.  776;  Act  of 
March  3,  1033,  47  Stat.  1427  ; Act  of  May  0,  1035,  49  Stat,  176,  1S7  a 
Act  of  June  13,  1935.  49  Stat.  337  = Act  of  April  14,  1936,  49  Stat,  1296  * 
Act  of  May  31,  1939.  Pub.  No.  97,  76tb  Cong.,  1st  sess. ; Pub  Rps  No’ 

40  of  August  5,  1939,  76th  Coiig„  1st  sess.  These  moratorium  acts 
deferred  only  construction  charges  and  not  assessment  for  operation 
ami  nminu* nu nco.  For  regiiiatiOBs,  see  25  O,  F,  B.  130.1-130.100  and 
151,1^151,4  and  154,1 

108  Act  of  June  22,  1936,  49  Stat.  1803. 

***  25  C.  F,  K„  Fubehaps,  L.  M.  N.  O. 

- 00  Act  of  tebrifnry  8,  1SS<T  24  Stat,  388,  390  (Secretary  of  the 
Interior  authorized  to  provide  for  equal  distribution  of  water  supply 


1 liti  more  important  pertinent  legislation  of  the  several  more 
important  irrigation  projects  are  enumerated  subsequently, 

B.  BLACKFEET  PROJECT  =iB 

Under  an  agreement  of  June  10,  FSUtv"  upon  ees-shm  of  Indian 
land,  the  United  States  was  committed  to  irrigate  the  furiiiH  of 
the  Biaekfeet  Tribe  of  Indians.  Their  reservation  coiutisfing  of 
1.402,042  acres  inhabited  by  uiqirojximuli'ly  4,500  Indians  Is  lo- 
cated in  the  north  western  part  of  Montana,  In*  connection  with 
the  livestock  Industry,  the  basis  upon  which  the  Blaclsfeet  Indians 
expect  to  attain  a sustaining  economy,  irrigation  Is  necessary  to 
raise  winter  feed  for  cuttle.  Operation  costa  were  apportioned 
to  the  bind  irrigated""  ami  Indian  landowners,  when  seif-sup* 
porting,  were  to  repay  construction  charges  over  nml  above  the 
amount  paid  from  tribal  funds. 

C.  COLORADO  RIVER  PROJECT 2rM 

The  Colorado  River  project  irrigates  0,5(10  acres  oil  tho  Colorado 
River  Reservation  iu  Arizona,  In  1916,  a policy  of  leasing  was 


among  the  Indians  on  any  reservation)  ; Act  of  March  3,  1801,  26  Stat. 
1005,  1101  (rights-of-way  to  public  lain!  and  reservations  were  grunted 
the  cajml  and  ditch  emiipn tiles  under  certain  rules  nnd  regulations)  ; 
Act  of  February  2(1,  1897.  20  Stat.  599  (opened  reservoir  silos  <m  rwwrvn. 
HmiNS  ; Act  of  May  U,  1893,  20  Stat.  404  (authorized  rights-of-way  fur 
ditches,  canals,  reservoirs,  and  other  purposes  subsidiary  to  irrigation)  ; 
Act  Of  February  15,  1901.  31  Slat.  TOO  (required  the  approval  of  tho  Socr»*. 
tary  of  the  Interior  and  the  chief  officer  of  the  department  in  charge  of 
the  reservation  far  right-of-way  for  dUches,  ennuis.  and  resirvoira  through 
reservations.  No  ease  men  is  were  conferred  by  grants  of  the  right-of- 
way)  I Act  of  June  21.  1900*  34  Star.  325,  327  (provided  for  the  sale  of 
any  allotted  land  within  a reclamation  project  with  t lie  approval  of  the 
Secretary  of  the  Interior,  compensation  to  l»>  used  first  to  pay  con- 
struction charges)  * Act  of  April  4f  1910,  30  Stat,  20!),  2T0  (provided  for 
express  authorization  of  Congress  of  any  Irrigation  project  and  then 
omly  after  estimation  of  probable  cost  «>f  undertaking)  ; Act  of  June  25, 
1910.  36  Stat,  865,  858  (provided  for  flu*  reservation  of  power  sites  on 
Indian  irrigation  projects)  ; Act  of  August  1.  1914,  38  Stat,  582,  583 
(made  irrigation  expenditures  reimbursable  nnd  apporiioiuitc  costs  to 
benefits  received)  ; Act  of  February  14,  1920,  41  Stat,  108  (made  manda- 
tory thru  tho  Secretary  of  the  Interior  begin  collection  of  at  least 
partial  reimbursement  Qf  construction  costs)  ; for  regulations  issued  In 
pursuance  of  this  act,  see  25  U.  S.  C 141.1-141,7;  Act  of  March  7,  1928, 
45  Stat.  200,  210  (provided  that  all  unpaid  charges  reimbursable  by  law 
become  a first  lien  against  the  laud)  ; Act  of  July  1,  1932,  47  Stat.  064 
(provided  that  no  construction  itvscsRnmiits  be  levied  against  Indian 
lands  until  Indian  title  thereto  had  been  extinguished)  ; Act  of  June  22, 
1936,  49  Stat.  1803  i provided  for  the  investigation  and  adjustment  of 
irrigation  charges  subject  to  the  approval  of  Congress)  ; moratorium  acta, 
see  fn.  197. 

201  Principal  statutory  provisions,  other  than  appropriation  acts,  or 
acts  generally  applicable  to  all  projects,  which  relate  specifically  to  the 
Bluckfeet  project  are : Act  of  March  1,  1007,  34  Stnt.  1015,  1035  (autho- 
rized construction)  ; Act  of  May  lg,  i916,  39  Stat.  123,  140  (irrigation 
charges  were  made  a lien  on  the  lands)  ; Act  of  June  30.  1919,  41  Stat,  3, 
16  (replaced  provisions  of  the  Act  of  March  1,  1907,  34  Stnt,  1015,  lOSo] 
relating  to  the  disposal  of  allotted  land,  and  provided  for  further  allot* 
meat  to  tribal  members;  Act  of  April  1,  1920,  41  Stat,  549  (authorized 
the  Secretary  of  the  Interior  to  acquire  land  for  reservoir  purposes)  ; Act 
of  February  26,  1923,  42  Stat,  1289  (authorized  the  Secretary  Of  the  In- 
terior to  enter  Into  an  agreement  with  Toole  County  irrigation  district 
to  nettle  water  rights  of  the  Bluckfeet  Indians)  ; Act  of  February  13, 
1931,  46  Stat,  1693  (authorized  the  Secretary  of  the  Interior  to  adjust 
payment  of  charges  on  Blnckreat  Indian  irrigation  projects)  ; Act  of 
August  28.  1937,  50  Stnt.  864,  865  (provided  that  the  Secretary  of  the 
Interior  release  to  the  Blnekfeet  Tribe  the  interest  in  certain  lands 
acquired  by  the  United  States  under  reclamation  laws,  land  to  be  held 
in  trust  for  the  Indians  by  the  Secretary  of  the  Interior).  For  discus- 
sion of  Act  of  Mny  1,  1888,  25  Stat.  113.  as  affecting  water  rights  of 
Black  feet  Indians,  see  Op,  Sol,  I.  D.s  M.1584S,  May  12,  1925.  For  regu- 
lations, see  25  Ch  F.  It,  01,1-91,22. 

202  29  Stat,  32lf  354. 

203  Act  of  March  1,  1907,  34  Stat,  1015,  1035. 

204  Principal  statutory  provisions,  other  than  those  relating  to  appro- 
priations or  those  generally  applicable  to  all  projects,  which  relate 
specifically  to  the  Colorado  River  project  are  .*  Act  of  March  2,  1867, 

14  Stat.  492,  514  (appropriated  for  construction  of  canal)  ; Act  of  July 
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liistitutwl  whereby  lussoes  in  consideration  of  clearing  and  im- 
jfsoviiig  the  land  received  the  use  of  it  for  from  A to  * yours, 
u per  at  ions  and  maintenance  charges  being  paid  by  lessee.  Since 
liVjr,  the  lessee  has  paid  construction  charges.  Crop  returns  from 
this  project  have  in  tin*  past  been  as  high  as  .$500,000  and  it  is 
expected  tlmt  the  land  of  this  reservation  properly  drained  will 
produce  profit  ably.  A diversion  dam  is  under  construction  in 
the  Colorado  River  near  Parker,  which  will  divert  water  for 
100,000  acres  of  Indian-owned  land. 


D.  CROW  IRRIGATION  PROJECT53 

Construct  ion  of  the  present  irrigation  system  on  t.lie  Crow 
Indian  Reservation 1141,5  In  southeastern  Montana  was  begun  in 
1HST). 

Under  the  agreement  with  the  Crow  Tribe 597  the  United  States 
agreed  to  construct  an  irrigation  project,  and  facilities  were  ex- 
tended more  or  less,  continuously  until  1025.  Many  private 
systems  are  operated  from  the  streams  supplying  the  Indian 
project.  To  provide  a sufficient  water  supply  for  the  area  now 
under  cultivation  a storage  dam  is  being  constructed. 

All  money  expended  for  irrigation,  both  construction  and 
operation  and  maintenance,  were  fmm  tribal  funds  until  1924* 
Beginning  with  these  funds  were  made  reimbursable. 


E,  FLATHEAD  IRRIGATION  PROJECT 309 

The  Flu  l bead  project 5,0  on  the  Fla  I head  Reservation  in  west- 
ern Montana  irrigates  approximately  105,000  acres.  Less  than 

27,  1HCA  in  Stnt.  108.  222  (provided  further  for  irrigation  canals);  Act 
of  April  21  1904  33  Bret,  189,  224  (authorized  irrigation  under  Recla- 
mation Act)  ; Act  of  April  4.  1910.  36  Stat.  269,  273  (authorized  further 
construction  funds  to  be  reimbursed  from  the  sale  of  lands)  5 Act  of 
March  3,  1911.  36  Stat.  1058,  1063  (made  construction  charges  a lien 
on  the  land,  not  to  he  enforced  ns  long  as  original  allottee  occupied  land 


as  a homestead). 

*is  principal  statutory  provisions,  other  than  those  relating  to  appro- 
priations or  those  generally  applicable  to  nil  projects,  which  relate  spe- 
cifically to  the  Crow  Reservation  are;  Act  of  April  27, 1904,  33  Stat.  352, 
367  (agreement  by  which  proceeds  from  ceded  lands  were  to  he  used  Id 
irrigation)  ; Act  of  March  3,  1900,  35  Stat.  781,  797  (extended  provisions 
for  entry  upon  ceded  lands)  * Act  of  May  25,  1918,  40  Stat,  561,  574 
(made  reimbursable  appropriation  from  tribal  funds)  *,  Act  of  June  4, 
1020,  41  Stat.  751  (made  irrigation  charges  a lien  on  the  land,  Since 
that  year  funds  have  been  appropriated  from  the  United  States  Treasury  ; 
Act  of  May  20,  1920,  44  Stat.  G58  (amends  the  Act  of  June  4,  1920,  41 
Stat,  751,  by  providing  previous  expenditure  of  tribal  funds  not  approved 
by  the  tribal  council  be  reimbursed  to  the  tribe).  For  regulations  ace 


25  C,  F,  R.  94,1—94,22, 

S(.H!  gpg  United  State#  v.  Power#?  305  U,  S.  581  (1938)  \ Anderson  v. 
Spear  Mor0an  Lrivestoch  Co,..  70  P,  2d  667  (1938). 

aw  Act  of  March  3,  1909,  35  Stnt,  781,  797. 

108  Act  of  May  25,  1918,  40  Stat.  561,  574. 

job  Principal  statutory  provisions,  other  than  those  relating  to  appro- 
pr  lotion  a or  those  generally  applicable  to  all  projects,  which  relate 
specifically  to  the  Flathead  project  are  : Act  of  April  23,  1904,  Stat* 
302,  305  (authorized  survey  for  irrigation  purposes) ; Act  of  June  21* 
1906  34  Stat.  325,  354,  and  Act  Of  April  30,  1008,  35  Stat,  70,  83 
(amended  and  extended  Act  of  April  23,  1904,  33  Stat.  302,  305)  ; Act 
of  May  29,  1908,  85  Stat.  444,  448  (provided  that  ontryinrn  »n  the 
portion  of  reservation  pay^  proportionate  cost  of  irrigation  construction. 
Allotted  Indian  lands  were  relieved  of  construction  costs)  ; Act  of  April 
4,  1910,  36  Stat.  209,  277  (authorized  construction)  ; Act  of  August 
24  1912,  37  Stat.  518,  526  (related  to  the  disposal  of  allotted  land)  \ 
Act  of  .Inly  17  1914.  aft  Stat.  610  (provided  for  reimbursement  of  funds 
spent  for  Irrigntlon)  ; Act  of  May  18.  1016.  80  Stat.  123,  189  (provided 
for  operation  and  maintenance  charges  and  amended  the  Act  of  May  29, 
1908,  35  Stat,  444,  448,  so  that  purchasers  of  allotted  Indian  Lands  ware 
liable  for  construction  charges;  refunded  money  spent  from  tribal 
funds  for  irrigation)  ; Act  of  June  5,  1924.  43  Stat.  390,  402  (trans- 
ferred the  Flathead  reservation  from  the  Bureau  of  Reclamation  to  the 
Indian  Service),  For  regulations  see  25  C.  F.  R.  97,1-100.10.  For 
regulations  relating  to  electric  power  system  see  ibid..  131.1-131.^2. 

so  Moody  v.  Johnston,  66  F.  2d  999  (C.  C.  A.  9,  1933)  and  United 
States  v*  Mclnt ire,  101 'F.  2d  650  (C,  C.  A.  10,  1939)  relate  to  water 
rights  of  this  tribe. 


o 
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one-fourth  of  the  land  is  owned  by  Indian*.  Repayment  con- 
tracts providing  for  payment  of  construction  and  operation  mid 
inninituiance  costs  have  boon  executed  by  luui-lntliau  owners. 
A power  system  is  operated  in  connection  with  tlie  irrigation 
project. 

Tribal  money  was  expended  for  a part  of  the  construe Uon. 
By  the  Act  of  May  38,  1916/n  t best*  funds  were  refunded  mid 
placed  to  the  credit  of  tlie  tribe. 

F*  FORT  BELKNAP  PROJECT513 

The  Fort  Belknap  project,  on  the  reservation  of  that,  name, 
in  north  central  Montana,  has  been  in  operation  about  40  years. 
The  irrigated  land  is  nil  Indian  owned.  Tribal  money  has  been 
used  extensively  in  the  construction  of  this  project.  All  con- 
struction appropriations  were  made  reimbm.’Sahle  but  water 
users  oil  this  project  have  not  had  sufficient  income  to  pay 
charges. 

G,  FORT  HALL  PROJECT 811 

The  Fort  Hall  project  on  the  Fort  Hull  Reservation  in  the 
southeastern  part  of  Idaho  contains  a total  irrigable  area  of 
90,00(7  acres  of  which  60,000  acres  are  under  constructed  works. 
Additional  storage  on  Snake  River  will  be  necessary  to  provide 

water  supply  for  the  remaining  30*000  Acres  of  irrigable  land. 
Irrigation  on  this  reservation  is  vital  as  the  key  to  the  agricul- 
tural enterprises  by  which  tlie  Indians  expect  to  become  self- 
sustaining,  In  the  agreement  of  the  United  States  with  this 
tribe214  it  was  provided  “that  water  rights  are  to  lie  without 
cost  to  the  Indians  so  long  as  title  remained  In  said  Indians  or 
tribe/’  The  white-owned  lands  pay  both  construction  and  oper- 
ation and  maintenance  charges.  A nonreimbursable  appropria- 
tion has  been  made  each  year  to  cover  the  Indian  share  of  the 
costs. 

H.  FORT  PECK  RESERVATION  **• 

By  the  Act  of  May  30,  3 90S,  under  the  direction  of  the  Recla- 
mation Service,  Irrigation  projects  were  built  on  Fort  Peek 


3D  39  gtut.  123,  141. 

as  Principal  statutory  provisions,  other  than  those  relating  to  appro- 
priations or  those  generally  applicable  to  all  projects,  which  relate  spe- 
cifically to  the  Fort  Belknap  project  are:  Act  of  June  10,  1898,  20  Stat, 
321.  351  (agreement  of  the  United  States  to  Irrigate  lands  oil  Fort 
Belknap  Reservation)  ; Act  of  April  4,  1910,  36  Stat.  269,  277  (provided 
that  costs  of  irrigation  he  reimbursed  from  trilml  funds)  ; Act  of  March 
3,  1011,  36  Stat,  1058,  1066,  provided  charges  become  a first  lien  when 
Iniid  cetisM’R  to  be  used  as  a homestead);  Act  of  March  8,  1921.  41  Stat. 
1355,  1857  (provided  ail  charge!?  become  a lien  on  the  land).  For 
regulations  see  20  C*  F.  S,  103.1-103,22, 

ai*  Principal  statutory  provisions,  other  than  those  relating  to  appro- 
priations or  those  generally  applicable  to  all  projects,  which  relate 
specifically  to  tlie  Fort  Ilall  project  arc*;  Act  of  March  1,  1907,  34  Stat, 
1015,  1024  (instituted  construction)  ; Act  of  April  4,  1910,  36  Stat,  260, 
274  (provided  for  the  payment  of  construct  Jon  charges  on  lands  in 
private  ownership)  ; Act  of  March  3,  1011.  36  Stat,  1058,  1063  (provided 
for  the  completion  of  the  project  and  that  charges  should  be  a lien  on 
land  not  used  as  Indian  homestead)  ; Act  of  May  24,  1922,  42  Stat.  552. 
568  (provided  that  the  cost  Of  rehabilitation  to  he  paid  by  both  Indian 
and  non-Indinn  owners*  making  proportionate  reimbursable  expenditures 
a lien  on  Indian  lands)  ; Act  of  March  3,  1927,  44  Stat,  1398  (required 
contracts  for  the  repayment  of  further  charges  by  white  owners  and 
created  a lien  on  Indian  hinds,  TLiig  applied  to  the  Gibson  unit  only). 
For  regulations  see  25  C,  F,  R.  100,1-4 00,20. 

»■*  0p,  gol.  I.  D..  M.5386,  June  i9,  1923  (authority  of  the  Secretary  of 
the  Interior  to  appropriate  land  in  Fort  Hull  Reservation  as  a reservoir 
site  without  consent  of  the  Indians). 

sic  Principal  statutory  provisions,  other  than  those  relating  to  appro* 
priatimiR  or  those  generally  applicable  to  all  projects  which  relate  spec  ill 
eally  to  the  Fort  Feck  Reservation  are;  Act  of  May  30*  1908,  35  Stat.  0o8 
(authorized  construction);  Act  of  May  18.  1916,  39  Stat.  123. 
(provided  that  a lien  was  to  he  recited  in  patents  for  unpaid  charges ; 
that  tribal  funds  hitherto  used  for  construction  be  returned  to  the 
tribal  account)  ; Act  of  June  5.  1924,  43  Stat  300  402  (transferred 

jurisdiction  from  the  Bureau  of  Reclamation  to  the  Indian  Service), 


285 


252 


FEDERAL  SERVICES  FOR  INDIAN'S 


Reservation,  Moijf.„  into  which  both  white  and  Indian  interests 
entered.  The  proceeds  of  the  sale  of  surplus  kind  were  used 
fur  original  const  rue  Lion. 

I.  SAN  CARLOS  PROJECT  nfl 

The  San  Carlos  irrigation  project,31*  was  designed  to  irrigate 
lG0,0flO  ; irres  of  wliieh  50,000  are  owned  by  whites  and  50,000 
acres  mi  the  Glia  River  Indian  Reservation  owned  in  part  by 
individual  Indians  and  in  part  by  the  Gila  River  I'inia-Mnrleopn 
Indian  Co.miminity,318  The  project  has  a hydroelectric  plant  at 
Cooiidgo  Dam  and  a Diesel  electric  plant  located  near  the  town 
of  Coolidgo,  with  high  voltage  mid  low  voltage  lines  to  carry 
power  to  project  irrigation  wells,  nearby  towns,  mining  camps, 
mid  rural  farm  consumers. 

J,  UINTAH  2ia 

On  the  Uintah  Reservation  in  Utah  an  irrigation  project  wa* 
constructed  over  a period  of  years,  from  1006  to  1012.  A system- 
atic program  of  replacement  is  now  in  process. 

This  project  is  designed  to  irrigate  77,194  acres  of  project  laud 
ami  to  carry  water  to  approximately  28,000  acres  of  private 
lands  through  carrying  capacity  granted  to  companies  arid  indb 
vi duals  who  pay  a proportionate  share  in  the  operation  and 
maintenance  of  the  project, 

am  Principal  {statutory  provisions,  other  than  npproprhitlnnR  or  those 
generally  applicable  to  nil  projects,  which  relate  specifically  to  Uio  San 
Carlos  project  are  ; Act  of  March  3,  1005,  33  Slat,  1048,  4QS1  (authorized 
construction  ami  provided  that  costs  of  the  project  for  the.  Pima  Indians 
bo  repaid  within  30  years  after  the  Indians  have  become  supporting)  ; 
Act  of  August  24,  1912,  37  Stat,  518.  522  l provided  that  the  cost  of  the 
irrigation  work  be  reimbursable  and  created  a lien  upon  Indian  lands)  ; 
Act  of  May  IK,  jniG.  30  Stat.  123,  120  (provided  for  the  eons; ruction 
of  n dam  to  irrigate  white-  and  Indian**  wnrd  lands.  Costs  of  this 
construction  made  reimbursable  with  respect  to  Indian  lands  tinder  Ike 
Act  of  August  24,  1012.  Costs  of  non-Indian -owned  land  wire  to  be 
paid  in  accordance  with  the  Act  of  August  13,  1914,  38  Slat.  (186)  - Act 
of  June  7,  1024,  43  Stnt.  475,  47G  (enabling  act  for  the  Sun  Carlos 
project  provided  for  contracts  far  Irrigation  of  the  Giln  River  Reservation 
and  of  white-owned  land), 

317  Preference  of  Indians  to  waters  stored  by  Coolidge  Dam.  Memo, 
Sol.  I.  D„  February  19,  1033. 

5,8  Memo.  Sol.  I.  D.,  August  25.  1930  (collection  of  charges), 

218  Principal  statutory  provisions,  other  than  those  relating  to  appro- 
priations or  those  fcouerully  applicable  to  all  projects,  which  relate 
specifically  to  the  Uintah  irrigation  projects  are:  Act  of  June  21.  1900. 

34  Stat.  325,  375  (authorized  the  project  and  provided  that  the  cost 
should  he  repaid  within  30  years  after  becoming  self-support  lug)  * Acl 
of  April  30,  1908,  35  Stat.  70,  05  (provided  for  the  leasing  of  allotted 
Irrigated  lands  vvith  the  consent  of  the  allottee  with  the  approval  of 
ihe  Secretary  of  the  Interior)  ; Act  of  May  24,  1922,  42  Stnt.  552,  578 
(provided  for  extension  and  rehabilitation  of  this  project,  repaid  from,  the 
principal  funds  held  in  trust  for  the  Confederated  Band  of  Ute  India  ns). 
For  regulations  see  25  C.  F.  R,  121.1=121.23. 


IC  WIND  RIVERS 

The  Wind  River  irrigation  project  includes  the  diminished 
mill  ceded  portions  of  the  Wind  River  Reservation,  Wyoming. 
The  project  consists  of  live  systems  embracing  irrigable  areas  of 
approximately  05,000  acres.  The  funds  furnished  for  this 
project  were  made  reimbursable.  Assessments  of  opera!  ion  nml 
inniiiLeimnec  costs  are  made  against  all  land  to  which  water  can 
he  delivered  except  tribal  lands  not  farmed.  Regulations  cov- 
ering the  first  sale  of  the  irrigated  land  provided  for  paid  up 
water  rights.  These  lands  are  not  charged  with  construction 

"OStS.221 

L.  YAKIMA 322 

The  Yakima  Reservation  irrigation  projects  in  the  State  of 
Washington  include  the  Wapato,  ToppenisIpSimeoo,  gains,  and 
Ahtnmnn  units  containing  a total  irrigable  area  of  170  000  acres, 
if  which  120,000  acres  are  in  Indian  ownership  and  50,000  acres 
in  private  ownership.  Of  this  area  some  123,000  acres  are  sup- 
plied with  irrigation  facilities. 

^Principal  statutory  provisions,  other  than  appropriations  or  acis 
amorally  applicable  tn  all  Irrigation  projects,  which  relate  specifically 
to  the  Wind  River  project  are;  Act  of  March  3,  1905,  33  Stnt,  1010 
f provided  for  the  conn  I ruction  of  the  project  from  proceed#  of  sale  of 
viMlcd  lands)  * Act  of  April  30,  1908.  35  St  at..  70.  97  (appropriations 
with  provision  for  reimbursement  of  funds  appropriated  by  (his  net)  ; 
Ac!  of  May  25,  1018,  40  Stnt.  501,  590  (provided  that  private  lands 
under  tills  project  pay  their  pro  rata  share  of  the  Cost  of  construction). 
For  regulations  nee  25  C.  F.  R.  127.1-127,22. 

3-M  Op.  Sol.  I,  D„  M. 14051,  July  8,  1025. 

SSJ  Principal  statutory  provisions,  other  than  those  relating  to  appro- 
priations or  those  generally  applicable  to  all  projects,  which  relate  spe- 
cifically to  tile  Yakima  project  are:  Acts  of  December  21,  1004,  33  Stnt. 
595  (provided  for  the  construction  of  irrigation  works  on  the  Yakima 
Indian  Reservation,  such  benefit  to  compensate  the  Indians  for  any 
valid  right  hitherto  acquired  by  settlers.  This  act  provided  that  the 
proceeds  of  the  sale  of  land  be  used  In  the  construction  of  the  project)  ; 
Act  of  June  21,  1900,  24  Stat,  325  (appropriated  reimbursable  funds)  *% 
Act  of  April  4.  1910.  SB  Stat.  2G9,  286  (provided  for  the  construction 
of  n drainage  system  far  the  Wapato  Project)  ; Act  of  .Tune  30,  1913, 

18  Stat.  77.  IOC  (provided  for  the  appointment  of  a joint  congressional 
committee  to  report  on  tile  feasibility  of  constructing  irrigation  systems 
an  this  reservation)  ■ Act  of  August  1,  1914,  38  Stat.  D82,  604  (provided 
that  the  Indians  who  had  hpen  unjustly  deprived  of  the  Yakima  River 
be  entitled  to  147  cubic  feet  per  second  in  perpetuity)  ; Act  of  August  1, 
1914,  38  Stnt,  582,  G04  (construed  in  Op,  Sol.  I,  D.,  M.8403,  April  14,  192lt 
holding  that  no  penalty  could  bu  charged  on  delinquency.  This  applied  to 
the  Wapato  and  Satus  unit  only)  ; Act  of  May  18,  1916,  30  Slut  123,  153, 
154  (provided  costs  in  extension  of  project  be  reimbursed  in  20  annual 
Installments  and  created  n first  lieu  on  Indian  lauds  in  the  Wapato  and 
Satus  unit  j authorized  the  Secretary  of  the  Interior  to  fix  operation  and 
maintenance  charges,  construed  in  Inch  Off.  Memo,,  June  12,  1933)  ; 
Act  of  June  30.  1910,  41  Stat.  3.  28  (made  uncollected  charges  liens  on 
land  under  the  Ttppenish-Siraeoe  units)  • Act  of  February  14,  1920, 

41  Stat,  408,  431  (provided  that  landowners  under  the  Wapato  and 
Sutus  units  repay  construction  costs  of  land  at  .$5  per  acre  per  year)  ; 
Act  of  May  25,  1922,  42  Stat.  595  (reduced  annual  construction  pay* 
ment  from  $5  to  $2,50  per  acre  on  the  Wapato  and  Satus  units). 
For  regulations  regarding  the  Wapato  irrigation  project,  Washington,  gee 
25  C.  F,  R.  124.1^124.10. 


SECTION  S.  FEDERAL  LEGAL  SERVICES 


The  United  States  without  specific  statutory  authority  ropre* 
sents  the  Indian  generally  in  Legal  matters  in  which  the  United 
States  ling  ait  interest  Federal  legal  services,  therefore,  are 
available  to  the  Indian  in  eases  involving  the  protection  of  prop- 
erty allotted  or  furnished  to  the  Indian  by  the  Government  in 
which  an  interest  of  the  United  Slates  may  be  found,  either  in 
the  fact  that  it  holds  such  property  in  trust  for  the  Indians  or 
in  the  fact  that  the  property  may  be  held  by  the  Indians  subject 
to  restrictions  against  alienation*25 


The  Federal  Government,  as  a routine  service  to  the  Indian, 
brings  actions  to  enforce  terms  of  leases  or  other  contracts  aris- 
ing in  connection  with  restricted  property.  It  institutes  or 
defends  litigation  relating  to  oil  royalties  or  other  mineral 
rights  and  represents  the  Indians  in  suits  Involving  federal  and 
state  taxes,224 

The  Department  of  Justice  has,  for  the  most  part,  followed  the 
policy  of  representing  Indians  in  matters  relating  to  their  allot- 
ments or  reservations  or  to  property  of  Indians  over  which 

Justice  Department  File  No,  90-2-012-1,  Memo,  of  July  29,  1932. 
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2flnSee  Chapter  19,  sec,  2A(i). 
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Congress  has  proviilml  that  llu*  United  Slates  maintain  control 
and  Miipnrvlslnii." 

Lngal  representation  is  also  given  tlio  Indian  in  other  cases  in- 
volving ini  crests  of  the  United  States,  as  esprussed  in  treaty 
provisions  or  nets  of  Congrens.  These  eases  lor  the  most  part 
relate  to  hunting  and  fishing  privileges,  water  rights,  suits  for 
trespass,  or  oilier  rights  arising  out  of  reservation  property. ^ 

A spc*(  ifie  statutory  duty  to  represent  the  Indian  in  till  suits  at 
law  and  in  equity  is  found  in  seel  ion  17H,  title  20,  of  the  United 
States  Code.  This?  section  provides: 

In  all  Slntes  and  Terri  lories  where  there  are  reservations 
or  allotted  Indians  the  Unllpff  Slates  district  attorney  Hindi 
represent  them  in  all  suits  at- law  and  in  equity. 

The  language  of  this  provision  is  very  broad,  and  this  probably 
has  been  a fan  or  in  the  failure  of  the  Department  of  Justice  to 
adopt  a consistent  policy  us  to  when  it  will  authorize  or  require 
the  United  States  district  attorneys  to  appear  on  behalf  of  the 
Indian.  ^ 

The  original  enactment,  as  found  in  the  Act  of  March  3,  i893‘,s~ 
is  part  of  a paragraph  which  reads: 

To  enable  the  Secretary  of  tlu»  Interior,  in  liis  discretion* 
to  pay  the  legal  costs  incurred  by  Indians  in  contests  initi- 
ated by  or  against  them,  to  any  entry,  filing,  or  othei 
claims,  under  the  laws  of  Congress  relating  to  public 
lands,  for  any  sufficient  cause  affecting  the  legality  oi 
validity  of  the  entry,  filing  or  claim,  five  thousand  dollars : 
Provided , That  the  fees  to  be  paid  by  and  on  behalf  of  the 
Indian  party  hi  any  cast;  shall  be  nnc-lialf  of  the  fees  pro 
vidod  by  law  in  such  cases,  and  said  fees  shall  he  paid  by 
the  Commissioner  of  Indian  Affairs,  with  the  approval  of 
the  Secretary  of  the  Interior,  on  an  account,  stated  by  til r 
proper  land  'officers  through  tlie  Commissioner  of  the  Gen 
oral  Land  Office.  In  nil  states  nnd  Territories  where 
there  are  reservations  or  allotted  Indians  the  United  State? 
District  Attorney  shall  represent  them  in  all  suits  at  law 
nnd  in  equity. 

It  may  be  argued  that  the  last  sentence  of  the  paragraph  should 
be  construed  as  relating  only  to  the  first  sentence,  and  the  eir* 
cumstance  that  the  last  sent  once  was  introduced  on  the  floor 
of  the  House  In  tlie  course  of  a discussion  of  the  first  sentence 
may  bo  thought  to  give  support  to  this  construction, 538  Such  a 
construction,  however,  would  subordinate  the  plain  language  of 
the  statute  to  the  form  of  paragraphing,  and  would  Ignore  the 
long  established  custom  of  including  Items  of  permanent,  general 

^ Justice  Department  File  No.  90=2-012-1,  Memo,  of  July  29,  1032. 

2*1  Where  the  State  of  Idaho  prosecuted  several  Indians  of  the  Cocur 
d’Alene  Agency  in  that  state  for  the  killing  of  deer  out  of  season  in 
alleged  violation  of  the  state  game  laws,  the  Department  of  Justice  took 
the  position  that,  since  the  United  States  had  the  duty  to  protect  the 
Indians  in  their  treaty  rights  of  fishing,  it  could  maintain  an  action  to 
restrain  the  state  authorities  from  interfering  with  the  exercise  of  such 
treaty  rights  by  the  Indians,  and  the  United  States  Attorney  appeared 
for  the  purpose  of  . refecting  and  defending  tht  Indians.  (Justice 
Department  File  No.  90-2-0=71.) 

^ 27  Stat.  G12.  631,  Compare  the  statute  of  September  6.  1563,  em- 
bodied in  the  Law.  of  the  Indies,  requiring  the  King’s  Solicitors  to  “be 
protectors  of  the  Indians  * * * nnd  plead  for  them  in  all  civil 

and  criminal  suits,  whether  official  or  between  parties,  with,  Spaniards 
demanding  or  defending”  2 White’s  Recopilncion  (1830)  05, 

3&s  Cong.  Rec„  52d  Cong.,  2d  sess.,  February  24,  1803,  p.  2132. 


legislation  on  Indian  affairs  in  scattered  paragraphs  of  appro- 
priation nets.  This  narrow  construction  lias  never  been  adopted 
hy  the  Attorney  General,  and  it  was  rejected  by  the  codifiers  nf 
the  United  States  Code,  who  accepted  the  proviso  in  the  first 
sentence,  and  the  last  senleiiee  of  the  paragraph,  as  distinct 
statements  of  general  and  permanent  legislation. 

While  rejecting  the  construction  which  would  limit  the  duty  of 
legal  representation  to  public  land  contests,  tlie  Department  of 
Justice  has  occasionally  taken  the  view  that  the  statute  in  ques- 
tion contains  an  implied  proviso,  and  that  the  phrase  “nil  stilts 
at  law  and  in  equity”  really  mean*5  “ail  suits  at  law  and  in  equity 
in  which  the  United  States  1ms  an  interest.”™  The  Department 
of  Justice  has  not  been  consistent,  however*  in  the  use  of  this 
eons! ruction*  and  hag  on  occasion  given  a less  narrow  interpre- 
tation to  the  words  of  Congress."  Carried  out  consistently,  this 
narrow  construction  would  nullify  the  statute,  since,  as  we  have 
noted,  the  United  States  has  represented  Indians  in  such  eases 
without  special  statutory  authorization. 

In  criminal  prosecutions 01  for  alleged  violations  of  state  laws 
committed  outside  the  reservation,  where  the  jurisdiction  of  the 
state  is  plenary  and  unquestionable,  tlio  United  States  lias  not 
represented  the  Indians  in  any  such  criminal  prosecutions 
brought  by  state  authorities,  unless  the  Indian  claims  immunity 
from  such  state  laws  by  reason  of  the  status  of  the  Iocuh  m quo, 
or  because  of  some  treaty  stipulation  or  provision  of  a federal 
law  affecting  the  act,  the  commission  of  which  is  regarded  as 
a crime  hy  the  state  law.  Within  this  latter  class  of  cases  may 
he  included,  for  instance,  the  defense  of  Indians  who  are  prose- 
cuted for  alleged  violations  of  the  state  fiish  and  game  lawsf12 
He  Indian  claiming  a right  to  fish  or  hunt  In  the  particular  place 
where  tlie  offense  is  alleged  to  have  been  committed,  or  prosecuted 
'or  the  driving  of  a truck  without  a state  license. 

Special  provision  lias  been  made  by  Congress  to  provide  legal 
services  for  tlie  Five  Civilized  Tribes,333  the  Osages,"  and  the 
Pueblo  Indians," 

3tf> In  the  Constitution  Indemnity  Company  case  In  California,  no  legal 
representation  was  furnished  in  a suit  for  negligence  resulting  in  personal 
Injuries  or  death  of  Indians,  even  though  Mich  Indians  wore  still  wards 
of  the  government  (Justice  Department  File  No.  90=2=0=63)-  And  agfiin 
representation  was  denied  In  suit  to  recover  damages  for  the  death  of 
••ealrictert  Fort  Peck  Agency  Indians  from  the  Great  Northern  Railway 
(Justice  Department  File  No.  00-2-0=135). 

ho  On  December  26,  1920.  the  Attorney  General  advised  a United  States 
Attorney  to  represent  a Hop!  Indian,  Tom  Favatea,  sued  for  accidental 
shooting  of  a white  man  off  the  reservation.  See  Ind.  Off,  Memo.,  May 
20,  3930.  In  the  case  of  the  claim  of  tlie  Indians  of  the  Warm  Springs 
Reservation  against  the  Montana  Horse  Products  Company,  the  United 
States  Attorney  brought  suit  in  the  name  and  behalf  of  the  Indian  to 
compel  the  said  company  to  pay  to  Individual  Indians  the  gtipulated 
consideration  for  catching  a number  of  wild  horses  roaming  on  the 
reservation  (Justice  Department;  File  No.  9(H2«UD=6L 

so  in  the  J inters  oil  murder  case  in  Now  York  the  position  was  taken 
that  section  175  has  no  relation  to  criminal  prosecutions  and  had  never 
been  so  construed  (Justice  Department  File  No.  90-2=7-42), 

333  Sue  fn.  227,  -sapra. 

233  See  Chapter  23,  sec.  0. 

See  Chapter  23,  see,  12. 

230  See  Cliapter  20,  gee.  3A. 
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The  use  of  the  phrase  “Indians  not  taxed”  in  the  provisions 
of  the  Federal  Constitution  relating’  to  representation  in  Con- 
gress - has  given  color  to  the  popular  belief  that  tribal  Indians 
are  exempt  from  taxes.  Whatever  the  situation  may  have  been 
when  this  phrase  was  first  used,  it  is  a fact  today  that  Indians 
pay  a great  variety  of  taxes,  federal,  state,  and  tribal.  It  is, 
however,  a fact  that  peculiarities  of  property  ownership  and 
special  jurisdictional  factors  affecting  Indian  reservations  result 
in  certain  tax  exemptions  not  generally  applicable  to  non- 
Indians,  These  exemptions  involve  a series  of  difficult  legal 
and  political  problems.3 

1 Art.  I.  Pec,  2 ; amendment  KJV,  hqc.  2.  For  an  analysis  of  tile  legisla- 
tive and  administrative  history  of  this  phrase,  lending  to  the  conclusion 
that  there  Is  no  longer  any  class  of  ‘‘Indians  not  taxed, see  Op,  Sol.  I,  D», 
M. 31039,  November  7,  1940.  And  gee  87  Cong,  Rec.  79  (January  8,  1941) 
for  Census  report  following  this  opinion, 

1 gee  Sen,  Kept-  108,  7{3th  Cong,,  3d  sosb.  (May  8,  1938)  ; Sen,  Hop t. 
13G5»  72d  Cong,,  2d  seas,  ; Hearings,  Sen.  Comm,  on  Ind.  Alt.,  yn  S, 


Limitations  upon  the  power  to  tax.  wli  ch  has  been  called 
an  attribute  of  sovereignty,8  give  rise  to  certain  immunities. 
Such  limitation  may  be  expressed  in  federal,  state,  and  tribal 
constitutions 4 or  laws8  or  they  may  he  imposed  hy  contract.5 

Res.  282,  72(1  Cong.,  1st  seas.  Thp  proposal  has  been  made  for  many 
years  that  the  Federal  Government  pay  to  counties  and  slates  In  which 
tax-exempt  Indian  lands  arc  located  sums  in  lieu  of  taxes  to  pay  for 
educational  and  other  services.  Sec  Twenty-first  Report  of  the  Board  of 
Indian  Commissioners  (1889).  This  principle  1ms  heen  ooras  inn  ally 
embodied  in  special  legislation.  Act  of  July  1,  1892,  sec.  2,  27  Slat.  62, 
63  (Colville).  And  see  Chapter  12.  see.  2A, 

$ See  McCulloch  v,  Maryland,  4 Wheat,  318.  428-429  (1819);  1 
Cooley,  Taxation  (4tli  ed,  1924)  e,  1,  see,  1,  p.  61. 

4 See  secs.  1C  and  8,  infra , 

a Act  Of  June  18,  15)34,  see.  5,  48  Stafe,  984,  985,  25  U.  S.  C.  465; 
Act  of  June  20,  1930,  49  Stat.  1542, 

•1  Cooley,  Taxation  (4th  ed,  1924)  c.  2,  sec,  58,  p.  151. 


SECTION  1.  SOURCES  OF  LIMITATIONS  ON  TAXING  POWER  OF  THE  STATES 


To  the  extent  that  Indians  and  Indian  property  within  an 
Indian  reservation  are  not  subject  to  state  laws,  they  are  not 
subject  to  state  tax  laws.7 

We  have  seen,  elsewhere,  that  state  laws,  are  not  applicable 
to  tribal  Indians  on  an  Indian  reservation  except  where  Con- 
gress has  expressly  provided  that  state  laws  shall  apply.®  It 
follows  that  Indians  and  Indian  property  on  an  Indian  reserva- 
tion are  not  subject  to  state  taxation  except  by  virtue  of  express 
authority  conferred  upon  the  state  by  act  of  Congress.  Con- 
versely Indian  property  outside  of  an  Indian  reservation  is 
subject  to  state  taxation  unless  congressional  authority  for  a 
claim  of  tax  exemption  can  be  found.®  This  jurisdictional 
immunity  from  state  taxation  is  sometimes  buttressed  by: 

(a)  The  judicial  doctrine  that  states  may  not  tax  a federal 
instrumentality,  operating  upon  the  assumption  that  various 
incidents  of  Indian  property  are  federal  instrumentalities; 

f Bee  Surplus  Trading  Co.  v.  Cook t 281  U.  S.  647,  651  (1930). 

* Bee  Chapter  6. 

* Act  of  June  18,  1934,  sec.  5.  48  Stat.  984,  985,  25  U.  S.  C.  485; 
Act  of  June  20,  1936,  49  Stat.  1542. 


(b)  Express  prohibition  in  enabling  acts  and  other  federal 
statutes  against  taxation  of  Indians  and  Indian  property; 

(c)  Explicit  waiver  in  state  constitutions  of  the  right  to  tax 
Indians  or  Indian  property ; 

(d)  Express  prohibition  in  state  statutes  against  taxation  of 
Indians  or  Indian  property. 

It  is  not  clear  whether  any  of  these  added  reasons  need  be 
advanced  to  justify  the  immunity  of  Indian  property  on  an 
Indian  reservation  from  state  property  taxes.  Since,  however, 
they  often  figure  largely  in  the  reasoning  used  by  the  courts  In 
attaining  a particular  result,  they  will  hereinafter  be  discussed 
in  some  detail. 

A.  “INSTRUMENTALITY”  DOCTRINE 

Perhaps  the  most:  frequent  reason  stressed  by  the  courts  for 
the  exemption  of  Indian  property  from  state  taxation  is  the  fed- 
eral instrumentality  doctrine,  The  doctrine  in  its  application 
to  Indians  and  Indian  property  is  founded  upon  the  premise  that 
the  power  and  duty  of  governing  and  protecting  tribal  Indians  is 


"'A-Z88 


254 


SOURCES  OF  LIMITATIONS  ON  TAXING  POWER  OF  THE  STATES 


255 


primarily  a federal  function,10  and  that  a state  eauuot  impose  a 
tax  which  will  substantially  impede  or  burden  the  functioning 
of  the  Federal  Government.’1 

The  doctrine  is  limited  in  its  application  to  the  property  or 
functions  of  those  Indians  who  are  in  some  degree  under  federal 
control  or  supervision.  Thus  it  1ms  afforded  immunity  to  the 
pioperty  and  functions  of  tribal  Indians  whether  allotted  or 
unallotted,15 

Something  of  the  nature  of  the  doctrine  as  well  as  Its  scope 
may  be  found  in  the  illuminating  opinion  of  the  Circuit  Court  of 
Appeals  in  the  case  of  United  States  V,  Thurston  County  13  where 
the  proceeds  of  the  sale  of  restricted  Indian  lands  were  held 
exempt  from  state  taxation: 

* * * The  experience  of  more  than  a century  has 

demonstrated  the  fact  that  the  unrestrained  greed, 
rapacity,  cunning,  and  perfidy  of  members  of  the  superior 
race  in  their  dealings  with  the  Indians  unavoidably  drive 
them  to  poverty,  despair,  and  war.  To  protect  them  from 
want  and  despair,  and  the  superior  race  from  the  inevi- 
table attacks  which  these  evils  produce,  to  lead  them  to 
abandon  their  nomadic  habits  and  to  learn  the  arts  of 
civilized  life,  the  government  of  the  United  States  has 
long  exercised  the  power  granted  to  it  by  the  Constitution 
(article  1,  $8,  subtl.  3)  to  reserve  and  hold  in  trust  for 
them  large  tracts  of  land  and  large  sums  of  money  derived 
from  the  release  of  their  rights  of  occupancy  of  the  lands 
of  the  continent,  to  manage  and  control  their  property,  to 
furnish  them  with  agricultural  Implements,  houses,  barns, 
and  other  permanent  improvements  upon  their  lands, 
domestic  animals,  means  of  subsistence,  and  small  amounts 
of  money,  and  to  provide  them  with  physicians,  farmers, 
schools  and  teachers.  The  Indian  reservations,  the  funds 
derived  from  the  release  of  the  Indian  right  of  occupancy, 
the  lands  ullofod  to  individual  Indians,  but  still  held  in 
trusl  by  the  nation  for  their  benefit,  the  Improvements 
upon  those  lauds,  the  agricultural  implements,  the  domes- 
tic animals  and  other  property  of  like  character  furnished 
to  them  by  the  nation  to  enable  and  induce  them  to  cul- 
tivate the  soil  and  to  establish  and  maintain  permanent 
homes  and  families,  are  the  means  by  which  the  nation 
pursues  its  wise  policy  of  protection  and  instruction  and 
exercises  its  lawful  powers  of  government. 

* * * Every  instrumentality  lawfully  employed  by  the 

United  States  to  execute  Us  constitutional  laws  and  to 
exercise  jts  lawful  governmental  authority  is  necessarily 
exempt  from  state  taxation  and  interference, , McGul- 
Umgh  v.  Maryland,  6 Wheat,  316,  4 L,  Ed,  479 ; Van 
Broeklin  v.  State  of  Tennessee,  117  U.  S.  J5t,  1H5,  6 Sup, 
rt.  670*  20  Ij.  Ed.  84n:  Wisconsin  Central  Railroad  Go,  v. 
Price  County,  133  U.  S,  406,  504,  10  Sup,  Ct  341,  S3  L,  Ed, 
687,  It  is  for  this  reason  that  the  Supreme  Court  decided 
that  lands  held  by  Indian  allottees  under  Act  Feh.  8,  1887, 
24  Stat.  380,  e,  119,  §5,  within  25  years  after  their  allot* 
menf,  houses  and  other  permanent  improvements  thereon, 
and  the  cattle,  horses,  and  other  property  of  like  character 
which  had  been  issued  to  the  allottees  by  the  United  States 
and  which  they  were  using  upon  their  allotments,  were 
exempt  from  state  taxation,  and  declared  that  "no  author- 
ity exists  for  the  slate  to  tax  lands  which  are  held  In  trust 
by  the  United  States  for  the  purpose  of  carrying  out  its 
policv  in  reference  to  these  Indians,”  U.  S.  v.  Rick  art,  188 
U.  S,  432,  441,  23  Sup,  Ct,  478,  482,  47  P,  Ed.  532, 

$ * * * * 

* * * The  proceeds  of  the  sales  of  these  lands  have 

been  lawfully  substituted  for  the  lauds  themselves  by  the 
trustee.  The  substitutes  partake  of  the  nature  of  the 
originals,  and  stand  charged  with  the  same  trust.  The 


10  See  Chapter  5. 

» United  States  v.  Riekert . 188  U.  S.  432  (1903)  ; United  States  w 
Pearson,  231  Fed.  270  (P,  C,  S,  D.  1916)  ; Dewey  County,  8.  D.  v.  United 
States.  26  F.  2d  434  (C.  C,  A.  8,  1928).  cert.  den.  278  U S,  649  (1028)  ; 
United  States  v.  Thurston  County,  143  Fed.  287  (C,  C.  A,  8,  1906)  ; 
United  States  v.  W right,  53  F,  2d  300  (C,  C.  A,  4,  1981),  cert,  den,  285 
U,  S,  530  ; Morrow  v.  United  States,  243  Fed.  854  (C.  C.  A.  8.  1917), 

5 Turk  Indians . 5 Wall.  781  (1866). 

“ 143  Fed.  287  (C.  C.  A.  8.  1906). 


lands  and  their  proceeds,  so  long  as  they  are  held  or  con- 
trolled by  the  United  States  and  the  term  of  the  trust 
has  not  expired,  are  alike  instrumentalities  employed  by 
it  in  the  lawful  exercise  of  its  powers  of  government  to 
protect,  support,  and  instruct  the  Indians,  for  whose  hem 
efir  the  complainant  holds  them,  and  they  are  not  subject 
to  taxation  by  any  state  or  county.  (Pp.  289=290,  292.) 

B.  FEDER,  STATUTES 


Congressional  power  to  exempt  land  from  state  taxation  14  is 
limited  only  by  the  requirement  that  the  property  or  function 
in  question  be  reasonably  considered  incident  to  a federal  func- 
tion. So  large  is  the  discretion  permitted  the  legislature  by  the 
courts  i&  in  this  connect  Ion  that  no  case  has  been  found  in  which 
the  court,  refused  to  sustain  Congress’  power  to  exempt. 

When  a tax  immunity  is  offered  to  individual  Indians  by  fod= 
oral  statute  or  treaty,  by  way  of  inducement  to  a voluntary 
transaction,  the  courts  have  held  that  the  immunity  becomes 
contractual  in  the  sense  that  the  individual  Indians  acquire  a 
vested  right  to  the  exemption  which  is  protected  against  Congress 
itself  by  the  Fifth  Amendment.1* 

Other  federal  statutes  limiting  the  power  of  the  states  to  tax 
are  the  enabling  and  organic  acts  authorizing  the  formation  of 
state  and  territorial  governments,17  expressly  exempting  Indians 
and  Indian  property  from  the  application  of  state  law’s. 


« Act  of  June  18,  1934,  sec.  5,  4B  Stat,  084.  25  U.  S.  C.  405,  provides  : 

The  Secretary  of  the  Interior  in  hereby  authorized,  in  his 
discretion,  to  acquire  * * * any  interest  til  lands, 

within  or  without  existing  reservations,  * * * for  the  pur- 

pose of  providing  hind  for  Indians. 

Title  to  any  lands  * * * shall  he  taken  in  the  name  of  the 

United  States  * * * and  such  lands  or  rights  shall  he  exempt 

from  State  and  local  taxation. 


See  also  Act  of  June  20,  1936,  49  Stiff,  1542,  upheld  in  United  States 
v.  Board  of  Gotnm'rs,  26  F,  Supp,  270  (D,  C.  N.  P,  Okla.  1939), 

is  cf.  United:  States  v.  Board  of  County  Commissioners  of  Osage 
County t Okla.,  103  Fed,  485  (C,  C.  W.  D,  Okla,  1011),  aff'd  2IG  Fed.  883 
(C,  C,  A.  8,  1914),  app.  (lism,  244  TJ.  S*  063  (1917). 

sa  The  leading  case  is  Choate  V,  Trapp , 224  U,  S,  065  (1912),  holding 
that  the  Act  of  May  27,  1908,  35  Stat.  33  2,  was  invalid  Insofar  ns  it 
attempted  to  remove  the  tax  exemption  accruing  to  Choctaw  and  Chicka- 
saw allottees  under  the  Atoka  Agreement  and  Curtis  Act  of  June  28, 
1898,  30  Stat.  495.  The  rationale  of  this  decision  has  been  followed  In 
many  cases.  See  for  example,  Carpenter  v.  Shaw,  280  U.  S,  303  (1930)  ; 
Weird  v.  Love  County,  253  U.  S,  17  (1920)  ; Board  of  Cow 'rs  v.  United 
States.  310  F.  2d  929  (C.  C.  A.  10.  1038),  cert,  granted  300  U.  S,  029, 
mod.  60  Sop.  Ct.  285  ; Board  of  Com rs  of  Caddo  County,  Okla,  v.  United 
States,  87  F.  2d  55  (C.  C.  A.  10,  1036);  Glacier  County,  Mont . v. 
United  States,  DO  F.  2d  733  (C,  C,  A.  D,  1938)  ; Morrato  y.  United  States, 
243  Fed,  854  (C,  C,  A,  8,  1917), 

The  doctrine  is  not  without  limitations.  The  Immunity  can  only 
vest  in  an  Indian  and  does  not  accrue  to  a purchaser  from  him.  Fink 
v.  County  Commissioners,  248  U.  S.  399  (1919).  This  conclusion  ia 
sometimes  based  upon  the  ground  that  tax  immunity  has  been  contrac- 
tually relinquished  by  the  Indian  in  consideration  for  ft  removal  of 
restrictions.  Siocet  v,  Shpek,  245  U.  B,  192  (1017),  This  immunity, 
finally,  extends  only  for  the  time  prescribed  in  the  defining  statute. 
United  States  v,  Spaeth,  24  F,  Supp.  465  (D,  C.  Minn.  1938). 

n United  States  v,  Pmrmn , 231  Fed,  270  (D.  C,  S,  P.  1916)  {Enabling 
Act  for  North  Dakota,  South  Dakota,  Montana,  and  Wyoming,  Act  of 
February  22,  1889.  25  Stat.  676,  677)  ; Wau^Pe-Man-Qua  v.  Aldrich , 28 
Fed.  489  (C,  C.  Ind.  1886)  (Northwest  Ordinance,  July  13,  1787, 
U,  8.  C.  (1934  ed.)  p,  xxlii)  ; United  States  v.  Yakimei  County,  274  Fed, 
115  (D  C.  E.  D.  Wash,  1921)  (Enabling  Act  for  Washington.  Act  of 
February  22,  1889.  25  Stat.  677)  ; see  United  States  v.  Ferry  County , 
Wash.,  24  F.  Supp.  399  (D.  C-  E.  D.  Wash.  1938)  (Enabling  Act  for 
Washington,  Act  of  February  22,  1889,  25  Stat,  676,  677),  Ftnfc  v 
County  Com’rs , 248  U.  8.  399,  401  (1919)  ; United  States  v.  Board  vf 
Gom/rs  of  McIntosh  County,  271  Fed.  747  (D,  C,  E.  D.  Okla,  1021).  aff’d 
284  Fed.  103  (C-  C.  A.  8.  1922),  app.  dlsm.  263  U.  S-  689  (1924),  263 
U.  S.  801  (1924)  ; United  States  v.  Board  of  CotiFrs,  28  F.  Supp,  270,  275 
(B,  C,  N.  D,  Okln.  1930)  (Ennhling  Act  for  Oklahoma.  Act  of  June  1C, 
1000.  34  Stat,  287)  ; Tru scott  v,  Hurlbut  Land  & Cattle  Co..  73  Fed,  60 
(C,  C,  A.  9,  1896)  (Enabling  Act  for  Montana.  Act  of  February  22,  1880. 
25  Stat.  876.  677),  app.  dism.  sub  nom,  If«rl6uf  Land  & Cattle  Go,  V , 
Truscvtt,  165  U.  S.  719  (1807). 
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Time  Indian  imnmniiy  from  tnxallou  has  been  predicated1* 
upon  clauses  providing  that  nothing  in  tlie  enabling  act  shall 
impair  tlie  rights  of  persons  ur  j>roperty  pertaining  to  the 
Indians:,  or  Hint  Indian  lands  shall  remain  subject  to  the  absolute 
jurisdiction  of  CoN«ress.1,‘ 

C,  STATE  CONSTITUTIONS 

Most  of  these  enabling  act  provisions  have  been  written  into 

>*  The  Kansas  Indians,  f>  Wnl?,  737,  750  flSGO)  \ United  State*  v. 
Yakima  County,  274  Fed,  115  (D.  C.  E,  D,  Wash,  1021)  ; United  States  y, 
PrarntiHj  231  Ft-d  270  (I>.  f\  H.  D.  1010)  ; see  United  States  v.  Stahl,  27 
Ff'fl,  Case  No.  10373  (G.  C,  Kitns.  18GS)  ; soe  United  States  v.  Board 
of  Com'rs  of  McIntosh  Countit.  271  Keel.  747.  (D.  C.  B.  D.  Okia..  10:21), 
nff'tl  284  Foil.  103  ft\  C.  A.  S,  1022),  npp.  ills™.,  203  IT,  8,  680  (1024), 
203  U.  g.  001  (1024). 

,(1  Set4  for  example.  Arizona  : Act  of  .Tuiin  20,  1010,  36  Stilt.  557  ; Cnio- 
rndo  : Act  of  February  28,  iSfiT,  12  Stilt,  172;  Dakota  Territory:  Act 
of  March  2,  1801.  12  Kbit.  220;  Idaho  Territory:  Act  of  March  3,  I860, 
12  Stiif.  MOM,  MOO:  Kansas  ; Act  Of  January  20,  1801 , 12  Slat.  126,  .127  ,■ 
Montana  Territory:  Act  of  May  26,  1864,  13  Slat,  85,  SO:  New  Mexico: 
Act  of  June  20.  1010,  30  Slat.  507;  Oklahoma  : Act  of  May  2,  1800,  26 
Stnt.  81,  82;  Act  of  June  10.  1900,  34  Stat.  207,  270;  Ulah  ; Act  of 
July  18.  1894,  28  Slat.  107;  Wyoming  Territory;  Act  of  July  25,  1808, 
15  Stat.  178. 


suite  constitutions,  thus  adding  additional  reason  for  limitation 
upon  the  power  of  the  state.50 

B,  STATE  STATUTES 

A state  may  also  limit  its  own  power  to  tax  the  property  of  an 
Indian  tribe  by  entering  into  an  agreement  with  the  tribe  guaran- 
teeing exemption  of  its  lands  from  taxation,  which  guarantee  is 
protected  against  violation  by  the  obligation  of  contracts  clause 
«»f  the  Federal  Constitution,21  This  source  of  Immunity,  how- 
ever, is  of  little  importance  today  because  states  seldom  make 
agreements  with  Indian  tribes. 

Tiie  agreement  may  sometimes  take  the  form  of  a statutory 
enactment."3 


30  Oklahoma  Const..  Art.  1.  sec.  3;  South  Dakota  Const,  Art,  XXII, 
HOC.  2.  See  United  States  v,  Kir  ken.  3*8  U.  S.  432  (1003):  United 
States  v.  Yakima  County,  274  Fed.  110  (D.  C.  E,  D.  Wash.  1021). 

2!  United  States  Const-,  Art,  i.  sec,  10,  cl.  1-  Note  f Jersey  y . U'tfson, 
7 Crnneh  164  (1812).  cf.  fn.  30,  infra, 

"New  Jersey  v,  Wilson,  7 Crancli  104  (1812)  ; and  see  IFct-ti-Pc-Man- 
Qua  V.  Aldrich,  28  Fed,  489  (C,  C,  Ind.  18SG). 


SECTION  2.  STATE  TAXATION  OF  TRIBAL  LANDS 


Bands  which  are  occupied  by  a tribe  or  tribes  of  Indians  have 
always  been  regarded  as  not  within  the  jurisdiction  of  the  slate 
for  purposes  of  state  property  taxation.  The  principal  reason 
fur  this  immunity  has  been  the  fact  that  the  tribes  have  been 
regarded  as  distinct  political  communities  exercising  many  of 
the  attributes  of  a sovereign  body.23  A landmark  in  this  Held 
is  the  case  of  The  Kattms  Indians,**  In  holding  that  the  tribal 
lands  (as  well  ns  lands  held  by  Individual  members  thereof) 
were  not  subject  to  state  tax  laws,  the  court  said : 

* * * If  the  tribal  organization  of  the  Shawnee*  is 

preserved  intact,  and  recognized  by  the  political  depart- 
ment of  the  government  as  existing,  then  they  are  a 
"people  distinct  from  other,”  capable  of  making  treaties, 
separated  from  tlie  jurisdiction  of  Kansas,  and  to  be  gov- 
erned exclusively  by  the  government  of  the  Union.  If 
under  the  control  of  Congress,  from  necessity  there  can  be 
no  divided  authority,  If  they  have  outlived  many  tilings, 
they  have  not  outlived  the  inflection  afforded  by  the 
Constitution,  treaties,  and  laws  of  Congress,  It  may  be* 
that  they  cannot  exist  much  longer  ns  a distinct  people 
in  the  presence  of  the  civilization  of  Kansas,  “but  until 
they  are  clothed  with  the  rights  and  hound  to  all  the 
duties  of  citizens,”  they  enjoy  the  privilege  of  total  inn 
immity  from  State  taxation.  There  can  be  no  question 
of  State  sovereignty  in  the  ease,  as  Kansas  accepted  her 
admission  into  the  family  of  States  on  condition  that  the 
Indian  rights  should  remain  unimpaired  and  the  general 
government  at  liberty  to  make  any  regulation  respecting 
them,  their  lands,  property,  or  other  rights,  which  it 
would  have  been  competent  to  make  if  Kansas  had  not 
been  admitted  into  the  Union,*  * * While  the  general 

government  has  a superintending  care  over  their  inter- 
ests. and  continues  to  treat  with  them  as  a nation,  the 
State  of  Kansas  is  estopped  from  denying  their  title  to  it. 
She  accepted  tins  status  when  she  accepted  the  act 
admitting  her  Into  the  Union,  Conferring  rights  and 
privileges  on  these  Indians  cannot  affect  their  situation, 
which  can  only  he  changed  by  treaty  stl pin tion,  or  a volun- 
tary abandonment  of  their  tribal  organization.  As  long  as 
tlie  United  States  recognizes  their  national  character  they 
are  under  tlie  protection  of  treaties  and  the  Jaws  of  Con- 
gress. and  their  property  is  withdrawn  from  the  operation 
of  State  laws.  (Fp,  755=757,)  _ * 


23  Sen  Chapter  14,  - 

-40  ’Wall.  737  (1880).  Where,  however,  the  tribe  has  ceased -to  exist 
as  such  within  the  state,  lands  owned  by  Indians  formerly  members  cf 
the  tribe  are  subject  to  state  taxation  unless  forbidden  by  some  other 
federal  law,  Pennock  v.  Commissioners,  103  U,  S.  44  (1SS0). 


When  the  Slate  of  New  York  attempted  to  levy  taxes  upon 
the  lands  occupied  by  various  tribes  of  Indians,  contending 
that  though  the  lands  might  be  sold  for  nonpayment  of  the 
taxes  the  right  of  occupancy  of  the  tribe  would  continue  un- 
challenged, its  attempt  was  frustrated  by  the  Supreme  Court'8 
in  the  following  words: 

It  will  be  seen  on  looking  into  the  general  laws  of  the 
State  imposing  taxes  for  town  and  county  charges,  ns 
well  ns  into  the  special  acts  of  1840  and  1841,  that  the 
taxes  are  imposed  upon  the  hinds  In  these  reservations, 
and  it  is  the  lands  which  are  sold  in  default  of  payment. 
They  are  dealt  with  by  the  town  and  county  authorities 
in  the  same  way  In  making  this  assessment,  and  in  levy- 
ing tiie  same,  as  other  real  property  in  these  subdivisions 
of  the  State.  We  must  say,  regarding  these  reservations 
as  wholly  exempt  from  State  taxation,  and  which,  as  we 
understand  tlie  opinion  of  tlie  learned  judge  below,  is 
not  denied,  the  exercise  of  this  authority  over  them  is 
an  unwarrantable  interference,  inconsistent  with  the 
original  title  of  the  Indians,  and  offensive  to  their  tribal 
relations. 

The  tax  titles  purporting  to  convey  these  lands  to  the 
purchaser,  even  with  the  qualification  suggested  that  the 
right  of  occupation  is  not  to  he  affected,  may  well  embar- 
rass the  occupants  and  be  used  by  unworthy  persons  to 
the  disturbance  of  the  tribe.  All  agree  that  the  Indian 
right  of  occupancy  creates  an  indefeasible  title  to  the 
reservations  that  may  extend  from  generation  to  genera- 
tion, and  will  cense  only  by  the  dissolution  of  the  tribe, 
or  their  consent  to  sell  to  the  party  possessed  of  the 
right  of  pre  eruption.  He  is  the  only  party  that  is  author- 
ized to  deni  with  the  tribe  In  respect  to  their  property, 
and  this  with  the  consent  of  tlie  government.  Any  other 
party  is  an  intruder,  and  may  be  proceeded  against  under 
the  twelfth  section  of  the  act  of  30th  June,  1834.* 
(P,  771.) 

*4  gtftt.  at  Large,  730. 

On  the  other  hand,  though  a state  mny  not  tax  the  lands 
which  the  tribe  occupies.  It  was  early  held  that  the  state  might 
tax  cattle  of  non-Indians  grazing  upon  tribal  land  under  a 
lease  from  the  Indians.28  “But  it  is  obvious,”  said  the  court, 
‘•that  a tax  put  upon  the  cattle  of  the  lessees  is  too  remote  and 
indirect  to  he  deemed  a tax  upon  the  lands  or  privileges  of  the 
Indians,1* 


33 The  New  York  Indians,  5 Wall.  761  (1866). 
Thomas  V,  Gay , 160  U.  S,  264  (1S9S). 
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Until  recently,  the  federal  instrumentality  doctrine  wa§  em- 
ployed to  exempt  from  state  taxation  the  income  of  non-Indian 
lessees  of  tribal  or  restricted  Indian  lands.  However,  in  sus- 
taining a federal  tax  on  the  income  accruing  to  a lessee  under 
a lease  of  state  lands  the  Supreme  Court  in  Helve  ring  v,  Pro- 
ducers Corp, 21  expressly  overruled  the  leading  case  of  Gillespie 
v.  Oklahoma?  which  held  that  a state  tax  on  income  derived 
by  a lessee  from  leases  of  Creek  or  Osage  restricted  lands  was 
invalid  because  it  hampered  the  United  States  in  making  the 
best  terms  possible  for  its  Indian  wards,® 

The  Gillespie  case  seems  to  have  rested  on  the  premise  that 
a lessee  of  lands  from  which  a Government  derives  income  for 
its  governmental  functions  becomes  thereby  an  instrumentality 
of  that  Government. 

The  Supremo  Court,  in  1038,  was  more  concerned  with  the 
immunity  from  state  and  federal  taxation  which  its  decision 
6 years  earlier  in  the  Gillespie  ease  had  granted  to  large  private 
Incomes  than  with  any  question  of  interference  with  federal 
power  in  Indian  affairs. 

As  said  by  the  court,  in  the  Helvering  case: 

* * % immunity  from  non-diseri  minatory  taxation 

sought  by  a private  person  for  his  property  or  gains 
because  lie  is  engaged  in  operations  under  a government 
contract  or  lease  cannot  be  supported  by  merely  theoreti- 
cal conceptions  of  interference  with  the  functions  of 
government.  Regard  must  he  had  to  substance  and 
direct  effects.  And  where  it  merely  appears  that  one 
operating  under  a government  contract  or  lease  is  sub- 
jected to  a tax  with  respect  to  his  profits  on  the  same 
basis  as  others  who  are  engaged  in  similar  businesses, 
there  is  no  sufficient  ground  for  holding  that  the  effect 
upon  tlio  Government  is  other  than  indirect  and  remote 

* * * (Pp,  3S6-387.) 

And  even  if  the  lessee  were  In  fact  an  agency  of  the  Govern- 
ment, “no  constitutional  implications  prohibit  a State  tax  upon 
the  property  of  an  agent  of  the  Government  merely  because  it 
is  the  property  of  such  an  agent.” 80 

\m  U,  a 370  (1938). 

yH  207  U,  S.  501  (1922).  But  see  dissenting  opinion  in  Hclvering  V, 
Producers  Carp.,  303  U.  S.  378,  387  (1938). 

ai  jn  original  form  til©  tax  immunity  of  governmeotal  lessees 
seemed  a relatively  innocuous  doctrine  designed  to  protect  tbe  income  of 
Hi?  Indian  words  of  the  nation.  Sc-o  Note,  51  llarv.  L.  Rev,  70 f,  712,  fn. 
30  (1038),  But  from  exemption  of  the  eross  Income  of  the  lessee  of 
Indian  lands,  the  cases  progressed  through  exemption  of  net  receipts 
to  serious  Impairment  of  the  taxing  powers  of  Oklahoma,  Choctaw, 
Okla.  <f  O-  H.  R , v.  Harrison , 235  XL  S.  292  (1014)  (gross  income  tax  ; 
rent  paid  directly  to  Federal  Government)  ; Judffta  Territory  Illuminat- 
ing Oil  Go , V.  Oklahoma,  240  U.  S,  522  (1916)  (leaseholds  of  Indian  land 
exempt  from  general  property  tax)  ; Howard  V,  Gipsy  Oil  Co,,  247  U.  S. 
503  (1018)  (gross  production  tax  In  lieu  of  property  taxes)  ; Gillespie  v, 
Oklahoma.  257  U.  8,  001  (1922)  (net  income  tax;  interstate  commerce 
analogy  rejected)  * Jaybird  Mining  Go.  v.  IVefr,  271  TJ.  S.  809  (1926)  (non- 
discriminatory  property  tax  on  ore  at  mine  before  sale).  But  of.  Indian 
Territory  Illuminating  Oil  Co,  v.  Board,  2B8  V,  8,  825  (1933)  (oil  taxable 
before  sale,  where  royalty  already  paid  to  Indians). 

33 ilroad  Co,  v,  Peniston,  18  Wall.  5,  83  (1873),  Of,  Glallum 

County  v.  United  States,  263  U,  S,  341  (1923).  See  also  discussion  of 
federal  income  tax,  infra , sec.  7B, 


It  is  to  be  noted,  however,  that  in  the  cases  overruled  the  taxei 
wore  levied  on  private  individuals  or  corporations  organized  for 
profit  and  which  were  only  incidentally  performing  a federal 
function.  A distinction  may  be  drawn  between  these  cases,  and 
eases  involving  a corporation  organized  solely  to  carry  out  gov- 
ernmental objectives,  such  as  the  tribal  corporations  organized 
under  the  Indian  Reorganization  Act  of  June  IS,  1D34,*1  and  it 
is  probable  that  an  attempt  by  a state  to  impose  income  or  other 
types  of  taxes  on  such  business  organizations  would  still  be  held 
a direct  burden  on  a federal  instrumentality.22 

There  seems  little  doubt  in  view  of  the  foregoing  that  the 
validity,  if  not  the  scope,  of  the  instrumentality  doctrine,  in  so  far 
as  it  relates  to  Indians,  their  property  and  their  affairs,  re- 
mains unchanged.  For  just  as  the  right  to  tux  the  lessee  of 
state  lands  does  not  include  the  right  to  tax  the  state  itself,  so 
the  right  to  tax  the  lessee  of  Indian  lands  does  not  imply  a right 
to  tax  the  Indians  or  tlicir  property. 

When  the  lands  pass  from  the  tribe  to  non-Indians  they  be- 
come, ordinarily,  subject  to  state  taxation.  Thus  a railroad  pur- 
chasing a right-of-way  through  a reservation  must  pay  taxes  on 
that  right-of-way  as  though  the  lands  were  entirely  withdrawn 
from  the  reservation,83  and  the  fact  that  property  owned  by  a 
railroad  is  subject  to  a right  of  reverter  In  an  Indian  tribe  does 
not  preclude  the  state  from  taxing  such  property  while  owned 
by  the  railroad,34 

On  the  other  hand  a state  may  contract  with  a tribe  that 
designated  lands  be  tax  exempt.  In  such  a case  it  has  been 
held  that  the  exemption  runs  with  the  lands  even  into  the 
hands  of  a non-Indian  purchaser.8®  Nevertheless,  as  pointed  out 
by  the  Court,  the  state  could,  as  a condition  to  permitting  the  sale 
of  the  lands,  require  that  the  right  to  exemption  be  waived,  in 
which  event  the  lands  in  the  hands  of  the  purchaser  would  be 
subject  to  state  property  taxes. 

In  the  exercise  of  its  plenary  power  over  the  Indian  tribes, 
Congress  may  expressly  subject  a privilege  or  a property  right 
of  the  tribe  to  state  taxation.  Thus  the  Act  of  May  29,  1924” 
provided  that— 

* * * the  production  of  oil  and  gas  and  other  minerals 

on  [unallotted  Indian  reservation  land,  other  than  land 
of  the  Five  Civilized  Tribes  and  the  Osage  reservation,] 
may  be  taxed  by  the  State  in  which  said  lands  are.  located 

* * * the  same  as  production  on  unrestricted  lands, 

* * *,  Provided , Hotmver , That  such  tax  shall  not  be- 

come a lien  or  charge  of  any  kind  or  character  against 
the  laud  or  the  property  of  the  Indian  owner. 


3148  Stat.  984. 

3?  See  Glallum  County  v.  United  States , 263  U.  8,  341  (3923). 

9*  Utah  and  Northern  Railway  V,  Fisher $ 116  TJ.  S,  28  (1883)  ; Maricopa 


and  Phoenix  Railroad  v.  Arizona,  1C6  U.  S.  347  (1895). 

3 4 choctaw r O.  & G.  R.  R.  V,  Mackey,  256  tl.  S.  531  (1921). 

& New  Jersey  v.  Wilson,  7 Crunch  164  (1812),  Cl,  Fink  v.  County 
Commissioners , 248  U-  S.  399  (1919)  I Sweet  v.  Schock,  245  U,  S-  192 


(1917). 

38  43  Stat,  244. 


SECTION  3.  STATE  TAXATION  OF  INDIVIDUAL  INDIAN  LANDS 


A,  TREATY  ALLOTMENTS 

The  earliest  individual  Indian  land  holdings  with  which  the 
eases  are  concerned  are  those  resulting  from  treaty.  The  early 
case  of  The  Kansas  Indians  involved,  among  others,  the  question 
of  whether  tribal  lands  conveyed,  pursuant  to  treaty,  to  tribal 
members  In  severalty  were  exempt  from  state  taxation.  As  we 
have  seen37  the  Court  was  of  the  opinion  that  since  “There  is 


Wall,  737,  756,  757  (1866).  See  Fn,  24  supra. 


no  evidence  * * * to  show  that  the  Indians  with  sepa- 

rate estates  have  not  the  same  rights  in  the  tribe  as  those  whose 
estates  are  held  in  common,”  and  since  “as  long  as  the  United 
States  recognizes  their  [the  tribes’]  national  character  they 
9 re  under  the  protection  of  treaties  and  the  laws  of  Congress, 
and  their  property  is  withdrawn  from  the  operation  of  State 
laws,”  the  individual  Indian  holdings,  as  those  of  the  tribe,  are 
exempt  from  state  taxation. 

Similarly,  lands  allotted  pursuant  to  treaty  to  a chief  of  the 
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Mifmiips  and  restricted  a*  to  alienation  remain  tax  exempt  even 
in  the  hands  of  the  heirs  of  ihe  allottee,  provided  that  tribal 
relations  are  maintained, 18 

With  the  growth  of  the  practice*  of  allotting-  tribal  lands  in 
severalty  the  question  of  their  exemption  from  state  taxation 
became  of  increasing  importance.  We  find  the  courts  holding 
uniformly  that  restricted  lands  within  an  Indian  reservation 
remain  exempt  from  taxation.  The  extent,  however,  of  their 
immunity  from  taxation  is  dependent  in  each  case  upon  the 
statute  under  which  the  allotment  is  made.  Conversely,  land 
held  by  individual  Indians  outside  an  Indian  reservation  is 
exempt  only  to  the  extent  that  it  is  declared  exempt  by  statute 
or  state  constitution  or  is  recognized  by  the  court  as  a federal 
instrument!]  1 ity.* 

B,  THE  GENERAL  ALLOTMENT  ACT 

The  division  of  tribal  lands  in  severalty  to  individual  Indians 
was  largely  accomplished  by  the  General  Allotment  Act  of  1S87,*0 
This  act  did  not  apply  to  all  the  Indians,  several  tribes,  including 
the  Five  Civilized  Tribes  inhabiting  the  Indian  Territory,  which 
has  since  become  a part  of  Oklahoma,  being  omitted,41  However, 
it  covered  all  Indian  tribes  except  those  explicitly  named,  and 
provided  for  the  allotment  to  individual  Indians  of  tracts  of  land 
for  their  own  use.  Under  it.  the  President,  was  authorized  to 
allot  to  individual  Indians  plots  of  land,  and  the  Secretary  of 
the  Interior  to  issue  patents 

* * * in  the  name  of  the  allottees,  which  patents  shall 

be  of  the  legal  effect,  and  declare  that  the  United  States 
does  and  will  hold  the  land  thus  allotted,  for  the  period 
of  twenty-five  years,  in  trust  for  tlie  sole  use  and  benefit 
of  the  Indian  to  whom  such  allotment  shall  have  been 
made,  * * * and  that  at  the  expiration  of  said  period 

the  United  States  will  convey  the  same  by  patent  to  said 
Indian,  or  his  heirs  as  aforesaid,  in  fee.  discharged  of  said 
trust  and  free  of  all  charge  or  In  cum  bra  uce  whatso- 
ever. « * * * (P.  389.) 

Buttressing  their  holding  with  the  argument  that  the  “trust'’ 
is  the  means  whereby  Ihe  Federal  Government  exercises  con- 
trol over  ihe  Indian  ward  in  order  to  fulfill  the  duty  of  care 
and  protection  which  it  owes  him,  the  courts  have  uniformly 
declared  the  subject  of  that  trust  a federal  Instrumentality  and 
hence  not  subject  to  state  taxation.  As  said  by  the  Supreme 
Court  **  in  quoting  a statement  of  the  Attorney  General : 

It  was  therefore  well  said  by  the  Attorney  General  of 
the  United  States,  in  an  opinion  delivered  in  1888,  “that  the 
allotment  lands  provided  for  In  the  Act  of  1887  are  exempt 
from  state  or  territorial  taxation  upon  the  ground  above 
slated,  * * * namely,  that  the  lands  covered  by  the 

net  are  held  by  the  United  States  for  the  period  of  twenty- 
five  years  in  trust  for  the  Indians,  such  trust  being  an 
agency  for  the  exercise  of  a Federal  power,  and  therefore 
outside  the  province  of  state  or  territorial  authority.  10 
Op.  Atty.  Gen.  161, 169,  (P.439,) 

The  courts  have  also  argued  that  the  lands  allotted  under  this  act 
are  not  subject  to  state  taxation,  on  the  theory  that  if  the  lands 

^ Wau  Pc-Man  Qua  v,  Aldrich . 28  Fed.  489  (C.  C.  Ind,  1886).  Cf. 
Lowry  V .Weaver,  15  Fed.  Cas,  No.  8584  (C.  C,  Ind,  1846), 
sti  PtnnOck  v,  Commissioners,  103  TJ.  S.  44  (3880), 

«Act  of  February  8,  1887,  24  Stat.  388.  See  Chapter  4,  sec.  11,  and 
Chapter  11. 

41  The  act,  by  its  terms,  did  not  apply  to  territory  occupied  by  the 
Cherokees,  Creeks,  Choctaws,  Chickosaws,  Seminoles,  Osages,  Miamics, 
Peorias,  Sacs,  and  Foxes,  in  the  Indian  Territory,  nor  to  any  reservations 
occupied  by  the  Seneca  Nation  in  New  York,  nor  to  a certain  strip  of 
land  in  Nebraska,  adjoining  the  Sioux  Nation  on  the  south.  For  a 
discussion  of  stale  taxation  of  the  lands  of  the  Five  Civilized  Tribes 
and  the  Gsages  see  Chapter  23. 

**The  trust  period  was  extended  from  time  to  time  by  various  Executive 
orders,  and  indefinitely  by  the  Act  of  June  18.  1934,  48  Stat  984. 

45  United  States  V.  Rickert . 188  U.  S-  432  (1903). 


were  taxable,  they  could  be  incumbered,  and  any  incumbrance 
would  prevent  the  United  States  from  fulfilling  its  trust 
obligation, 44 

Similarly,  lauds  allotted  under  authority  of  nets  incorporating 
the  General  Allotment  Act  by  reference  are  not  taxable®  In 
Murrain  v.  United  States 4R  the  court  said  that  the  exemption  arose 
from  the  legal  trusteeship  obligating  the  United  States  to  convey 
fret*  of  encumbrance,  rather  than  from  any  concept  of  “govern- 
mental wardship  over  a dependent  and  inferior  people.”  (I\  Sfii).) 

The  futility  of  exempting  the  hinds  and  not  the  improvements 
thereon  was  recognized  in  United  States  v,  Rickert41  wherein  the 
court  said : 

Looking  at  the  object  to  be  accomplished  by  allotting 
Indian  lands  in  severalty,  it  is  evident  that  Congress  ex- 
pected that  the  lands  so  allotted  would  be  improved  and 
cultivated  by  the  allottee.  But  that  object  would  he 
defeated  if  the  improvements  could  bo  assessed  and  sold 
for  luxes.  The  Improvements  to  which  the  question  refers 
were  of  a permanent  kind.  While  the  title  to  the  land 
remained  in  the  United  States,  the  permanent  improve- 
ments could  no  more  be  sold  for  local  taxes  than  could 
the  land  to  which  they  belonged.  Every  reason  that  can 
be  urged  to  show  that  the  land  was  not  subject  to  local 
taxation  applies  to  the  assessment  and  taxation  of  the 
permanent  improvements, 

* * * * * 

* * * The  fact  remains  that  the  improvements  here  in 

question  are  essentially  a part  of  the  lands,  and  their  use 
by  the  Indians  is  necessary  to  effectuate  the  policy  of  the 
United  States.  (P.  442, ) 

It.  is  clear,  of  course,  that  an  allotment  made  under  the  General 
Allotment  Act4 * * *"  remained  exempt  from  taxation  so  long  as  the 
land  was  held  in  trust  by  the  United  States,40  The  allottee  was 
thus  assured  that  his  lands  would  be  tax  exempt  for  at  least 
20  years  and  perhaps  longer.  However,  in  1900  E0  Congress  em- 
powered  the  Secretary  of  the  Interior,  before  the  expiration  of 
the  20-year  trust  period,  to  issue  a patent  in  fee  “whenever  lie 
shall  be  satisfied  that  any  Indian  allottee  is  competent  and 
capable  of  managing  his  or  her  affairs  + * The  duration 

of  the  exemption  came  thus  to  be  determined  according  to  the 
federal  Indian  policy  in  vogue  at  any  particular  time.61  Yet,  the 
importance  to  the  Indian  of  his  tax  immunity  can  hardly  be 
underestimated.  The  consequences  of  Ihe  vesting  of  a fee  patent 
have  been  expressed  in  Meriam,  The  Problem  of  Indian  Adminis- 
tration as  follows : 

* * * The  statistics  of  Indian  property  previously 

given  in  this  chapter  demonstrate  the  fact,  so  obvious  to 
persons  who  visit  the  Indian  country,  that  the  value  of 
the  Indian  lands  is  relatively  high  as  compared  with  the 


4*  Morrow  v.  United  Stales,  243  Fed.  854  (G.  C,  A.  8,  1917)  ; Board  of 
Covers,  y.  United  States,  100  F.  2d  929  (C.  G A.  10,  1038),  mod.  60  Sup, 
Gt,  285  (1939)  ; Glacier  County,  Mont.  v.  United  States,  99  F,  2d  733 
(C,  C.  A.  0,  1938)  ; United  States  v.  Benewah  County , Idaho , 200  Fed.  628 
(C,  G.  A,  0,  1923)  ; United  States  v.  Chchalia  County , 217  Fed,  281 
(D,  C,  W.  D,  Wash.  1914)  ; United  States  v.  Ferry  County,  Washington , 
24  F,  Supp.  39D  (B,  C.  E,  D.  Wash.,  1938)  ; see  United  States  y,  Ness  Perce 
County , Idaho,  05  F.  2d  232  (C,  O,  A,  9,  1938),  rehearing  den,  96  F.  2d  238 
(C,  0,  A.  9,  3 038), 

■»  B.  g.t  Nelson  Act  of  January  14,  1880,  25  Stat.  642,  643.  sec.  3, 
applied  to  Minnesota  Cliippewns  In  Morrow  v.  United  States,  243  Fed.  §54 
(G  C.  A.  8.  1917)  t of.,  United  States  v.  Spaeth,  24  F,  Supp.  465  I'D.  C. 
Minn,  1938)  ; Act  of  June  6,  1900,  31  Stat.  672,  678,  sec.  5 (Gomanches, 
Kiowns,  and  Apaches)  discussed  in  United  States  v.  Board  of  Cam'rs 
(Comanche  County ),  6 F,  Supp.  401  (B.  C.  W.  B.  Okla.  1934)  l Act  of 
March  3,  1893,  27  Stat,  557,  applying  to  the  Klckapoos  in  Indian  Terri- 
tory. Of.  United  States  v.  Hatthewson,  32  F.  2d  745  (G.  C.  A,  8,  1929), 

44  248  Fed.  854  (C.  C.  A.  8,  1917), 

4T1S8  U.  S.  432  (1903). 

*8  Act  of  February  8,  1887,  24  Stat.  388. 

United  States  v.  Rickert,  188  U.  S.  432  (1903). 

«Act  of  May  8.  1906,  34  Stat,  182, 

M Fpr  n discussion  of  such  policy  and  its  effects,  sea  Chapters  2 and  11, 
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Indians’  income  from  the  use  of  that  land.  The  general 
property  tax,  ai though  based  on  the  value  of  land,  must 
be  paid  from  income  unless  it  is  to  result  in  the  forfeiture 
of  the  land  itself.  Bad  ns  is  the  general  property  tax  from 
many  points  of  view,  it  is  peculiarly  had  when  applied  to 
Indians  suddenly  removed  from  the  status  of  a tax  exempt 
incompetent  and  subjected  to  the  full  weight  of  state  and 
local  taxation.  So  far  as  the  Indians  are  concerned,  tlie 
tax  violates  the  accepted  canon  of  taxation  that  a tax 
shall  he  related  to  the  capacity  to  pay.  The  levying  of 
these  taxes  has  without  doubt  been  an  important  factor 
in  causing  the  loss  of  Indian  lauds  by  so  large  a proportion 
of  those  Indians  who  have  been  declared  competent. 

The  policies  involved  in  making  individual  allotments 
and  issuing  fee  patents  brought  into  the  economic  prob- 
lems of  the  Indian  Service  the  difficult  subject  of  taxation. 
Under  the  allotment  act  the  incompetent  Indian  holding  a 
trust  patent  is  gener filly  exempt  from  taxation.  On  the 
day  he  is  declared  competent  and  is  given  Ids  fee  patent, 
he  straightway  becomes  subject  to  the  full  burden  of  state 
and  local  taxation.  The  more  common  form  of  taxation 
is  the  general  property  tax,  the  basis  of  which  is  the  value 
of  the  property  owned  and  the  burden  of  which  fulls 
heavily  on  land,  because  it  cannot  slip  out  from  under  in 
the  way  other  forms  of  property  frequently  do. 

Many  wise,  conservative  Indians,  with  a keen  power  to 
observe  the*  experience  of  others,  have  no  desire  to  progress 
to  the  point  where  they  will  be  declared  competent  and 
be  obliged  to  pay  taxes.  They  know  that  the  taxes  will 
consume  a large  proportion  of  total  income  and  that 
taxes  are  Inescapable.  To  thorn - to  achieve  the  status 
of  competency  means  in  all  probability” the*  ultimate  loss 
of  their  lands.  From  their  point  of  view  the  reward  for 
success  is  the  imposition  of  an  animal  fine,  (P,  477.) 

A policy  of  “great  liberalism”  inaugurated  in  1017  led  to  whole- 
sale patenting  in  fee  whether  the  allottee  desired  the  patent 
or  not.  Fairly  typical  is  the  following  description  by  the  Court 
of  Appeals  for  the  Tenth  Circuit : 63 

* * * Briefly,  the  record  discloses  that  In  the  year 

1918  patents  covering  the  lands  Involved  were  issued  to 
the  United  States  iit  trust  for  twenty-seven  Indians  to 
whom  the  lands  had  been  allotted  in  severalty.  Within 
two  years  thereafter,  fee  patents  were  Issued  to  these 
Indians.  It  is  stipulated  that  the  fee  title  was  granted  to 
the  Indians  without  any  application  on  their  part  and 
without  their  consent.  Apparently  there  was  some  op- 
position among  the  Indians  to  the  policy  of  the  Department 
sincl  some  had  said  that  they  would  nut  receipt  for  the 
fee  patents.  There  is  a letter  in  the  record  written  under 
date  of  April  24,  1938  from  the  office  of  the  Commissioner 
of  Indian  Affairs  to  the  special  superintendent  in  charge  at 
the  reservation,  instructing  the  latter  to  inform  the  Indians 
that  the  Secretary  of  the  Interior  “has  the  right  to  issue 
these  patents,  and  if  they  refuse  to  accept  them,  yon  are 
directed  to  have  the  patents  recorded  and  after  recording 
same,  to  send  them  to  the  patentees  by  registered  mail 
and  retain  the  receipt  cards  for  the  flies  ill  your  office.” 
(F.  734.) 

The  year  1921  saw  n reversal  of  policy  in  the  issuing  of  patents 
and  recent  years  have  witnessed  the  cancellation  of  such  patents  % 
and  a variety  of  suits  by  the  Federal  Government  seeking  to  re- 
cover taxes  paid  the  state  by  the  allottee,  to  enjoin  further  taxa^ 

62  Glacier  County,  Mont,  v.  United  States,  99  F.  2d  733  (C,  C.  A.  9, 
1938), 

Authority  for  such  cancellation  is  accorded  by  the  Act  of  February 
26,  1927,  44  Stab  1247,  which  provident 

* * * That  the  Secretary  of  the  Interior  is  hereby  authorised, 

in  liis  discretion,  to  cancel  any  patent  in  fee  simple  issued  to  an 
Indian  nlintfee  or  to  his  heirs  before  the  ond  of  the  period  of 
trust  described  in  the  original  nr  trust  patent  issued  to  such 
allottee,  or  before  the*  expiration  of  any  extension  of  such  period 
of  trust  bv  the  President,  whore  such  indent  in  foe  simple  was 
issued  without  the  consent  or  an  application  therefor  by  the 
allot  toe  nr  hv  his  heirs  : Provided,  That  tlm  patentee  has  not 
moftsagerl  or  sold  any  part  of  the  land  described  m such  patent  * 
Provided  also.  That  upon  cancellation  of  such  patent  in  fee  simple 
the  land  shall  have  the  same  status  as  though  such  fee  patent  had 
never  been  issued. 

See  also  Act  of  February  21.  1931.  46  Stat,  1205. 


tion  and  to  strike  allotments  from  the  tax  rolls.*4 *  In  all  these 
cases  the  Government  was  successful  on  a rationale  perhaps  best 
expressed  in  United  States  v.  Ncz  Perce  Comity,  Idaho ,K  as 
follows : 

* * * The  Allotment  Act,  as  well  as  the  trust  patent,  by 

plain  implication  granted  the  Indian  immunity  from  taxa- 
tion during  the  trust  period  or  any  extension  of  it.  and 
he  had  the  right  finally  to  receive  his  lands  “free  of  all 
charge  or  incumbrance  whatsoever.”  The  authorities  are 
uniform  to  the  effect  that  this  right  of  exemption  is  a 
vested  right,  ns  much  a part  of  the  grant  as  the  land  itself, 
and  the  Indian  may  not  be  deprived  of  it  by  the  unwanted 
issuance  to  him  of  a fee  patent  prior  to  the  end  of  the 
trust  period.  Choate  v.  Trapp , 224  U.  S.  665,  32  S,  Ct.  585. 
50  L.  Ed.  941;  Ward  v.  Love  County,  253  U.  S,  17,  40 
S,  Ct.  419,  64  L,  Ed,  751 ; United  States  v.  Benewah  County , 

9 Cir.,  290  F.  628 ; Morrow  v.  United  States , 8 Cir.,  243  F, 
8:14;  Board  of  Com'rs  of  Caddo  County  v.  United  States, 

10  Cir.,  87  F,  2d  55;  United  States  V,  Dewey  County t D.  C.f 
14  F.  2d  781  ; United  States  V,  Comanche  County . D,  C-,  0 F. 
tiltpp.  401;  United  States  v.  Cfiehalis  County , D..C.,  217  F. 
281.  Treaties  with  the  Indians  and  acts  of  Congress  rela- 
tive to  their  rights  in  property  reserved  to  them  have 
always  been  liberally  construed  by  the  courts.  The  de- 
pendent condition  of  these  wards  of  the  Government  makes 
it  imperative  that  doubtful  provisions  in  treaties  and 
statutes  he  resolved  in  their  favor.  This  court  in  United 
States  v.  Benewah  County,  supra,  as  early  ns  1923  de- 
clared that  the  Act  of  May  S,  1906,  should  be  held  to  mean 
that  the  action  of  the  Secretary  of  the  Interior  authorized 
by  It  can  be  had  only  on  the  application  of  the  allottee  or 
with  his  consent.  The  Act  of  February  26,  1927,  was  little 
more  than  a statutory  recognition  of  the  principle  there 
announced.  The  fee  patent  in  the  present  instance  was 
issued  during  the  trust  period,  nr  at  least  during  an  ex- 
tension of  that  period.  It  follows  from  what  has  been  snld 
that,  if  it.  was  issued  to  Carter  without  his  application  or 
consent,  his  laud  remained  Immune  from  taxation  during 
the  whole  of  the  time  from  1921  to  1932,  and  the  lien  of 
the  county  should  he  held  void,  (Pp.  235-236.) 

Therefore,  it  would  appear  that  the  allottee  under  the  General 
Allotment  Act  obtains  a vested  right  to  tax  exemption  which 
cannot  be  taken  from  him  without  his  consent,6*  Should  he,  on 
the  other  hand,  apply  for  the  issuance  of  a fee  patent  and  be  ac- 
corded one  pursuant  to  law,  there  seems  no  reason  to  believe  that 
his  lands  would  not  thereby  become  subject  to  state  taxation." 

C,  HOMESTEAD  ALLOTMENTS 

Lands  acquired  by  individual  Indians  under  the  general  home- 
stead laws  are  exempt  from  taxation  for  specified  periods 
following  the  date  of  issuance  of  the  patent  Section  15  of  the 
Homestead  Act  of  March  3,  1875, 60  extended  to  Indians  horn 
in  the  United  States  who  were  heads  of  families  or  over  21 
years  of  ago  and  who  have  abandoned  or  shall  abandon  tribal 
relations,  the  benefits  of  the  Genera L Homestead  Act  of  1862.® 
The  1S75  Act  defined  n tax  exemption  for  a 5-year  period  by 
providing  that  the  title  to  the  lands  acquired  tinder  it 

* * * shall  not  be  subject  to  alienation  or  incum- 

brance, either  by  voluntary  conveyance  or  the  judgment. 


04  United  States  V,  Benewah  County,  290  Fed,  628  (C.  C.  A,  9.  1923)  ; 
United  State*  v.  Board  of  Oo»»Vs,  0 F.  Supp,  401  (D.  C.  W,  D,  Okla. 
1934}  ; United  States  v.  Ferry  County,  Washington •,  24  F.  Supp.  309 

(D.  C.  E.  D.  Wash.  193S), 

95  F.  2d  232  (C.  C.  A,  9.  1938). 

m United  State#  v.  Ferry  County,  Washington , 24  F.  Supp.  399  (D.  C. 
E.  D.  Wash,,  1938).  For  an  account  of  legislation  designed  to  deal  with 
this  situation,  see  Chapter  5.  sec.  11B, 

67 Ibid.  Accord:  50  L.  D.  091  (1924). 

58  IS  Stat  402,  420. 

5»,Act  of  May  20,  1802,  12  Stat.  392,  allowing  citizens  ovei  21  or 
heads  of  families  to  eater  a quarter  section  of  public  lands.  This  act 
was  thought  not  to  include  Judin  ns  because  they  were  not  considered 
citizens.  United  States  v,  Joyce,  240  I*’nd.  610  (C.  O.  A.  8,  1917), 


393 


TAXATION 


260 


decree,  or  order  of  any  court,  and  shall  he  and  remain 
imiliemibie  for  a period  of  five  years  from  the  date  of  the 
patent  issued  therefor/'"  * * * 

This  act  was  supplemented  by  the  Act  of  July  4,  1S54/1  which 
applied  the  homestead  laws  to  Indians  generally  who  had  lo- 
cated on  public  hinds  rather  than  to  a specified  class, and 
contained  a 25-year  w trust  period  provision  almost  identical 
to  that  contained  in  the  General  Allotment  Act64  The  same 
principles  applied  to  the  General  Allotment  Aet  allotments  would 
seem,  therefore,  applicable  to  lands  acquired  under  the  1S84 
Act/5 

D.  LAND  PURCHASED  WITH  RESTRICTED  FUNDS 

In  1028  the  Meriam  report  on  “The  Problem  of  Indian  Ad- 
ministration” was  published.  Its  authors  had  had  occasion  to 
study  the  then  perplexing  problem  of  the  taxability  of  lands 
purchased  with  restricted  funds  and  their  comments  concerning 
it  are  particularly  enlightening : 

* * * A perplexing  problem  confronting  the  Indian 

Office  today  is  the  taxation  by  the  states  of  the  lands 
purchased  for  the  Indians  with  their  restricted  funds 
which  are  under  the  supervision  of  the  Office,  The  vol- 
ume of  such  purchases  is  large  because  the  allotments 
originally  made  to  the  Indians  are  often  not  suitable  for 
homes.  These  original  allotments  must  be  sold  and  new 
property  purchased  if  the  Indians  are  to  be  started  on  : 
the  road  to  belter  social  and  economic  conditions,  In 
order  to  preserve  these  new  lands  for  the  use  and  benefit 
of  the  Indian  owner,  it  bus  been  the  uniform  rule  to 
impose  upon  them  the  restrictions  which  existed  upon 
the  funds  with  which  they  were  obtained.  Some  states 
are  claiming  and  exercising  the  power  to  tax  such  lands. 
Since  the  Indian  owner,  on  account  of  his  lack  of  ready 
funds  or  his  Insufficient  sense  of  public  responsibility, 
either  cannot  or  will  not  pay  taxes,  the  result  is  that 
the  lands  purchased  for  his  permanent  home  are  speedily 
slipping  from  him  and  he  himself  Is  becoming  a homeless 
public  charge.  This  unfortunate  situation  is  rendered 
more  acute  because  the  terms  of  the  deeds  prohibit 
alienation  by  voluntary  act,  and  thus  the  Indian  owner 
is  not  able  either  to  mortgage  or  sell  his  lands  to  secure 
for  himself  the  interest  that  he  may  have  in  the  land 
over  and  above  the  delinquent  taxes, 

The  United  States  Supreme  Court40  held  at  an  early 
date  that  the  allotted  lands  of  the  Indians,  the  title  to 
which  was  held  in  trust  by  the  United  States,  were  not 
taxable  by  the  states*  The  policy  of  allotting  land  to 
the  Indians  and  holding  the  title  to  it  in  abeyance  until 
midi  time  as  they  could  be  trusted  with  Its  full  and  free 
control  had  been  adopted  by  the  national  government 
as  a means  for  more  fully  civilizing  the  Indians  and 
bringing  them  to  the  position  where  they  could  assume  the 
full  responsibility  of  citizenship.  The  lands  were  there- 
fore the  instrumentalities  of  the  United  States,  and  as 
such,  by  virtue  of  longstanding  principles  of  constitu- 
tional law,  not  taxable  by  the  several  states.  To  this 
unquestioned  decision  may  he  added  the  ruling  that,  in 
the  event  of  the  sale  of  the  allotted  lands  by  govern- 


fttJ  §ee  United  States  V,  Hammer,  241  U.  3.  379  (1916). 

«23  Stnt,  76,  96. 

The  1875  Act  was  also  supplemented  by  the  Act  of  January  38,  1881. 
21  Stat,  315,  making  funds  available!  to  the  Wiliiiebaffoes  of  Wisconsin 
so  they  could  avail  themselves  of  the  benefits  of  it.  That  act  expressly 
provided  that  titles  acquired  by  the  Winnebagoos  should  be  nontuxuble 
for  20  years  from  date  of  issuance  of  the  patent. 

42  For  discussions  comparing  the  two  acts,  see  United  States  v. 
ITemmer,  241  TJ,  §,  379,  384—385  (1916)  * United  States  v_  Corporation 
of  the  President  Etc „ 101  F,  2d  156  (0.  C.  A,  10.  1939). 

63  This  trust  period  was  extended  to  1945  by  Executive  orders  Issued 
under  authority  of  Act  of  .Tune  21,  1906.  34  Stilt.  825,  320,  and 
indefinitely  under  the  Act  of  June  18,  1934,  48  Stat,  984, 

84  See  sec.  3B,  supra. 

65  See  discussion  of  General  Allotment  Act.  supra,  sec.  3B,  Also  Be* 
United  States  v,  Jackson , 2S0  U.  S.  183  (1930). 


mental  consent,  the  proceeds  being  simply  the  medium 
for  which  the  lands  were  exchanged,  were  likewise  held 
in  triint  by  the  government  and  not  taxable  41  The  Sn- 
promo  Court  1ms  also  sustained  the  power  of  the  Secre- 
tary of  the  Interior,  in  whom  is  vested  the  discretion 
to  permit  the  conveyance  of  Indian  lands,  to  allow  such 
conveyance  on  the  sole  condition  that  the  proceeds  bo 
invested  in  lands  subject  to  his  control  in  the  matter 
of  sale/3 

4"  United  States  v.  Rickett,  lgg  XT.  g.  432,  (1903). 

41  National  Bank  at  Cum  met  er,  y.  Anderxnn . 147  Fed.  ST  1 C. 
C.  A.  Dili  Cir,  1900)  ; United  States  v.  Thurston  Count)/,  143 
Fed.  287  (C.  C.  A.  Sth  Cir.  I90G), 

4-  United  Stat*  s v.  Sunderland..  206  TJ.  S,  220  (1924)  See 
alf©_  United  States  v.  Brown,  8 Fed.  2nd  504  (C.  C.  A.  Sili  Cir, 
1925),  holding  that  the  Secretary  of  the  Interior  nmy  purchase 
lands  for  the  Indians  with  money  arislnjt  from  the  tense  of 
restricted  lands,  and  restrict  the  title  of  the  lands  pureluiHed. 

In  spite  of  the  intimation  from  these  cases  and  from 
the  express  decisions  of  two  district  courts  of  the  North- 
west43 more  favorable  to  the  Indians,  the  exemption  from 
state  taxes  of  restricted  lands  purchased  for  them  by  the 
government  with  their  restricted  funds  is  in  a precarious 
situation.  In  a case  which  was  taken  to  the  United 
States  Supreme  Court4*1  it  was  held  that  lands  purchased 
With  trust  funds  for  an  Osage  Indian,  and  made  inalien- 
able without,  the  consent  of  the  Secretary  of  the  Interior, 
were  yet  taxable.  This  decision,  however,  did  not  involve 
necessarily  the  declaration  of  a general  principle,  since 
the  ruling  was  occasioned  by  the  fact  that  the  special  act  46 
under  which  these  particular  funds  wore  released  to  the 
allot  tee  gave  to  tin*  Secretary  no  authority  to  control  said 
funds  after  such  release.  In  this  ease,  moreover,  U was 
not  shown  that  the  money  released  from  the  trust  was 
invested  directly  in  the  property  purchased.  The  thought 
of  the  court  is  perhaps  shown  in  its  closing  remark, 
“Congress  did  not  confer  upon  I lie  Secretary  of  the  In- 
terior authority  * * * to  give  to  property  purchased 

with  released  funds  immunity  from  state  taxation. " By 
a series  of  recem  decisions  10  the  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit,  although  omitting  some  dicta 
favorable  to  the  Indian  position,  has  uniformly  sustained 
state  taxation  of  lands  purchased  for  the  Indians  with 
their  restricted  funds  and  made  subject  to  alienation  only 
with  the  consent  of  the  Secretary  of  the  Interior,  and 
has  declared  itself  committed  to  the  proposition  that  such 
lands  are  taxable/11  One  of  these  cases  was  affirmed  by 
the  United  States  Supreme  Court47  in  a par  curiam  de 
cision  on  the  somewhat  doubtful  authority  of  the  McCurdy 
case  finpra.48 

43  United  Staten  v.  Nest  Pcrcc  Count}/,  267  Foil.  495  (B.  C. 
Idaho,  1917)  ; United  States  v.  Yakima.  County,  274  Fed.  115 
(D.  C,  E.  Dl  Wash.  1921 ) . 

u Unitrd  States  V.  McCurdy,  246  U.  S.  263  (1918). 

Section  5 of  the  net  of  April  18.  1912. 

4a  United  States  v.  Gray,  284  Foil,  103  (1022)  ; United  States  V, 
Ransom,  284  Fed.  108  (1922)  ; United  States  y,  Broivn,  8 Fed. 
2»d  584  (1925),  dictum  ; United  States  v.  MUmmert , 15  Fed.  2nd 
926  (J92G). 

47  t nit  erf  States  v.  Ransom , 263  TT,  g.  691  (1924). 

1,8  United  States  V,  McCurdy , 246  U,  S.  203  (1018), 

The  declaration  by  the  Circuit  Court  of  Appeals 46  that 
the  national  government  has  no  authority  to  withdraw 
from  state  taxation  lands  formerly  subject  thereto  is 
certainly  not  tenable.  Congress  has  the  power  to  relieve 
from  the  burden  of  state  taxes  a governmental  instru- 
mentality, whether  a post  office  or  a home  for  the  govern- 
ment’s Indian  wards,  and  it  matters  not  that  the  prior 
status  of  the  property  may  have  been  such  that  the  state 
could  freely  tax  It. 

^United  States  v.  Brown , 8 F.  2d  584  (1925),  dictum. 


On  the  other  hand,  some  courts  have  held  that  where  land  is  pur- 
chased for  an  Indian  with  restricted  funds  from  another  Indian  who  held 
it  tax  exempt,  it  Is  tax  exempt  in  the  bands  of  the  new  purchaser,  the 
reason  given  being  that  the  lands  and  funds  involved  were  at  all  times 
used  by  the  United  States  in  the  discharge  of  its  obligation  to  its 
Indian  wards,  McQeehan  v.  Ashland  County,  192  Wis.  177,  212  N.  W. 
283  (1927)  i United  States  v.  G.  Meriwether  (D.  C.  IS,  B,  OkJa.  June  14, 
1934).  Justice  file  No.  90-2-11-431;  Marble  v.  King  (D.  C,  N,  D.  Okla. 
August  27,  1034)  Justice  File  No.  90-2-5-30;  United  States  v.  Stone 
(B.  C,  W.  B,  Okla,  September  29,  1934),  Justice  File  No,  90-2-11-322. 
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If,  as  bn*  been  infot/rccl,  there  bu  doubt  a3  to  the  In-  , 
tom  ion  of  Congress  u*  gfvu  immunity  from  state  tasinion, 
it  is  I'ccuiiiiimiutart  that  legislation  bv  secured  exiitosslj 
vonf erring  tin1  exemption,  Thu  states  will  not  .softer  from 
such  a pmeuee,  for  in  U’Utru  for  tin?  lost  taxes  ou  l he 
tMirelmseil  lands  will  hr  Urn  subjection  to  the  state  taxing 
power  of  the  roJin«|Hi*lwd  lands,  or  of  the  funds  used  m 
making  the  new  uiircliaee.  , 

Funding  liilgntiim  .shim Ul,  of  eour&e,  b*  pressed  to  a 
finiil  toiu-lusicm  with  all  possible  Hpeed  in  order  that  the 
existing  um-ortiiiutv  be  ended.  Should,  it  transpire  that 
those  Indian  lands  arc  taxable,  then  the  national  govern- 
ment must  fairly  consider  the  nature  of  the  duty  to  the 
ward  of  the*  guardian  who  has  employed  the  wards  tax- 
exempt  funds  in  purchase  property  oil  the  express  or  Im- 
plied mi srep  reset  i t a t if j n that  the  newly-nirqulred  property 
Is  likewise  exmupt.  Several  Indians  have  (rani  plained  to 
tlm  snwcv  staff  that  they  are  being  taxed  despite  the 
formal  assurance  of  Indian  Service  employees  that  the 
l:i  ml  imrehnsed  for  them  would  be  exempt  from  tax- 
ation^ (Dp.  705-T0S.) 

In  the  ease  of  Shatr  v,  CJtbwmZdhnisvr  Oil  Cor?.*  lands  out- 
side a reservation  purchased  with  restricted  Indian  funds  and 
subject  to  a restraint  against  alicnatloa  were  hold  subject  to 
state  property  taxation.  The  court,  however,  recognized  the 
fact  that: 

There  are  'noun?  instrumentalities  which,  though  Cou- 
trress  iiuiv  protect  them  from  slate  taxation,  will  muei- 
tpeicW  he  subject  to  that  taxation  unles*  Congress  speaks, 

(p.  nsi.) 

Thereafter  by  the  Act  of  Tune  20,  103G,09  Congress  expressly 
exempted  such  lauds  from  state  taxation.  In  order  that  its 
purpose  and  meaning  may  he  more  fully  understood,  both  section 
1 ami  section  2 of  the  1036  Act  are  quoted  in  full; 

That  there  is  hereby  authorized  to  be  appropriated, 
out  of  any  money  in  the  Treasury  of  the  United  States  not 
otherwise  appropriated,  the  sum  of  $25,000,  to  he  expended 
under  swell  rules  and  regulations  as  the  Secretary  of  the 
Interior  may  prescribe,  for  payment  of  taxvs,  including 
penalties  and  Interest,  assessed  against  individually 
owned  Indian  land  the  title  to  which  is  held  subject  to 
restrictions  against  alienation  or  encumbrance  except 
with  the  consent  or  approval  of  the  Secretary  of  the 
Interior,  heretofore  purchased  out  of  trust  or  restricted 
funds  of  an  Indian,  where  the  Secretary  finds  tlmt  such 
land  was  purchased  with  the  understanding  and  belief 
on  the  parr  of  said  Indian  that  after  purchase  it  would 
he  non  taxable,  and  for  redemption  or  micquisltlon  of  any 
such  laud  heretofore  or  hereafter  sold  for  nonpayment  of 
taxes, 

Seo.  2,  All  lands  the  title  to  which  is  now  held  by  an 
Indian  subject  to  restriction*  against  alienation  or  encum- 
brance except  with  the  consent  or  approval  of  the  Secre- 
tary of  the  Interior,  heretofore  purchased  out  of  trust  or 
restricted  funds  of  said  Indian,  are  hereby  declared  to  be 
i nstru men tn  1 iti es  of  the  Federal  Government  and  shall 
be  non  taxable  until  otherwise  directed  by  Congress, 

The  1037  amendment™  to  section  2 of  the  above  act  reads  as 


follows ; 

All  homesteads,  heretofore  purchased  out  of  the  trust 
or  restricted  funds  of  Individual  Indians,  are  hereby  de- 
clared to  be  i nstru  in  outn  li  ties  of  the  Federal  Government 
and  shall  he  nontaxable  until  otherwise  directed  by  Con- 
gress: Provided , That  the  title  to  such  homesteads  shall 
he  held  subject  to  restrictions  against  alienation  or  encum- 
brance except  with  the  approval  of  the  Secretary  or  the 
Interior i Ami  provided  further , That  the  Indian  owner  or 


«7  Tlio  legislation  referred  to  was  flimlly  enacted  in  1030,  Act  of  June 
20,  1030,  40  Slat.  1542.  Cf„  Act  of  June  30,  1982,  4?  Stal.  474. 

-»27G  TJ.  n.  575  (1928).  _ _ _ 

^49  Stnh  1542,  Upheld  in  United  States  v.  Board  of  Gotnmrs,  -b 
F.  Snpp.  270  m.  C,  N-  I).  Okln,  1939). 
is  Act  of  May  19,  1937,  §0  Stat.  188. 


owners  shall  select,  with  the  approval  of  the  Secretary 
of  the  Inu-rmis  either  the  agricuhural  and  grazing  lamia, 
nut  exceeding  a tuial  of  one  hundred  and  sixty  acres,  in 
the  village,  town,  or  eily  properly,  not  exceeding  in  cost 
$0,000,  to  he  designated  as  a boniest ead. 

The  1930  Act  was  pimsed  to  owlnblLsli  the  tax-exempt  inn  of  the 
lands  purchased  with  restricted  funds  under  the  guidance  and 
direction  of  the  Interior  ix-pai-tiiieiit  as  tax-exempt  binds.  After 
the  passage  of  the  net.  it  was  found  that  section  2 had  applica- 
tion to  such  a largo  quantity  of  lands  Hint  a bill  was  introduced 
in  Congress  for  Us  repeal.  This  hill  wa^  however,  amended  on 
the  recommendation  of  the  Semite  Committee  on  Indian  Affairs 
to  provide  for  restricting  the  tax  exemption  to  homesteads  pur- 
chased with  trust  or  restricted  funds  nil  her  than  for  repealing 
the  tax  exemption  entirely,  and  tins  hill  was  passed  in  this 
amended  form.  The  report  of  the  Semite  Committee  in  which 
this  recommendation  was  made  contains  the  following  pertinent 
statement  of  the  purpose  of  the  103G  Act  and  the  1037 


amendment : 


The  said  net  of  June  20,  103G  (49  Slat,  L.  lo42)  was 
designed  to  bring  relief  and  reimbursement  to  Indians 
who  by  failure  to  pay  luxes  lmvc  lost  or  now  are  in  danger 
of  losing  lands  purchased  for  them  under  supervision, 
advice,  and  guidance  of  the  Federal  Government,  which 
losses  were  not  the  fault  of  the  Indians,  hut.  were  pur- 
chased with  the  understanding  and  belief  on  their  part 
aiul  induced  by  representations  of  the  Government  that  the 
lands  he  nonlaxahlu  after  purchase.  It  was  intended  that 
such  lands  would  he  redeemed  out  of  the  fund  of  $*0,000 
authorized  to  he  appropriated  under  the  provisions  of  said 
act  of  June  20,  1030  (49  Stilt.  L.  1542). 

Hineo  the  passage  of  said  act  of  June  20,  1936  (4J  St  at, 
Jj  1512),  it  was  found  the  provisions  of  section  2 thereof 
would  apply  to  lamia  and  other  property  purchased  by 
restricted  Indian  funds,  which  would  exempt  from  taxa- 
tion vast  quantities  of  property,  such  as  business  buddings, 
farm  lauds  which  are  not  homesteads,  etc. 

The  Coin  miss  Ion  or  of  Indian  Affairs  appeared  hotore 
the  committee  and  suggested  the  amendment  herein  pro 
nosed  which  proposed  amendment  was  adopted  and  herein 
recoin  mended  by  your  committee,  t Senate  Report  No,  332. 


In  United  Stales  v.  Board  of  Com'rs.,n  the  court,  in  construing 
these  statutes,  held  that  Congress  lind  the  power  to  define  federal 
instrumentalities,  and  that  the  1036  Act  clearly  applied  to  prevent 
taxation  for  1936  ” of  real  estate  used  for  both  residence  and 
business  purposes  which  was  purchased  with  restricted  funds 
of  Osage  Indians.  The  court  said  that  the  act  applied  to  Indians 
hi  general,  and  was  not  made  Inapplicable  to  the  Gsages  by 
reason  of  prior  acts  referring  specifically  to  Osage  homesteads. 
In  an  unreported  case,  the  same  court  applied  these  statutes  to 
prevent  taxntion  of  homesteads  purchased  with  trust  funds  held 
on  deposit  by  the  United  States  for  Pawnee  Indians  in  lieu  of 


allotment,73 

The  further  extent  of  the  operation  of  these  statutes  i§  not 
known  at  the  present  time,  but  they  express  the  clear  intent  of 
Congress  to  continue  homesteads  of  Indians  tax  exempt,  whether 
the  homestead  was  purchased  for  the  Indian  or  allotted  to  him.74 


?i  2G  F.  supp.  270  (D,  C.  N.  T>-  Okln.  1939)  (Osage  County).  The 
cart  followed  the  view  expressed  in  50  I,  D,  48  (1937)  as  to  the 
ipplicnmiify  of  the  1936  net  to  the  Gsages. 

72  Tlie  court  held  that  the  act  was  in  force  at  the  date  of  levy  -which 

vas  the  critical  date.  . , 

<3  United  States  V.  Board  of  County  Gomrs.  of  Pawnee  County*  Q l * 
(D.  C.  N,  p.  Okla..  January  19,  1939),  Justice  File  No. , 90-^11 
74  For  a discussion  of  questions  of  tax  exemption  not  yet  passed  por 
)y  tile  courts,  sec  Op.  Sol.  I.  D„  M.29S67  (1030).  Anil  of,  letter  of 
attorney  General  dated  October  6,  1039,  declining  to  pass  upon 
:berein  < 
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SECTION  4.  STATE  TAXATION  OF  PERSONAL  PROPERTY 


Wherever  personal  property  is  acquired  by  or  for  tribal  Indians 
for  use  on  Indian  reservation  lands  in  connection  with  or  in 
furtherance  of  the  polity  adopted  by  the  Government  in  encour- 
aging the  Indians  to  cultivate  the  soil  and  to  establish  permament 
homes  and  families,  or  otherwise  aid  in  their  economic  rehabili- 
tation, such  property  may  not  be  taxed  by  the  state,76  The 
Immunity  exists  whether  the  property  be  purchased  with  moneys 
held  in  trust  by  the  United  States  for  the  Indians  or  with  moneys 
accruing  to  the  Indians  from  other  federal  sources.  The  reason 
behi nd  this  doctrine  of  immunity  is  that  the  state  has  no  power, 
by  taxation  or  otherwise,  to  retard,  impede,  burden,  or  control 
the  operations  or  instrumentalities  employed  by  the  Federal 
Government  in  carrying  into  execution  the  powers  lawfully 
vested  in  it. 

In  United  States  v.  Thurston  County  ™ the  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit  ruled  that  the  proceeds  of  the 
sales  of  allotted  lands  held  in  trust  by  the  United  States  were 
exempt  from  state  taxation  for  the  reason  that  the  proceeds 
like  the  lands  from  which  they  were  derived  constituted  an 
instrumentality  lawfully  employed  by  the  Government  In  the 
exercise  of  its  powers  to  protect,  support  and  instruct  the 
Indians,  The  court  said,  among  other  things : 

The  allotted  lands  were  held  in  trust  by  the  United 
States  for  the  benefit  of  those  to  whom  they  were  as- 
signed, and  their  heirs,  under  the  acts  of  August  T.  1882, 
and  February  S,  18ST.  The  proceeds  of  the  sales  of  these 
lands  have  been  lawfully  substituted  for  the  lands  them- 
selves by  the  trustee.  The  substitutes  partake  of  the 
nature  of  the  originals,  and  stand  charged  with  the  same 
trust.  The  lands  and  their  proceeds,  so  long  as  they  are 
held  or  controlled  by  the  United  States  and  the  term  of 
the  trust  has  not  expired,  are  alike  instrumentalities  em- 
ployed by  it  in  the  lawful  exercise  of  its  powers  of 
government  to  protect,  support*  and  instruct  the  Indians* 
for  whose  benefit  the  complainant  holds  them,  and  they  are 
not  subject  to  taxation  by  any  state  or  county,  (P.  ) 

The  doctrine  of  the  foregoing  case  was  approved  In  United 
States  v.  Pearson?1  a case  involving  issue  property,  that  is, 
property  issued  to  the  Indians  by  the  Federal  Government 
Immunity  from  state  taxation  was  there  extended  to  per- 
sonal property  which  could  be  traced  and  identified  as  issue 
property,  the  increase  of  issue  property,  property  purchased 
with  the  proceeds  of  the  sale  of  issue  property,  property  pur- 
chased with  the  proceeds  of  the  sale  of  the  increase  of  issue 
property,  property  for  which  similar  issue  property  has  been 
exchanged  for  similar  use,  the  increase  of  property  received  in 
such  exchange,  the  increase  of  issue  property  exchanged  for 
similar  property  for  similar  use,  and  property  purchased  with 
money  given  to  the  Indians  by  the  United  States. 

To  the  same  general  effect  is  United  States  v,  Dewey  County  7$ 
and  United  States  v,  Rickcri™  In  the  case  last  cited  the  court 
held  that  personal  property  consisting  of  horses,  cattle,  and  other 
property  issued  by  tbe  United  States  to  the  Indians  and  used  by 
them  on  their  allotments  was  not  subject  to  assessment  and  tax= 
atlon  by  the  state. 

For  the  same  reason  that  property  purchased  by  Indians  with 

75  This  immunity  extends  to  the  personalty  of  a half-blood  Indian 
adopted  into  a tribe*  United  States  y,  Heyfron , IBS  Fed,  984  (C,  C,  Mont, 
1900),  and  in  fact  to  the  personality  of  any  recognized  member  of  an 
Indian  tribe.  United  State*  y,  Higgins,  103  Fed,  348  (O.  C,  Mont,  1900). 
But  c/.  United  States  v,  Higgins , 120  Fed,  609  (C.  C,  Mont.  1901). 

16  143  Fed,  287  (C.  C.  A,  8,  1906), 

7f  231  Feci.  270  (D.  C-  8.  Dak.  1916). 

78  14  F.  2d  784  (D.  C,  S,  Dak,  1926),  afFd.  sub  nom.  Dewey  County 
y.  United  StateBf  26  F.  2d  434  (C.  G.  A.  8,  1928),  cert,  den,  278  U.  Sa  649, 

™ 188  U.  S.  432  (1903).  And  sec  McKnight  y.  United  States,  130  Fed, 
659  <C.  C.  A.  9,  1904). 


restricted  funds  and  property  issued  to  the  Indians  by  the  Gov- 
ernment arc  Government  instrumentalities,  property  purchased 
by  the  Indians  pursuant  to  a specific  plan  for  economic  rehabili- 
tation approved  by  the  Government  and  carried  out  under  Gov- 
ernment supervision  should  likewise  be  recognized  as  a Govern- 
ment instrumentality.  As  said  by  the  Solicitor  of  the  Interior 
Department : m 

Th©  purchase  of  property  by  the  Indians  themselves  in 
accordance  with  an  economic  plan  worked  out  with  the 
Government  is  supplanting*  as  a method  of  assuring  the 
possession  by  Indians  of  productive  property,  the  old 
method  of  the  Government’s  issuing  such  property  to  the 
Indians.  From  a legal  viewpoint  the  purpose  and  con- 
cern of  the  Government  are  identical  whether  the  plow 
or  the  cattle  are  bought  by  the  Indian  with  Individual 
Indian  Moneys,  the  expenditure  nf  which  has  been  ap- 
proved by  the  Superintendent,  or  bought  by  the  Indiana 
with  revolving  loan  funds  or  judgment  fund  money*  pur- 
suant to  a plan  of  rehabilitation  approved  by  the  Super* 
intendent*  or  bought  by  the  Superintendent  with  gratuity 
funds  and  issued  to  the  Indians.  The  reasoning  of  the 
courts  applies  equally  to  these  procedures,  except  that  in 
the  cases  above  cited  the  Government  bad  an  ownership 
interest  as  the  title  to  the  property  was  found  to  be  in 
the  United  States.  The  form  of  title,  while  indicative  of 
the  interest  of  the  Government,  is  not,  in  my  opinion*  the 
determining  factor*  The  Important  factor  is  the  acqui- 
sition and  use  of  the  property  in  execution  of  u govern- 
ment plan  for  the  Indians, 

There  are  apparently  no  cases  determining  the  right  of  the 
state  to  tax  personal  property  of  an  Indian  on  a reservation 
Which  is  not  used  pursuant  to  some  federal  plan.  Apparently 
no  state  has  attempted  to  collect  such  a tax.  The  doctrine  that 
Indians  on  a reservation  are  not  subject  to  state  law  in  the 
absence  of  congressional  authority Bl  would  indicate  that  any 
such  tax  would  be  invalid. 

On  the  other  hand,  personalty  issued  to  an  Indian  by  the  Fed- 
eral Government  and  used  by  him  outside  the  reservation  is 
taxable  by  the  state.8* 

Personalty  owned  by  non-Indians  but  held  on  an  Indian  reser- 
vation 1h  subject  to  state  taxation.' 83  This  is  true  even  though  the 
personalty  belongs  to  a Catholic  mission  situated  on  an  Indian 
reservation  and  devoting  both  the  personalty  and  the  proceeds 
therefrom  to  the  welfare  of  the  Indians,  In  so  deciding  the 
Supreme  Court  declared : st 

Taking  the  complaint  as  it  is,  it  shows  on  its  face  that 
the  Indians  have  neither  any  legal  nor  equitable  title  to 
the  property,  neither  have  they  any  legal  or  equitable  right 
to  its  beneficial  use,  and  it  also  appears  from  the  complaint 
that  the  property  is  owned  unconditionally  and  absolutely 
by  the  plaintiff.  The  plaintiff,  as  the  owner  of  these  cattle, 
may,  at  any  time*  abandon  its  present  manner  of  using 
them  and  may  devote  them,  or  any  income  n rising  from 
their  ownership,  to  any  other  purpose  it  may  choose,  and 
the  Indians  would  have  no  legal  right  of  complaint.  The 
plaintiff  might  refuse  to  spend  another  dollar  upon  the 
Indians  upon  these  reservations*  and  refuse  to  further 
maintain  or  aid  them  in  any  way  whatever,  and  no  right 
of  the  Indians  would  be  thereby  violated,  nor  could  they 
call  upon  the  courts  to  enforce  the  application  of  the  plain- 
tiff's property*  or  the  income  thereof,  to  the  same  purposes 
the  plaintiff  had  theretofore  applied  them.  There  Is  noth- 


w Op,  Sol.  J,  D.,  M-30449,  May  8,  1940- 
81  See  Chapter  6, 

52  United  Slates  v.  Porter,  22  F.  2d  3G5  (C,  C,  A,  9.  1927), 

^ Thomas  v.  Gay , 169  U.  S,  264  (1898)  ; Wagoner  v.  Evans,  170  D.  S, 
588  (1898)  ; Catholic  Missions  \\  Missoula  County,  200  U,  S,  118  (1906)  ; 
Truaeott  v.  Hurlbut  Land  d Cattle  Co „ 73  Fed.  60  (C,  C,  A,  9,  1806), 
app,  diem.  §ub  nom.  Hurlbut  Land  & Cattle  Co,  v.  Truaeott,  160  U,  S, 
710  (1807). 

Catholic  Missions  v.  Missoula  County,  200  U,  S,  118  (1906), 
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lug  In  Mormon  Church  v.  United  Slate,*.,  130  U,  S*  1,  which 
In  the  remotest  doguM*  applies  to  this  eiiso.  ^ This  court  lias 
horetofuri*  determined  that  the  Indians’  iiitcrcHt  in  this 
kind  of  property,  situated  on  their  reservations,  was  not 
Hiilficieni  to  exempt  sueli  property,  when  owned  by  private 
individuals,  from  taxation,  Thomas  v,  On]/,  1(H)  U.  H.  2(54; 
Wagoner  v.  Evan*,  170  U,  8.  5 KR  In  the  first  of  above-cited 
eases  ! lie*  right  to  graze  over  the  reservation  was  leased 
by  tlu*  Indiana  to  the  owners  of  the  cattle,  and  It  was 
alleged  that  if  the  eat  lie  were  taxed  the  value  of  the  lands 
would  he  reduced,  because  the  owners  of  the  cattle  would 
not  pay  as  much  for  the?  right  to  graze  as  they  would  if 
their  cattle  were  not  subjected  to  taxation,  and  that  there* 
fun,1  the  tax  was.  in  effect  and  substance,  upon  the  land. 
Till « court  hold  that  the  tax  put  upon  the  cattle  of  the 
lessees  was  too  remote  and  indirect  to  be  deemed  a tax 


upon  the  lands  or  privileges  of  the  Indians,  citing  Erie 
Rail  mud  v,  Pennsylvania.  IDS  lr.  8.  431,  ami  other  cases,  as 
authority  for  tlu*  decision.  This  is  reuflimied  in  the 
second  case  above  cited.  In  this  case  the  Indians  have 
not  even  jiven  a lease,  and  the  owners  are  not  obliged  to 
pay  anything  for  the  privilege  of  grazing,  and  may,  as  we 
have  said,  devote  the  properly,  or  the  Income  thereof,  to 
purposes  wholly  foreign  to  the  Indians  themselves.  How- 
ever meritorious  the  conduct  of  the  owners  of  the  cuttle 
may  be,  in  devoting  the  income  or  any  pari  ion  of  the  prin- 
cipal of  their  property  to  the  charitable  work  of  improving 
and  educating  tin?  Indians  (and  we  cordially  admit  the 
merit  of  such  conduct),  we  cannot  sec  that  there  is,  on 
that  account,  the  least  claim  for  exemption  front  luxation 
because  of  any  Federal  provision,  const  national  or 
otherwise,  (Pp.  228—129.) 


SECTION  5.  STATE  SALES  TAXES 


The  question  of  the  extent  to  which  Indians  and  persons  trad- 
ing with  India  ns  sue  subject  to  state  sales  taxes  has  been 
treated  in  a recent  opinion  of  the  Solicitor  of  the  Interior  Be* 
part  in  m it/5  Though  the  questions  treated  arose  under  Arizona 
statutes,  the  problem  they  present  is  a general  one  and  the 
Arizona  statutes  involved  are  not  dissimilar  in  substance  from 
the  sales  tax  laws  of  other  states.  For  this  reason  the  following 
copious  quotations  from  the  opinion  servo  to  illuminate  the 
entire  subject : 

There  arc  two  Arizona  statutes  particularly  involved, 
each  of  which  is  Illustrative  of  a type  of  sales  tax  law. 
The  Excise  Revenue  Act  of  loan,  Chapter  77,  Laws  Regular 
Session  1935,  as  amended  by  Chapter  2,  Laws  of  First 
Special  Session  11)37,  places  an  annual  privilege  tax  on 
the  business  of  selling  at  retail  measured  by  the  gross 
proceeds  or  the  gross  income  from  the  business,  Pro 
vision  Is  made  by  the  law  for  the  use  of  tokens  by  pur- 
chasers to  reimburse  tlio  dealers  for  the  tax  applicable 
to  any  sale.  The  other  statute  in  question.  Chapter  78, 
Laws  Regular  Session  1035,  as  amended  in  1936,  1U37,  and 
1939,  places  n tax  on  certain  designated  luxuries  to  be 
paid  by  stumps  to  be  affixed  to  the  articles  by  the  dealers. 
Both  statutes  contain,  as  a method  of  enforcement,  the 
requirement  that  nil  dealers  shall  take  out  State  licenses. 
Both  statutes  provide  for  an  exemption  from  the  tax  of 
businesses  nnd  transactions  not  subject  to  tax  under  the 
United  States  Constitution,  and  provide  for  refund  to 
the  dealer  of  the  tax  paid  by  him  when  proof  is  made 
that  the  transactions  and  articles  taxed  wary  not  subject  to 
tax  under  the  law.  In  both  statutes  the  tax  is,  on  its  face, 
a tax  to  be  paid  by  dealers,  whether  wholesalers  or  re- 
tailers, nnd  to  be  enforced  against  them,  although  both 
acts  contemplate  that  the  amount  of  the  tax  shall  be  added 
to  the  price  paid  by  the  consumer. 

1.  Application  of  State  ia®es  to  persons  trailing  icith 
Indians. 

The  question  of  the  application  of  these  taxes  to  per- 
sons trading  with  Indians  is  subject  to  different  answers 
depending  upon  the  location  of  the  trade  and  upon  whether 
the  traders  or  the  persons  dealt  with  are  Indians.  The 
regulation  of  trade  with  Indian  tribes  is  oim  of  the 
powers  expressly  delegated  to  Congress  by  section  3 of 
Article  I of  the  United  States  Constitution.  Congress  has 
exercised  this  power  in  statutes  restricting  trade  with 
the  Indians  and  giving  exclusive  authority  to  the  Com- 
missioner of  Indian  Affairs  to  regulate  such  trade  and  the 
prices  at  which  goods  shall  he  sold  to  the  Indians.  ( Sec- 
tions 2G1  111  rough  260,  Title  25  of  the  United  States  Code,) 
These  statutes,  by  their  terms  or  by  judicial  construction, 
are  limited  in  their  application  to  Indian  reservations. 
United  States  v,  Taylor,  44  F.  (2d)  537  (C,  O.  A.  9tli, 
1030),  cert.  den.  283  U,  3,  820;  Rider  v.  La  Clair , 7 1 Wash. 
4 88,  IBS  Fne,  3;  United  States  v.  Certain  Property,  25 
Pnc.  517  (Ariz,  1S71).  Congress  has  not  exercised  its 
power  to  regulate  trade  with  the  Indians  in  so  far  ns 


* Op.  sol.  L D„  M. 30449,  May  8,  1040. 


trade  off  the  reservation  Is  concerned  except  in  the  case 
of  traffic  in  liquor. 

(a)  Where  Congress  1ms  exercised  its  authority  it  is 
axiomatic  that  the  field  is  closed  to  Htiitc?  action.  Sperry 
Oil  and  Gas  Co,  v.  Chisholm,  264  U.  S.  488,  Therefore, 
persons  selling  to  or  buying  from  Indians  an  Indian  roser- 
vat  ions  are  not  subject  to  SStnte  laws  which  regulate  or 
tax  such  transactions.  However,  it  should  be  emphasized 
that  it  is  trade  with  the  Indians  which  is  removed  from 
State  interference  and  not  the  trader  himself,  if  the 
trader  is  a white  person  and  is  dealing  with  other  white 
persons,  even  though  such  transactions  occur  on  a reser- 
vation. 

The  Supreme  Court  has  repeatedly  permitted  the  taxa- 
tion by  tlio  State  of  the  property  of  white  persons  located 
on  Indian  reservations  on  the  theory  flint  such  taxation 
did  not  interfere  with  the  exorcise  of  Federal  authority 
within  the  reservation.  Thomas  v.  Gay,  169  U.  8,  264; 
Way  oner  v.  Evans.  170  U.  3,  588;  Catholic  Missions  v. 
Missoula.  County.  200  U.  S.  118,  This  principle  has  been 
carried  by  the  State  courts  to  the  extent  of  permitting 
State  taxation  of  the  property  of  Indian  traders,  in- 
cluding their  stock  in  trade,  Moore  v.  Brasov,  7 Wyo. 
292,  51  Pnc.  875;  Cosier  v.  McMillan.  22  Mont,  484,  56 
Pac.  065;  Noble  v,  Amovetti.  71  Pnc.  879  (Wyo,  1903).  In 
the  review  of  the  relationship  between  the  Federal  Gov- 
ernment. nnd  the  State  government  on  an  Indian  reserva- 
tion, in  Surplus  Trading  Co , V,  GoaJi.  281  U.  S,  647,  the 
Supremo  Court  stated  that  the  jurisdiction  of  the  State 
over  the  reservation  18  full  nnd  complete  stive  uh  to  the 
Indians  and  their  property. 

In  view  of  this  jurisdiction  of  the  State  I held  in  my 
memorandum  to  the  Commissioner  of  Indian  Affairs  of 
February  4, 1038,  that  white  traders  in  their  dealings  with 
non-Indians  must  comply  with  the  State  laws,  Including 
those  imposing  sales  taxes,  I believe  this  ruling  was 
correct.  Traders  on  Indian  reservations  who  arc  non- 
Indians  are,  in  my  opinion,  required  to  take  out  licenses 
under  the  Arizona  laws  in  question  to  carry  on  trade  with 
non-Tiidians  on  the  reservation,  nnd  must  account  to  the 
State  authorities  for  sides  taxes  on  so  much  of  tlieir 
business  ns  is  done  with  non -India  ns/”  They  arc  not 
required  to  account  to  the  State  authorities  for  tlieir 
transactions  with  Indians  on  the  reservations,  hut  are, 
if  they  do  deal  with  the  Indians,  required  to  conform  with 
the  licensing  provisions  in  the  Federal  statutes  rege- 
lating trade  with  Indians,  Traders  who  are  themselves 
Indians  are  not  subject  to  the  State  laws  whether  they 
deal  with  Indians  or  non-Indians, 

(b)  Where  traders  are  not  located  on  Indian  reserva- 
tions they  are,  in  my  opinion,  responsible  for  the  State 
taxes  and  subject  to  license  whether  or  not  they  are 
Indians  and  whether  or  not  they  deal  with  Indians,  Since 


^The  position  of  the  Solicitor  in  tills  connection  has  been  substantiated 
by  the  recent  case  of  Neah  Bay  Fifth  Oo.  v.  Krummcl.  101  P.  2d  000  (Wash, 
10401 , Ttie  court  them  held  that  the  State  of  Washington  may  levy 
a sales  tax  upon  a Company  conducting  business  solely  within  tho 
Indian  reservation  under  a license  from  the  Commissi  oner  of  Indian 
Affairs  and  the  tribe,  'or  sales  made  to  persons  other  than  Indians, 
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Siit'f  sucl!iatr.wi0t  ,I,ttea,pt0d  t0  rck'i>late  such  trade  aud 
f t1  1traUc!  llu»  bteu  carried  on  subject  to  Slate 
f^r  sl  loI1£  number  of  years,  there  is  no  groima  for 
exemption  of  such  mule  in  the  absence  of  c*ongressioii-ii 

TnTX-  *™T-  1,1  the  -P«*H  M of  l^ian  pu 

thnses  discussed  in  part  2 (b)  o t tins  opinion.  P 
2.  Application  of  State  taxes  to  sales  to  Indians, 

Tails  intu  two  parts — sales  to  Indians  on  the 
Ml  Tim  ‘I.'.'li  S,“les  t0  ^'aus  oil  the  reservation. 
thafl-iTL  i^i  n1"8  |Ultt  of  tllls  opinion  demonstrates 
, t0  Jmia“'s  «u  the  reservation  are  not  subject 
! alld  I,ldIal1  Purchasers  arc  not  required 

the1 -nd  Me  tn1el  tlUrUVi tOSt  wWah  ls  add«d  to  the  price  of 
of  ar  Me  hv  tUe.taX-  Suel*  additions  to  the  price 

the  authoritv  S '?"  are-  clearly  interferences  with 
mn,  M J U u Gonunlsaioiier  of  Imlhin  Affairs  to 
SnL  ’ I S at  wWch  goods  shall  be  sold  to  the 

Str-u Lnn ipr„cn  lt  of  tllis  opinion  likewise  demon- 

n.  n h,  , . ho"  I,!dlalls  purchase  goods  off  the  reserva- 
of  Vi  .e  irlte  rl0t  ex‘imPt  from  sales  taxes  on  the  ground 
tia de  m ™-  f*  euee  with  Federal  regulation  of  Indian 
exemnt  m!  in'^w- „certala  Purchases  by  Indians  may  be 
-i  t oil  he  £,ioimd  that  these  piirdiasos  are  limtrn 
mentalities  of  the  Federal  Government  ZZ  fZitmvove 
J.nr  eV<il,IOJn  o conditions  of  its  wards.  Where  this  is  the 
, f purchase  may  be  considered  not  subject  to  state 
taxation  under  the  principle  Hint  the  state  thro  inlV  Vhe 
use  Of  ,te  taxing  power,  cannot  hinder  or  JntSf  wUh 
an  instrumentality  of  the  Federal  Government 


After  noting  the  fact  that  personal  property  purchased  by 
Indians  with  restricted  funds  and  property  issued  to  the  Indians 
bj  the  Government  are  Government  instrumentalities,  and  that 
piopoi  ty  purchased  by  the  Indians  pursuant  to  a specific  plan  for 
economic  rehabilitation  approved  by  the  Government  and  ear- 
ned out  under  Government  supervision  should  likewise  be 

recognized, as  a Qoveruraeut  instrumentality,  the  opinion  eon- 

whlther  .a/G'i  °f  th°  !U,tl,0I'ltieS  0n  **»•  question  of 
whether  a state  tax  upon  the  acquisition  of  such  property 

places  an  unconstitutional  burden  upon  a federal  instrumentality 
and  concludes:  " J 

The  Supreme  Court  has  held  that  the  application  of  a 
State  tax  on  the  selling  of  gasoline  to  aa{4  TKo«o%,e 
United  States  is  unconstitutional  as  placing  a direct 
burden  on  the  Federal  Government.  Pa, d andle  Oit  Co 

»m'%**lppl'  27J  uvs-  218  • graves  V.  Texas  Co.,  2°&  V S 

ff3c  111  Jam™  V.  Dram  Contracting  Oo.,8(P 

U.  £>.  ol3,  the  Supreme  Court  said  that  the  Panhandle  mil 
c»ses  had  been  distinguished  and  should  be  limited 
to  their  particular  facts.  In  the  James  ease  a State  tax 
on  the  gross  proceeds  of  a contractor  on  Government 
woik  wus  held  constitutional  as  having  only  on  indirect 
effect  on  the  Federal  Government.  That  aise  is 
sentntive  of  the  recent  Supreme  Court  cases  tending  *to 


I1"'  tUX  i,Ulmunlty  oi  agencies  of  Government  where 
the  bui ueu  on  the  Government  was  not  clear  ami  direct. 

iiV-irCrmff  fountain  Producers  Corp.,  303  U S 370  • 
JlLtlvnuy  v.  Ucihardt,  314  U,  S.  4U5.  * ' 

* 

Although  the  law  on  the  question  Is  in  a state  of  flux 
the  proper  holding  at  the  present  time  is,  i.‘ Ty  1“’ 
hut  where  purchases  arc  made  either  hy  the  « 
°1‘  by  Uuverniuum  ngems  m cariying  out  a 
&l)LLihL  ecohomiL-  program  for  thu  Indians  approvt'd  und 
supervised  by  the  Federal  Government,  or  where  smh 
pin  chases  aru  made  with  restricted  funds,  the  iiinclmsos 

nreMnt|i«U-lJr47it  t0  the  *St-lU'  sales  tU3^  Qyvu  though  they 
aie  made  oit  the  reservation,  ® * 

SUMMAity 

if,?.,,”1?,"'1*1,11  tbo  Indians  on  Indian  reserva- 


tions are  not  subject  to  the  Arta  s tJx  a ws^S: 
oLZhv  ,tmdcrs  ““  “^‘-UKlians,  tliey  art  subject 
-if5,  ilWS  011  nu,dl  of  their  business  MS  is 

caujLd  on  with  othur  non  Indians.  Traders  off  an  Indla'ii 
reservation  are  subject  to  the  State  sales  tax  laws  whether 
01  not  they  are  Indians  or  dealing  with  Indians. 

l urelmsos  made  by  Indians  on  Iiidian  rosopvitim.c 
ap  not  subject  to  the  Arinmm  sales  Taxes  noi  ip'e  imr 
^'sff  luadc  !jy  Indiana  or  Government  agents  off1  the 
resell. u ion  where  they  are  mude  with  restricted  funds 

or  p pn.yn,R  out  tt  .specific  program  fo^Z  ZnZnlc 

w1ue'lSn°G^^UB  UW,r°VOd  1'“'1  S'U’evvised 

In  nuotber  recent  opinion  of  the  Solicitor  of  the  Interior  Be- 
pertinent  the  application  of  certain  stale  taxes  to  sales  of 
tobacco  und  gasoline  to  the  Menominee  Indian  Mills  was  consid- 
ered, The  State  taxes  in  question  were:  (1)  the  Stale  excise  tax 
on  the  sales  of  gasoline,  levied  under  chapter  78  of  the  Wisconsin 
Statutes  of  1037 ; and  (2)  the  State  occupational  tax  on  the  sale 
of  tobacco  products,  levied  under  chapters  443  and  518  of  the 
Laws  of  Wisconsin,  193D. 

After  a searching  analysis  of  the  problems  presented,  the 
solicitor  made  a twofold  finding,  to  wit: 

1.  State  gasoline  sales  taxes  (a)  do  not  apply  to  sales  of  gaso- 
ne  to  the  Menominee  Indian  Mills  for  use  in  the  operation  of 
the  mills,  hut  (h)  do  apply  to  salos  of  gasoline  to  the  mills  for 
resale  through  the  commissary  of  the  mills  lo  employees  and  the 
general  public.  This  latter  ruling  was  occasioned  by  the  fact 
that  title  IV  of  the  Internal  Revenue  Act  of  1032  and  the  regula- 
tions issued  thereunder  exempted  from  the  operation  of  the  tax 
only  gasoline  sold  “for  the  exclusive  use  of  the  United  States  ” 

. ^ shite  tax  on  the  selling  of  tobacco  products  does  not 

apply  to  the  selling  of  such  products  by  the  commissary  of  the 
- enominec  Indian  Mills  to  employees  and  the  general  public. 

**»  Op.  Sol,  I,  D.,  M.30544,  May  31,  1040, 


liflhM  tv  nf  n^  T , lm'  £lt!H'01'1,y  °n  tUe  <WeSti0.1  of  the 

imbihty  of  an  Indian  s estate  to  the  payment  of  state  Inheritance 
mtf  Si'  , !“  °'lly  CaSG  t0  reach  tlle  Supreme  Court  involved  al- 

hln  al”!'  1 ',estricted  full-blood  Qnapaw  Indian  which  had 

been  declared  inalienable  for  a period  of  25  years  by  the  Act  of 
March  2,  1395.”  By  the  Act  of  June  25,  1910,’ 511  the  Secretary  of 
the  Interior  was  directed  to  determine  the  heirs  of  deceased 
allottees  according  to  state  statutes  of  descent  According  to 
t ie  state  statute  the  land  herein  involved  descended  to  two  full- 
blood  Quapawa.  The  state  auditor  of  Oklahoma  attempted  to 

**28  Stat.  S70. 

“ 38  Stat.  855, 


SECTION  6.  STATE  INHERITANCE  TAXES 


Upon  appeal  the 


subject  the  lands  to  the  state  inheritance  tax. 

Supreme  Court  declared : 90 

appellant  supposed  that  the  lands  passed  to 
the  heirs  by  virtue  of  the  laws  of  the  State  and  wemHub- 
ject  to  the  inheritance  taxes  which  she  laid  He  10 
coi-dingly  demanded  the  payment  of  appellees  and 

o."  * T“Mr»"S"«™rss?  si  si 
;as,aa‘"« 

,J\e.d”ty  of  the  Secretary  of  the  Interior  to  determine 
the  hems  according  to  the  State  law  of  descent  h Tn5 
qnesrioneti.  Congress  provided  that  the  lands  should  de 

Childers  t.  Beaver , 270  U-  S.  555  (1926), 
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K(.|MU]  jinil  (1  i ri *i't i 'll  hmv  iln-  HimiiM  ho  aseerlainwl. 

It  ndtipifd  I ho  prnvisHiiis  of  Uio  Oklahoma  sfnluU:  ns  an 
expression  of  its  own  wiM-Hhc  laws  of  Missouri  «*v  Kau- 
sun,  or  any  oilier  Htato.  mi.ui U have  been  neeopieil.  The 
In  mis  1 1 v panned  under  a law  of  the  Unit  oil  Si  a!  os.  and 
uni  hy  Oklahoma's  permission. 

1 1 inasi  ho  accepted  us  established  that  during  flic*  _ trust 
or  restricted  period  Congress  has  power  lo  rout  ml  hinds 


within  a Shi  It*  wliioli  have  hivu  duly  uUmied  tu  Indians 
5 by  iho  l’u it i-d  Slates  nml  iherenfier  nuivcyed  through 
i trust  or  restrictive  pateiiis.  This  is  essential  to  the  proper 
diseharge  of  their  duty  to  a dependent  people;  mul  the 
means  or  instrumentalities  utilized  llioroin  cannot  hi*  sub- 
joi -It'll  to  taxation  hy  Iho  Staio  without  assent  of  iho 
federal  government.  (I*.  H51KI 


SECTION  7.  FEDERAL  TAXATION 


A,  SOURCES  OF  LIMITATIONS 

While  tin*  tax  which  was  llcchl red  invalid  In  Choifir  V.  Trttpp 
wns  payable  to  the  Sin  to  of  Oklahoma,  tlu*  question  to  which  tin* 
Supreme  Omn  i addressed  its  primary  attention  in  Unit  ease  was 
i he  validity  of  the  congressional  enactment  which  purportedly 
subjected  the  land  to  state  taxation,  In  holding  that  Congress 
had  no  power  to  subject  the  land  to  taxation  after  agreeing,  Jn 
exchange  for  a valuable  consideration*  that  the  land  should  he 
tax-exempt,  the  Supreme  C ourt  enunciated  mid  went  far  to  sup- 
port a rule  which  would  lay  limits  upon  federal  taxation  as  well 
iis  upon  state  taxation.  Thus  if,  in  circumstances  similar  to 
those  exemplified  in  Choate  v.  Trapp,  the  Federal  Government, 
pursuant,  to  an  agreement  with  an  Indian  tribe,  issues  a trust 
patent  promising  clear  title  to  the  patentee  after  a fixed  period, 
it  seems  probable  11ml  any  attempt,  for  example,  to  impose  a fed- 
eral inheritance  tax  upon  such  land  would  he  held  violative  of 
tlie  Fifth  Amendment. 

Nevertheless,  in  the  only  Supremo  Court  case  In  which  the 
constitutionality  of  a federal  tax  violating  an  agreement  with  an 
Indian  tribe  was  considered,  the  case  of  77/e  Cherokee  Toharcv* 
the  Supreme  Court  held  that  tlie  violation  of  a treaty  provision 
hy  nil  net  of  Congress  presented  a purely  political  question  which 
the  courts  were  powerless  to  remedy.  This  doctrine  would,  of 
course,  preclude  the  relief  which  tho  Supreme  Court  gave  in 
Choate  v.  Trapp. 

It  seems  clear,  then,  that  the  holding  in  Choate  v.  Trapp  is 
inconsistent,  with  the  doctrine  of  The  Cherokee  Tobarro.  and  that 
the  holding  in  that  case  is  incompatible  with  the  doctrine  of 
Choate  v.  Trapp.  The  opinion  in  the  later  case  does  not  attempt 
to  distinguish  the  earlier  case — does  not  even  mention  the  earlier 
case.  It  is  easy  to  make  verbal  distinctions,  to  say  that  The 
Cherokee  Cane  involved  a question  of  the  plenary  power  of  Con- 
gress over  tribal  affairs  and  that  Choate  v.  Trapp  involved  in- 
dividual property  rights.  But  one  might  us  easily  say  that 
plenary  power  of  Congress  over  tribal  affairs  was  involved  in 
Choate  v.  Trapp , since  all  the  legislation  in  that  case  dealt  with 
tribes,  and  that  the  individual  rights  of  the  Indian  Elias  Bondi- 
not  in  The  Cherokee  To  ha  eco,  which  in  fact  Congress  felt  called 
upon  to  recognize  and  compensate  4 years  after  the  Supreme 
Court  decision tm  were  even  more  individual  than  the  rights  of  the 
8,000  plaintiff  members  of  the  Choctaw  and  Chickasaw  tribes 
in  Choate  v.  Trapp . To  say  that  property  rights  existed  In  one 
case  and  not  in  the  other  is  to  describe  the  result  rather  than  to 
explain  It  or  to  aid  in  predicting  future  decisions.” 

Whether  the  Choate  case  overruled  tlio  case  of  The  Cherokee 
Tobacco , anh  ailcniio,  or  whether  the  doctrine  of  the  earlier  case 
is  lo  prevail  outside  the  narrow  fact  situation  presented  in  the 
Choate  ease,  the  future  will  determine.  Some  support  is  given 


••  224  U.  S.  G65  (1932), 

82  II  Wall.  616  (1870). 

C3  Ac!  of  May  14,  1S74  ; c,  173,  IS  Stat,  5 49. 

*•  Of . F.  8.  Cobun,  Transcendental  Nonsense  and  the  Functional  Ap- 
proach (1930)  35  Col,  L.  Rev.  809,  813-820. 
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l«i  the  former  hypothesis  hy  the  consideration  that  the  decision 
of  the  Supreme  Court  in  Choate  v,  Trapp  was  unanimous,  while 
that  in  Th e Cherokee  Tobavea  was  a fiuir-to-two  decision  with 
three  members  of  the  court  not  hearing  argument,1 " 

In  recent  years  Congress  has  occasionally  made  certain  that 
no  claim  to  permanent,  fax  exempt  Ion  would  arise,  hy  specifying 
that  designated  Indian  property  should  bo  "noutiixuhle  until 
otherwise  directed  by  Congress/* w 

B.  FEDERAL  INCOME  TAXES 

In  considering  federal  taxation  of  Indian  income,  one  finds 
the  courts  concerned  not,  as  in  the  case  of  the  state,  with  the 
question  of  whether  the  state  may  tax,  but  with  the  question  of 
whether  the  Federal  Government  has  intended  to  tax.  Whether 
it  has  done  so  in  a particular  ease  depends  cm  the  construction 
accorded  tho  taxing  statute  by  the  courts.  Thu  rule  of  construc- 
tion most:  recently  announced "*  is  that,  the  federal  income  tax 
law,  applying  ns  it  does  to  the  income  of  “every  individual"  and 
to  income  derived  "from  any  source  whatever/’  includes  within 
its  application  Indians  and  their  income  unless  they  are  by 
agreement  or  statute  exempted. 

It  is  clear  that  the  exemption  accorded  tribal  and  restricted 
Indian  lands  extends  to  the  income  derived  directly  therefrom.™ 
Accordingly,  rents,  royalties,  and  other  income  of  Quapaw® 
Otoe/00  Otoe  and  Missouri/-1  and  Ponca 302  Indians  have  been  held 
tax-exempt.  Likewise,  the  income  derived  by  individual  Indians 
as  their  share  In  the  oil  or  mineral  deposits  in  tribal  lands  has 
been  hold  tux-oxtunpt/^ 

«5“T1io  case  Of  the  Cherokee  Toliflcco  Tax.  11  Wall.  610,  cannot  be 
treated  as  authority  against,  the  conclusion  wt*  have  reached.  The 
decision  only  disposed  of  that  cn«*\  us  throe  of  the  judges  of  the  court 
did  not  sit  hi  it  and  two  dissented  from  the  judgment  pronounced  hy 
the  other  four*"  United  states  v,  Forty-Three  QnUonv  nf  Whiskey,  108 
U.  S,  491,  497-408  (1SS3). 

Act  of  June  20,  1030.  sec.  2.  49  Stat,  1542,  amended  May  19,  1037. 
50  Stat.  188,  2r,  u.  S.  C.  412a*  Nn  sue h limitation  is  found  in  various 
other  statutes,  r,  g Act  of  .Tune  18,  1934,  see,  5,  48  Stat-  984,  035, 
20  U,  8.  a 465. 

w XHpi'rtnfetirtvnl  v.  fUnnuUmtfoner  of  Internal  ftcrvnue,  205  T\  H.  418 
(1035). 

Cnitvd  stnit-H  v.  Unnierutiuu  40  F.  2d  305  (1),  W.  I),  Okln.  1920). 
npp,  dLsni.  40  I*\  2d  10S6 ; Blackbird  v.  Commissioner  of  Internal  Revenue, 
:\s  i>\  ^(l  076  ((*.  t\  A.  10.  1930)  : Bit  Mini  v.  Co/iiwi /*»/««  r*i\  64  F,  2d  740 
(C.C-  A.  10.  3933). 

«*  T-  D,  3734,  C.  B,  IV-2,  p.  37  ; G,  C,  M,  2050,  C,  B,  VI-a,  p.  65. 

The  following  nlibrcvinLimis.  referring  to  Treasury  Department  rulings, 
are  u Red  in  this  and  succeeding  footnotes: 

0,  C.  M. — General  Counsel  Memo. 

C.  B.— -Cumulative  Bulletin,  Treasury  Department. 

B,  T.  A,— Board  of  Tax  Appeals. 

A.  F.  T,  R.— American  Federal  Tax  Reports, 

8,  M,— Solicitor’s  Memo. 

T.  D, — Treasury  Decisions, 

C,  M.  2715,  C,  H.  VII-1.  p.  56,  revoked,  however,  in  O.  l\  M. 
6020,  C.  B.  VI1I-1,  P-  83- 

Iftl  United  States  v.  Ho m era t ha,  40  J*\  2d  305  ( D.  r,  W.  O,  Olslii.  liwnj. 

S.  M.  5632,  C.  B.  V-l,  p.  193, 

m Blackbird  v.  Commissioner  of  Internal  Rcrrntic,  38  F.  2d  976  (C.  1% 
A.  10,  1930). 
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Conversely,  income  which  Is  derived  from  unrestricted  lands 
has  been  held  taxable,1"4  and  the  Circuit  Court  of  Appeals  has 
hold  that  upon  the  death  of  n restricted  Creek  allottee,  his 
surplus  allotment  having  been  freed  of  restrictions  by  the  Act 
of  May  27,  H)0S,las  the  income  therefrom  was  taxable  In  the 
hands  of  a noneompetent  heir  although  Income  from  the  home- 
stead which  . remained  restricted  was  nontaxablc.1,1<s  It  has 
been  held,  too,  by  the  United  States  Supreme  Court5"1  that  where 
an  Indian  holds  a certificate  of  competency  the  income  paid 
to  him  ns  royal  ties  from  oil  and  gas  leases  is  taxable.  And  the 
income  of  a Hop!  Indian  derived  from  his  commercial  business 
in  trading  with  other  Indians  and  from  the  sale  of  cattle  given 
him  by  the  Government  is  taxable,108 

Though  income  derived  directly  from  restricted  allotted  lands 
is  exempt  from  federal  Income  taxation,  so-called  reinvestment 
income  is  subject  to  such  taxation-1**  The  ease  of  Superintendent, 
T'ivv  Civilized-  Tribes  v.  Comm f/tfifo?wrtuc  involved  the  taxability 
of  the  income  of  a noneompetent  Indian  derived  from  the  rein- 
vestment of  injconie  from  restricted  allotted  lauds.  The  court 
there  said  that  the  taxation  of  t'.o  income  from  trust  property  of 
Us  Indian  wards  by  the  Federal  Government,  under  federal 
revenue  acts  general  in  scope,  is  not  so  inconsistent  with  the 
relationship  between  the  Government  and  its  Indian  wards  that 
exemption  is  a necessary  implication,  and  held  that  reinvestment 
income  is  dearly  taxable  under  the  federal  revenue  laws.;u 

It  has  been  held  that  the  income  of  a non-Indian  lessee  derived 
from  a lease  of  restricted  Indian  lands  is  subject  to  the  federal 
income  tax.512 

The  courts  in  considering  an  Indian  claim  for  refund  of  taxes 
erroneously  paid,  have  looked  upon  an  unrestricted  Indian 
claimant  as  upon  any  other  taxpayer.  Thus  an  unrestricted 
Indian  member  of  the  Choctaw  Tribe  of  Indians  is  not  entitled  to 
a refund  bS  taxes  erroneously  paid  upon  income  from  tax-exempt 
k'rW.r  where  no  claim  for  refund  was  tiled  until  after  the  running 

uH  bbither  Itentie,  21  13.  T,  A.  1230*  involving  a full-blood  Creek  Indian  ; 
‘4.  n.  M*  2008,  C.  B,  VII— 1,  p.  200*  Involving  a half-blood,  incompetent 
C'wek  Indian ; G,  C,  M,  8000,  C,  B*  IX-2,  p,  3i6. 

Stat*  312.  GJ.  Bagby  v.  United  States,  GO  Fed,  80  ( C . C.  A, 
I'1.  1932), 

ioa  Pitman  v.  Commissioner,  G4  F,  2d  740  (C,  C.  A.  10,  1033).  Cj, 
Commr,  V.  Owens,  78  F.  2d  768  <G.  C*  A,  10,  1933). 

-01  Chateau  y.  Burnet,  283  U.  S*  691  <1031), 

B,  M,  4527,  C.  B.  1V-2,  p,  20, 

^ Katie  Snell  ct  ah  v.  Commissioner,  10  B.  T.  A*  1081,  and  G.  C,  M. 
9021,  c,  J Do-  -mVber  1931,  chap,  111. 

^295  U-  3.  418  (1035),  nffg*  75  F,  2d  183  <C,  C.  A,  10,  1035). 

111  For  a o i-'v*  tiSsioii  aud  construction  of  this  case  gee  the  rulings  of  the 
Board  of  Tax  A Jpenls,  as  contained  in  Frentls  Hall,  Federal  Tns  Service, 
pars.  8335,  83f°U>. 

^Hciner  V.  Colonial  Ttmst  Co,,  275  tJ,  g,  232  (1927),  To  the  same 
effect,  S*  It.  84“#S  C.  B.  June  1926*  p.  183 ; Cories  Oil  Go,  V.  United  States , 
04  C,  Gis.  390  £1928),  T.  D,  4146*  C*  R.  June  1928,  p*  282  ; G A.  F.  T.  R. 
7130  (cert,  dci.:  May  28,  1028)  ; The  Terrell  Go. , 9 B.  T.  A.  1131  (involv- 
ing a lessee  Of  Indian  lands  expressly  exempted  from  taxation)  ; West 
cm  American  OU  Go.,  10  B,  T,  A,  17 ; Truest  L.  Menton,  10  B,  T.  A.  21  ; 
Thomas  Goal  Go.,  10  li.  T,  A*  639  ; Mo  Ales  tor  ^Edwards  Goal  Go.,  10 
B.  T,  A,  1308 ; Philadelphia  Quartz  Go,,  18  B,  T,  A.  1146  (nonac* 
quiescence,  C,  B,  December  1929,  p*  69). 


of  the  statute  of  limitations,155  But  there  is  no  limitation  on 
refunds  to  restricted  Indians  If  (1)  a tax  was  assessed  against 
their  nontaxahle  income,  and  (2)  such  tax  was  paid  by  an  Indian 
superintendent,  or  other  such  officer  of  the  United  States,  out  of 
funds  in  his  possession  belonging  eventually  to  his  ward.514 

provision  lias  been  made  l»3e  public  resolution  516  for  the  allow- 
ance of  claims  for  refund  of  taxes  erroneously  or  illegally  col- 
lected from  a duly  enrolled  member  of  an  Indian  tribe  who 
received  in  pursuance  of  a tribal  treaty  or  agreement  with  the 
United  States  an  allotment  of  land  which  by  the  terms  of  said 
treaty  or  agreement  was  exempted  from  taxation,  notwithstand- 
ing his  failure  to  file  a claim  for  refund  within  the  time  prescribed 
by  law-  A recent  statute,1111  similar  in  nature  to  the  foregoing 
resolution*  has  expressly  stated  that  it  is  not  the  policy  of  the 
Government  to  invoke  or  plead  the  statute  of  limitations  in  order 
to  escape  its  obligation  to  its  Indian  wards. 

C.  OTHER  FEDERAL  TAXES 

By  section  817  of  title  4 of  the  Be  venue  Act  of  1032, 1,7  an  excise 
tax  was  levied  on  sales  of  gasoline.  In  considering  the  appli- 
cation of  this  tax  to  sales  of  gasoline  to  the  Menominee  Indian 
Mills,  the  Solicitor  of  the  Interior  Department  in  a recent 
opinion313  made  the  following  finding,  to  wit: 

1,  Federal  gasoline  sales  taxes  (a)  do  not  apply  to  sales  of 
gasoline  to  the  Menominee  Indian  Mills  for  use  In  the  operation 
of  the  mills,  but  (ft)  do  apply  to  sales  of  gasoline  to  the  mills  for 
resale  through  the  commissary  of  the  mills  to  employees  and  the 
general  public.  This  latter*  ruling  was  occasioned  by  the  fact 
that  title  4 of  the  Internal  Revenue  Act  of  1932  and  the  regula- 
tions issued  thereunder  exempted  from  the  operation  of  the  tax 
only  gasoline  sold  “for  the  exclusive  use  of  the  United  States*” 
From  an  early  date  Congress  has  expressly  provided  that  no 
duty  shall  he  levied  or  collected  from  Indians  on  the  importation 
of  peltries  brought  by  them  into  the  territories  of  the  United 
States 510  and  the  desire  to  encourage  native  Indian  handicraft 
has  been  clearly  evidenced  by  the  express  exemption  from  the 
operation  of  the  Revenue  Act  of  1932 550  of  “any  article  of  native 
Indian  handicraft  manufactured  or  produced  by  Indians  on 
Indian  reservations,  or  in  Indian  schools,  or  by  Indians  under  the 
jurisdiction  of  the  United  States  Government  In  Alaska.” 

naG*  0.  M/762,  O,  B.  June  1927*  p«  123.  To  the  same  effect:  United 
States  v*  Richards,  27  F.  2d-  2g4  (C.  O.  A.  8,  1928),  cert.  den.  278  TJ,  S* 
530;  Landman  y,  Alexander,  2(5  F.  Supp,  702  (D,  C.  Okla.  1930),  soc* 
5,207  of  F.  H.  Fed.  Tax  Service  for  1939,  app.  disffi*,  105  F*  2d  1018 
(C,  C.  A.  10),  sec.  5,627  of  F,  H,  Fed,  Tax  Service  for  1839. 

g,  M,  5632,  G B.  June  1926,  p,  103. 

Public  Resolution  No.  74,  71st  Cong*  (S.  J.  Res.  163),  approved 
May  10,  1980. 

110  Act  of  February  14,  1033,  47  Stat.  807, 

1x7  20  tJ.  S*  O,  1481,  et  seQ,;  chap,  29  of  the  Internal  Revenue  Code, 
approved  February  10,  1939,  53  Stat,  409, 

us  Op,  Sol.  I.  D.f  M.30544,  Slay  31,  1910.  See  see,  5,  supra . 

110  Act  of  March  2,  1790,  4 Stat.  627  ; Act  of  October  1,  1800,  26  Stat, 
567 ; Act  of  August  27,  1894,  28  Stat*  509. 

120  Act  of  June  6,  1932,  see.  624,  47  Stat.  169. 


SECTION  8.  TRIBAL  TAXATION 


As  distinct  political  communities,  the  Indian  tribes  possess 
some  of  the  attributes  of  sovereignty,  among  which  is  the  power 
legislate  regarding  their  internal  relations*131  This  power, 
with  certain  exceptions,  Includes  the  power  to  levy  local  taxes  on 
.ill  property  within  tribal  limits,  belonging  to  members  of  the 
tribe*123  Though  the  scope  of  tb*  power  as  applied  to  nonmem- 


bers  Is  not  clear,  It  extends  at  least  to  property  of  nonmembers 
used  in  connection  with  Indian  property  as  well  as  to  privileges 
enjoyed  by  nonmcinbers  In  trading  with  the  Indians.133  The 
power  to  tax  uonmembers  is  derived  in  the  cases  from  the  author- 
ity, founded  on  original  sovereignty  and  guaranteed  in  some 
instances  by  treaties,  to  remove  property  of  nonmemhers  from 

^3  See  Af Orris  v,  Hitchcock,  21  App,  D.  C*  065,  593  (1903),  afffd  194 
U.  S-  384  (1904), 


121  gee  Chapter  7 . 

13  65  I.  D.  14,  46  (1934). 
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the  territorial  limits  of  (lit*  tribe.  Since  the  tribal  government 
tins  tlu*  power  \n  exclnrle.  it  <'ii n extract  a fee  from  noiimomhers 
as  *1  cmitllt  ion  prect'cleul  to  grnuling  permission  to  remain  or  to 
<>pi>mt<*  within  the  tribal  domain.131  Since*  however,  the  exelu- 
sivi;  power  to  regulate  trade  with  the  Indians  is  vested  in  the 
ConuniwHioner  of  Indimi  AtTfilrs,* 1*1  it  would  seem  that,  in  the 
nhsenec  of  specific  federal  authorization,  the  tribe  has  no  power 
to  lax  I See!  lised  trailers.1" 

Limit atioiis  on  the  taxing  power  of  the  state  governments 
arising  from  the  federal  instrumentality  doctrine  logically  also 
apply  to  the  tribal  governments.*27 

It  would  seem  that  the  tribal  taxing  power  is  not  subject 
lo  limitations  imposed  upon  state  or  federal  legislation  by  the 
Federal  Const itutii)ii.1SB  In  the  only  Supreme  Court  case  on  the 
point  the  court  remarked  in  approving  such  a tax  that  the  act 
of  the  tribal  legislature  was  not  arbitrary  and  did  not  violate 
the  Federal  Constitution,™ 

Under  section  16  of  the  Act  of  June  IS,  1934,1-0  tribal  constitu- 


124  Morris  v.  TliicheocTz , 194  TL  S.  384  (1904)  (Chickasaw)  \ Buster  v, 
Wright.  135  Fed  i>47  (C,  C\  A,  8,  1905)  (Creek),  app.  dism.  203  TL  S. 
599  ; Afaxcy  v.  Wright,  3 Imh  T.  243,  04  S.  W.  807  (1900),  affM  105  Fed. 
1003  (C.  C.  A.  8,  1900)  ; 23  Op.  A.  G,  214  (1900)  (Five  Civilised  Tribes)  ; 
18  Op.  A.  G.  34  (1SS4)  \ 17  Op*  A,  G,  134  (1881)  (Choctaw  and  Chick- 
a Haw } ; cf.  Crabtree  V.  Madden.  54  Fed.  426  <G  C.  A.  8,  1893).  This 
rationale  is  more  like  the  exercise  of  a police  power  than  tax  power. 

m 25  U.  S,  C.  261,  derived  from  Act  of  August  15,  1876,  see,  5,  19  Stab 
176,  200;  and  20  U.  3.  C.  202,  derived  from  Acts  of  March  3,  1901,  sec  1, 
31  Stat.  1058,  10GG;  March  3.  1903,  sec.  10,  32  Stat.  982.  1009. 
lw  1 Op-  A.  G.  G45  (1824)  (Cherokee)  ; 05  I.  D.  14,  48  (1934). 
is?  p0|.  example,  it  has  been  administratively  determined  that  the  tribe 
may  u«t  tux  employees  of  the  Federal  Government.  See  Memo.  Sol.  I,  D., 
February  17,  1939. 

15JS  See  Chapter  7,  see.  2.  Cf.  Talton  v.  Mayes , 163  V,  S.  376  (1896)  ; 
Worcester  v,  Georgia,  6 Pet.  515,  559  (1832)  ; Memo.  Boh  I.  D.,  February 
17,  1939. 

430  See  Morris  v,  Hitchcock , 194  U.  S.  384.  393  (1904). 

330  48  StAt.  984,  987,  25  U,  S;  C.  476. 


tioiis  containing  provisions  authorizing  taxation  of  members  and 
nonmoiiihera  have  boon  adopted  l>y  many  tribes  and  approved 
by  tho  Secretary  of  tile  Interior.  Since  there  is  no  express 
grant  of  taxing  power  in  the  act,  such  power  must  be  traced  to 
tribal  sovereignty,  the  power  to  exclude,  or  some  federal  statute 
or  treaty.  Several  types  of  limitations  are  Imposed  on  the 
tribal  taxing  power  by  the  constitutions. 

Some  of  the  constitutions  provide  that  taxes  may  he  levied 
upon  members  of  the  tribe  without  review  by  the  Secretary  of 
the  Interior,  but  that  taxes  upon  nonmembers  shall  be  subject 
to  such  review,331  and  another  group  provides  for  general  review 
of  all  taxing  ordinances  by  the  Secretary.555  Still  another  group 
provides  that  an  assessment  upon  members  of  the  tribe  shall  not 
ho  effective  unless  the  eligible  voters  of  the  tribe  approve.33® 
Under  some  of  the  constitutions  only  a per  capita  tax  on 
eligible  voters  can  be  lovied.134  One  constitution  providing  for 
assessments  to  obtain  funds  for  carrying  out  any  project  for  the 
benefit  of  the  community  as  a whole  allows  any  district  not  di- 
rectly benefited  by  the  project;  to  exempt  itself  from  the  assess- 
ment by  a majority  vote,135 

IJ1  Constitution,  Hannnhville  Indian  Community,  Art,  V,  sec,  1 (3)  ; 
Constitution.  Keweenaw  Bay  Indian  Community,  Art.  VI,  see.  1 <1). 

^Constitution,  Oneida  Tribe  of  Indians  of  Wisconsin,  Art  IV,  gee, 

1 (f)  ; Constitution,  Kalispel  Indlnn  Community,  Wash,,  Art  IV,  see. 

1 (f)  ; Constitution,  Fort.  MeBermitt  Faiute  and  Shoshone  Tribe,  Art. 
VI,  sec,  1 (f)  ; Constitution,  Flandreau  Santee  Siou^  Tribe,  Art  IV, 
sec.  1(f). 

233  Constitution,  Omaha  Tribe  of  Nebraska,  Art  IV,  sec.  1 (fa)  ; Con- 
stitution, Lae  du  Flambeau  Band  of  Lake  Superior  Chippewa  Indians 
of  Wisconsin,  Art,  VI,  sec,  1 (1)  ; Constitution,  Lower  Sious  Indian 
Community  ia  Minnesota,  Art.  V,  sec.  1 (fa)  ; Constitution,  HydabUrg 
Cooperative  Association,  Alaska,  Art.  4,  see.  1 (d). 

iU  Constitution,  Colorado  River  Indian  Tribe,  Art.  VI,  see.  I (g)  *, 
Constitution,  Cheyenne  River  Sioux  Tribe,  Art  IV,  see.  1 (1)  ; Constitu- 
tion, Three  Affiliated  Tribes,  Fort  Berthold  Reservation,  Art.  VI,  sec.  5 (b). 
m Constitution,  Fort  Belknap  Indian  Community,  Art.  V,  me.  1 (g). 
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SECTION  1.  TRIBAL  EXISTENCE 


Tlio  term  “tribe**  is  commonly  used  in  two  senses,  an  etbno- 
logical  souse  and  a political  sense.  It  is  important  to  distinguish 
between  these  two  meaning;1,  of  the  term.1  Groups  that  consist 
of  several  ethnological  tribes,  sometimes  speaking  different 
languages,  have  been  recognized  as  single  tribes  for  administnv 
five  and  political  purposes.  Examples  are  the  Fort  Belknap  In- 
dian Community a (Grog  Ventre  and  Assiniboine),  the  Cheyenne 
and  Arapahoe  Indians  of  Oklahoma*3  the  Cherokee  Nation  (In 
which  Delawares,  Shawuees,  and  others  were  amalgamated), 
and  the  Confederated  Salisli  and  Kootenai  Tribes  of  the  Flathead 
Reservation.  Despite  the  use  of  the  plural  “Tribes’*  in  this  last 
case,  and  other  similar  cases,  the  group  has  been  treated,  politic 
cully,  ns  a single  tribe.  Likewise  what  is  a single  tribe,  from  the 
ethnological  standpoint,  may  sometimes  be  divided  into  a number 
of  independent  tribes  in  the  political  sense.  Examples  of  this 
situation  are  offered  by  the  Sioux,  the  Chippewa,  and  the 
Shoshone. 

The  question  of  tribal  existence,  in  the  legal  or  political  sense, 
has  generally  arisen  in  determining  whether  some  legislative* 
administrative,  or  judicial  power  with  respect  to  Indian  “tribes" 
extended  to  a particular  group  of  Indians, 

The  most  basic  of  these  issues  has  been  the  constitutional  issue 
arising  from  the  grant  of  power  to  Congress  to  regulate  “com- 
merce with  * * * the  Indian  Tribes.” 4 The  Supreme  Court 

lias,  in  a number  of  eases,  taken  the  position  that  the  appli= 
cnbflity  or  constitutionality  of  congressional  legislation  affecting 
individual  Indians,  and  the  inapplicability  or  unconstitutionality 

1 Cf.  Cherokee  Nation  v.  United  States,  80  C,  Ola.  1 (1082),  holding 
that  Cherokees  by  blood,  caiiiug  themselves  “the  Cherokee  Tribe  of 
Indians,"  excluding  the  various  tribes  and  groups  incorporated  into  or 
adopted  by  the  Cherokee  Nation,  had  no  standing  to  bring  a suit  in  the 
Court  of  Claims  under  the  special  Cherokee  jurisdictional  Act  of  March 
19.  1924.  48  Stut.  2T.  For  examples  of  .tribal  consolidation  effected  by 
intertribal  agreement  authorised  by  a general  treaty  provision,  see: 
Cherokee  Nation  v.  Black  feather,  155  U,  8,  218  (1894)  (Shawnee  and 
Cherokee),  liiid  Cherokee  Nation  v,  Journey  cake,  155  U.  8.  100  (1894) 
(CherolteoH  and  Delawares),  To  the  effect  that  the  dissolution  of  a 
union  between  two  tribes  requires  consent  of  the  United  States  where 
such  consent  was  a condition  of  rhe  original  act  of  union,  sea  Choctaw 
and  Chickasaw  Union,  7 Op,  A.  G,  142  (1805),  On  the  situation  in 
Alaska,  see  Chapter  21, 

For  an  anthropological  definition  of  “tribe,”  see  Handbook  of  American 
Indians  (Bureau  of  American  Ethnology,  Bulletin  No.  30,  1910),  pt.  2, 
p.  814. 

2 See  Memo.  Sol,  I.  D.,  March  20,  1936. 

3 Treaty  of  October  28,  1867,  with  these  Indians,  15  Btat.  593, 
particularly  Arts.  XII  and  XIV. 

■*IL  S.  Const,,  Art,  I,  sec.  8. 
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of  state  legislation  affecting  such  individuals,  dept , tiled  upon 
whether  or  not  the  individuals  concerned  were  living  in  tribal 
relations. 

While  thus  making  the  validity  of  congressional  and  adminis- 
trative actions  depend  upon  the  existence  of  tribes,  the  courts 
have  said  that  it  is  up  to  Congress  and  the  executive  to  de- 
termine whether  a tribe  exists.  Thus  the  “political  arm  of  the 
Government"  would  seem  to  be  in  a position  to  determine  the 
extent  of  its  power.  In  this  respect  the  question  of  tribal  exist- 
ence and  congressional  power  has  been  classed  as  a “political 
question”  along  with  the  recognition  of  foreign  governments  and 
other  issues  of  international  relations,5 

Thus  in  the  case  of  United  States  v.  Holliday f the  Supreme 
Court  held  that  federal  liquor  laws  were  applicable  to  a sale  of 
liquor  to  a Michigan  Chippewa  Indian,  despite  a treaty  provision 
looking  to  the  dissolution  of  U.e  tribe*  for  the  reason  that  the 
Interior  Department  regarded  the  tribe  as  still  existing.  The 
Court  declared: 

In  reference  to  all  matters  of  this  kind,  it  in  the  rule  of 
this  court  to  follow  tlie  action  of  the  executive  and  other 
political  departments  of  the  government,  whose  more 
special  duty  it  is  to  determine  such  affairs.  If  by  them 
those  Indians  are  recognized  as  a tribe,  this  court  must  do 
the  same.  (F.  419.) 

Again,  in  the  case  of  The  Kansas  Indians ,7  the  Supreme  Court 
dealt  with  the  converse  situation,  involving  an  attempt  to  apply 
state  tax  laws  to  Shawnee,  Wea,  and  Miami  Indians  of  Kansas, 
and  held  such  laws  to  be  unconstitutional  on  the  ground  that 
tlie  tribal  relations  of  these  Indians  were  still  recognized  by  the 
Interior  Department.  In  this  ease  the  Court  declared; 

If  the  tribal  organization  of  the  Shawnees  is  preserved 
intact,  and  recognized  by  the  political  department  of  the 
government  as  existing,  then  they  are  a “people  distinct 
from  others,”  capable  of  making  treaties,  separated  from 
the  jurisdiction  of  Kansas,  and  to  be  governed  exclusively 
by  the  government  of  the  Union.  * * * Conferring 

rights  and  privileges  on  these  Indians  cannot  affect  their 
situation,  which  can  only  be  changed  by  treaty  stipulation, 
or  a voluntary  abandonment  of  their  tribal  organization. 
As  long  as  the  United  States  recognizes  their  national 
character  they  are  under  tlie  protection  of  treaties  and 
the  laws  of  Congress,  and  their  property  is  withdrawn 
from  the  operation  of  State  laws.  (Fp.  755-757.) 

®Seo  United  States  v.  Ricker  t3  igg  u,  S.  432  (1903)  ; United  States  v, 
Boyd*  83  Fed.  547  (C-  C.  A.  4,  1897). 

Wall.  407  (1865). 

*5  Wall.  737  (1866), 
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In  tlu'  ciiKo  of  t'hip/jrtni  Indian*  v,  United  State**  the  power 
of  Congress  over  < ’hippewa  funds  was  challenged  on  the  t Injury 
that  the  i ritic;  liad  been  dissolved  :iml  the  funds  individualized, 
and  that  Congress  hurt  therefore  no  right  to  expend  the  funds  for 
various  tribal  purposes.  In  reject  in/?  lids  argument,  the  Su- 
preme Court  put  its  criterion  of  tribal  existence  in  these  terms: 

Tt  is  true  limb  prior  to  tlic.  adoption  of  the  Act  of  1SS9, 
the  tribe  had  been  broken  up  into  numerous  hands,  some  of 
which  held  Indian  title  to  tracts  in  the  State  of  Minnesota. 
The  Act.  refers  to  these  collectively  ns  “The  Chippewa*  in 
the  state  of  Mimiesufa,”  Whether  or  not  the  tribal  rela- 
tion had  been  dissolved  prior  to  Its  adoption,  the  Act  con- 
templates hit ure  dealings  with  the  Indians  upon  a tribal 
basis.  It  exhibits  a purpose  gradually  to  emancipate  the 
Indians  and  to  bring  about  a status  comparable  to  that  of 
citizens  of  the  United  States.  But  it  is  plain  that,  in  the 
inlerlnu  ( ’(ingress  did  not  intend  to  surrender  its  guardian- 
ship over  the  Indians  or  treat  them  otherwise  than  ns 
tribal  Indians. 

This  Is  evidenced  by  a series  of  acts,  the  first  Of  which 
was  adopted  nineteen  months  after  the  Act  of  1889,  which 
are  inconsistent  with  the  view  that  the  Congress  consid- 
ered the  Indians  as  eumneiputed  or  intended  to  enter  into 
a binding  contract'  with  them  as  individuals.  [Citing 
findings.]  Many  of  these  statutes  refer  to  the  Chippewa  s 
of  Minnesota  as  a tribe.  [Citing  statutes.]  Moreover, 
an  examination  of  the  Act  of  1880  discloses  that  it  is  not 
cast  in  the  form  of  an  agreement.;  and  we  may  not  as- 
sume tluii  Congress  ahumi-med  Us  guardianship  of  the 
tribe  or  .lie  bands  and  entered  into  a formal  trust  agree- 
ment with  the  Indians,  in  the  absence  of  a clear  expression 
of  that  Intent.  (Fp.  4=5-) 

Issues  similar  to  the  above  have  been  raised  in  many  other 
(‘uses,  and  determined  in  accordance  with  the  foregoing 
principles,® 

The  limits  of  legislative  power  in  this  field  were  suggested 
in  the  opinion  written  by  Mi\  Justice  Van  Dcvunter,  for  a 
unanimous  court,  lit  United  State#  v,  Sandoval:™ 

Of  course,  it.  is  not  meant  by  this  that  Congress  may 
bring  a community  or  body  of  people  within  the  range  of 
this  power  by  arbitrarily  calling  them  an  Indian  tribe, 
but  only  that  in  respect  of  distinctly  Indian  communities 
the  questions  whether,  to  what  extent,  and  for  wlnit  time 
they  shall  be  recognized  and  dealt  with  as  dependent  tribes 
requiring  tlie  guardianship  and  protection  of  the  United 
States  are  to  he  determined  by  Congress,  and  nut  by  the 
courts,  (p.  48.) 

Aside  from  those  eases  which  have  dealt  with  the  term 
‘’Indian  tribes*’  ns  used  in  the  Constitution,  there  have  been 
a few  statutes  which  have  used  the  term  and  about  which  legal 
questions  of  tribal  existence  have  been  raised. 

One  sneli  statute  is  that  regulating  the  purchase  or  leasing  of 
land  “from  any  Indian  nation  or  tribe  of  Indians.*’ 11  Under  this 

H a 07  V,  S,  i (1989). 

9 United  State#  v,  Kaf/ama.  118  U.  8,  873  { 1 SBC)  (upholding  consti- 
tulionnlify  of  federal  statute  on  murder  of  out*  Indian  by  another,  as 
applied  to  Iloopa  Valley  Indians)  l Lone  Wolf  v.  Hitchcock,  1ST  XT. 

553  (19081  (upholding  roust itutinimlily  of  federal  allotment  statute  for 
Kliova.  Comn  a dir,  and  Apache  tribes)  \ Titter  v.  Western  Investment-  Co., 
221  tT.  8.  286,  816  <1911)  (upholding  constitutionality  of  euiigi-oswional 
rest rtci inn  upon  alienation  of  hinds  nf  “n  member  of  Hie  existing  Creek 
Nation")  : United  Static  v.  Wriuht,  OH  F.  2d  300  (C,  C,  A.  4,  1931). 
rn\g.  sub  unrn,  United  statm  v.  ritwifii  Count  a,  46  F.  2d  99  (D.  C.  W.  D, 
N.  C.  man),  eeri,  don,  285  XT,  S.  989  (Upholding  const Itutloimljty  of 
cntigrcssjuniil  net  exempting  Eastern  Cherokee  hinds  from  state  taxation, 
dentil rig.  ;il  p,  jjil-l.  "they  live  u inter  a primitive  tribal  organ iseufion”)  ; 
Unit vd  Stifles  v.  Aere*  af  Lain!.  97  F.  2d  417  (C,  C,  A.  4,  1938) 

t Eastern  Cherokee  hinds  belli  "Iribar  Innd  exempt  from  condemnation 
by  Mint e)  ■ Perrin  v.  United  State#,  232  V,  S.  478,  487  (1914)  (upholding 
constitutionality  of  liquor  legislation  covering  lands  ceded  by  Yankton 
Sioux  Tribe,  where  **th«  tribal  relation  lias  not  been  dissolved* 1*).  And  see 
Chapter  5,  see.  8. 

231  TJ,  S.  28  (1913),  revg.  198  Fed,  530  (D.  C.  N,  M„  1912). 

” Act  of  Tune  30,  1834,  sec.  12.  4 Stnt.  729,  730,  R.  S.  | 2110,  25 
U,  S.  C,  177. 
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statute  a stntt*  court  decree  partitioning  Oneida  Indian  lands  in 
New  York,  based  upon  the  theory  that  the  Oneirias  in  New  York 
hud  ceased  to  exist  as  n tribe,  vvtis  set  aside.  The  federal  court 
held  flint  the  Qneidas  of  New  York  still  existed  ns  a tribe,  In  the 
eyes  of  the  Federal  Government,  and  that  it  was  for  Congress, 
and  not  the  state  oou i ts,  to  say  when  this  tribal  existence  was  at 
an  end,5" 

A similar  holding  with  respect  to  the  Pueblos  of  New  Mexico  in 
elsewhere  discussed.1* 

Questions  of  tribal  existence  were  extensively  litigated  under 
the  Indian  Depredation  Act  of  1S»1.“  which  gave  to  the  Court  of 
Claims  jurisdiction  over  “nil  claims  for  property  of  citizens  ol 
the  United  States  taken  or  destroyed  by  Indians  belonging  to  any 
bund,  tribe,  or  nation,  in  amity  with  the  United  Stales,  without 
just  cause  or  provocation  on  the  part  of  the  owner  or  agent  in 
charge,  and  not  returned  or  paid  for,”  Under  tlie  statute  It 
became  necessary*  in  each  case,  to  determine  whether  the  hand 
or  tribe  to  which  the  offender  belonged  was  in  amity  with  the 
United  States.15 

The  question  of  tribal  existence  presented  little  difficulty  under 
the  1S!H  Act  where  the  group  in  question  hail  entered  into 
treaty  relations  with  the  United  Status,  or  whore  a separate 

u United  States  v.  Bunion.  265  Pod.  105  O'.  C,  A.  2.  1920),  app.  ill  sin. 
257  U.  S.  OH  (1921).  Accord:  United  Btntcn  v,  Charles,  23  F.  Supp 
346  (D.  C.  W.  D.  N.  Y..  11138)  (Tnniiwnmht  Band). 

*»  See  Chapter  20,  Nee.  4. 

u Aid  of  March  H,  1891,  26  Sint . SSI,  852.  Cf.  the  Act  of  March  3,  1885, 
23  Suit.  362.  370,  which  dealt  with  depredation  claims  where  treaties 
made  provision  fur  redress,  An  i Hum  inn  ting  account  of  Indian  depre- 
dation legislation  will  bn  found  in  tlie  opinion  of  the  Court  of  Claims 
in  fjcinhtuib  v.  United  State#  and  Of/ah/lla  Band,  29  O.  Clg.  288  (1894), 
fiffd.  161  U.  S.  291  (1895).  See  also  United  Staten  v.  Martinet  195 
U,  S,  469  (1904)  : VwTaUt.os  Go.  v,  United  Staten,  178  U.  S,  280  (1000), 
afYg\  sub  nom,  CurraUto#  Stock  Go,  v.  Unit ed  States,  83  C.  Cls.  842 
(1898),  Tim  subjection  of  tribal  funds  to  damage  claims  by  private 
citizens  was  an  outgrowth  of  tin*  collective  responsibility  imposed  by 
early  si  at  sites  mid  treaties  upon  the  tribes  for  the  torts  of  thou’  mem- 
bers. See  see.  14  of  Indian  Intercourse  Act  of  May  19,  1790,  1 Stat. 
409.  472  ; ltMMiacted  set-.  14  of  Indian  Iiitomuirfco  Act  of  March  3,  1799, 

1 Stat,  748.  747,  made  permanent  in  sec,  14  of  Indian  Intercourse  Act 
of  Mill-ell  30.  1802,  2 Stilt.  139,  143:  reenncU'd  as  hoc,  17  of  Indian 
Intercourse  Ael  of  June  30,  1834.  4 ftiat.  789,  25  XJ,  S.  0.  229.  See  also 
secs,  8 and  0.  infra. 

The  following  eases  Involved  decisions  on  tribal  existence  readied 
under  this  statute:  Marks  v.  United  State#*  28  C.  Cls,  147  (1898).  ntfri. 
161  U,  S,  207  (1896)  (Piute  and  Bannock  Tribes)  ; Yulh  v.  United  States 
and  Rotate  ^jffr  Indians,  2D  C,  Cls,  02  (1894),  nffd.  368  XT,  H*  708 
(1897)  - Woolvcrtan,  Admr , v.  United  States  and  Nes  Perce  Indians, 

29  C.  Cls,  3 07  (1894)  *.  Jaef/er  v.  United  States  and  Yuma  Indiana,  29 
C.  CIs,  172  (1894)  : Lctf/hton  v.  United  States  and  OualulUt  Band.  29 
C Cls.  288  (1894),  a If d.  161  U.  S.  291  (1895)  ; Love,  Admr.  v.  United 
States,  Ba/me  Hirer  Indians , et  at,,  29  C>  Cls,  332  (1894)  ; BaiTOW. 
Porter  i (■  Co.  v.  United  States,  Mojave,  Gvmefa,  and  Navajo  Indians,  30 

V.  as.  54  (3  895)  : Graham  v,  United  State*  and  Sioux  Tribe  of  Indians, 

30  C.  CIS,  318  (ISDOO  ; Gomel  v.  United  States,  and  Apache  Indians , 31 

C-  Cls,  H2i  (189U)  ; Carter  v.  United  States,  31  C.  Cls.  441  (1896)  ; 
i'ulty  v.  United  States,  32  C.  Cls,  I (1890)  (Apache)  ' Bn  lots  v.  United 
stairs  and  Sion*  Indians,  32  C,  Cls.  08  (1806)  ; Duran*  Admr . v.  United 
States  and  Narajn  Indians,  32  C Cls,  273  (1897)  ; Brawn  y.  United  State* 
and  Briar  Sunt.T,  32  C.  CLs.  432  (1807)  ; Herring  v.  United  States  and  Utc 
Indians,  32  C.  Cls.  536  (1807)  ; Litchfield  v.  United  States  and  Sioux  and 
Vhcf/eintr  Indian*.  32  C,  Cis,  585  (3897)  ; ffHMO  y.  United  States  arid 

tfisqnultv  Indians 32  C.  Cls.  599  (1897)  ; McKee  v.  United  States  and 

Comnvrhr  Indians,  38  C.  Cls,  09  (1897)  ; Painter  v.  United  States  Hum 
tifjjdt.  Eel  River.  Yam  Creek,  Re  dir  nod.  Mud  River,  and  Klamath  India  ns. 
38  O.  Cls,  1.14  (1897 ) ' Dobbs  v.  United  States  arid  Apache  Indians,  33 
r,  Cls,  898  (1808)  ; Conners  v.  United  States  and  Ghej/vnnc  Indian#,  33 
C\  Cls.  317  (1808),  uffd.  180  TJ,  8,  271  (1901)  ; LaMdie  v.  United  State* 
and  GlRWnnv.  Indiana.  33  C.  Cls.  476  (1898)  ; Scott  v.  United  States  and 
Apache  Indian*,  3h  C.  Cls,  480  (1898)  ; Luke  y.  United  State*  and 
Iluatajmi  Indian#,  30  C.  Cls*  10  (1890)  ; Alfred  V.  United  State*  and  Vie 
Indians,  36  C,  Cls,  280  (1D01)|  Lrrwe  V,  Untied  States  and  Kickapoo 
Indian *,  37  C,  Cls.  413  (1902)  ; Thompson-  v.  United  States  and  Klamath 
Indians,  44  C,  Cla.  359  (1009). 
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reservation  had  been  set  aside  for  the  group,55  A more  difficult 
question,  however,  was  presented  In  eases  where  a portion  of  a 
tribe  went  on  the  warpath.  In  this  situation  the  rule  was  es- 
tablished that  if  the  hostile  party  constituted  a distinct  band  the 
original  tribe  was  not  responsible  for  Its  depredations,15  In  the 
case  of  Montoya  v.  United  States,™  the  Supreme  Court  upheld 
the  rule  laid  down  by  the  Court  of  Claims,  and  sought  to  establish 
working  definitions  of  the  terms  “tribe"  and  “band,"  In  those 
words : 

We  are  more  concerned  in  this  case  with  the  meaning 
of  the  words  “tribe"  and  “band."  By  a “tribe"  we 
understand  a body  of  Indians  of  the  same  or  a similar 
race,  united  in  a community  under  one  leadership  or 
government,^  and  inhabiting  a particular  though  some- 
times ill-defined  territory ; by  a “band,"  a company  of 
Indians  not  necessarily,  though  often  of  the  same  race 
or  tribe,  but  united  under  the  same  leadership  in  a common 
design.  While  a “band"  does  not  imply  the  separate  racial 
origin  characteristic  of  a tribe,  of  which  it  is  usually  an 
offshoot,  it  does  imply  a leadership  and  a concert  of  action. 
How  large  the  company  must  be  to  constitute  a “band" 
within  the  meaning  of  the  act  it  is  unnecessary  to  decide. 
It  may  be  doubtful  whether  it  requires  more  than  inde- 
pendence of  action,  continuity  of  existence,  a common 
leadership  and  concert  of  action,  (P.  266.) 


In  the  parallel  case  of  Oomwrs  r.  United  States  *9  the  Supreme 
Court  declared : 

To  constitute  a “band"  we  do  not  think  it  necessary  that 
the  Indians  composing  it  be  a separate  political  entity, 
recognized  as  such,  inhabiting  u particular  territory,  and 
with  whom  treaties  had  been  or  might  be  made.  These 
peculiarities  would  rather  give  them  the  character  of 
tribes.  The  word  “band"  implies"  an  inferior  and  less 
permanent  organization,  though  it  must  lie  of  sufficient 
strength  to  be  capable  of  initiating  hostile  proceedings 
(P.  275.) 


the  Court  of  Chums 


In  the  case  of  Dabbs  y.  United  States,* 
declared : 

It  has  been  urged  in  this  and  other  cases  that  when  a 
number  of  Indian  tribes  have  been  removed  to  a reserva- 
tion the  tribal  entity  of  each  ceases ; that  they  become  in 
legal  effect  one  tribe,  and  that  the  question  of  amity  Is  to 
be  directed  to  nil  of  the  Indians  thus  brought  together. 

* * * m nr 

In  dealing  with  the  question  of  the  amity  of  such  a tribe 
as  a band  of  the  Apaches,  the  court  has  been  more  and 

30  Thompson  v.  United  States  and  Klamath  Indians , 44  C 01s!  359 
(1909) , 

17 Herring  v^United  States  and  VtC  Indians . 32  C.  Cls.  536  (1897)  ; 
Allred  v.  United  States  and  TJte  Indians,  36  C,  Cls.  280  (1901)  * Montoya 
v.  United  States  and  Mesoalero  Apaches , 32  C.  Cls.  849  (1897),  aff’d  ISO 
TJ%  S.  ,261  .(1901)  ; Dobbs  v.  United  States  and  Apache  Indians,  83  O.  cig. 
80S  (1898)  ; Conners  v.  United  Stales  and  Cheyenne  Indians , 33  C.  Cls, 
317  ( 1S98) , affJd  ISO  TJ.  S.  271  (1901).  In  the  ease  of  Herrvnej  V. 
United  States  and  Ute  Indians,  the  Court  of  Claims  held  that  while  the 
Ute  Tribe  was  in  amity  with  the  United  States,  the  members  of  Black 
Hawk’s  band  had  diisoclated  themselves  from  the  tribe  in  order  to  engage 
in  hostile"  acts,  so  that  neither  the  tribe  nor  the  band  was  liable  for 
depredations  which  had  been  committed,  the  tribe  being  immune  because 
not  involved,  the  band  immune  because  engaged  in  war.  The  Court 
declared  : 

A ban being  the  lowest  and  smallest  subdivision,  confederates 
more  readily  than  any  other  form  of  corporate  existence  so  to 
speak,  and  may  be  composed  of  Indians  of  different  tribes  or 
nations,  and  becomes  a de  facto  band  by  the  extent  of  Its  mem- 
bership its  continuity  of  existence,  and  its  persistent  cohesion 
subject  to  til©  control  and  power  of  a leader  having  the  recognized 
authority  of  a commander  and  chief.  6 

The  different  divisions  of  the  Indians  have  not  usuallv  originated 
trom  the  conventional  mode  which  organizes  white  persons  into 
political  communities,  but  have  originated  as  a condition  in  fact, 
and  when  so  existing  they  are  recognized  by  the  laws  and 
treaties  as  a separate  entity,  and  held  responsible  as  such  (P 

odd.) 

38  180  U.  S.  261  (1901),  aff’g  32  C,  Cls.  340  (1897). 

30  Conners  V.  United  States , 180  U.  S.  271  (1901),  afTg  33  C.  Cls,  317 
(1898) . 

20  33  C.  Cls,  3 OS  (1898). 


more  compelled  to  fall  back  upon  the  purpose  of  the  earlier 
Statutes  which  created  a liability  and  gave  to  these 
claimants  their  right  of  action.  Tlmt  purpose,  as  has 
been  said  before,  was  to  keep  the  peace— to  prevent  Indian 
warfare  upon  the  frontier.  The  Government  said  both 
to  the  white  man  and  to  the  Indian,  “This  depredation  or 
this  outrage  Is  wrong,  is  indefensible,  and  you  shall  be 
indemnified  for  your  losses  so  far  as  property  is  involved, 
provided  always  that  yon  refrain  from  war."  If  the  fron- 
tiersmen and  the  Indians  did  not  comply  with  this  simple 
condition,  if  the  purpose  of  offering  the  indemnity  was  not 
effective,  the  claimants  have  no  right  to  seek  it  under  the 
act  of  1891. 

The  practical  question,  then,  is,  Who  were  the  Indians 
whose  amity  was  to  be  maintained?  Who  were  the  In- 
dians so  affiliated  with  the  depredators  in  fact  that  the 
depredators  might  reasonably  be  regarded  as  a part  of 
them  and  they  be  regarded  as  a body  whose  amity  it  was 
desirable  to  maintain? 

In  dealing  with  this  question  the  court  has  held,  first, 
that  a nation,  tribe,  or  band  will  be  regarded  ns  an  Indian 
entity  where  the  relations  of  the  Indians  in  their  organized 
or  tribol  capacity  has  been  fixed  and  recognized  by 
treaty;  second,  that  where  there  is  no  treaty  by  which 
the  Government  has  recognized  a body  of  Indians,  the 
court  will  recognize  a subdivision  of  tribes  or  bands 
which  has  been  recognized  by  those  officers  of  the  Govern- 
ment whose  duty  it  was  to  deal  with  and  report  the  con- 
dition of  the  Indians  to  the  executive  branch  of  the 
Government ; third,  that  where  them  lias  been  no  such 
recognition  by  the  Government,  the  court  will  accept  the 
subdivision  into  tribes  or  bands  made  by  the  Indians 
themselves.  ( Tally  v.  Tfos  Apache  Indians,  32  C Cls  R , 1 ) 
But  in  the  application  of  this  rule  the  court  has  had 
to  go  further  and  recognize  bands  which  simply  in  fact 
existed,  irrespective  of  recognition,  either  by  the  Depart- 
ment  of  the  Interior  or  the  Indian  tribes  from  which  the 
members  of  the  band  came.  Victoria's  band  of  Apaches 
was  merely  a combination  of  individuals  from  different 
bands  associated  together  for  the  purpose  of  waging  war 
against  the  United  States.  The  band  did  not  exist  until 
its  warfare  began.  It  had  no  geographical  home  or  habi- 
tat, A ferocious  sense  of  injustice  induced  the  Indians  to 
prefer  death  to  submission,  and  they  fought  the  troops 
of  the  United  States  until  the  band  and  its  members  were 
|jUnct.^  CMontoya  v.  The  Mascalero  Apaches , 32  id., 

The  Cbirieahuas  were  an  isolated  mountain  band;  they 
had  their  own  habitat  in  remote  valleys  distinct  from  the 
valleys  or  mountains  of  the  other  bands ; they  fought  their 
own  battles;  they  pursued  their  own  policy;  they  were 
hunted  down,  and  captured  as  Chiriealiuas  mid  were 
brought  in  and  placed  upon  a reservation  as  n distinct  and 
well-known  military  enemy.  On  the  reservation  they 
remained  distinct,  neither  ill  fact  nor  in  a legal  sense  merg- 
ing with  the  other  tribes.  In  their  outbreak  and  escape 
from  the  San  Caring  Reservation,  in  1881,  they  still 
retained  their  tribal  distinctiveness.  For  the  court  to  hold 
that  they  had  become  an  Integral  part  of  all  the  Indians 
upon  the  reservation  and  that  all  of  the  Indians  upon  the 
reservation,  little  better  than  prisoners  of  war,  had  be- 
come a new.  distinctive  Indian  nation  or  tribal  organiza- 
tion would  be  to  introduce  a new  and  artificial  element 
into  this  branch  of  litigation  founded  not  on  the  facts  of 
the  case  but  ou  a speculative  theory.  ( Pp.  313-317.) 

The  question  of  what  groups  constitute  tribes  or  bands  has 
been  extensively  considered  in  recent  years  by  the  administra- 
tive authorities  of  the  Federal  Government  in  connection  with 
tribal  organization  effected  pursuant  to  section  16  of  the  Act  of 
June  18,  1934.21  A showing  that  the  group  seeking  to  organize  is 
entitled  to  be  considered  as  a tribe,  within  the  meaning  of  the 
act,23  is  deemed  a prerequisite  to  the  holding  of  a referendum  on 


21  48  8 tat,  984,  986,  25  U,  g,  C.  470. 

33  Bee.  16  of  the  act  covers  “any  Indian  tribe,  or  tribes,  residing  on  the 
same  ^egervat!on.,,  Sec.  19  defines  "tribe”  as  follows  : "The  term  ‘tribe’ 
herever  used  in  this  Act  shall  he  construed  to  refer  to  any  Indian  tribe, 
organized  band,  pueblo,  or  the  Indians  residing  on  one  reservation " 
Critical  cases  arise  particularly  where  the  last  phrase  is  inapplicable. 
Where  this  phrase  is  applicable,  and  the  Indians  of  a given  reservation 
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a proposed  tribal  constitution,  and  the  basis  for  such  a holding 
is  regularly  sot  forth  in  the  letter  from  the  Commissioner  of 
Indian  Affairs  to  the  Secretary  of  the  Interior  recommending  the 
submission  of  a tribal  constitution  to  a referendum  vote.  In 
cases  of  special  difficulty,  a ruling  has  generally  been  obtained 
from  the  Solicitor  for  the  Interior  Department  as  to  the  tribal 
status  of  the  group  seeking  to  organize.  The  considerations 
which,  singly  or  jointly,  have  been  particularly  relied  upon  in 
reaching  the  conclusion  that  a group  constitutes  a "tribe”  or 
“band”  have  been : 

(1)  That  the  group  has  had  treaty  relations  with  the 

United  States. 

(2)  That  the  group  has  been  denominated  a tribe  by  act 

of  Congress  or  Executive  order, 

(3)  That  the  group  has  been  treated  as  having  collective* 

rights  in  tribal  lands  or  funds,  even  though  not 
expressly  designated  a tribe, 

(4)  That  the  group  has  been  treated  as  a tribe  or  band 

by  otbor  Indian  tribes.33 

(f>)  That  the  group  has  exercised  political  authority 
over  its  members,  through  a tribal  council  or  other 
governmental  forms.84 

Other  factors  considered,  though  not  conclusive,  are  the  exist- 
ence of  special  appropriation  items  for  the  group85  and  the 
social  solidarity  of  the  group. 

Ethnological  and  historical  considerations,  although  not  con- 
clusive, are  entitled  to  great  weight  in  determining  the  question 
of  tribal  existence.  A situation  of  peculiar  difficulty  and  com- 
plexity arose  in  connection  with  the  application  of  two  tribal 
towns  of  the  Creek  Nation  to  organize  under  the  Oklahoma 
Indian  Welfare  Act.  In  upholding  the  tribal  status  of  the 
applicants,  the  Solicitor  for  the  Interior  Department  declared : 

For  the  information  of  the  Solicitor’s  Office  an  anthro- 
pological report,  compiled  by  Mr.  Morris  Opler,  was  sub- 
mitted which  deals  with  the  history  and  present  character 
of  these  towns.  This  report  provides  data  and  opinions  of 
authorities  on  the  Creeks  showing  that  the  Creeks  were 
originally  a confederacy  composed  of  a number  of  tribes, 
each  referred  to  as  a “Talwa.”  This  word  was  generally 
translated  into  the  English  word  “town”  but  rather  covers 
the  conception  contained  in  the  word  "tribe.”  Each  Talwa 
was  self-governing.  It  was  composed  of  people  living  in  a 
single  locality,  but  membership  was  dependent  on  birth 
rather  than  residence  since  a Creek  Indian  belonged  to  the 
Talwa  of  his  mother.  These  towns  were  originally  recog- 
nized by  the  Federal  Government  as  tlie  governing  units  in 
the  Creek  confederacy.  The  treaties  of  1790  and  1796  with 


organize  and  adopt  a constitution  under  sec,  16,  it  hag  been  adminlstra- 
lively  held  that  they  thereby  become  a tribe,  but  do  not  thereby  acquire 
nonstatutory  powers  of  government  which  they  have  never  exercised.  See 
Chapter  7,  fn.  67. 

23  The  case  of  Tulip  v.  United  States,  82  C.  da.  1 (1896),  indicates 
that  where  the  Indians  themselves  have  treated  a group  as  a band 
separate  from  or  subordinate  to  a given  tribe,  the  courts  will  accept  the 
subdivisions  so  recognized. 

The  policy  of  the  United  States  in  dealing  with  the  Indians  has 
been,  as  wo  understand,  to  accept  the  subdivisions  of  the  Indians 
into  such  tribes  or  bands  as  the  Indians  themselves  adopted,  and 
to  treat  with  them  accordingly. 

Bo  that  if  such  subdivisions,  whether  into  tribes  or  hands,  have 
not  been  recognized  by  treaty,  but  have  been  by  the  officers  of  the 
Government  whose  duty  it  was  to  report  in  respect  thereto,  then 
the  court  will  accept  that  as  sufficient  recognition  of  the  tribe  or 
band  upon  which  to  predicate  a judgment. 

Or  If  there  be  no  such  recognition  by  the  Government,  then  the 
court  will  accept  the  subdivisions  into  such  tribes  or  bands  as 
made  by  the  Indians  themselves,  whether  such  tribes  and  bands 
bn  named  by  reason  of  their  geographical  location  or  otherwise. 
(Pp.  7 and  8,) 

54  See,  for  an  example  of  the  consideration  given  to  the  foregoing 
elements  of  tribal  existence,  Memo.  Sol.  I.  D.,  February  8,  1937  (Mole 
Lake  and  St,  Croix  Chippewa). 

25  This  appears  to  be  given  considerable  weight  by  the  Court  of  Claims 
in  McKee  y.  United  States  and  Comanche  Indians,  83  C.  Cls.  99,  104 
(1897). 


the  Creeks  were  signed  by  the  representatives  of  the  vari- 
ous towns,*1  However,  because  of  the  pressure  of  the 
white  people  for  land  and  the  fact  that  the  towns  declared 
war  and  peace  independently  of  enpli  other,  the  Federal 
authorities  found  it  advisable  to  Insist  upon  centralization 
of  the  Creeks  to  avoid  dealing  with  each  Talwa,  The  In- 
dians opposed  this  centralization  and  it  was  not  until  after 
the  Civil  War.  in  which  the  towns  took  opposing  positions, 
that  the  Federal  Government  achieved  the  formation  of  a 
single  government  among  the  Creek  Indians,  And  even 
then  the  union  was  opposed  by  the  full-blood  element.  In 
spite  of  tlie  centralization,  however,  the  towns  wore  still 
used  for  the  official  purposes  of  census  and  annuity  pay- 
ments and  ns  a basis  for  representation  in  the  central 
body.  The  census  was  kept  on  the  basis  of  these  towns 
until  the  making  of  the  allotment  rolls  by  the  Dawes 
Commission-  It  was  thought  that  the  allotting  of  the 
Creek  Indians  would  destroy  their  town  organization  but 
this  did  not  in  fact  occur  as  the  members  of  the  town  took 
allotments  in  the  same  locality  and  continued  their  social 
and  political  organization.  The  report  states  that  at  the 
present  time  the  same  offices  described  by  members  of 
Do  Soto’s  expedition  arc  still  maintained.  Many  of  the 
old  traditions  anil  distinctions  between  the  towns  are 
likewise  maintained,  including  the  ma trill n cal  member- 
ship. 

There  is  other  evidence  besides  the  report  of  this 
anthropologist  now  available  which  indicates  the  tribal 
character  of  these  towns.  The  federated  government 
formed  in  the  latter  part  of  the  nineteenth  century  was 
a modified  replica  of  the  United  States  government,  with 
representatives  elected  from  the  self-governing  towns  to 
the  two  Houses  of  legislature,  the  House  of  Kings  and  the 
House  of  Warriors.  These  titles  represented  the  Creek 
designation  of  the  chiefs  and  headmen  of  the  towns. 
The  present  Principal  Chief  of  the  Creek  Nation  has  in- 
formed the  office  that  these  elections  still  continue, 
though  the  National  Council  has  few  functions,  and  that 
the  towns  still  have  their  kings  and  warriors.  The  pe- 
tition for  an  election  connected  with  one  of  the  consti- 
tutions and  the  provisions  of  the  constitutions  themselves 
show  the  existence  of  a fairly  elaborate  local  organiza- 
tion with  a chief,  governing  committee  and  various  spe- 
cial offices.  Some  towns  have  a square  dedicated  by  their 
members  used  for  meetings,  ceremonies  and  social  func- 
tions and  there  is  at  least  one  case  of  communal  ground, 
also  given  by  the  members,  worked  by  them  to  the  benefit 
of  indigent  persons  in  the  town,  The  principal  Chief 
reports  various  ways  in  which  the  towns  are  active  in 
providing  assistance  and  relief  to  the  members  of  the 
town, 

* $ m m 

That  the  Indians  themselves  recognized  the  existence 
of  the  Creek  tribal  towns  is  clear  from  an  examination 
of  the  constitution  and  laws  of  the  Muskogee  Nation. 

♦ * m * * 

Under  the  foregoing  legal  authorities  it  appears  to  me 
that  the  Creek  towns  can  lay  a substantial  claim  to  the 
right  to  be  considered  ns  recognized  hands  within  the 
meaning  of  section  3 of  the  Oklahoma  Indian  Welfare 
Act  of  June  26,  1936.^ 

It  is  not  enough,  however,  to  show  that  any  of  the  foregoing 
elements  existed  at  some  time  in  remote  past.  As  was  said 
by  the  Solicitor  in  passing  upon  the  status  of  the  Miami  and 
Peoria  Indians  under  the  Oklahoma  Indian  Warfare  Act : 38 

It  is  not  enough  that  the  ethnographic  history  of  the 
two  groups  shows  them  in  the  past  to  have  been  distinct 
and  well-recognized  tribes  oi*  bands.  A particular  tribe 
or  band  may  well  pass  out  of  existence  as  such  in  the 
course  of  time.  The  word  “recognized”  as  used  in  the 
Oklahoma  Indian  Welfare  Act  involves  more  than  past 


M Treaty  of  August  7,  1790,  with  the  Creek  Ration,  7 Btat.  35? 
Treaty  of  June  29.  1796,  with  the  Creek  Nation.  7 Stal,  §6. 

Memo.  Sol.  I,  D_,  July  15,  1937.  The  Constitution  of  the 

Thlopthlocco  Tribal  Town  was  ratified  on  December  27,  1988,  that  of  the 
Alabama-Quassarte  Tribal  Town  on  January  10,  1939.  Both  constitu- 
tions recognize  that  membership  in  the  town  is  not  inconsistent  with 
membership  in  the  Creek  Nation. 

a Act  of  June  26,  1936,  49  Stat.  1967,  25  U.  S.  C.  501  et  seq. 
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existence  uh  n tribe  ami  its  historical  iTriignition  as  such. 
There*  must  lie  a currently  existing  group  distinct  and 
film-tinning  ns  n group  in  certain  respects  and  rerugnt- 
thai  of  sueli  activity  must  have*  been  shown  by  specific 
actions  of  the  Indian  Office,  flu*  Department,  or  by 
Uoiigress.® 

Tbo  distinction  between  n band  or  tribe  and  a voluntary  asso- 
ciation or  society  is  at  times  iliflieult  to  draw  with  precision. 
The  Acting  Solicitor  for  the  Interior  Department,  ruling  that 
a particular  group  could  not  ho  considered  a tribe  or  band  for 
purposes  nf  organization  under  the  Oklahoma  Indian  Welfare 
Ac declared  : 

The  primary  distinction  between  a band  and  a society 
is  that  a bund  is  a-  political  body.  In  other  words*  a 
hand  lias  functions  and  powers  of  government.  It  is 
generally  the  historic  unit  of  government  in  those  tribes 
where  bands  exist.  Because  of  Federal  intervention 
aimed  to  destroy  tribal  organization  many  recognized 
hands  have  lost  most  if  not  all  of  their  governmental 
functions.  But  their  identity  as  a political  organization 
must  remain  if  the  group  of  Indians  can  be  considered  a 
band  or  tribe. 

This  character  of  a band  as  an  existing  or  historical 
unit  of  Indian  government  seems  to  be  recognized  in 
sections  16  and  10  of  the  Indian  Reorganization  Act 
which  refer  to  “powers  vested  in  any  tribe  or  tribal 
council  by  existing  law.”  and  define  tribe  to  include  an 
“organized  band.”  In  the  administration  of  the  act.  or- 
ganizations of  tribes  or  bauds  have  included  such  lim- 


:o  Memo.  Sol.  T,  D.,  December  13,  1038. 

30  Ad  of  June  26.  1036.  49  Stub  1067,  25  U.  St  C,  501.  it  $rq. 


I iteci  powers  of  government  as  remain  and  are  considered 

appropriate.  It  is  thin  feature  which  distinguishes  or- 
ganization under  section  3 of  the  Oklahoma  Act  from 
organization  of  voluntary  associations  under  section  4,S! 

Tile  question  of  tribal  existence  lias  generally  been  treated 
by  the  courts  as  a simple  yt?s-or-no  question.  It  remains  true, 
however,  that  an  Indian  tribe  may  “exist”  for  certain  pur]  wises, 
and  not  for  others.  Where  several  Indian  groups  are  consid- 
ered a single  tribe  generally  for  political  and  administrative 
purposes.  Congress  may  nevertheless  assign  tribal  status  to  a 
component  group  for  specified  purposes.  This  has  frequently 
occurred  in  connection  with  claims.  Tribe  A and  Tribe  R have 
amalgamated  to  form  Tribe  C and  share  a common  reservu- 
tion  and  common  funds.  But  at  some  lime  prior  to  amalga- 
mation, Tribe  A had  suffered  some  injury  fm*  which  a later 
generation  offers  redress  in  the  form  of  a jurisdictional  act. 
In  sueli  cast's.  Congress  occasions! lly  recognizes  ns  a tribe,  en- 
titled to  bring  suit  in  the  Court  of  Claims,  what,  is  for  most 
purposes  only  a part  of  a tribe.*1 


3*  Memo.  Acting  8«1.  I.  IX,  July  20,  1067. 

32  Examples  of  this  situation  are  involved  in  I lie  Act  of  February 
25.  1889,  25  Stat,  604  (authorizing  suit  by  “Old  Settlors"),  construed 
in  United  States  v.  Old  Setting  148  TJ,  S,  427  0893)  ; Act  of  October 
f,  1890,  26  Stat,  636  (Shawnee  and  Delaware  Indians,  incorporated  in 
the  Cherokee  Nation,  allowed  to  bring  tribal  suits  against  the  Cherokee 
Na Hon  and  the  United  States)  • Act  of  June  28.  1898.  sen,  25,  30  Stat. 
40,>  (authorizing  suit  l»y  Delaware  Indians),  construed  in  Delaware 
Indians  v.  Cherokee  Nation,  193  U.  S.  127  (1904);  Joint  Resolution 
of  June  0,  1930,  46  Stat,  531  (authorizing  suit  by  Assinihoino  Indians), 
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Given  adequate  evidence  of  the  existence  of  a tribe  during 
some  period  in  the  remote  or  recent  past,  the  question  may 
always  be  raised  : Has  the  existence  of  this  tribe  been  terminated 
in  some  way? 

Generally  speaking,  the  termination  of  tribal  existence  is 
shown  positively  by  act  of  Congress,  treaty  provision,  or  tribal 
action  a3  or  negatively  by  the  cessation  of  collective  action  and 
collective  recognition.  The  forms  of  such  collective  action  and 
collective  recognition  which  are  considered  criteria  of  tribal 
existence  have  already  been  discussed. 

The  view  was  once  widely  entertained  that  tribal  membership 
was  legally  incompatible  with  United  States  citizenship.  Thus 
a number  of  early  treaties  and  statutes  provided  that  a given 
tribe  should  he  dissolved  when  Its  members  became  citizens,*3 4 
Dissolution  of  the  tribe  required  division  of  property,  and  jbis 
meant  allotment  of  tribal  lands  and  per  capita  division  of  tribal 
funds.55 


The  Supreme  Court  In  Matter  of  Ileff ,M  took  the  view  that  cit- 
izenship and  allotment  involved  a termination  of  tribal  relations, 
and  that  such  termination  of  tribal  relations  removed  citizen 
allottees  from  the  scope  of  the  Indian  liquor  laws. 

The  defendant  in  the  case  was  a Kickapoo  Indian,  and  the 
Treaty  of  Juno  28,  1862,  with  that  tribe37  hod  provided  that  upon 
allotment  these  Indians  “shall  cease  to  he  members  of  wild  tribe, 
and  siml!  become  citizens  of  the  United  States.”  This  provision 
provides  a possible  justification  for  the  actual  decision  in  Matter 
of  .7 faff,  hut  the  opinion  in  the  case  put  the  decision  upon  the 
broader  ground  that  under  section  6 of  the  General  Allotment 


United  States  v.  Anderson,  225  Fed.  82 0 (l>.  C.  E.  D.  Wig  ill 
(d insulation  of  Stockhtidge  Munsee  Tribe  by  tribal  agreement  ratified 
Congress), 

(2)Iiami)CbSiPter  ^ ^ 2A‘  And  A<?t  °£  March  3'  1S78f  17  Stat  < 


**  See  Chapter  lu,  see,  23. 
3fl  197  U.  S.  488  (1905). 

3T 13  Stat.  623,  624. 


Aet,^  which  provides  that  allottees  shall  be  citizens  of  the  United 
States  “entitled  to  all  the  rights,  privileges,  and  immunities  of 
such  citizens,"  every  allottee  became  emancipated  from  federal 
control. 

This  doctrine  was  rejected  in  the  case  of  United  States  v. 
Nice,119  which  held  that  allotment  did  not  terminate  tribal  exist- 
ence so  as  to  take  allottees  outside  the  scope  of  Indian  liquor 
laws  ndtTpted  pursuant  to  congressional  power  to  regulate  com- 
merce with  Indian  tribes.  The  Supreme  Court  declared: 

recognize  that  a different  construe! Ion  was  placed 
upon  section  6 of  the  act  of  1887  in  Matter  of  Ileff,  107 
U S.  4S8,  but  after  reexamining  the  question  in  the  light 
of  other  provisions  in  the  act  and  of  many  later  enactments 
clearly  reflecting  what  was  intended  by  Congress,  we  are 
constrained  to  hold  that  the  decision  in  that  cose  is  not 
well  grounded,  and  it  is  accordingly  overruled,  (p.  601.) 

the  view  taken  in  the  Nice  case  has  prevailed  ever  since.40 

While  it  is  thus  clear  that  neither  allotment  nor  citizenship,41 
per  &of  nor  both  together,  imply  a termination  of  tribal  existence, 
in  the  absence  of  express  provision  of  treaty  or  statute  asserting 
such  a connection,  presumably  these  are  factors  to  be  considered 

"*  February  8,  1887,  24  Stat.  388,  390,  25  U.  S.  C.  S40  See  Chapter  8 
sec*.  2A  (3), 

3f»241  U.  K mi  (1916). 

United  Sin  ten  v.  JlouJan,  265  Fed.  165  (C.  U,  A.  2,  1920)  jiff'g.  256 
Fi'fk  408  (p.  C.  X.  I*,  y.  N.  1910),  Jijjp.  (IlHin,  257  U.  §.  014  (192*1 ) 
Accord : Farrell  v.  United  States,  HO  Fed.  942  (C>  C.  A.  8,  1901), 

^Of  ifti;  argument  that  the  Fourteenth  Amendment  conferred  citizen* 
ship  upon  Tiicllujis  and  thereby  dissolved  tribal  relation^  the  Senate 
Committee  on  Judiciary  said,  in  1870  .* 
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in:  determining  whether  a given  group  lias  ceased  to  maintain 
tribal  relations,  Other  factors  considered  by  courts  and  admin* 
i* i rati vc  authorities  in  determining  whether  the  tribal  relations 
of  ii  given  group  have  c ome  to  an  end  are ; the  physical  separation 
a group  from  the  main  body  of  the  tribe,  and  the  cessation  of 
participation  in  tribal  resources  and  tribal  government 

In  the  ease  of  The  Chumkcc  Trust  FiniJs**  it  was  held  that 
those  Clierokops  who  remained  in  North  Carolina  when  the  main 
lioily  of  the?  Che  tokens  wore  removed  to  Indian  Territory  thereby 
lost  their  tribal  status.  The  Supreme  Court  declared : 

* * * Whatever  union  they  have  had  among  them- 

selves has  been  merely  a social  or  business  one.  It  was 
formed  in  1SU8,  at  the  suggestion  of  an  officer  of  the 
Indian  office.  for  the  purpose  of  enabling  them  to  transact 
business  with  the  Government  with  greater  convenience. 
Although  its  articles  nro  drawn  In  the  form  of  a constitu- 
tion for  a separate  civil  government,  they  have  never  been 
recognized  as  a separate  Nation  by  the  United  States;  no 
treaty  has  been  made  with  them;  they  can  pass  no  laws; 
they  are  citizens  of  that  State  and  hound  by  its  laws, 

■ * * (P.  300 j 

As  l be  Court  of  Claims  pointed  out,  in  this  ease,  ihe  luuimigrating 
Cherokees  “had  expatriated  themselves  from  the  Cherokee 
Nation.  * * * The  only  privilege  ever  accorded  to  them  by 

the  nation  was  that  they  might  become  citizens  and  subjects  upon 
removal  within  its  territorial  boundaries  * * **7!M 

It  lias  been  admiuislra lively  determined  that  those  Clioetaws 
remaining  in  Mississippi  when  the  Choctaw  Tribe  removed  to 
Indian  Territory  lost  their  tribal  status  and  could  not  be  recog- 
nized us  a separate  tribe**  and,  similarly,  that  the  Indians  of  the 
Georgetown  or  Shoulwater  Reservation  In  Washington,  all  of 
whom,  apparently,  took  allotments  at  other  reservations  or  other- 
wise abandoned  the  reservation  in  question,  could  no  longer  be 
recognized  as  a separate  tribe  entitled  to  the  use  of  receipts  from 
timber  sales  on  the  Georgetown  Reservation,40 
Many  of  the  attempts  made  by  Congress  to  terminate  the  exist- 
ence of  particular  tribes  have  proved  abortive.  Tribes  which 
have  been  dissolved  not;  once  but  several  times  have  been  recog- 
nized, in  later  congressional  legislation,  us  still  existing. 

An  example  in  point  is  the  group  ut  Winnebago  Indians  who, 
separating  from  their  brothers  in  Nebraska?  took  up  homestead 
allotments  in  Wisconsin,  tinder  the  Act  of  March  3,  18To,4li  which 
provided  for  the  issuance  of  homestead  allotments  to  Indians 
upon  proof  of  the  abandonment  of  tribal  relations.  The  intent 
of  these  Indians  “to  abandon  their  tribal  relations  and  adopt  the 
habits  and  customs  of  civilized  people”  was  given  special  legisla- 
tive confirmation  in  the  Act  of  January  18,  ISSl,4’  Nevertheless, 

« Eastern  Band  of  Cherokee  Indians  y.  United  States  and  Cherokee 
Nation,  117  U.  S.  2S8  (1SS6),  uffi’g  20  C.  Cls.  440  (1880), 

*a  20  C.  CIS.  449,  478,  Accord : United  States  v.  Elm.  25  Fed.  Cas.  No. 
15048  CD,  C.  N.  JJ.  N.  Y„  1877)  (Oneida). 

41  Memo,  Sol.  I,  D„  August  31,  1930.  Of.  note  on  the  status  of  rojomjue 
Pueblo,  Chapter  20,  s«'C.  1. 

■w  Op.  Sol.  I.  Dr,  M.24173.  September  23,  1932.  54  I.  P.  71, 

15.  18  Stftt  402.  420. 

SECTION  3.  1*01 

Tlie  political  status  of  Indian  tribes  may  be  considered  with 
respect  to  the  relations  subsisting  lad  ween  the  tribe  and  (a) 
its  members,  (h)  other  governments,  and  (o)  private  persons  not 
members  of  the  tribe. 

(a)  So  far  as  concerns  the  political  relation  between  a tribe 
mid  its  members,  this  is  n subject  which  has  already  been  com 
sidered  in  treating  of  the  nature  and  scope  of  tribal  self- 
government.-9 

68  See  Chapter  7, 


in  many  subsequent  statutes  Congress  recognized  the  continued 
existence  of  the  Winnebago  Indians  of  Wisconsin  as  n separate 
hand.'*  In  1937  the  light  of  this  group  to  organize  as  a separate 
hand  was  affirmed  by  the  Interior  Department.49 

The  efforts  of  Congress  to  terminate  the  existence  of  the  Five 
Civilized  Tribes  fire  elsewhere  discussed/'1 

The  efforts  to  terminate  the  existence  of  the  Wyandotte  Tribe 
apparently  began  in  1850,  in  n treaty  by  which  that  tribe,  having 
“manifest  an  anxious  desire  to  extinguish  their  tribat  or 
iititioiiitl  character  and  become  citizens  of  the  United  States,” 
agreed  “that  their  existence,  ns  a nation  or  tribe,  shall  terminate 
and  become  extinct  upon  the  ratification  of  this  treaty  * * ** 1 51 
The  treaty  was  ratified  on  September  24,  1850,  Apparently  the 
extinguisher  clause  did  not  work,  for  another  treaty  containing 
similar  provisions  for  the  extinguishment  of  tribal  existence 
was  entered  Into  by  the  supposedly  nonexistent  tribe  some  5 
years  Inter.155  In  1935,  Congress  again  provided  for  the  final 
distribution  of  the  funds  belonging  to  the  Wyandotte  Tribe.1* 
Even  this,  apparently,  did  not  interfere  with  the  continued 
functioning  of  the  tribe,  and  on  July  24,  1937,  the  chief  of  the 
tribe  certified  that  tlic*  members  of  the  tribe,  liy  ft  unanimous  vote, 
had  adopted  a tribal  constitution  under  the  Oklahoma  Indian 
Welfare  Act rH  perpcl utiling  the  traditional  tribal  organization. 

Various  other  attempts  to  terminate  tribal  relations  by  treaty 
or  act  of  Congress  have  proved  abortive,00  These  legislative 
experiences  suggest  that  the  dissolution  of  tribal  existence  is 
easier  to  decree  than  to  effect,  and  indicate  the  value  of  a certain 
skepticism  in  considering  current  legislative  proposals  looking  to 
the  dissolution  of  all  or  some  Indian  tribes,  They  also  point  to 
the  reasons  for  the  judicial  rule  that  an  exercise  of  the  federal 
power  to  dissolve  a tribe  must  be  demonstrated  by  statutory  or 
treaty  provisions  which  are  positive  and  unambiguous.*57 

4?2I  8 tat.  315. 

**Act  of  March  3,  1909,  35  Stat  7S1,  798;  Act  of  January  20,  1910, 
30  Stat.  S73 ; Act  of  July  1,  1912.  87  Stat,  1§7  ; Act  of  December  17,  1928, 
45  Slat.  1027. 

40  Memo.  Sol.  I.  D„  March  0,  1987. 

0,1  Sec  Chapter  23,  see.  6. 

51  Treaty  of  April  1,  1850.  with  the  Wyandot,  D Slut.  987,  989. 

m Treaty  of  January  31,  1855.  10  Stat.  1159,  construed  in  SahriW  psalter 
v.  Stockton,  183  TJ.  S.  290  (1902) , Of,  Art  XIII  of  the  Treaty  of  Feb- 
ruary 23.  1867,  with  the  Senecas  and  others,  Including  certain  Wyan- 
dot tes,  15  Stat  513,  510,  providing  for  Wyandottes,  “many  of  whom 
have  been  in  a disorganized  and  unfortunate  condition  since  their  treaty 
of  one  thousand  eight  hundred  and  fifty-five,”  And  sea  Gray  v.  Coffman, 
10  Fed.  Can.  No,  5714  (l.\  i\  Kans,  1874)  ; Conley  v . Ballinger,  210  U.  S, 
84  (1910). 

r*  Act  of  August  27,  1935,  49  Stat,  894. 

w Act  of  June  16,  1936,  49  Stat.  1967, 

™Wing(ni  v.  Conolly , 163  U.  S.  56  (1806),  construing  the  Treaty  of 
June  24,  1802,  with  the  Ottawa  Indians  of  the  United  Bands  of  Blanch- 
ard's Fork,  etc.,  12  Stat.  1237,  providing  for  the  termination  of  tribal 
relations  on  July  16,  1867,  and  also  the  Treaty  of  February  28,  1867,  with 
fhe  Ottawa  and  other  tribes,  ID  Stat.  513,  repealing  this  provision.  And 
nee  Act  of  Augnat  6,  1846.  9 Stat.  55, 

» Jones  v.  Meehan,  175  It  S,  1 (1899)  ■ Marrow  v.  Blveius,  23  Tumi. 
223  (1843), 

TICAL  STATUS 

(6)  The  relation  of  nn  Indian  tribe  to  other  governments 
presents  ti  .series  of  difficult  problems  of  iiiieriuitionn!  law. 
These  problems  Involve;  (1)  The  treaty-making  capacity  of  an 
Indian  tribe;  (2)  the  capacity  of  a tribe  to  wage  war;  (3)  its 
capacity  to  sue  as  a “foreign  nation** ; (4)  its  relationship  to 
a foreign  country;  (5)  tlie  recognition  which  it  may  demand 
of  the  several  states;  (6)  its  relation  to  the  federal  power  of 
eminent  domain;  (7)  its  relation  to  the  state  power  of  eminent 
domain ; and  (8)  its  status  as  a federal  instrumentality. 
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THE  LEGAL  STATUS  OP  INDIAN  TRIBES 


(1)  The  Indian  tribes  were  recognized  as  powers  capable  of 
making  treaties  before  the  United  States  was.*9  The  validity 
of  the  many  treaties  made  and.  ratified  between  the  United 
States  and  nearly  all  the  tribes  within  its  boundaries,  is  clearly 
established,  as  a matter  of  law.60  Treaty  making,  however, 
depends  upon  the  will  of  two  parties,  a?id  either  the  United 
States  or  an  Indian  tribe  may  refuse,  and  frequently  has  re- 
fused, to  make  treaties  which  the  other  party  desired*  Thus, 
since  Congress  expressed  its  opposition  to  the  continued  making 
of  treaties  with  tho  Indian  tribes,  in  a rider  which  the  House 
of  Representatives  attached  to  the  Indian  Department  Appro- 
printi cm  Act  of  March  3,  i871,61  the  President  and  the  Senate 
have  refused  to  make  such  treaties.  Whether  Congress,  which 
is  not  the  treaty-making  department  of  the  Government*  has 
the  power  thus  to  lay  down  a binding  limitation  upon  the  treaty- 
making  power,  viz,  the  President  and  the  Senate,  and  whether 
a treaty  made  next  year  with  an  Indian  tribe  and  constitu- 
tionally ratified  would  he  valid  or  invalid,  are  probably  academic 
questions.  They  are  also  primarily  verbal  questions.  When 
Congress  condemned  the  use  of  treaties,  it  did  not  prevent  the 
practice  of  dealing  with  Indian  tribes  by  means  of  “conventions,1 2’ 
“agreements,’’  “charters,”  and  “constitutions.”  From  the  stand* 
point  of  the  Indian  tribes,  it  made  little  difference  what  manner 
of  ratification  and  procedure  was  incumbent  upon  the  repre- 
sentative of  the  United  States  who  treated  with  them.®* 

(2)  A second  fundamental  attribute  of  sovereignty,  in  inter- 
national law,  is  the  power  to  make  war.  This  power  has  been 
recognized  in  Indian  tribes  down  to  recent  times,03  and  there 
are  still  on  the  statute  books  laws  which  contemplate  the  possi- 
bility of  hostilities  by  an  Indian  tribe.04 *  The  capacity  of  an 
Indian  tribe  to  make  war  involves  certain  definite  consequences 
for  domestic  law.  Acts  which  would  constitute  murder  or  man- 
slaughter In  the  absence  of  a state  of  war,  whether  committed 
by  Indians 06  or  by  the  military  forces00  of  the  United  States, 
may  be  justified  ns  acts  of  war  where  a state  of  war  exists;. 
Hostile  Indians  surrendering  to  armed  forces  are  subject  to  the 
disabilities  and  entitled  to  the  rights  of  prisoners  of  war.97 
While  the  existence  of  a state  of  war  at  some  time  in  the  past 
continues  to  be  a current  question  in  Indian  litigation,  particu- 

b" Bee  Preston  v,  Broioder 1 Wheat.  115  (1816)  ; Patterson  v.  JenTcs, 

2 Pet.  21G  (1828)  ; ’Worcester  v.  QeorgU i,  6 Pet.  515  (1832)  5 bat  timer  v. 
Poteeti  14  Pet.  4 (1840)  ; Porterfield  v.  Clark,  2 How.  76  (1844)  ; genera 
Nation  v,  Christy,  162  U,  £!.  2S3  (1896)  ; Mitchel  v.  United  States,  9 Pet. 
711  (1835).  Also  see  Chapter  3,  gee.  4 A, 

m See  Chapter  3. 

« 10  Stat.  544,  566. 

See  Chapter  3,  see.  6. 

m Montoya  v.  United  States,  180  U,  S,  261  (1901)  ; Scott  v.  United 
States  and  Apache  Indians,  33  C.  CIS.  486  (1898)  * jDo&Bs  V,  United  States 
and  Apache  Indians,  33  C.  Cls.  308  (1898).  Warfare  among  the  Indian 
tribes  themselves  was  long  a matter  of  concern  to  the  Federal  Govern- 
ment. See,  for  example,  the  Act  of  July  14,  1832,  4 Stat.  595. 

« Act  of  .July  5,  1862,  12  Stat,  512,  528,  R.  S.  § 2080,  25  U.  S.  C,  72 
(authorizing  abrogation  of  treaties  with  tribe  engaged  In  hostilities)  * 
Act  of  March  2,  1867,  14  Stat.  492,  515,  H,  S.  § 2100,  25*  U,  S.  C.  127 
(authorizing  withholding  of  annuities  from  hostile  Indians)  ; Act  of  Feb- 
ruary 14.  1873,  17  Stat  437,  457,  459,  R,  S.  If  467,  2136,  25  U,  S,  C, 
266  (regulating  sale  of  arms  to  hostile  Indians) ; Act  of  March  3,  1875, 
18  'Stat.  420,  449,  25  U.  S.  C.  128  (forbidding  payments  to  Indian  bands 
at  war) , 

os  “The  fact  that  they  were  treated  ag  prisoners  of  war  also  refutes 
the  idea  that  they  were  murderers,  brigands  or  other  common  criminals. *' 
Conners  v.  United  States*  180  TL  B,  271,  275  (1901).  And  of*  United 
States  V.  Cha-to-kah-na  pe-sha,  25  Fed.  Cas.  No.  14789a  (Superior  Court, 
Ark.  1824)  (holding  Osage  Indians  guilty  of  murder,  tribe  being  in 
amity).  Of,  also  KeAuc-e-mun^guah  v,  McClure , 122  Ind.  641,  23  N.  E. 
1080  (1890). 

,w  See  Conners  v.  United  States  and  Cheyenne  Indians ■,  33  C.  CL.  317, 
325  (1898),  aff’d.  180  U.  S.  271  (1901)  (killing  of  “escaping  prisoners 
of  war’’  legally  justified). 

67  /Bid.  And  see  Montoya  v.  United  States  and  Mescalero  Apaches, 
180  U.  8.  261  (1901),  afTg.  32  C.  Cla  349  (1897). 


larly  claims  litigation,  it  may  be  doubted  whether  the  courts 
would  recognize  the  legal  capacity  of  an  Indian  tribe  to  engage 
in  war  today, 

(8)  A third  issue  in  the  relations  between  an  Indian  tribe 
and  other  governments  relates  to  the  possibility  of  suit  by  an 
Indian  tribe  against  a state  or  its  citizens  in  the  federal  courts. 
It  was  settled  in  the  historic  case  of  Cherokee  Nation  v 
Georgia that  the  Uheroken  Nation  was  not.  a foreign  state 
entitled  to  bring  suit  in  the  federal  courts  against  the  Biafe 
of  Georgia  to  restrain  the  enforcement  of  uncoustitulioiml  laws.93 
The  Supreme  Court,  per  Marshall,  O.  »/,,  laid  down  the  classic 
outlines  of  the  doctrine  which  has  since  prevailed  : 

* * * Is  the  Cherokee  nation  a foreign  state,  in  the 
sense  in  which  that  term  Is  used  in  the  constitution? 
The  counsel  for  the  plaintiffs  have  maintained  the  affirma- 
tive of  this  proposition  with  great  earnestness  and  ability. 
So  much  of  the  argument  as  was  intended  to  prove  the 
character  of  the  Cherokees  ns  a state,  as  a distinct  politi- 
cal society,  separated  from  others,  capable  of  managing 
its  own  affairs  and  governing  itself,  has,  in  the  opinion 
of  a majority  of  the  judges,  been  completely  suc- 
cessful. * * * 

A question  of  much  more  difficulty  remains.  Do  the 
Cherokees  constitute  a foreifpi  stateiu  the  sense  of  the 
construction  V The  counsel  have  shown  conclusively,  that 
they  are  not  a state  of  the  Union,  and  have  insisted  that, 
Individually,  they  are  aliens,  not  owing  allegiance  to  the 
United  States.  An  aggregate  of  aliens  composing  a state 
must,  they  say,  be  a foreign  state  each  individual  being 
foreign,  the  whole  must  be  foreign. 

This  argument  is  imposing,  but  we  must  examine  it  more 
closely,  before  we  yield  to  it.  Tho  condition  of  the  Indians 
in  relation  to  the  United  States  is,  perhaps,  unlike  that  of 
any  other  two  people  in  existence.  In  general,  nations  not 
owing  a common  allegiance,  are  foreign  to  each  other. 
The  term  foreign  nation  is,  with  strict  propriety,  applicable 
by  either  to  the  other.  But  tlie  relation  of  the  Indians  to 
the  United  States  is  marked  by  peculiar  and  cardinal  dis- 
tinctions which  exist  nowhere  else.  The  Indian  territory 
is  admitted  to  compose  a part  of  the  United  States.  In  all 
our  maps,  geographical  treatises,  histories,  and  laws,  it  Is 
so  considered.  In  all  our  intercourse  with  foreign  nations, 
iii  our  commercial  regulations,  in  any  attempt  at  inter- 
course between  Indians  and  foreign  nations,  they  are  con- 
sidered as  within  the  jurisdictional  limits  of  the  United 
States*  subject  to  many  of  those  restraints  which  are 
imposed  upon  our  own  citizens.  They  acknowledge  them- 
selves, in  tlieir  treaties,  to  be  under  the  prolection  of  the 
United  States ; they  admit,  that  the  United  States  shall 
have  the  sole  and  exclusive  right  of  regulating  the  trade 
with  them,  and  managing  all  their  affairs  as  they  think 
proper ; and  the  Cherokees  in  particular  were  allowed  by 
the  treaty  of  Hopewell,  which  preceded  the  constitution, 
“to  send  a deputy  of  their  choice,  whenever  they  think  fit, 
to  congress,”  Treaties  were  made  with  some  tribes,  by 
the  state  of  New  York,  under  a then  unsettled  construction 
of  the  confederation,  by  which  they  ceded  all  tlieir  lands  to 
that  state,  talcing  hack  a limited  grant  to  themselves,  in 
which  they  admit  their  dependence.  Though  the  Indians 
are  acknowledged  to  have  an  unquestionable,  and  hereto- 
fore unquestioned,  right  to  the  lands  they  occupy,  until 
that  right  shall  be  extinguished  by  a voluntary  cession  to 
our  government ; yet  it  may  well  be  doubted,  whether  those 
tribes  which  reside  "within  the  acknowledged  boundaries  of 
the  United  States  can,  with  strict  accuracy,  he  denominated 
foreign  nations.  They  may,  more  correctly,  perhaps,  be 
denominated  domestic  dependent  Tuitions,  They  occupy 
a territory  to  which  we  assert  a title  independent  of  their 
will,  which  must  take  effect  in  point  of  possession,  when 
their  right  of  possession  ceases.  Meanwhile,  they  are  in 
a state  of  pupilage;  tlieir  relation  to  the  United  States 
resembles  that  of  a ward  to  his  guardian.  They  look  to 
our  government  for  protection  ; rely  upon  its  kindness  and 
its  power;  appeal  to  it  for  relief  to  their  wants;  and 
address  the  president  as  tlieir  great  father.  They  and 
their  country  are  considered  by  foreign  nations,  as  well 

65  5 Pet  1 (1831). 

^ Of  Worcester  v.  Georgia,  & Pet,  515  (1832),  discussed  in  Chapter  7. 
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as  by  ourselves,  as  being  so  completely  under  the  sover- 
eighty  and  dominion  of  tin*  United  Slates  that  any  attempt 
to  acquire  Ilnur  lands,  or  to  form  a political  connection 
with  them,  would  tie  considered  by  all  as  an  invasion  of 
our  territory  ami  an  net  of  hostility.  These  considera- 
tions go  far  to  support  the  opinion,  that  the  framers  of  our 
constitution  had  not  the  Indian  tribes  In  view,  when  they 
opened  the  courts  of  the  Union  to  controversies  between 
a state  or  the  citizens  thereof  and  foreign  states. 

* * * we  should  feel  much  difficulty  in  considering 

them  a s designated  by  the  term  foreign  state,  were  there 
no  other  pari  of  the  constitution  which  might  shed  light 
on  the  meaning  of  these  words.  But  we  think  that  in 
construing  them,  considerable  aid  is  furnished  by  that 
clause  in  the  eighth  section  of  the  third  article,  which 
empowers  congress  to  “regulate  commerce  with  foreign 
nations,  and  among  the  several  states,  and  with  the 
Indian  tribes.”  In  this  clause,  they  are  as  clearly  eon- 
tradlst  ingulshod,  by  a name  appropriate  to  themselves, 
from  foreign  nations,  as  from  the  several  states  composing 
the  Union,  * * * 

m * * * * 

The  court  has  bestowed  its  best  attention  on  this  ques- 
tion, and,  after  mature  deliberation,  the  majority  Is  of 
opinion,  that  an  Indian  tribe  or  nation  within  the  United 
States  is  not  a foreign  state,  in  the  sense  of  the  constitution, 
and  cannot  maintain  an  action  In  the  courts  of  the  United 
States.  (Pp,  16^18,  20,) 

(4)  It  has  been  held  that  the  relation  of  dependence  existing 
between  an  Indian  tribe  and  the  Federal  Government  is  not 
terminated  by  the  flight  of  the  tribe  to  foreign  soil  or  by  its  so- 
journ on  such  soil  for  0 years.  Thus  the  return  of  a refugee  tribe 
has  been  demanded  <d*  the  foreign  country  in  which  it  was 
sojourning.70 

(5)  The  Indian  tribes  have  been  treated,  for  certain  purposes 
as  similar  to  states,  territories,  or  dependencies  of  the  United 
States.”  Thus,  iu  the  ease  of  Mackey  v.  Coxe^  the  Supreme 
Court  held  that  an  administrator  appointed  by  a probate  court 
of  the  Cherokee  Nation  occupied  the  same  position  ns  an  ad 
rninistrator  appointed  by  any  state  or  territory  of  the  United 
States,  The  court  declared: 


* * * In  some  respects  they  bear  the  same  relation 

to  the  federal  government  as  a territory  did  in  Its  second 
grade  of  government,  under  the  ordinance  of  17S7.  Such 
territory  passed  its  own  laws,  subject  to  the  approval  of 
congress,  and  its  inhabitants  were  subject  to  the  con- 
stitution and  acts  of  congress.  The  principal  difference 
consists  iu  the  fact  that  the  Oherokees  enact  their  own 
laws,  under  the  restriction  stated,  appoint  their  own  of- 
ficers, and  pay  their  own  expenses.  This,  however,  is  no 
reason  why  the  laws  and  proceedings  of  the  Cherokee 
territory,  so  far  ns  relates  to  rights  claimed  under  them, 
should  not  be  placed  upon  the  same  footing  as  other 
territories  in  the  Union.  It  is  not  a foreign,  but  a do- 
mestic territory.' — a territory  which  originated  under  our 


constitution  and  laws, 

By  the  lith  section  of  the  act  of  24th  of  June,  1812, 
it  is  provided  “that  it  shall  be  lawful  for  any  person  or 
persons  to  whom  letters  testamentary  or  of  administra 
tlon  hath  been  or  may  hereafter  be  granted,  by  the  proper 
authority  in  any  of  the  United  States  or  the  territories 
thereof, "to  maintain  any  suit  or  action,  and  to  prosecute 
and  recover  any  claim  in  the  District  of  Columbia,  in  the 
mmo  manner  as  if  the  letters  testamentary  or  adminis 
t ration  had  been  granted  in  the  District”  * * * 

The  Cherokee  country,  we  think,  may  be  considered  a 
territory  of  the  United  States,  within  the  act  of  1812.  In 
no  respect  can  it  be  considered  a foreign  State  or  tetri 
to ry,  as  it  is  within  our  jurisdiction  and  subject  to  our 
laws,  CPp.  103-104.) 


™ Lowe  v.  United  States  and  Kickapoo  Indians*  37  C.  Cls.  413  (1902). 
Compare,  However,  McGandlcss  V.  United  States  ex  ret.  Diaho,  25  B\  2d 
;1  (C.  a A.  3,  1028)  (Iroquois  in  Canada). 

71  See,  for  example,  the  Joint  Resolution  of  June  15,  i860,  12  Stat. 
LlC,  providing  that  certain  tribes  should  receive  all  congressional  docu 
neats  supplied  to  states  and  territories, 

^lg  How,  100  (1805), 


o 


Again,  in  the  case  of  StandJcif  v.  j Roberts*  the  question  arose 
whether  a federal  court  might,  by  injunction,  restrain  the  en- 
forcement of  a judgment  rendered  by  the  circuit  court  of  the 
Choctaw  Nation  and  affirmed  by  the  supreme  court  of  that 
nation,  affecting  title  to  land  and  rights  to  rentals  within  the 
Choctaw  Nation.  This  issue  was  resolved  in  favor  of  the  Choc- 
taw Nation  by  the  Circuit  Court  of  Appeals,  a ltd  the  decision 
was  sustained  by  the  Supreme  Court.  In  the  opinion  of  the 
former  court,  rendered  by  Judge  Sanborn,  it  was  said : 

* * * Hie  judgments  of  the  courts  of  those  nations,  in 

cases  within  their  jurisdiction,  stand  on  the  same  footing 
with  those  of  the  courts  of  the  territories  of  the  Union 
and  are  entitled  to  the  same  faith  and  credit.  (F.  845.) 

A similar  decision  was  reached  in  the  case  of  Rtijttnmid  v, 
Raymond,  where  the  validity  of  a tribal  divorce  decree74  was 
upheld. 

The  Interior  Department  has  taken  the  view  that  tribal 
elections  are  within  those  provisions  of  the  Hatch  Act  *B  ap- 
plicable to  “any  election.”  ‘6 

(6)  Again,  it  is  held  that  an  Indian  tribe  is  not  exempt  from 
the  power  of  federal  eminent  domain 7? 

(7)  The  rule  has  likewise  been  established  that  an  Indian 
tribe  is  exempt  from  the  eminent  domain  power  of  the  several 
states,  in  the  absence  of  federal  legislation  subjecting  the  tribe 
to  such  power.78 

(8)  In  its  relations  with  state  and  municipal  governments,  an 
Indian  tribe  is  treated  for  certain  purposes  as  an  instrumentality 
of  the  Federal  Government.79  Following  a ruling  of  the  Attorney 
General  of  North  Dakota  to  the  effect  that  a state  crop  mortgage 
luw  did  not  apply  to  mortgages  made  to  an  Indian  tribe,  for  the 
reason  that  such  tribe  was  deemed  an  “agency”  of  the  United 
States  within  the  meaning  of  the  statutory  exemption,  the  In- 
terior Department  authorized  the  acceptance  of  such  mortgages 
as  Security  for  revolving  fund  loans*  The  Assistant  Secretary 
declared : 

* * * This  Department  has  previously  held  in  various 

connections  that  an  Indian  tribe,  particularly  where  in- 
corporated, is  a Federal  agency.  In  the  Solicitor’s  Opinion 
M.  27810,  of  December  33,  1934,  the  following  statement  is 
made : 

“The  Indian  tribes  have  long  been  recognized  as 
vested  with  governmental  powers,  subject  to  limita- 
tions imposed  by  Federal  statutes.  The  powers  of  an 
Indian  tribe  cannot  be  restricted  or  controlled  by  the 
governments  of  the  several  States,  The  tribe  is,  there- 
fore, so  far  as  Us  original  absolute  sovereignty  has 
been  limited,  an  instrumentality  and  agency  of  the 
Federal  Government.  (See  the  recent  opinion  of  this 
Department,  Towers  of  Indian  Tribes,’  approved  Oc= 
tober  25.  1934— M.2778L) 

“Various  statutes  authorize  the  delegation  or  new 
powers  of  government  to  the  Indian  tribes,  (See 
opinion  cited  above.)  The  most  recent  of  such 

73  59  Fed.  836  (O.  C.  A.  8,  1894),  slip.  diem.  17  Sup.  Ct,  999  (1896). 

74  “The  Cherokee  Nation  * * * may  maintain  its  own  judicial 

tribunals,  and  their  judgments  and  decrees  upon  the  rights  of  the  persons 
and  property  of  members  of  the  Cherokee  Nation  as  against  each  other 
are  entitled  to  all  the  faith  and  credit  accorded  to  the  judgments  and 
decrees  of  territorial  courts.”  (Per  Sanborn,  J.)  Raymond  v.  Raymond, 
83  Fed.  721,  722  <G.  0-  A.  8.  1897).  But  of.  Ess  parte  Morgan 3 20  Fed. 
298  (D.  C,  W.  D.  Ark.,  1883)  (holding  Cherokee  Nation  not  a “state’ 
for  purposes  of  extradition), 

*■  Act  of  August  2,  1939,  76th  Cong.,  Pub.  No.  252, 

7QMemo.  Sol,  I.  XX,  April  6,  1840, 

77  Cherokee  Ration  v.  Kansas  Railway  Co.,  135  TJ,  <S.  041  (1890),  rev  g 
33  Fed.  BOO  <D.  C-  W.  D.  Ark.  1888).  And  see  Chapter  15,  sec,  1SD ; and 
Federal  Eminent  Domain  (Dept.  Justice  1940). 

™ See  Chapter  15,  see,  11* 

70  The  “Instrumentality”  and  “wardship”  concepts  are  sometimes  used 
interchangeably.  See  United  States  v.  h^0.72  Acres  of  Land , 27  F-  Supp, 
167  <B.  C.  Minn.  1839)  (“wardship”  offered  as  basis  of  federal  legislative 
power  to  condemn  land  for  Indian  use.)  And  see  Chapter  B,  sec.  9. 
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statutes  is  the  Wheeler- Ho wa rd  Act,  which  sets  up 
an  one  of  its  primary  nhloetivt-s,  the  purpose  ‘to  grant 
eerumi  rights  of  homo  rule  to  Inciisms/  This  Act  con- 
templates tho  devolution  to  the  duly  organized  Indian 
tribes  nf  many  power-;,  over  property  and  personal  con- 
duct which  are  now  exercised  by  officials  of  the  In- 
terior Department.  Tlie  granting  of  a Federal  cor- 
porate charter  to  an  Indian  tribe  confirms  the  Charac- 
ter of  such  a tribe  as  a Federal  instrumentality  and 
agency.’’ 

Again  if  has  been  ruled  that  Indian  tribes  handling  rehabili- 
tation funds  are  exempt  from  federal  unemployment-  insurance 
and  social  security  laws  by  reason  of  the  exception  in  the  applied- 
fion  of  those  laws  in  favor  of  “an  instrumentality  of  the  United 
States.”  ** 

On  the  other  hand,  an  Indian  tribe  lias  been  held  not  a federal 
instrumentality  within  tlie  meaning  of  various  statutory  and 
constitutional  restrictions  upon  federal  instrumentalities.11 

The  question  of  how  far  an  Indian  tribe  is  a federal  instrumen- 
tality for  tax  purposes  is  elsewhere  considered,82 

(e)  The  relations  between  mi  Indian  tribe  and  private  per- 
sons not  members  of  flic  tribe  apart  from  questions  of  contract, 
which  n re  elsewhere  considered,  raise  the  question  of  tribal  lia- 
bility for  the  acts  of  tribal  members.  This  question  Involves 
the  balancing  of  two  opposing  principles.  On  the  one  hand,  an 
Indian  tribe,  as  a municipality*  falls  within  the  ordinary  rule 
that  a municipality  is  not  liable  for  damage  Inflicted  by  Its 
citizens  upon  third  parties.  On  the  other  hand,  an  Indian  tribe 
is,  In  some  measure,  responsible,  under  principles  of  interna- 
tional law,  for  the  conduct  of  its  citizens  towards  the  citizens 
of  another  friendly  power. 

An  illuminating  analysis  of  the  problem  which  this  conflict 
of  principles  creates  is  found  in  the  opinion  of  the  Court  of 
Claims  in  the  case  of  Broum  v.  Utiitct 7 States .“  The  responsi- 


89  This  office  lias  frequently  taken  the  position  that  an  Indian  tribe  is 
mi  Instrumentality  of  the  United  States,  particularly  insofar  as 
ils  powers  have  boon  limited  or  expanded  by  the  Federal  Govern- 
ment * * *,  However,  even  if  the  tribe  could  not  otherwise 

be  considered  as  an  instrumentality  of  the  United  States,  the  trust 
agreement  entered  Into  between  the  Government  and  the  tribe 
would  give  it  that  character,  sine©  tli©  tribe  becomes  the  means 
whereby  the  Government  cuiriofl  on  the  Rehabilitation  activities 
provided  for  by  Congress  and  administers  to  the  needs  of  the  tribes 
and  their  members,  (Op,  Sol,  L IX,  M.  29156,  June  80,  3 037.) 

81  To  the  effect  that  an  Indian  tribe  is  not  ail  agency  of  the  Federal 
Government  in  such  a sense  as  to  subject  tribal  officers  to  penalties  for 
embezzlement  by  federal  officers,  scr*  Memo.  Sol,  I,  D„  March  D,  1935 
(Klamath), 

To  Hie  effect  that  const  ifutional  restrictions  upon  federal  power  do  not 
limit  tribal  powers,  so©  Tatton  y,  J 303  U,  S.  876  (3§0(>),  and  see 
Chap  t or  7,  sec,  1, 

On  tin*  flint  i net  ion  between  tribal  employees  and  federal  employees,  see 
Op,  Sol,  I,  IX,  December  9,  1082  (teachers  in  Ghoctaw-Chlekasaw 
schools,  after  Curtis  Act  of  Juno  28,  I8D8,  30  Stilt.  495,  held  not  federal 
employees  although  nntler  federal  supervision).  Ami  gee  Memo,  Sol, 
I.  D..  Oct,  20,  1036  (Menominee)  ; 27  Op,  A,  G.  139  (bolding  Menominee 
Mills  employees '-not  subject  to  federal  employee  8-hour  legislation)  ; Op. 
Comp,  Gen,  A-431847,  Nov,  10,  1033  (same  employees  held  not  subject  to 
Economy  Act  reducing  federal  salaries). 

s-  See  Chapter  13,  see.  I A and  2. 

S:|  It  is  an  established  principle  of  iuterimtional  law  that  a nation 
is  responsible  for  wrongs  done  by  Its  citizens  to  the  citizens 
of  a friendly  power.  Ordinarily  this  responsibility  is  dls 
charge?)  by  a government  rendering  to  a resident  alien  the  sum© 
protection  which  it  affords  to  its  own  citizens  and  bringing  the 
perpetrators  to  trial  and  punishment.  This  responsibility  of 
a nnt lou  for  the  nets  of  its  individual  members  is  so  well  estab- 
lished aim  regulated  by  inter  national  law  that  It  fulls  little  short 
of  being  a natural  right. 

Tn  IJko  manner,  though  in  a varying  degree,  the  Government 
of  the  United  Stab's  has  always  held  an  Indian  tribe  In  amity 
lo  n like  responsibility.  The  maintenance  of  pence  on  th©  on© 
hand  and  the  protect lun  of  its  citizens  on  the  other  may  be  said 
to  have  been  the  two  fundamental  principles  of  the  Government's 
Indian  policy.  The  Indian  tribes  did  not  rise  to  the  rank  of 
independent  nations,  and  the  relationa  between  them  and  the 
United  States  were  peculiar.  Consequently  the  assertion  of  the 
right  to  demand  satisfaction  for  outrages  committed  upon  prop- 
erty was  generally  made  by  statutes  and  not  by  treaties.  These 
statutory  declarations  began  in  1796  (1  F4tflt.  Ii.,  469)  and  con- 
tinued until  3874  (Revised  Stef.,  Sec.  2156),  Between  these 
there  cum©  the  very  important  and  elaborate  statute  of  BOth  June, 


bility  of  an  Indian  tribe  from  the  international  law  .standpoint 
is,  from  the  domestic  law  standpoint,  no  more  than  a proper 
consideration  explaining  certain  treaty  provisions  and  statutes. 
Where  no  treaties  or  statutes  Impose  liability  upon  a tribe  for 
nets  of  individual  members,  the  courts  will  not  do  so. 

In  Turner  v.  United  States,**  the  leading  case  on  this  point, 


18M  (4  Star,  Li,  731,  Sec.  173.  which  codified  nnr  Indian  policy, 
and  which,  with  sum©  in  edifications  in  1859  (if  Shit,  D.  401) 
and  1872  (17  Stat,  L,  100),  was  reenacted  In  th©  Revised 
8 tat  lit  ©s,  and  thus  continued  until  th©  present  day,  nr  at  ieant 
until  the  Indian  Depredation  Act  of  1H91.  These  statutes  may 
not  ho  binding  upon  tile  Indians  In  one  s©UH©.  when  the  India nk 
nr©  considered  ns  treaty -making  powers ; hut  they  nr©  never- 
theless declarations  of  the  intention  of  the  United  States  to  hold 
the  Indian  tribes  to  a national  or  quasi  Intrrnnfioiml  responsi- 
bility, and  they  indicate  and  define  the  ©stent  or  limits  of  this 
national  or  tribal  liability  as  the  United  States  understand  it. 
to  exist.  In  the  courts  of  the  United  Stnfps  that  effect  must 
he  given  to  the  sialiites.  They  must  be  regarded  as  an  authori- 
tative declaration  of  the  quasi  international  inw  applicable  to 
dependent  Indian  nations;  that  is  to  say,  they  miiRt  bo  regarded 
as  correctly  defining  and  laying  down  the  limitations  of  tribal 
responsibility. 

From  1796  until  1867  this  declaration  of  the  United  states, 
that  “satisfaction”  must  be  mud©  Liy  a tribe  for  the  unlawful 
depredations  of  its  members,  was  thus  proclaimed  generally 
through  their  statutes.  In  1867  the  Government  first  Intro- 
duced into  an  India  n treaty  a provision  looking  toward  the 
surrender  of  the  wrongdoers  ns  the  tribal  “satisfaction”  which 
might  be  made  for  wrongs  inflicted  by  its  members  In  the  stead 
of  monoj'  indemnification.  The  act  of  1884  bail  said  and  in  1867 
continued  to  say  ; 

**A a (t  he  it  further  enacted.  That  if  any  Indian  or  Indians 
belonging  to  any  tribe  in  amity  with  ibe  Untied  States  shall, 
within  the  Indian  country,  take  or  destroy  fin*  property  of 
fin.v  person  lawfully  within  such  country,  or  shall  pass  from 
the  Indian  country  into  any  State  r>r  Territory  inhabited 
by  citizens  of  the  United  States,  mid  there  take,  steal,  nr 
destroy  any  horse,  horses,  or  other  property  belonging  to 
any  citizen  or  Inhabit  a nf  of  the  United  States,  such  citizen 
or  inhabitant,  his  representative,  attorney,  or  agent,  may 
make  application  to  the  proper  superintendent,  agent,  or 
subagent,  who,  upon  being  Furnished  with  the  necessary 
documents  and  proofs,  shall,  under  the  direction  of  the 
President,  make  application  to  th©  nation  or  tribe  to  which 
said  Indian  or  Indians  shall  belong  for  sath  faction ; and 
if  such  nation  or  tribe  shall  neglect  or  refuse  to  make  satis- 
faction in  a reasonable  time,  not  exceeding  twelve  months, 
it  shall  be  the  duty  of  such  superintendent,  agent,  or  sub- 
agent  to  make  return  of  his  doings  to  the  Commissioner  of 
Indian  Affairs  that  such  further  steps  may  bn  taken  as 
shall  be  proper,  in  tlic  opinion  of  the  President,  to  obtain 
satisfaction  for  the  injury ; and.  in  the  meantime,  in  respect 
to  the  property  so  taken,  stolon , or  destroyed,  the  United 
States  guarantee  to  the  party  kq  injured  an  eventual  indemni- 
fication.” (Sac,  17.) 

The  treaty  21st  October,  1867,  with  the  KioWns  and  Comaiiches 
(35  Stat,  fj,  583)  then  introduced  Into  our  Indian  policy  a 
now  ©lament,  thus  declared  ; 

“If  had  men  among  the  Indians  shall  commit  a wrong 
or  depredation  upon  the  person  or  property  of  anyone,  white, 
black,  or  Indians,  subject  to  the  authority  of  the  United  States 
and  nt  pence  therewith,  tin?  tribes  herein  named  solemnly 
agree  that  thev  will,  on  proof  mad©  to  their  agent  and 
notice  by  him,  deliver  up  tho  wrongdoer  to  the  United  States, 
to  1ms  tried  and  punished  according  to  its  laws,  and  la  case 
they  wilfully  refuse  so  to  du.  the  person  injured  shall  be 
reimbursed  For  Ids  loss  from  tho  annuities  or  other  moneys 
due  or  to  become  due  to  them  under  this  or  other  treaties 
«mde  with  the  United  States.  And  the  President,  on  ad- 
vising with  til©  Commissioner  of  Indian  Affairs,  shall  pre- 
scribe such  rules  and  regulations  for  ascertaining  darn  ages 
under  the  provisions  of  tills  article  as,  in  his  judgment, 
may  be  proper 5 hilt  no  such  damages  shall  be  adjusted  and 
paid  until  thoroughly  examined  and  passed  upon  by  tbs 
Commissioner  of  Indian  Affairs  and  the  Secretary  of  the 
Interior;  and  no  on©  sustaining  loss,  while  violating  or 
been  use  of  his  violating,  th©  provisions  of  this  treaty  or 
fhe  laws  of  the  United  States,  shall  be  reimbursed  therefor,’* 
(Art.  1.) 

* * * r,  + * 

Thu  making  of  th©  Lrcati©«  was  apparently  the  institution  of 
n new  Indian  policy — n policy  which  would  induce  the  tribes 
in  give  up  their  offenders  Instead  of  paying  for  their  offenses 
hy  a communal  tax  upon  their  umiultlcn— u policy  which  would 
tend  to  weed  out  the  worst  criminals  among  tho  Indians  and 
stump  in  their  estimation  diipredatiOiiB  as  crimes.  But  the 
policy  instituted  by  111©  treaties  never  was  instituted  in  fact. 
The  provision  of  the  first  article  remained  a dead  letter.  The 
President  never  “prescribed  rules  and  regulations  for  aScer- 
liiining  (Inmates;”  tho  United  States  never  notified  an  Indian 
tribe  to  deliver  up  11  wrongdoer;  no  tribe  ever  willfully  refused 
so  to  do,  or  was  offered  an  opportunity  to  refuse ; no  person, 
by  virtue  of  any  one  of  these  nine  treaties  ever  became  entitled 
to  ,sbe  reimbursed  for  his  loss  from  the  annuities  or  other  moneys 
due  or  to  become  due”  to  any  one  of  those  treaty-making  tribes. 

thrown,  v.  United  States,  32  C,  Cls.  432,  483-436  <1S97),) 

84  24 S U.  S,  354  (1919),  aff'g-  51  C,  Cls.  125  (1916). 
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[ lie  plaintiffs  wore?  white  men,  who,  by  procedures  of  questionable 
U -tfiilH.w  had  secured  a lease  to  approximately  400  square  miles 
iif  Creek  tribal  laud.  When  they  proceeded  to  fence  the  land, 
the  tribal  treasurer  and  many  other  Indians  of  the  vicinity  rose 
in  protest  and  destroyed  00  miles  of  fence,  which  was  as  much 
;ih  tlie  plaintiffs  had  built.  Congress  thereafter  enacted  u 
statute  authorizing  the  Court  of  Claims  to  hoar  the  plaintiffs5 
claim  against  the  Creek  Nation.  The  Court  Of  Claims  finally 
dismissed  the  plaintiffs’  suit,  declaring’ 

Plaintiff’s  petit  ion  avers  that  the  damage  was  inflicted 
by  Mii  mob  of  Indians  of  the  Creek  or  Muskogee  Nation  or 
Tribe”:  and  If  that  ho  true  the  Creek  Nation  is  not  to  be 
held  responsible  for  the  mobs  action.  It  can  be  said  of 
the  Creek  Nation,  ns  was  said  of  the  Cherokee  Nation, 
that  it  has  “many  of  the  rights  and  privileges  of  an 
Independent  people.  They  have  their ^ own  constitution 
and  laws  a ml  power  to  administer  their  internal  affairs. 
They  are  recognized  as  a distinct  political  community, 
and  treaties  have  been  made  with  them  in  that  capacity,1 
Delaware  Indians  v.  Cherokee  Nation , 103  U.  S.  127,  144 
They  are  not  sovereign  to  the  extent  that  tlie  federal  or 
state  governments  are  sovereign,  but  this  suit  is  predi- 
eatod  upon  the  assumption  that  their  laws  are  valid 
enactments,  and  it  recognizes  the  separate  existence  of 
the  Creek  Nation.  When,  therefore,  the  effort  is  made 
to  hold  them  responsible  as  a nation  for  the  illegal  action 
of  a mob  we  must  apply  the  rule  of  law  applicable  to 
established  governments  under  similar  conditions,  It  is 
a familiar  rule  that  in  the  absence  of  a statute  declaring 
a liability  therefor  neither  the  sovereign  nor  the  govern- 
mental subdivisions,  such  ns  counties  or  municipalities, 
are  responsible  to  the  party  injured  in  his  person  or 
estate  by  mob  violence.86  (Fp.  152  Id 3.) 

Tlie  decision  of  the  Court  of  Claims,  affirmed  by  the  Supreme 
Court,  clearly  establishes  that  an  Indian  tribe  is  not  a mere 
collection  of  individuals,  and  that  the  action  of  a mob,  even 
though  it  should  include  all  tho  members  of  a municipality,  is 
not  the  action  of  the  municipality. 

*A  Citing:  Louisiana  V.  Mayor,  109  U-  S.  2S5,  291  (1883)  ; Hart  v. 
Bridgeport,  11  Fed.  Cas,  No.  1049  (C.  C.  Conn.  1876)  ; Gianforione  v. 
Nmo  Orleans,  01  Fed.  04  (C,  G.  13.  D.  Lu.  1894);  City  V.  AUannato, 
02  Fed.  240  (C.  C.  A.  fi,  1894)  ; Murdock  Grate  Go.  v.  Commonwealth, 
152  Mass.  28,  31,  24  N.  E.  854  (1890). 


Under  the*  Act  of  March  3,  ISSo,*9  the  Secretary  of  the  Interior 
was  authorized  to  pass  on  claims  for  depredations  where  the  tribe 
concerned  lmd,  by  treaty,  assumed  collective  responsibility  for 
the  acts  of  its  members-  This  statute  was  narrowly  construed. 
The  Court  of  Claims  held  that  In  order  to  bring  a cn^e  within  the 
terms  of  the  statute  it  had  to  he  shown  that  the  tribe  had 
expressly  undertaken  to  make  compensation  for  injuries  coin- 
rxiitted  by  individual  members. 

While  Congress  lms  the  undoubted  right  to  provide 
that  nil  obligation  to  pay  may  arise  from  an  net  of  Con- 
gress, the  policy  of  the  Government  has  confined  the 
responsibility  of"  the  Indian  and  tlie  consequent  power  of 
the  Secretary  to  the  obligation  arising  from  treaties  in 
which  there  is  an  express  undertaking  on  the  part  of  the 
Indians  to  pay  for  depredations,87  (P4  22.) 

As  was  said  by  tlie  Court  of  Claims,  with  respect  to  a depredation 
suit  brought  against  an  Indian  tribe  under  the  statute: 

* * * the  Indian  defendants  were  not  liable,  for 

they  were  a tribe,  a quasi  body  politic,  and  the  tres- 
passers were  individuals.  There  was  no  natural  right 
* * * except  that  of  pursuing  and  proceeding  against 

the  depredators  individually.  They  were  the  only  wrong- 
doers known  to  the  common  law— to  any  law.  As  against 
both  of  the  defendants  in  this  suit,  the  Government  and 
the  Cheyenne  tribe,  the  only  semblance  of  liability  that 
existed,  or  exists,  is  that  which  lias  been  expressly  declared 
and  created  by  treaties  and  statutes.**  (P.  470,) 

We  have  already  noted  that  a Inter  act  imposed  upon  Indian 
tribes  a liability  for  depredations  which  was  statutory  and  not 
based  upon  treaty  provisions.  While  tlie  power  of  Congress  thus 
to  Impose  si  corporate  liability  for  individual  wrongs  is  unques- 
tioned, it  remains  true  that  clear  and  unambiguous  language 
must  be  used  to  show  such  an  intention.69 


**  23  Stat.  862,  376. 

m Crow  v.  United  States  and  Arapahoe  and  Kiowa  Indians , 32  C.  Cls.  Ifl 
(1896).  Accord:  Mares , Admfr.  v.  United  States  and  Jic&rilla  Apache 
Indians , 29  C.  Cle.  197  (1894). 

Labadie,  Adm'r.  v.  United  States  and  Cheyenne  Indians,  33  C.  Clu.  476 
(1898). 

M See  fa,  85,  supra. 


SECTION  4.  CORPORATE  CAPACITY 


Whether  an  Indian  tribe,  in  the  absence  of  some  act  of  incor- 
poration, is  to  be  regarded  as  a corporate  body  is  an  interesting 
question.  The  answer  to  it  must  depend,  in  part,  upon  one’s  defh 
nitlon  of  the  term  “corporation.11  In  the  narrow  sense  in  which 
tho  term  is  frequently  used,  a corporation  Is  something  chartered 
by  a government,  and  in  this  sense  only  those  Indian  tribes  which 
have  been  chartered  by  some  government,  c,  g„  the  Pueblos  of 
New  Mexico  incorporated  by  territorial  legislation,®0  and  the 
tribes  incorporated  under  section  17  of  the  Act  of  June  18,  19344, 
are  to  be  considered  corporations. 

Tlie  term  “corporation,”  however,  is  frequently  used  in  a 
broader  sensed  as  when  it  is  stated,  for  instance,  that  the  City 
of  London,  or  the  United  States,  is  a body  corporate,  even  though 
a charter  of  incorporation  cannot  be  discovered.  The  term  “cor- 
poration,” in  this  sense,  might  be  defined  as  designating  a group 
of  individuals  to  which  the  law  ascribes  legal  personality,  L e., 
the  complex  of  rights,  privileges,  powers,  and  immunities  enjoyed 
by  natural  persons  generally.  This  definition  is  not  precise, 
because  the  rights,  privileges,  powers,  and  immunities  of  different 
classes  of  natural  persons  vary,; and  various  organized  groups 

do  Laws  of  New  Mexico,  1851-52,  pp.  170,  418  ; see  Chapter  20,  sec.  2, 
bi48  Stat.  984,  988,  2511.  U.  C.  477. 
wgee  Stevens  on  Corporations  (1936),  c,  1* 


may  enjoy  the  status  of  individuals  in  some  respects  and  not  in 
others.  The  definition  does,  however,  establish  a direction  and  a 
method  of  analysis,  and  enables  us  to  say  that  for  certain  pur- 
poses a group  has  corporate  status. 

In  this  sense,  we  may  say  that  Indian  tribes  have  been  assigned 
corporate  status  for  many  different  purposes,93  Among  these 
purposes  are  the  right  to  suoj  the  capacity  Of  being  sued,  the  capa- 
city to  hold  and  exercise  property  rights  not  vested  in  any  of  the 
members  of  the  tribe,  the  power  to  execute  contracts  that  bind 
the  tribe  even  when  in  the  course  of  time  its  entire  membership 
has  changed,  and  the  separation  of  tribal  liability  from  the 
liability  of  tribal  members. 

Various  general  statutes  on  Indian  depredations,  for  instance, 
have  authorized  suits  by  injured  citizens  of  the  United  States 
against  Indian  tribes  whose  members  had  committed  such  depre- 
ss In  Farmers*  Loan  and  Trust  Go,  v.  Pierson , 130  Misc,  110,  119,  222 
N.  Y.  g,  532  (1927),  Justice  Bijur  of  the  New  York  Supreme  Court  wrote 
tlmt  “a  corporation  is  more  nearly  a method  than  a thing,  and  that  the 
law  in  dealing  with  a corporation  has  no  need  of  defining  it  as  a person 
or  an  entity,  or  even  as  an  embodiment  of  functions,  rights  and  duties, 
hut  may  treat  it  as  a name  for  a useful  and  usual  collection  ©f  jural  rela^ 
tlons,  each  one  of  which  must  in  every  instance  be  ascertained,  analysed 
and  assigned  to  Its  appropriate  place  according  to  the  circumstances  of 
the  particular  case,  having  due  regard  to  the  purposes  to  be  achieved.*’ 
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dations,N  None  of  these  statutes  imposes  individual  liability  upon 
the  members  of  the  tribe  ■ the  liability  imposed  is  purely  tribal. 
It  is,  in  the  sense  above  defined,  corporate,  and  has  been  so 
described  by  the  Court  of  Claims.95  The  extent  to  which  Indian 
tribes  have  been  subjected  to  suit  under  these  and  similar 
statutes  is  elsewhere  noted.90 

The  distinction  between  property  rights  of  a tribe  and  rights 
of  individual  members  is  elsewhere  analyzed  in  some  detail,*7 
and  for  the  present  it  is  pertinent  only  to  cite  examples  of  this 
corporate  attribute  of  the  Indian  tribes. 

In  the  case  of  Flatting  v-  McGurtadn 68  the  Supreme  Court, 
par  Holmes,  */.,  referred  to  "the  corporate  existence  of  the  nation 
as  sue h,”  in  construing  a treaty  pro1 vision  granting  a tract  to  the 
Choctaw  Nation  "in  fee  simple  to  them  and  their  descendants  to 
inure  to  them  while  they  shall  exist  as  a nation  and  live  on  it,” 
and  emphasized  the  distinction  between  the  nation  and  its  mem- 
bers, in  reaching  the  conclusion  that  title  to  the  tract  rested 
with  the  former  and  that  no  trust  was  imposed  in  favor  of  the 
latter,  The  same  distinction  is  confirmed  in  the  ease  of  GritU  v. 
Fisher** * 05 * * * 9  holding  that  the  particular  members  alive  when  the 
distribution  of  tribal  property  was  ordered  did  not  obtain  any 
vested  right  which  would  preclude  the  legislature  of  the  tribe 
and  Congress  from  later  decreeing  that  a new  list  of  tribal 
members  should  participate  in  the  property,5® 

Another  example  of  the  distinction  between  tribal  and  in- 
dividual p roper ty  rights  is  found  in  claims  cases  which  seek  to 
distinguish  between  the  claims  of  the  tribe  and  the  claims  of 
individual  members,101  holding  that  damages  to  members,  through 
denial  of  education  promised  in  treaty,  are  not  damages  to  a 
tribe,  except  in  a sense  too  remote  to  serve  as  a basis  of  recovery. 

Further  examples  of  the  distinction  between  corporate  lia- 
bility and  individual  liability  are  found  in  the  cases  of  Parks  r. 
Ross  l0~  and  Turner  v.  United  States,1*3  the  former  case  holding 
that  an  officer  of  a tribe  was  not  personally  responsible  for  the 
debts  of  the  tribe*  the  latter  case  holding  that  the  tribe  itself 
was  not  liable  at  common  law  for  torts  committed  by  its 
members1" 

The  distinction  between  tribe  and  members  is  emphasized  in 
United  States  v,  Cherokee  Nation,™  in  holding  that  where  Con- 
gress allows  a tribe  to  bring  suit  not  on  its  own  behalf  but  on 
behalf  of  a designated  class  of  individuals,  some  of  them  non- 
members,  and  excluding  from  the  class  certain  members,  the 
beneficial  interest  in  a judgment  rests  in  the  class  and  not  in  the 
tribe. 

The  practical  significance  of  the  corporate  concept  lies  in  the 
form  of  analogical  argument  that  proceeds  from  the  fact  that  a 
tribe  is  treated  as  a corporation  for  some  purposes  to  the  con- 
clusion that  it  may  be  so  treated  for  other  purposes.509 

w Act  of  March  3,  1885,  23  Stab  362,  376;  Act  of  March  3,  1891,  28 

Stab  851,  See  secs.  1,  3,  supra, 

05  Graham  Y,  United  States  and  SiOUx  Tribe , 30  C.  Cla  318,  331-338 
(1895). 

See  see,  5,  infra , 

DT  See  Chapters  9 and  15, 

68  235  U,  S.  56,  61  (1909), 

*224  TT,  S.  640  (1912), 

100  And  see  analysis  of  status  of  Seminole  lands  in  terms  of  "corporate 
capacity,"  in  26  Op.  A,  G,  340  (1907). 

191  ®ee,  for  example,  Sioux  Tribe  of  Indians  v_  United  States^  84  C,  Ola, 
16  (1936),  cert.  den.  302  U.  g,  740. 

102 11  How,  362  <1850). 

101  248  tJ.  8.  354  (1919),  a0Tff.  51  C.  CIS.  125  (1916).  See  Sec,  3,  supra. 

i0*  Characteristic  of  holdings  on  tribal  "entity"  is  the  decision  In  Crow 

Nation  v.  United  mates,  81  C.  Cis.  238  (1935),  to  the  effect  that  a treaty  or 
agreement  with  an  Indian  nation  or  tribe  is  binding  open  all  the  bands 
and  divisions  thereof. 

106  202  U,  S.  101  (1906), 

309  See,  for  example,  the  opinion  of  the  Supreme  Court  In  Lane  v, 
Pueblo  of  Santa  Rosa^  249  U,  g,  HO  (1919),  diseugged  in  Chapter  20,  see. 


Recognizing  that  tile  corporate  existence  and  corporate  powers 
of  Indian  tribes  are  at  least  subject  to  considerable  uncertain- 
ties, Congress  may  enact  special  or  general  legislation  providing 
for  the  issuance  of  charters  of  incorporation  upon  application  by 
the  Indian  tribes.  The  constitutional  power  of  Congress  to 
incorporate  an  Indian  tribe  is  clear.307  The  only  general  legisla- 
tion oil  this  subject  is  found  in  section  17  of  the  Act  of  June  18, 
1934,108  which  provides  for  the  establishnient  of  tribal  corporate 
status  in  the  following  language: 

The  Secretary  of  the  Interior  may,  upon  petition  by  at 
least  one- third  of  the  adult  Indians,  issue  a charter  of 
incorporation  to  such  tribe : Provided , That  such  charter 
shall  not  become  operative  until  ratified  at  a special  elec- 
tion by  a majority  vote  of  the  adult  Indians  living  on  the 
reservation.  Such  charter  may  convey  to  the  incorpo- 
rated tribe  the  power  to  purchase,  take  by  gift,  or  bequest, 
or  otherwise,  own.  hold,  manage,  operate,  and  dispose  of 
property  of  every  description,  real  and  personal,  including 
the  power  to  purchase  restricted  Indian  lands  and  to  Issue 
in  exchange  therefor  interests  in  corporate  property,  and 
such  further  powers  as  may  be  incidental  to  the  conduct 
of  corporate  business,  not  inconsistent  wiLh  law,  but  no 
authority  shall  be  granted  to  sell,  mortgage,  or  lease  for  a 
period  exceeding  ten  years  any  of  the  land  included  in  the 
limits  of  the  reservation.  Any  charter  so  issued  shall 
not  he  revoked  or  surrendered  except  by  Act  of  Congress. 

Various  special  acts  establish  procedures  for  acquiring  cor- 
porate status  applicable  to  designated  tribes  or  areas. 

Section  i of  the  Act  of  May  1,  1936,309  extending  the  foregoing 
section  to  Alaska,  contains  the  following  proviso : 

* * * That  groups  of  Indians  in  Alaska  not  heretofore 

recognized  as  bands  pr  tribes,  but  having  a common  bond 
of  occupation,  or  association,  or  residence  within  a well- 
defined  neighborhood,  community,  or  rural  district,  may 
organize  to  adopt  constitutions  and  bylaws  and  to  receive 
charters  of  incorporation  and  Federal  loans  under  sec- 
tions  16,  17,  and  10  of  the  Act  of  June  IS,  1934  (48  Stat, 
984) . 

Section  3 of  the  Oklahoma  Indian  Welfare  Act  of  June  26, 
1936, 110  provides: 

Any  recognized  tribe  or  band  of  Indians  residing  in  Okla- 
homa shall  have  the  right  to  organize  for  its  common  wel- 
fare and  to  adopt  a constitution  and  bylaws,  under  such 
rules  and  regulations  as  the  Secretary  of  the  Interior  may 
prescribe.  The  Secretary  of  the  Interior  may  issue  to  any 
such  organized  group  a charter  of  incorporation,  which 
shall  become  operative  when  ratified  by  a majority  vote 
of  the  adult  members  of  the  organization  voting:  pro- 
vided, however.  That  such  election  shall  be  void  unless  the 
total  vote  cast  be  at  least  80  per  centum  of  those  entitled 
to  vote.  Such  charter  may  convey  to  the  incorporated 
group*  in  addition  to  any  powers  which  may  properly  be 
vested  in  a body  corporate  under  the  laws  of  the  State  of 
Oklahoma,  the  right  to  participate  in  the  revolving  credit 
fund  and  to  enjoy  any  other  rights  or  privileges  secured 
to  an  organized  Indian  tribe  under  the  Act  of  June  IS 
1D34  (48  Stat.  9S4)  : Provided , That  the  corporate  funds 
of  any  such  chartered  group  may  be  deposited  in  any 
national  bank  within  the  State  of  Oklahoma  or  otherwise 
invested,  utilized,  or  disbursed  in  accordance  with  the 
terms  of  the  corporate  charter. 

Where  the  corporate  status  of  an  Indian  tribe  is  established, 
it  will  ordinarily  be  held  to  be  within  the  scope  of  federal 
legislation  extending  certain  benefits  to  corporations.  Thus  it 
has  been  administratively  determined m e at  the  Pueblos  of 

9,  And  ef.  G.  F.  Canfield,  Legal  Position  of  the  Indian  (1881),  15  Am  Lu 
Uev.  21,  33, 

sw  See  Memo.  Acting  Sol.  I,  I>.,  May  15,  1934,  citing  McCulloch  v 
Maryland , 4 Wheat,  816  (1819)  ; Luxion  v.  North  River  Bridge  Oo.t  153 
TL  S.  525  (1894)  ; Pacific  Railroad  Rem-oval  Cases,  11B  XJ.  S*  2 (1885) 

3015  48  Stat.  984,  988;  25  U.  8.  O.  477. 

308  49  Stat,  1200,  48  U.  8.  C-  362. 

336  49  Stat,  1967,  25  U.  S.  C.  008. 

m Op.  Sol.  I.  D,,  M.2S889,  February  13,  1937,  09  I.  D.  79, 
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New  Mexico  are  entitled  to  receive  grazing  privileges  under  the 
Taylor  Grazing  Act,  under  the  clause  in  section  3 of  that  act 115* 
conferring  such  rights  upon  “corporations  authorized  to  conduct 
business  under  the  laws  of  the  State,’’  The  principle  involved 
would  appear  to  he  equally  applicable  to  any  Indian  tribe  which 
has  a recognized  corporate  status,  either  under  the  Act  of  June 
IS,  1934,  or  otherwise™ 

Where  n tribe  is  incorporated  under  the  Act  of  June  IS,  1934,™ 
or  similar  legislation,  the  question  may  he  raised,  “How  far  does 
the  incorporated  tribe  remain  possessed  of  the  rights  and 
subject  to  the  obligations  vested  in  it  prior  to  the  issuance  of 
its  corporate  charter?" 

That  an  incorporated  Indian  tribe  is  not  responsible  for 
debts  contracted  by  individual  members,  jointly  or  severally, 
prior  to  incorporation  was  the  holding  of  the  Massachusetts 
Supreme  Judicial  Court  in  Mayheto  v.  Gay  Head,11*  where  the 
court  declared,  per  Bigel ow,  C.  J>: 

The  claim  which  the  plaintiff  seeks  to  enforce  is  for  a 
debt  alleged  to  have  been  incurred  by  various  persons 
belonging  to  the  Gay  Head  tribe  of  Indians,  now  included 
within  the  district  of  Gay  Head,  for  goods  sold  and  de- 
livered prior  to  the  incorporation  of  said  district  by  St, 
1862,  c.  184.  The  obvious  and  decisive  objection  to  the 
enforcement  of  this  claim  is,  that  it  is  not  due  and  owing 
from  the  “body  politic  and  corporate”  which  that  act 
creates.  No  contract,  either  express  or  implied,  exists 
by  force  of  which  the  corporate  body  can  be  held  liable. 
There  is  no  rule  or  principle  of  the  common  law  by 


wm  Act  of  June  28,  1934,  48  Stat,  1269,  1270,  43  U.  S,  S,  316b. 
ua  guC.  17,  48  Stab  084,  088,  25  U.  S,  G,  477. 

5iS  48  Stnt.  084,  25  U,  S.  C.  461,  ct  seq. 

u*95  Mass.  129  (1866),  The  statute  of  incorporation  was  Mnsn. 
St.  1862,  e.  184. 


virtue  of  which  the  creation  of  a municipal  corporation 
can  be  held  to  convert  the  debts  previously  due,  either 
jointly  or  severally,  from  the  persons  who  become  mem- 
bers of  the  new  municipality,  into  corporate  liabilities. 
In  the  absence  of  any  express  legislative  enactment,  the 
corporation  cannot  be  said  to  be  the  successors  of  or 
in  privity  with  its  members,  so  as  to  be  responsible  for 
their  previously  existing  liabilities.  There  is  no  legal 
identity  between  a corporation  and  the  individuals  who 
compose  it*  The  corporate  body  is  a distinct  legal  entity, 
and  can  be  held  liable  only  by  showing  some  breach  of 
corporate  duty  or  contract.  * * * (Pp.  134-135.) 

While  the  distinction  here  specified  between  obligations  of 
members  and  corporate  obligations  would  probably  be  followed 
today,  it  does  not  follow  that  an  obligation  of  the  tribe  as  such 
would  be  dissolved  by  incorporation.  In  fact,  the  incorporation 
provisions  of  the  Act  of  June  18,  1934,  have  been  consistently  in- 
terpreted by  the  administrative  authorities  of  the  Federal  Gov- 
ernment and  by  the  tribes  themselves  as  modifying  only  the  struc- 
ture of  the  tribe  and  not  relieving  it  of  any  tribal  obligations  or 
depriving  it  of  any  tribal  property,  A customary  provision  of 
a tribal  charter  declares : 116 

7.  No  property  rights  of  the  Northern  Cheyenne  Tribe, 
as  heretofore  constituted,  shall  be  in  any  way  impaired 
by  anything  contained  in  this  charter,  and  the  tribal 
ownership  of  unallotted  lands,  whether  or  not  assigned 
to  the  use  of  any  particular  individuals,  is  hereby  ex- 
pressly recognized.  The  individually  owned  property  of 
members  of  the  Tribe  shall  not  be  subject  to  any  corporate 
debts  or  liabilities,  without  such  owners’  consent.  Any 
existing  lawful  debts  of  the  Tribe  shall  continue  in  force, 
except  as  such  debts  may  be  satisfied  or  cancelled  pursuant 
to  law. 


au#  Corporate  Charter  o£  the  Northern  Cheyenne  Tribe  of  the  Tongue 
River  Reservation,  ratified  November  7,  1930, 


SECTION  5.  CONTRACTUAL  CAPACITY 


That  an  Indian  tribe  has  legal  capacity  to  enter  into  binding 
coni  racts  is  clearly  established,116  Except  where  federal  or  tribal 
law  otherwise  provides,  such  contracts  are  subject  to  the  same 
rules  of  contract  law  that  are  applied  to  contracts  of  non-Indians. 

Thus  it  is  held  that  contractual  relations  between  a tribe  and 
the  United  States  may  confer  vested  rights  upon  tribal  members, 
winch  rights  are  not  subject  to  invasion  by  Congress  or  the 
states.117  Likewise,  it  has  been  held  that  a convention  or  treaty 
between  the  Colony  of  New  Jersey  and  the  Delaware  Tribe  is  a 
contract,  constitutionally  protected  against  impairment  by  the 
legislature  of  the  State  of  New  Jersey.™ 

In  accordance  with  the  usual  rule,  a tribe  is  not  bound  by  a 
contract  which  is  not  made  by  a proper  representative  or  agent 
of  the  tribe,™  although  a tribe,  like  any  other  party,  may  be 
estopped  from  denying  the  authority  of  its  agent  by  accepting  the 
benefit  of  services  for  which  he  has  contracted.1-0  Again  follow- 
ing the  usual  rule  of  contract  law,  the  Supreme  Court  has  held 
that  a tribal  representative  is  not  personally  liable  on  a con- 
tract signed  in  the  name  of  the  principal,  or  reasonably  to  be 

110  The  argument  noted  in  United  States  v,  Boyd , 83  Ted.  647  (C.  C,  A, 
4 1897).  "That  aa  said  Indiana  ft  re  the  wards  of  the  nation,  all  con- 
tracts made  by  them  are  void,  unless  they  are  approved  by  the  proper 
officials  of  the  government”,  3s  sot  supported  by  any  statutes  or  judicial 
holdings.  As  to  contracts  involving  tribal  property,  see  Chapter  15, 
see,  24. 

Choate  r.  Trapp , 224  XL  S.  665  (1912)  ; Board  of  Commissioners  of 
Tulsa  County  V,  United  States f 94  F.  26,  450  (C.  C,  A.  10,  1938),  affg,  19 
T,  Supp.  635  (D,  C.  N.  D.  Okla,  1937). 

Jersey  v.  Wilson*  7 Cranch  104  (1812). 
us  pueblo  of  Santa  Rosa  v.  Fall * 273  U.  8.  815  (1927),  revg.  12  F.  2d 
832  (App.  !>.  C,  1926),  discussed  in  Chapter  20,  see.  5. 

Boltins  and  Breshrey  v?  United  States , 28  C.  Cls.  106  (1888). 


construed  as  executed  on  behalf  of  such  principal.  This  rule 
was  laid  down  in  Parks  v.  Ross?*  a ease  arising  out  of  the  forced 
migration  of  Cherokee  Indians,  in  1838  and  1839,  from  Georgia  to 
what  is  now  Oklahoma.  John  Ross,  the  Principal  Chief  of  the 
Cherokee  Nation,  was  authorized  to  contract  for  the  hire  of 
wagons  to  transport  the  Cherokee  Indians  and  as  much  of  their 
belongings  as  they  had  managed  to  save  from  the  whites  who 
had  overrun  their  lands.  One  of  the  wagon  owners  who  entered 
into  such  a contract  later  brought  suit  against  John  Ross  to 
recover  extra  compensation  to  which  he  deemed  himself  entitled. 
The  Supreme  Court  held  that  there  was  no  basis  for  a claim 
against  Principal  Chief  Ross,  since  he  had  entered  into  the  con- 
tract on  behalf  of  the  tribe.  The  Court  declared,  per  Grier,  J.: 

Now,  It  Is  an  established  rule  of  law,  that  an  agent 
who  contracts  in  the  name  of  his  principal  is  not  liable 
to  a suit  on  such  contract ; much  less  a public  officer,  acting 
for  his  government.  As  regards  him  the  rule  is,  that  he 
is  not  responsible  on  any  contract  he  may  make  in  that 
capacity ; and  wherever  his  contract  or  engagement  is 
connected  with  a subject  fairly  within  the  scope  of  his 
authority,  it  shall  be  Intended  to  have  been  made  officially, 
and  in  his  public  character,  unless  the  contrary  appears  by 
satisfactory  evidence  of  an  absolute  and  unqualified 
engagement  to  be  personally  liable. 

The  Gherokees  are  in  many  respects  a foreign  and  in- 
dependent nation.  They  are  governed  by  their  own  laws 
and  officers,  chosen  by  themselves.  And  though  in  a state 
of  pupilage,  and  under  the  guardianship  of  the  United 
States,  this  government  has  delegated  no  power  to  the 
courts  of  this  District  to  arrest  the  public  representatives 
or  agents  of  Indian  nations,  who  may  be  casually  within 
their  local  jurisdiction,  and  compel  them  to  pay  the  debts 


m 11  How.  362  (1800). 
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of  their  nation,  either  to  an  individual  of  tludr  own  nation, 
or  a olrjzon  of  the  United  States,  (p,  374.) 


reference  to  the  constitution  and  laws  of  tlie  Cherokee 
Nation.  (P,  253.) 


The  usual  rules  of  contract  law  rein  ting  to  the  interpretation 
of  contracts,  the  validity  of  releases,  the  statute  of  frauds,  and 
various  other  matters  have  been  affirmed  in  a considerable  num- 
ber of  cases  involving  Indian  tribes.122  Congress,  however,  may, 
and  frequently  does,  modify  the  usual  rules  of  contract  law  with 
respect  to  particular  tribal  agreements.  Thus,  for  example,  oral 
agreements  may  be  given  legal  effect,  by  congressional  legisla- 
tion, in  a case  where  such  agreements  would  otherwise  he  deemed 
invalid.  In  the  case  of  Iowa  Tribe  of  Indians  v-  Untied  States  %sr> 
the  Court  of  Claims  noted  that  while  ordinarily  the  terms  of  a 
transfer  of  land  must  bo  spelled  out  within  the  four  corners  of 
a written  Instrument,  where  Congress,  in  view  of  the  disparity 
of  intelligence  and  bargaining  power  involved  in  an  agreement 
between  an  Indian  tribe  and  the  Federal  Government,  liad  ex- 
pressly authorized  the  court  to  pass  upon  “stipulations  or  agree- 
ments, whether  written  or  oral,”  124  the  Court  was  bound  to  give 
legal  weight  to  oral  assurances  and  explanations  given  to  the 
Indians  upon  the  execution  of  an  agreement  for  land  cession. 

Where  Congress  has  fixed  the  consideration  for  a tribal  agree- 
ment releasing  claims,  the  courts  will  not  assume  to  reconsider 
the  adequacy  of  the  amount  so  fixed.125  The  courts  have  likewise 
refused  to  review  the  propriety  of  congressional  legislation  which 
in  effect  nullifies  an  assignment  of  proceeds  of  a judgment  made 
bj  an  Indian  tribe  to  an  attorney. 32a 

Certain  special  applications  of  general  rules  of  contract  law 
may  be  noted  in  the  Indian  eases.  The  usual  rule  that  where 
disparity  of  bargaining  power  is  found  the  contract  will  be  inter- 
preted in  favor  of  the  weaker  party  has  particular  application 


It  is  by  no  means  clear,  however,  that  this  rule  would  apply 
to  an  agreement  between  a tribe  and  the  United  States. 

The  question  of  whether  the  state  law  of;  contract  applies  to 
a contract  made  by  the  United  States,  on  behalf  of  an  Indian 
tribe,  with  a third  party  was  expressly  left  open  in  the  case 
°f  Kirby  v.  United  State#™1  in  which  the  Supreme  Court 


Whether  the  state  statute  fun  penalties  and  liquidated 
damages]  could  affect  a contract  made  by  the  United 
States  on  behalf  of  Indian  wards  need  not  be  considered 
(P.  427.) 

General  doctrines  of  conflict;  of  laws  would  justify  the  appli- 
cation of  the  law  of  the  forum  where  the  tribal  law  that  is 
applicable  is  not  shown.  As  was  said  by  Caldwell,  in  Davison 
v.  Gibson: 132 

It  is  very  well  settled  that  it  will  not  be  presumed  that 
the  English  common  law  is  in  force  in  any  state  not  set- 
tled by  English  colonists,  (Whit ford  v.  Railroad  Co, 
23  N.  Y.  405:  Sava  ye  v.  OhYc/t,  44  N.  Y.  2i)S;  Plato  v! 
Mvlhall,  72  Mo,  522;  Mars  ter  g v.  Lash , 61  Cal.  622)  and 
it  1ms  been  expressly  decided  that  it  will  not  be  presumed 
to  be  in  force  in  the  Creek  nation  ( Du.  Val  v,  Marshall, 
31)  Ark.  230) . or  in  the  Indian  Territory.  (Pumtt  \ 
Powell,  2 C.  C.  A,  367,  51  Fed.  Rep.  551),  * * * 

If,  therefore,  the  court  had  no  means  of  ascertaining 
what  the  law  or  custom  of  the  Creek  nation  was  on  this 
question  it  should  have  applied  the  law  of  the  forum. 

The  interpretation  of  attorneys’  contracts  in  connection  with 
claims  against  the  United  States  lias  been  a source  of  consider- 
able litigation.133  No  principles  peculiar  to  Indian  law  appear 
to  be  involved  in  these  cases. 


to  agreements  made  between  an  Indian  tribe  and  the  United 
States.137  This  rule,  however,  has  no  application  to  contracts 
or  agreements  made  between  two  Indian  tribes,125  The  ques- 
tion of  the  effective  date  of  an  agreement  between  the  United 
States  and  an  Indian  tribe  arose  in  the  case  of  Beam  v.  United 
States  and  Sioux  Indians ,120  It  was  held  that  such  agreements 
become  effective  only  upon  ratification  by  Congress,  and  that  such 
ratification  does  not  relate  back  to  the  date  of  the  agreement  so 
as  to  legalize  acts  which  amounted  to  trespass  if  the  agreement 
(for  land  cession)  was  not  in  effect 
There  are  few,  if  any,  cases  which  give  careful  consideration 
to  the  question  of  what  law  is  applicable  to  a contract  made 
between  an  Indian  tribe  and  third  parties.  In  most  cases  the 
ordinary  rules  of  the  common  law  with  respect  to  the  execution 
and  interpretation  of  contracts  have  been  applied,  by  common 
consent  of  the  parties.  That  tribal  law  is  applicable  to  a con- 
tract by  which  one  tribe  was  incorporated  into  another  was  tlie 
holding  in  the  case  of  Delaware  Indians  v,  Cherokee  Nation™ 
in  which  the  court  declared : 

The  common  law  did  not  prevail  in  the  Cherokee  coun- 
try * * *.  Tlie  agreement  must  be  construed  with 


Klamath  and  Moadoc  Tribe s v.  United  States.,  200  17.  S.  244  (1935), 
nffg  81  C.  C!s.  70  (1935)  ; Kirby  y,  United  States]  260  U.  S,  428  (1922), 
aff  g 278  Fed.  391  <C.  C.  A.  9,  1021)  ; Siouw  Tribe  of  Indians  v.  United 
States,  84  C.  Cl U,  16  (1930),  cert.  den.  302  U.  S.  740;  Green  v.  Meno- 
minee Tribe  of  Indians , 46  C.  Cls,  68  (1911),  aff’d  238  U,  S.  558  (1914)  ; 
Peel  v.  Choctaw  Nation  and  United  States . 45  C.  Cis,  154  fl910L 

323  68  C.  Cls.  585  (1929). 

134  Act  of  April  28,  1920,  41  Stat.  585,  amended  Joint  Resolution  of 
January ,11,  1929,  40  Stat,  1073  (Iowa). 

123 Klamath  Indians  v.  United  States , 296  U.  S.  244  (1935). 

™ Kendall  v.  United  States/  1 C,  Cls.  261  (18G5),  aff’d  7 Wall.  113 
(1868), 

^lowa  Tribe  of  Indians  v.  United  States,  68  C.  Cls.  585  (1029), 

See  Delaware  Indium  v.  Cherokee  Nation , 38  C.  Cls.  234f  249-250 
(1903) , aff’d  193  U,  S.  127  (1904)  ; Choctaw  Nation  v.  United  States 
and  Chickasaw  Nation . S3  C,  Cls.  14Q  (1930),  cert.  den.  287  U.  S.  643. 

130  43  C.  Cls,  61  (1907), 

130  38  C,  Cls.  234  (1903). 


The  foregoing  discussion  of  the  validity  and  interpretation  of 
contracts  made  by  an  Indian  tribe  assumes  that  the  contract 
in  question  is  not  one  forbidden  by  federal  law.  It  must  be 
recognized,  however,  that  the  Federal  Government  has  seriously 
curtailed  the  contractual  powers  of  an  Indian  tribe,  Those  re- 
strictions which  relate  particularly  to  the  disposition  of  real 
property  will  be  considered  in  a subsequent  chapter  dealing  with 
tribal  property.  A broader  restriction  upon  the  scope  of  tribal 
contracts  was  imposed  by  the  Act  of  March  3,  ISH,134  as  amended 
by  the  Act  of  May  21,  1S72.15!S  These  provisions  were  embodied 
In  the  Revised  Statutes  as  sections  2103  to  2106,  and  are  now 
embodied  in  title  25  of  tlie  United  States  Code  as  sections  81 
to  84.  Section  81  contains  this  important  provision: 

No  agreement  shall  be  made  by  any  person  with  any 
t ribe  of  Indians,  or  individual  Indians  not  citizens  of  the 
United  States,  for  the  payment  or  delivery  of  any  money 
or  other  thing  of  value,  in  present  or  in  prospective,  or 
for  the  granting  or  procuring  any  privilege  to  him,  or 
any  other  person  in  consideration  of  services  for  said 
Indians  relative  to  their  lands,  or  to  any  claims  growing 
out  of,  or  In  reference  to,  annuities,  installments,  or  other 
moneys,  claims,  demands,  or  thing,  under  laws  or  treaties 
with  the  United  States,  or  official  acts  of  any  officers 
thereof,  or  in  any  way  connected  with  or  due  from  the 
United  States,  unless  such  contract  or  agreement  he 
executed  and  approved  as  follows : 

The  section  then  lists  six  distinct  requirements  as  to  form  and 
manner  of  execution,  the  most  important  of  which  is  the  re- 


133  260  tr.  S.  423  (1922),  aff’g  273  Fed.  391  (C.  C.  A.  9,  1921) 

332  56  Fed.  443  (C.  0.  A.  8,  1893). 

133  Garland?*  Heirs  n.  Choctaw  Nation , 256  U.  S,  439  (1921),  a.  c. 
272  tF.  S.  72S  (1927)  ; Eastern  Cherokee#  y . United  States,  225  tJ.  S 572 
(1912)  ; Owen  V.  Dudley,  217  U.  S.  4S8  (1910)  ; Uilfillan  v.  McKee , 
139  U.  S.  303  (1895)  ; In  re  Sanborn,  148  U,  S.  222  (1893)  ; And  see  ! 
Contract  with  the  Osage  Nation  of  Indians,  17  Op,  A.  G.  445  (1882)  ; 
ef.  Gordon  Y,  Chpj/dtr,  34  App.  D.  C,  508  (1910)  * United  States  V. 
Crawford,  47  Fed.  561  (C,  C,  W.  D,  Ark.  1891)  ; Eastern  Chergkees  V 
United  States,  225  U,  S.  572  (1912). 

134  16  Stat.  544,  570. 
i8lf  17  Stat  136. 
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quireineiit  that  such  an  agreement  must  “be  executed  before 
a judge  of  u court  of  record,  and  bear  the  approval  of  the 
Secretary  of  the  Interior  and  the  Commissioner  of  Indian  Affairs 
indorsed  upon  it.” 

The  section  further  provides  that,  “all  contracts  or  agree- 
ments made  in  violation  of  this  section  shall  be  null  and  void 
*  *  * *”  and  establishes  a special  procedure  for  suit  to  recover 

moneys  improperly  paid  out  by  or  on  behalf  of  an  Indian  tribe 
under  a prohibited  contract. 

Section  82  provides  for  departmental  supervision  of  payments 
made  “to  any  agent  or  attorney”  under  such  contract  or  agree- 
ment. Section  88  provides  for  the  prosecution  of  persons  receiv- 
ing money  contrary  to  the  provisions  of  sections  81  and  82,  and 
provides  that  any  district  attorney  who  fails  to  prosecute  such 
a case  upon  application  shall  be  removed  from  office  and  that 
any  person  in  the  employ  of  the  United  States  who  shall  assist 
in  the  making  of  such  a contract  shall  be  “dismissed  from  the 
service  of  the  United  States,  and  be  forever  disqualified  from 
holding  any  office  of  profit  or  trust  under  the  same,” 

Section  84  provides  that  no  assignment  of  any  contract  em- 
braced by  section  81  shall  be  valid  unless  approved  by  the  Com- 
missioner of  Indian  Affairs  and  the  Secretary  of  the  Interior. 

A specific  modification  of  the  foregoing  statutory  provisions 
was  made  by  the  Act  of  June  26,  103O,ias  which  applied  only  to 
contracts  made  and  approved  prior  to  that  date  and  declared 
that  as  to  such  contracts  the  requirement  of  the  original  statute 
that  the  contract  “have  a fixed  limited  time  to  run,  which  shall  be 
distinctly  stated”  and  that  the  contract  shall  fix  “the  amount  or 
rate  per  centum  of  tlie  fee”  should  be  considered  satisfied  by 
attorneys*  contracts  “for  the  prosecution  of  claims  against  the 
United  States,  which  provide  that  such  contracts  or  agreements 
shall  run  for  a period  of  years  therein  specified,  and  as  long 
thereafter  as  may  be  required  to  complete  the  business  therein 
provided  for,  or  words  of  like  import,  or  which  provide  that  com- 
pensation for  services  rendered  shall  be  on  a quantuni-meruit 
basis  not  to  exceed  a specified  percentage  * * *,*' 

In  the  case  of  McMurray  v,  Ghoctaiv  Nation?**  the  Court  of 
Claims  declared : 

Section  2108,  Revised  Statutes,  is  a most  stringent  and 
protective  enactment.  The  section  points  out  in  precise 
terms  the  method  of  contracting  with  Indian  tribes 
* * *,  If  this  method  is  not  followed,  any  proceeding 

contrary  thereto  is  absolutely  void,  Any  money  paid  upon 
contracts  not  executed  according  to  its  terms  and  approved 
hy  tlie  Secretary  of  the  Interior  and  Commissioner  of 
Indian  Affairs  may  be  recovered  back  by  the  Indians, 
(F,  405.) 

The  scope  of  the  prohibitions  imposed  by  the  statutes  in  ques- 
tion tvas  given  careful  consideration  in  two  important  Supreme 
Court  cases.  In  the  ease  of  Green  v.  Menominee  Tribe 13a  it  was 
held  that  this  statute  rendered  Invalid  a contract  between  an 
Indian  tribe  and  a licensed  trader  whereby  the  tribe  undertook 
to  compensate  the  trader  for  his  services  in  making  lumber  equip- 
ment available  to  individual  members  of  the  tribe.  The  fact  that 
a representative  of  the  Interior  Department  participated  in  the 
making  of  the  contract  and  was  to  participate  in  its  performance 
was  held  not  to  remove  the  agreement  from  the  prohibitions  of 
the  statute. 

In  Pueblo  of  Santa  Rosa  v.  Fall 180  the  prohibitory  statute  was 
held  applicable  to  an  alleged  contract  by  which  an  attorney  sought 
to  prosecute  certain  claims  on  behalf  of  an  alleged  Indian  pueblo 
of  Arizona, 

49  Star,  1984,  25  U.  S.  C.  Sia. 

i^62  C.  Cls.  45S  (1920),  cert.  den.  275  U.  S.  524  (1927). 

«8  233  U.  S.  558  (1914),  afiTg  47  C.  Cls,  281  (1912). 

*2°  273  V.  S.  315  (1927),  rev’g,  12  F.  2d  332  (App.  D.  C.  1926), 
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While  the  foregoing  cases  leave  some  doubt  as  to  the  exact 
scope  of  the  statute,  it  is  at  least  clear  that  the  statute  applies 
only  to  contracts  with  Indians  “relative  to  their  lands,  or  to  any 
claims”  and  does  not  apply  to  matters  not  comprised  within  these 
two  categories. 

Some  light  is  thrown  upon  the  intended  scope  of  the  statute  by 
the  extensive  report  of  the  House  Committee  on  Indian  Affairs 
oil  the  frauds  which  the  statute  was  designed  to  circumvent,  and 
the  expected  consequences  of  the  legislation.  In  general  the 
legislation  was  directed  against  tlie  “godless  robbery  of  those 
defenseless  people”  hy  attorneys  and  claim-agents,340 

The  statutory  restrictions  upon  tribal  contracts  have  been  modi- 
fied by  sections  16  and  17  of  the  Act  of  June  IB,  1934,141  By  the 
former  section  each  tribe  adopting  a constitution  under  this  act 
became  entitled  to  employ  legal  counsel,  the  choice  of  counsel  and 
the  fixing  of  fees  to  be  subject  to  the  approval  of  the  Secretary 
of  the  Interior.  The  effect  of  tills  provision  was  thus  stated  in 
a memorandum  of  the  Solicitor  for  the  Interior  Department : 143 

The  Minnesota  Cliijjpewa  Tribe  has  organized  and 
adopted  a constitution  and  bylaws  pursuant  to  section  16 
of  the  Indian  Reorganization  Act  of  June  18,  1934  (49  Stat. 
084).  That  section  declares,  among  other  things,  that  such 
an  organized  tribe  shall  have  the  power  “to  employ  legal 
counsel,  the  choice  of  counsel  and  fixing  of  fees  to  be  sub- 
ject to  the  approval  of  the  Secretary  of  the  Interior.” 
Your  proposed  letter  raises  the  question  of  whether  the 
provision  in  section  16  just  quoted  supersedes  as  to  con- 
tracts to  which  section  81,  Title  25,  U.  8.  G.,  otherwise 
would  be  applicable,  the  specific  requirements  set  forth  in 
said  section  81.  Section  81  is  confined  to  a certain  class 
of  contracts ; that  is,  contracts  for  services  relating  to 
Indian  lands,  or  to  any  claims  growing  out  of  or  in  refer- 
ence to  annuities,  installments  or  Other  moneys,  edaims, 
demands  or  thing  under  the  laws  or  treaties  with  the 
United  States,  or  official  acts  of  any  official  thereof,  or  in 
any  way  connected  with  or  due  from  the  United  States. 
Contracts  not  calling  for  the  performance  of  legal  services 
connected  with  any  of  the  matters  or  things  mentioned  in 
section  81  obviously  are  controlled  by  section  16  of  the 
Reorganization  Act  and  may  be  entered  into  without 
regard  to  the  requirements  of  section  81, 

The  Minnesota  Chippewa  contract  provides  for  the 
performance  of  legal  services  in  relation  to  claims  of  the 
tribes  against  the  United  States  Government.  This  Is 
the  sort  of  contract  to  which  section  81  applies  and  the 
requirements  of  that  section  should  he  observed  unless 
they  are  superseded  by  section  16  of  the  Reorganization 
Act.  To  the  extent  of  any  conflict  or  inconsistency,  it  is 
clear  that  section  10  is  controlling  and  supersedes  the 
prior  law.  Requirements  of  the  prior  law  not  directly 
inconsistent  or  conflicting  may  also  be  superseded  as  to 
the  particular  kind  of  contract  to  which  section  16  applies 
If  such  was  the  intent  of  Congress,  A consideration  of 
the  general  background  and  purpose  of  the  Indian  Re- 
organization Act  leaves  no  doubt  that  the  purpose  of  the 
statutory  provision  in  question  was  to  increase  the  scope 
of  responsibility  and  discretion  afforded  the  tribe  in  its 
dealings  with  attorneys.  Earlier  drafts  of  legislation 
contained  provisions  limiting  the  fees  that  might  be 
charged.  After  considerable  discussion  before  the  Senate 
Committee  (Hearings  before  the  Committee  on  Indian 
Affairs,  United  States  Senate,  73rd  Congress,  2d  session. 
8.  2755  and  S.  3645,  part  2,  pages  244=247),  it  was  decided 
that  the  Secretary  of  the  interior  should  have  the  added 
power  to  approve  or  veto  the  choice  of  counsel.  This 
discussion  would  have  been  futile  and  the  statutory  pro- 
vision would  have  been  meaningless  if  the  intention  had 


110  Investigation  of  Indian  Frauds,  H.  Rept.  No,  @8,  42nd  Cong.,  3d 
ness.,  March  3,  1873,  especially  pp.  4-7. 

48  Stat.  984,  987-988,  25  U,  S.  C,  476,  477. 

142  Memo.  Sol.  I,  B.,  January  23,  1937.  Also  see  25  C.  F.  R.  14,1-14,17, 
relative  to  the  recognition  of  attorneys  and  agents  to  represent  claimants 
of  organized  and  unorganized  tribes  or  individual  claimants  before  the 
Indian  Bureau  and  the  Department ‘of  the  Interior  and  15,1-15,25,  relative 
to  attorney  contracts  with  Indian  tribes. 
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been  to  make  those  contracts  subject  to  the  provisions 
of  section  81,  Title  25  of  the  Code, 

I am  inclined  to  the  view  that  insofar  as  contracts 
for  the  employment  of  legal  counsel  are  concerned,  Con- 
gross  Intended  to  empower  the  organized  tribe  to  make 
such  contracts,  subject  only  to  the  limitations  imposed 
by  section  10  of  the  Reorganization  Act.  The  matter 
is  by  no  means  free  from  diiiiculty,  however,  and  it  may 
be  that  the  courts  when  called  upon  to  consider  the 
question,  will  hold  that  the  two  statutes  should  he  treated 
as  one  and  that  the  requirements  of  both  in  the  absence 
of  conflict  or  inconsistency  must  be  observed.  In  this 
situation  it  is  appreciated  that  attorneys  may  desire  for 
their  own  protection  to  have  the  contract,  executed  in 
conformity  with  the  requirements  of  both  statutes.  Such 
appears  to  be  the  position  of  the  attorneys  seeking  em- 
ployment by  the  Minnesota  Chippewa  Tribe*  Such  a 
position  is  not  unreasonable  and  I recommend  that  no 
objection  be  raised  to  approval  of  this  or  any  other 
contract  so  executed. 

Constitutions  of  Indian  tribes  adopted  pursuant  to  the  Act 
of  June  18,  1934,  generally  contain  some  such  provision  as 
the  following,  in  line  with  the  statutory  requirement  on  the 
point : 

Article  v.  Powers  of  the  Community  Council 

Section  1.  Enumerated  powers. — The  council  of  the  Fort 
Belknap  Community  shall  lmve  the  following  powers,  the 
exercise  of  which  shall  be  subject  to  popular  referendum 
as  provided  hereafter: 

(li)  To  employ  legal  counsel  for  the  protection  and  ad- 
vancement of  the  rights  of  the  community  and  its  mem- 
bers, the  choice  of  counsel  and  fixing  of  fees  to  he  subject 
to  the  approval  of  the  Secretary  of  the  Interior, 

Apart  from  contracts  involving  a disposition  of  tribal  property, 
the  contracts  made  by  chartered  tribes  are  subject  to  the  limi- 
tations Imposed  by  the  corporate  charter.  Typical  of  such  limit- 
ing provisions  are  the  following,  taken  from  the  charter  of  the 
Oovelo  Indian  Community  of  the  Round  Valley  Indian  Reserva- 
tion, California : 144 

5.  The  Oovelo  Indian  Community,  subject  to  any  restric- 
tions contained  in  the  Constitution  and  laws  of  the  United 
States,  or  in  the  Constitution  and  By-laws  of  the  Cove lo 
Indian  Community,  shall  have  the  following  corporate 
powers  * * * : 

* * * * * 

(d)  To  borrow  money  from  the  Indian  Credit  Fund 
in  accordance  with  the  terms  of  section  10  of  the  Act 
of  June  18,  1934  (48  Stat.  984),  or  from  any  other 
governmental  agency,  or  from  any  member  or  associa- 
tion of  members  of  the  Covelo  Indian  Community,  and 
to  use  such  funds  directly  for  productive  Community 
enterprises,  or  to  loan  money  thus  borrowed  to  in- 
dividual members  or  associations  of  members  of  the 
Community : Provided . That  the  amount  of  indebted 
ness  to  which  the  Covelo  Indian  Community  may  sub- 
ject itself,  aside  from  loans  from  the  Indian  Credit 
Fund,  shall  not  exceed  $10,000  except  with  the  express 
approval  of  the  Secretary  of  the  Interior, 

(e)  To  engage  in  any  business  that  will  further  the 
economic  well-being  of  the  members  of  the  Covelo 
Indian  Community  or  to  undertake  any  activity  of  any 
nature  whatever,  not  inconsistent  with  law  or  with 
any  provisions  of  this  Charter. 

(f ) To  make  and  perform  contracts  and  agreements 
Of  every  description,  not  inconsistent  with  law  or  with 
any  provisions  of  this  Charter,  with  any  person, 
partnership,  association,  or  corporation,  with  any 

Constitution  of  the  Fort  Belknap  Indian  Community,  approved 
December  13,  1935. 

i*4  Ratified  November  6,  1937,  Under  the  terms  of  this  charter,  the 
incorporated  tribe  handled  all  Bales  of  Indian  arts  and  urafts  work  at 
the  San  Francisco  Fair  In  1039. 


municipality  or  any  county,  or  with  the  United  States 
or  the  State  of  California,  including  agreements  with 
the  State  of  California  for  the  rendition  of  public  serv- 
ices: Provided,  That  any  contract  involving  payment 
of  money  by  the  corporation  in  excess  of  $2,000  in  any 
one  fiscal  year  other  than  a contract  for  the  use  of 
the  revolving  loan  fund  established  under  section  10 
of  the  Act  of  June  18,  1934  ( 4S  Stilt.  9S4),  shall  be 
subject  to  the  approval  of  the  Secretary  of  the  In- 
terior or  his  dulj’  authorized  representative. 

(g)  To  pledge  or  assign  chattels  or  future  Com- 
munity income  due  or  to  become  due  to  the  Community 
under  any  notes,  leases,  or  other  contracts  whether  or 
not  such  notes,  leases,  or  contracts  are  in  existence  at 
the  time,  or  from  any  source:  Provided,  That  such 
agreements  of  pledge  or  assignment  except  to  the 
Federal  Government  shall  not  extend  more  than  ten 
years  from  the  date  of  execution  and  shall  not  cover 
more  than  one-half  of  the  net  Community  income  in 
any  one  your;  And  provided  further , That  any  such 
agreement  shall  be  subject  to  the  approval  of  the 
Secretary  of  the  Interior  or  his  duly  authorized  repre- 
sentative. 

(li)  To  deposit  corporate  funds,  from  whatever 
source  derived,  in  any  national  or  state  hank  to  the 
extent  that  such  funds  are  insured  by  the  Federal 
Deposit  Insurance  Corporation,  or  secured  by  a surety 
bond,  or  other  security,  approved  by  the  Secretary 
of  the  Interior;  or  to  deposit  such  funds  in  the  Postal 
Savings  Bank  or  with  a bonded  disbursing  officer  of 
the  United  States  to  the  credit  of  the  Covelo  Indian 
Community. 

The  supervisory  provisions  of  sections  5 (d),  5 (e),  5 (f), 
5 (g),  and  5 (h),  above  set  forth,  are  subject  to  termination 
under  section  6 of  the  corporate  charter,  which  reads : 

6.  Upon  the  request  of  the  Covelo  Indian  Community 
Council  for  the  termination  of  any  supervisory  powers 
reserved  to  the  Secretary  of  the  Interior  under  Sections 
5 (b)  3,  5 (e),  5 (d),  5 (£),  5 (g),  5 (h),  and  section  8 
of  this  Charter,  the  Secretary  of  the  Interior,  if  he  shall 
approve  such  request,  shall  thereupon  submit  the  question 
of  such  termination  to  the  Covelo  Indian  Community  for 
a referendum  vote.  The  termination  shall  be  effective 
upon  ratification  by  a majority  vote  at  an  election  in 
which  at  least  30  per  cent  of  the  adult  members  of  the 
Covelo  Indian  Community  residing  on  the  reservation  shall 
vote.  If  at  any  time  after  ten  years  from  the  effective 
date  of  this  Charter,  such  request  shall  be  made  and  the 
Secretary  shall  disapprove  such  request  or  fail  to  approve 
or  disapprove  it  within  90  days  after  its  receipt,  the  ques- 
tion of  the  termination  of  any  such  supervisory  power  may 
then  be  submitted  by  the  Secretary  of  the  Interior  or  by 
the  Community  Council  to  popular  referendum  of  the 
adult  members  of  the  Covelo  Indian  Community  actually 
living  within  the  reservation  and  if  the  termination  is 
approved  by  two-thirds  of  the  eligible  voters,  it  shall  be 
effective. 

By  section  17  of  the  act  quoted,  each  tribe  receiving  a charter 
of  incorporation  might  be  empowered  thereby 

to  purchase,  take  by  gift,  or  bequest,  or  otherwise,  own, 
hold,  manage,  operate,  and  dispose  of  property  of  every 
description,  real  and  personal,  * * * and  such  fur- 

ther powers  as  may  be  incidental  to  the  conduct  of  corpo- 
rate business,  not.  inconsistent  with  law,  but  no  authority 
shall  he  granted  to  sell,  mortgage,  or  lease  for  a period 
exceeding  ten  years  any  of  the  laud  included  in  the  limits 
of  the  reservation. 

This  provision  has  been  construed  as  granting  to  the  incorpo- 
rated Indian  tribes  very  extensive  powers  to  contract  with  re- 
spect to  all  matters  of  tribal  concern,  including  tribal  property. 
The  extent  to  which  this  section  legalized  agreements  with  re- 
sped  to  tribal  property  which  were  formerly  prohibited  is  a 
matter  which  must  be  reserved  for  further  discussion  in  con- 
nection with  our  analysis  of  tribal  property  rights.1" 
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SECTION  6.  CAPACITY  TO  SUE 


That  Indian  tribes  may,  under  certain  circumstances,  sue  and 
ie  sued  is  clear  from  the  large  number  of  such  suits  which  are 
ualyzed  In  this  chanter  and  other  chapters  of  this  work.  Since, 
lowever,  nearly  all  such  suits  have  been  expressly  authorized 
iy  general  or  special  statutes,  the  question  of  whether  an  Indian 
rihe  nuiy  sue  or  be  sued  in  the  absence  of  such  express  statutory 
utliorizatioii  is  more  difficult  to  answer. 

A.  STATUTES  AUTHORIZING  SUITS  BY  TRIBES 

Statutes  authorizing  suits  by  Indian  tribes  include:  ( a ) jurls- 
lictional  acts  authorizing  suits  against  the  United  States,  and 
nmetinies  against  other  tribes,  in  the  Court  of  Claims,  (6) 
tatutes  authorizing  suits  against  third  parties  to  determine 
luestious  of  ownership,  and  (e)  statutes  authorizing  suits  against 
hird  parties  to  determine  the  measure  of  compensation  due  from 
bird  parties  for  property  taken. 

(a)  Within  the  scope  of  this  chapter  it  is  not  possible  to  in- 
hide  more  than  a simple  reference  to  statutes  conferring  juris- 
liction  upon  the  Court  of  Claims  to  hear  tribal  claims,1"  eases 
a which  these  claims  are  adjudicated,147  and  statutes  compromisi- 
ng claims.143 

The  language  of  special  jurisdictional  acts  varies  so  funtla- 
nentally  from  act  to  act  that  it  is  impossible  to  list  any  common 
irinciples  applicable  to  nil  Indian  claims  eases  and  not  appli- 
able  to  other  cases.  There  are  certain  maxims  which  fre- 
juently  recur,  in  these  cases,  such  as  the  maxim  that  acts  au- 
horizlng  suit,  on  claims  against  the  Government  are  to  be 
lamnvly  construed,1"  that  such  acts  will  ordinarily  be  construed 
ls  granting  a forum  rather  than  determining  liability,  and  that 
such  acts  will  not  be  construed,  in  the  absence  of  clear  language 
,o  the  contrary,  as  empowering  a court  to  consider  the  justice 
jr  Injustice  of  a law,  treaty,  or  agreement.359  It  may  be  doubted 
lowever,  whether  these  maxims  show  more  than  verbal  uni- 
onnities,  and  they  are  certainly  of  little  help  in  predicting  the 
mteome  of  cases.  Indian  claims  cases,  like  other  Indian  cases, 
nvolve  questions  with  respect  to  tribal  property  rights,  tribal 
lowers,  the  powers  of  the  Federal  Government,  and  similar 
picstions  of  substantive  law,  elsewhere  considered, ,M  and  which 
lave  a greater  bearing  upon  the  actual  decisions  in  claims  cases 
:han  any  rules  which  might  be  derived  from  considerations 
imited  purely  to  these  cases. 

(D)  Various  statutes  provide  for  suits  by  Indian  tribes  against 
bird  parties  to  determine  land  ownership.  Perhaps  the  most 
m port  ant  of  these  statutes  is  the  Pueblo  Lands  Act,153  which 
s discussed  elsewhere.168 

(c)  Tribal  capacity  to  sue  is  implied  in  the  various  right-oU 
vay  statutes  which  permit  appeals  from  administrative  decisions 
m the  amount  of  damages  due  for  tribal  property  taken  or 
inmaged.J“ 

( a ) As  we  have  already  noted,  capacity  to  sue  is  not  con- 
ferred by  Article  III,  section  2,  of  the  Federal  Constitution, 

ii«  gee  chapter  19,  sec.  3. 

U7  See  Chapter  10,  see.  3. 

ns  Joint  Resolution  of  June  19.  1902,  32  Stat.  744.  745  (Utes)  ; Act 
if  February  9-  1925,  43  Stnt.  S20  (Omahas),  See  Loyal  Creek  Claims — * 
Ittorneys’  Fees,  24  Op,  A.  G.  023  (1903), 

Choctaw  and  Chickasaw  Nations  v.  United  States,  75  C.  Gl§.  494 
(1932). 

Otoe  and  Missouri^  Indians  v.  United  States,  52  C.  Cls.  424  (1917). 

155  See,  particularly,  Chapters  5 and  15. 

*«Aet  of  June  7,  1924.  43  Stnt.  63G,  637.  638,  construed  in  Pueblo 
te  Taos  v,  Gusdorf,  50  F.  2d  721  (C.  C,  A.  10,  1931)  ; Pueblo  of  PiCiiris 
r.  Abepta,  50  F,  2d  12  (C.  C-  A.  10,  1931), 

153  See  Chanter  20,  sec,  4, 

v*  Of „ Cherokee  NatiOTt  v,  Southern  Kansas  By,  Go.,  135  tJ.  S.  641 
(1890) . 


providing  for  federal  jurisdiction  over  controversies  “between  a 
state  * * * and  foreign  states.”  The  learned  opinion  of 

Chief  Justice  Marshall  established  the  proposition,  which  has 
not  since  been  questioned  by  any  federal  court,  that  an  Indian 
tribe  Is  not  a foreign  state  within  the  meaning  of  this 
provision.?" 

B,  STATUTES  AUTHORIZING  SUITS  AGAINST  TRIBES 

Just  as  there  are  various  statutes  allowing  suits  by  Indian 
tribes,  so  there  are  a number  of  statutes  which  authorize  suits 
against  Indian  tribes. 

We  have  already  noted  and  need  not  here  reconsider,  the 
various  depredation  statutes  which  authorized  suits  against 
Indian  tribes  and  allowed,  in  effect,  the  execution  of  judgment 
upon  the  tribal  funds  of  the  tribe  in  the  United  States  Treasury, 
subject  to  the  approval  of  the  Secretary  of  the  Interior.96* 

Congress  has  from  time  to  time  authorized  various  other  suits 
against  Indian  tribes  by  private  citizens.  Thus,  for  example, 
the  Act  of  May  20,  1003,157  confers  jurisdiction  upon  the  Court 
of  Claims  to  adjudicate  a suit  by  designated  traders  against  the 
Menominee  tribe  and  members  thereof,  and  requires  that  the 
Secretary  of  the  Interior 

shall  thereupon,  in  ease  judgments  be  against  the  said 
Menominee  tribe  of  Indians  as  a tribe,  direct  the  payment 
of  said  judgments  out  of  any  funds  in  the  Treasury  of 
the  United  States  to  the  credit  of  said  tribe,  and  who,  in 
case  judgments  be  against  individual  members  of  said 
Menominee  tribe  of  Indians,  shall,  thrCv  gh  the  disbursing 
officers  in  charge  of  said  Green  Bay  Agency,  pay,  from 
any  annuity  due  or  which  may  become  due  said  Indian 
as"  an  individual  or  as  the  head  of  a family  from  the 
United  States  or  from  the  share  of  such  Indian  as  an 
individual  or  us  the  head  of  a family  in  any  distribution  of 
tribal  funds  deposited  in  the  Treasury  of  the  United 
States,  the  amounts  of  such  judgments  to  the  claimants 
in  whose  favor  such  judgments  have  been  rendered 

* * * _1S8 

a JURISTIC  CAPACITY  IN  THE  ABSENCE  OF  SPECIFIC 
STATUTES 

There  remains  the  question  of  whether  suit  may  be  brought 
by  or  against  an  Indian  tribe  where  Congress  is  silent. 

The  latter  portion  of  this  question  is  easier  to  answer  than 
the  former.  We  have  noted  that  an  Indian  tribe  is  a munici- 
pal! ty.3W>  As  such  it  would  appear  to  be  exempt  from  suit  unless 
it  has  consented  thereto  or  been  subjected  thereto  by  a superior 
power. 

The  general  attitude  of  Congress  and  the  courts  towards  suits 
against  Indian  tribes  is  clarified  in  an  opinion  of  Caldwell, 
in  Th eh Q v.  Choctaw  Tribe  of  Indians,160  where  it  was  held  that 
a suit  against  au  Indian  tribe  could  not  be  maintained  in  the 
absence  of  clear  congressional  authorization. 

The  court  declared  * 

It  may  he  conceded  that  it  would  be  competent  for 
congress  to  authorize  suit  to  be  brought  against  the 
Choctaw  Nation  upon  any  and  all  the  causes  of  action 

iw  Cherokee  Nation  v,  Georgia , 5 Tot,  1 (1831),  See  sec.  3,  sttpva. 

inn  sac  secs.  1 and  3,  supra*  Suits  for  depreciations  were  ‘‘forever 
barred"  unless  brought  within  3 years  of  the  enactment  of  the  Indian 
Depredation  Act  of  March  3,  1891,  United  States  and  Kiowa  Indians  V. 
Martinez,  195  U.  S,  409  (1904), 

35  Stat-  444. 

isb  Sec  2 The  same  act  authorizes  suits  in  the  Court  of  Claims 
against  the  Choctaw  Nation  (see.  5.  35  Stat.  445).  against  the  Creek 
Nation  (see,  26,  35  Stat,  457),  and  against  the  Mississippi  Choctaws 
(sec.  27,  35  Stat.  457). 

See  sec.  3,  supra . 

™>66  Ftd.  372  (C,  C,  A.  8,  1895). 
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in  tiny  t-uiirt  it  might  designate.  Acts  of  congress  have 
iH't'ii  passed,  specially  conferring  on  the  courts  therein 
named  jurisdiction  over  all  controversies  arising  between 
the  railroad  companies  authorized  to  construct  their 
roads  through  the  Indian  Territory  and  the  Choctaw  Na- 
tion and  the  other  mil  inns  and  tribes  of  Indians  owning 
lands  In  the  territory  through  which  the  railroads  might 
tie  constructed.  Other  acts  have  been  passed  authoriz- 
ing suits  to  be  brought  by  or  against  these  Indian  Nations 
In  the  Indian  Territory  to  settle  controversies  between 
them  and  the  United  States  and  between  themselves. 

Among  such  nets  are  the  following:  “An  act  for  the 
ascertainment  of  amount  due  the  Choctaw  Nation,”  21 
Stat,  504,  Act  of  July  4,  1884  (23  Stat  73),  granting 
the  right  of  way  through  the  Indian  Territory  to  the 
Southern  Kansas  Railway  Company.  An  act  granting 
right  of  way  through  Indian  Territory  to  Kansas  & 
Arkansas  Valley  Railway  Company,  24  Slat,  73.  An 
act  granting  the  right  of  way  to  the  Denison  & Wichita 
Valley  Railway  Company  through  the  Indian  Territory 
Id,  117,  An  act  granting  the  right  of  way  throng] l the 
Indian  Territory  to  the  Kansas  City,  Ft.  Scott  & Gulf 
Railway  Company,  Id,  124,  An  act  granting  the  right 
of  way  through  Indian  Territory  to  Ft  Worth  & Denver 
City  Railway  Company,  Id.  419.  An  act  granting  the 
right  of  way  through  Indian  Territory  to  the  Chicago, 
Kansas  & Nebraska  Railway  Company,  Id,  446.  An  net 
granting  right  of  way  through  the  Indian  Territory  to 
the  Choctaw  Coal  & Railway  Company,  25  Stat.  35.  An 
not  granting  right  of  way  to  the  Ft.  Smith  & El  Paso 
Railway  Company  through  the  Indian  Territory.  Id. 
162.  An  net  granting  the  right  of  way  to  Kansas  Gitv 
& Pacific  Railway  Company  through  the  Indian  Terri- 
tory. Id,  140.  An  act  granting  the  right  of  way  to  Paris, 
Choctaw  & Little  Rock  Railway  Company  through  the 
Indian  Territory.  Id.  205.  An  act  granting  right  of  way 
to  Ft,  Smith,  Paris  & Dardn nolle  Railway  Cotnpnnv 
through  Indian  Territory.  Id,  745,  An  act  to  authorize 
the  Kansas  & Arkansas  Valley  Railway  Company  to 
construct  an  additional  railroad  through  the  Indian  Terri- 
tory. 26  Stat,  783, 

The  constitutional  competency  of  congress  to  pass  such 
nets  has  never  been  questioned,  but  no  court  lias  ever  pre- 
sumed to  take  jurisdiction  of  a cause  against  any  of  the 
live  civilized  Nations  in  the  Indian  Territory  in  the*  absence 
of  an  act  of  congress  expressly  conferring  the  jurisdiction 
in  the  particular  case.  (Pp,  373-374, ) 

***** 

* * * Being  a domestic  and  dependent  state,  the  United 

States  may  authorize  suit  to  be  brought  against  it.  But. 
for  obvious  reasons,  this  power  lias  been  sparingly  exer 
cised.  It  1ms  been  the  settled  policy  of  the  United  States 
not  to  authorize  such  suits  except  in  a few  cases,  where  the 
subject-matter  of  the  controversy  was  particularly  speci- 
fied, and  was  of  such  a nature  that  the  public  interests,  as 
well  as  the  interests  of  the  Nation,  seemed  to  require  the 
exercise  of  the  jurisdiction.  It  has  been  the  policy  of  the 
United  States  to  place  and  maintain  the  Choctaw  Nation 
ami  the  other  civilized  Indian  Nations  in  the  Indian  Terri- 
tory, so  far  ns  relates  to  suits  against  them,  on  the  plane 
of  independent  states,  A state,  without  its  consent,  cannot 
he  sued  by  an  Individual,  *Tt  is  a well -established  prineb 
pie  of  jurisprudence  in  all  civilized  nations  that  the  sov- 
ereign cannot  be  sued  in  its  own  courts  or  any  other 
without  its  consent  and  permission  ; but  it  may,  if  It  thinks 
proper,  waive  this  privilege,  and  permit  Itself  to  be  made 
a defendant  in  a suit  by-individuals  or  by  another  state,” 
Beers  v.  Arkansas,  20  How,  5*27.  The  United  States  lias 
waived  its  prmlege  in  this  regard,  and  allowed  suits  to 
be  brought  against  it  in  a few  specified  cases.  Some  of 
the  states  of  the  Union  have  at  times  claimed  no  immunity 
from  suits,  but  experience  soon  demonstrated  this  to  be  an 
unwise  and  extremely  injuricnis  policy,  and  most,  if  not  all. 
of  States  after  a brief  experience,  abandoned  it,  and 
refused  to.  submit  themselves  to  the  coercive  process  of 
judicial  tribunals.  When  the  Supreme  Court  of  the  United 
States  in  Chisholm  v.  Georgia,  2 DalL  419,  decided  that 
under  the  constitution  that  court  had  original  jurisdiction 
of  a suit  by  a citizen  of  one  state  against  another  state, 
the  eleventh  amendment  to  the  constitution  was  straight- 
way adopted,  taking  away  this  jurisdiction.  Since  the 
adoption  of  this  amendment,  the  contract  of  a state  “is 


substantially  without  sanction,  except  that  which  arises 
mit  of  the  honor  and  good  faith  of  the  state  itself?  and 
these  are  not  subject  to  coercion.”  in  re  Ayers , 123  U.  S. 
443,  503,  8 Sup.  Ct-  164.  One  claiming  to  be  creditor  of  a 
state  is  remitted  to  the  justice  of  its  legislature.  It  has 
been  the  settled  policy  of  congress  not  to  sanction  suits 
generally  against  these  Indian  Nations,  or  subject  them 
to  suits  upon  contracts  or  other  causes  of  action  at  the 
instance  of  private  parties.  In  respect  to  their  liability  to 
be  sued  by  individuals,  except  in  the  few  eases  we  have 
mentioned,  they  have  been  placed  by  the  United  States, 
substantially,  on  the  plane  occupied  by  the  states  under 
the  eleventh  amendment  to  the  constitution.  The  civilized 
Nations  in  the  Indian  Territory  are  probably  better 
guarded  against  oppression  from  this  source  than  the 
states  themselves,  for  the  states  may  consent  to  be  sued, 
but  the  United  States  has  never  given  its  permission  that 
these  Indian  Nations  might  be  sued  generally,  even  with 
their  consent.  As  rich  as  the  Choctaw  Nation* is  said  to  bo 
in  lands  and  money,  It  would  soon  bo  impoverished  if  it 
was  subject  to  the  jurisdiction  of  the  courts,  and  required 
to  respond  to  all  the  demands  which  private  parties  chose 
to  prefer  against  it.  The  intention  of  congress  to  confer 
such  a jurisdiction  upon  any  court  would  have  to  be 
expressed  in  plain  and  unambiguous  terms.  (Pp,  375-376.) 

There  is  at  least  language  supporting  the  rule  that  a tribe 
cannot  he  sued  without  its  consent,  in  the  Supreme  Court  opinion 
In  Turner  v.  United  mates.™  And  in  the  case  of  United  States  v, 
FA  S,  Fidelity  <f  Guar.  Co,™  the  Circuit  Court  of  Appeals  for  the 
Tenth  Circuit  declared,  citing  the  two  cases  above  noted : 

* * * the  Indian  tribe.-*,  like  the  United  States  are 

sovereigns  immune  from  civil  suit  except  when  exnrcssiv 
authorized,  (F.  810.) 

In  line  with  the  policy  set  forth  in  the  Thebo  case,  it  has  boon 
hold  that  where  the  tribe  Itself  is  not  subject  to  suit,  tribal  officers 
cannot  be  sued  on  the  basis  of  tribal  obligations.1® 

Although  a tribe,  as  a municipality,  is  not  subject  to  suit  with- 
out  its  consent,  it  may  be  argued  that  a tribe  has  legal  capacity 
to  consent  to  such  a Suit.  * The  power  to  consent  to  such  suit  must 
ho  regarded  as  cognate  with  the  power  to  bring  suit. 

Some  support  for  the  view  that  an  Indian  tribe  is  capable  of 
appearing  in  litigation  as  a plaintiff  or  voluntary  defendant  is 
found  in  the  statement  of  the  Supreme  Court  in  United  States  v, 
Candelaria:™ 

It  was  settled  in  Lane  v,  Pueblo  of  8 mi ta  Rosa , 249  U.  S, 
110,  that  under  territorial  laws  enacted  with  congressional 
sanction  each  pueblo  in  New  Mexico — meaning  the  Irulln ms 
comprising  the  com. minify — became  a juristic  person  and 
enabled  to  sue  and  defend  in  respect  of  its  lands  (Fn 
442-413.) 

This  statement,  standing  by  itself,  could  be  given  a limited 
scope  on  the  ground  that  the  Pueblos  are  statutory  corporations. 
The  fact  remains,  however,  that  the  Supreme  Court  has  enter- 
tained Suits  in  which  Indian  tribes  were  parties  litigant,  without 
any  question  of  legal  capacity  being  raised.  An  outstanding  case 
in  point  is  the  case  of  Cherokee  Nation  v.  Hitchcock  ™ This  was 
a suit  brought  by  an  Indian  tribe  against  the  Secretary  of  the 
Interior.  Although  judgment  was  rendered  for  the  defendant,  no 
question  was  raised,  apparently,  as  to  the  capacity  of  the  principal 
plaintiff  (individual  members  were  joined  as  parties  plaintiff)  to 
bring  the  suit 

The  decision  of  the  Supreme  Court  in  the  Coronado  case,1*3  lioUL 
fng  labor  unions  suable  In  view  of  the  legislative  recognition 

1B1248  U-  S.  3B4  (1919). 
m 106  F.  2d  804  <C,  C,  A,  10,  1939), 

583  Adame  v.  Murphy,  165  Fed,  304  (C.  C.  A.  8,  1908)  (suit  by  attorney 
on  tribal  attorney's  contract). 
i8<  271  U.  S.  432  (1926). 
lft5  3 87  U.  S,  204  f 1902  L 

1<w  United  Mine  Workers  of  America  v,  Coronado  Coal  Oo 259  TJ,  S.  344 
(1022).  And  of.  F.  S.  Cohen,  Transcendental  Nonsense  and  the  Func- 
tional Approach,  35  Col.  L.  Hev.  809,  813  (1935). 
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given  them  as  subjects  of  rights  and  duties,  and  the  extent  to 
which  such  rights  and  duties  have  been  recognized  in  Indian 
irihesf,BS  suggests  that  the;  courts  may  hold  that  even  a tribe  no* 
f'xproHSly  chartered  as  a corpora tion  may  bring  and  defend 
suits.10'1  There  are,  however,  some  dicta  contra™*  and  in  tin 
absence  of  any  clear  holding,  judgment  must  be  retvrved. 

1,17  See  sec.  4,  supra , 

i™  The?  right  to  sue  the  United  States  of  course  presents  an  independutt 
question. 

The  reason  the  Indians  could  not  bring  the  suits  suggested  lie 
in  the  general  Immunity  of  the  State  and  lln?  United  Slates  fwi** 
suit  in  the  nhsnnce  of  consent,  ( united  States  v,  Minnesota,  i-TU 
U.  8,  181,  195 

lSl>  In  Jaeger  v,  United  States  and  Yuma  Indians , 27  C.  CIb.  278  (1892) 
for  instance,  the  Court  of  Claims,  holding  that  the  Indian  Depredation. 
Act  of  March  3,  1801,  20  Stat,  851,  in  allowing  suits  to  bo  brought  ngnitixi 
tribes  and  execution  to  be  made  against  tribal  funds,  did  not  require 
notice  to  the  tribal  defendants,  declared  (a)  that 

The  civil  rights  incident  to  States  and  individuals  ns  recognized 
by  what  may  he  called  the  "law  of  the  land,?  have  not  been  accorded 
either  to  Indian  nations,  tribes,  or  Indiana,  Whenever  they  have 


What  can  be  said  is  that  even  if  a tribe  lacks  legal  capacity  to 
appear  in  courts  of  proper  jurisdiction  against  third  parties,  lUe 
objects  of  such  a suit  can  frequently  he  attained  by  a repre- 
.sental  ive  suit  brought  by  individual  members  of  the  tribe.170 


assorted  a legal  capacity  in  the  maintenance  of  their  rights,  it  has 
boon  in  pursuance  of  some  statute  of  tin*  United  States  specially 
cun  for  ring  upon  them  the  civil  rights  of  suitors,  (F,  285,) 

and  (?j)  that  the  statute  expressly  required  the  service  of  notice  upon 
th«  Attorney  General,  who  was  competent  to  protect  the  interests  of  the 
Indian  tribe. 

Thu  first  of  these  arguments  ig  clearly  unsound  ns  regards  individual 
Indians  (see  Chapter  8,  sec,  6),  and  its  soundness  as  applied  to  a tribal 
plain tiH  or  a tribe  defending  a suit  to  which  it  has  consented  may  b« 
seriously  questioned. 

™Lonc  Wolf  v.  Hitchcock,  1ST  11.  S,  553  (1003)  ; Choate  v.  Trapp , 224 
U,  §.  060  (1012)  ; Western  Qherokecs  v.  United  States,  27  C,  Gla.  i (1891). 
<;f.  Fleming  v,  McCurtain,  215  U.  S.  56  (1000)  (suit  in  equity  by  nnd  on 
behalf  of  some  13,000  persons,  “nil  persons  of  Choctaw  or  Chickasaw 
Indian  blood  and  descent  and  members  of  a designated  class  of  persons 
for  whose  exclusive  use  and  benefit  a special  grant  was  made”). 


SECTION  7.  TRIBAL  HUNTING  AND  FISHING  RIGHTS 


Rights  of  hunting  and  fishing  guaranteed  to  Indian  tribes  by 
treaty171  or  statute 172  are  in  some  respects  treated  as  property 
rights,  and  are  so  dealt  with  in  a following  chapter,175 

m Treaty  of  January  0,  1780,  with  tlio  Wyandots  and  others,  7 Stat. 
28  ; Treaty  of  August  3,  1795,  with  the  Wyandot!)  and  others,  7 Stat.  49  ; 
Treaty  of  October  2,  1798,  with  the  Cherokees,  7 Stilt,  62;  Treaty  of 
August  13,  1803,  with  the  KiSkuskffla,  7 Stat.  78;  Treaty  of  November 
3,  1804,  with  the  Sacs  and  Fixes.  7 Stilt,  84  ; Treaty  of  July  4,  3 805.  with 
the  Wyandota  and  others,  7 Stilt.  87  ; Treaty  of  December  30,  1805,  with 
the  Flnnkishaws,  7 Slat,  100 ; Treaty  of  January  7,  1800,  with  the 

Chrrokees,  7 Stat.  101;  Treaty  of  November  17.  1807,  with  the  Otto wh.vh 

and  others,  7 Slat.  105*  Treaty  of  November  10.  1808,  with  the  Osage 
Nations,  7 Stnt,  LOT;  Treaty  of  November  25,  1808,  with  the  Chippewa s 
and  others,  7 Stat,  112;  Treaty  of  September  30.  1809,  with  the  Dela- 
wares nnd  others,  7 Stat.  13  3;  Treaty  of  December  9.  1S09,  with  the 

Kieknpoos,  7 Stat.  117  i Treaty  of  August  24,  1816,  with  tile  Ottawas, 

CHpjtwnn.  and  Pottowotomees,  7 Stat,  146;  Treaty  of  September  29 
1817,  with  the  Wyandota  nnd  others,  7 Stat.  160;  Treaty  Of  August  24, 

3 818,  with  the  Quftpnws,  7 Stat.  17G ; Treaty  of  September  24.  1810 
with  the  Cbippewas,  7 Stat,  203;  Treaty  of  June  16,  1820,  with  the 
Ch  ppcways,  7 Stat  206;  Treaty  of  August  29,  1821,  with  the  Ottawa.*?, 
Chippewa 8,  and  PottnwatomieS,  7 Stat,  218;  Treaty  of  August  4,  1824 
with  the  Sock  and  Fox  tribes,  7 Stnt.  229  ; Treaty  of  November  15,  1824 
with  the  Quapaws,  7 Stnt.  232  ; Treaty  of  August  19,  1825,  with  S oux. 
Chipnewas.  and  others,  7 Stat,  272  ; Treaty  of  August  6,  1826,  with  thr 
Chippewa 8,  7 Stnt.  200;  Treaty  of  October  10,  1S2G,  with  the  Pota- 
watamies,  7 Stat.  295;  Treaty  of  October  28,  1826,  with  the  M!  nifties. 
7 Stat.  300  ; Treaty  of  July  29,  1829,  with  the  Cbippewas  and  others, 
7 Stat.  320;  Treaty  of  February  8,  1831,  with  the  Menomonees,  7 
Stat.  842;  Treaty  of  September  15,  1832,  with  the  Winnebagoes,  7 Stat, 
370  ; Treaty  <if  September  21,  1832,  with  the  Sacs  and  Foxes.  7 Stnt 
374  ; Treaty  of  October  20.  1832,  with  the  Fotawatamles,  7 Stat,  378 : 
Treaty  of  September  26,  1833,  with  the  Chippewa,  Ottawa,  and  Pota 
watamie  Nation,  7 Stat,  431;  Treaty  of  October  9,  1833,  with  the 
Pawnees,  7 Stat,  448  ; Treaty  of  August  24,  1835,  with  the  Comanches 
and  Wltchotaws,  7 Stat.  474;  Treaty  of  M-^rch  28,  1836,  with  the  Ottawa* 
and  Chippewns,  7 Stat,  491 ; Treaty  of  September  28,  1836.  with  the 
Snea  and  Foxes,  7 Stat.  BIT ; Treaty  of  July  29,  1837,  with  the  Cbippewas 
7 Stnt.  536;  Treaty  of  November  1,  1837,  with  the  Winnebagos,  7 Stat 
044;  Treaty  of  October  4,  1842,  with  the  Cbippewas,  7 Stat,  591  ; Treaty 
of  September  15,  1797.  with  the  Senckas,  7 Stat.  601 ; Treaty  of  Octobe* 
13,  1846,  with  the  Winnehagos,  9 Stat.  878;  Treaty  of  September  30 
1854,  with  the  Cbippewas,  10  Stat.  1109;  Treaty  of  July  31,  1855,  w th 
Otto  was  and  Chippewas,  11  Stat.  621  ; Treaty  of  August  2,  1855,  with  the 
Cbippewas,  11  Stat,  631 ; Treaty  of  June  11,  1855,  with  Nez  Ferces,  12 
Stat.  957;  Treaty  of  October  7,  3 863,  with  the  Tabeguaches,  13  Stat. 
673  ; Treaty  of  October  21,  1867,  with  the  Kin  whs  and  Comanetaes,  15 
Stat.  581  i Treaty  of  October  28,  1867,  with  the  Cheyennes  and  Arapahoe®. 
15  Stat  593;  Treaty  of  April  29,  et  $cq „ 1868,  with  Sioux.  15  S:at,  635; 
Treaty  of  May  7,  1868,  with  the  Crows.  15  Stat.  640  ; Treaty  of  June 
1,  1868,  with  the  Nava  jog.  15  Stat,  667;  Treaty  of  July  3.  1868,  with 
Shoshones  and  Bnnnock  tribes,  15  Stat.  673  ; Treaty  of  October  14,  1804, 
with  the  Yahooskins,  16  Stat,  707,  The  Treaty  of  February  7,  1911. 


These  rights,  however,  differ  in  several  respects  from  ordi- 
nary property  rights,  and  therefore  deserve  brief  mention  in  ft 
discussion  of  the  general  legal  status  of  Indian  tiihes. 

Indin  11  hunting  and  fishing  rights  are,  in  general,  of  two 
sorts,  those  pertaining  to  Intlinn  reservation  lands  and  those 
pertaining  to  no  nr  eser  ration  (generally  ceded)  lands. 

The  extent  of  Indian  rights  with  respect  to  reservation  lands 
is  noted  in  an  opinion  of  the  Acting  Solicitor  1,4  for  the  Interior 
Department,  upholding  the  exclusive  right  of  the  Red  Lake  Chip- 
pewa Tribe  to  fish  in  the  waters  of  Red  Lake,  and  declaring; 

An  examination  of  the  various  treaties  between  the 
United  States  and  the  Chippewa  Indians  discloses  that 
while  the  right  in  the  Indians  to  hunt  and  fish  on  ceded 
lands  was  reserved  in  some  of  the  earlier  treaties  (see  Arti- 
cle 0,  Treaty  of  July  20,  1837,  7 Stat.  536 ; Article  2,  Treaty 
of  October  4,  1842,  7 Stnt  591 ; and  Article  11,  Treaty  of 
September  30,  1854,  10  Stat.  1100),  no  reservation  of  the 
right  to  hunt  and  fish  was  made  with  respect  to  the  un- 
eeded  lands  of  the  Red  Lake  Reservation.  But  such  a 
reservation  was  not  necessary  to  preserve  the  right  on  the 
lands  reserved  or  retained  in  Indian  ownership.  The 
right  to  hunt  and  fish  was  part  of  the  larger  rights  pos- 
sessed by  the  Indians  in  the  lands  used  and  occupied  by 
them.  Such  right,  which  was  “not  much  less  necessary  to 
the  existence  of  the  Indians  than  the  atmosphere  they 
breathed”  remained  ill  them  unless  granted  away. 
United  States  v.  1 Vinans,  198  U.  S.  371.  Speaking  of  a 


between  the  United  States  and  the  United  Kingdom,  37  Stat,  1538,  and 
ibe  Treaty  of  July  7,  1911,  between  the  United  States  and  Groat  Britain, 
Japan,  and  Russia,  37  Stat.  1542,  restricting  pelagic  sealing  In  certain 
waters,  specifically  exempt  from  such  restrictions  the  natives  dwelling  on 
lie  coasts  Of  those  waters. 

ito  Act  of  April  29,  1874,  18  Stat,  36  (Ute)  I Act  of  May  9,  1924,  43 
Stnt,  117  (granting  to  Fort  Hall  Indiana  reservation  of  an  easement,  in 
lands  sold  to  United  States,  to  use  said  lands  for  grazing,  hunting,  fishing, 
and  gathering  of  wood  uthe  same  way  as  obtained  prior  to  this  enact- 
ment, insofar  as  such  uses  shall  not  interfere  with  the  use  of  said 
grids  for  reservoir  purposes”).  The  Act  of  June  80j  1864,  13  Stat,  324, 
authorized  the  President  of  the  United  States  to  negotiate  with  the 
Confederated  Indian  Tribes  of  Middle  Oregon 

9 * * fof  the  relinquiflhment  of  certain  rights  guaranteed  to 

them  by  the  first  article  of  the  treaty  made  with  them  April 
eighteenth,  eighteen  hundred  and  fifty-nine,  by  which  they  are 
permitted  to  fish,  hunt,  gather  roots  and  berries,  and  pasture 
stock,  in  common  with  citizens  of  the  United  States,  upon  the 
lands  and  territories  of  the  United  States  outside  their  reserva- 
tions * * * 

and  appropriated  the  sum  of  five  'hougand  dollars  to  defray  the  ex- 
penses of  the  treaty  and  pay  the  Indians  for  their  relinquishment  of 
such  rights, 

^ Bee  Chapter  15,  especially  see.  21, 
w Op,  Acting  Sol,  I.  D.,  M. 28107,  June  30,  1986. 
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similar  situation,  tlie  Supreme  Court  of  Wisconsin  in 
Stair,  v Johnson,  249  N.  \VS  285,  288,  said; 

M While  the  treaty  entered  Into  did  not  specifically 
reserve  to  the  Indians  such  hunting  and  fishing  rights 
as  they  had  theretofore  enjoyed,  we  think  it  reason- 
ably appears  that  there  was  no  necessity  for  speeifi- 
tally  mentioning  such  hunting  and  fishing  rights  with 
respect  to  the  lauds  reserved  to  them.  At  the  time 
the  treaty  of  iS;>4  was  entered  into  there  was  not  n 
‘shadow  of  impediment  upon  the  hunting  rights  of  the 
Indians1  on  the  lands  retained  by  them,  ‘Tho  treaty 
was  not  n grant  of  rights  to  the  Indians,  but  a grant 
of  rights  from  them — a reservation  of  those  not 
granted.1  United  States  v,  TV7/irfif«,  298  U..S.  371,  25 
H.  Gt,  902,  GH4,  49  L.  Ed.  1089,  We  entertain  no  doubt 
that  tho  rights  of  the  Indians  to  hunt  and  fish  upon 
their  own  lands  continued,1* 

The  court  farther  recognized  that  as  to  unpn tented 
lands  inside  the  reservation,  the  fish  and  game  law's  of 
the  State  of  Wisconsin  were  without  force  and  effect- 
By  tradition  and  habit  the  Indians  as  a race  are  hunters 
and  fishermen,  depending  largely  upon  these  pursuits  for 
their  livelihood.  Their  ancient  and  immemorial  right  to 
follow  these  pursuits  on  the  lands  and  in  the  waters 
of  their  reservations  is  universally  recognized.  The  In 
dians  of  the  Red  Lake  Reservation  appear  to  have  asserted 
and  exercised  an  exclusive  right  of  fishing  In  the  waters  of 
Upper  and  Lower  Red  Lakes  from  the  beginning  sub 
ject  only  to  Federal  control  and  regulation.  The  right  of 
the  Indians  so  to  do  has  not  heretofore  been  disputed  by 
the  State  of  Minnesota  but  has  been  recognized  and 
acquiesced  in.  * * * Circumstances  somewhat  similar 

to  these,  coupled  with  the  rule  of  liberal  construction  uni 
fornily  invoked  in  determining  the  rights  of  Indians,  were 
cited  by  the  Supreme  Court  of  the  United  States  in  sup- 
port of  its  conclusion  that  the  Metlakalitla  Indians  had 
an  exclusive  right  to  fish  in  the  waters  adjacent  to  Annette 
Islands  in  Alaska  notwithstanding  the  fact  that  the  Act 
of  Congress  setting  aside  the  Islands  as  a reservation  for 
the  Indians  made  no  mention  of  the  surrounding  waters 
or  the  fishing  rights  of  the  Indians  therein.  Alaska 
Pacific  Fisheries  v,  United  States,  248  U.  g,  S6.  * * * 

In  United  States  v . Sturgeon  (27  Federal  Cases,  Case 
No.  16413),  the  court  gave  consideration  to  the  rights  of 
the  Indians  of  the  Pyramid  Lake  Indian  Reservation  in 
Nevada  to  fish  in  the  waters  of  a lake  inside  the  bound- 
aries of  their  reservation  and  held : 

“The  president  has  set  apart  the  reservation  for 
the  use  of  the  Pah  Utcs  and  other  Indians  residing 
thereon.  He  has  done  this  liy  authority  of  law.  We 
know  that  the  lake  was  included  in  the  reservation, 
that  it  might  he  a fishing  ground  for  the  Indians,  The 
lines  of  the  reservation  have  been  drawn  around  it 
for  the  purpose  of  excluding  white  people  from  fish 
ing  there  except  by  proper  authority.  It  is  plain  that 
nothing  of  value  to  the  Indians  will  he  left  of 
their  reservation  if  all  the  whites  who  choose  may 
resort  there  to  fish.  In  my  judgment,  those  who  thus 
encroach  on  the  reservation  and  fishing  ground  vio- 
late the  order  setting  it  apart  for  the  use  of  the 
Indians,  and  consequently  do  so  contrary  to  law,” 

In  an  opinion  dated  May  24,  1028  (M. 24358).  the  Solici- 
tor for  this  Department  ruled  that  the  State  of  Washing- 
ton was  without  right  to  regulate  or  control  the  use  of 
boats  on  navigable  bodies  of  water  within  the  Quinalelt 
Reservation  in  that  State.  The  Solicitor  said,  and  his 
remarks  apply  with  equal  force  here : 


Manifestly,  unless  the  Indians  of  the  Quhiaiolt 
Reservation  are  protected  in  the  exclusive  use  and 
occupancy  of  their  reservation  including  the  waters 
therein,  navigable  or  nonnavigable,  then  their  rights 
may  become  subject  to  serious  interference,  if  not 
jeopardy,  by  outsiders.  If  we  admit  the  right  of  the 
State  to  invade  the  reservation  for  the  purpose  of 
regulating  or  controlling  the  use  of  boats  on  the  Queets 
or  any  other  body  of  navigable  water  therein.  It 


would  be  tantamount  to  recognizing  the  right  of  the 
State  to  regulate  other  activities  there,  including 
fishing.  This  we  cannot  afford  to  do.” 

Minnesota  was  admitted  into  the  Union  in  iSoS.  The 
Indian  title,  as  subsequently  recognized  by  treaty  and 
Act  of  Congress,  then  extended  to  all  of  the  lands  stir- 
rounding  Upper  and  Lower  Red  Lakes.  The  Indian  title 
was  that  of  occupancy  only,  the  ultimate  fee  being  In  the 
United  States,  but  the  right  of  occupancy  extended  to 
and  included  the  right  to  fish  in  the  waters  of  the  Lakes. 
United  States  v,  TV i nans,  supra.  These  rights  insofar  an 
the  diminished  reservation  is  concerned  have  never  been 
surrendered  or  relinquished  by  the  Indians  nor  have  they 
been  taken  away  by  any  Act  of  Congress  of  which  I am 
aware,  in  these  circumstances,  it  is  not  unreasonable  to 
hold  that  the  State  upon  its  admission  into  the  Union 
took  title  to  the  submerged  lands  subject  to  the  occupancy 
rights  of  tho  Indians  In  virtue  of  which  the  Indians  pos- 
sess  an  exclusive  right  of  fishing  in  the  waters  of  the 
Lakes.  Beecher  v.  Wctherbyf  supra;  United  States  v. 
Thomas , supra.  If  this  be  the  correct  view,  and  I think  it 
is,  the  exercise  by  the  Indians  of  the  right  of  fishing  is  sub- 
ject to  Federal  and  not  State  regulation  and  control 
United  States  y.  Kagama , 113  U,  S.  375;  In  re  Blackbird , 
109  Fed,  2 39;  Peters  v.  Malm,  111  Fed.  244  ; fn  re  Lincoln, 
129  Fed.  240;  United  States  v.  Hamilton , 233  Fed.  685; 
State  y,  Campbell , 53  Minn.  354,  55  N,  W,  553, 

In  expressing  the  foregoing  view,  I am  mindful  of  the 
statement  of  the  Supreme  Court  in  United  States  y Holt 
Bank,  supra,  that  while  the  Indians  of  the  Red  Lake  Res- 
ervation were  to  have  access  to  the  navigable  waters 
therein  and  were  to  be  entitled  to  use  them  in  accustomed 
ways,  “these  were  common  rights  vouchsafed  to  all, 
whether  Indian  or  white,”  Rut  when  this  statement  is 
read,  as  it  should  be,  in  the  light  of  the  decisions  cited  in 
its  support,  it  becomes  apparent  that  the  court  had  In 
mind  rights  of  navigation  of  a public  nature  and  not  pri- 
vate rights  of  ownership  such  as  the  Indian  right  of  fish= 
ing.  The  latter  right  was  not  involved  and  was  neither 
considered  nor  discussed. 

Accordingly,  since  the  Indians’  exclusive  rights  to  fish 
in  the  waters  of  Lower  Red  Lake  and  that  part  of  Upper 
Red  Lake  inside  the  Indian  reservation  is  supported  by 
all  of  the  decided  cases  touching  on  the  subject,  it  is 
my  opinion  that  continued  administrative  recognition  of 
such  rights  as  exclusive  in  the  Indians  is  fully  justified. 

Such  rights  of  hunting  and  fishing  ns  the  Indian  tribes  may 
^njoy  are  subject,  in  the  first  instance,  to  federal  regulation. 
Thus  it  has  been  held  that  Congress  may  restrict  tribal  rights  by 
conferring  on  a state  powers  inconsistent  with  such  rights, 
through  an  enabling  act.175 

Likewise,  the  United  States  may  limit  Indian  hunting  and 
fishing  rights  by  international  treaty.17®  The  extent  and  constitu- 
tional limits  of  such  regulatory  powers  of  State  and  Federal 
Governments  are  questions  more  fully  considered  in  other 
chapters  of  this  volume,”7  Within  the  limits  suggested  tribal 
rights  of  hunting  and  fishing  have  received  judicial  recognition 
and  protection  against  state  and  private  interference17*  and  even 
against  Interference  by  federal  administrative  officials.17* 


5 Ward  v.  Race  Worse,  163  U.  5.  504  (1896),  But  cf.  Scufert  Bros. 
Co.  y.  United  States,  249  U,  S,  394  (1919). 

176  See  Op,  So].  I,  D„  M.27690,  June  15,  1934,  54  L d,  517  (holding 
Migratory  Bird  Treaty  Act  of  July  3,  1918,  40  Stat.  755  applicable  to 
Swinomish  Indian  Reservation). 

177  gee  Chapters  5,  6. 

17fl  Seufert  Bro8i  Co . v.  United  States * 249  U.  S.  194  (1939)  ; United 
States  v.  TVfnanSj  198  TT,  S.  371.  In  re  Blackbird,  109  Fed.  139  (D.  C. 
W\  D.  Wig.  1001).  And  see  Halbert  v.  United  States,  283  tJ-  S-  753  756 
(1031)  ; By -Yu-  Ts  e-M  i IK  in  v.  Smith,  1S>4  XL  S.  401,  410  (1904)  ; 8pald= 
"if  v*  Chandler,  160  U.  S,  394  (3  896)  ; Taylor  v.  United  States,  44  F.  2d 
531,  532-536  (C.  C,  A.  9.  1930),  cert,  den.  283  TJ,  S,  820. 

1TS  Mason  V.  Sams.  5 F.  2d  255  (D.  C.  W.  D 
In  Chanter  9.  sec.  5C, 


Wash,  1925),  discussed 
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SECTION  1.  DEFINITION  OF  TRIBAL  PROPERTY 


Tribal  property  may  be  formally  defined  as  property  In  which 
an  Indian  tribe  lias  a legally  enforceable  interest.  The  exact 
nature  of  this  interest  it  will  be  the  purpose  of  this  chapter  to 
delineate.  It  will,  however,  clarify  tlie  scope  and  purpose  of 
the  chapter  to  note  certain  implications  of  the  formal  definition 
of  tribal  property  here  presented, 

If  tribal  property  is  property  in  which  a tribe  has  a legally 
enforceable  interest,  it  must  be  distinguished,  on  the  one  hand, 
from  property  of  individual  Indians,  and,  on  the  other  hand, 
from  public  property  of  the  United  States.  Actually,  we  find 
that  tribal  property  partakes  of  some  of  the  incidents  of  both 
individual  private  property  and  public  property  of  the  United 
States,  The  distinctions  on  both  sides,  however,  are  as  signifi- 
cant as  the  similarities.  It  may  be  noted  that  historically,  con- 
ceptions of  tribal  property  have  oscillated  between  the  two  limits 
of  individual  private  property  and  public  property.  When,  for 
instance,  Pueblo  property  was  treated  like  any  other  private 


corporate  property  in  the  Territory  of  New  Mexico,1  no  special 
problems  of  Indian  law  were  presented.  Likewise,  where  lands, 
although  set  aside  for  Indian  purposes,  have  not  been  the  sub- 
ject of  any  legally  enforceable  Indian  rights,  as  is  the  case  per- 
haps with  public  lands  set  aside  for  the  establishment  of  an 
Indian  hospital  or  school  not  restricted  to  any  particular  tribe, 
the  lands  remain  public  property  of  the  United  States  and  no 
question  of  tribal  property  is  presented,3 

1 See  Chapter  20,  see.  3. 

5 See  Chapter  i,  see.  3,  fn  76.  Even  in  the  Indian  school  situation, 
tribal  property  rights  may  be  created.  In  Alaska,  for  instance,  reserva- 
tions for  native  education  have  come  to  be  treated,  for  most  purposes,  as 
Indian  reservations,  fsee  Chapter  21,  sec.  7.  Similarly,  we  may  note 
that  the  Joint  Resolution  of  January  30,  1897,  29  Stat.  698,  author- 
izing the  use  of  the  Fort  Bidwell,  abandoned  military  reservation,  "for 
the  purposes  of  an  Indian  training  school,”  has  been  construed  as  estab- 
lishing an  Indian  reservation.  The  Act  of  January  27,  1913,  37  Stat. 
652,  refers  to  "Indians  having  rights  qn  said  reservation,” 
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Thu  diminution  bolwuuu  the  fact  of  uhu  and  enjoyment  and 
the  right  of  po  ^session  is  pgamitlnl  in  the  understanding  of  Indian 
trihiil  property.  Thu  area  of  lit  ml  reserved  in  the  Washington 
Zoo  for  ilie  exclusive  use  and  occupancy  of  a herd  of  buffalo 
does  nut,  by  the  fact  of  such  reservation,  cense  to  he  the  public* 
property  of  the  United  Hiatus,  Thu  buffalo  have  no  legally  en- 
forceable interest,  no  possessory  right,  in  the  land.  It  Is  true 
that  they  are  allowed  to  occupy  an  area  from  which  other  ani- 
mals mid,  except  for  certain  Government  employees,  human 
beings,  may  be  lawfully  excluded.  The  buffalo,  however,  cannot 
bring  Jin  action  of  ejectment  and  no  other  party  can  bring  such 
an  action  on  behalf  of  the  buffalo. 

From  time  to  time,  distinguished  advocates  have  upheld  what 
may  be  called  the  "menagerie  theory”  of  tribal  property,  under 
which  no  rights  whatsoever  sire  vested  in  the  Indian  tribe.3 
In  every  case,  however,  In  which  this  theory  lias  been  presented 
to  the  Supremo  Court  of  the  United  States,  it  has  been  rejected.4 * 6 * 8 * * * 

A,  TRIBAL  OWNERSHIP  AND  TENANCY  IN  COMMON 

The  distinction  between  tribal  property  and  property  owned  in 
common  by  a group  of  Indians  appears  most  clearly  in  connec- 
tion with  the  claims  repeatedly  put  forward  by  descendants  of 
tribal  members  who  are  not  themselves  tribal  members  and  who, 
under  a theory  of  tenancy  in  common,  would  be  entitled  to  share 
in  the  common  property  but,  if  the  property  is  indeed  tribal, 
have  no  valid  claim  thereon.  The  Supreme  Court  has  made  it 
clear  in  such  cases  as  Fleming  v.  McCurtaln*  and  Chippewa  In- 
dians of  Minnesota  v.  United  States*  that  where  the  Federal 
Government  has  dealt  with  Indians  ns  a tribe  no  tenancy  in 
common  is  created,  and  no  descendible  or  alienable  right  accrues 
to  the  individual  members  of  the  tribe  in  being  at  the  time  the 
property  vests.  The  fact  that  the  plural  form  is  used  in  describ- 
ing the  grantee  does  not  show  an  intent  to  create  a tenancy  in 
common  1 nor  does  n limitation  to  a tribe  “and  their  descendants’' 
establish  any  basis  for  declaring  a trust  for  descendants  of  inclL 
vidual  members.® 

A second  distinction  between  tribal  ownership  and  tenancy 
in  common  relates  to  the  method  of  transfer.  As  the  Attorney 
General  declared,  in  the  early  case  of  the  Christian  Indians," 

The  gravest  of  your  questions  remains  to  be  answered. 
Can  these  Christian  Indians  sell  the  lands  thus  acquired? 
The  right  of  alienation  is  incident  to  an  absolute  title. 
If  the  patent  is  not  to  a nation,  tribe,  or  band,  called  by 
the  name  of  the  Christian  Indians,  but  to  the  individual 
persons  included  within  that  designation,  then  all  those 
persons  are  patentees,  and  all  hold  as  tenants  in  common. 
No  conveyance  can  he  made  but  by  the  lawful  deed  of  all. 
If  any  one  refuses  or  is  unable  to  consent,  be  cannot  be 
deprived  of  his  interest  by  an  act  of  the  others.  Some  of 


? Thus,  Attorney  General  Cushing,  in  his  opinion  in  the  Portage  City 
Case,  8 Op.  A,  G,  205  (1856),  declared  that  the  making  of  treaties  with 
Indians  and  the  references  la  such  treaties  to  “their  lands1’  were  errors 
on  the  part  of  the  United  States. 

Today  a basic  Issue  of  policy  in  the  administration  of  tribal  property 
"is  whether  the  tribe  that  ‘owns’  land  will  be  allowed  to  exercise  the 

powers  of  a landowner,  to  receive  rentals  and  fees,  to  regulate  laiul-use 
and  to  withdraw  land-use  privileges  from  those  who  flout  the  tribal 
regulations;  or  whether  the  Federal  Government  will  administer  ’tribal’ 

lands  for  the  benefit  of  the  Indians  as  it  administers  National  Monu- 
ments, for  iiistun co,  for  the  benefit  of  posterity,  with  the  Indians  having 
perhaps  ns  much  actual  voice  in  the  former  case  ns  posterity  has  in  the 

latter.”  If.  3.  Cohen,  How  Long  Will  Indian  Constitutions  Last?  (1035), 

6 Indians  at  Work,  No.  10,  pp.  40,  41. 

4 §«©  secs,  10-20,  infra . 

32ln  u.  S.  56  (1909).  Accord;  Ligon  v.  Johnston , 164  Fed.  GTQ 
(C,  C.  A.  8,  3 908),  app.  dianv,  223  U-  §,  741.  Cf.  United  States  v, 
Charles,  23  F.  Siipp.  346  (D.  C-  W.  P.,  N.  Y.  1938). 

8 307  U.  S.  1 (1039), 

T See  Fleming  v,  McCurtain 3 215  U,  S,  50,  59  (1909). 

'Ibid.,  p.  GO. 

B0  Op.  A.  G.  24,  26,  27  (1857).  | 


these  persons  being  children,  and  some,  perhaps,  being 
under  other  legal  disabilities,  ic  will  l»e  impossible  for 
any  purchaser  to  get  u good  title  if  they  are  tenants  in 
comuiuli. 

But  I think  the  patent  will  vest  the  title  in  the  tribe. 
You  have  mentioned  no  fact  to  make  me  believe  tlmi.  their 
national  or  tribal  character  was  ever  lost  or  merged  into 
time  of  the  Delawares.  They  are  treated  as  a separate 
people,  wholly  distinct  and  different  from  the  Delawares. 
The  laud,  therefore,  belongs  to  tlie  nation  or  band,  and 
can  be  disposed  of  only  by  treaty,  * * * (pp.  26-27.) 

A third  distinction  lies  in  the  fact  that  debts  of  individuals 
may  be  set  off  against  claims  of  tenants  in  common  but  not 
against  claims  of  tribes.  Thus  in  the  case  of  Shoshone  Tribe  of 
Indians  v.  United  States^  the  Government  Sought  to  offset, 
against  allowed  tribal  claims,  debts  due  from  individual  allot- 
tees to  the  United  States  for  irrigation  construction  costs.  This 
contention  was  rejected  on  the  ground  that  debts  of  individual 
allottees  were  not  debts  of  the  Indian  tribe. 

The  essential  differences  between  tribal  ownership  and  ten- 
ancy in  common  are  thus  analyzed  by  the  Court  ol;  Claims  in 
the  case  of  Journey  cake  v,  Cherokee  Nation,  and  the  United 
States*1 *  in  an  opinion  quoted  and  affirmed  by  the  Supreme 
Court : 

The  distinctive  characteristic  of  communal  property 
is  that  every  member  of  the  community  is  an  owner  of  it 
as  such.  He  does  not  take  as  heir,  or  purchaser,  or 
grantee;  if  he  dies  his  right  of  property  does  not  de- 
scend • if  he  removes  from  the  community  it  expires;  if 
lie  wishes  to  dispose  of  it  he  has  nothing  which  he  can 
convey;  and  yet  he  lias  a right  of  property  in  the  land 
ns  perfect  as  that  of  any  other  person;  and  his  children 
after  him  will  enjoy  all  that  he  enjoyed,  not  as  heirs 
but  as  column  mil  owners.  * * * (p.  802.) 

Perhaps  all  of  tlie.se  differences  can  be  summed  up  in  the 
conception  of  tribal  property  as  corporate  property.” 

B.  TRIBAL  OWNERSHIP  AND  INDIVIDUAL  OCCUPANCY 

Congress  has  consistently  distinguished  between  the  tribal 
interest  in  land  and  the  complementary  interest  of  the  individ- 
ual Indian  in  improvements  thereon.33  Thus,  a long  series  of 
congressional  acts  granting  rights-of-way  across  Indian  reser- 
vations to  various  railroad  companies  contain  the  Hpeeiffeutioii 
that  damages  shall  be  payable  not  only  to  the  tribe  but  to  in- 
dividuals, wherever  lands  are  “held  by  individual  occupants 
according  to  the  laws,  customs,  and  usages”  of  the  tribe  in  ques- 
tion.14 Other  right-of-way  statutes  provide  in  slightly  different 

iM82  C.  Cls.  23  (1935),  reversed  On  other  grounds  in  299  U,  S4  476 
(1.937),  It  should  bo  noted  that  the  tribe  sued  inter  alia , tor  tl»e  value 
of  timber  und  bay  unlawfully  cut  from  tribal  property  and  sold  by 
members  of  the  tribe.  This  contention  was  rejected  by  the  court  on 
the  ground  that  the  tribe  was  not  damaged  where  the  entire  member- 
ship was  permitted  to  utilize  or  sell  tribal  property. 

11  C.  Cls,  281  (1898),  nfTd,  sub  riom.  Cherokee  Nation  v.  Journey- 
cake,  155  U.  S.  196  (1804). 

33  On  the  concept  of  Indian  tribes  as  membership  corporations  see 
Chapter  14,  sec.  4, 

35  See  Chapter  9,  sec.  5B. 

14  Act  of  August  2,  1882,  22  Stat.  181;  Act  of  July  4,  1884,  23  Stat. 

69  ■ Act  of  July  4,  1884,  23  Stat.  73 ; Act  of  June  1,  1886,  24  Stat.  78  ; 
Act  of  July  1,  1886,  24  Stat.  117;  Act  of  July  6,  1886,  24  Stat.  124; 
Act  of  February  24,  1887,  24  Stat.  419;  Act  of  March  2,  1887,  24  Stat. 
446  ; Act  of  February  IS,  1888.  25  Stat,  35  - Act  of  May  14  18S8  25 
Stat,  140;  Act  of  May  30,  1888.  25  Stat,  162;  Act  of  January  16,  1889, 

25  Stat.  647 ; Act  of  May  8,  1890,  26  Stat.  102 ; Act  of  June  21,  1890. 

26  Stat.  170  ; Act  of  June  30.  1890,  20  St, at.  184 ; Act  of  September  26, 
1800,  26  Stat.  485;  Act  of  October  X,  1890,  26  Stat.  632;  Act  of  Febru- 
ary 24,  1891,  26  Stat.  783  ; Act  of  March  3,  1891,  26  Stat.  844  * Act  of 
July  0,  1892,  27  Stot.  S3;  Act  of  July  30,  1892,  27  Stat.  336;  Act  of 
February  20,  1893,  27  Stat.  465  ; Act  of  March  2.  . 1896,  sec.  3r  29  Stat. 

40 ; Act  of  March  IS.  1896,  sec.  2,  29  Stat,  69  ; Act  of  March  30.  1806 
Sec.  2,  *J0  Stnt.  80,  81 ; Act  of  April  0,  1896.  29  Stat.  87  ; Act  of  Jan! 
uary  29,  1897.  29  Stat  502 ; Act  of  February  14*  1808,  30  Stat  241  ; 

* of  March  30,  1888,  30  Stat,  347. 
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I urn  is  for  damages  to  Individual  occupants  injured  by  the  grant- 
ing of  such  rights-of-way.13  Under  such  statutes,  it  bus  been  said, 

Where  one  lias  a base  fee,  it  has  been  held  that  he 
should  receive  the  luiL  value  of  the  laud,  as  the  interest 
of  Uie  grantor  is  too  remote  to  be  treated  as  property. 
The  fee  of  the  territory  of  the  Cherokee  Nation  is  in  the 
Nation,  but  the  occupants  of  the  Utiid  have  so  complete  a 
right  of  enjoyment  that,  when  a right  of  way  is  con- 
demned, they  are  entitled  to  the  compensation.** 

Where  Congress  has  provided  for  the  sale  of  tribal  lands, 
special  provision  has  frequently  been  made  for  the  payment  of 
damages  to  individual  occupants.17 

While  the  Indian  occupant  of  tribal  land  has  such  an  interest 
as  will  entitle  him  to  compensation  when  a right-of-way  is 
granted  across  the  land  he  occupies,  it  has  been  held  adminis- 
tratively that  sucli  payments  made  to  individual  Indian  occu- 
pants cannot  satisfy  tile  tribal  right  to  compensation.1* 


a TRIBAL  LANDS  AND  PUBLIC  LANDS  OF  THE  UNITED 

STATES 

Although  Indian  tribal  lands  have  been  distinguished  from 
public  lamia  in  various  ways,  there  are  certain  situations  In 
which  tribal  lands  have  been  treated  as  public  lands,  For  es-. 
ample  it  has  been  held  that  tribal  lauds,  even  though  held  by 
the  tribe  In  foe,  may  be  considered  public  lands  of  the  United 
States  for  the  purpose  of  erecting  federal  buildings  thereon,  at 
least  where  Congress  lias  directed  such  action,  or  where  the 
tribe  itself  has  consented  to  the  action/* 

Again,  it  has  been  hold  that  Indian  lands  are  “public  lauds” 
within  the  meaning  of  a statute  granting  a right-of-way  to  a 
railroad  company  across  “public  lands,”  where  the  United  States 
specifically  undertakes  to  extinguish  Indian  title  on  the  lands 

if- Act  of  May  30,  1888,  25  Stat.  160*  Act  of  Juno  4,  1888,  25  Stat. 
167  ■ Act  of  June  20,  1888,  25  Stat.  205  ; Act  of  July  26,  1888,  25  Stat. 
347 ; Act  of  July  26,  1888,  25  Stat.  340  j Act  of  October  17,  1888,  25 
Stat.  058;  Act  of  February  23,  1880,  25  Stat,  684  (Dakota);  Act  of 
February  20,  1889,  25  Stat.  745  (Kansas)  ; Act  of  May  8,  1890,  26  Stat, 
104  ; Act  of  October  1,  1800,  26  Stat.  603  ; Act  of  December  21,  1893, 
28  Stat.  22 ; Act  of  August  4,  1894,  28  Slat.  229  ■ Act  of  February  28, 

3 890,  bcg,  3,  30  Stat.  900;  Act  of  March  2,  1890,  sec.  3,  30  Stat.  990, 

■«  Randolph,  Eminent  Domain  (1894),  sec.  301,  citing  Payne  v,  Kansas 
* A.  Val  12,  Co,,  46  Fed.  646  (C.  C.  W.  D,  Ark.,  1891). 

JT  Act  of  May  28,  1830,  4 Stat,  411  (providing  that  where  tribal 
lands  were  exchanged  for  lands  west  of  the  Mississippi,  by  tribal  con- 
sent, the  individual  members  of  the  tribe  shall  be  paid  the  value  of 
improvements  upon  the  land  they  occupy)  ; Act  of  February  6,  1871, 
sec.  1,  16  StnL  404  (ownership  of  improvements  on  land  offered  for 
sale  to  he  "certified  by  the  sachem  and  councillors  of  said  [Stockbridge 
and  Munsee]  tribe”)  ; Act  of  March  3,  1885,  23  Stat.  851  (Sac  and  Fox)  ; 
Act  of  February  20,  1895,  28  Stat,  677  (Southern  TJte)  ; Act  of  June  28, 
1893,  30  Stat,  495  (Indian  Territory), 

is  Memo.  Sob  I,  D.,  August  II,  1937, 

io  in  a decision  dated  June  25,  1900,  6 Conip.  Dec,  957,  the  Compi  roller 
of  the  Treasury  considered  the  question  of  the  construction  of  a school 
on  the  Pipestone  Indian  reservation  owned  by  the  Yankton  Sioux  Tribe 
in  fee  simple.  The  Comptroller  held  that  neither  sec.  3§3  of  the  Revised 
Statutes,  S3  U.  S.  C.  733,  nor  the  general  policy  exemplified  by  that  section 
against  the  expenditure  of  public  funds  on  private  property  had  any 
application,  stating : 

* * * The  same  acts  which  make  the  appropriations  for  new 

buildings  make  large  appropriations  for  the  support  of  the  school  on 
the  reservation,  arid  as  the  funds  provided  for  ti  e support  of  the 
school  is  a gift  It  may,  with  some  show  of  reason,  he  contended 
that  it  was  the  intention  of  Congress  that  the  provisions  for  new 
buildings  should  be  considered  as  a gift,  and  that  the  money 
should  bo  expended  on  the  land  known  to  belong  to  the  Indians 
in  fee,  (P,  960,) 

A subsequent  decision  dated  February  23,  1918,  24  Comp.  Dec.  477, 
subscribes  to  the  same  doctrine.  There  the  Comptroller  ruled  that  public 
moneys  could  not  be  expended  in  erecting  school  buildings  on  Indian 
reservation  lands  the  title  to  which  was  in  the  State.  But  he  said: 

If  the  legal  title  to  the  land  upon  which  It  is  contemplated 
to  erect  the  buildings  were  in  the  Seminole  Indians,  then  it  might 
not  he  improper  to  age  Government  appropriations  for  the  con- 
struction of  the  required  buildings,  * * * (P,  479.) 

o 


affected  and  where  the  statute  is  interpreted  to  cover  Indian 
lands  by  the  "Executive  Department  charged  with  the  admin 
i strut  ion  of  the  act."  2,1 

Likewise,  it  has  been  held  that  land  acquired  by  the  United 
States  in  trust  for  an  Indian  tribe  is  immune  from  state  zoning 
regulations  which,  in  terms,  do  not  apply  to  lands  “belonging 
to  and  occupied  by  the  United  States.”  n 

As  already  noted,  the  fact  that  Indian  lands  may  be  classi- 
fied as  “public  lauds”  for  certain  purposes,  does  not  negate 
their  diameter  as  tribal  property.  Thus,  surplus  Indian  lands 
although  denominated  “public  lands  of  the  United  States”  for 
purposes  of  disposition*  are  subject  to  restoration  as  tribal  lands 
under  section  3 of  the  Act  of  June  18,  1934,22 

And  where  “public  lands”  are  granted  to  a state  or  railroad, 
Indian  lands  will  not  be  deemed  to  be  covered  by  the  grant 
in  the  absence  of  clear  evidence  of  a congressional  intent  to 
Include  such  lands.23 

Similarly,  it  has  been  held  that  Indian  tribal  lands  are  not 
covered  by  statutes  opening  “public  lands”  to  settlement,**  nor 
are  they  comprised  within  the  mineral  laws  affecting  the  public 
domain.33 

D;  THE  COMPOSITION  OF  THE  TRIBE  AS  PROPRIETOR 

To  mark  out  the  tribe  in  which  any  form  of  tribal  property 
is  vested  is  ordinarily  a simple  enough  matter.  There  are, 
however,  a number  of  cases  in  which,  because  of  tribal  amalga- 
mation or  dissolution,  modification  of  membership  rules,  or 
inconsistencies  and  ambiguities  in  treaty  or  statutory  designa- 
tions, serious  questions  arise  as  to  the  composition  of  the  tribe 
in  which  particular  rights  of  property  are  vested.  Insofar  as 
these  questions  involve  the  issue  of  the  tribal  status,  they  have 
already  received  our  consideration  in  Chapter  14,  For  present 
purposes  it  is  enough  to  designate  briefly  the  chief  complications 
that  have  arisen  in  designating  the  tribe  in  which  given  property 
rights  are  vested. 

One  of  these  complications  arises  out  of  the  practice  in  numer- 
ous early  statutes  and  treaties,  of  dividing  a tribal  estate  between 
those  Indians  desiring  to  maintain  tribal  relationships  and  com- 
munal property  and  those  desiring  to  separate  themselves  from 
the  tribe  and  hold  their  shares  of  tribal  property  in  individual 
ownership.  Typical  of  this  arrangement  is  the  Act  of  February 
6,  1871/*  Under  this  statute  the  tribal  estate  was  divided  be- 

*>  Kindred  v.  Union  Pacific  R.  R,  Oo 225  U.  B,  582f  096  (1912),  afrg. 
168  Fed.  648  (C.  C,  A.  8,  1909).  The  doctrine  of  this  case  is  stretched 
to  cover  a case  where  no  administrative  construction  supported  the 
decision  and  where  the  land  had  been  promised  to  a given  tribe  of 
Indians  "as  their  land  and  home  forever"  (Treaty  of  June  5 and  17, 
1846,  with  the  Fottowautamle,  9 Stat.  803,  854),  In  the  case  of  Nadeau  v. 
Union  Pae.  72,  Co,  253  tr.  S.  422  (1920)  (construing  the  Act  of  July  1, 
1862,  12  Stat.  489,  as  amended  by  the  Act  of  July  3,  I860,  14  Stat,  79), 
Cf,,  however,  Leavenworth,  etc,,  R.  R.  Co,,  v.  United  States > 92  XL  S, 
733,  743  (1875),  holding  that  a congressional  grant  at  Indian  lands  la 
not  to  be  presumed  “in  the  absence  of  words  of  unmistakable  import," 
Accord  j Missouri,  Karts.  & Te&,  Ry,  Oo,  v.  United  States , 235  U.  S,  37 
(1914).  Of.  also  Beecher  v.  Wetherby,  95  U.  S.  517  (1877)  (holding  that 
a grant  of  “public  lands’’  may  convey  the  fee  to  an  Indian  reservation 
subject  to  the  Indians’  right  of  occupancy,  if  such  congressional  intention 
is  shown).  And  see  fns.  215,  217,  infra , 

nMemo.  Boh  I.  D.,  October  5,  1936. 

a 48  Stat.  984,  25  U,  S.  C.  463 ; Op.  Sol.  I.  B„  M, 29798,  June  Id,  1938, 

® Minnesota  v.  Hitchcock,  185  U.  S,  373  (1902).  And  see  £efaoen* 
worth etc.  R.  R.  Co.  V.  United-  States , 92  U-  S.  733,  741  (3875).  gee 
Missouri , Kansas  & Tessas  Ry,  Co,  V,  Roberts,  152  U.  B.  114,  119  (1894)  ; 
Dubuque,  etc.,  Railroad  v,  D M.  V.  Railroad.  109  U.  S.  329,  334  (1883)  ; 
but  cf.  Shepard  v,  Northwestern  Life  Ins.  Co,,  40  Fed,  341,  348 
(C.  a E,  D.  Mich,,  1889),  And  cf,  tn.  20,  supra, 

* United  States  v.  Mclntire , 101  F.  2d  650  (G.  G.  A.  9,  1939),  revpg. 
Mclntire  V.  United  States,  22  F-  Supp.  316  (D.  C.  Mont.  1937). 

* Bee  seci.  7 and  14,  infra. 

» 16  Stat.  404  (Stockbridge  and  Mnnsee). 
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tween  a “citizen  party"  and  an  “Indian  party,*1  the  former  to 
receive  per  capita  shares  of  the  tribal  funds,  and  the  latter  to 
enjoy  exclusive  rights  in  the  remaining  tribal  fund.  Members 
of  the  “citizen  party"  were  deemed  to  have  made  “full  surrender 
and  relinquishment"  of  all  claims  “to  be  thereafter  known  and 
considered  as  nieiiihers  of  said  tribe,  or  in  any  manner  interested 
In  any  provision  heretofore  or  hereafter  to  be  made  by  any 
treaty  or  law  of  the  United  States  for  the  benefit  of  said 
tribes  t * *”  (See,  R)37 

A similar  procedure  was  employed  in  certain  cases  where 
tribes  were  induced  to  migrate  westward  and  those  individuals 
remaining  behind  severed  tribal  connections  and  thus  lost  any 
rights  in  the  tribal  property  of  the  migrant  tribe,28 

The  problem  of  proportionate  common  ownership  by  two  tribes 
is  raised  by  the  Act  of  March  2,  18 BO.70 

A related  problem  is  raised  by  the  existence  of  separate 
treaty  rights  enjoyed  by  the  Gross  Ventre  and  the  Assiniboine 
tribes  of  the  Fort  Belknap  Reservation,  which  tribes,  as  a result 
of  occupying  a single  reservation,30  holding  land  in  common,  and 
acting  through  a single  tribal  council,  have  come  to  be  amalgam- 
ated as  a single  tribe,33 

The  pooling  of  lands  held  by  different  Chippewa  bands  under 
the  Act  of  January  14,  1889,32  has  raised  a number  of  complex 
questions  which  can  hardly  he  noted  within  the  confines  of  this 


ST  Accord  ; Act  of  February  20,  1895,  28  Stat,  677  (Ute). 

2fi  17  Op,  A,  G,  410  (1882)  (Miami  tribe).  See  Chapter  3 
end  4, 

39  25  Stilt.  1013, 

10  Act  of  May  1,  1888.  25  Stat,  1 13.  124. 

51  Memo,  Sol.  I.  D.,  March  20,  1938. 

52  23  Stat.  642, 


discussion.33  While  it  is  impossible  to  lay  down  a simple  rule 
to  determine  when  title  fo  reservation  lands  is  located  in  a tribe 
and  when  it  is  located  in  a component  band,  tlio  opinion  of  the 
Supreme  Court  in  Chippewa  Indians  v.  United  State#  **  indicates 
the  factors  that  will  be  considered  in  such  a determination. 
Among  such  factors  particular  importance  attaches  to  the  atti- 
tudes of  other  bands  towards  the  claim  of  Hie  baud  in  occupancy, 
the  nature  of  the  treaties  made,  whether  with  individual  bands 
or  with  the  entire  tribe  or  nation,  and  the  administrative 
practice  of  the  Interior  Department  with  respect  to  the  use  of 
lands  and  the  disposition  of  proceeds  therefrom. 

The  clarification  of  ambiguities  in  the  designation  of  the 
Indian  group  for  which  a reservation  has  been  set  aside  is  ex- 
emplified in  the  case  of  the  Colorado  River  Reservation.  This 


reservation  was  originally  set  aside  “for  the  Indians  of  the 
said  river  and  its  tributaries," 33  it  was  held  by  the  So- 
licitor of  the  Interior  Department  that  the  Indians  located  on  the 
reservation  over  a long  period  of  years  and  recognized  as  a sim 
gle  tribe  came  to  enjoy  rights  in  the  reservation  which  ndininls- 
tiative  officers  could  not  thereafter  diminish  by  locating,  on  the 


reservation,  Indians  of  other  tribes  residing  within  the  Colorado 
River  watershed,39 


33  For  an  account  of  fheso  arrangements,  see  United  States  v Utile 
Lae  Band  of  Chippewa  Indian*.  220  U.  S.  498  f1M3)  ; Chippewa  Indian* 
of  Minnesota  v.  United  States , 301  U,  S.  308  (1037),  aff’g  80  C.  Cls-  410 
(193a)  ; United  State*  v.  Minnesota,  270  U.  S,  3 81  (192G)  ■ On.  Sol 
!•  9-.  M. 29616,  February  in,  1938, 

M Supra,  fn.  33.  Ami  see  Chippewa  Indian*  of  Minnesota  v.  United 
St  ate*.  307  U.  S,  1 (1939), 

iB  Act  of  March  3,  1805.  13  Stat,  541,  559, 

, So>-  *•  D-  September  15,  1030  ■ Memo,  Sni.  I.  B,  October  29, 

(1900)  "CC°rt^ 1 United  States  v.  Choctaw  Nation,  170  U.  S.  494,  548 


SECTION  2.  FORMS  OF  TRIRAL  PROPERTY 


In  tile  whole  range  of  ownership  forms  known  to  our  legal 
system,  from  simple  ownership  of  money  or  chattels  and  fee 
simple  title  In  real  estate,  through  the  many  varieties  of  re- 
stricted and  conditioned  titles,  trust  titles  and  future  interests, 
to  the  shadowy  rights  of  permittees  and  contingent  remainder- 
mem  there  is  probably  no  form  of  property  right  that  has  not 
been  lodged  in  an  Indian  tribe.  The  term  tribal  property,  there* 
fore,  does  not  designate  a single  and  definite  legal  Institution, 
but  rather  a broad  range  within  which  important  variations 

exist.  These  %*a nations  occur  in  every  aspect  of  property  law 

in  the  duration  of  the  possessory  right,  whether  perpetual  or 
limited,  in  the  extent  of  that  right,  with  respect,  G.  p.,  to  timber, 
minerals,  water,  and  improvements  on  tribal  land,  in  the  measure 
of  supervision  which  the  Federal  Government  reserves  over 
the  tribal  property,  and  in  the  types  of  use  and  disposition  which 
may  be  mode  of  the  property  by  the  tribal  “owner,"  In  view 
of  these  diversities,  generalizations  about  “tribal  property" 
should  be  scrutinized  as  critically  as  assertions  about  “property" 
In  general, 

A brief  and  incomplete  list  of  the  various  tenures  by  which 
tribal  property  is  held  may  serve  to  indicate  the  need  for  caution 
in  dealing  with  generalizations  about  “Indian  tit’ ft”  and  “tribal 
ownership" : (1)  fee  simple  ownership  of  land;  ” (2)  equitable 
ownership  of  land  ; 3*  (3)  leasehold  interest  in  land; s?  (4)  rights 
of  reverter  established  by  statutes  granting  to  various  railroads 
rights -of -way  across  Indian  reservations  with  a provision  that 


iT  See  see.  6 of  this  Chapter. 

99  gee  sec,  6 of  this  Chapter. 

30  See,  for  example,  the  Act  of  February  28.  1809.  2 Stat,  527,  con- 

sfmw  " frir  *?asdi0ld  -pon  the  Alibail>»  and  the  Wyundott  tribes, 
subject  to  termination  upon  abandonment. 


the  land  shall  revert  to  the  tribe  in  the  event  that  the  grantee 
ceases  to  use  it  for  the  designated  purpose,*1  and  similar  rights 
of  reverter  established  by  various  other  types  of  legislation;41 
(5)  easements;42  (8)  ownership  of  minerals  underlying  allotted 

A r^0f  ,TUl>  4*  ls84,  23  Stat-  09  i Act  of  July  4.  1884,  23  Stat  73* 
Act  of  June  1.  1880,  24  stat.  73;  Act  of  July  j,  1886.  24  Suit,  117;  Act 
of  July  0,  1880,  24  Stat.  3 24;  Act  of  February  24,  3 887,  24  Stilt.  419; 
Act  of  March  2,  1887,  24  Stat,  446  ; Act  of  February  18,  1888.  25  Stat,  35; 
Act  of  May  14,  1888,  20  Stat.  140  ; Act  of  May  30,  1888,  25  Stat.  162  * 
Act  of  June  26,  1888,  25  Stat,  200;  Act  of  September  1 1888.  25  Stat* 
t'l2LACt  0f  ,Ta,luar-v  1C>  18S0'  25  Stat.  04^  * Act  of  February  26,  1889, 
Ti  ?tnt*  74n^  Art  of  May  8,  1800.  26  Stai,  102;  Act  of  June  21,  1890 
26  stat.  170;  Act  of  June  30,  1890,  20  Stat.  184;  Act  of  September  26, 
1890,  2G  Stat.  485;  Act  of  October  1,  1800,  20  Stat.  032;  Act  of  Febru- 
ary  24,  1891  26  Stat.  783  ; Act  of  March  3,  1891,  26  Stat.  844  ;;  Act  of 
July  6,  1892,  27  Stat,  S3;  Act  of  July  SO,  1892,  27  Stat,  336;  Act  of 
February  20.  1893,  27  Stat,  400;  Act  of  December  21,  1893.  28  Stat  2**  * 
Act  of  August  4,  1894,  28  Stat.  229;  Act  of  March  2,  1896,  20  Stat*  40  ; 
Act  of  March  IS.  189G.  29  Stat.  69;  Act  of  March  30,  1806.  29  Stat.  80; 
Act  of  April  6,  1806,  29  Stat.  87  ; Act  of  January  20.  1S97  29  Stat  5iP?  1 
Act  of  February  14,  1808,  30  Stilt.  241 Act  of  Mu  roll  SO,  1898,  so'  Stat' 
347  ; Act  of  February  28.  1899,  30  Slat,  006. 

41  See,  for  example,  United  States  v.  Board  of  Nat.  Missions  of  Presby- 
terian Church , 37  F.  2d  272  (C.  a A,  10,  1929).  Compare  sec.  2,  p«i£ 
graph  12,  of  the  Act  of  Junn  28,  1900,  34  Stat.  539,  providing  for  the 
conveyance  of  Gauge  lands  to  a cemetery  association  with  a right  of 
reverter  to  “the  use  and  benefit  of  the  individual  members  of  the  Osage 
tribe,  according  to  the  roll  l v in  provided,  or  to  their  lieirs  " 

, 4S1S^.f?^^iini,ile*  t!ie  Aci  * n*  **>24,  43  Stnt,  117,  providing  that 
lands  withdrawn  from  the  Fort  Hall  Indian  reservation  for  reservoir 
purposes  shall  be  subject  to  a "reservation  of  an  easement  to  the  Fort 
Hall  Indians  to  use  the  said  lands  for  grazing,  hunting,  fishing,  and 
gathering  of  wood,  and  so  forth,  the  same  way  as  obtained  prior  to  this 
enactment,  insofar  as  such  uses  shall  not  interfere  with  the  use  of 
said  lands  for  reservoir  purposes,"  Comp-re  the  Act  of  February  26 
1919,  40  Stat,  1175,  conferring  upon  the  Uavnsnpai  tribe  riahts  of  "use 
ami  occupancy"  in  lands  within  the  Grand  Canyon  National  Park 
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lands;4  (7)  water  rights;44  (8)  rights  of  interment;4-  (0) 
tribal  trust  funds;  (10)  accounts  payable  to  tribe.* *7 

« Act  of  June  4.  1020,  nee.  6.  41  Stat,  751,  753  (Crow)  ; Act  of  Juno  23, 
1303,  sec.  11,  30  Stat,  405,  4Q7  (Indian  Territory);  Act  of  June  28, 
1000.  34  Stilt,  nan  (Osnge)  ; Act  of  March  3,  1921,  sec.  4,  41  Stnt.  1300 
( Tori  Relknnp).  See  see.  14,  infra . 

**  See,  for  example,  Act  of  June  0,  1900,  31  Stat.  072  (Port  Hall ; reserv- 
ing water  rights  by  agreement  where  surplus  lands  were  sold  on  Fort 
Ilail  Reservation)  ; Act  of  March  3,  1005.  33  Stat.  1010  (authorizing  the 
use  of  tribal  funds  to  purchase  water  rights  for  Indian  lands  on  tlie 
Wind  River  Reservation  in  accordance  with  the  statutes  of  Wyoming), 
And  see  sec.  Id  of  this  Chapter. 

i&Act  of  March  1,  1883,  22  Stnt-  432  (rights  of  interment  reserved  for 
Indians  of  Alleghany  Indian  Reservation  wlien  lands  are  transferred  to 
cemetery  association)  ; Act  of  January  27,  1013,  37  Stut.  652  (Fort 
II  id  well  Indian  School  Reservation). 

« Act  of  Tune  8,  1858,  sec.  2,  11  Stat,  312  | Act  of  March  3,  1863,  secs.  4. 
5.  12  Stat,  819  ; Act  of  April  29,  1874,  sec.  2,  18  Stat,  36,  41  ; Act  of 


SECTION  a SOURCES  OF  TRIE 

The  definition  of  tribal  property  rights  in  every  decided  eqse 
nntl  in  every  actual  situation  involves  some  document  or  course 
iif  action  which  defines  those  rights.  An  analysis  of  the  different 
ways  in  which  tribal  rights  over  property  come  into  being  is 
therefore  prerequisite  to  a proper  definition  of  those  rights. 

Interests  hi  real  property  have  been  acquired  by  Indian  tribes 
in  at  least  six  ways ; 

1.  By  aboriginal  possession, 

2.  By  treaty. 

8,  By  act  of  Congress. 

4.  By  Executive  action, 

5,  By  purchase, 

(I.  By  action  of  a colony,  stale,  or  foreign  nation. 

In  sections  4 to  9 of  this  chapter,  these  six  sources  of  tribal 
right  will  be  analysed. 

A word  of  caution,  however,  must  be  offered  against  the  as- 
sumption that  the  foregoing  six  methods  are  clearly  distinguished 
from  each  other.  In  fact,  there  is  an  interconnection  of  all 


Various  other  types  of  property  rights  48  vested  In  Indian  tribes 
might  he  noted,  but  the  foregoing  list  should  serve  to  convey 
a fair  idea  of  the  complexity  of  the  subject  matter  and  the 
danger  of^  overgenera  ligation, 

March  3,  1881,  sec.  4,  21  Btat,  380 ; Act  of  March  8.  1885,  23  Stnt.  851 
(Sac  and  Fox,  and  Iowa)  ; Act  of  September  1,  1888,  sec.  6,  25  Stilt,  452; 
Act  of  February  20,  1893.  27  Stat,  460  (White  Mountain  Apache)  ; Act 
of  March  2,  1901.  31  Stat,  952;  Act  of  April  23.  1904,  33  Stat.  802 
(Flathead)  I Act  of  December  21,  1904,  33  Stat.  505  (Yakima)  ; Act  of 
June  5,  1906.  34  Stnt.  213;  Act  of  February  10.  1912,  37  Stat.  64 
(Blackfret)  ; Act  of  February  14.  1913,  37  Stat.  675  (Standing  Rock)  ; 
Act  of  March  3,  1925,  43  Stat.  1101.  See  sec.  22.  infr 

See.  for  example.  Act  of  March  3,  1921,  see.  5,  41  Stat.  1355, 

*?  gee,  for  example.  Act  of  August  0,  1846,  9 Stnt.  55  (claims)  ; Joint 
Resolution  of  January  18.  1893.  27  Stut,  753  ; Act  of  February  13,  1913, 
37  Stat.  66S  (right  of  ferriage)  ; Act  of  February  9,  3 925,  43  Stat.  820 
(claims) , 

1L  RIGHTS  IN  REAL  PROPERTY 

methods:  aboriginal  possession  may  be  confirmed  by  treaty  or 
statute ; a treaty  may  carry  out  objectives  laid  down  in  a statute, 
and  vice  versa ; either  may  he  Implemented  by  Executive  order 
or  purchase.  Action  of  the  United  States  along  any  of  these 
lines  may  parallel  or  confirm  acts  of  prior  sovereignties.  But 
with  all  these  qualifications,  the  six-fold  division  above  proposed 
does  offer  a convenient  method  of  arranging  in  workable  compass 
the  material  pertaining  to  the  creation  of  tribal  property  rights 
in  laud. 

By  way  of  corrective  to  any  illusion  of  certainty  that  this  divi- 
sion of  material  may  stimulate,  it  is  well  to  quote  the  words  of 
the  Supreme  Court  in  Minnesota  v.  Hitchcock 

* * * Now,  in  order  to  create  a reservation  it  is  not 

necessary  that  there  should  be  a formal  cession  or  a 
formal  act  setting  apart  a particular  tract.  It  is  enough 
that  from  what  has  been  done  there  results  a certain 
defined  tract  appropriated  to  certain  purposes.  * * * 

«»  185  It  S,  373,  389-390  (1002), 


SECTION  4.  ABORIGINAL  POSSESSION 


The  derivation  of  Indian  property  rights  from  aboriginal 
possession  M is  not  only  the  first  source  of  tribal  property  rights 
in  a historical  sense,  lmt  is  of  first  importance  in  that  this  source 
of  property  has  greatly  in  fine  need  tribal  tenures  established  in 
other  ways.  Except  hi  the  light  of  this  influence,  it  is  difficult 
to  understand  why  peculiar  incidents  should  attach  to  prop- 
erty which  has  been  purchased  outright  by  an  Indian  tribe  from 
a private  person,  or  has  been  patented  to  tlie  tribe  by  the  United 
States  in  the  same  way  that  oilier  public  lands  are  patented 
to  private  individuals.  That  there  are  peculiar  incidents  at- 
tached even  to  fee-simple  tenure  by  an  Indian  tribe  is  an 
undoubted  fact,  and  the  explanation  of  this  fnct  is  probably 
to  be  found  in  the  contagion  that  has  emanated  from  the 
concept  of  aboriginal  possession. 

The  problem  of  recognizing  or  denying  possessory  rights 
claimed  by  the  aborigines  in  the  soil  of  America  engaged  the 

60  The  significance  of  this  concept  is  summarized  in  these  words  from 
the  opinion  in  Deere  v.  State  of  Ven?  York,  22  F.  2d  851,  854  (D.  C, 
N,  D.  N.  Y..  3927)  : 

* + * Tho  source  of  title  here  is  not  letters  patent  or  other  form 
of  grant  by  the  fedora  1 government.  Here  the  Indians  claim  imme- 
morial rights,  arising  prior  to  white  occupation,  and  recognized  and 
protected  by  treaties  between  Great  Britain  and  the  United  States  and 
between  the  United  States  and  the  Indians.  By  the  treaty  of  1784 
between  the  United  States  and  the  Six  Nations  of  Indians,  and  the 
treaty  of  179o  between  the  United  States,  tlie  state  of  New  York  and 
the  Seven  Nations  of  Canada,  the  right  of  occupation  of  the  lands  in 
question  by  the  St,  Regis  Indians,  was  not  granted,  hut  recognized  and 

c " O 


attention  of  jurists  and  publicists  from  the  discovery  of  Amer- 
ica. A clear  expression  of  the  classical  view,  which  influenced 
Chief  Justice  Marshall  and  other  founders  of  American  legal 
doctrine  in  this  field,  was  given  by  Vat  tel/'1  The  conflicting 
claims  of  European  powers  to  unpopulated  areas  in  the  new 
world  were  to  he  resolved,  according  to  Vattel,  in  accordance 
with  the  precept  of  natural  law  (or,  as  we  should  say  today, 
(he  precept  of  international  morality)  that  no  nations  can 

* * * exclusively  appropriate  to  themselves  more  land 

than  they  have  occasion  for,  or  more  than  they  are  able 
to  settle  and  cultivate.  * * * We  do  not,  therefore, 

deviate  from  the  views  of  nature  in  con  Cluing  the  Indians 
within  narrower  limits.  However,  we  cannot  help  prais- 
ing the  moderation  of  the  English  puritans  who  first 
settled  in  New  England ; who,  notwithstanding  their  being 
furnished  with  a charter  from  their  sovereign,  purchased 
of  the  Indians  the  iond  of  which  they  intended  to  take 
possession.  This  laudable  example  was  followed  by  Wil- 
liam Penn,  and  the  colony  of  quakers  that  he  conducted 
to  Pennsylvania. 

The  basic  issues  in  the  field  of  aboriginal  possessory  right 
were  first  presented  to  the  United  States  Supreme  Court  in  the 
case  of  Johnson  v,  McIntosh™  Of  the  opinion  of  Chief  Justice 
Marshall  in  that  case,  a leading  writer  on  American  const!- 


Si-  Vnttel's  Daw  of  Nations  (1733),  Book  I.  c,  XVIII,  The  passage 
quoted  is  from  the  edition  of  Chitty  published  in  1839. 

63  8 Wheat.  543  (1828) , 
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tutional  Law  remarks:  “the  principles  there  laid  down  have 

ever  since  been  accepted  as  correct.”  In  this  ease  the  plaint  ills 
claimed  land  under  a grunt  by  the  chiefs  of  the  Illinois  and 
Piaitkeshaw  Nations,  and  in  the  words  of  the  opinion,  “the 
question  is,  whether  this  title  can  be  recognized  in  the  courts  oi 
the  United  States?”  In  reaching  the  conclusion  that  the  Indian 
tribes  did  not  enjoy  and  could  not  convey  complete  title  to  the 
soil,  the  Court  analyzed  in  some  detail  the  extent  and  origin 
of  the  Indians*  possessory  right.  From  this  opinion  the  fob 
lowing  pertinent  excerpts  are  taken : 

On  the  discovery  of  this  immense  continent,  the  great 
nations  of  Europe  were  eager  to  appropriate  to  themselves 
so  much  of  it  as  they  could  respectively  acquire,  its 
vast  extent  offered  an  ample  held  to  the  ambition  and 
enterpiise  of  all;  and  the  character  and  religion  of  ils 
inhabitants  afforded  an  apology  for  considering  them 
as  a people  over  whom  the  superior  genius  of  Europe 
might  claim  an  ascendency.  The  potentates  of  the  old 
world  found  no  difficulty  in  convincing  themselves  that 
they  made  ample  compensation  to  the  inhabitants  of  the 
new,  by  bestowing  on  them  civilization  and  Christianity, 
in  exchange  for  unlimited  independence.  Bnt,  ns  they 
were  all  in  pursuit  of  nearly  the  same  object,  it  was 
necessary,  in  order  to  avoid  conflicting  settlements,  and 
consequent  war  with  each  other,  to  establish  a principle, 
which  nil  should  acknowledge  as  the  law  hy  which  the 
rigid  of  acquisition,  which  they  all  asserted,  should  be 
regulated  as  between  themselves.  This  principle  was. 
flint  discovery  gave  title  to  the  government;  by  whose 
subjects,  or  by  whoso  authority,  it  was  made,  against 
all  other  European  governments,  which  title  might  be 
consummated  by  possession. 

The  exclusion  of  all  other  Europeans,  necessarily  gave 
to  the  nation  making  the  discovery  the  sole  right  of 
acquiring  the  Soil  from  the  natives,  and  establishing 
settlements  upon  it.  It  was  a right  with  which  no  Euro- 
peans could  interfere.  It  was  a.  right  which  nil  asserted 
for  themselves,  and  to  the  assertion  of  which,  hy  others, 
all  assented. 

Those  relations  which  were  to  exist  between  the  dis- 
coverer and  the  natives,  were  to  be  regulated  by  them- 
selves, The  rights  thus  acquired  being  exclusive,  no 
other  power  could  interpose  between  them. 

In  the  establishment  of  these  relations,  the  rights  of 
the  original  inhabitants  were,  in  no  instance,  entirely  dis- 
regarded ; hut  were  necessarily,  to  a considerable  extent, 
Impaired.  They  were  admitted  to  be  the  rightful  oecir 
pants  of  the  soil,  whh  a legal  as  well  ns  just  claim  to 
retain  possession  of  It,  and  to  use  it  according  to  their 
own  discretion ; but  their  rights  to  complete  sovereignty, 
as  independent  nations,  were  necessarily  diminished,  and 
their  power  to  dispose  of  the  soil  at  their  own  will,  to 
whomsoever  they  pleased,  was  denied  by  the  original 
fundamental  principle,  that  discovery  gave  exclusive  title 
to  those  who  made  it. 

While  the  different  nations  of  Europe  respected  the 
right  of  the  natives,  as  occupants,  they  asserted  the  ulti- 
mate dominion  to  he  in  themselves;  and  claimed  and  ex 
cruised,  as  a consequence  of  this  ultimate  dominion,  a 
power  to  grant  the  soil,  while  yet  in  possession  of  the 
natives.  These  grants  have  been  understood  by  all.  to 
convey  a title  to  the  grantees,  subject  only  to  the  Indian 
right  of  occupancy. 

The  history  of  America,  from  its  discovery  to  the  pres- 
ent day,  proves,  we  think,  the  universal  recognition  of 
these  principles,  (Pp.  572-074.) 

***** 

The  United  States,  then,  have  unequivocally  acceded  to 
that  great  and  broad  rule  by  which  its  civilized  inhabi- 
tants now  hold  this  country.  They  hold,  and  assert  in 
themselves,  the  title  by  which  it  was  acquired.  They 
maintain,  as  all  others  have  maintained,  that  discovery 
gave  an  exclusive  right  to  extinguish  the  Indian  title  of 
occupancy,  either  by  purchase  or  by  conquest;  and  gave 
also  a right  to  such  a degree  of  sovereignty  as  the  circum- 
stances of  the  people  would  allow  them  to  exercise. 


C3C,  K.  Burdick,  The  Law  of  the  American  Constitution,  Its  Origin 
and  Development  (1022)  see.  107, 


The  power  now  possessed  by  the  government  of  the 
United  States  to  grant  lauds,  resided,  while  we  were  colo- 
nies, in  the  crown,  or  iLs  grantees.  The  validity  of  the 
titles  given  by  either  has  never  been  quusUoued  in  our 
courts,  II  has  been  exercised  uniformly  over  territory  in 
possession  of  the  Indians,  The  existence  of  this  power 
must  negative  the  existence  of  any  right  which  may  eon- 
tiict  with  and  control  it.  An  absolute  title  to  lands  cannot 
exist,  at  the  same  time,  in  different  persons,  or  in  different 
governments.  An  absolute,  must  be  an  exclusive  title,  or 
at  least  a title  which  excludes  all  others  not  compatible 
with  it.  All  our  institutions  recognize  the  absolute  title 
of  the  crown,  subject  only  to  the  Indian  right  of  occupancy, 
and  recognize  the  absolute  title  of  the  crown  to  extinguish 
that  right  This  is  incompatible  with  an  absolute  and 
complete  title  in  the  Indians, 

We  will  not  enter  into  the  controversy,  whether  agricul- 
turists, merchants,  and  manufacturers,  have  a right,  on 
abstract  principles,  to  expel  hunters  from  the  territory 
they  possess,  or  to  contract  their  limits.  Conquest  gives 
a title  which  the  courts  of  the  conqueror  cannot  deny, 
whatever  the  private  and  speculative  opinions  of  individu- 
als may  be,  respecting  the  original  justice  of  the  claim 
which  has  been  successfully  asserted.  The  British  govern- 
ment, which  was  then  our  government,  unci  whose  rights 
have  passed  to  the  United  States,  assorted  a title  to  all 
the  lands  occupied  by  Indians,  within  the  chartered  limits- 
of  the  British  colonies.  It  asserted  also  a limited  sover- 
eignty over  them,  and  the  exclusive  right  of  extinguishing 
the  title  which  occupancy  gave  to  them.  These  claims 
have  been  maintained  and  established  ns  far  west  as  the 
River  Mississippi,  by  the  sword.  The  idle  to  a vast  por- 
tion of  the  lands  we  now  hold,  original  os  in  them.  It  is  not 
for  the  courts  of  this  country  to  question  the  validity  of 
this  title,  or  to  sustain  one  which  is  incompatible  with  it. 
(Pp.  587-580.) 

***** 

However  extravagant  the  pretension  of  converting  the 
discovery  of  an  inhabited  country  into  conquest  may 
appear;  if  the  principle  has  been  asserted  in  the  first 
instance,  and  afterwards  sustained ; if  a country  has  been 
acquired  and  held  under  it;  if  the  property  of  the  great 
mass  of  the  community  originates  in  it,  It.  becomes  the  law 
of  the  land,  and  cannot  be  questioned.  So,  too,  with 
respect  to  the  concomitant  principle,  that  the  Indian  in- 
habitants  are  to  be  considered  merely  an  occupants,  to  he 
protected,  indeed,  while  in  peace,  in  the  possession  of  their 
lands,  but  to  be  deemed  incapable  of  transferring  the 
absolute  title  to  others.  However  this  restriction  may  bo 
opposed  to  natural  right,  and  to  the  usages  of  civilized 
nations,  yet,  if  it  be  Indispensable  to  that  system  under 
which  the  country  has  been  settled,  and  be  adapted  to  the 
actual  condition  of  the  two  people,  it  may,  perhaps,  be 
supported  by  reason,  and  certainly  cannot  be  rejected  hy 
courts  of  justice,  (Pp.  591-592.) 

The  limitations  upon  Indian  rights  emphasized  by  Chief  Jus- 
tice Marshall  in  his  opinion  in  the  McIntosh  case  were  supple- 
mented a few  years  later  by  a second  notable  opinion  of  the 
Chief  Justice  emphasizing  the  positive  content  of  the  Indian 
possessory  right.  In  the  case  of  Worcester  v,  Georgia**  which 
dealt  with  the  constitutionality  of  action  by  the  State  of  Georgia 
leading  to  the  imprisonment  of  individuals  admitted  to  resi- 
dence in  the  Cherokee  Reservation  by  the  authorities  of  that 
nation  and  by  the  United  States,  the  Supreme  Court  took  occa- 
sion again  to  analyze  in  detail  the  extent  of  the  Indian  right 
in  the  soil  of  the  Cherokee  Nation,  !iIt  is  difficult”  the  Chief 
Justice  ironically  noted 

* * * to  comprehend  the  proposition,  that  the  in- 

habitants of  either  quarter  of  the  globe  could  have  right- 
ful original  claims  of  dominion  over  the  inhabitants  of 
tile  other,  or  over  the  lands  they  occupied ; or  that  the 
discovery  of  either  by  the  other  should  give  the  discoverer 
rights  in  the  country  discovered,  which  anmiled  the  pre- 
existing rights  of  its  ancient  possessors. 

***** 


54  U Pet  515  (1832). 
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But  power,  war* *  eon  quest,  give  rights  which,  after  pos*  ( 
si'HsIuii,  are  cm  weeded  by  the  world,  and  which  can  never 
be  controverted  by  those  on  whom  they  descend.  (P.  543.) 

*‘The  great  maritime  powers  of  Europe/'  the  Chief  Justice 
observed,  agreed  upon  the  mutually  advantageous  rule,  formu- 
lated in  the  McIntosh  case  ‘“that  discovery  gave  title  to  the 
govern  in  out  by  whose  subjects  or  by  whose  authority  it  was 
made,  against  all  other  European  governments,  which  title 
might  be  consummated  by  possession.'  8 Wheat  STS.”  (Pp. 
543-4.) 

Such  a rule,  however,  bound  the  European  governments,  but 
not  the  Indian  tribes. 

This  principle,  acknowledged  by  all  Europeans,  because 
it  wms  the  interest  of  nil  to  acknowledge  it,  gave  to  the 
nation  making  the  discovery,  as  Its  inevitable  conse- 
quence, the  sole  right  of  acquiring  the  soil  and  of  making 
settlements  on  it.  It  was  nn  exclusive  principle  which 
shut  out  the  right  of  competition  among  those  who  had 
agreed  to  it;  not  one  which  could  annul  the  previous 
rights  of  those  who  had  not  agreed  to  it  It  regulated 
the  right  given  by  discovery  among  the  European  discov- 
erers ; hut  could  not  affect  the  rights  of  those  already  in 
possession,  cither  as  aboriginal  occupants,  or  as  occupants 
by  virtue  of  a discovery  made  before  the  memory  of  man. 
It  gave  the  exclusive  right  to  purchase,  hut  did  not  found 
that  right:  on  u denial  of  the  right  of  the  possessor  to  sell. 

The  relation  between  the  Europeans  and  the  natives 
was  determined  in  each  case  by  the  particular  govern- 
ment which  asserted  and  could  maintain  this  preemptive 
privilege  in  the  particular  place.  The  United  States  suc- 
ceeded to  all  the  claims  of  Great  Britain,  both  territorial 
and  political;  but  no  attempt,  so  far  as  is  known,  has 
been  made  to  enlarge  them.  So  far  as  they  existed  merely 
in  theory,  or  were  in  tlieir  nature  only  exclusive  of  the 
claims  of  other  European  nations,  they  still  retain  their 
original  character,  mid  remain  dormant.  So  far  as  they 
have  been  practically  exerted,  they  exist  in  fact,  are  under- 
stood by  both  parties,  are  assorted  by  the  one,  and  ad 
mi t ted  hv  the  other. 

Soon  after  Great  Britain  determined  on  planting  colo- 
nies in  America,  the  king  granted  charters  to  companies 
of  his  subjects,  who  associated  for  the  purpose  of  carrying 
the  views  of  the  crown  into  effect,  and  of  enriching  them* 
selves.  The  ilrst  of  these  charters  was  made  before  pos- 
session was  taken  of  an/  part,  of  the  country.  They  pur- 
port, generally,  to  convey  the  soil,  from  (he  Atlantic  to 
Hu*  South  Sen.  This*  soil  was  occupied  by  numerous 
and  warlike  nations,  equally  willing  and  able  to  defend 
their  possessions.  The  extravagant  and  absurd  idea,  that 
the  feeble  settlements  made  on  the  sen-coast.,  or  the  com- 
panies under  whom  they  wore  made,  acquired  legitimate 
power  by  them  to  govern  the  people,  or  occupy  the  lands 
from  hcmi  to  sen,  did  not  enter  the  mind  of  any  man.  They 
were  well  understood  to  convey  the  title  which,  according 
to  the  common  law  of  European  sovereigns  respecting 
America,  they  might  rightfully  convey,  and  no  more. 
This  was  the  exclusive  right  of  purchasing  such  lands 
ns  the  natives  were  willing  to  sell.  The  crown  could  not 
be  understood  to  grant  wind;  the  crown  did  not  affect  to 
claim;  nor  was  it  so  understood.  (Pp,  544-545.) 

Viewing  the  problem  in  those  terms,  the  Supreme  Court  had 
no  difficulty  in  reaching  the  conclusion  that  a possessory  right 
in  the  area  concerned  was  vested  in  the  Cherokee  Nation  and 
that  the  State  of  Georgia  had  no  authority  to  enter  upon  the 
Cherokee  lands  without  the  consent  of  the  Cherokee  Nation. 

These  views  were  reaffirmed  by  the  Supreme  Court,  per  Clif- 
ford, J,t  in  the  subsequent  case  of  Iloidcn  v.  Joy?* 

Enough  has  already  been  remarked  to  show  that  the 
lands  conveyed  to  the  United  States  by  the  treaty  were 
held  by  the  Cherokees  under  their  original  title,  acquired 
by  inunenmrial  possession,  commencing  ages  before  tlic 
New  World  was  known  to  civilized  man.  Unmistakably 
their  title  was  absolute,  subject  only  to  the  pre-emption 


50  84  U.  S.  211,  244  (1872),  Accord:  i Op,  A.  G.  405  (1821), 


right  of  purchase  acquired  l»y  the  United  States  as  the  suc- 
cessors of  Great  Britain,  and  the  right,  also  on  their  part 
as  such  successors  of  the  discoverer  to  prohibit  the  sale 
of  the  land  to  any  other  governments  or  their  subjects, 
and  to  exclude  all  other  governments  from  any  interfer- 
ence in  tlicir  affairs.* 

*Mitvhcl  ci  al.  v.  United  States,  9 Peters,  748. 

A similar  view  of  tlic  aboriginal  Indian  title  was  taken  by  the 
Attorney  General  in  answering  the  question  whether  a certain 
Mr.  Ogden,  envner  of  the  reversionary  fee  in  Seneca  Indian  lands, 
might  lawfully  cuter  these  lauds  for  the  purpose  of  making  a 
survey.  In  answering  this  question  in  the  negative.  Attorney 
General  Wirt  declared  : 

Thu.  answer  to  this  question  depends  on  the  character 
of  the  title  which  the  Indians  retain  in  these  lands.  The 
practical  admission  of  the  European  conquerors  of  this 
country  renders  it  unnecessary  for  us  to  speculate  on  the 
extent  of  that  right  which  they  might  have  asserted  from 
conquest,  and  from  the  migratory  habits  and  hunter  state 
of  its  aboriginal  occupants.  (See  the  authorities  cited 
in  Fletcher  and  Puck,  0 Crunch,  121.)  The  conquerors 
have  never  claimed  more  than  the  exclusive  right  of  pur- 
chase from  the  Indians,  and  the  right  of  succession  to  a 
tribe  which  shall  have  removed  voluntarily,  or  become 
extinguished  by  dentil.  So  long  as  a tribe  exists  and 
remains  in  possession  of  its  lands,  its  title  and  possession 
are  sovereign  and  exclusive;  and  there  exists  no  authority 
to  enter  upon  tlicir  lands,  for  any  purpose  whatever,  with- 
out tlicir  consent.  * * * Although  the  Indian  title  con- 

tinues only  during  their  possession,  yet  that  possession 
has  been  always  held  sacred,  and  can  never  he  disturbed 
but  by  their  consent..  They  do  not  hold  under  the  States, 
nor  under  the  United  States;  their  title  is  original,  sov- 
ereign, and  exclusive.  We  treat  with  them  us  separate 
sovereignties:  and  while  an  Indian  nation  continues  to 
exist  within  its  acknowledged  limits,  we  have  no  more 
right:  to  enter  upon  their  territory,  without  their  consent, 
than  we  have  to  enter  upon  the  territory  of  a foreign 
prince. 

It  is  said  that  the  act  of  ownership  proposed  to  be 
exercised  by  the  grantees  under  the  State  of  Massachusetts 
will  not  injure  the  Indians,  nor  disturb  them  in  the  usual 
enjoyment,  of  these  lands;  hut  of  this  the  Indians,  whose 
title,  while  it  continues,  is  sovereign  and  exclusive,  are 
the  proper  and  the  only  judges.  * * * 

I am  of  opinion  that  it  is  inconsistent,  both  with  the 
character  of  the  Indian  title  and  the  stipule  Lions  of  their 
treaty,  to  enter  upon  these  lands,  for  the  purpose  of  mak- 
ing the  proposed  surveys,  without  tlie  consent  of  the 
Indians,  freely  rendered,  and  on  a full  understanding  of 
the  vase,'0  (Bp,  4G6-4G7.) 

Cases  and  opinions  subsequent  to  the  McIntosh  ease  oscillate 
between  a stress  on  tlic  content  of  the  Indian  possessory  right 
and  stress  on  the  limitations  of  that  right.  These  opinions  and 
eases  might  perhaps  be  classified  according  to  whether  they  refer 
to  the  Indian  right  of  occupancy  ns  a “mere*’  right,  of  occupancy 
or  as  n “sacred”  right  of  occupancy.  All  the  cases,  however, 
agree  in  saying  that  the  aboriginal  Indian  title  involves  an  ex* 
elusive  right:  of  occupancy  and  docs  not  Involve  an  ultimate  fee. 
The  cases  dealing  with  Indian  lands  In  the  territory  of  the 
original  colonies  locate  the  ultimate  fee  In  the  state  wherein  the 
lands  are  situated,"  Outside  of  the  territory  of  the  original 


« Thu  Seneca  Lands,  1 Op.  A.  G.  465  (1321), 

* Clark  v.  Smith,  13  Pet,  195  (1839)  ; LatHmcr  v.  Poteet,  14  Pet,  4 
(1840)  ; Sen  am  Nation  v,  Christy.  102  U.  S.  283  (ISOG)  ; The  Cherokees 
and  (heir  Lunds,  2 Op,  A,  G.  321  (1830)  (holding  that  Cherokee  lands 
became  the  property  of  Georgia  upon  the  migration  of  the  occupants)  ; 
Tennessee  Land  Titles,  30  Op.  A,  G,  284  (1914)  (holding  that  such 
lands  within  the  boundaries  of  tlio  State  uf  Tennessee  became  the  prop- 
erty of  that  state  upon  the  migration  of  the  Cherokees)  ; Spalding  v. 
Chandler,  100  TJ,  S,  394  (.1890),  and  see  Fletcher  v.  Peck , 6 Cranch  87 
(1810)  ; Johnson  V.  McIntosh,  8 Wheat,  043,  590  (1823)  ; Cherokee  Ncr 
t ton  v.  Georgia,  5 Pet,  1,  33  (1831)  ; United  States  v.  Joseph-,  94  U,  S.  014, 
G1S  (1870),  aff’g.  1 N.  M.  593  (1894)  ; 5 L D,  Memo.  236  (New  York 
Indians). 
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colonies,  the  ultimate  fee  is  located  in  the  United  States  and  may 
he  granted  to  individuals  subject  to  the  Italian  right  of 
occupancy.69 

The  question  of  what  evi  den  clary  facts  must  bo  shown  to 
establish  the  aboriginal  possession  described  in  the  foregoing 
opinions  would  carry  us  beyond  the  limits  of  this  volume,  but 
certain  elementary  principles  are  readily  established.  It  has 
been  held  that  title  by  aboriginal  possession  is  not  established  by 
proof  that  an  area  Was  used  for  hunting  purposes  where  other 
tribes  also  hunted  on  the  lands  in  question/8 

Whore  exclusive  occupancy  over  a considerable  period  is  shown, 


JUiftanuri  v.  Iowat  7 flow.  fiOQ  (1849)  ; Portage  City  Case,  S Op.  A.  G- 
255  (IHD0).  Cf . Act  of  June  7,  1836,  5 Stilt,  34  (granting  state  juris- 
diction  over  given  territory,  to  take  effect  ’when  Indian  title  to  the 
country  was  extinguished). 

M AsuiUiibainc  Indian  Tribe  V.  United  States,  77  C,  CIs,  347  (1933), 
am  dism,  292  U.  S.  006. 


rights  of  possession  afe  not  lost  by  forced  abandonment,90  In 
the  words  of  the  Court  of  Claims, 

The  Supreme  Court  lias  repeatedly  held  that  the  Indians’ 
claim  of  right  of  occupancy  of  lands  is  dependent  upon 
actual  and  not  constructive  possession.  Miichcl  v.  United 
States,  9 Pot.  711?  Williams  v,  Chicago,  242  TJ,  S,  434; 
Choctaw  Nation  v,  United  States,  34  C.  CIs.  17.  Beyond 
doubt,  abandonment  of  claimed  Indian  territory  by  the 
Indians  will  extinguish  Indian  title.  In  this  case  the 
Government  interposes  the  defense  of  abandonment,  as- 
serting that  the  facts  sustain  the  contention,  it  is  of 
course  conceded  that  the  issue  of  abandonment  is  one 
of  intention  to  relinquish,  surrender,  and  unreservedly 
give  up  all  claims  to  title  to  the  lands  described  in  the 
treaty,  and  the  source  from  which  to  arrive  at  such  an 
intention  is  the  facts  and  circumstances  of  the  transaction 
involved.  Forcible  ejection  from  the  premises,  or  nonuser 
under  certain  circumstances,  as  well  as  lapse  of  time,  are 
not  standing  alone  sufficient  to  warrant  an  abandonment. 
Welsh  v,  Taylor,  IS  L,  R.  A.  535:  G assort  v.  Noyes,  44 
Pacific  959;  Mitchell  v.  Carder,  21  W,  Va,  277.  M\  331.) 

w Port  Berlhold  Indians  v,  United  States,  71  C.  CIs.  308  (1D30). 


SECTION  5.  TREATY  RESERVATIONS 


The  various  ways  in  which  treaty  reservations  have  been 
established  and  the  different  forms  of  language  used  ill  defining 
the  tenure  liy  which  such  reservations  are  held,  together  with 
the  judicial  and  administrative  interpretations  placed  upon  these 
phrases,  have  been  noted  in  soma  detail  in  Chapter  3,  and  need 
not  be  restated  here.  It  is  enough  for  our  present  purposes 
merely  to  list  (<■/)  the  principal  ways  in  which  treaty  reserva- 
tions have  been  established;  (h)  the  principal  forms  of  language 
used  In  defining  tribal  tenure;  mid  (c)  the  more  important  rules 
of  Interpretation  placed  upon  such  phraseology, 

A.  METHODS  OF  ESTABLISHING  TREATY 
RESERVATIONS 

In  general,  three  methods  of  establishing  tribal  ownership  of 
lands  by  treaty  were  in  common  use:  (1)  the  recognition  of 
aboriginal  title;  (2)  the  exchange  of  lands;  and  (3)  the  pur- 
chase of  lands. 

(1)  Usually  the  first  treaty  made  by  the  United  States  with 
a given  tribe  recognizes  the  aboriginal  possession  of  the  tribe 
and  defines  its  geographical  extent.  When  this  geographical 
extent  lias  been  defined  by  treaty  with  another  sovereign,  the 
treaty  with  the  United  Slates  may  simply  confirm  such  prior 
definition.  Thus,  the  first  published  Indian  treaty,  that  of  Sep- 
tember 17,  177S,  with  the  Delaware  Nation,01  provides; 

Whereas  the  enemies  of  the  United  States  have  endeav- 
oured, by  every  artifice' in  their  power,  to  possess  the  In- 
dians in  general  with  mi  opinion,  that  it  is  the  design  of 
tlic  States  aforesaid,  to  extirpate  the  Indians  and  take 
possession  of  their  country:  to  obviate  such  false  sugges- 
tion, the  United  States  do  engage  to  guarantee  to  the 
aforesaid  nation  of  Delawares,  and  their  heirs,  all  their 
territorial  rights  in  the  fullest  and  most  ample  manner,  as 
it  hath  been  hounded  by  former  treaties,®  as  long  ns  they 
the  said  Delaware  nation  shall  abide  by,  and  hold  fast 
the  chain  of  friendship  now  entered  into, 

« Art  6,  7 Stat,  13, 

"2  The  "former  treaties’1  referred  to  In  this  article  -were  treaties  with 
the  British  Crown  and  with  the  Colonies.  A similar  reference  is  made 
in  the  Treaty  of  December  17,  1801,  with  the  Chactaw  Nation,  Art.  a.  7 
Stat,  06.  (“The  two  contracting  parties  covenant  and  agree  that  tlie  old 
line  of  dcnuirkatioii  heretofore  established  by  and  between  the  officers 
of  big  Britannic  Majesty  and  the  Chactaw  nation *  * * * shall  he 

retraced  and  plainly  marked,  * * * and  that  the  said  line  shall  he 

the  boundary  between  the  settlements  of  the  Mississippi  Territory  and 
the  Chactaw  nation. “) 


A typical  treaty  fixed  a “boundary  line  between  the  United 
States  and  the  Wiandot  and  Delaware  nations.”  63 

In  many  treaties  the  recognition  of  aboriginal  title  was  coupled 
with  a cession  of  portions  of  the  aboriginal  dunmin.‘M  Thus, 
Article  6 of  the  Treaty  of  January  31,  1780,  with  the  Shawanoe 
Nation  09  provides : 

The  United  States  do  allot  to  the  Sliawanoe  nation, 
lands  within  their  territory  to  live  and  hunt  upon,  begin- 
ning at _ * * *T  beyond  which  lines  none  of  the  citizens 

of  tlie  United  States  shall  settle,  nor  disturb  the  Shiiwu- 
naes  in  their  settlement  and  possessions;  and  the  Slin- 
wanoes  do  relinquish  to  the  United  States,  all  title,  or 
pretence  of  title,  they  ever  had  to  the  hinds  east,  west,  and 
south,  of  the  east,  west  and  south  lines  before  described. 

In  some  of  these  treaties  the  tribe  was  given  n right  nt  a 
future  date  to  select  from  the  ceded  xjortions  additional  land  for 
reservation  purposes.™ 

(2)  A second  method  of  establishing  tribal  land  ownership 
by  treats’  was  through  the  exchange  of  lauds  held  in  aboriginal 
possession  for  other  lauds  which  the  United  States  presumed 
to  grant  to  the  tribe.07  A typical  treaty  of  this  type  is  that  of 

63  Art  8 of  Treaty  of  January  21,  17S5,  with  the  Winndofc,  Delaware 
Chlppawa,  and  Ottawa  Nutious,  7 Stat.  16,  Art.  3 of  Treaty  of  January 
3.  1780.  with  the  Choctaw  Nation,  7 Stat,  21.  ("The  boundary  of  the 
lands  hereby  allotted  to  the  Choctaw  nation  to  live  and  hunt  on 

* * ♦,  is  and  shall  Jin  the  following  * * *°)  ; Art.  4 of  Treaty  of 

August  7.  1790,  with  the  Creek  Nation,  7 Star,  85.  (“The  boundary 
between  the  citizens  of  the  United  States  and  tlie  Creek  Nation  Is,  and 
shall  be.  * * V) 

^Treaty  of  August  3,  1795,  with  the  Wyandots,  Delawares.  Shaw- 
nnocH,  Ottawas,  Chipewus,  Putawutimes,  Miamis,  Bel  River,  Woen’s, 
Kicks  poos,  PiankushiiWH,  and  Kasknski.’ls,  7 Stat.  49  ; Treaty  of  May  31, 
1796,  with  tlie  Seven  Nations  of  Canada.  7 Stat.  55  ; cf.  Treaty  of  July  2, 
1791,  with  tlic  Cherokee  Nation,  7 Stilt,  89,  40  ; ("The  United  States  sol- 
emnly guarantee  to  the  Cherokee  iiution  all  their  lands  not  hereby 
ceded.’’)  ; Treaty  of  October  17,  1802,  with  the  Choctaw  Nation,  7 Stat. 
73 ; Treaty  of  December  30,  1805,  with  the  Piaukishuw  Tribe,  7 Stat. 
100;  Treaty  of  November  17.  1S0T,  with  the  Otto  way,  Chippeway,  Wy- 
andotte and  Pott  a wat  anile  Nations,  7 Stat,  105  ; Treaty  of  August  24, 
1818.  wltli  the  Quapaw  Tribe,  7 Stat,  170  ; Treaty  of  September  24,  1819, 
with  the  Chippewa  Nation,  7 Stat,  203;  Treaty  of  September  18,  1823, 
with  the  Florida  Tribes,  7 Stat,  224  ; Treaty  of  June  2,  1825,  with  the 
Great  and  Little  Osage  Tribes,  7 Stat,  240;  Treaty  of  June  3,  1825, 
with  the  Kansas  Nation,  7 Stat,  244';  Treaty  of  October  23,  1820,  with 
the  Miami  Tribe,  7 Stat.  300. 

05  7 Stat,  26,  27. 

00  Treaty  of  August  13,  1803.  with  the  Kaskaskia  Nation,  7 Stat.  78. 

™ Treaty  of  September  29,  1817,  with  the  Wyandot,  Seneca,  Delaware, 
Sbawaneae,  Botawatomeee,  Ottawas,  and  Chippeway  Tribes,  7 Stat.  1G0 ; 
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Gftohrr  S.  ISIS,  with  the  Delaware  Nation/*  The  first  two 
articles  of  this  treaty  provided: 

Akt.  1,  The  Delaware  nation  of  Indians  cede  to  the 
Dulled  Staten  all  their  claim  to  land  in  the  state  of 
Indiana.  _ . 

Aut.  12.  In  consideration  of  the  aforesaid  cession,  the 
United  States  agree  to  provide  for  the  Delawares  a country 
to  reside  In,  upon  the  West  side  of  the  Mississippi,  and  to 
gun  runty  to  them  the  peaceable  possession  of  the  same. 

This  type  of  exchange  is  ( lianicteristic  of  the  “removal”  treaties 
whereby  many  of  the  eastern  and  central  tribes  were  induced 
to  move  west  ward/’'* 

Anot tier  type  of  treaty  wherein  an  nliorighml  domain  is  ceded 
to  tile  United  States  In  exchange  for  other  lands  arises  where 
a pui-tienlur  tribe  combi mok  with  another  and  cedes  to  the  United 
States  its  land  in  exchange  for  the  privilege  of  participating  i11 
the  reservation  privileges  accorded  the  other  tribe.’0  Yet  another 
variation  enmbliiOH  the  two  foregoing  basic  methods.  A typical 
treaty  of  fids  type  is  that  of  duly  S,  1817,  with  the  Cherokee 
Nation,71  wherein  It  was  provided  that  a portion  of  the  aboriginal 
hinds  Ik*  ceded  in  exchange  for  lands  west  of  the  Mississippi  but 
that  a portion  be  retained  for  those  Indians  not  desirous  of 
migrating  \vwt,w 

( ;i ) a third  type  of  treaty  provision  for  the  establishing  of 
reservat Ions,  frequently  connected  with  the  above  two  methods, 
directed  the  purelmse  of  lands  on  behalf  of  the  tribe,  Generali} 
tribal  funds  were  utilized  fm*  such  purchase  and  the  purchase 
whs  made  either  from  the  United  States  or  from  another  tribe. 
A typical  provision  of  this  type  is  the  following,  taken  from  the 
Treaty  of  March  21,  1SGG,  with  the  Scminoles: 

+ * * The  United  States  having  obtained  by  grant  of 

the  Creek  nation  the  westerly  half  of  tlieir  lands,  hereby 
grant  to  the  Seminole  nation  the  portion  thereof  here- 
after described,  * * *.  In  consideration  of  said  ces- 

sion of  two  hundred  thousand  acres  of  land  described 
above,  the  Semi  nolo  nation  agrees  to  pay  therefor  the  pnee 
of  fifty  cents  per  aero,  amounting  to  the  sum  of  one  linn- 
dr(,(l  thousand  dollars,  which  amount  shall  he  deducted 
from  the  sum  paid  by  the  United  States  for  Seminole 
lands  under  the  stipulations  above  written. a 


Treaty  nf  July  30,  3819,  anti  July  19,  3820,  with  the  Kicknpoo  Tribe,  7 

Stilt  200  208  ; Trinity  of  November  7,  1825,  with  the  Slut wa nee  Nation, 

7 St  at.  234  ; Treaty  of  September  27,  1850,  wtili  the  Choctaw  Nation 
7 Stat.  33:i  1 Treaty  of  February  28,  1831,  with  the  Seneca  Tribe,  7 Stat, 
348  : Treaty  of  July  20,  1831,  with  the  Mixed  Band  nf  Sonera  and  Shawnee 

Indiana.  7* Stilt.  351 ; Treaty  of  August  8.  1831,  with  the  Shawnee  Tribe, 
7 Stat.  350  | Treaty  of  August  30,  1831,  with  the  Ottnwfiy  Indians,  7 Stat, 
359 ; Treaty  of  September  15,  1832,  with  the  Winnebago  Nation,  7 Stat. 
370;  Treaty  of  October  24,  1832,  with  the  Kicknpoo  Tribe,  7 Stat.  301; 

Treat v of  November  0,  1888.  with  the  Miami  Tribe.  7 Stat,  569;  Treaty 
of  October  11,  1842,  with  the  Confederated  Tribes  of  Sac  and  Fox,  7 Stat 

006  ; Treaty  of  March  17,  1S42,  with  the  Wyandot t Nation,  11  Stat,  581. 

3*7  Stat,  188, 

See  Chapter  3,  sec,  4E, 

to  Treaty  of  September  25,  1818,  with  the  Peoria,  KaHkaskia,  Mitchh 
gnuifn.  Cjilmliia  and  Tnmnrol*  Tribes  of  the  Illinois  Nation,  7 Stat.  3 81  i 
Treaty  of  November  15.  1824.  with  the  Quajiaw  Nation,  7 Stat.  232. 

™ 7 Stilt.  3 56. 

72  Trentv  of  January  24,  1S20,  with  the  Creak  Nation,  7 Stat.  286. 
See  also  Treaty  of  October  18.  1820,  with  the  Choctaw  Nation,  7 Stat.  210 
0’ Whereas  it  m an  important  object  with  the  President  of  the  United 
Stales,  to  promote  the  civilisation  of  the  Choctaw  Indians,  by  the  estnb 
iishjiiant  of  schools  amongst  them  ; and  to  perpetuate  them  as  a nation, 
by  exchanging,  for  a small  part  »r  their  land  here,  a country  beyond  the 
Mississippi  Kiver,  where  all,  who  live  by  hunting  and  will  not  work,  may 
be  collected  and  settled  together.  * * *")-  _ 

™ Art.  3,  14  Stat,  755.  801*  also  Treaty  of  December  29,  IS So,  with 

the  Cherokee  Tribe,  7 Stat.  478,  480  (“*  * * the  United  States  in  con- 

sideration of  the  nil  in  of  five  hundred  thousand  dollars  therefore  hereby 
covenant  and  agree  to  convey  to  the  said  Indians  * * * the  fol- 

lowing additional  tract  of  land”). 


B.  TREATY  DEFINITIONS  OF  TRIBAL  PROPERTY  RIGHTS 


The  language  used  to  define  the  character  of  the  estate  guaran- 
teed to  an  Indian  tribe  varies  so  considerably  that  any  detailed 
classification  is  likely  to  he  nearly  useless.  It  is  possible,  how- 
ever, fo  distinguish  five  general  types  of  language  commonly 
utilized, 

(1)  In  a number  of  treaties  the  United  States  undertakes  to 
grant  to  the  tribe  concerned  a patent  In  fee  simple/* * * 4 * 006  In  some 
cases  reference  is  made  to  the  tribe  “ami  their  descendants,”71 
In  a few  cases  the  terms  -‘patent”  and  “fee  simple  1 are  coupled 
with  language  indicating  that  if  the  tribe  ceases  to  exist  as  an 
entity  the  land  will  revert  or  esclmat  to  the  United  States”  In 
some  cases  express  provision  is  made  restricting  alienation*' 
Occasionally  the  language  of  the  ordinary  patent  or  deed  in  fee 
simple  is  embellished  with  guarantees  stressing  the  permanent 
character  of  the  tenure,  ns  in  the  following  language,  taken  from 
the  Treaty  of  May  G,  1828,  with  the  Cherokee  Nation:711 

* * * a pcrmtinVNt  home,  and  which  shall,  under  the 

most  solemn  guarantee  of  the  United  States,  be,  and  re- 
main, theirs  forever — a home  that  shall  never,  In  all 
future  time,  be  embarrassed  by  having  extended  around  it 
the  lines,  or  placed  over  it  the  jurisdiction  of  a Territory 
or  State,  nor  lie  pressed  upon  by  the  extension,  in  any 
way,  of  any  of  the  limits  of  any  existing  Territory  or 
State;  * * *. 


(2)  Other  treaties  guaranteed  ownership  or  possession,  or 

permanent  possession,  without  using  the  technical  language  of 
the  typical  patent  or  grant  in  fee  simple.7”  Thus,  for  instance, 

n Treaty  of  March  17,  1842,  with  the  Wyandot t Nation,  11  Stat,  581 
(“both  of  these  cessions  to  be  made  In  foe  simple  to  the  Wyanilotts,  and 
to  their  heirs  forever").  And  nee  Chapter  3.  sue.  4 

n Treaty  of  December  29,  1835,  with  the  Cherokee  Tribe,  7 Stat.  4<8 

(“the  United  States  * * * hereby  covenant  and  agree  to 

convey  to  the  said  Indians,  and  their  descendants  by  patent,  in  fee 

simple  •••">. 

« Treaty  nf  September  20.  1816,  with  the  Chickasaw  Nation,  7 Stat. 
150;  Treaty  of  September  27,  1S30,  with  the  Choctaw  Nation,  7 Stat.  333 
(“in  fee  simple  to  them  and  their  descendants,  to  Inure  to  them  while 
they  shall  exist  a*  ft  nation  and  live  on  it”)  ; Treaty  of  February  28,  1831, 
with  the  Seneca  Trihe,  7 Stat,  348;  Treaty  of  July  20,  1831,  with  the 
Mixed  Blind  of  Seneca  ami  Shawnee  Indians,  7 Stat,  3hl  ; Treaty  of 
August  8,  1831,  with  the  Shawnee  Tribe.  7 Stat.  355;  Treaty  of  August 
30  1831.  with  the  Ottoway  Indiana,  7 Stat,  359  ; Treaty  of  February  14, 
isii.'i.  with  the  Creek  Nation.  Art.  3,  7 Stat.  417  (“The  United  States  will 
grant  11  patent,  in  fee  simple,  to  the  Creek  nation  of  InclIntiH  * * *« 

nml  the  right  thus  guar  ran  teed  by  the  United  Status  shall  he  continued  to 
Bftid  tribe  of  Indians,  so  long  as  they  shall  exist  as  a nation,  and  continue 


to  occupy  the  country  hereby  assigned  them”). 

77 Treaty  of  December  29,  1832.  with  tin*  United  Nation  of  Senecas  and 
Shawnee  Indians,  7 Stat,  411,  412  (“The  said  patents  sha  11  be  granted  in 
fee  simple  ; but  the  lands  shall  not  be  sold  or  coded  without  the  consent  of 
the  United  States”)  ; cf . Treaty  of  July  30,  1811).  and  July  19,  1820, 
with  the  Kicknpoo  Tribe,  7 Stat.  200.  208  (“to  them,  and  tlieir  heirs 
for  ever  * * *,  Provided,  nMWthcUiHH*  That  the  said  tribe  shall  never 

sell  the  said  lnml  without  the  consent  of  the  President  of  the  United 
States”). 

**  7 Stut,  311. 

™ Treaty  of  September  24,  1829,  with  the  Delaware  Indiana,  7 Stat. 
327  (“And  the  United  States  hereby  pledges  the  faith  of  the  government 
to  guarantee  to  the  said  Delaware  Nation  forever,  the  quiet  and  peaceable 
possession  and  undisturbed  enjoyment  of  the  same,  against  the  claims 
ond  assaults  of  ail  and  every  other  people  whatever.”)  ; Treaty  of  Octo- 
ber 11,  1842,  with  the  Confederated  Tribes  of  Sue  and  Fox,  7 Slat.  DUG 
(“to  the  Sacs  and  Foxes  for  a permanent  and  perpetual  residence  for 
them  and  their  descendants  * * *M)  ; Treaty  of  August  3,  1795,  with 

the  Wyandot*  Delaware*,  Sbawanoes,  Ottawas,  Chipewas.  Futawatimes, 
Miami's.  Eel-river.  Weeu’s,  Kicknpoo*,  Plan  kasha  ws,  and  Knskasblag, 
7 Stat.  49,  02  (“The  Indian  tribes  who  have  ft  right  to  those  lands,  are 
quietly  to ’enjoy  them,  hunting,  planting,  and  dwelling  thereon  so  long 
as  they  please  * * *”)  ; Treaty  of  October  24.  1832,  with  the  Kicka- 

poo  Tribe,  7 8tat,  391  (“am!  secured  by  the  United  States,  to  the  said 
Kicknpoo  tribe,  as  their  permanent  residence”)- 
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Article  4 of  the  Treaty  of  August  18,  1SU4,  with  the  Delaware 
Nation  80  recognized  the  Delawares  "as  the  rightful  owners  of  all 
the  country  which  is  bounded  * * 

(3)  Various  other  treaties  used  language  which  if  literally 
construed  restricts  the  Indian  possession  to  a particular  form  of 
land  utilization,  but  which  may  be  construed  ns  an  outright  grant 
In  nontechnical  language.  Phraseology  of  this  sort  was  analyzed 
by  Marshall,  C.  J in  Worcester  v.  Georgia*2  where  he  noted  that 
the  use  of  the  term  “hunting  grounds”  in  describing  the  country 
guaranteed  to  the  Chcrokees  did  not  mean  that  the  land  could 
not  be  used  for  the  establishment  of  villages  or  the  planting  of 
corn  fields, 

(4)  Particularly  in  the  later  treaties,  phrases  such  as  “use 
and  occupancy”  are  increasingly  utilized, 

(5)  Finally,  a number  of  treaties  dodge  the  problem  of  defim 
ing  the  Indian  estate  by  providing  that  specified  lands  shall  be 
held  “as  Indian  lands  are  held,”*4  or  as  an  Indian  reservation,®1 
thus  ignoring  the  fact  that  considerable  differences  may  exist 
with  respect  to  the  tenures  by  which  various  tribes  hold  their 
land, 

C,  PRINCIPLES  OF  TREATY  INTERPRETATION 

Apart  from  general  principles  of  treaty  interpretation  discussed 
in  Chapter  3,  certain  holdings  with  respect  to  the  interpretation 
of  treaty  provisions  establishing  trilml  land  ownership  deserve 
special  note  at  this  point 

(!)  By  way  of  caution  against  the  notion  that  all  Indian 
treaty  reservations  are  held  under  a single  form  of  ownership, 
one  may  note  the  comment  of  the  Court  of  Claims  in  the  case  of 
Crow  Nation  v.  United  States:** 


7 Stat,  81. 

Son  Treaty  of  January  7,  1806,  willi  the  Cherokee  Nation.  7 Stat 
1G1,  103  (“and  will  secure  to  the  ChcrokeCR  the  title  to  the  said  rcserva- 
tlons”). 

HU\  Pet,  515,  553  (1832), 

"Treaty  of  May  31,  1790,  wilh  the  Seven  Nations  of  Canada.  7 Stat,  55 
(“to  be  applied  to  the  use  of  the  Indians  of  * * * St.  Regis’’)  ; of. 

Treaty  of  January  9,  1789,  with  the  Winndot,  Delaware,  Ottawa,  Chip- 
pewa, Pattawattinm,  and  Sac  Nations,  7 Stat  28,  29  (“to  live  niid  hunt 
upon,  and  otherwise  to  occupy  as  they  shall  see  fit”), 

w Treaty  of  May  12,  1854.  with  tlnj  Menomonrefl,  10  Stilt.  1004.  Of. 
Art.  2,  Treatj’  of  September  2G,  1833.  with  the  United  Nation  of  Chip* 
pc  was,  Pntnwa la mies  and  Ot towns,  7 Stat.  431. 

85 Treaty  of  October  2,  ISIS,  with  the  Wen  Tribe,  7 Stat.  180 
(“to  he  iioldon  by  the  said  tribe  as  Indian  reservations  are  usually  held’’). 
Of , Treaty  of  September  17,  1818,  with  the  Wyandot,  Seneca,  Sbawnese, 
and  Ottawa  Tribes,  7 Stat.  178  (“and  held  by  them  in  the  same  manner 
as  Indian  reservations  have  been  heretofore  held.  But  [it]  is 
further  agreed,  that  the  tracts  thus  reserved  shall  bo  reserved  for  the 
use  of  the  Indians  named  * ■ * and  held  by  them  and  their  heirs 

forever,  unless  ceded  to  the  United  States.*')  ; Treaty  of  September  29, 
1817,  with  tlie  Wyandot,  Seneca,  Delaware,  Shawaneso,  Pofawntomees, 
Ottawa*  and  Chippewny  Tribes,  7 Stat.  ICO  (“grant,  by  patent,  to  tile 
chiefs  * * * for  the  use  of  the  said  tribe,  * * * which  tracts, 
thus  granted,  shall  he  held  by  the  said  tribe,  upon  the  usual  conditions  of 
Indian  reservations,  hh  though  no  patent  were  issued/’) 

*»81  C,  Cls,  238,  275  (1035). 

SECTION  6,  STATUT 

Sporadically  during  the  treaty^making  period  and  regularly 
since  its  expiration,  tribal  property  rights  in  land  have  been 
established  by  specific  acts  of  Congress,  These  acts  vary  from 
specific  grants  of  fee  simple  rights  to  broad  designations  that  a 
given  area  shall  be  used  for  the  benefit  of  Indians,  or  that  Indian 
occupancy  of  designated  areas  shall  be  respected  by  third  par- 
ties. Legislation  establishing  Indian  reservations  follows  var- 
ious patterns. 

(1)  Perhaps  the  most  common  type  of  such  legislation  today 


* ' * * the  title  derived  by  an  Indian  tribe,  through  the 

setting  apart  of  a reservation,  depends  entirely  upon  the 
terms  of  the  treaty  which  is  entered  into  between  the 
parties,  and  that,  where  there  is  simply  a reservation  set 
apart  fur  the  Indian  Nation,  no  fee  simple  or  base  fee  is 
granted  to  tire  tribe,  but  only  a right  of  occupancy. 

(2)  The  Question  whether  a treaty  Incorporates  a grant  in 
praesentl,  or  an  executory  promise,  was  considered  in  the  case 
of  the  New  York  Indians  v.  United  States  ” Although  the  treaty 
used  the  words  “agreed  to  set  apart,”  the  court  held  that  the 
context  and  circumstances  showed  that  the  treaty  was  under- 
stood to  effectuate  a grant  in  pracsenti* 

(S)  It  has  been  held  that  the  mere  use  of  the  term  “grant”  in 
Indian  treaties  does  not  indicate  an  intent  to  establish  fee  simple 
tenure." 

(4)  Likewise,  it  has  been  held  that  the  language  of  a “grant” 
does  not  necessarily  evidence  a desire  to  grant  new  property 
rights  but  may  constitute  simply  a method  of  defining  and 
reserving  aboriginal  rights,00 

(5)  Where  the  United  States  has  made  a treaty  promise  that 
certain  land  “shall  be  confirmed  by  patent  to  the  said  Christian 
Indians,  subject  to  such  restrictions  as  Congress  may  provide,” 01 
and  Congress  has  not  provided  any  restrictions,  the  tribe  is 
entitled  to  receive  an  ordinary  patent  granting  title  in  fee  simple, 
rather  than  “the  usual  Indian  title.”  03 

Other  questions  of  the  Interpretation  of  treaty  clauses  are 
considered  in  later  portions  of  this  chapter,  particularly  in 
sections  12  to  16,  and  in  Chapter  3,  section  2. 

It  is  doubtful  whether  any  broad  principles  of  interpretation 
that  would  be  at  all  useful  can  be  derived  from  the  eases  in  this 
field,  but  in  subsequent  sections  of  this  chapter  we  shall  be  con- 
cerned to  analyze  specific  questions  concerning  the  nature  of  the 
estate  granted  by  the  various  phrases  classified  in  the  foregoing 
sections. 


« 170  U,  S.  1 (1898)  ; followed  in  United  States  V.  New  York  Indians > 
173  U,  B,  4G4  (1899). 

wi  Treaty  of  January  16,  1838,  with  Now  York  Indians.  7 Stat.  550. 
See  also  Godfrey  y.  Beardsley,  10  Fed.  Cas.  No,  5407  (G.  C.  Ind,  1841), 
holding  that  a treaty  can  operate  as  a grant  of  title  to  lands.  Accord: 
Janes  v.  Meehan,  175  U-  S.  1 (1809), 

6[i  Title  of  the  Brotliertowns  under  the  Meiiorniniu  Treaty.  3 Op,  A.  G, 
322  (1838)  (“the  Indian  tribes,  under  the  policy  of  this  government,  in 
their  natural  capacity,  cannot  hold  the  absolute  title  to  lands  occupied 
by  them,  except  when  specially  provided  for  by  treaty ; * * *'*)  ; 

Good  fellow  v.  Muckcy,  10  Fed.  Cas,  No,  5537  (O.  C,  Kans.  1881),  holding 
that  unless  there  is  a clear  and  explicit  provision  in  the  treaty  showing 
that  the  Government  intended  to  make  the  grant  in  fee  simple  the 
court  will  presume  that  the  treaty  granted  but  a right  of  occupancy  to 
the  Indians, 

w See  United  States  v,  Rom  a Inc,  255  Fed,  253,  260  (C.  C,  A.  9,  1939) 
(interpreting  Treaty  of  January  22.  1855,  with  various  tribes  of  Oregon 
Territory.  12  Stat.  927)  ; Gaines  v,  Nicholson,  9 How,  350,  304  (1850)  ; 
United  States  v,  ll'iuattff,  198  U.  S,  371  (1900),  rovg.  78  Fed.  72  (C,  C, 
Wash.  1890). 

•'Treaty  of  May  6,  18D4,  with  tile  Delaware  Indians,  10  Stat.  1048, 
« 9 Op.  A.  G,  24  (1857). 

>RY  RESERVATIONS 

Is  that  which  reserves  a portion  of  the  public  domain  from  entry 
or  sale  and  dedicates  the  reserved  area  to  Indian  use.  The 
designated  area  is  “set  aside”  or  “reserved”  for  a given  tribe, 
hand,  or  group  of  Indians,-3  Frequently  the  statute  uses  the 


g Act  of  March  3.  1863,  12  Stat  819  (“assign  to  and  set  apart 
for  thp  Sissoton,  Wnhpnton.  Medawnknnton,  and  Wahpakoota  hands  of 
Sioux  Indians”)  : Act  of  May  21,  1926.  44  Stat,  614  (Makah  and  Qui- 
leule  Indians)  ; Act  of  March  3,  1928,  45  Stat,  162  (Indians  of  Indian 
Ranch,  Inyo  County,  California). 


statutory  reservations 
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Phrase  “reserved  for  the  sole  use  and  occupancy"  94  or  some  simi- 
an phmseA5  Other  statutes  of  this  type  provide  that  desig- 
,;1  ted  i a nds  shall  be  “reserved  as  additions  to’* * * 4  named  rcserva- 
ifiHH”  or,  that  the  hormdnries  of  a designated  reservation  are 
‘extended  to  include'1  specified  lands,*7  Occasionally  the  public 
lands  so  net  aside  are  lands  which  have  previously  been  used 
r»i-  another  purpose  and  the  prior  purpose  may  he  mentioned  in 
I he  statute.'*  In  some  of  these  statutes  the  designation  of  the 
Indian  henefleiaries  of  the  reservation  to  be  established  is  dele- 
gated to  administrative  discretion.  Those  statutes,  typically, 
provide  that  given  lands  shall  be  reserved  for  the  use  and  occu- 
pancy of  certain  named  hands  or  tribes  "and  such  other  Indians 
is  the  Secretary  of  the  Interior  may  see  fit  to  settle  thereon. 

(21  Another  and  a distinct  type  of  statute. authorizes,  the  pur- 
chase either  by  voluntary  sale  or  by  condemnation 3<w  of  private 
lands  for  Indian  use,  and  allocates  therefor  funds  in  the  United 
States  Treasury  not  otherwise  appropriated,1"1  or,  in  the  alter- 


m Act  of  March  3.  1028,  45  Slat.  162  (Koosharom  Blind  of  Indians  in 
Titat.)  ; Act  of  May  23.  1028.  45  Stsit.  717  (lmllaM  of  the  Aroma 
Pueblo)  Act  of  February  11.  1020.  45  Stat,  1161  (Hannah  Band  of 
Indians  in  Utah)  = Act  of  .Tunc  20.  1030.  40  Stat,  393  (Hannah  Band  of 


mlinliH  uf  Utah). 

» Art  of  March  3.  1KG7.  2 Stilt.  448  (“reserved  for  the  use  of  the  huiU 
Delaware]  tribe  and  their  descendants*  so  long  as  they  continue 
r>  reside  thereon r and  cultivate  the  same”).  Act  of  April  12.  1024,  43 
Stat.  02  (Zla  Pueblo)  ; Act  of  March  3,  1025,  43  Stat.  1114  (“Navajo  In- 
llnns  residing  in  that  immodhue  vicinity”)  ; Act  of  May  10.  1920  44 
^tnh  4 HO  (Mesa  Grnntle.  Iteservation)  ; Act  of  .Tune  1,  102G,  44  Stat.  0i0 
Morongo  Indian  Reservation);  Act  of  March  3.  10*28,  4,i  Stilt,  166 
f Indians  of  the  Walker  River  Reservation)  ; Act  of  February  11,  1020-  45 
■5 jut  it 01  (Snn  Ililcfonro  Pueblo)  ; Act  of  January  17,  1030,  49  Stat,  1004 
Indians  of  the  former  Fort  McDcrmitt  Military  Reservation,  Nov,). 

s*  Act  of  February  21,  1031.  4 0 Stat  1291  (Temecula  or  peclmncn 
Indian  Reservation f;  Act  of  February  12,  1032,  47  Shit,  50  (Skull  Vat 
lev  Indian  Reservation)  ; Act  of  May  14,  1035,  49  Stat,  217  (Rocky  Boy 
Indian  Reservation)  ■ Act  of  June  22,  1930,  49  Stat.  1806  (Mnlker 
River  Indian  Reservation ),  and  vf.  Act  of  April  22,  1937.  50  Stat,  72 
(“set  aside  as  nn  addition  to  the  Baronu  Ranch,  a tract  of  land  pur- 
chased for  tile  Capita  it  Grande  Blind  of  Mission  Indians  under  authority 
contained  in  tin*  Act  of  May  4,  1932.  47  Stat.  U.  146  ). 

!,7Act  of  May  2H,  1937,  50  Stat,  241  (Koonharem  Indian  Reservation  in 


un  Act  of  June  7,  1935,  40  Stat,  332  (Veterans*  Administration  lands 
to  bn  held  by  the  United  States  in  trust  for  the  Yavapai  Indians)  : Act  of 
June  20,  1935,  40  Stat.  393  (National  Forest  lands  “eliminated  from  the 
Cihola  National  Forest  and  withdrawn  ns  mv  addition  to  the  Zuni 


native,  tribal  funds  of  the  tribe  benefited103  Some  of  these 
statutes  authorize  the  purchase  of  land  for  Indians  without 
using  the  word  ‘‘reservation,’’ 1,!S  Since  the  decision  of  the  Su*- 
preino  Court  in  United  Staton  v,  MrGomrn?**  it  lias  been  clear 
Hint  there  is  nn  magic  in  the  word  “reservation”  and  that  land 
purchased  fur  Indian  use  and  occupancy  is  a "reservation,"  at 
least  within  the  meaning  of  the  Indian  liquor  laws,  whether  or 
not  tiie  siiitute  uses  the  term.  Although  the  issue  presented 
In  the  McGowan  case  was  one  of  criminal  jurisdiction  rather 
thrill  of  property  right,  the  views  therein  expressed  appear  to 
be  ns  pertinent  to  the  demarcation  of  tribal  property  us  to  the 
delimitation  of  federal  jurisdiction.  The  Court  declared,  per 
Black,  »/.,  “It  is  immaterial  whether  Congress  designates  a set- 
tlement as  a ‘reservation'  or  ‘colony’  ” (pp.  H38,  OftBl.  The  Court, 
(pinting  from  its  earlier  opinion  in  United  Staten  v.  Pelican?'* 
Indicated  that  the  important  issue  was  whether  the  land  had 
“been  validly  set  apart  for  the  use  of  the  Indians  as  such,  under 
the  superintendence  uf  the  Government”  (p,  CidO).  The  deter- 
mination of  this  question  requires  an  ascertainment  of  the  pur- 
pose underlying  the  particular  legislation,  to  which  end  consid- 
eration may  he  given  to  committee  hearings  and  reports 
(p.  587). 

(3)  In  addition  to  the  two  major  methods  of  establishing 
Indian  reservations  by  statute,  puhiie  land  U'ithdrawftl  unci  pur- 
rim  sc  of  private  land,  a third  method,  the  surrender  of  private 
lands  in  exchange1  for  public  lands,  is  followed  in  a number  of 
statutes,  A typical  statute  is  that  of  June  14,  10H4,lfl0  commonly 
known  ns  the  Arizona  Navajo  Boundary  Act,  which  authorizes 
tlu?  Secretary  of  the  Interior  in  his  discretion  to  accept;  relin- 
quishments and  reconveyances  to  the  United  States  of  such 
privately  owned  hinds  as  in  his  opinion  are  desirable  for,  and 
should  be  reserved  for  the  use  and  benefit  of,  a particular  tribe 
t,f  Indians,  “so  that  the  lands  retained  for  Indian  purposes  may 
be  consolidated  and  held  in  a solid  area  as  far  as  may  be  pos- 
sible.”301 upon  conveyance  to  the  United  States  of  a good  and 
sufficient  title  to  such  privately  owned  land,  the  owners  thereof, 
ui*  their  a signs,  are  authorized  under  regulations  of  the  Secretary 
of  tlie  Interior,  to  select  lands  approximately  equal  in  value  to  the 
lands  thus  conveyed.  Similar  In  effect  are  statutes  authorizing 
the  grant  of  public  lands  to  a stale  in  exchange  for  the  relin- 
quishment of  state  lands  for  Indian  nso.lM 


ndiiln  RiwrYiitioii") . 

<**Act  of  April  35,  1874,  18  Stat.  28  (“use  and  occupation  of  the  Grog 
Centre,  Piejmn.  Blood,  Blackfoot,  River  Crow,  and  sueli  other  Indians 
a the  President  may,  from  time  to  time,  boo  fit  to  locate  thereon”)  ; 
iv\  of  September  7.  1016.  39  Sint,  739  (“set  apart  as  a reservation  for 
tacky  Boy’s  Bum]  of  Chippewa  and  sueli  other  homeless  Indians  in  the 
Bate  of  Montana  ns  the  Secretary  of  the  Interior  may  see  fit  to  locate 
hereon”)  ; Act  of  May  31,  1024.  43  Stat.  240  (“certain  hands  of  Painty 
[ndiaiiM,  and  such  other  Indians  of  this  tribe  as  the  Secretary  of  the 
inferior  may  see  fir  to  settle  thereon”)  ; Act  of  March  3.  1028,  45  Si  at. 
L60  (Paiute  and  Shoshone)  ; Act  of  April  13.  1938,  52  Stat.  216  (Go- 
ditlte).  Of.  Act  of  April  8.  1864,  HOC,  2,  13  Stilt.  39  (“tracts  of  land 
* * * to  be  retained  by  the  United  States  for  die  purposes  of  Indian 

reservations,  which  shall  be  of  suitable  extent  for  the  nceoiiiinodation 
■jf  (he  Indians  of  said  state  l California  ] ")  ; Act  of  May  5,  1801,  sec.  2,  16 
B tut.  63  (“sot  apart  for  the  permanent  settlement  and  exclusive  occupa- 
tion of  such  of  the  different  tribes  of  Indians  of  said  territory  [Utah] 
as  may  he  induced  to  inhabit  the  same”). 

On  the  interpretation  of  this  language,  see  sec.  ID.  #upra.  and  sec,  i, 
iflfrn, 

ioo  Act  of  Tune  23,  1926,  44  StUt.  763;  applied  in  United  Stair*  v. 
It^W.72  Aort  a of  Land,  27  F.  Supp.  167  (D,  C,  Minn.  1030). 

io!  Act  of  June  7,  1024.  43  Smt.  GOG  (“to  purchase  a tract  of  land,  with 
sufficient  water  right  attached,  for  the  use  and  occupancy  of  the  Temoak 
Band  of  homeless  Indians.  located  at.  Ruby  Valley,  Nevada  : Provided, 
That  the  title  to  said  land  is  to  he  held  in  the  United  States  for  the 
benefit  of  said  Indians’*)  ; Act  of  April  14,  1020,  44  Stat,  2*2  (Cnlimlln)  ; 
Act  of  June  3,  1926.  44  Stat.  690  (Santa  Tsabel  Indian  Reservation)  ; 
Act  of  January  31,  10.11,  40  Stat.  1046  (“purchase  of  a vHlage  site  for 
the  Indians  now  living  near  Elko,  Nevada”)  ; Act  of  April  17,  1937, 
50  Stat.  69  (Santa  Rosa  Band  of  Mission  Indians). 


ios  Act  of  February  12,  1927,  44  Slut,  1089  (JicnriHa  Reservation)  * 

Act  of  Mnv  20.  1978,  45  Stat.  962  (Fort  Apache  Reservation)  ; Act  of 

April  18.  1030,  46  Slot.  218  (Wind  River  Reservation)  ; Act  of  March 

4.  1931,  46  Stat,  1517  (Fort  Apache  Indian  Reservation)  (“title  thereto 
to  be  taken  in  the  nnnie  of  tile  United  States  in  trust  for  said  [Fort 
Apnclie)  Indians")  ; Act  of  March  4.  1031,  46  Stat,  1522  (CalmiUa 

Reservation).  . . . , . 

io.i  Act  of  July  1,  1022.  37  Stat.  187  (Wisconsin  M tnnebngoes)  ; Act 
of  September  21  ‘ 1922.  42  Stat.  901  (Apache  Indians  of  Oklahoma)  * Act 
of  March  2,  1925,  43  Stat.  1096  (“for  the  use  and  occupancy  of  a small 
blind  of  tin*  Piute  Indians  now  residing  thereon  : Provided,  That  the  title 
to  said  mts  is  to  be  held  in  the  United  Slates  for  the  benefit  o£  said 
Indians”)  : Act  of  May  10.  1926,  44  Stat,  400  (-‘added  to  and  become 
a part  of  the  site  for  the  Reno  Indian  colony")  ; Act  of  June  L7,  1930.  46 
Slat  820  (lands  occupied  by  “Indian  colony”  to  he  purchased,  “the  title 
to  be  held  in  the  name  of  the  United  States  Government,  for  the  use  of 

tll»M^02  U.  S,  535  (1028).  rov'K  SO  F,  2d  201  (C,  C.  A.  9,  1937)  aff'g 
sub  nom.  United  Staten  y.  One  Chevrolet  Sedan,  16  F.  Supp,  4o3  (D.  C, 
Nev.  193G). 

i0«232  U,  S,  442,  449  (1914), 

4S  Sint.  960.  „ 

wn  Act  of  Mnrcli  3,  1925,  43  Stat.  1315.  See  also  : AcL  ot  May  22,  1930, 
46  Star,  378,  as  amended  by  Act  of  February  21,  1031,  46  Stilt  1204 
(Western  Navajo  Indian  Reservation)  ; Act  of  March  bJtt*  Ifn 
1418  (Navajo  Reservation  In  Utah)  ; Act  of  May  *.&,  1934,  48  Stat.  795 

February  11.  1003,  32  Stat.  S22  (deputed  lands  confirmed 
to  Tbrros  Bund  ot  Mission  Indians  and  new  public  domain  lands  trans- 
ferred to  state)  ; Act  o£  March  1.  ltSl,  41  Stat.  1103;  Act  of  June  14, 
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TRIBAL  PROPERTY 


Various  combinations3^  as  well  as  minor  variations, 115  of  the 
foregoing  three  basic  methods  have  been  used  in  other  statutes. 

(4)  Distinct  mention  should  he  made  of  "reservation  removal” 
statutes  which  authorize  the  sale  of  reservation  lands  and  the 
rein  vestment  of  the  proceeds  of  such  sale  in  the  acquisition  of 
now  lands  for  the  benefit  of  the  tribe  concerned*111  Generally 
sneh  statutes  provide  for  the  consent  of  the  Indians.113 

(oi  A fifth  type  of  stature  establishing  tribal  property  in 
reservation  lands  involves  the  restoration  to  a tribe  of  lands 
previously  removed  from  tribal  ownership, 1,3 

Hi)  A sixth  source  of  tribal  title  is  congressional  legislation 
approving  voluntary  transfers  of  lands  by  another  tribe,314 
st u i o,1  or  individual.11* 

* i J IHnally,  it  should  he  noted  that  tribal  ownership  is  fre- 
quently confirmed,  if  not  created,  in  allotment  and  cession  acts, 
with  respect,  to  lands  withheld  from  allotment  or  cession.1” 

tons.  40  St  at.  339  (“Upon  conveyance  to  the  United  States  by  the  State 
of  Florida  of  a sufficient;  title  to  the  hinds  to  he  acquired  for  the  use 
of  Seminole  Indians,  the  Secretary  of  the  Interior  is  authorized  to  Issue 
a patent  * * * to  the  State  of  Florida  * * *■»), 

"£  Jun|i  23'  inm  44  Stilt.  7G3  (Chippewa ) ; Act  of  February 
-l.  1931,  see.  1,  40  Stat  1202  (public  lands  “reserved  for  the  use  and 
occupancy  of  the  Pnpago  Indians  n«  nn  addition  to  the  Pn'pago  Indian 
Reservation,  Arizona,  whenever  ail  privately  owned  lands  except  mining 

rlil  ITIliS  hfi  f 1 1 i n uabl  n/Ll  WS  li » w ^ ^ > ^ 


ms  within  ^«U1  addition  have  been  purchased  and  acquired  as  here* 
or  author!',  d")  : Act  of  April  13,  1938,  52  Stat.  210  (Goshiite),  The 


pur- 

1003 


claims 
Inn  f tr 

first  nn  marl  siaitUe  provides  for  the  usp  of  condemnation  powers  to  com- 
plete consolidation  of  « given  reservation,  and  authorizes  the  use  of  tribal 
funds  to  pay  for  lands  acquired, 

A(:,:  *'t  May  29,  1933,  49  Stat,  312  (Minnesota  National  Park  Re- 
serve hinds  transferred  to  Chippewa  tribe  upon  repay  men  t of  sums 
originally  paid  tribe  for  such  lauds)  ; Act  of  August  28,  1937,  50  Stat 
8U4  (interests  in  Blnckfcel  lands  acquired  for  federal  reclamation 
poses  resold  to  tribe).  Vf.  Act  of  February  26,  1925,  43  Stat. 
(Kiowa,  Comanche,  and  Apache). 

1,1  Aet  of  June  5.  1872,  IT  Stat.  223,  229  ("get  apart  for  and  con- 
firmed aa  their  | Osage]  reservation”)  ; Act  of  April  10,  1876,  ID  Stat. 
28  (“pureihiae  of  a suitable  reservation  in  the  Indian  territory  for  the 
Pawnee  tribe  of  Indians")  ; Ac.  of  February  LH,  1919,  40  Stat.  1206 
C’purelmaa  of  additional  lands  for  the  Capitan  Grande  Band  of  Indians 
* * * to  properly  establish  these  Indians  permanently  on  (lie  lands 

purchased  for  them”). 

4.3  Act  of  March  3.  1885,  sec,  5.  23  Slat,  351,  352  (Sue  and  Fox  ;uu! 

Iowa)  ; Act  of  March  3.  1S81,  sec,  5,  21  stat,  380,  381  (“That  the 
Secretary  of  the  Interior  may,  with  the  consent  of  the  [Otoe  and 
Missouri!!  | Indians,  expressed  hi  open  council,  secure  other  reservation 
lands  upon  which  to  locate  said  Indians  * » * and  expend  such 
Fl,,n  * * to  Ur*  drawn  from  the  fund  arising  from  the  sale  of 

their  reservation  lauds”). 

1.3  Act  of  May  24,  1924,  43  Stat,  138  (trust  patents  canceled  and  lauds 
restored  to  the  status  of  tribal  property).  Accord  r Act  of  May  24,  1924, 

43  Brat.  138  (Winnebago)  ; Act  of  February  13,  3929,  45  Slat,  HOT 
(agency  lands  revested  in  Yankton  Sioux  Tribe)  ; Act  of  March  3.  1927. 

44  star.  1401  (Fort  Peck;  payments  for  agency  land  refunded  to  Federal 

Government)  ; see  also  the  Indian  Reorganization  Act,  June  18,  1934 
48  Stat,  981,  which  in  sec.  3 provides  that,  "The  Secretary  of  tiie  interior, 
if  lie  shall  find  it  to  be  in  the  public  interest,  is  hereby  authorized  to 
restore  to  tribal  ownership  the  remaining  surplus  lands  of  any  Indian 
reservation  heretofore  opened,  or  authorized  to  be  opened,  to  sale  or  any 
other  form  of  disposal  by  Presidential  proclamation,  or  by  any  of  the 
piililiOhuid  laws  of  the  United  States-  * * V*  For  a more  detailed 

discussion  see  section  7 of  this  chapter, 

1,1  Joint  Resolution  of  July  25.  1848,  9 Stat.  337  (cession  by  Delaware 
Tribe  to  Wyundoties)  ; Act  of  February  23.  1889,  25  Stat.  637  (agree- 
ment for  tlm  settlement  of  Lemhi  Indians  upon  Fort  Hall  Reservation) 
1!3Aet  of  February  35.  1929,  45  Bint.  1180  (Alabama  and  Coinhatta 
Indians  of  Texas), 

*i"  Act  of  August  14,  1S7C,  19  Stilt.  139  (lands  to  be  accepted  by  the 
Commissioner  of  Indian  Affairs  “and  conveyed  to  the  Eastern  Band  of 
Cherokee  Indiana  in  fee-simple”). 

i * * * apart  * * * for  school,  church,  and  cemetery 

purposes  * * * shall  be  held  as  common  property  of  the  respective 
tribes  “ Act  of  March  2,  1889.  sec.  1,  25  Stat.  1013  (United  Feoriag  and 
Miumies)  ; Act  of  June  28.  1S98,  see.  11,  30  Stat.  495,  497  (Indian 
Territory)  ; Act  of  June  0,  1900.  sec.  6,  31  Stat.  G72,  677  (set  aside  for 
the  use  in  common  by  said  Indian  tribes  [Kiowa,  Comanche,  and  Apache] 
400,000  acres  of  grazing  land)  ; Joint  Resolution  of  June  19,  1902;  82 
Stat,  744  (Walker  River,  Uintah)  * Act  of  December  21,  1904,  33  Stat  595 


Similar  are  statutes  which  divide  up  a single  reservation  among 
various  component  tribes  or  bands,”3  such  division  being  hosed 
upon  the*  consent  of  the  Indians  concerned. 

A.  LEGISLATIVE  DEFINITIONS  OF  TRIBAL  PROPERTY 

RIGHTS 

The  foregoing  statutes,  except  as  otherwise  noted,  generally 
provide  for  the  establishment  of  tribal  lands,  or  reservations, 
without  defining  I lm  precise  character  of  the  tribal  interest 
therein.  Certain  statutes,  however,  seek  to  define  precisely  the 
extent  of  such  tribal  interest 

A number  of  these  statutes,  for  instance,  six*dfy  that  a fee- 
simple  title  shall  lie  vested  in  the  Indian  tribe. ?lu  Of  particu- 
lar importance  in  tills  category  are  the  statutes  authorising  the 
patenting  of  land  to  the  Pueblos  of  .New  Mexico  anti  to  the 
Mission  Bands  of  California  Indians.  The  former  of  these  stat- 
utes130 is  analyzed  in  Chapter  20,  section  0,  of  this  volume. 
The  latter  statute  ,a  directed  the  Secretary  of  the  Interior  to 
appoint  three  commissioners  (sec.  1)  for  the  purpose  of  selecting 

* * * a reservation  for  each  band  or  village  of  the 

Mission  Indians  residing  within  said  State,  which  reserve^ 
tion  shall  Include,  as  far  as  practicable,  the  lands  and 
villages  which  have  been  in  the  actual  occupation  and 
possession  of  said  Indians,  and  which  shall  be  sufficient 
in  extent  to  meet  their  just  requirements,  which  selec- 
tion shall  be  valid  when  approved  by  the  President  and 
Secretary  of  the  Interior.  (See,  2,) 

Tile  Secretary  of  the  Interior  was  directed  to  issue  a patent  for 
each  of  the  reservations* 

* * * which  patents  shall  he  of  the  legal  effect,  and 

declare  that  the  United  States  does  and  will  hold  the  land 
thus  patented,  subject  to  the  provisions  of  section  four  of 
this  act,  for  the  period  of  twenty-five  years,  in  trust,  for 
the  sole  use  and  benefit  of  the  hand  or  Village  to  which  it 
it  issued,  and  that  at  the  expiration  of  said  period  the 
United  Stales  will  convey  the  same  or  the  remaining 
portion  not  previously  patented  in  severalty  by  patent  to 
said  band  or  village,  discharged  of  said  trust,  and  free 
of  all  charge  or  incumbrance  whatsoever  * * * 

(See.  &> 

The  Secretary  of  the  Interior  was  further  authorized  to  cause 
allotments  to  be  made  out  of  such  reservation  land  to  any  Indian 
residing  upon  such  patented  land  who  shall  he  so  advanced  in 
civilization  as  to  be  cajjable  of  owning  and  managing  land  in 
severalty  (see.  4L  Individual  patents  were  to  <■ove^rlde,,  the 
group  patent  (sec.  5).  The  Attorney  General  was  directed  to 


(Yakima)  • Act  of  June  4,  1920.  41  Stub  751  (Crow)  ; Act  of  May  19, 
1924,  43  Stat,  132  (Lae  du  Flambeau  Band  of  Chippewass)  ; Act  of 
February  13,  1929,  45  Stat.  1167  (Yankton  Sioux). 

118  Act  of  April  30,  1888,  25  Stat.  94  (Sioux)  ; Act  of  May  1.  3888;  25 
Stat.  113  (Fort  Peek,  Fort  Belknap.  Blnckfcet), 

ilfl  Act  of  August  14,  1876,  l©  Stat,  139  (Eastern  Chefokeea)  ; Act  Of 
March  3,  1885,  secs,  7 and  S,  23  Stat.  351,  352  (Sac  and  Fox  and  Iowa)  ; 
Art  of  May  17,  1926,  44  Stat,  561  (“Title  to  * * * is  hereby  con- 

firmed to  the  Sac  and  Fox  Nation  or  Tribe  of  Indians  unconditionally”)  ; 
Act  of  June  6,  1932,  47  Stat,  3 69  (Secretary  of  the  Interior  authorized  to 
“convey  by  deed”  abandoned  Indian  school  lands  “to  the  L'Anse  Band 
of  Lake  Superior  Indians  for  community  meetings  and  other  like  pur= 
poses  * * * Provided,  That  said  conveyance  shall  be  made  to  three 
members  of  the  hand  duly  elected  by  said  Indians  as  trustees  for  the 
band  and  their  successors  in  office'')  ; Act  t February  13,  1920,  45  Stat. 
1167  (“nil  claim,  right,  title,  and  interest  In  and  to”  agency  lands 
revested  In  Yankton  Sioux  Tribe).  Of.  Act  of  June  3,  1926,  44  Stat.  690 
(declaring  executive  order  reservation  lands  get  apart  for  “permanent 
use  and  occupancy"  to  be  “the  property  of  said  Indians,  subject  to  such 
control  and  management  of  said  property  as  the  Congress  of  the  United 
States  may  direct/*) 


*Sg  Act  of  December  22,  1808,  11  Stat.  374  (“a  patent  to  issue  therefor 
as  in  ordinary  cases  to  private  individuals”)  * extended  to  Zuni  Pueblo 
by  Act  of  March  3,  1931,  46  Stat.  1509. 
m Act  of  January  12.  1891,  28  Stat,  712. 
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defend  the  rights  of  Indian  groups  “secured  lu  them  in  the 
original  grants  from  the  Mexican  Government”  (sue.  6). 

The  provisions  of  this  legislation  have  been  modified  in  certain 
respects  by  later  enactments  “*a  and  have  been  incorporated  by 
reference  in  a number  of  subsequent  acts  dealing  with  the  Mis- 
sion Indians  of  California, 123 

While  the  foregoing  statutes  may  be  construed  to  grant  an 
estate  greater  than  the  ordinary  tribal  title,  there  are  other 
statutes  which  rigidly  confine  the  interest  of  the  Indians  in  a 
given  tract  by  specifying  the  particular  purpose  for  which  the 
tract  is  to  he  used,4"4  Other  statutes  specify  that  the  land  is 

>2=Thn  Act  of  Mariii  2.  1917.  3D  Stat,  909,  970,  provided  that  the 
President  might  extern!  the  2 n -year  trust  period.  Such  power  to  ex* 
tend  must  lie  exercised  before  the  expiration  of  the  period  or  it  lapses. 
On  bnl  I,  D.  M.  27039,  April  9,  1035,  After  expiration,  the  period  may 
be  extended 'by  CongrosH.  Act  of  February  It,  1930,  49  Stat.  1100 
U’aiu  Ihmd  of  Mission  Indiana).  Other  nets  extending  these  trust 
periods  Include  Act  of  February  8,  1927,  44  Stnt,  10(11, 

Isa  u-t  0f  February  21,  1931,  46  Stflt.  1201  (Temecula  or  Pechangu 
Mission)  ; Act  of  March  4,  1031.  46  Stat.  1022  (Calmtlla  Mission). 

i54  Act  of  February  20,  1800,  28  Stat,  677  (Southern  Ute)  (“That  for 
thi»  sole  nmi  exclusive  use  and  occupancy  of  such  of  said  Indians  us  may 
not  elect  or  bo  deemed  qualified  to  take  lilotrmmts  of  land  In  severalty, 
as  provided  in  the  preceding  section,  there  shall  be.  and  is  hereby,  set 
apart  and  reserved  all  that  portion  of  their  present  reservation 
lying  * * * isubjeet,  however,  to  the  right  of  the  Government  to 

erect  and  maintain  agency  buildings  thereon  and  to  grant  rights  of  way 


established  for  Indian  use  under  the  supervision  of  the  Secretary 
of  the  Interior  or  under  rules  and  regulations  to  he  prescribed  by 
iilm,1"1  or  that  the  hind  shall  not  be  subject  to  allotment." 


through  the  same  for  railroads,  irrigation  ditches,  highways,  and  other 
necessary  purposes;  and  the  Government  shall  maintain  an  agency  at 
some  mutable  place  on  said  lands  so  reserved*').  Vf,  Act  of  June  30, 
1864  si’t*.  2,  33  Slut.  323  (Nava joe  and  Apache).  Joint  Resolution  of 
January  30,  1897,  29  Stat,  698  (Fort  Bidwcll ; lands  to  be  used  by  the 
Secretary  of  the  Interior  “for  the  purposes  of  an  Indian  training  school  ) . 
Act  of  May  14  1898.  sec.  10,  80  Stat,  409,  413  ; Act  of  May  27,  1910, 
36  Stat,  440  (l*iue  Ridge)  ; Act  of  May  30f  1910,  36  Stat,  448  (Rosebud) 

( Secretary  of  the  Interior  authorized  to  reserve  “such  lands  us  he  may 
cktMn  necessary  for  agency,  school  anil  religious  purposes,  to  remain 
reserved  as  long  as  needed  and  as  long  as  agency,  school,  or  religions 
institutions  arc  maintained  thereon  for  the  benefit  of  said  Indians  ) , Act 
of  May  31,  1924,  43  Stat.  246  (“reserved  for  and  ns  a school  site"  for  the 
Ute  Indians)  - Act  of  Juno  23.  192<j,  44  Stnt.  763  ; Act  of  June  24,  1926, 
44  8*at  768  (for  the  use  of  the  Yakima  Indians  and  confederated  tribes  us 
a burial  ground)  ; Act  of  June  28,  1920,  44  Sint.  775  ("agency  reserve 
of  the  Pnpago  Indian  Reservation'')  ; Act  of  March  3,  1927,  44  Stat. 
1389  (addition  to  United  States  Indian  school  farm)  ; Act  of  May  21, 
1928,  45  Stat,  684  (public  hinds  “permnueiitly  reserved  for  said  village 
site  for  said  (Chippewa]  Indians")  ; Act  of  March  28,  1932,  47  Stnt, 
74  (for  cemetery  purposes).  . , „ 

*j*Act  of  March  3,  1891,  sec,  15,  26  Stat,  1095  (Mctlakatlu  Indians)  < 
Act  of  June  23,  1926,  44  Stat.  703  (Chippewa  Indians  of  Minnesota), 
i-u  Act  of  March  3*  iSOI,  sec.  15,  26  Stat,  1095  (Metlukatla  Indians)  ; 
Act  of  February  13,  1929,  45  Stat.  1167  (Yankton  Sioux). 


SECTION  7,  EXECUTIVE  ORDER  RESERVATIONS 


Although  the  practice  of  establishing  Indian  reservations  by 
Executive  order  goes  back  at  least  to  May  18,  i860, 431  the  practice 
rested  on  an  uncertain  legislative  foundation  prior  to  the  General 
Allotment  Act/3*  In  fact,  so  uncertain  was  the  legislative  foun- 
dation for  the  exercising  of  the  power  by  tlie  Executive  that  the 
Attorney  General  in  upholding  its  legality  111  an  opinion  rendered 
In  1SS2,  did  so  chiefly  on  the  basis  that  the  practice  hud  hacii 
followed  for  many  years  and  Congress  had  never  objected. 

Questions  as  to  the  validity  of  already  established  Executive 
order  reservations  were  settled by  the  language  of  the  General 
Allotment  Act  which  referred  to  “any  reservation  created  for 
their  use*  either  by  treaty  stipulation  or  by  virtue  of  an  Act  of 
Congress  or  Executive  order  setting  apart  the  same  for  (heir 
use  * * *”  (see.  1),  The  view  that  Executive  order  reser- 

vations have  exactly  the  same  validity  and  status  as  any  other 
type  of  reservation  is  expressed  in  a carefully  documented  opin- 
ion of  Attorney  General  Btoue,  rendered  with  respect  to  the 
validity  of  attempts  by  Secretary  of  the  Interior  Fall  to  dispose 
of  minerals  within  Executive  order  Indian  reservations  under 
the  laws  governing  minerals  within  the  public  domain.  In 
bolding  the  proposed  practice  to  be  illegal,  the  Attorney  General 
declared : 

That  the  President  had  authority  at  the  date  of  the 
orders  to  withdraw  public  lands  and  set  them  apart  lor 
the  benefit  of  the  Indians*  or  for  other  public  purposes,  is 
now  settled  beyond  the  possibility  of  controversy.  Ufii/etf- 
States  v.  Midwest  Oil  Go.,  236  U.  S.  459;  Mason  v. United 
States , 260  U.  8,  645,  And  aside  from  this  the  Geiiernl 
Indian  Allotment  Act  of  February  8*  1887  (24  Stat.  3b8, 
Sec,  1),  clearly  recognises  and  by  necessary  implication 


*27  34  op.  A.  G 181,  186—189  (1924). 
s2"Aet  of  February  8,  1887,  24  Slat.  388, 

i»  Indian  Reservations,  17  Op.  A,  G,  258  (1882)  • in  1887  the  Attorney 
General  ruled  that  an  act  of  Congress  would  be  necessary  in  order  to 
establish  a reservation  In  Alaska  for  Indians  emigrating  from  Canada 
since  the  President's  “power  to  declare  permanent  reservation  for  Indians 
to  the  exclusion  of  others  on  the  public  domain  does  not  estend  to  Indian 
not  born  or  resident  in  the  United  States.”  18  Op.  A.  G,  557*  ^0  (1887). 
i»  29  Op.  A.  G.  23B,  241  (1911)  ; and  see  In  re  Wilson,  140  V.  » 

676,  677  (1891). 


confirms  Indian  reservations  “heretofore”  or  “hereafter” 
established  by  executive  orders,  , 

Whether  the  President  might  legally  abolish,  in  whole 
or  in  part,  Indian  reservations  once  created  by  him,  has 
been  seriously  questioned  (12  L.  I>.  205;  13  L.  D,  628)  and 
not  without  strong  reason;  for  the  Indian  rights  attach 
when  the  lands  are  thus  set  aside ; and  moreover,  the  lands 
then  at  once  become  subject  to  allotment  under  the  Gem 
oral  Allotment  Act.  Nevertheless*  the  President  has  m 
fact,  and  in  a number  of  instances,  changed  the  boundaries 
of  executive  order  Indian  reservations  by  excluding  lands 
therefrom*  and  the  question  of  his  authority  to  do  so  has 
nut  apparently  come  before  the  courts,  ... 

When  by  an  executive  order,  public  lands  are  set  aside, 
either  as  a new  Indian  reservation  or  an  addition  to  an 
old  one  without  further  language  indicating  that  the 
action  is  a mere  temporary  expedient,  such  lands  are 
thereafter  properly  known  and  designat'd  as  an  Indian 
reservation and  so  long*  at  least,  as  tLu  order  continues 
in  force,  the  Indians  have  the  right  of  occupancy  and  use 
and  the  United  States  1ms  the  title  iu  Stmldjnt/  v. 

Chandler,  1GQ  U,  S.  394;  In  re  Wilson,  140  I),  S,  57u,  __ 

But  a right  of  “occupancy”  or  “oceupunev,  and  use  m 
the  Indians  with  the  fee  title  in  the  sovereign  Ulm  Crown, 
the  original  States*  the  United  States)  is  tli&jsitfue  condi- 
tion of  title  which  has  prevailed  in  this  counXry  from  the 
beginning,  except  in  a few  instances  like  fhesg  of  the 
Cherolcees  and  Choctaws,  who  received- ■pUl^liU^or  tneu- 
new  tribal  lands  on  removing  to  the  Westr  And  the 
Indian  right  of  occupancy  is  as  sacred  m the  fee  title  of 

The  coiirts  have  applied  this  legal  theory  Indiscrim- 
inately to  lauds  subject  to  the  original  Indian  occupancy, 
to  reservations  resulting  from  the  cession  by  Indians  of 
part  of  their  original  lauds  and  the  retention  of  the  re- 
mainder* to  reservations  established  in  the  West  in  ex- 
change for  lands  in  the  East,  and  to  reservations  created 
by  treaty.  Act  of  Congress,  or  -executive  order,  out  of 
“public  lands.”  The  rights  of  the  Indians  were  always 
thoKC  of  occupancy  and  use  and  the  fee  was  in  the  United 
States.  Johnson  v.  McIntosh , b Wheat.  . >43;  Mitchell  v. 
United  States,  9 Pot.  711,  146;  Um  ted  States  j Cook  19 

Wall.  601;  Leavenworth,  etc  R.  u f ^83 

92  U.  S-  733,  742;  Seneca  Nation  v.  Christy.  162  U;  b-  M, 
98£M)  {Beetker  v.  Wetherhy,  05  U.  S.  517,  525;  Minnesota 
v/  Hitchcock.  185  U-  S.  373*  388  et  seq. ; Lone  Wolf  V; 
Hitchcock , 187  U.  S,  553;  Jones  v.  Meehan,  175  U,  S.  1, 
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Spalding  v.  Chandler,  100  V.  H.  394;  MM'addm  v.  Mountain 
V ieir  Min,  d?  M ill.  Co.,  97  Fed,  070,  073;  Gibson  v.  Anderson , 
133  Fed.  39. 

In  Spalding  v.  Chandler,  supra,  willed)  involved  an  ex- 
ecutive order  Indian  reservation,  the  Supreme  Court  said 
(pp.  402,  403)  : 

“It  has  been  settled  by  repented  adjudications  of 
this  court  that  the  fee  of  the  land  in  this  country  in 
the  original  occupation  of  the  Indian  tribes  was  from 
the  time  of  the  formation  of  this  government  vested  in 
the  United  Hiatus.  The  Indian  title  ns  against  the 
United  States  was  merely  a title  and  right  to  the 
perpetual  occupancy  of  the  land  with  tlie  privilege 
of  using  it  In  such  mode  as  they  saw  fit  until  such 
right  of  occupation  had  been  surrendered  to  the  gov- 
ernment. When  Indian  reservations  wen  created, 
either  by  treaty  or  executive  order,  tlie  Indians  held 
the  land  by  tlie  same  character  of  title,  to  wit,  the 
right  to  possess  and  occupy  the  lands  for  tlie  uses  and 
p u rposes  doing na ted.” 

In  M'Fadden  v.  Mountain  View  Min , d-  Mill . Co.,  supra, 
flic  Circuit  Court  of  Appeals  for  the  Ninth  Circuit  said 
<P-  673)  : 

“On  tlie  Dtli  day  of  April,  1372,  an  executive  order 
was  issued  by  President  Grant,  by  which  was  set 
apart  ns  a reservation  for  certain  specified  Indians, 
and  for  such  other  Indians  ns  the  department  of  the 
interior  should  see  fit  to  locate  thereon,  a certain 
scope  of  country  ‘hounded  on  the  east  and  south  by 
the  Columbia  river,  on  the  west  by  the  Oknirngnii 
river,  and  on  the  north  by  the  British  possessions/ 
thereafter  known  as  the  ‘Colville  Indian  Reservation.' 
There  can  be  no  doubt  of  the  power  of  the  president 
to  reserve  those  lands  of  the  United  .States  for  the 
use  of  the  Indians.  The  effect  of  that  executive  order 
was  the  same  as  would  have  been  a treaty  with  the 
Indians  for  the  same  purpose,  and  was  to  exclude  all 
intrusion  upon  the  territory  thus  reserved  by  any  and 
every  person,  other  than  tlie  Indians  for  whose  benefit 
the  reservation  was  made,  for  mining  as  well  as  other 
purposes/’ 

The  la  Her  decision  was  reversed  by  the  Supreme  Court 
and  on  an  entirely  different  ground  (180  tt,  S~  533) . The 
views  expressed  in  the  M'Fadden  case  wore  reaffirmed  by 
the  siiine  court  in  Gibson  v,  Anderson,  supra,  involving  a 
reservation  created  by  executive  order  for  the  Spokane 
Indians, 

The  General  Indian  Allotment  Act  of  February  8,  1887 
(24  Stat.  388,  Sec.  1),  Is  based  upon  the  same  login  theory 
ns  the  decisions  of  the  courts;  for  it  is  expressly  made 
applicable  to  “any  reservation  created  for  their  use,  either 
by  treaty  stipulation  or  by  virtue  of  an  Act  of  Congress  or 
executive  order  setting  apart  the  same  for  their  use,” 

A few  years  after  the  foregoing  opinion  was  rendered,  the 
question  raised  by  Attorney  General  Stone  ns  to  the  propriety 
of  modifying  Executive  order  reservations  by  new  Executive 
orders  received  its  legislative  answer  in  section  4 of  the  Act 
of  March  3, 1927, 3S-  which  declared : 

That  hereafter  changes  in  the  boundaries  of  reserva- 
tions created  by  Executive  order,  proclamation,  or  other- 
wise for  the  use  and  occupation  of  Indians  shall  not  be 
made  except  by  Act  of  Congress  : Provided,  That  this  shall 
not  apply  to  temporary  withdrawals  by  the  Secretary  of 
the  Interior. 

Home  years  earlier,  a general  prohibition  against  the  creation 
of  new  Executive  order  reservations  or  new  additions  to  exist- 
ing reservations  had  been  enacted,  in  these  terms; 

That  hereafter  no  public  lands  of  tlie  United  States 
shall  be  withdrawn  by  Executive  Order,  proclamation,  or 
otherwise,  for  or  as  an  Indian  reservation  except  by  act 
of  Congress/"  - 


m 34  On.  A,  G.  181,  186^189  (1924). 

313  44  Stfif.  1347. 

^ Act  of  June  SO,  1019,  sec.  27,  41  Stat,  8,  34;  Cf,  Chapter  20,  fn,  90. 


The  foregoing  statute,  which  terminates  the  practice  of  estab- 
lishing Indian  reservations  by  Executive  order,  remains  in  force 
to  this  day,  except  with  respect  to  the  Territory  of  Alaska,  where 
it  has  been  substantially  repealed  by  section  2 of  the  Act  of  May 
I,  1036.1;M  It  may  be  argued  that  the  procedure  of  establishing 
reservations  by  Executive  order  is  revived,  pro  tnnto , by  section 
8 of  the  Act  of  June  IS,  1934/-“  which  authorizes  the  Secretary  of 
the  Interior  to  add  to  existing  reservations  by  restoring  to  In- 
dian  ownership  “the  remaining  surplus  lands  of  any  Indian 
reservation  heretofore  opened,  or  authorized  to  ho.  opened,  to  sale, 
or  any  other  form  of  disposal  by  Presidential  proclamation,  or 
by  any  of  the  public-land  laws  of  the  United  States,”  Under 
this  provision,  it  has  been  administratively  hold  that  the  restora- 
tion of  land  must  he  for  the  benefit  of  the  entire  tribe  that 
would,  according  to  the  terms  of  the  cession,  be  entitled  to 
receipts  from  the  sale  thereof,  rather  than  to  a fraction  of  the 
tribe  to  which  tlie  land  formerly  belonged/" 

Executive  orders  setting  apart  public  lands  for  Indian  reserva* 
tions  or  Indian  use  are  by  no  means  uniform.  Perhaps  the  most 
common  type  of  order  is  that  which  presumes  to  set  apart  a 
designated  area  for  the  use,*”  or  use  and  occupancy, ,3"  or  as  a 
reservation  138  for  a particular  tribe  or  tribes  of  Indians.  Fre- 
quently the  order  uses  the  term  ’‘permanent  use  and  occu- 
pancy,” 148  Other  orders  of  this  type  provide  that  designated 

?B?  49  Stat,  1250.  gee  Chapter  21,  hoc,  8, 
iS-4g  Stat.  984.  25  U.  S.  C,  403. 

,5n  Op.  Sol,  I.  IX,  M.296HI,  February  19,  1938  (Chippewa)  ; Op.  SoL 
I.  D.,  M. 29791,  August  1.  1938  (Red  Lake  Chippewa),  Where  there  la 
n preexisting  lien  against  land  restored  to  tribal  ownership,  it  has  been 
Administratively  decided  that  such  linn  remains  unaffected  by  the  rcsto- 
ration  and  may  be  enforced  by  judicial  process. 

t 13T Executive  order,  March  12,  3873  (Monpa  River);  Executive  order, 
November  4,  1878  (Leech  Lake)  ; Executive  order,  November  4,  1873 
(Quiniilelt)  ; Executive  order,  February  25,  1874  (Skokomish)  ; Execu- 
tive order.  May  20,  1874  (Leech  Lake)  ; Executive  order  May  20,  1874 
Winncbaffoftliish)  ; Executive  order,  November  11,  1907  (Jlcnrilla 

Apache)  ; Executive  order,  June  2,  1911  (Hualupiii)  ; Executive  order. 
May  29,  1912  (Ilualapfti)  ; Executive  order,  March  11,  1912  (Smith 
River)  ; Executive  order.  April  24.  1912  (Chuckcknnsles  Band)  * Execu 
tive  order,  February  10,  1013  (Navajo);  Executive  order,  May’s,  1913 
(Navajo)  ; cf.  Executive  order,  February  12,  1875  (Lemhi)  (“for  tile  ex- 
clusive use”)  ; see  Executive  order,  December  iQ.  1900  (Jemez  Pueblo) 
(“for  the  use  and  benefit  of”),  amended  by  Executive  order,  September  I, 
1911  ( Jemez  Pueblo)  ; Executive  order,  March  23,  1914  (Goshute)  ; Ex- 
ecutive order,  November  10,  1914  (Gold  Springs)  ; Executive  order, 
October  4,  1915  (Jomez  Pueblo)  ; Executive  order,  June  18  1917  (Win- 
neiiiucca)  ; Executive  order,  February  8,  1918  (Winnemucca) . 

i3K  Executive  order,  November  22,  1878  (Luniini)  ; Executive  order 
March  1G,  1877  (Zuni  pueblo),  amended  by  Executive  order,  May  1 1888 
(Zuni  Pueblo)  ; Executive  order,  June  8,  38SO  (Suppaj)  ; Executive  order, 
November  23,  1880  (Suppai)  ; Executive  order,  January  18,  1881  (Spo- 
kane) * Executive  order,  March  31,  1882  (Suppai)  7 Executive  order 
December  16,  1882  (Moqui)  ; Executive  order,  January  4,  1883  (Huala- 
pni)  ; Executive  order,  November  26.  1884  (Northern  Cheyenne)  * Execu 
tivo  order.  February  11,  1887  ( Jlcnrlila  Apache)  r Executive  order,  March 
14,  1887  (Mission)  ; Executive  order,  Juno  13,  1902  (San  Felipe  Pueblo)  * 
Executive  order,  September  4,  1902  (Njirnbe  Pueblo)  ; Executive  order 
July  29,  1905  (Santa  Clara  Pueblo)  ; of.  Executive  order,  May  6,  1913 
(Colony  or  Nevada)  (“for  the  Nevada  or  Colony  Tribe”)  ■ Executive 
order,  September  27,  1917  (Coco pah). 

1flu Executive  srdor,  November  8,  1873  (Coeur  D’Alene):  Executive 
order,  July  3,  1875  (Monpu  River)  ; Executive  order,  May  10  1877  (Car- 
lin Farms)  ; ExenMive  order,  April  16,  1877  (Duck  Valley)'*  Executive 
order.  February  7,  1879  (Southern  Ute)  • Executive  order,  March  18 
1879  (White  Earth)  ; Executive  order,  June  27.  1879  (Drifting  Goose)  * 
Executive  order,  September  21,  1880  (JicaHila  Apache)  ; Executive  order 
December  20,  1881  (Vermillion  Lake)  ; Executive  order,  January  5^  1882 
(Uncoinpahgre)  ; Executive  order,  September  11,  1893  (Hob)  ; Executive 
order,  May  6,  1888  (Mission)  ; Executive  order,  April  12,  1893  (Osette)* 
Executive  order,  June  28,  1911  (Seminole)  5 Executive  order,  March  23 
1914  (Kalispel)  Executive  order,  January  14,  1916  (Papago). 

Executive  order,  December  27,  1875  (Mission);  Executive  order. 
May  15,  1876  (Mission)  ; Executive  order,  April  19,  1879  (Columbia  or 
Moses)  ; Executive  order,  March  6,  1880  (Columbia  or  Moses)  ? Executive 
order,  March  2,  3 881  (Mission)  ; Executive  order,  June  19,  1883  (Mia= 
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lands?  shall  be  4iset  apart  as  additions  to”  named  reservations, 541 
or,  I hat  the  boundaries  of  a designated  reservation  are  ‘ex- 
tended to  inelndo* *'  u‘  specified  lands.  Occasionally  an  order 
merely  reeitos  the  boundary  of  the  reservation  it  presumes  to 
establish.”3  Another  type  of  order  restores  theretofore  reserved 
lands  to  the  puhik*  domain  and  withdraws  in  lieu  thereof  certain 
designated  land  to  be  set  apart  for  an  Indian  reservation,144  or 

siioii)  ; Executive  order,  June  30,  1883  (Deer  Creek)  i Executive  order, 
Alikas!  15,  (Inwa)  ; Executive  order,  August  15,  1883  (Kickapoo)  \ 

Exerntivo  order,  January  29,  18S7  (Mission)  ; Executive  order,  February 
If),  1S89  (Qulllelnite)  ; Executive  order,  March  19,  1900  (Northern 
Cheyenne)  ; Executive  order,  August  11,  1915  (faiuto). 

144  Executive  order.  October  26,  1872  (Makah)  ; Executive  order, 

October  29,  1873  ( Wi iinelmgophisdu  l Executive  order,  November  22,  1873 
(Colorado  River)  \ Executive  order,  April  9,  1874  (Muckle.shoot)  * Execu- 
tive order,  November  16,  1874  (Colorado  River  ; Executive  order,  Janu- 
ary 11,  1875  (Standing  Rock)  ; Executive  order,  January  11,  1875  (Chey- 
enne River)  ; Executive  order,  January  it,  1875  (Crow  Crock)  ; Executive 
order,  January  li,  1875  (Lower  Brule)  ; Executive  order,  January  ll, 
IP"  f Rosebud)  ; Executive  order.  March  16,  1875  (Standing  Rock)  * 
iSxei  dive  order,  April  13,  1875  (Blnckfcct ) ; Executive  order,  October 
20,  1875  (Crow)  ; Executive  order,  April  13,  1875  (Fort  Belknap)  ; 
Executive  order,  April  13,  1875  (Fort  Peek)  ; Executive  order,  May  15, 
1875  (Malheur)  ; Exri'Utivi1  order.  May  20,  1875  (Crow  Creek)  ; Executive 
order.  May  20,  1875  (Rosebud)  ; Executive  order,  November  22,  1875 
(Confederated  Uto)  * Executive  order.  May  15,  1870  (Colorado  River)  ; 
Executive  order,  August  31,  1870  ( IMmu  and  Mnriegpu)  ; Executive  order, 
November  28,  1876  (Standi  tig  Rock)  ; Executive  order,  October  29,  1878 
(Ntivujo)  ; Executive  order.  January  10.  1879  (Pima  and  Maricopa)  ; 
Executive  order,  January  6,  1880  (Navajo)  ; Executive  order.  January  24, 
1882  (Great  Sioux)  ; Executive  order.  January  24,  1882  (Pine  Ridge)  ; 
Executive  order,  May  5.  1882  (Pima  and  Maricopa)  i Executive  order, 
November  15,  1883  I Pima  and  Maricopa)  ; Executive  order.  May  4,  1886 
(Duck  Valley)  ; Executive  order,  November  2L,  1892  (Red  Lake)  ; Execu- 
tive order.  July  31,  1903  (Mmtpa  River);  Executive  order,  March  10, 
1905  (Navajo)  ; Executive  order,  November  9,  1007  (Navajo)  ; Executive 
order,  July  1,  1910  (Duck  Valley)  ; Executive  order,  October  20,  1910 
(Salt  River)  ; Executive  order,  Dectunher  1,  1910  (Fort  Mojave)  ; Execu- 
tive order,  July  Hi*  1911  (Pima  and  Maricopa)  ; Executive  order,  October 
28,  1012  (Monpa  River)  ; Executive  order,  November  26,  1912  (Moapn 
River)  : Executive  order,  June  2,  1013  (Gila  River)  ; Executive  order, 
April  13.  1914  (Los  Coyotes)  ; Executive  order,  November  12,  1915  (Ute)  ; 
Executive  order.  April  29,  lOltj  (Pump  or  Fort  Indoiiemlcnco)  ; of.  Execu- 
tive order.  September  4,  1902  ( Numbe  Pueblo)  {“Provided  further.  That 
it  at  any  time  the  lands  covered  by  any  valid  claims  shall  be  relinquished 
to  the  United  States,  or  llu*  claim  lapse,  or  the  entry  be  canceled 
* # *,  such  lauds  ylmll  be  added  to  * * * the  rtwrvutloii  hereby 

set  apart  * * *").  Accord:  Executive  order,  June  13,  1902  (San 

Felipe  Pueblo)  ; Executive  order,  July  29,  1905  (Santa  Clara  Pueblo), 
142  Executive  order,  October  16,  1891  (floopa)  $ cf.  Executive  order, 
July  26,  1870  (Round  Valley)  (“as  an  extension  thereof*1)  ; Executive 
order,  August  17,  1876  (Confederated  Ute)  (“set  aside  as  a part  of’). 
Accord  ; Executive  order,  August  8,  1917  (Fort  Bidwull), 

14a  Executive  order,  September  9.  1873  (Swinomish  Reservation-Perrys 
Island)  ; Executive  order,  December  23,  1873  (Tulallp  or  Snohomish), 
144  Executive  order,  November  9,  1855  (Siletz)  ; Executive  order,  Febru- 
ary 21,  1856  (Red  Cliff)  ; Executive  order,  January  20,  1857  (Mucklc- 
Rlioot)  ; Executive  order,  January  20,  1857  (NisquaUy)  ; Executive  order, 
January  20,  1857  (Puyallup)  ; Executive  order,  June  30,  1857  (Grnudc 
Ronde)  ; Executive  order,  October  3,  1861  (Uintah  Valley)  ; Executive 
order,  January  15,  1884  (Bosque  Redondo)  ; Executive  order,  July  8, 
1864  (Chehalis)  ? Executive  order,  October  21,  1864  {Tort  Madison)  ; 
Executive  order,  March  20,  1867  (Santee)  • Executive  order,  August  10, 
1869  (Cheyenne  and  Antpnho)  ; Executive  order,  April  12,  1870  (Fort 
Barthold)  ; Executive  order,  March  14,  1871  (Malheur)  ; Executive  order, 
April  0,  1872  (Colville)  ; Executive  order,  July  2,  1872  (Colville)  ; Execu- 
tive order,  September  12,  1872  (Malheur)  ; Executive  order,  January  2, 
1873  (Makah)  ; Executive  order.  May  29,  1873  (Fort  Stanton  or  Mescalero 
Apache)  ; Executive  order,  September  6,  1873  (Puyallup)  ; Executive 
order,  October  3,  1873  (Tule  Elver)  ; Executive  order,  October  21,  1873 
(Makah)  ; Executive  order,  February  2,  1874  (Fort  Stanton  or  Mescal cro 
Apache)  ; Executive  order.  February  12,  1874  (Moapa  River)  ; Executive 
order,  March  19.  1874  (Walker  River)  ; Executive  order,  March  23,  1874 
(Pyramid  Lake  or  Truckee)  ; Executive  order,  October  20,  1875  (Fort 
Stanton  or  Mcstalero  Apache)  ; Executive  order,  December  21,  1875 
(Hot  Springs)  ; Executive  order,  June  14,  1879  (Pima  and  Maricopa)  : 
Executive  order,  July  13,  1880  (Fort  Berthold)  i Executive  order,  May  19, 
1S82  (Fort  Stanton  or  Mescalrro  Apache)  ; Executive  order,  January  9. 
1884  (Yuma)  ; Executive  order,  June  3,  1884  (Turtle  Mountain)  ; Exeeu- 
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ns  nil  addition  to  an  established  reservation.145  Various  combi- 
nations of  the*  foregoing  typos  nmy  bo  found  in  other  orders,14” 

In  some  of  the  orders  the  designation  of  additional  Indian 
beneficiaries  of  the  reservation  to  he  established  is  delegated  to 
administrative  discretion.  These  orders,  typically,  provide  that 
given  lands  shall  be  set  apart  for  the  use  and  occupancy  of  cer- 
tain named  bands  or  tribes  and  “such  Indians  as  the  Secre- 
tary of  the  Interior  may  see  fit  to  locate  thereon,”  I4‘  Un- 
der another  type  of  order  the  land  is  withdrawn  and  set  apart 
for  an  indefinite  period,  the  duration  of  which  is  conditioned  upon 
the  happening  of  a named  event-  For  example,  the  Executive 
order  of  November  14,  1901,  provides  that  designated  land  be 
•‘withdrawn  from  sale  and  settlement  until  such  time  as  the 
[Navajo]  Indians  residing  thereon  shall  have  been  settled  perma- 
nently under  the  provisions  of  the  homestead  laws  or  the  general 
allotment  net  * m *’%148  Yet  another  type  of  order,  merely 
provides  that  designated  land  be  set  apart  for  Indian  purposes,”0 
In  some  cases  a particular  purpose  is  designated. ,ec 

tive  order,  October  l,  1886  (Chelmlls)  ; Executive  order,  December  4, 
1888  (Umatilla)  ■;  Executive  order,  July  12.  1895  (Cheyenne  and  Arupa* 
ho)  ; Executive  order,  February  17,  1912  i Navajo)  ; Executive  order, 
Dor  ember  3,  1912  (Pnpago)  ; Executive  order,  February  1,  1917  (Pnpago). 

145 Executive  order,  February  2,  1911  (Fort  Mohave)  ; Executive  order. 
May  15,  1905  (NnVnjo). 

1L  f/t.  Executive  order,  December  14,  1872  (Chirico bun  and  White 
Mountain)  (“It  in  hereby  ordered  that  the  following  tract  of  country 
be  * * * tspt  apart  * * * for  certain  Apaclie  Indians  * * * 

Jo  he  known  ns  the  ’Chiricaliua  Indian  Reservation’  * * V It  is  also 

hereby  ordered  that  the  reservation  heretofore  set  apart  for  certain 
Apache  Indians  * + * known  as  the  'Camp  Grant  Indian  Reserva- 
tion,’ be  * * * restored  to  the  public  domain.  It  is  also  ordered  that 

the  following  tract  of  country  he  * * * added  to  Hus  White  Mountain 

Indian  Reservation  * * 

1-17  Executive  order,  April  9.  1874  (Hot  Springs)  ; Executive*  order, 
July  1,  1874  (Papiiga)  ; Executive  order,  December  12,  1882  (Giin  Bend)  | 
Executive  order,  December  21,  1882  (Turtle  Mountain)  ; Executive  order, 
Ju!jt  6,  1883  (Yuma)  ; Executive  order,  August  15,  1883  (Iowa)  ; Execu- 
tive order,  January  9,  1884  (Yuma)  » Executive  order,  September  15, 
1903  (Camp  McDowell)  ; Executive  order,  December  1,  1910  (Fort 
Mojave)  ; Executive  order*  February  2,  1911  (Fort  Mojave)  ; Executive 
order,  March  22,  1911  (Snit  River)  ; Executive  order,  September  28.  1911 
(Sait  River)  ; Executive  order,  May  8,  1911  (Tima  and  Maricopa)  ; 
Executive  order.  May  28,  1912  (Papago)  ; Executive  order,  January  14. 
1913  (Pa lute  and  Shoshone)  ; Executive  order,  March  4,  1915  (Fund  3)n 
Lac)  *,  Executive  order.  August;  2,  1910  (PnHite)  ; Executive  order,  April 
21,  1916  (Shobit  or  Shlvwits)  ; Executive  order,  January  15,  1917 
(Niivnjii)  ; Executive  order.  Match  21,  1917  (Laguna  Pueblo)  ; Executive 
order,  July  17,  1917  (Kaibab)  ; Executive  order.  February  15,  1918  (Skull 
Valley)  ; Executive  order,  March  23,  1018  (Western  Sboihone). 

*4*  Similar  in  effect  is  the  Executive  order  of  May  7,  1017  (Navajo) 
which  provides  that  designated  land  be  “set  aside  temporarily  until 
allotments  in  severalty  can  be  made  to  tho  Navajo  Indians  living  thereon, 
or  until  Home  other  provision  can  be  made  for  their  welfare-.*'  Accord  \ 
Executive  order,  January  19,  1918  (Navajo),  Sec  also  Executive  order. 
May  9,  1912  (Paiute)  (“until  their  suitableness  for  allotment  purposes 

* * * iniiy  be  fully  investigated1')  ; Executive  order,  December  13,  1910 

(Coeur  d'AU-ne)  (“as  an  addition  to  the  Indian  school  and  agency  site 

* * * until  such  time  as  it  shall  be  no  lunger  Deeded  and  w-d  for 

this  purpose1*). 

*4-' Executive*  order,  September  22,  1866  (Shonlwater)  ; Executive  order, 
June  28,  1876  (Iloopn)  ; Executive  order,  August  25,  1877  (Mission)  ; 
Executive  order.  September  29,  1877  (Mission)  ; Executive  order,  March  9, 
1881  (Mission)  ; Executive  order,  June  27,  1882  (Mission;  , Executive 
order,  November  10,  1SU2  (Navajo)  ; Executive  order,  May  24,  11)11 
(Navajo),  Cf,  Executive  ordm-,  August  34,  1914  (Chuckekanzle)  (“for 
Indian  use**)  ; Presidential  proclamation,  August  31,  1915  (Cleveland 
National  Forest — Mission  Indians). 

3W'  Executive  order,  July  12,  1884  (Chlllocco  School  Reservation)  (“for 
the  sr tt lenient  of  such  friendly  Indians  * * * as  have  been  or  who 

may  hereafter  he  educated  at  the  Chlllocco  Indian  Industrial  School’*)  ; 
Executive  order,  October  3,  1884  (Pueblo  Industrial  School  Reservation)  % 
Executive  order,  July  0,  1895  (Cheyenne  and  Arupaho)  ; Executive 
order,  December  22,  1S98  (Hutiilnpai)  (*‘for  Indian  school  purposes’' ) . 
Accord  ^ Executive  order,  May  14,  1900  (Huallapai)  ; Executive  order,  No- 
vember 26,  1902  (Greenville  Indian  School)  ; Executive  order,  February  5, 
1906  (Uintah)  (“he  * * * temporarily  set  apart  to  the  Protestant 
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It  wil]  be  noted  that  the  loregoing  types  of  order  lire  all 
similar  in  certain  respects.  In  each  it  is  decreed  that  certain 
designated  land  be  set  apart  in  a designated  manner  for  a named 
purpose.  In  contradistinction  to  these  is  the  type  of  Executive 
order  which,  though  it  effects  the  same  purpose,  namely,  the 
setting  apart  of  designated  land  fur  a particular  purpose,  may 
more  accurately  be  termed  Executive  approval  than  Executive 
order.  The  typical  situation  wherein  this  Executive  approval  is 
found  arises  where  agents  of  the  War  or  Interior  Departments 
of  their  own  discretion  set  aside  designated  lands  and  notify  the 
Executive  department  of  such  action.  In  eonfirnmnce  thereof 
the  Executive  may  indicate  his  approval  either  by  affixing  bis 
signature  to  the  official  notification  or  by  issuing  an  order  con- 
firming same.431  Needless  to  say  this  type  of  Executive  order  Is 
of  equal  validity  with  the  orders  hereinbefore  mentioned.46* 
Comparatively  few  questions  have  arisen  as  to  the  interpreta- 
tion of  Executive  orders  establishing  Indian  reservations.  (hie 
such  question  was  raised  before  the  Court  of  Claims  in  the  case 
of  Cron>  Nation  v.  United  States.1**  According  to  that  court,  the 
phrase  in  controversy  reserving  an  area  for  the  Crow  tribe  “and 
such  other  Indians  as  the  President  may,  from  time  to  time, 
locate  thereon”  1M  gave  to  the  Crow  tribe 

Episcopal  Church  for  missionary  and  cemetery  purposes  for  the  benefit  of 
the  Ute  I ml  tuns  so  long  ns  Used  therefor.")  * Executive  order,  July  (I, 
1012  (Rosebud).  Of.  Executive  order.  June  10,  1911  (Pnpago)  (“for 
school,  agency,  ami  other  necessary  uses”)  ; Executive  order,  January 
17,  1912  (Skull  Valley  Band)  j Executive  order,  May  29.  1912  (Deep 
Creek  Rand)  ; Executive  order,  July  22,  1916  (Fnlute)  ("for  use 
* * * ns  a cemetery  and  camping  ground”)  ; Executive  order, 
March  15,  1018  (Walker  River)  ("as  a grazing  reservation”)  4 
in  Executive  order.  May  H,  1855  (Isabella)  ; Executive  order,  August  9, 
1855  (Ottawa  and  Chippewa)  ; Executive  order,  September  25,  1855 
(Ontonagon)  ; Executive  order,  May  22,  1856  (Mendocino)  ; Exeou. 
tive  order,  December  21,  180S  (Fond  I)u  Lac)  ; Executive  order,  April  16, 
1864  (Little  Traverse)  j Executive  order,  February  27,  I860  (Niobrara  or 
Santee  SSoux)  ; Executive  order,  July  20,  1806  (Niobrara  or  Santee 
Sioux)  ; Executive  order,  June  14,  1867  (Fort  Ilnll)  ; Executive  order, 
June  14,  1867  (Coeiir  D’Alene)  ; Executive  order,  November  10,  1867 
(Niobrara  or  Santee  Sioux)  * Executive  order,  January  10,  1868  (Chey- 
enne and  Aropnho  Hal  thread)  ; Executive  order,  July  30,  1869  (Fort 
Hall)  ; Executive  order,  January  31.  1870  (Mission)  ; Executive  order. 
■March  30,  1870  (Round  Valley)  * Executive  order,  November  9,  1871 
(Fort  Apache)  : Executive  order,  November  9,  1871  (White  Mmmtnin)  ; 
Executive  order,  January  0,  1873  (Tide  River)  ; Executive  order,  July  5, 
1873  (Blackfeet)  ; Executive  order,  July  5,  1873  (Fort  Belknap)  j Execu- 
tive order.  July  5,  1S73  (Fort  Peck)  ; Executive  order,  March  10,  1874 
(Walker  River)  ' Executive  order,  September  19,  1880  (Fort  Mojave)  ; 
Executive  order,  November  16,  1885  (Klamath  River). 

153  C'A  United  States  v.  Walker  River  Irr,  Btxt.,  104  F 2d  334  (C  r a 
9,  1939). 

168  81  C.  C1b.  238  (1935), 

Of,  fn,  38,  supra. 


* * * only  the  right  to  reside  upon  the  reservation,  so 

set  apart  by  Executive  order,  and  did  not  confer  upon 
them  any  definite  title  or  particular  interest  in  the  land. 
It  was  in  the  nature  of  a tenancy  by  sufferance  or  resident 
tial  title.  * * * The  Executive  order  reserves  to  the 

President  the  right  to  put  other  Indians  on  the  reserva- 
tion and  this  could  not  lie  clone  if  a statutory  title,  as 
tenants  in  common,  was  given  to  these  five  tribes  alone 
(Pp.  278,  279.) 

Where  an  Executive  order  establishes  an  Indian  reservation 
in  an  area  previously  reserved  for  reservoir  purposes,  it  has  been 
held  that  the  later  Executive  order  supersedes  the  earlier 
order.185 

It  lias  been  held  that  a reservation  In  the  nature  of  an  Execu- 
tive order  reservation  may  be  established  without  a formal  Ex- 
ecutive order  if  a course  of  administrative  action  is  shown  which 
had  for  its  purpose  the  inducing  of  an  Indian  tribe  to  settle  in  a 
given  area  and  if  the  area  has  thereafter  been  referred  to  and 
denit  with  as  an  Indian  reservation  by  the  Executive  branch 
of  the  Government.1^ 

Likewise  it  has  been  held  that  an  Executive  reservation  may 
he  created  by  administrative  action  prior  to  the  formal  issuance 
of  HU  Executive  order,  the  effect  of  such  order  being  simply  to 
give  “formal  sanction  to  wlmt  had  been  done  before/’  m 

Occasionally  a treaty  leaves  a good  deal  of  discretion  to  ad- 
ministrative authorities  in  establishing  a reservation,  and  the 
courts  must  look  to  administrative  correspondence,  maps,  and 
oilier  records  to  determine  the  date,  extent,  ami  character  of  the 
reservation.  Here  we  are  on  the  borderline  between  treaty  and 
Executive  order  reservations,™  In  fact,  the  connection  between 
treaty  arul  Executive  order  is  characteristic  of  many,  if  not 
most,  of  the  early  Executive  orders  and  provides  a legal  basis  of 
unquestioned  validity  for  such  Executive  orders. -K> 


,5SOp.  Sul,  I,  D„  M. 28589,  August  24,  1936. 

ir,°  Old  Winnebago  and  Crow  Creek  Reservation,  18  Op,  A G 141 
(1885). 

157  Northern  Pacific  Ry.  Go,  V,  Wintrier,  246  U.  S.  283  (1918)’,  affg 
230  Fell.  591  (C.  C.  A,  9,  1916). 

188  Spalding  v.  Chandler , 160  U,  S.  304  (1896), 

160  In  the  present  instance,  the  orders  of  May  29,  3873,  February  2, 
1874,  and  October  20*  1875,  not  only  confirmed  Indian  rights  of  use  and 
occupancy  (34  op.  Atty,  Gen.  181,  187),  but  were  Issued  In  pursuance 
of  obligations  toward  the  Apnche  Indians  undertaken  by  the  United  States 
In  the  Treaty  of  July  3,  1852,  10  St  at.  979,  In  which  the  Government 
Jig  reed  “at  its  earliest  convenience”  to  "designate,  settle,  and  adjust  their 
territorial  boundaries.”  Memo,  Sol.  L B,,  Jane  28,  1940  (Mescaiero 
Apache). 


SECTION  8.  TRIBAL  LAND  PURCHASE 


That  a tribe  may  acquire  land  in  its  own  name  is  a conse» 
auence  of  its  general  contractual  capacity,  discussed  in  Chapter 
14  of  this  volume.  In  the  exercise  of  this  capacity  various  tribes 
have,  from  time  to  time,  purchased  lands  (using  the  term  “pur- 
chase” in  its  technical  sense  to  include  acquisition  through  gift 
and  devise  ns  well  as  bargain  and  sale),  and  the  validity  of  snch 
purchases  has  been  recognized  legislatively  100  and  judicially,"1 

A notable  instance  of  land  acquisition  is  found  in  the  history 
of  the  Eastern  Band  of  Cherokee  Indians  of  North  Cnmiina, 
The  individual  members  of  the  band  had  the  for;  >Uh?  m * .i^  ifle 

j«  Puchlo  Lauds  Act  of  June  7,  1924,  43  Stnt.  63  K ; ) - ..f/.^  eh  3. 
1875,  18  Siat.  420,  447  (Eastern  Cherokeeg)  ; Act  of  Auffiitft  2>ia2.  27 
Stai,  348  (Eastern  Cherokees)  ; Act  of  March  3,  1925,  43  Stnt.  1 1 41.  H4S- 
1149  (Choctaw), 

161  Garcia  v.  United  States , 43  F.  2d  873  (C.  C.  A.  10,  1930)  * Puebla  Be- 
Taos  v.  Archuleta,  04  F.  2d  807  (C,  C,  A.  30,  1933)  ; United  States  v 
7,ms  4ct«5  Of  Land , 97  F,  2d  417  (C,  C*  A,  4,  1938). 


Ilmt  land  purchased  with  individual  funds  should  be  held  under 
a single  title,  first  by  a private  trustee,  then  by  the  incorporated 
band,  and  finally  (by  cession  from  the  band)3*3  by  the  United 
States  in  trust  for  the  band.  Always  resisting  allotment,  the 
hand  has  maintained  its  lands  intact,  in  sharp  contrast  to  the 
fate  of  its  fellow  tribesmen  In  Oklahoma.163 

From  time  to  time,  the  Secretary  of  the  Interior  has  been 
authorized  to  purchase  lands*  fbr  Indian*  tribes.  Such  legisla- 
tion, where  specific,  has  been  dealt  with  under  the  heading 
“Statutory  Reservations.”  Where  the  legislation  creates  a gen- 
eral authority,  the  process  of  establishing  reservations  by  pur* 
chase  resembles  the  process  whereby  the  tribe  itself  undertakes 
to  acquire  lands. 

The  acquisition  of  land  by  the  Secretary  of  the  Interior  for 


162  See  Act  Of  June  4,  1924,  43  S.tat.  376. 

infl  See  United  States  v,  7,f 05.3  Acres,  97  F.  2d  4l7, 
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an  Indian  tribe,  through  purchase,  gift,  exchange  or  assignment 
or  through  relinquishment  of  land  by  individual  Indians,  is 
authorized  by  section  5 of  the  Act  of  June  IS,  I934,in4  It  has  been 
held  that  the  purpose  of  “providing  land  for  Indians”  is  served 
by  an  exchange  transaction  ■whereby  an  individual  Indian  trans- 
fers allotted  land  to  the  tribe  In  exchange  for  an  assignment  of 
occupancy  rights  in  the  same  or  in  another  tract,  since  the  tribe 
through  this  transaction  acquires  a definite  interest  in  the 
land  over  and  above  the  transferror’s  retained  occupancy  right.1”1 
Where  a tribe  exchanges  land  with  a non-Indian,  under  this 
section,  the  value  of  the  land  acquired  must  be  equal  to,  or 
greater  than,  the  value  of  the  land  ceded,  since  the  purpose  of 
section  5 is  to  increase  the  tribal  estate  rather  than  to  open  the 
way  to  its  alienation,1* 

Relinquishments  of  individual  timber  and  mineral  rights  to 
the  tribe  have  been  made  in  consideration  of  other  similar  re* 
Unquishments  by  other  members  o£  the  tribe,101  The  result  of 
such  a transaction  is  that  each  member  of  the  tribe  has  an 
undivided  interest  in  the  entire  mineral  and  timber  wealth  of 
the  reservation,  instead  of  a particular  interest  in  the  possible 
timber  and  mineral  wealth  of  his  own  allotment. 

It  has  been  held  that  a tribe  may  purchase  allotted  lauds 
in  heirship  status  where  such  lands  are  offered  for  sale  by  the 
Secretary  of  the  Interior.168  The  mechanics  of  such  a transaction 
are  elsewhere  discussed,103* 

The  acquisition  of  land  by  one  tribe  from  another  was  at  one 
time  a common  method  of  acquiring  tribal  property.  The  dis- 
tinction between  such  a transfer  and  a transaction  whereby  one 
tribe  is  dissolved  and  its  members  incorporated  in  another  tribe, 
is  carefully,  analyzed  by  the  Supreme  Court  in  the  case  of  Chero- 
kee Nation  v.  Journey  mice?™ 

For  some  time  it  was  doubted  whether  land  conveyed  to  an 
Indian  tribe  by  private  parties  was  within  the  protection  of  the 
Federal  Government.  These  doubts  were  largely  dissipated  by 
the  case  of  United  States  v,  7 ,405,3  Acres  of  Land,™  in  which  it 
was  held  that  lands  of  the  Eastern  Cherokees  of  North  Carolina 
were  not  subject  to  a claim  of  adverse  possession.  In  an  opinion 
which  illuminates  the  subject,  the  court  declared,  per  Parker,  J. : 

As  we  were  at  pains  to  point  out  in  the  TV  right  Case, 
it  makes  no  difference  that  title  to  the  land  in  controversy 
was  originally  obtained  by  grant  from  the  state  of  North 
Carolina  or  that  the  Indians  are  citizens  of  that  state 
and  subject  to  its  laws.  The  determinative  fact  is  that 


im  48  Stat.  084,  25  TL  S.  C,  485, 
w Memo.  Sol.  I.  D.,  April  4,  1035. 

Memo.  Sol.  I-  D.,  February  3,  1037* 

Sol.  I,  D-,  October  7,  1037  (Jicarllla  Apache). 
i«Memo,  Sol.  I.  B,,  August  14,  1937. 

^See  Chapter'll.  see.  GC.  On  tbe  disposition  of  reimbursable  debts 
:bargeable  to  the  estate,  see  Memo.  Sol.  I.  January  2,  1*H0’ 

1?u155  U-  S.  198  (1894),  aff'g.  Journcycakc  ▼.  Cherokee  Nation,  28 
1 Qlg  281  (1893).  Accord  : Cherokee  Nation  y.  Blackfeathcr*  155  U.  s. 
lis  (1804). 

173  97  F.  2d  417  (C.  G.  A,  4,  1938). 


the  federal  government  has  assumed  towards  them  the 
same  sort  of  guardianship  that  it  exercises  over  other 
tribes  of  Indians,  from  which  it  results  that  tlimr  prop- 
erty becomes  an  instrumentality  of  that  government  tor 
the  accomplishment  of  a proper  governmental  purpose  and 
may  not  he  taken  from  them  by  contract,  adverse  posset 
sion,  or  otherwise,  without  its  consent.  United  States  v. 
Candelaria , 271  XL  S.  432,  440,  46  S. 

1023;  United  States  v,  Minnesota,  270  TL  S.  181,  106  46  b. 
Ct  208  301  70  L.  Ed.  539;  United  States  v.  Sandoval , 
*>31  IT  S 28  ’34  S.  Gt  1,  58  L.  Ed,  107;  Heckman  v.  United 
States  224  U ■8.  413,  488,  32  S.  Ct.  424,  56  U Ed.  8?0. 
Indeed  a statute  of  the  United  States  expressly  forbids 
the  acquisition  of  lands  of  any  Indian  tribe  by  purchase, 
grant,  lease  or  other  conveyance,  except  by  treaty  or  con- 
vention and  subjects  to  penalty  anyone  not  being  employed 
under  the  authority  of  the  United  State*  who  attempts 
to  negotiate  such  treaty.  IU  S.  I 2116,  25  lj.  C.  A,  | 1 < . 
This  statute  protects  Indians  such  as  these  as  well  as  the 
nomadic  tribes.  United  States  v.  Candelaria , supra  And 
the  protection  is  not  affected  by  reason  of  the  fact  that 
the  band  has  been  incorporated  under  a state  charter 
and  attempts  to  take  action  thereunder.  United  States  v. 
Boyd  supra , 4 Cir„  83  F.  547,  553.  Certainly  if  the  land 
was  not  alienable  by  the  Indians,  title  could  not  he  ob- 
tained as  against  them  by  adverse  possession.  Schrvni-p- 
xchcr  v.  Stockton , 183  U.  S.  290,  295,  22  S.  Ct,  107  46  L Ed. 
203;  Garcia  v,  United  States,  10  Cir.,  43  F.  2d  8 <3,  (”P* 
422-423. ) 

* * * * * 

If  adverse  possession  will  not  give  title  under  state 
Statutes  of  limitation  against  restricted  allotments  or 
individual  Indians,  a fortiori  such  possession  cannot  give 
title  to  lands  held  in  trust  for  the  common  benefit  of  the 
tribe  over  which  the  United  States  exercises  guardianship. 
It.  is  beyond  the  power  of  the  state,  either  through  statutes 
of  limitation  or  adverse  possession,  to  affect  the  interest 
of  the  United  States ; and  the  United  State*  manifestly 
has  an  interest  in  preserving  the  property  of  these  wards 
of  the  government  for  their  use  and  benefit  As  said  m 
the  Heckman  Ga-SC,  supra  (32  S.  Ct.  page  432),  If  these 
Indians  may  be  divested  of  their  lands,  they  will  be  thrown 
back  upon  the  Nation  a pauperized,  discontented 
people.”  The  lands  held  for  them  are  thus  an  instrumen- 
tality in  the  discharge  of  the  duty  which  the  government 
has  assumed  toward  them.  Title  to  it  can  no  more  he 
acquired  by  adverse  possession  under  state  statute,  than 
to  laud  held  for  other  governmental  purposes.  U* 

A further  step  in  assimilating  the  status  of  lands  purchased 
for  Indians  to  the  status  of  treaty,  Executive  order,  and  statutory 
reservations  was  taken  in  the  Act  of  February  14,  192.V  which 
extended  the  provisions  of  the  General  Allotment  Act  as 
amended,  which  in  terms  covered  only  reservations  created 
“either  by  treaty  stipulation  or  by  virtue  of  an  act  of  Congress 
or  executive  order  setting  apart  the  same  for  their  use,”  to  “all 
lands  heretofore  purchased  or  which  may  hereafter  be  pur= 
chased  by  authority  of  Congress  for  the  use  or  benefit  of  any 
individual  Indian  or  band  or  tribe  of  Indians.” 


w 42  Stat,  1246. 

173  Act  Of  February  8,  1887,  24  Stat  388, 
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The  analysis?  of  tribal  rights  in  land  is  complicated  by  the  fact 
that  all  of  the  territory  of  the  United  States  (with  the  possible 
exception  of  Oregon  territory)  was  at  one  time  subject  to  some 
other  sovereignty,  and  it  has  been  the  consistent  policy  of  the 
United  States  to  respect  rights  in  real  property  recognized  under 
such  prior  sovereignty*  This  policy,  based  upon  international 
Iaw,1T*  has  been  affirmed  in  our  various  treaties  with  Spain, 


msec  Barker  V.  Harvey , 181  U,  S.  481  (1901)  (discussing  Treaty  of 
3uadalupe  Hidalgo). 


France,  Great  Britain,  Mf.iU.-o,  and  Russia.  It  would  take  us  far 
beyond  the  limits  of  this  volume  to  analyze  in  any  detm  ic 
principles  of  Spanish.  French,  British,  Mexican,  and  Russian  law 
governing  aboriginal  titles.  It  is  necessary,  however,  to  refer 
to  the  statutes  and  judicial  decisions  of  this  country  which  in- 
terpret the  applicable  principles  of  foreign  law  and  mark  out  the 
authority  which  the  courts  of  this  Nation  will  accord  to  such 

TIE  measure  the  Spanish  and  Mexican  law  relating  to  the 
Pueblos  of  New  Mexico  and  the  Russian  law  relating  o e 


o 
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natives  (ft  Alaska  are  dealt  with  in  separate  tTmplers  and  need 
tvM  he  ilisfMiwHl  -il  this  iviint.  Tilt*  relevance  of  Spanish  and 
Mexican  In. vv  in  nut,  however,  limited  lij  On*  problems  of  the 
I'tiohins  of  Sow  Mexico.  The  cession  of  Florida  and  the  land 
claims  of  iionmdic  Indians  in  the  later  Mexican  cessions  often 
involve  difficult  questions  of  Spanish  law, 

The  California  Private  Laud  (’lainis  Act  of  March  3,  1851. ,7S 
provided  a means  for  determining  hind  titles  esl alilisiied  under 
.Mexican  law,  including  rights  of  permanent  occupancy  vested 
in  Indian  tribes.  It  has  been  held  that  claims  not  presented  to 
the  Commission  established  under  this  act  have  been  waived, 
even  though  such  claims  emanate  from  Indian  tribes  not  prac- 
tically In  u position  in  present  them  at  the  time  when  the 
comm fss:l on  was  functioning.177 

The  effect  of  Spanish  and  British  law  upon  Indian  rights 
within  the*  Florida  cession  was  analyzed  by  the  Supreme  Court 
in  the  case  of  Mitch vl  v,  United  States*™  from  which  the  following 
excerpts  are  taken  : 

We  now  come  to  consider  the  nature  and  extent  of  the 
Tulin n title  to  these  lands. 

As  Florida  was  for  20  years  under  the  dominion  of 
Great  Britain,  tin*  laws  of  that  country  wen*  in  force  as 
Mu*  rule  by  which  lsuids  were  held  and  sold:  it  will  he 
necessary  to  examine  what  they  were  ns  applicable  fo  tin* 
British  provinces  before  the  acquisition  of  the  Florida* 
by  the  treaty  of  peace  in  1703.  One  uniform  rule  seems  to 
have  prevailed  from  their  first  settlement*  as  appears  by 
their  laws:  that'  friendly  Indians  wore  protected  in  the 
possession  of  the  lands  they  occupied,  and  were  considered 
as  owning  them  by  a perixMual  right  of  possession  in  the 
tribe  or  nation  inhabiting  them,  as  their  common  property, 
from  generation  to  generation,  not  as  the  right  of  tile 
Individuals  located  on  particular  spots. 

Subject;  to  this  right,  of  possession,  the  ultimate  foe 
was  In  tlie  crown  and  its  grantees,  which  could  be  granted 
by  the  crown  or  colonial  legislatures  while  the  lands  re- 
mained in  possession  of  the  Indians,  though  possession 
could  not  he  taken  without  their  consent. 

Individuals  could  not  purchase  Indian  hinds  without 
perinisHk/n  or  license  from  the  crown*  colonial  governors* 
or  according  to  the  rules  prescribed  by  colonial  laws  : but 
such  purchases  were  valid  with  such  license,  or  in  con- 
formity with  the  local  laws:  and  by  this  union  of  the 
perpetual  right  of  occupancy  with  the  ultimate  fee*  which 
passed  from  the  crown  by  the  license,  the  title  of  the 
purchaser  became  complete. 

Indian  possBCsPlon  or  occupation  was  considered  with 
reference  to  their  habits  and  modes  of  life*  tlicir  hunting- 
grounds  were  as  much  in  their  actual  possession  as  the 
cleared  fields  of  the  whites;  and  their  rights  to  its  fex]- 
elusive  enjoyment  in  their  own  way  and  for  their  own 
purposes  were  as  much  respected,  until  they  abandoned 
them,  made  a cession  to  the  government,  or  an  authorized 
sale  to  individuals.  In  either  case  their  right  became  ex- 
tinct* the  lands  could  be  granted  disencumbered  of  the 
right  of  occupancy i or  enjoyed  in  full  dominion  by  the  pur- 
chasers from  the  Indians,  Such  was  the  tenure  of  Indian 
lands  by  the  laws  of  Massachusetts  Indian  Laws,  0.  It). 

15,  10,  17*  IS,  10,  21;  in  Connecticut,  10,  41,  42;  Rhode 
Island,  52,  55:  New  Hampshire,  00;  New  York*  02*  04,  71, 
So*  102;  New  Jersey,  133*  Pennsylvania,  138;  Marvinud* 
141,  143,  144,  145;  Virginia,  147*  148*  150*  153,  154:  North 
Carolina,  103,  4,  58 ; South  Carolina,  ITS,  170;  Georgia, 
180,  187;  by  Congress,  Appendix,  16;  by  their  respective 
laws,  and  the  decisions  of  courts  in  their  construction. 
See  eases  collected  in  2 Johnson's  Dig*  Iff.  tit,  Indians: 
and  Wharton’s  Dig.  tit.  Land,  &c.  488,  Such*  too,  was 

the  view  taken  by  this  court  of  Indian  rights  in  the  case  of 
Johnson-  v.  MJntoSh,  8 Wheat,  571,  604,  which  has  received 
universal  assent 

The  merits  of  this  case  do  not  make  it  necessary  to  in- 
quire whether  the  Indians  within  the  United  States  had 
any  other  rights  of  soil  or  jurisdiction;  it  is  enough  to 


1?&  Chapter 20  (l’ueblos  of  New  Mexico)  ; Chapter  21  (Alaskan  Natives). 
,w  9 Stat.  031, 

™ Barker  V.  Hm  ueU,  ISi  U,  S.  481  (1901)  ; Un  ited  State*  v.  Title  Ins. 
Co.,  265  U.  S,  472  (1924),  aff'g  288  Fed.  821  (C.  G,  A,  9,  1023), 

178  9 Pet,  (11  Curtis)  711  (1835). 


consider  it  ns  a settled  principle,  that  their  right  of  occu- 
pancy fo  considered  as  sacred  as  the  fee-simple  of  the 
whites*  5 ivt,  4S.  Tin*  principles  which  had.  been  estab- 
lished in  the  colonies  wore  adopted  by  the  king  in  the 
proclamaf  Ion  of  October,  1763.  and  applied,  to  the  provinces 
acquired  by  the  treaty  of  peace  anil  the  crown  lands  in 
the  royal  provinces,  now  composing  the  United  States,  as 
tiie  law  which  should  govern  the  enjoyment  ami  trans- 
mission of  Indian  and  vacant  lands,  After  providing  for 
Mu*  government  of  the  acquired  provinces,  1 Laws  IT.  8, 
443,  444,  if  authorizes  the  governors  of  Quebec,  Fast  and 
West  Florida,  to  make*  grunts  of  such  hinds  ns  the  king 
had  power  to  dispose  of,  upon  such  terms  as  have  been 
usual  in  other  colonies,  and  such  other  conditions  ns  the 
crown  might  deem  necessary  and  expedient,  without  any 
oilier  restriction*  It  also  authorized  warrants  to  be  issued 
by  the  governors  for  military  and  naval  services  rendered 
in  the  then  late  war.  It  reserved  to  the  Inti  Ians  the  pos- 
sptviou  of  their  lands  and  Inniting-gnmnds;  and  pro- 
hibited the  granting  any  warrant  of  survey,  or  patent 
for  any  lands  west  of  the  heads  of  the  Atlantic  waters,  or 
which,  not  having  been  ceded  or  purchased  by  the  crown, 
were  reserved  to  tile  Indians;  and  prohibited  all  purchases 
from  them  without  ils  special  license.  The  warrants  is- 
sued pursuant  to  this  proclamation  for  lands  then  within 
the  Indian  boundary  * before  the  treaty  of  Fort  Stuuwick'H 
in  17(18.  have  been  held  to  puss  the  title  to  the  hinds 
Purveyed  on  them.  In  opposition  ton  Pennsylvania  patent 
afterwards  issued,  Sims  v.  Irvine,  3 Dallas,  427-450. 
And  all  titles  hold  under  the  charter  of  licence  of  the 
crown  to  purchase  from  the  Indians  have  been  held  good* 
it ncl  such  power  has  never  been  denied;  the  right  of  the 
crown  to  grunt  lining  complete,  tins  proclamation  had  the 
effect  of  a law  in  relation  to  such  purchases  - so  if  lias 
been  considered  by  this  court.  8 Wheat.  505-604  (Pn 
745-747.) 170 

A classic  historical  account  of  the  extent  to  which  Indian 
rights  were  recognized  under  British  and  colonial  rule  is  given 
by  Chief  Justice  Marshall  in  his  epic  opinion  in  Worcester  v. 
Qeurffftt.'*0  After  analyzing  the  claims  of  the  European  nations 
on  the  subject  of  aboriginal  right,1*1  Hu*  Chief  Justice  offered 
these  comments  on  tlie  colonial  charters  issued  by  the  European 
powers  and  the  recognition  r>t  Indian  rights  implicit  in  the 
language  of  these  chart  era : 

The  power  of  making  war  is  conferred  by  these  charters 
on  the  h ales,  but  defensive  war  alone  seems  to  have 
been  cm.  i mphited.  In  the  first  charter  to  the  first  and, 
second  colonies,  they  urn  empowered,  “for  their  several 
defences,  to  encounter,  expuJse*  repel*  and  resist  nil  per- 
sons who  shall,  without  license."  attempt  to  inhabit 
“within  the  said  precincts  hik!  limits  of  the  said  several 
colonies,  nr  that  shall  enterprise  or  attempt  at  any  time 
hereafter  the  least  detriment  or  annoyance  of  the  said 
several  colonies  or  plantations,1’ 

After  analyzing  various  colonial  charters,  the  court  concluded; 

These  motives  for  planting  the  new  colony  are  incom- 
patible with  the  lofty  ideas  of  granting  the  soil,  and  nil 
its  inhabitants  from  sea  to  Sea,  They  demonstrate  the 
trut  h tlmt  these  grants  asserted  a title  against  Europeans 
only,  and  were*  considered  us  blank  paper  so  far  as  the 
rights  of  the  natives  wore  concerned.  The  power  of  war 
is  given  only  for  defence,  not  for  conquest. 

The  charters  contain  passages  showing  one  of  their 
objects  to  lm  the  civilization  of  the  Indians,  and  their 
conversion  to  Christianity — objects  to  he  accomplished  by 
conciliatory  conduct  and  good  example ; not  by  exter- 
mination* 

The  actual  state  of  things,  and  the  practice  of  European 
nations,  on  so  nftich  of  the  American  continent  as  lies 


1TB  Apparently  tlie  Supreme  Court  was  of  the  opinion  that  the  prin- 
ciples applicable  to  Indian  possessions  in  Florida  under  Spanish  rult? 
were  not  identical  with  those  applicable  in  the  Territory  of  New  Mexico. 
The  court  declared  that,  to  Spain*  “the  friendship  of  the  Indians  was  a 
most  Important  consideration.  It  would  have  been  lost  by  adopting 
towards  them  u less  liberal,  just,  or  kind  policy  than  had  been  pursued 
by  Great  Britain,  or  acting  according  to  the  laws  of  the  Indies  in  force 
in  Mexico  ami  Peru."  (P.  751.) 

180  6 Pet.  <10  Curtis)  515  (1832). 

,w  See  sec.  4 of  this  chapter. 
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above  deHri-ihed,  or  upon  any  other  lands  which,  not  having 
been  ceded  to  or  purchased  by  us,  arc  si  ill  reserved  to  Use 
said  Indians,  as  aforesaid,  forthwith  to  remove  themselves 
from  such  serflemeids/' 

A procliuimtion,  issued  by  Governor  Gage,  in  177= , eon- 
tains  the  following  passage:  “Whereas  many  persons,  con- 
trary to  tile  positive  orders  of  tile  king,  upon  this  subject’, 
have  undertaken  to  make  settlements  beyond  the  howul- 
i tries  fixed  by  tlie  frenfies  made  with  the  Indian  nations, 
which  boundaries  ought  to  serve  as  a barrier  between  Use 
whites  n ml  the  said  nations:  tmitieuiarly  on  the  Ou;i- 
bache,”  Tim  proclamation  orders  such  persona  to  quit 
those  countries  without  delay, 

Such  was  the  policy  of  Great  1 h-itnhi  towards  the  I ml  i an 
nations  inhabiting  the  territory  from  whirli  she  excluded 
all  other  Europeans : such  her  claims,  and  such  her  prac- 
tical exposition  of  the  charters  she  had  granted:  she  con- 
sidered them  us  nations  capable  of  maintain? ng  the  rela- 
tions of  peace  and  war:  of  governing  tliems  ;*es,  under 
her  protection;  and  she  made  treaties  with  rLcm.  the 
obligation  of  which  she  acknowledged.  ( I*p-  b-ff  >49.) 

The  question  of  bow  far  Spain  and  Mexico  recognized  rights  of 
possession  ill  nomadic  tribes  Is  a question  t.y^n  which  eouflien-‘*g 
views  have  been  expressed.  In  //<>//#  v.  United  'States  &nd  Utah 
IittUtntir***  the  Court  of  Claims  took  tlic  position  that  Spain  ami 
Mexico  had  never  recognized  any  right  of  exclusive  possession 
in  any  of  the  nomadic  tribes,  and  that  only  areas  affirmatively 
designated  as  Indian  reservations  could  be  considered  Indian 
country  within  thw*  meaning  of  the  Indian  Intercourse  Act.  of 
1S34.  The  actual  decision  in  the  ease*  however,  was  simply  that 
u plaintiff  was  nut  precluded  from  maintaining  a suit  for  depre- 
dations emiuiiUted  by  Fife  Indians  by  the  mere  fact  that  he  was 
on.  lurrltory  which  later  became  recognized  as  an  Indian  reserva- 
tion. On  the  «)tlier  hand,  the  Supreme  CuiuM,  in  the  case  of 
ChftHtvnH  v.  Mo  font/ 1W;|  held  that  under  the  Spanish  law  applicable 
to  what  is  now  the  State  of  Iowa  when  that  t Tritory  was  under 
Spanish  dominion,  tlic*  Fox  tribe  of  Indians  lmd  rhts  of  owner- 
ship In  the  land  (£iey  occupied  which  were  of  such  dignity  that  a 
purported  grant  of  such  land  by  the  Spanish  Governor  would  be 
* * * an  unaccountable  and  capricious  exercise  of  offi- 

cial power,  contrary  to  the  uniform  usage  of  his  predeces- 
sors in  respect  to  the  sales  of  Indian  lands,  and  that  it 
could  give  no  property  to  the  grantee.  It  is  not  meant,  by 
what  has  just  been  said,  that  the  Spanish  governors  could 
not  relinquish  the  interest  or  title  of  the  Crown  in  Indian 
lands  and  for  more  than  a mile  square : but  when  that  was 
dun&  the  grants  were  made  subject  to  the  rights  of  Indian 
occupancy.  They  did  not  take  effect  until  that  occupancy 
bad  ceased,  and  whilst  it  continued  it  was  not  in  the  power 
of  the  Spanish  governor  to  authorize  anv  one  to  interfere 
with  it,  (P.  239,) 

Apparently  the  Foxes  were  as  nomadic  in  their  habits  as  most  of 
the  other  Plains  tribes,  so  that  the  correct  historical  view  would 
seam  to  be  that  If  Spanish  hue  ever  denied  title  by  aboriginal 
occupancy  to  certain  Indian  tribes  It  was  became  those  tribes  did 
not  in  fact  maintain  exclusive  occupancy  of  any  territory  at  all 
but  merely  wandered  over  lands  which  were  traversed  by  other 
tribes  as  well*  In  this  situation  even  our  own  law  recognizes  that 
no  possessory  lights  are  created.18*  There  would  seem,  therefore, 
to  bo  no  valid  reason  to  suppose  that  the  Spanish  law  was  more 
rigorous  than  the  law  of  Great  Britain  or  the  United  States  with 
respect  to  the  recognition  of  Indian  possessory  rights  derived 
from  aboriginal  occupancy, 183 


between  the?  Mississippi  and  the  Atlantic,  explain  their 
claims!  and  the  charters  they  grunted.  Their  preteii 
kioii.h  unavoidably  interfered  with  each  other;  though  the 
discovery  of  one  wan  admitted  by  nil  to  exclude  the  el  aim 
of  any  other,  the  extent  of  that  discovery  was  the  subject 
of  unceasing  contest.  Bloody  conflicts  arose  between 
them,  which  gave  importance  and  security  to  the  neigh- 
boring mi t hms.  Fierro  and  warlike  in  their  character, 
tiny  might  be  formidable  enemies,  or  effective  friends. 
Instead  of  rousing  their  resentments,  by  asserting  claims 
to  their  lands,  or  to  dominion  over  their  persons,  their 
alliance  was  sought  by  flattering  professions,  and  pur- 
chased by  rich  presents,  'The  English,  tlio  French,  and 
the  Spaniards  were  equally  competitors  for  their  friend- 
ship and  their  aid*  Not  well  acquainted  with  the  exact 
meaning  of  words,  nor  supposing  it  to  ho  material  whether 
they  were  called  the  subjects,  nr  the  children  of  their 
father  in  Europe;  lavish  in  professions  of  duty  and  affec- 
tion, in  return  for  the  rich  presents  they  received;  so  long 
as  their  actual  independence  was  untouched,  and  their 
right  to  self-government  acknowledged,  they  were  willing 
to*  profess  dependence  on  tlic  power  which  furnished  sup- 
plies of  which  they  were  In  absolute  need,  and  restrained 
dangerous  Intruders  from  entering  their  country  ; and  this 
wan  probably  the  sense  in  which  the  term  was  understood 
by  them. 

Certain  it  Is  that  onr  history  furnishes  no  example,  from 
I lie  first  setUemejnr  of  our  country,  of  any  attempt,  on  the 
part  of  the  enmiu  to  interfere  with  tlu*  internal  affairs 
of  I he  Indians,  further  than  to  keep  out  the  agents  of  for- 
eign powers,  who,  as  traders  or  otherwise,  might  seduce 
them  into  foreign  alliances.  The  king  purchased  their 
lauds  when  they  were  willing  to  sell,  at  n price  I hoy  were 
willing  to  take;  but  never  Coerced  a surrender  of  them. 
He  also  purchased  their  alliance  and  dependence  by  sub- 
sidies; but  never  intruded  into  the  interior  of  their  affairs, 
or  interfered  with  their  so!j>govmmient,  so  far  as  yo 
speeded  theinsulves  only, 

The  general  vie\vs  of  Great  Britain,  with  regard  tn  the 
Indians,  were  detailed  by  Mr.  Stuart,  superintendent  of 
Indian  affairs,,  in  a speech  delivered  at  Mobile,  in  presence 
of  several  persons  of  distinction,  soon  after  the  peace  of 
1763*  Towards  tlu*  conclusion,  ho  says ; “Lastly,  I inform 
you  that  it  Is  the  king’s  order  to  all  his  governors  and 
subjects,  to  treat  Indians  with  justice  and  humanity,  and 
to  forbear  all  encroach  incuts  on  the  territories  allotted  to 
them;  accordingly,  all  individuals  are  prohibited  from 
purchasing  any  of  your  lands;  butf  as  yua  know  that,  as 
your  white  brethren  cannot  feed  you  when  you  visit  them 
unless  you  give  them  ground  to  plant,  it  is  expected  that 
you  will  cede  lands  to  the  king  for  that  purpose.  But 
whenever  y?n  shall  he  pleased  to  surrender  any  of  yaw 
territories  to  his  Majesty,  it  must  be  done,  for  the  future, 
at  a public  meeting  of  your  nation,  when  the  governors  of 
the  provinces,  or  the  superintendent  shall  be  present,  and 
obtain!  the  consent  of  all  your  people*  The  boundaries  of 
ypiir  hunting  grounds  will  be  accurately  fixed,  and  no 
settlement  permitted  to  be  made  upon  them.  As  you  may 
he  assured  thill  all  treaties  with  your  people  will  he  faith- 
fully kept,  so  it  is  expected  that  you,  also,  will  be  careful 
strictly  to  observe  them/4 

The  pimtlamatioii  issued  by  she  king  of  Great  Britain, 
in  1763,  soon  after  the  ratification  of  the  articles  of  peace, 
forbids  the  governors  of  any  of  the  colonics  to  grant  war- 
rants of  survey,  or  pass  patents  upon  any  lands  whatever, 
which,,  not  having  been  ceded  to  or  purchased  by  us,  (the 
king),  as  aforesaid,  arc  reserved  io  the  said  Indians,  or 
any  of  them. 

The  proclamation  proceeds:  “and  we  do  further  declare 
it  to  he  our  royal  will  and  pleasure,  for  the  present,  as 
aforesaid,  to  reserve,  under  our  sovereignty,  protection, 
mid  dominion,  for  the  use  of  the  said  Indians,  all  the  lamb 
and  territories  lying  to  the  westward  of  the  sources,  of 
the  rivers  which  fall  info  the  sea,  front  the  west  and  north- 
west as  aforesaid;  and  We  do  hereby  strictly  forbid,  on 
pain  of  our  displeasure,  all  our  loving  subjects  from  mak- 
ing any  purchases  or  settlements  whatever,  or  taking  pos- 
session of  any  of  the  lands  above  reserved,  without  our 
.special  leave  and  license  for  that  purpose  first  obtained, 

“And  we  do  further  strictly  enjoin  and  require  all  per- 
sons whatever,  who  have,  either  wilfully  or  inadvertently, 
seated  themselves  upon  any  lands  within  the  countries 

o 


**s  38  C.  Cl3,  455  (1003), 

183  16  How.  203  (1853). 

m Aasinihoinc  Imliun  Tribe  v.  United  JStatv**  77  C.  Cl.  347  (1033),  apn. 
dism,  292  U,  S,  600. 

ibs  por  a classical  statement  of  Spanish  legal  theory  on  the  subject  of 
Indian  title,  see  Victoria,  De  Indis  et  De  Jure  Belli  Relcctioiies  (trans. 
by  John  Pawley  Bato,  1017),  originally  published  hi  1557,  And  see: 
Hall,  Laws  of  Mexico  (1885),  secs.  36,  38,  40,  45,  40,  So,  195  ; 2 White's 
llecopilaclon  (1830),  34,  51-52,  54-55,  59*  95-98,  See  also  Chapter  3, 
tpc.  4A,  supra . 
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TRIBAL  PROPERTY 


SECTION  10.  PROTECTION  OF  TRIBAL  POSSESSION 


Tribal  prisse -Mr.-y  may  ho  defined  as  a power  to  coin  - 

mam]  ihe  v\  ! -if  Hi'*  law  n^ani-j  Tr‘*?q  misers,  <Hmph-d  with  a 
pi’ivi lege  t(r  iim-  fm-ii*  in  iNehuling  su*‘h  tri’-sj»as*tM>\ 

An  assc’rl  ion  nf  p»  ism  ■**>-- ury  right  whether  contained  in  statute. 
Treaty,  Kxtrcullvc  order.  nr  judiebH  d*-eisi«m,  l.<  meatiingh^H  ii! 
both  tJiex-  elements  ;m;i>  hieking,  anil  iliiperfee*  if  <mc  ?8  .kiefclh^. 

The  right  to  pi  oteei im,  of  tribal  posst^inn  through  :m  aefloo 
of  ejectment;  or  ether  ^iiJiHnr  posses^oTy  action  wns  4,,.iimioil  rtf 
fin  early  period.  Thus,  the  Supreme  f’orn-t  m the  ressi*  of  Mareh 
v.  Brook*'"*  dec -la  rod: 

* * * Tidy  rncliim  title  consisted  of  the  usufruct  and 

right  of  occupancy  and  enjoyment;  * * * 

That  an  action  of  ejectment  ctmUl  be  maintained  on  an 
Indian  right,  to  own  pulley  ami  use,  is  not  open  to  question. 
Tills  is  tlie  result  of  the  decision  ]ji  Johnson  v,  McIntosh. 
8 Wheat-  H7-L  nml  was  the  question  directly  decided,  in 
Hr*  ease  of  f'nnwt  v,  Winton,  2 Yerg orV  Teh.  Kep„  142, 
on,  1 h<f  effect  of  reserves  to  ittci  vhhm  I Indians  of  a mile 
square  each,  s*  cured  ru  heads  of  families  by  Me*  CiPTakee 
treaties  of  181 T1  find  1 81  5>.a  + * * (Pp/232  23S.) 

1 7 Hfcit*.  at  Li/sk*.  in  ft. 

3 Jhid,  195 

This  measure  of  common  law  protection  was  amplified  from 
time  to  time  by  treaty  and  statute  provisions  designed  to  pre- 
vent or  punish  various  types  of  trespass  upon  India n land. 
These  provisions  were  generally  limited  either  to  a particular 
tribe  or  reservation  or  to  a particular  type  of  trespass,  c.  $,t  tres- 
pass for  purposed  of  trading,  driving  livestock,  stealing  horses, 
and  settlement.  At  no  time  ling  there  been  comprehensive  legls* 
la t. ion  on  the  general  problem  of  the  protection  of  tribal  property 
against  trespass.1*""  The  law  on  the  subject  is  therefore  a his- 
torical  jmtchvvork  which  can  hairdly  ho  understood  without 
reference  to  His  tor  lea  l considerations. 

A,  LEGISLATION  ON  TRESPASS! 

The  early  ^gtalatikui,  whether  emanating  from  nho  V; Tilted 
States,1  frojd  the  or  from  the  Europeim  .powers,*®7 

ll^  8 How.  223  { i-85G) . A -salt  in  treftpnsK.  brought  by  tin*  Individual 
occupant  of  tribal  l?mrl  against  a non-Indian,  was  Horct^sfuUy  maim- 
tained  in  Fellows  v.  IltnekHudth,  19  How.  300  (1850). 

In  n case  where  a coliV'" yce  uildur  a congr^ioiial  grant  brought  a 
successful  suit  in  ejectment  in  a state  court  against  the  b«od  .huNim 
superintendent,  the  Attorney  General  held  that  the  writ  of  execution 
founded  t »n  that  judgment  did  not  give  the  conveyer  legal  possess  ion  of 
the  land  and  that  the  plaintiff  was  an  intruder  who  erndd  hr  removed  toy 
federal  authorities  under  R,  S,  ^’2118,  niitl  said  : 

* * * the  tribe  hold  the  reservation,  not  under  the  treaty  but 

under  their  original  title,  which  is  confirmed  by  the  Governmcm 
in_  agreeing  to  the  reservation,  (See  Gaines  v.  Xtoholaon,  9 How. 
d05.) 

Tliiur  it  would  seem  that  the  title  imparted  by  the  nets  of  1848 
and  1853  was  at  that  period,  and  has  ever  since  continued  to  "be. 
subject  to  the  Indian  right  of  occiapoliey  in  said  tribe,  the  enjnv- 
incut  of  which  right,  moreover,  j§;  assured  thereto  by  the 
Government  by  Solemn  treaty  stipulations,  * * * (p,  573J 

Nr*  Perce  Reservation — Claim  of  W,  G,  Langford,  14  Op.  A,  G.  5Q8 
(1875),  decision  reaffirmed  In  17  Op.  A.  0,  306  (1882),  and  20  Op. 

A,  O.  42  (1891),  the  latter  case  holding  that  Langford  held  ’‘nothing 
hut  a naked  title’*  <p.  47,  per  Taft.  Sol.  G.) , which  coiitd  not  be  in- 
voked to  prevent  .allotment.  "What  is  the  Indian  right  of  occupancy? 

It  is  the  right  to  enjoy  the  land  forever  with  the  right  of  alienation 
limited  to  one  alle.net',  the  United  Slates,  or  to  such  persons  as  the 
United  States,  in  its  capacity  of  guardian  over  the  Indians'  may  permit,” 
(F.  48. > ' ' 

M The  nearest  approach  £o  such  general  legislation  was  legislation 
authorizing  Indian  Service  officials,  with  the  aid  of  the  military,  "to 
remove  from  the  Indian  country  nil  persons  found  therein  eontrarv  to 
law/1  See  Act  of  June  30,  1834,  see,  10,  4 Sfat.  729,  730,  R~  S.  % 2147, 

25  IT.  S.  C.  220.  repealed  by  Act  of  May  21„  1034.  48  Sfat.  787,  And  see 
United  States  cm  rcl.  Gordon  v,  €rooJz,  179  Fed,  391,  398-399  (B»  C Neb 
1875). 

Reference  to  legislation  of  the  United  States  on  this  subject  under 
the  Article®  of  Confederation  la  found  in  18  Op,  A.  (3.  235,  236-237 
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puiq juried  not  to  rroatt*  now*  prissessfiry  rights,  but  to  recogiii^ 
osi.stlng  rights  inliori-nt  in  fin*  Indinn  nations,  This  recognition 
took  the  form  of  iff)  «Ii.?=d{ijmiiig  the  right  or  Intention  to  inter- 
fere ivith  the  action  of  the  Indian  tribes,  in  their  own  territories, 
in  excluding  or  removing  intrmleTS,  or  ( b ) estfihlisliing  forms 
of  civil  or  criminal  procet'dlugs  in  non-Iiidiah  courts  against  such 
Intruders.  Thus,  we  tiud  iir  m.-niy  of  the*  early  treaties,  pro- 
visions recognizing  the  right  of  the  Iiulian  tribes  to  proceed 
against  i re«pflf*sers  in  uccordnitco  with  their  own  laws  and  cus- 
toms,IW  which,  of  eon fs*»»  aiit'edsf.ted  tin.*  di^'Ovi^y  of  America  by 
Ithiropeans  and  applied,  originally,  only  to  intruders  from  other 
Indian  tribes. 

The  hisforle  source  of  tribal  possessory  right  is  a matter  of 
more  than  antiquarian  Interest,  since  oven  today  the  limitations 
upon  the  right  depend  In  part  upon  its  source.  Perhaps  the 
clearest  nuthorllAtlTo  analysis  of  the  basis  and  origin  of  tribal 
posw^^iny  right  is  that  given  in  the  case  of  Buster  v.  WrJ{?hf,'m 

The  luithoriHj  of  tile  <"mdc  Nation  to  prescribe  the 
terms  upon  wiurii  noiieitijseiis  nuxy  fniiisact  business  with- 
in its)  borders  did  not  have  its  origin  In  net  of  Gongress, 
treaty,  or  agreement  of  the  UnUed  States,  It  was  one 
<if  the  inherent  and  ettscpflnl  utirlbMies  of  its  original 
Sovereign f y.  It  was  R natnml  right  Mi  tlint  people.  In- 
dispensable to  its  aulonomy  ns  a distinct  tribe  or  nation, 
and  lit  must  remain  an  nflrihnte  of  Its  -govern meat  until 
by  t h^  agreement  of  tlfvi  .mttion  itself  or  hy  tile  superior 
power  of  the  republic  it  Is  taken  from  it,  Neither  the 
mitfiorify  nor  the  power  of  the*  United  SVattPs  to  license 
its  qdtizfTis  to  trade  In  the  Creek  Nation*  wtib  or  without 
the  consent  at  that  tribe,  is  in  Issue  in  this  ease,  because 
the  eoiuiphifmiut'^  have  m>  such  lieeit^s.  The  plenary 
pmver  aaid  lawful  nnifiiofity  of  (be  government  of  the 
United  ShUes  hy  Uvortsu-.  by  treaty*  or  by  net.  of  Congress 
to  take  iniTTi  the  1 *i*ee|{  N/it  iori  every  vest  ige  of  iSp  .oiriglnal 
or  acquired  governmental!  auihoriry  mu]  power  may  be 
ad  mined,  and  for  i he  of  this  deg  is  loti  are  iiure 

troneiHitsl.  The  filet  remams  sieveftiieies^  thn£  gviefy  osdgU 
uui  atrtibiite  of  Mu-  government  o£  ,th«*  U'rcek  Nation  Ktlli 
exists  Intact  which  1ms  not  beers  diest m,\f‘d  or  limited' hy 
act  of  Congress  or  by  the  contracts  of  the  Creek  t:Hbe  it- 
self. (P.  ono.) 

The  proposition  that  a tribe  needs  no  grant  of  authority  from 
the  Federal  Government  in  order  to  exercise*  its  inherent  power 
of  excluding  trespassers  has  been  repeatedly  affirmed  by  the 
Attorney  General^  it  is  against  the  background  iuf  this  recog- 
nition of  tribal  power  that  tine  course  of  federal  legislation  must 
be  viewed.  Thus  viewed,  legislative  prohibitions  against  tres- 
pass on  Indian  hind  are  seen  m Implementing  the  assumed 
international  obligations  of  the  United  States/”1 * 
The  early  Indian  intercourse  Aets,  culminating  m the  Act  of 
June  30,  1834 J1’3  dealt  with  tivo  distinct  typos  of  trespassers: 
(1>  trespassers  seeking  to  trade  with  Indians;  (2)  trespassers 

1 ne  Preston,  v.  BrmmTer,  1 Whrat,  115,  121  (1816)  • 

l6TBee  United  States  v.  Mittchde,  17  How,  520  (1S51)  (dealing  with  the 
Act  of  March  3,  1831,  9 Sitar,  631). 

im  Treaty  of  January  21,  1785  with  the  Wiandot,  Delaware,  Chippewa, 
and  Ottawa  Nations,  Airt,  V,  7 Stat.  18r  17,  Accord : Art.  VII  of  Treaty 
of  January  31,  1786,  with  Ihts  Shawanoe  Matiou,  7 Stnt,  26,  and  see 
Chapter  3,  sec,  3D  <1), 

18^135  Fed,  947  <C.  C„  A.  S,  1905 )r  opp.  dlsm.  203  U.  S.  599  (1906). 
iu0  m * * &>o  long  as  a tribe  ejetste  and  remaftiB  in  possession  of  Its 

fnmls,  its  titSe  and  possession  are  sovereign  and  exclusive ; and 
there  exists  no  nntfiarlty  to  enter  upon  their  lands,  for  aiiv  niir- 
P«se  whntever,  wltbauf  their  consent.  * * * 1 Op.  A.  d.  465- 

4fiC  (1821), 

See  to  the  same  effect,  17  Op,  A.  Q.  134  (SJ81)  ; IS  Op.  A,  G,  34  (1884.) 

14,1  Son,  example,  Art,  7 of  Treaty  of  Augufri  7,  1790,  with  Creek 
Nation,  7 Stat,  35,  BT ; Art.  2 of  Treaty  of  October  3,  ISIS,  with  Dela- 
wares, 7 Stat,  188, 

362  Act  of  July  22,  1790,  1 Stat..  137:  Act  Qf  March  1(  1793,  1 Stat. 
329 ; Act  of  May  19,  1796,  1 Stat,  469  ; Act  of  March  3,  1790,  1 Stat. 
743  ; Act  of  March  30,  1802‘  2 Stat,  139*  Act  of  June  BO.  1834,  4 Stat 
72 9, 
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committing  Injuries  against  Indians;  (3)  trespassers  settling 
on  Indian  lauds;  (4)  trespassers  driving  livestock  upon  Indian 
lands;  and  (3)  trespassers  hunting  ur  trapping  game*  on  Indian 
lands, 

.Section  3 nf  the*  first  Indian  Intercourse  Act,1®  approved  by 
President  Washington  on  July  22,  1700,  provided  for  the  punish- 
ment. of  any  person  found  in  the  Indian  counlry  “with  such 
inorelmndisi*  in  his  possession  an  are  usually  vended  to  the  Indians, 
^wlHiont  a license  first  had  find  obtained,”  and  this  provision, 
with  minor  modifications,1*4  remains  the*  Jaw  to  this  day.  Section 
5 of  the  same  act lfl0  contained  a further  provision  making  it  a?* 
offense  for  any  Inhabitant  of  the  United  States  to  “go  into  any 
town,  settlement,  or  territory  belonging  to  any  nation  or  tribe  of 
Indians,  niit  * * * there  commit  any  crime  upon,  of  trespass 

against-  Hu*  person  or  property  of  any  peaceable  and  friendly 
Indian  or  Indians,  which,  if  committed  within  the  jurisdiction 
of  any  state,  or  within  the  jurisdiction  of  either  of  said  districts, 
against  a citizen  or  while  inhabitant  thereof,  would  be  punishable 
by  the  laws  of  such  state  or  district,*’  This  provision  was 
likewise  incorporated  with  minor  modifications  in  subsequent 
statutes.’ 

The  first  Indian  Intercourse  Act  was  temporary,  to  continue 
"in  force  for  the  term  of  two  years,  and  from  thence  to  the  end 
of  the  next  session  of  Congress,  and  no  longer,”  m 

The’ second  Intercourse  Act,  that  of  March  1,  17U3,10*  introduced 
a new  provision  of  Importance,  Section  5 of  that  act  provided  r 

Ami  hr  it  further  charted,  That  if  any  such  citizen  or 
inhabitant  slmll  make  a settlement  on  lands  belonging 
tunny  Indian  tribe,  or  shall  survey  such  lands,  or  designate 
their  boundaries,  by  marking  trees,  or  otherwise,  for  the 
purpose  of  settlement*  he  shall  forfeit  a sum  not  exceeding 
one  thousand  dollars,  nor  less  than  one  hundred  dollars, 
ami  suffer  imprisonment  not  exceeding  twelve  months,  in 
the  discretion  of  the  court,  before  whom  the  trial  shall 
he:  And  it  shall,  moreover,  l>c  lawful  for  the  President  of 
the  United  States,  to  take  such  measures,  as  he  may  judge 
necessary,  to  remove  from  lands  belonging  to  any  Indian 

***  Act  of  July  22,  1700,  1 St  at,  137,  . 

Act  of  March  1.  1703,  t Stilt.  320  (“without  lawful  license”!;  Acts 
of  May  IP,  17U0,  1 Stat,  4GD  ; March  3,  1799,  1 Stnc  743  ; March  30,  ISQ2. 
2 stat.  139;  (“That  no  such  citizen,  oir  other  person,  shall  he  permitted 
to  reside  i*i  any  of  the  towns,  or  hunting  crimps  of  any  of  the  Indian 
tribes  as  a trader  without  n iitwe*’)  ; Act  of  June  30,  1831,  4 Slat.  720 
(■That  any  person  other  than  an  Indian  who  shall  attempt  to  reside  in 
the  Indian 'country  as  a trader,  of  tn  introduce  goods,  or  to  trade  therein 
without  such  license,  shall  forfeit  * * *'*)  ; Act  of  July  31,  1882,  22 

Stilt.  179;  R,  S.  § 2133;  25  U.  S.  €X  204  (“Any  person  other  then  an 
Indian  of  the  full  blood  who  shall  alieui'pt  to  reside  hi  the  Indian 
country,  or  on  any  Indian  reservation,  ©s  ft  trader,  or  to  introduce  goods, 
or  to  trade  therein,  without  such  license,  shall  forfeit  * * * Pro 
vidctl.  That  tills  section  shall  not  apply  to  ftny  person  residing  among 
or  trading  with  * * * the  five  civilized  tribes,  residing  in  said 

Indian  country,  and  belonging  to  the  Union  Agency  therein”), 
n»  Act  of  July  22,  1700,  1 Stat,  137,  138.  See  Chapter  1,  fsec,  2. 

Act  of  March  1,  1793,  1 Stat,  329  (“and  shall  there  commit  murder, 
robbery,  larceny,  trespass  or  other  crime,  against  t fie  person  or  property 
of  any  friendly  Indian  or  Indians”)  ; Act  of  May  19,  1796,  1 Stat,  469. 
a iid  Acts  of  March  3,  1790,  1 Stat.  743  * March  30,  I802f  2 Stat.  139 
(“and  shall  there  commit  murder,  robbery,  larceny,  trespass  or  other 
crime,  against  the  person  or  property  of  any  friendly  Indian  or  Indians, 
Which  would  be  punishable,  if  committed  within  the  jurisdiction  of  any 
state,  against  a citizen  of  the  United  States:  or,  unauthorized  by  law, 
and  with  a hostile  intention,  shall  be  found  on  any  Indian  land”)  ; 
Act  of  June  30,  1834,  4 Stat.  729  (“That  where,  in  the  commission,  by 
a white  person,  of  any  crime,  offense,  or  misdemeanor,  within  the  Indian 
country,  the  property  of  nuy  friendly  Indian  is  taken,  injured  or  de- 
stroyed, and  a conviction  is  had  for  such  crime,  offense,  or  misdemeanor, 
the  person  so  convicted  shall  be  sentenced  to  pay  to  such  friendly  Indian 
to  whom  the.  property  may  belong,  or  whose  parson,  may  be  injured,  a 
sum  equal  to  twice  the  just  value  of  the  property  so  taken,  injured,  or 
destroyed.”)  : cf,  R,  S,  § 2143,  25  TL  S,  C,  212  (imposing  penalty  for 
offense  of  arson  in  Indian  country)  ; Ft.  S,  § 2142,  25  U.  S.  C-  213  (im- 
posing penalty  for  crime  of  assault  in  Indian  country). 
i«  Sec,  7. 

»•  1 Stat.  329.  See  Chapter  4,  sec,  2, 


o 


tribe,  any  citizens  ov  inhabitants  of  the  United  States,  who 
have  made,  or  shall  hereafter  make,  or  attempt  to  make  a 
settlement  thereon.  { P.830.) 

The  reference  to  “lands  belonging  to  any  Indian  tribe”  was 
amplified  in  later  legislation  to  refer  to  “lands  belonging,  or 
secured,  or  granted  by  treaty  with  the  United  States,  to  auy 
Indian  tribe”,100  Various  other  minor  rood ifieat ions  are  found 
in  the  language  of  this  provision,  but  in  essence  it  sets  forth 
the  present-day  law  on  the  subject. 

The  second  Indian  Intercourse  Act,  like  the  first,  was  a tem- 
porary act,  to  continue  “in  force,  for  the  term  of  two  years, 
and  from  thence  to  the  end  of  the  then  next  session  of  Congress, 
and  no  longer,”300 

The  third  Indian  Intercourse  Act,  that  of  May  19*  1796, 351  dealt 
for  the  first  time  with  two  new  kinds  of  trespasser,  the  hunter 
and  the  ranger.  Section  2 of  that  act  provided : 

And  be  it  further  enacted.  That  if  any  citizen  of,  or 
other  person  resident  in  the  United  States,  or  either  of 
the  territorial  districts  of  the  United  States,  shall  cross 
over,  or  go  within  the  said  boundary  line,  to  hunt,  or  in 
any  wise  destroy  the  game;  or  shall  drive,  or  otherwise 
convey  any  stock  of  horses  or  cattle  to  range,  on  any 
lands  allotted  or  secured  by  treaty  with  the  United  States, 
to  any  Indian  tribes,  lie  shall  forfeit  a sum  not  exceeding 
one  hundred  dollars,  or  be  imprisoned  not  exceeding  six 
months. 

These  provisions,  reaffirmed  and  made  permanent  in  the  second 
section  of  the  fifth  Indian  Intercourse  Act, 50:1  were  subsequently 
separated  and  elaborated  .;i  the  Act  of  June  SO,  1834, 503  which 
was  a comprehensive  statute  on  Indian  relations: 

Sec,  8,  And  be  it  further  enacted.  That  if  any  person, 
other  than  an  Indian,  shall,  within  the  limits  of  any  tribe 
with  whom  tiie  United  States  shall  have  existing  treaties, 
hunt,  or  tmp,  or  take  and  destroy,  any  peltries  or  game, 
except  for  subsistence  in  the  Indian  country,  such  person 
shall  forfeit  the  sum  of  five  hundred  dollars,  and  forfeit 
all  the  traps,  guns,  and  ammunition  in  his  possession, 
used  or  procured  to  be  used  for  that  purpose,  and  peltries 
so  taken,  (P,  730.) 

Sec.  9,  And  be  it  further  enacted , That  if  any  person 
shall  drive,  or  otherwise  convey  any  stock  of  horsss,  mules, 
or  cattle,  to  range  and  feed  on  any  land  belonging  to  any 
Indian  or  Indian  tribe,  without  the  consent  of  such  tribe, 
such  person  shall  forfeit  the  sum  of  one  dollar  for  each 
animal  of  such  stock.  (P.  730V) 

The  last  of  these  provisions*  which  Ss  still  in  force,*4  has  been 
interpreted  to  cover  only  the  case  where  cattle  are  “driven”  to 
the  reservation*  or  to  the  vicinity  of  6he  reservation,^  It  has 
been  held  that  sheep  are  “cattle”  within  the  meaning  of  this 
section,200 

following  the  1834  act,  Congress  provided  for  the  protection 
of  Indian  lands  against  trespass  in  various  other  statutes.  Thus, 
the  Act  of  July  20,  1S67,**  entitled  “An  Act  to  establish  Peace 
with  certain  Hostile  Indian  Tribes1’  provided  that  “all  the 
Indian  tribes  now  occupying  territory  cast  of  the  Rocky  moun- 
tains, not  now  peacefully  residing  on  permanent  reservations 
under  treaty  stipulations”  should  be  offered  reservations.  The  ln- 

Act  of  March  3,  1799,  si^tu  5,  1 Stat.  743,  745, 

Act  of  March  1,  1793,  see-  15,  1 Stat.  320*  332,. 

1 Stat.  4m,  See  Chapter  4,  see,  2, 

202  Act  of  March  30,  1802,  2 Stat.  139,  141.  See  Chapter  4,  see.  3„ 

203  4 Stat.  729,  See  Chapter  4,  gee,  6. 

**  R.  S,  § 2117,  25  U.  S.  C.  179, 

2ai  Trespass  on  Indian  Lands,  10  Op.  A.  G,  063'  (1880). 

&*Ash  Sheep  Co,  v.  United  States,  252  U,  S.  159  (1920),  a’ffg  250 
Fell,  591  (C,  C.  A.  9,  191S),  and  254  Fed.  09  (C.  C.  A.  9,  1918)  ; Drivtog- 
Stoek  an  Indian  Lands,  18  Op-  A.  G.  91  (1884)  ; United  States  v. 
lock,  26  Fed  Cas.  No,  15744  (D,  O.  Ore,  18*72  >,  holding  that  the  word 
cattle  includes  both  sheep  and  all  other  animals  used  by  man  for  labor 
or  food, 

**  15  Sts t.  IT. 
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dimin'  possessory  right  In  swh  reservations  wan  Mvim-d  by  tin* 
fu! lowing  statutory  languagt}: 

* v * Said  dlstrh-t  nr  dint  pints,  whvn  so  m*  levied,  and 
l!n-  Mf  •]<•<-!  if  in  approved  by  Congress,  shall  he  and  mnafii 
permanent  homos  for  said  Imllnfis  to  be  Im-ated  thereon, 
and  no  iuMsiJiilsJ  not  mimihoU^oT-^aid  tribes  slinJ  Lever 
ht*  permitted  to  filter  thereon  without  the  peiinlsHhiu  of 
tlif*  tribes  interested,  except  offiwrs  and  employees  of  the 
i*ii  I km  I Stales,  ( 2.) 

B.  CONGRESSIONAL  RESPECT  FOR  TRIBAL 
POSSESSION 

In  addition  to  the  foregoing  statutes  prohibiting  various  forms 
of  t its] mss  upon  Indian  lands,  ihtTe  is  a considerable1  body  of 
legislation  which  extends  recognition  to  tribal  possession  by 
exempt iu^  tribal  lands  from  provisions  designed  to  open  Up 
the  public  duniain  to  settlement/*8  Thus,  for  example,  the  Act 
of  March  3,  1853,®"  relating  to  public  lands  in  California*  pro- 
tects from  settlement  “any  liaet  of  land  in  the  occupation  or 
possession  of  any  Indian  tribe,”  310 

The  Art  of  May  17,  1884, 1 m relating  to  Alaska  contains  n 
special  proviso ; 

Pmeidvd*  Thai  the  Indians  or  other  persons  in  said  district 
shall  not  ho  disturbed  in  flic  possession  of  any  lands 
actually  in  their  use  or  occupation  or  now  rial  mod  by  them 
hut  tin1  terms  tin  dor  which  such  persons  may  acquire  title 
to  sueli  lands  is  mservwl  for  future  legislation  by 
Congress-:  * * * (l\  20.) 

Protection  of  Indian  possession  is  likewise  the  purpose  of  a 
provision  in  the  Act  of  March  3,  1801, 2,3  establishing  a court  of 
privii  to  land  Halm*  to  determine  In  fid  claims  in  former  Mexican 
territory  within  New  Mexico,  Arizona,  Utah, > Nevada,  Colorado, 
and  Wy< ailing; 

So  einhn  shall  be  n llnwcrt  that  shall  interfere  with  or 
overthrow  any  just  and  unextingulslied  Indian  title  or 
rigid  to  any  Wild  or  pitiee, 

in  the  *ame  spirit,  grants  of  riglitg-of-wny  were  frequently 
conditioned  upon  a special  undertaking  by  the  gran  toe  that  it 

* * * will  licit  her  aid,  advise,  nor  assist  in  any  effort 

looking  towards  the  ('hanging  or  extinguishing  the  present 
teu urn  of  the  Indians  in  their  remaining  lands,  and  will 
mil  attempt  to  secure  from  the  Indian  tribes  any  further 
grant  of  land  or  its  nceupaney  than  is  hereinbefore  pro 
vided : PParUtvdi  That  aiiy  violation  of  the  Condi  Go  i! 
mentioned  in  this  section  shah  operate  as  n forfeiture 
of  all  the  rights  and  privileges  of  said  railway  company 
under  this  net*1* 

In  iftSS  the  A I toiaiey  General  was  able  to  say: 3X4 

* * * it  was  it  ml  is  a well-known  iiftngc  of  the  Govern- 

ment not  to  sell  lands  until  the  Indian  title  of  occupancy 
should  be  pxl  Inguishcd  * * *, 

Even  where  Congress  1ms  not  specifically  provided  for  the 
protection  of  Indian  possessory  rights,  the  courts  have  read  am 
implicit  cpmlificatiun  into  general  legislation  relating  t«  the 
imblle  dmimim  in  order  to  protect  such  possession, 

““Art.  of  March  2.  3907,  34  Stat.  1?£Q  (permlssimi  to  landowners  or 
entrymen  to  complete  tracts  at  expense  of  reservation  limited  so  as 
to  exclude  “Juttflrt  hi  the  use  or  occupation  ©f  any  Indian  having  tribal 
rights  on  tliu  Ctieur  d’Alene  Reservation’*)4. 

-“"10  Stat,  244, 

™ Acenrd  : Act  of  March  25*.  1864,  18  Strtt.  37. 

Bn  23  Stat.  24,  See  t'lmpto  21,  see,  SC. 

20  fctiit.  854. 

"1!!  Act  of  Sep  tent  her  t 1888,  2o  St«t.  452,  457  (Shoshone  and  Ban- 
nock) ? Act  of  March  3.  1887,  24  Star,  545;  Act  of  October  1,  3 895,  20 
Slat,  003, 

*«  19  Op,  A.  G,  117  (1888). 


Thus,  in  the  t-nsi*  uf  Sjitiidhtij  v.  Cfnnidh  r,  the  Supreme  Court 
(Icclii  red ; -K 

* * * Tin*  general  griiiif  nf  authority  conferred  upon 

the  iTrsidesU  by  the  ucr  of  March  3L  iS47,  c.  32,  9 Stilt. 
140,  f«i  set  npari  such  purl  ion  of  lands  within  the  hmd 
district  l liiaiB  erealed  us  were  necessary  for  public  uses, 
cannot  he  considered  as  empowering  him  to  Imorfcro 
with  reservations  existing  by  force  of  :i  treaty,  (I*.  405.) 

Likewise*,  school  hind  grants  have  never  been  made  in  disre= 
gard  of  tribal  possessory  rights.21'1  In  the  absence*  of  an  ex- 
pressed intent  of  Congress  to  the  contrary,  railroad  land  grants 
have  mu  affected  tribal  possessory  rights.®*  Even  where  Com 
gross  expressly  stipulated  to  extinguish  Indian  title,  railroad 
laud  grants  conveyed  only  tlic  naked  fee,  subject  to  tribal  occu- 
pancy and  ihj.ssessory  rights/*1*  Only  where  it  was  necessary  to 
give  emigrants  possessory  rights  to  parts  of  the  public  domain, 
has  Congress  over  grained  tribal  lands  in  disregard  of  tribal 
possessory  rights.*1’ 

C.  WHO  MAY  PROTECT  TRIBAL  POSSESSION 

The  protection  of  tribal  possessory  rights  has  been  recognized 
ns  a proper  function  of  the  Army,*"  of  the  Interior  Department  ,=51 
and  of  the  T)epa rt  meul  of  Justice.*25  At  the  same  time,  the  interest 
,of  the  tribes  themselves  in  self-protection  has  been  recognized 
repeatedly  in  statutes,8* 

Although  primary  concern  for  the  prelection  of  Indian  lands 
against:  trespass  rests  with  the  Indian  tribe  and  the  Federal 
Government,  it  lias  been  held  that  the  individual  states  have  a 
legitimate  interest  in  protecting  Indian  possession  against  tres- 
pass, Thus,  it  was  early  held  by  the  Supreme  Court  that  state 
laws  protecting  Indian  lands  against  trespass  were  valid,  mid 
state  decisions  thereon  entitled  to  great  weight. 334  Where  a state 
patent  to  land  included  laud  reserved  for  Itiilhms  under  state 
law,  it  was  held  that  such  patent  was  %?oid  as  to  the  erroneously 

210  3 Hi)  u,  S94,  400  (31696) , Accord:  United  States  v.  tfclntire, 
101  F.  2d  650  (C.  C,  A*  \h  1930),  rrv'g  Mein  fire  v.  United  States,  22  F. 
Sapp.  310  <D,  c.  Mont.  1037)  ; United  States  v.  Afhnusmtn,  270  U,  S,  1S1 
11920K  Hat  of . United  States  v.  Pavineiif -Marsh  Valley  Jvr,  Co.,  213 
Fed.  601  (C,  C.  A-  0,  1914,  afTg  205  Frit.  410  (b  C.  Idflho  l9lB).  And 
Him  If  at  Syrians  t 'axes,  02  U.  S.  705-704  (1875)  (Indian  possession 
profinfcd  njathisi  Kottlcrw  by  dcliybiK  thein  preemption  claims), 

w lU'reher  v.  Welherby,  95  U,  S.  017,  526  (4S7T)  ; WhMnstii  v.  Jiitrh- 

ctick,  201  u.  g,  202  (inoe). 

^ Lea  i't’fftf'orfb*  r tv,  A‘,  It . (7n,  v.  United  State g,  <)2  U.  S 733  (1875)  ; 
Northern  Pa e,  Ey.  Vo.  v.  United  States,  227  tJ.  a 350  (1913), 

Suits  v,  northern  Pac.  Railroad.  119  O,  S,  55  (18S6), 

m*  Oj-pgofi  |>o no  I ion  Act  of  September  27,  3 850,  c.  76  sees.  4,  S,  9 Stat, 
496,  407,  498 : New  Mexico  Donation  Act  of  July  22,  1854,  e.  103,  sec.  %. 
10  Stat,  808  : Homestead  Act  of  May  20.  3862,  c.  76,  124  $tat.  392, 

Sau  See  United  Stoics  cj  rrh  Gordon  v.  Crook,  170  Fed,  30i  (D.  C.  Nebr, 
1875). 

--1  United  States  v.  MuHin,  7%  Fed.  082  £D.  C.  Nctn-.r  .189$), 

See,  for  Instance,  Joint  Resolution  of  March  3,  1879,  m Stnt,  4 mf 
Htipcrucdi'fl  by  Act  of  March  3,  188D,  25  8tat,  7C8  (Instructing  Attorney 
General  to  bring:  suit  to  quiet  tribal  title)  ; sec.  3.  Tuoblo  Lands  Act  of 
June  7,  1024,  43  Stat,  636;  (discugged  in  Chapter  20,  sec.  4).  And  see 
Chapter  19,  gee,  2A(1). 

^ Thus,  for  Instance*  sec.  2 of  tliu  Act  of  June  28.  1898,  30  Stat,  495 
requires  the  courts  in  the  Indian  Territory  to  make  trihtfs  parties  to 
salts  atfectiiiK  their  possessory  rights  ,sky  service  upon  n chief  or  governor 
of  the  tribe”  whenever  it  iippeafs  “tlint  the  property  of  any  tribe  Is  In  any 
way  Directed  by  the  issues  being  beard,"  Sec-  4 of  thg  Pueblo  Lands  Act 
of  June  7t  3024,  43  Stat.  636,  expressly  protects  the  right  ot  the  indi- 
vidual IMoblos  to  bring  suit  in  vindication  of  thoir  land  claims.  The 
right  to  protect  tribal  property  against  trespass,  inures  only  to  the  tribe 
whose  land  it  i*  and  not  to  Indians  of  on  other  tribe  who  happen  to  be 
on  the  land,  Merchant  v*  United  States,  35  C,  Cls.  403  <1900), 

^Danforths  Lpjwc c v.  Thomas,  3 Wheat.  155  (1816)*  Preston  V, 
lirmcdvr,  1 Wheat,  115  (1S16),  See  also  Dan  forth  v.  Wear,  9 Wheat,  673. 
677  (1824), 
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included  I ml  inn  la  mis.'®  The  con^t  Inuitmaiify  of  state  Raisin- 1 
lion  designed  f u prided  Indian  lands' from  tn*>pass  was  upheld 
by  the  Supreme  ( ’mirf  in  Shite  of  Nete  York  v.  Dihhler s" 

In  that  ease  the  court  dcclaml.  per  Grier,  j.t 

The  statute  in  quest  bur  is  a puliee  regulation  for  the 
prut  erf  inn  of  the  Indians  from  intrusion  of  the  white  ■ 
jirnpln,  Mild  to  preserve  the  ponce.  * * * The  power 

of  a State  to  make  such  reguiat Inn*  In  iin'scnr  the  peace 
of  tlu*  ruinminiit y is  absolute.  ami  has  never  been 
surreiulorofl.  { I\  .*170  ) 

D.  EFFECT  OF  TITLE  UPON  POSSESSORY  RIGHT 

The  pr«U,«*l ion  \vhl#*h  the  Federal  Government  gives  to  tribal 
possession  !h  nut  limited  to  the  canes  where  title  to  tribal  land 
is  held  in  tin*  name  of  the  United  States,  hut  extends  equally  to 
lands  where  ultimate  title  is  vested  In  the  state.  An  illuminating 
unit  1'ysis  of  this  problem  is  found  in  a memorandum  to  the 
Assistant  Attorney  General  elated  April  20,  1U35,  regarding  the 
Onondaga  Reservation.-*7  Copious  authority  is  cited  to  show 
that,  even  where  the  United  States  does  not  own  the  ultimate 
fee  in  she  land  of  an  Indian  reservation,  its  relation,  of  guardian- 
ship to  the  Indian  tribe  carries  the  powei  ami  duty  of  protecting 
tin*  Indian  possessory  right  against,  condemnation  proceeding*  or 
other  Infringements  by  the  state: 

As  guardian  of  the  Indians  there  is  imposed  upon  the 
Government  a fluty  to  protect  these  Indians  in  their  prop- 
erty: it  follows  Unit  this  duty  extends  to  protecting  them 
against  the  unlawful  acts  of  the  State  of  Now  York.  (F, 
222.)** 

Likewise,  it  has  been  held  that  protection  of  tribal  property 
by  the  Federal  Guvormnxuit  is  not  forsworn  where  a tribe  in- 
cui'puruie^  under  state  law  and  thus  achieves  corporate 
capacity.*** 

E.  AGAINST  WHOM  PROTECTION  EXTENDS 

Tribal  possessory  right  lit  tribal  land  requires  protection  not 
only  against  private  parties  but  against  administrative  officers 
acting  without  legal  authority  and  against  persons  purporting  to 
act  with  l he  permission  of  such  officers.  Thus  where  Indians 
were  induced  by  administrative  authorities  to  settle  on  a given 
area  and  the  area  was  designated  as  the  “Old  Wirmebagoe  and 
Crow  Creek  Reservation*’  on  Indian  office  maps,  it  was  held  that 
such  lands  were  n “reservation1'  within  the  meaning  of  a subse- 
quent treaty  which  set  “romwaiUm”  lands  apart  “for  the  abso- 
lute and  it i relist urbed  use  and  occupation  of  the  Indians  herein 
named,  and  for  such  other  friendly  tribes  or  individual  Indians 
m from  Usm*  to  time  they  may  lie  willing,  with  the  consent  of  the 
United  States,  to  admit  amongst  them;  * * 330  It  was 

further  held  that  a later  Executive  order  of  February  27,  1885, 
opening  these  lands  to  entry  was  invalid  and  Inoperative.*31 
If.  was  likewise  ruled  by  the  Attorney  General  that  mi  appli- 
cation for  permission  to  construct  a ditch  across  an  Executive 
order  reservation,  without  the  consent  of  the  Indians,  couid  not 

Dnnfurth  v.  Wear,  supra;  Patterson  v,  Jenks,  2 Pet.  210  (1829), 
**62  U-  S.  860  (1858), 

A L.  IX  Memo.  lti>.  April  29,  1935. 

«■  mdr 

**  United  Stales  v.  TJJ.3  Aires  of  Land.  97  F,  2d  417  (C,  C,  A.  4f 
Sana)  And  see  12  L.  D,  Memo,  20G,  .Taimary  14,  1938, 

■»  Treaty  of  April  29  ef  svq,  1808,  15  Stub  035, 

sax  Qhl  Wmnebrtgo  ami  Crow  Creek  Reservation,  18  Qi>.  A.  O,  141 
(1885), 


be  legally  grit  uteri  by  Interior  Department  officials,  even  though 
Um-  ditch  was  suiqiosea  to  lie  beneficial  to  the  Indians.  The 
Attorney  General  declared: 

Rut  the  petitioners  allege  the  reservation  is  not  a legal 
otic,  and  in  consequence  thereof  the?  India  ns  for  whom  the 
reservation  was  made  are  only  tenants  at  will  til*  the  Gov- 
erisiiiciil.  But  tin*  rights  of  tenants  at  will,  so  loug  us  the 
la  ndlord  does  not  elect  to  dot  ermine  the  tenancy,  are  as 
sacred  sis  those  of  n Pumiit  In  fee/1® 

It  has  also  been  held  231  that  the  Federal  Government  is  under 
an  obligation  to  protect  tribal  hinds  even  against  fellow  tribes- 
men. 

The  respect  for  tribal  possessory  fights  shown  by  Congress 
and  the  courts  1ms  not  always  been  shared  by  administrative 
authorities.  In  recent  years,  however,  the  Department  of  the 
Interior  has  strictly  adhered  to  the  view  that  u tribe  may  ex- 
clude from  tribal  property  any  non  members  not  specially  author- 
ized by  law  to  enter  thereon,  that,  having  the  right  so  to  exclude 
outsiders,  the  tribe  may  condition  the  entry  of  such  persons  by 
requiring  payments  of  fees,  and  that  federal  authorities,  in  the 
absence  of  specific  legislative  unfhorismUom  may  not  invite  out- 
siders to  enter  upon  tribal  lands  without  tribal  consent. 

Indian  possessory  rights  are  enforceable  against  state  author- 
ities as  well  as  against  federal  uiiUioritieri/**  Thus,  where  a 
treaty  between  the  United  states  and  the  Seneca  Nation  pro- 
vided ; 

The  United  HluU»s  acknowledge  till  the  land  within  the 
aforementioned  boundaries  (which  include  the  reservations 
ill  question)  fo  be  the  property  of  the  Seneca  nation, 
anti  the  United  States  will  never  claim  tte  same  nor 
disturb  the  Seneca  nation,  * * * in  the  free  use  and 

enjoyment  thereof;  but  it  ahull  remain  I heirs  until  they 
choose  to  sell  the  same  * * *,  ( Pp,  7H5  707.) 

the  Supreme  Court  held  that  state  taxation  of  tribal  hinds  was 
inconsistent  with  the  treaty  and  invalid.*35  The  court  declared : 

The  tax  titles  purporting  to  convoy  these  lands  to  the 
purchaser,  even  with  the  qualification  suggested  that  the 
right  of  occupation  is  not.  to  lie  affected,  may  well  em- 
barrass the  occupants  ami  be  used  by  unworthy  persons 
to  the  disturbance  of  the  tribe.  Ail  agree  that  the  Indian 
right  of  occupancy  creates  an  indefeasible  title  to  the 
reservations  that  may  extend  from  generation  to  genera- 
tion. null  will  cease  only  by  the  dissolution  of  the  tribe, 
or  their  consent  to  sell  to  the  party  possessed  of  the  right 
of  pre-emption.  Hr  is  the  only  party  that  is  authorised 
to  deni  with  the  tribe  in  respect  to  their  property,  and  this 
with  the  consent  of  the  government.  Any  other  party  is 
an  intruder,  unci  may  be  proceeded  against  under  the 
twelfth  section  of  the  act  of  fifth  June,  1834.*  (P.  771.) 

*4  8 tat,  at  barge,  730.  (P,  771.) 

The  question  of  how  far  Indian  possessory  rights  are  pro- 
tected against  Congress  raises  a problem  of  constitutional  law' 
considered  earlier  in  Chapter  5, 

With  the  establishment  of  the  right  of  Indian  tribes  to  the 
protection  of  federal  and  state  governments  (as  well  as  self- 
protection) against  trespass,  whether  by  private  parties  or  by 
state  or  federal  officers,  it  becomes  pertinent  to  consider  the  exact 
extent  of  the  possessory  right  to  which  this  protection  attaches. 

232 Lemhi  Indian  Reservation,  18  Op.  A.  G.  563  (1887). 

Marie  v.  United  States,  24  F,  Supp.  237  <D,  C.  S.  D-  Cal.  1938). 
See  also  Chapter  9,  sec.  5C. 

™*Danfr*>th  V.  Wear,  9 Wheat,  873  (1824). 

3*5  The  New  York  Indians,  5 Wall.  701  (1868).  See  Chapter  13,  sees. 
1-3, 


SECTION  11.  EXTENT  OF  TRIBAL  POSSESSORY  RIGHTS 


The  extent  of  possessory  right  vested  in  an  Indian  tribe  may 
differ  in  important  respects  from  that  of  ordinary  private 
possessory  rights.  Some  of  these  differences  run  to  the  ad- 
vantage of  the  Indian  tribe ; others,  to  its  disadvantage. 


Because  an  Indian  tribe  is  a ward  of  the  Government,  it  has 
been  held  that  adverse  possession  under  the  statute  of  limitations 
does  not  run  against  an  Indian  tribe,  even  where  title  to 
the  land  is  vested  in  the  tribe  and  the  tribe  is  incorporated  under 
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state  law,33* *  This  rule  was  slightly  modified  fay  Congress,  with 
respect  to  the  Fmffilas  <»f  New  Mexico,  iu  view  of  the  fact  that 
fm*  many  years  these  Pueblos  had  enjoyed  the  right  to  sue  ami 
he  sued  uudei-  territorial  ]aw,ffi  The  compromise  adopted  in  the 
Pueblo  Lauds  Act  of  June  7,  3924,2M  was  to  the  effect  that  adverse 
possession  might  be  established  by  jiroof  of  (a)  ‘‘open,  notorious, 
actual,  exclusive,  continuous,,  adverse  possession  of  the  premises 
claimed,  under  color  of  title  from  the  6th  day  of  January,  1902, 
to  the  date  of  thu  passage  of  this  Act”  together  with  proof  of  tax 
payments,  or  (&)  such  possession  "with  claim  of  ownership,  but 
without  color  of  title  from  the  16th  day  of  March,  1880  ” 

WIuLe  tribal  lands  are,  like  other  lands,  subject  to  the  federal 
power  of  eminent  domain,2*"  they  are  not  subject  to  the  state 
power  of  eminent  domain  except  where  Congress  has  specifically 
so  provided.54 ■ The  constitutionality  of  congressional  acts  eon- 

^United  Staten  v.  7J0/Uf  A creu  of  Land,  97  F,  2«l  417  <C.  C-  A,  4, 
1938)  ; United  Staten  v.  Wright,  53  F.  2d  300  (C,  C,  A,  4,  1931)  ; Memo, 
re  Fan  tern  Band  of  Clierokce  Indians  of  North  Carolina,  7 L.  D.  Memo. 
517,  531,  534,  August  4,  1936,  Memo,  re  97  F.  2d  417,  12  L.  D.  Memo, 
206,  210,  January  14,  1938.  Accord  : United  Staten  v,  Candelaria,  271 
U,  S.  432,  4-i'O  (1026)  ; United  Staten  V,  Minnesota,  270  t).  S.  181,  196 
{ 1026)  I United  Staten  v.  Sandnvat,  231  TJ.  S.  28  (1013)  ; Heckman  y 
United  Staten,  224  IL  S.  413,  438  (1012). 

-S7  See  Chapter  20,  see,  4. 

358  43  Stat,  636, 

*v  Cherokee  Walton  v.  Southern  Kansan  Rif.  Co,,  135  U.  S.  641  <1890), 
reversing  33  Fed.  000  (D,  C.  W.  D.  Ark,  1888)  (Interpreting  Act  of  July 
4,  1884.  23  SUU,  73). 

a<0  United  States  V.  Minnesota,  95  F.  2d  468  (C.  O.  A,  8.  1938),  afpd. 
sub  nom,  Minnesota  v.  United  States,  305  U.  S,  382  (1989)  ; United 
Staten  V.  Colvard , SU  F,  2d  312  (C\  C.  A.  4,  1937)  ; Op,  Sol.  I.  D„  M. 29961. 
October  4,  1938  ( Eastern  Cherokees)  ■ see  Act  of  February  28,  1919,  40 


furring  upon  state  or  private  agencies  the  power  to  condemn 
tribal  land  Is  established  beyond  question.3" 

Tribal  possessory  rights  inny,  as  we  have  already  noted,  be 
expressly  qualified  by  the  statute,  treaty,  or  Executive  order 
establishing  the  right,  aiul  in  this  way  made  subject,  for  in- 
stance, to  entry  under  public  land  minora]  laws/*3 

Except  for  special  limitations  mul  special  advantages  of  t lie 
type  above  noted,  tribal  possessory  rights  are  equivalent  in  ex- 
tent to  the  possessory  rights  of  private  persons,2*5 

8fnt\  1200,  authorizing  condemnation  of  lands  of  Capital!  Crumb*  Regurva- 
tion  by  the  City  of  San  Diego,  subject  to  the  approval  of  the  terms  of 
lho  judgment  by  the  Secretary  of  the  Interior,  Accord:  Act  of  June 
28,  1898,  sec,  11,  30  Stitt.  195,  498  (authorizing  towns  and  cities  in 
Indian  Territory  to  condemn  tribal  lands). 

311  The  extent  and  basis  of  this  power  jjf^unalyzcri  in  Federal  Eminent 
Domnin  (1939),  Secs.  9 and  15N,  See  also  Randolph,  Eminent  Domain 
(1894)  sec,  30  and  cases  cited. 

Op.  Sol.  I,  D.,  M.28183.  October  lGf  1935,  holding  that  prospectors 
taking  by  claim  on  Pupngo  Indian  lands  under  public  land  mineral  laws, 
must  pay  tribe  for  surface  use  if  claim  was  taken  up  after  passage  of 
Act  of  June  18,  1934,  48  Stnt,  984,  but  not  if  claim  was  taken  up  prior 
to  such  act. 

See  Act  of  July  14,  1SQ2.  12  Sfaf,  506.  granting  to  white  settlers 
the  value  of  improvement  a on  Innds  occupied  by  them  which  are  reserved 
for  Indinn  use,  showing  Congress’  assumption  that  the  establishment  of 
the  Indian  reservation  wiped  out  the  claims  of  the  prior  settlers,  Ae= 
cord  I Act  of  June  3*  3 874,  18  Stat.  555  (Makuli)  ; Act  of  March  3,  1885, 
23  Slat.  677  (Duck  Valley) . See  also  Act  of  August  4,  1886,  24  Stnt, 
870  (refund  tn  entry  man  of  payments  made  to  land  office  where  entry 
on  Indian  reservation  was  subsequently  cancelled),  Cf , Joint  Resolution, 
of  February  8,  1887,  14  Stat.  040  (Sioux)  ; Act  of  February  11,  1920, 
41  Shit,  1459  (Siln(ss)  ; Act  of  March  3,  1925.  43  Stat  1586  (L’Anse  and 
Vieux  Desert). 


SECTION  12,  THE  TERRITORIAL  EXTENT  OF  INDIAN  RESERVATIONS 


In  determining  the  extent  of  Indian  tribal  lands,  first  impor- 
tanee  naturally  attaches  to  the  treaty,  statute,  or  other  document 
upon  which  tribal  ownership  is  predicated  or  by  which  it  is 
defined.  The  fixing  of  boundaries  of  Indian  reservations  was  a 
major  part  of  early  governmental  policy  in  Indian  affairs,  as  a 
menus  of  securing  peace  between  Indians  and  whites  and  among 
the  Indian  tribes  themselves.244  Both  by  treaty  345  and  by  stat* 
ufea4,‘  the  United  States  has  endeavored  to  settle  conflicting 
claims  and  to  resolve  ambiguities  in  the  definition  of  reservation 
boundaries.3" 

Where  the  delimitation  of  tribal  lands  has  proved  to  be  of 
special  difficulty,  Congress  has  occasionally  referred  the  deter- 
mination of  such  boundaries  to  the  Court  of  Claims,34*  or  the 
Secretary  of  the  Interior,240  or  has  established  a special  tribunal 
to  determine  such  questions,26® 

In  interpreting  treaties  and  statutes  defining  Indian  bound- 
aries, the  Supreme  Court  has  said : 

* * * our  effort  must  be  to  ascertain  and  execute  the 

intention  of  the  treaty  makers,  and  as  on  element  in  the 

244  See  Chapter  3,  sec.  8A(2).  The  (facing  of  Intertribal  bouEdarief 
was  (he  chief  purpose  of  certain  treaties,  e,  g.,  Treaty  of  August  19,  1825, 
with  Chippev.*.^  et  aL,  7 Stat.  272;  sec  5 Op.  A.  Q.  31  (1848), 

246  See  Chapter  3,  see.  3A(2). 

246  Act  of  March  3,  3875,  18  Stah  476  (boundary  between  State  of 
Arkansas  and  Indian  country)  ; Act  of  June  6,  1894,  28  Stat,  86  (Warm 
Springs  Reservation)  ; Act  of  June  6,  1900,  31  Stat.  672  (conflicting 
tribal  claims  of  Choctaw -Chickasaw  and  Comanche,  Kiowa,  and  Apache), 

247  To  the  effect  that  the  parties  to  a treaty  are  authorized  to  deter- 
mine its  meaning,  and  to  define  boundaries  which  the  terms  of  the  treaty 
leave  unclear,  sue  Lattimcr  v.  potcet,  14  Pet.  4 (1840). 

«sAefc  of  January  9,  1925,  43  Stat.  730  (title  to  Red  Pipestone  Quar- 
ries) ; eA  Act  of  June  28,  1808,  sec.  29,  30  Stat.  40D,  513. 

Act  of  June  7,  1872,  17  Stat-  281  (Sisgeton  and  Wahpeton). 

Act  of  March  3,  1851,  sec,  16,  9 Stat.  631,  634  (California  private 
land  claims)  ; Pueblq  Lands  Act  of  June  7,  3924,  43  Stat.  630,  discussed 
in  Chapter  20,  sec.  4. 


effort  we  have  declared  that  concession  must  be  made  to 
the  understanding  of  the  Indians  in  redress  of  the  differ- 
ences in  the  power  and  intelligence  of  the  contracting  par- 
ties. United  States  v.  Wfnans,  198  U.  8.  371,  The  present 
case  invokes  in  special  degree  the  principle.*81 

Apart  from  the  foregoing  principle,  the  same  rules  apply  to 
the  resolution  of  ambiguities  iu  reservation  boundaries  ns  are 
applied  to  similar  ambiguities  in  other  deeds  or  patents.363 

It  is  presumed  that  the  bed  of  a navigable  stream  is  not  con- 
veyed to  an  Indian  tribe  but  is  reserved  by  the  United  States 
for  the  future  state  to  be  established,2^3  However*  an  intent  to 
confer  ownership  rights  upon  the  Indian  tribe  in  such  stream 
bed  may  be  shown  by  the  context  of  the  boundary  description 
and  such  intent  appears  definitely  where  territory  on  both  sides 
of  the  river  is  reserved  to  the  Indian  tribe.  As  was  said  in 
Donnelly  v.  United  States:  ” 4Tt  would  he  absurd  to  treat  the 
order  as  intended  to  include  the  uplands  to  the  width  of  one 
mile  to  each  side  of  the  river,  and  at  the  same  time  to  exclude 
the  river”*  (at  p.  259)  Tide  lands  and  beds  of  navigable 
streams  which  have  been  made  a part  of  an  Indian  reservation 

251  Northern  Pacific  By,  Co,  v.  United  States,  227  TJ.  S.  355,  at  p 362 
(1913),  aff’g  191  Fed.  947  (O.  C.  A.  9,  1911). 

253  Meigs  v.  M’Qlung1  g Lessee,  9 Granch  11  (1815)  (holding  that  unilat- 
eral action  of  United  States  agents  cannot  give  meaning  to  treaty,  which 
is  a bilateral  contract).  See  algo  29  Op.  A.  G.  455  (1912)  (Chippewa). 

285  United  States  v.  Holt  State  Bank,  270  U.  S.  40,  55  (1926)  nfi  g 294 
Fed,  161  (C.  C.  A.  8,  1923). 

m*  United  States  v.  Hutchings,  252  Fed.  841  (D,  C,  W,  D,  Qkln,  1918). 
aff'd  sub  nom.  Commissioners  v.  United  States,  270  Fed,  110  (C.  C.  A.  8* 
1920),  app,  dism.  260  U.  S,  753  (land  to  middle  of  noantivigable  river 
included  in  Osage  Reservation).  Accord  : Breio er-JStliott  Oil  d Gas  Co  v 
United  States,  260  U,  S-  77  (1922),  afiTg  270  Fed.  1Q6  (O,  C.  A.  8 1920) 
and  249  Fed.  609  (D.  G-  W,  D.  Okla,  1918). 

»2 28  U,  a 243  (1913). 

300  Followed  In  65  L D.  475  (1936)  (Fort  Berthold  Reservation),  Memo. 
Sol.  I,  D,,  July  5,  1939  (Owhi  Lake  in  Colville  Reservation). 


344 


THE  TEMPORAL.  EXTENT  OF  INDIAN  TITLES 


311 


by  treaty  or  otherwise  do  not  pass  to  a state  subsequently 
created,  as  do  public  lands  similarly  situated,75’  Where  the 
high -water  mark  is  referred  to  In  designating  the  boundaries  of 
an  Indian  reservation,  there  is  no  imiilied  reservation  of  tide 
lands,35" 

The  principles  of  international  law  applicable  to  boundary 


e-t  United  States  v.  Boynton*,  33  F.  2d  201  (C,  C.  A.  9 , 1931)  rev’g 
49  F.  2d  810  (D.  C,  W.  D.  Wash.  1931)  {land  between  higli  and  low  tide 
reserved  for  tribe,  not  allottees)  ; United  Stales  v.  Itomaine,  205  Fed,  253 
((.*.  C.  A.  9,  1010) . But  cf.  United  States  V . Snohomish  Biwr  Boom  Co., 
240  Fed-  112  (C-  C.  A.  D,  1917). 

=»  United  States  v.  Stotts.  49  F.  2d  619  (I).  C.  W.  D,  Wash,  1930)  ; 
Taylor  V.  United  States,  44  F,  Pd  531  (C.  C,  A,  9r  1930)  ; Op,  Sol.  I.  D„ 
M.  2S120.  March  31,  1930, 

**  United  States  v.  Holt  State  Bank,  270  U,  S,  40,  55  (1926),  «f 
294  Fed,  161  {C.  C,  A,  8,  1923)  ; Taylor  V.  6*«ifrd  States,  44  F.  2d  531 
(C.  C,  A,  9.  1930),  cert,  den,  283  S,  820;  United  States  v,  Ashton, 
170  Fed,  509  (C.  0.  W.  D.  Wash.  1909),  app,  disra,  sub  nom,  Bird  V. 
Ashton,  220  !7,  S,  004  <1911),  without  opinion. 


disputes  have  been  invoiced  in  reaching  the  determination  that 
an  island  once  part  of  an  Indian  reservation  remains  so  although 
it  becomes  attached  to  the  opposite  bank  of  the  river  through  a 
sudden  change  in  the  stream  bed, 310 

In  other  cases  local  state  law  has  been  Invoked  to  settle  ambi- 
guities,311 and  it  has  been  held  that  where,  under  Minnesota 
law,  the  title  of  the  riparian  owner  stops  at  the  water’s  edge,  the 
ownership  by  an  Indian  tribe  of  the  entire  shore  line  of  a lake 
will  not  disturb  state  ownership  of  the  lake  bed.203 

Errors  in  surveying  boundaries  fixed  by  treaties  or  statutes 
have  occasionally  given  rise  to  tribal  claims,303 

Sheyenne  Island,  Missouri  lUvor,  18  Op.  A,  G,  230  (1SS5). 

United  States  V.  Ladley,  4 F.  Supp.  580  <D.  C,  N.  D.  Idaho,  1933). 

^ Memo  Sol,  I,  D.t  December  19,  1930, 

2,13  Bee,  for  example.  (Jftck  Natioji  V,  United  States,  302  U.  S.  020 
(1938),  rev’g  84  C.  Cls.  12.  Other  aspects  of  tile  case  are  considered  in 
290  U.  S.  103  (1935),  rev’g  77  C*  Cls.  159,  and  in  87  C,  Cl®.  280  (183S>, 


SECTION  13.  THE  TEMPORAL  EXTENT  OF  INDIAN  TITLES 


The  question  of  when  Indian  possessory  rights  in  a given  tract 
of  land  come  to  an  end,  or,  in  technical  terms,  the  question  oi 
the  quantum  of  the  tribal  estate  hi  land,  has  generally  been 
raised  in  connection  with  such  title  as  depends  upon  actual 
occupancy.  The  assumption  that  all  possession  of  hinds  by 
Indian  tribes  is  of  an  identical  type  has  elsewhere  been  dis- 
cussed and  criticised  and  need  not  be  reexamined  at  this  point/04 

Within  the  diversity  of  tenures  by  which  tribal  lands  arc  held, 
there  undoubtedly  exists  a type  of  ownership  that  ceases  when 
the  tribe  becomes  extinct  or  abandons  the  land.  Although  this 
circumstance  is  commonly  cited  ns  indicating  a peculiar  tenure 
by  which  Indian  lands  are  held,  an  examination  of  the  prevailing 
doctrines  of  real  property  law  at  the  time  when  the  theory  of 
“Indian  title”  was  first  advanced,  shows  that  there  is  nothing 
novel  or  peculiar  about  the  legal  justification  or  the  practical 
significance  of  the  doctrine.  Under  the  feudal  theory  of  English 
law,  where  the  owner  of  land  died  without  heirs  or  committed  a 
felony,  the  land  escheated  to  the  Grown,  or  to  the  mesne  lord. 
This  right  of  escheat  was  not,  strictly  speaking,  a form  of  in- 
heritance but  was  a sovereign  right  superior  to  the  property 
right  of  any  landlord,309  The  right  of  escheat  became  less  vain- 
able,  with  respect  to  Individual  landowner*,  when  the  statutory 
right  cf  testamentary  disposition  was  extended  to  real  property. 
An  Indian  tribe,  however,  could  not,  unde*  British  or  American 
law,  alienate  its  land  without  the  consent  of  the  Grown  or  the 
Federal  Government:,  Therefore,  the  possibility  that  land  would 
be  left  vacant  when  a tribe  disintegrated  or  abandoned  the  land 
was  a real  possibility  and  the  rule  of  escheat  served  the  same 
purpose  that  it  served  under  early  feudal  conditions  in  England. 
Land  held  by  a tribe  in  fee  simple  would  be  subject  to  escheat 
and  it  is  unnecessary  to  assume  any  peculiarity  of  “Indian  title” 
to  explain  this  result. 

Although  technically  the  right  of  escheat  was  something  ein 
tlrely  distinct  from  a possibility  of  reverter,  there  is  ample  prece- 
dent. for  confusing  the  two  Institutions,®00  Thus,  although  one 
might  say  with  perfect  accuracy  that  land  held  by  an  Indian 
tribe  in  fee  simple  would  escheat  to  the  United  States  when  the 
tribe  became  extinct  or  abandoned,  the  property,  it  became 
fashionable  to  refer  to  this  incident  as  a possibility  at  reverter, 
rather  than  escheat.  This  use  of  language  was  hot  restricted  to 
Indian  tribes,  but  was  applied,  In  the  early  nineteenth  century, 
to  all  corporations  under  the  doctrine  that  a corporation  had 

s«  See  secs,  5,  6,  10,  and  IS  of  this  chapter^ 

=«See  “Escheat,”  5 Boeye.  Soc.  Sci,  591  (T.  B\  T.  Plucfcnett), 

***  Op.  oit,  note  131, 
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“only  a determinable  fee  for  the  purposes  of  enjoyment.  On  the 
dissolution  of  the  corporation,  the  reverter  is  to  the  original 
grantor  or  his  hairs,”  207  It  was  generally  agreed  that  “corpora- 
tions have  a foe  simple  for  the  purpose  of  alienation,”  180  but  this 
portion  of  the  doctrine  was,  of  course,  inapplicable  to  Indian 
tribes. 

If  those  observations  are  well  taken,  we  should  conclude  that 
it.  makes  little  practical  difference  whether  we  describe  an  In- 
dian estate  as  a fee  simple  absolute  subject  to  the  ordinary 
sovereign  right  of  escheat,  or  call  the  Indians’  estate  a deter- 
minable fee  with  a poasibility  of  reverter  In  the  sovereign,  or 
refer  to  “Indian  title  of  use  and  occupancy/’ 

The  only  point  at  which  these  various  theories  may  perhaps 
diverge  lies  in  the  test  to  be  applied  to  determine  when  land 
has  been  “abandoned/’ 

111  Holden  v,  Joi/2'*  the  Indian  estate  in  question  was  to  be, 
according  to  the  governing  treaty,  a fee  simple,  hut  the  patent 
issued  by  the  President  included  the  condition  “that  the  lands 
hereby  granted  shall  revert  to  the  United  States,  if  the  said 
Glierokees  become  extinct,  or  abandon  the  same.”  370  The  Supreme 
Court  rejected  the  argument  that  such  abandonment  took  place 
by  reason  of  (a)  Cherokee  participation  In  the  Civil  War  on 
the  part  of  the  Confederacy,  or  ( b ) an  agreement  whereby  the 
Glierokees  allowed  Congress  to  sell  the  land  for  their  benefit. 
The  Court  held  that  the  Cherokee  title  continued  until,  by  the 
agreement  in  question,  title  became  vested  in  the  United  States. 
The  Court  farther  declared : 

Beyond  doubt  the  Glierokees  were  the  owners  and  occu- 
pants of  the  territory  where  they  resided  before  the  first 
approach  of  civilized  man  to  the  western  continent,  de- 
riving their  title,  as  they  claimed,  from  the  Great  Spirit, 
to  whom  the  whole  earth  belongs,  and  they  were  unques- 
tionably the  sole  and  exclusive  masters  of  the  territory, 
and  claimed  the  right  to  govern  themselves  by  their  own 
laws,  usages*  and  customs.  * * * 

***** 

Enough  has  already  been  remarked  to  show  that  the 
lands  conveyed  to  the  United  States  by  the  treaty  were 
held  hr  the  Cherokees  under  thoir  original  title,  acquired 
by  immemorial  possession,  commencing  ages  before  the 
New  World  was  known  to  civilized  man,  Unmlstak* 

887  2 Kent  Commentaries  282,  And  see  4 Thompson  on  Corporations, 
3d  ed.«  1927,  sec.  2455. 

**  Ibid. 

Wall.  211  (1S72), 

Quotation  from  patent.  Ibid. 
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ahly  their  I i Mo  was  absolute,  subject  only  to  the*  pre- 
emption right  of  purchase  acquired  l»y  The  United 
Hi  a lt<s  a s the  successors  of  Great  Britain,  and  the  right 
also  on  i heir  part  as  such  successors  of  the  discoverer  to 
prohibit  ! lit-  sale  of  I lie  land  to  any  other  governments 
or  rheir  subjects,  and  tt?  exclude  all  oilier  governments 
from  liny  iiilcrfoieuee  ill  their  affairs,  (Fp.  243-244.) 

Again*  the  Supreme  Court  Judd  in  Ye/p  York  foul  inn#  V.  United 
Statist  that  delay  in  the*  sett  lenient  of  new  hinds  diet  not 
constitute  abandonment/^3  On  the  other  ha  ad,  tho  Supreme 
Court,  holding  Unit  the  I'uttnwatoinlos  do  not  own  a large  part 
of  the  pity  of  Chicago,  indicated  ns  one  basis  for  its  decision 
the  fact  that  the?  IMttawatomles  had,  after  conveying  at  least 
all  the  lands  above  the  lake  level,  abandoned  the  district  for 

371  l7o  i;.  i (isnsi,  a up.  illsni.  17a  U.  S.  4G4, 

-”S3  f If.  The  jVf :w  York  liuiifiKi e 5 Will],  701  (1300)  (holding  that  intei-eat 
in  original  land  continues  until  date  fixed  for  removal). 


morn  than  half  a century.™  It.  appears  to  he  settled  law  that 
actual  removal  of  an  entire  tribe  from  one  reservation  to  another, 
where  such  removal  is  voluntary,  constitutes  abandonment/74 

Although  various  dicta  may  he  found  asserting  that  the  title 
of  Indian  tribes  is  less,  in  point  of  tempura!  extent,  than  a fee 
simple,  reliance  upon  such  dicta  has  proven  extremely  hazard- 
ous/^' A realistic  analysis  of  the  cases  suggests  that  the  only 
clear  distinction  between  “Indian  title”  and  “fee  simple  title”  lies 
in  the  fact  that  Indian  hinds  are  subject  to  statutory  restrictions 
upon  alienation/^* 1 

swirimiiw*  v,  vttif  of  cinvaao,  212  v.  s.  434  (ini?). 

Butts  V.  Sorthcrv  Pacific  KnUmnd,  110  T\  S,  55  (lSSii):  Show  V. 
Shell  Pd . Corn,,  Oil  F.  2a  1 (C,  C.  A.  10,  1932),  jilTg.  flu  F.  2d  <10(1, 
corf,  den,  287  P,  »5,  G50,  Ami  hoc  cases  cited  in  sec.  4. 

3r&  See,  fen*  iiistntico.  the  discussion  of  “wasto"  in  United  states  v. 
Cook,  1')  W nil.  59],  503  (3873  j,  and  erroneous  decisions,  huscil  on  this 
discussion,  which  nre  noted  In  nee,  15.  infra. 

See  hoc,  18,  infra. 


SECTION  14.  SUBSURFACE  RIGHTS 


Whether  tin*  possessory  right  of  nil  Indian  tribe  includes  min- 
erals depends,  as  does  every  other  quest  bin  relating  to  the  extent 
of  Indian  possessory  rights,  upon  tin*  treaty,  statute,  Executive 
order  or  other  document  or  course*  of  action  upon  which  the  right 
is  bused.  Whore  a treaty,  statute,  or  Executive  order  specifically 
provides  that  minerals  on  Indian  land  shall  he  reserved  to  the 
l/niled  States 871  or  where  11  statute  specifies  that  title  to  land 
purchased  for  an  Indian  tribe  shall  not  extend  to  mineral  right s,®” 
no  question  is  likely  to  arise.  So,  too,  n treaty  or  statute  may 
provide  that  the  Indian  tribe  shall  have  specified  rights  of  mining 
or  quarrying  in  land  belonging  to  tho  United  States/70 

Questions  ns  to  the  Indian  right:  to  minerals  have  generally 
arisen  whore  nothing  specific  appears  in  the  treaty,  statute,  or 
other  document  upon  which  the  Indian  claim  is  based,  or  where 
the  Indian  claim  is  based  pimply  on  aboriginal  occupancy.  Con- 
firmation of  the  view  that,  aboriginal  occupancy  may  include 
subsurface  rights  ns  well  as  surface  rights  is  found  in  the  case 
of  Gfi outran  v.  Afolonj/J^0  A treaty  provision  by  which  desig- 
nated lands  were  “set  apart  for  the  absolute  mid  undisturbed  use 
and  occupation  of  tho  Shoshone  Indians’*  was  hold  to  convey  to 
the  Indians  full  mineral,  as  well  as  timber,  rights,  in  the  case  of 
United  Strifes  v.  Shoshone  Trihcr'*' 

Further  analysts  of  the  extent  of  Indian  mineral  rights  is 
found  in  the  opinion  2*2  of  Attorney  General  (afterwards  Justice) 

*"  !*ee.  for  example.  Art.  ill  of  Treaty  of  August  5,  1§2G,  with  the 
Chippewa  Indians.  7 Star.  200;  Art  of  February  21.  11)31.  40  Stat.  1202 
( Tiipnito  Indians ) , construed  in  Op.  Sob  I,  D.,  M,27G3G,  March  7,  1934,  nml 
Op.  8oh  1.  I),.  M,U7G.j(1.  May  7.  1934, 

Act  of  February  If*.  102!),  45  Htut.  118G  (Alabama  arid  CouHlliittn)  ; 
Act  of  Jam*  22,  1931!.  40  Stub  1800  (Walker  River)  ; Act  of  June  20, 
1930.  sec,  ],  49  Btnt,  ims?,  19GS.  25  U.  S.  G DOT  (Oklahoma), 

-VJ  Yankton  Sioiur  Tribe  v.  United  State*,  01  C.  CIh.  40  (102D).  In  thin 
enno  it  was  held  that  a treaty  reservation. of  the  right  to  quarry  pipesitono 
in  a given  area  did  not  rotifer  upon  the  tribe  concerned  a right  of  occu- 
pancy. The  suit  was  brought  under  see.  22  of  the  Atrt.  of  April  4,  1010, 
30  Stnt.  2WK  284.  on  the  basin  of  the  Treaty  of  April  10.  385S,  11  Stat. 
743.  The  decision  was  reversed  mi  otliei:  grounds  in  272  V.  S.  351  (1020). 

10  How.  203  (1853).  Of.  Joint  Resolution  «f  April  10.  1800,  2 Stilt. 
87,  a ut hollaing  the  president  to  determine  whether  Indian  title  to  copper 
hinds  adjacent  to  bake  Superior  was  “yet  subsisting,  and  if  so,  tho 
terms  mi  which  tin*  huuu1  can  he  extinguished."  Rut  cf.  discussion  of 
separation  of  yurfaer  and  mineral  rights  under  Spanish  law,  in  Oi».  Sol. 

I.  I),,  M, 27050.  March  7,  1934. 

-■‘n  304  U.  H.  Ill  (1938).  nfu  Shoshone  Tribe  v.  United  States,  85 
C.  Cls.  331  (1937)  ; the  nrginnciit  contra  will  he  found  in  a nun iiQrandu in 
of  the  Assistniif  Attorney  General  dated  December  8,  3937  (11  L,  D.  Memo. 
468). 

34  Op.  A,  C.  381  (3024),  This  opinion  follows  that  of  Solicitor 
Edwards  of  the  Department  of  the  Interior  (A.2592),  dated  February  12, 
1924. 


Stone  rendered  on  May  27,  1924*  with  reference  to  the  proposal 
of  Secretary  of  l lit*  Interior  Fall  to  open  Executive  order  reservn - 
lion  lands  to  mineral  entry  under  the  laws  governing  minerals 
within  the  public  domain.  After  analyzing  tho  terms  of  the 
general  mining  laws,  tho  Attorney  General  declared  : 

The  general  mining  laws  never  applied  to  Indian  reser- 
vations, Whether  created  by  treaty.  Act  of  (’engross,  or 
executive  order.  ,V oonun  v,  Caledonia  Min . 121  U,  H. 

303  t Kendall  v.  Sun  Juan  Xitrer  Mining  Co.,  144  U,  H.  6D8 ; 
M'Fadden  v.  Mountain  View  Af.  «(•  ,1/,  Vo.,  9 7 Fed.  070; 
(Jib son  y.  And t r son.  331  Fed.  31). 

In  support  of  this  conclusion,  based  upon  the  language  of  the 
general  mining  laws,  tho  Attorney  General  presented  an  analysis 
of  India u mineral  rights  which  may  well  he  set  forth  In  full, 
without  comment,  ns  a complete  exposition  of  the  subject. 

If  the  extent  of  the  Indian  rights  depended  merely  on 
definitions,  or  on  deductions  to  he  drawn  from  descriptive 
terms,  there  might  he  some  question  whether  the  right 
of  “occupancy  and  use*1  Included  any  right  to  the  hidden 
or  latent  resources  of  the  land,  such  as  minerals  or 
potential  waler  power,  of  which  tlie  Indians  in  their 
original  state  laid  no  knowledge.  As  a practical  matter, 
however,  that  question  lias  been  resolved  in  favor  of  the 
Indians  by  n uniform  series  of  legislative  and  treaty  pro- 
visions beginning  many  years  ago  and  extending  to  the 
present  time.  Tims  the  treaty  provisions  for  the  allotment 
of  reservation  lands  all  contemplate  the  final  passing  of 
a perfect  fee  title  to  the  individuals  of  the  tribe.  And  that 
meant,  of  course,  that  minerals  and  till  other  bidden  or 
la  tent  resources  would  go  with  the  fee.  The  same  is  trite 
of  the  General  Allotment  Act  of  1887,  which  applies  ex- 
pressly to  executive  order  reservations  ns  well  m>  to  others. 
Then,  beginning  yours  ago,  many  special  acts  were  passed 
(with  or  without  previous  agreements  with  the  Indians 
concerned)  whereby  surplus  lands  remaining  to  the  tribe 
after  completion  pf  the  allot mculs  were  to  be  sold  for 
their  benefit.  In  all  these  instances  Congress  has  recog- 
nized the  right  of  the  Indians  to  receive  the  full  sales 
value  of  the  land,  including  the  value  of  the  timber,  the 
minerals*  and  nil  other  elements  of  value,  less  only  the 
expenses  of  the  Government  in  surveying  and  selling  the 
In  lid.  Legislation  and  treaties  uf  this  character  were 
dealt  with  in  Frost  v.  Wenie,  157  U.  S,  40.  50;  Minnesota  v 
Hitch  cork,  185  U.  S.  373;  Lone  Wolf  v.  flitch  rock,  187 
u.  S.  503;  United  States  v.  niendaur,  3 28  Fed.  910,  913; 
Ash  Sheep  Co,  V.  Untied  State#,  202  U.  S,  109. 

Similar  provisions  lmve  been  made  in  many  other  cases 
for  the  salt?  of  surplus*  tribal  lands,  nil  the  proceeds  of  all 
elements  of  value  to  go  to  the  tribe.  In  a recent  Act 
for  further  allotment  of  Crow  Indian  lands  (41  Stat.  751), 
the  minerals  are  reserved  to  the  tribe  instead  of  passing 
to  the  allottees  (See.  0)  ; and  moreover,  unallotted  lands 
chiefly  valuable  for  the  development  of  water  power  are 
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reserved  from  imminent  “for  the  benefit  of  the  Crow  Tribe 
of  Indiums"  ( Hi-!-,  lif  i.  The  Federal  Water  Power  Act 
of  June  10,  1020  (41  Stut.  3003),  applies  to  tribal  lands 
m Indian  reservations  of  all  Kinds,  but;  it  provides  (Sre, 
17)  that  proceeds  from  a nr  Indian  reservation  shall 
be  placed  to  the  credit  of  the  ii'nlhiiis,"  etc. 

Again,  by  a provision  in  the  Indian  Appropriation  Act 
of  June  30,  1010,  the  Secretary  of  the  Interior  was  author- 
ized to  lease,  for  the  purpose  “of  mining  for  deposits  of 
gob!,  silver,  copper,  and  other  valuable  metalliferous 
minerals-.'*  any  part  of  (In*  unallotted  lands  within  “any 
Indian  reverent  inn"  within  the  States  of  Arizona,  rule 
foniiii,  Idaho,  Merit  mm,  Nevada,  New  Mexico,  Oregon, 
Washington,  or  Wynne  ng"  heretofore  withdrawn  from 
entry  under  tin*  mining  laws.  Those  States  contain 
numermis  executive  older  reservations,  and  yet  th?  Act 
declares  that  ill!  tin*  royalties  accruing  from  such  leases 
shall  he  paid  to  the  United  States  “for  the  benefit  uf  the 
Indians.’*  <11  Stut.  3.  31-33.) 

The  opening  to  entry  by  tlongress  of  a part  of  the 
Colville  Reservation  established  in  Washington  by  execu- 
tive order  lias  been  cited  as  nil  exception  to  line  of 

precedents.  (Act  July  1,  181)2.  27  Stat.  02.)  But  the 
exception  is  more  apparent  than  real;  for  Congress, 
though  it  expressly  declined  to  recognize  affirmatively  any 
right  in  the  Indians  “to  any  part’1  of  that  reservation 
(See.  S),  yet,  in  fact,  preserved  the  right  of  allotment, 
required  flu*  ontryineu  to  pay  for  the  lands,  and  set  aside 
the  proceeds  for  the  benefit  of  the  Indians  for  an  indefinite 
period.  Bitter,  the  proceeds  of  timber  sales  from  the 
former  reservation  lands  were  secured  to  the  Indians,  but 
the  mineral  lands  were*  subjected  to  tin*  mineral  laws 
without,  any  express  direction  for  the  disposal  of  the 
proceeds,  if  any.  (Act  July  1.  180S,  30  Stilt.  071,  503.) 
The  Committee  reports  show  that  the  reservation  was 
considered  as  improvident ly  made,  excessive  in  area,  and 
that  the  action  taken  was  really  tor  the  best  interests  of 
tin*  Indians.  (Semite  Report  No.  (iU4,  52(1  Cong.,  1st  sess., 
veil,  3;  House  Report  No.  1035,  52d  Cong.,  1st  sens.,  vol,  4.) 

Ill  respect  to  legislation  and  treaties  of  this  character 
two  views  arc  possible,  First,  that  the  right  of  occupancy 
and  use  extends  merely  to  the  surface  sine!  the  United 
.States,  in  providing  that  the  Indians  shall  ultimately  rie 
ceivo  the  value  of  the  hidden  and  latent  resources,  merely 
gives  them  its  own  property  as  an  act  of  grace.  Second, 
that  the  Indian  possession  extended  to  all  elements  of 
value  in  or  connected  with  their  lands,  and  the  Govern- 
ment:, in  securing  those  values  to  the  Indians  recognizes 
mid  confirms  their  pre  existing  right.  If  it  were  necessary 
here  to  decide  as  between  these  opposing  views,  I should 
incline  strongly  to  the  latter;  mainly  because  the  Indian 
possession  has  always  been  recognized  ns  complete  and 
exclusive  until  terminated  by  conquest  or  treaty,  or  by 
the  exercise  of  that  plenary  power  of  guardianship  to 
dispose  of  tribal  property  of  the  Nation's  wards  without 
their  consent.  Lone  Wolf  v.  Jlitvhv oeh\  1ST  U.  S.  553, 
Moreover,  support  for  this  view  is  found  in  many 
expressions  of  the  courts.*  * * 

* * ¥ + * 

The  important  matter  here,  however,  is  that  neither 
the  courts  nor  Congress  have  made  any  distinction  as 
to  the  character  or  extent  of  the  Indian  rights,  as  be- 
tween executive  order  reservations  and  reservations 
established  by  treaty  or  Act  of  Congress.  So  tlint  If  the 
General  Leasing  Act  applies  to  one  class,  there  seems 
to  he  no  ground  for  holding  that  It  does  not  apply  to  the 
others.  (Up.  18TK192.) 


Various  special  mis  relating  to  the  disposition  of  minerals 
on  Indian  reservations  proceed  on  the  assumption  that,  In ‘the 
absence  of  a clear  expression  tn  the  contrary,  tribal  possession 
extends  “to  the  center  of  the  earth.”8"*  Generally  such  statutes 
provide  that  the  proceeds  of  such  disposition  shall  inure  to  the 
benefit  of  the  trilie  concerned.3” 

Recognition  of  Indian  mineral  rights  Is  also  found  in  special 
statutes  authorizing  Indian  tribes  to  execute  mineral  lenses.^ 
Further  recognition  of  tribal  mineral  leases  is  found  in  the 
statutes  referred  to  in  Attorney  General  Stone's  opinion,  which, 
in  allotting  lands,  reserved  to  the  tribe  the  underlying  mineral 
rights.""" 

Further  recognition  of  Indian  mineral  rights  is  found  in 
various  jurisdictional  acts,3*7 

As  noted  in  Attorney  General  Stone’s  opinion,  the  authorities 
are  uniform  in  holding  that  minerals  underlying  Indian  lands 
which  have  not  been  expressly  reserved  to  the  United  States 
are  not  subject  to  disposition  under  the  general  mining  laws,2** 

Under  the  foregoing  authorities  it  must  he  held  that  Indian 
title  to  minerals  is  valid  as  against  federal  administrative 
authorities,  as  well  as  against  private  parties.3*9 

*** Act  »f  July  i.  lfi<>2.  32  Shi t.  fill  fClioctinv.Chiclm.saw),  con* 
struct]  in  35  Op.  A.  G,  250  (7927)  : Act  of  January  21,  1003,  32  Suit. 
774  (timber  mill  stone  in  I ml  inn  Territory),  Of,  Act  of  February  20. 
1890,  29  Sint,  1)  (opening  designated  area  of  Colville  Reservation  to 
entry  under  general  mineral  land  laws)  const  rat'd  in  United  Stale*  v. 
Four  Bottle*  Hour-Mash  Whiskey,  90  Fed.  720  (D,  C.  Wash,  1898). 
C/.  also  Act  of  August  14,  1848,  9 stat,  741  (Ottawa,  Pottawatomie, 
Chippewa,  etc*.). 

2KI  Act  of  May  30.  1008,  30  Shit.  058  (Fort  Peek  Indian  Reserva- 
tion) ; Act  of  .Tune  1,  lOlu,  30  Shit.  405  (Fort  Barthold  Indian 

Reservation)  : Act;  of  January  11.  1915.  38  Stat,  792  (Rosebud  Indian 
Reservation ) ; Act  Of  February  27,  1017.  39  Stut,  944  (nil  UCt:  to 
authorize  agricultural  entries  on  surplus  coni  lands  in  Indian 
reservations). 

^ Act  of  August  7 „ 1882,  22  Stat.  349  (Cherokee  salt  mines).  And 
sec  sec.  19,  infra. 

Act  of  March  3,  1927.  44  Stat.  1401  (Fort  Peek):  Act  of  Juno 
28,  1906,  34  Stilt.  539  (Osage),  construed  in  33  Op.  A.  G.  CO  (1921), 
recognized  in  the  Act  of  March  3,  1909.  35  Htut.  778.  period  of  tribal 
ownership  extended  by  Act  of  March  3,  1921,  41  Sint.  1249  and  Act 
of  March  2.  1929,  40  Stat,  1478;  constitutionality  of  extension  upheld 

in  .-I dams  v.  Osatje  Tribe  of  Indians,  59  F.  2d  053  (C.  C.  A,  10.  1032), 

affg.  HO  F.  2d  918  (D.  C.  N.  O.  Okin.  1931),  cert.  den.  287  V.  S.  052 ; 
Ant  of  July  1,  1898,  30  Stat-  567  (reserving  to  Soniinoln  tiibo  half 
interest  in  minerals  underlying  allotted  lands). 

Act  of  February  20.  1929.  45  Stat,  1249  (Nez  Perce  jurisdictional 
act  recognizing  propriety  of  tribal  claim  for  gold  ruined  by  trespassers), 

*w French  v.  Lancaster,  2 Dnk.  340  (1880)  and  eases  cited  In  text 
quotation.  See  Martin,  Mining  Row  and  Land-Office  Procedure  (1908), 
sec.  40,  and  authorities  cited  in  support  of  the  conclusion.  “Linds 
embraced  in  an  Indian  reservation  are  not  subject  to  mining  laws,  or 
to  mineral  ^exploration  and  entry.*’  Accord:  Morrison’s  Mining  Rights 
(16th  ed.,  1936),  pp.  426-427;  Costlgan,  American  Mining  Law  (1908), 
sec,  23,  and  see  early  Land  Office  rulings  cited  in  Cupp,  United  States 
Mineral  Lands  (1883),  142,  253, 

Of.  Memo,  gob  I.  P„  July  1,  1936  (holding  Government  officials 
are  not  authorized  to  mine  coal  on  the  Navajo  Reservation  without 
the  consent  of  the  Indians). 


SECTION  15.  TRIBAL  TIMBER 


With  respect  to  every  concrete  question  of  tribal  ownership 
of  timber,  as  with  all  other  questions  relating  to  the  extent  of 
tribal  possessory  right,  our  starting  point  must  be  the  language 
of  the  treaty,  statute,  or  other  document  which  establishes  that 
right.  Where  by  treaty  the  United  States  expressly  reserves 
the  right  to  use  timber  on  tribal  land,**1  or  where  the  treaty 


SCO  Fnr  general  forest  regulations,  see  20  C,  F.  R,  61.1-61,29. 

Art.  9 of  Treaty  of  April  10,  1858,  with  Yankton  Tribe  of  Sioux, 
11  Stat,  743, 


specifically  confirms  the  interest  of  the  Indian  tribe  in  timber,5*3 
no  question  is  likely  to  arise  as  to  the  extent  of  the  tribal  pos- 
sessory right. 2,3  Serious  questions  have  arisen,  however,  where 

Art.  10  of  Treaty  of  January  15,  1838,  with  New  York  Indiana,  7 
Stat.  550 ; Art.  2 of  Treaty  of  August  18,  1868,  wltli  Ness  Perec  Tribe, 
15  Stat.  693, 

are?  f*or  jg  this  question  likely  to  arise  where  a statute  spec! flew  that 
title  to  land  purchased  for  IprHnnr  may  he  taken  subject  to  existing 
contracts  for  sale  of  timber.  Act  of  February  15,  1929,  45  Stat,  1180 
(Alabama  and  Cousbatta), 
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the  treaty  or  statute  establishing  the  reservation  has  referred 
to  "Indian  use  and  occupancy"  or  used  some  similar  phrase. 
These  questions  were  seriously  complicated  by  the  interpreta- 
tions placed  on  language  of  the  Supreme  Court  in  the  cases  of 
United  States  v.  Cook**1  and  Pine  River  Logging  Co . v.  United 
States** 

In  the  former  of  these  eases,  timber  standing  on  tribal  land 
was  cut  by  Individual  Indians,  without  the  authority  of  the 
Interior  Department,®*0  Tim  United  States  brought  an  action  of 
replevin  against  the  vendee,  and  the  Supreme  Court  held  that 
the  United  States  was  entitled  to  recover  possession  of  the 
timber.  The  Court  bused  its  decision  upon  the  argument  that 
since  the  timber  while  standing  is  a part  of  the  realty,  standing 
timber  cannot  be  sold  by  the  Indians,  and  only  timber  rightfully 
severed  from  the  soil  cun  be  legally  sold,207  Whether  timber 
was  rightfully  severed  depended  upon  whether  its  cutting  re- 
suited  in  Improvement  of  the  land  or  on  the  contrary,  amounted 
to  waste.  Since  the  facts  of  the  case  established  the  latter  situ- 
ation, the  Court  held  that  the  possession  of  the  vendee  was 
illegal.  The  Court  did  not  decide  whether,  in  recovering  the 
timber  or  its  value,  the  United  States  was  to  hold  such  timber 
or  funds  in  trust  for  the  Indian  tribe  concerned,  or  whether  such 
recovery  was  to  accrue  to  the  general  funds  of  the  United  States 
Treasury, 

In  the  course  of  its  opinion,  the  Supreme  Court,  per  Waite, 
C.  i T,j  declared  : 

These  are  familiar  principle*;  in  (liis  country  and  well 
settled,  as  applicable  to  tenants  for  lifts  and  remainder- 
men,  But  a tenant  for  life  has  all  the  rights  of  occupancy 
in  the  lands  of  a remainder-man.  The  Indians  have  the 
same  rights  In  the  lands  of  their  reservations.  What  a 
tenant  for  life  may  do  upon  the  lands  of  u renuimdor-num 
the  Indians  ma3f  do  upon  their  reservations,  but  no  morn 
(P,  594.) 

The  view  thus  expressed  was  confirmed  by  the  Supreme  Court 
in  the  Pine  River  Logging  Co.  case,218  where  an  action  in  the 
nature  of  trover,  brought  by  the  United  States  against  the 
vendees  of  unlawfully  cut  timber,  was  upheld  by  the  Court.  In 
the  course  of  its  opinion,  the  Court,  per  Brown,  J ,,  declared  : 

The  argument  overlooks  the  fact  that  the  Indians  had  no 
right  to  the  timber  upon  this  land  other  than  to  provide 
themselves  with  the  necessary  wood  for  their  individual 
use,  or  to  improve  their  land,  United  States  y.  Cook,  ID 
Wall,  591,  exeept  so  far  as  Congress  chose  to  extend  such 
right;  that  they  had  no  right  even  to  contract  for  the 
cutting  of  dead  and  down  timber,  unless  such  contracts 
were  approved  by  the  Commissioner  of  Indian  Affairs; 
that  the  Indians  in  fact  were  not  treated  as  sui  juris, 
but  every  movement,  made  by  them,  either  in  the  execu- 
tion or  the  performance  of  the  contract,  was  subject  to  gov- 
ernment supervision  for  the  express  purpose  of  securing 
the  latter  against  the  abuse  of  the  right  given  by  the 
statute.  (P,  290, ) 

In  the  Pine  River  Logging  Co,  case  (and  probably  in  the  Cook 
case)  the  Department  of  the  Interior  and  the  Department  of 


a«19  Wall.  591  (1873). 

*>SI86  U.  S.  279  (1902). 

^Apparently  the  Interior  Department  took  the  position  at  this  time 
that  tribal  timber  might  be  sold  by  the  Indian  agent  for  the  benefit  of  the 
tribe  and  that  the  tribe  itself  might  give  a valid  permit  for  the  cutting 
and  marketing  of  timber.  Sen.  Ex.  Doe.  No,  72,  40th  Cong.,  2d  sens,, 
vol,  2,  July  0,  1508. 

***  As  was  said  in  the  case  of  Starr  v.  Campbell , 208  U.  S,  527  (1908), 
involving  timber  on  allotted  lands, 

It  is  alleged  that  the  value  of  the  land,  exclusive  of  the  timber, 
ii  no  more  than  $1,000 ; fifteen  thousand  dollars’  worth  of  lumber 
has  been  cut  from  the  land.  The  restraint  upon  alienation  would 
be  reduced  to  small  consequence  if  it  be  confined  to  one-sixteenth 
of  the  value  of  the  land  and  fifteen-sixteenths  left  to  the  unre- 
strained or  unqualified  disposition  of  the  Indian.  Such  is  not  the 
legal  effect  of  the  patent,  (P.  534.) 

Accord;  United  States  v.  Boyd „ 83  Fed,  547  (C,  C.  A.  4,  1897). 

Op.  cit,,  fn.  295, 


Justice  apparently  construed  the  decision  as  implying  that  the 
tribe  concerned  had  no  property  Interest  in  the  timber  or  in  the 
funds  recovered.  In  an  opinion  rendered  in  1SS8,  the  Attorney 
General  answered  in  the  negative  the  following  question  pre- 
sented by  the  Secretary  of  the  Interior 

(1)  Whether  the  Indians  occupying  reservations,  iho 
title  to  which  Is  in  the  United  States,  have  the  right,  in 
view  of  the  opinion  of  the  Supreme  Court  of  the  United 
States  in  the  ease  of  the  United  States  v,  George  Cook  (19 
Wall.  591),  to  cut  and  sell  for  their  use  and  benefit  the 
(load  and  down  timber  which  is  found  to  a greater  or  less 
extent  on  many  of  the  reservations  and  which  wllL  go 
to  waste  if  not  used?  (Pp,  194—195.) 

Two  years  later  the  Attorney  General  ruled  that  where  timber 
on  land  of  the  Fond  du  Lac  tribe  was  cut  by  trespassers,  wiLh 
the  connivance  of  Indian  Service  officials,  the  timber  should  be 
sold  by  the  Commissioner  of  the  General  Land  Office,  [he  pro- 
ceeds to  “belong  to  the  Government  absolutely," 300 

This  view  was  supported  by  the  argument  that,  under  the 
Cook  ease,  the  Indians  have  “the  mere  right  to  use  and  enjoy  the 
land  as  occupants”  and  that,  therefore,  “the  Indians  have  no 
interest  in  this  timber/* *  The  Board  of  Indian  Commissioners 
had  protested  immediately  after  the  decision  in  the  Cook  case, 
against  au  interpretation  of  that  case  which  would  “prevent  the 
Indians  from  cutting  and  marketing  their  timber,"  alleging  that 
such  a construction,  particularly  when  applied  to  dead  and  down 
timber,  “would  prove  not  only  u loss  to  the  Indians,  but  an  abso- 
lute damage  to  the  United  States” 301  In  1SS9  Congress  enacted 
a statute  authorizing  the  sale  of  dead  timber  on  Indian  reserva- 
tions by  the  Indians  of  the  reservation,  under  Presidential  regu- 
lations,flM  thus  recognizing  an  Indian  possessory  right  but  leaving 
its  extent  still  uncertain. 

In  a later  opinion  of  the  Attorney  General,  It  was  held  that 
the  Indian  occupants  of  an  Executive  order  reservation  wore 
entitled  to  the  proceeds  of  timber  sales303 

In  the  ease  of  the  Shoshone  Indians  y,  United  States  ™ the 
Court  of  Claims  pointed  out  that  the  interpretation  of  the  Cook 
case  as  denying  the  validity  of  the  Indian  interest  In  timber  was 
unnecessary  and  unjustifiable.  In  the  Cook  ease,  it  was  pointed 
out,  “The  court  decided  that  the  members  of  the  Oneida  Tribe 
had  no  right  to  cut  the  timber  on  the  land  solely  for  the  purpose 
of  sale ; that  to  do  so  was  waste  as  in  the  case  of  the  cutting  of 
timber  by  a trespasser ; and  that  the  United  States  as  the  owner 
of  the  fee  became  the  owner  of  the  logs."  The  court  further 
declared : 

In  that  case  two  points  were  decided:  first,  it  was  de- 
cided by  antilogy  to  the  law  relating  to  the  respective  rights 
of  life-tenant  and  remainder-man,  that  the  Indians  have 
no  right  to  cut  the  timber  on  an  Indian  reservation  for  the 
purpose  of  sale  only;  that  to  do  so  is  waste,  and  that  the 


see  Timber  on  Indian  Reservations,  19  Op,  A.  G.  104  (1888), 

300  Timber  Unlawfully  Cut  on  Indian  Lands,  19  Op.  A,  G,  710  (1SD0). 

301  Letter  from  the  Secretary  of  the  Interior,  House  Ex,  Doc,  No.  61, 
43d  Cong,,  2d  mss,,  vol.  12,  December  17,  1874,  And  of . remarks  of  court 
in  United  States  V,  Foster ^ 2g  Fed.  Cas.  No.  15141  (C,  C B,  D , Wis 
1870)  ; 

* * * while,  perhaps,  there  may  be  some  question  whether  the 

radians  would  have  the  right  to  commit  waste,  properly  go  called, 
upon  the  land,  or  to  use  the  timber  for  the  purpose  of  speculation, 
still  there  can  be  no  doubt  they  would  have  the  right  to  clear 
the  land  for  cultivation  ; and,  if  so,  it  would  seem,  to  sell  the 
wood  thus  obtained  from  tbe  land;  and  to  say  that  they  could 
have  the  right  to  cut  and  use  the  wood  and  timber  for  these  pur- 
poses, and  that  they  could  not  sell  It  to  enable  them  to  obtain 
necessary  articles,  such  as  nails  and  other  materials  for  the 
construction  of  their  buildings  and  fences,  would  seem  to  be 
making  a very  refined  distinction  and  one  not  warranted  under 
the  circumstances  of  the  case, 

303  Act  of  February  16,  1889,  25  Stat,  673,  25  U,  S,  C.  196. 
a(n  Sales  of  Timber  from  Unallotted  Lands  of  Indian  Reservation,  29 
Op.  A.  G,  239  (1911)  (White  Mountain  Apache). 

804  §5  C,  Cls.  881  (1837),  aff’d  804  U,  S,  111  (1938). 
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til  It*  to  tiinluu*  so  cut.  vests  in  tlie  United  States  as  the 
owner  of  tile  fee  or  ‘'ultimate  domain";  second,  that  the 
Indians  have  an  exclusive  fight  of  imo  mill  occupancy  of 
uni  finite/]  /J  h rut  ion.  mid  the  right  to  cut  the  landing  tun- 
he  r tturiHff  the  whole  period  of  xueh  oeruptnwy  not  only  for 
iiki^  unoii  the  premises  hut  “for  the  puriHiso  of  improving 
tin*  hind  nr  the  heller  adapting  it  to  convenient  oceupn- 
turn”:  also  Urn  right  to  sell  all  timber  cut  for  the  latter 
purpose.  It  is  clear  therefore  that  this  decision  did  not 
hold  that  the  government  had  the  right  to  cut  nr  dispose 
of  i he  timber  on  Indian  RGStTvntkms,  or  to  sell  Indian 
hinds  for  its  own  use  and  benefit  without  accounting 
therefor  to  tin*  Indian  tribe.  When  n reservation  is  def- 
initelv  set  apart  for  an  Indian  tribe  by  treaty  or  statute, 
the  Government  has  only  the  right  and  power  to  coat  1 ol 
and  manage  the  property  and  affairs  of  the  Indians  in 
good  faith  for  I heir  betterment,  but,  as  stated  by  the  court 
in  Fiioishunv  Tribe  of  Indian*  v.  United  States,  *,00  IJ,  h, 
d70  ‘ 

Power  to  control  and  manage  the  property  and 
affairs  of  Indians  in  good  faith  for  their  betterment 
and  welfare  may  be  exerted  m many  ways  and  at 
times  even  in  derogation  of  tbfc provisions  of  a treaty 
Jtonc  Wolf  v . Jfltehrorft.  187  U.  S-  oo3,  o04,  o6o,  n66. 
The  power  does  not  extend  so  far  as  to  enable  the 
Government  “to  give  the  tribal  lands  to  others  or  to 
appropriate  them  to  its  own  purposes,  without  ren- 
dering, or  assuming  an  obligation  to  render,  just  conn 
pensat  ion  * * * ; for  that,  ‘would  not  be  an  exer- 

cise of  guardianship,  but  an  net  of  confiscation.  # 
United  gt/ites  v.  Creek  Ration,  supra,  p,  110, 113 , 
Government  emmsei  argue  here  tlint  United  States  v. 
Cook,  k ii lira,  (loci clod  t lull  1110  intercut  of  the  Indians  in 
the  vofiei-vrit  ion  lands  and  tinilior  tlieroon  »s  that  of  a life* 
tenant  ami  no  more.  In  that  ease  tlie  court  did  say  tUal 
“What  a tenant  for  life  may  do  upon  the  Innas  o_  . 
ivinnimlci'-nian  tl.e  Indiana  may  do  upon  then-  reserya- 
tinna.  huf  no  more.”  But  in  tints  comparing  the  position 
of  tho  Indian  with  that  of  a llfe-temuit  for  the  purpose 
af  stating  what  tile  Indians  may  or  may  not  on  theii 
vnsorvutions.  wo  third,  the  court  did  not  intend  deflnitU.i 
to  hold  that  tho  intercut  of  the  Indians  in  the  laitda  Ol 
i heir  reservfitioiis  is  only  that  of  a tenant  for  life-  feuc 
a holding  would  have  been  in  conflict  with  the  statement 
of  tho  court  after  reviewing  prior  cases  concerning  the 
nature  of  Indian  title,  that  tile  Indians  have  the  : right 
of  use  n ml  ocenpsuiey  of  unlimited  duration.  Wt  timnh 
also  that  the  contention  of  counsel  for  defendant  is  iiicoi 
sisfent  with  the  holding  of  the  Supreme  Court  in  the  caw 
|,  t ■ liar— that  the  power  of  the  government  to  control  mid 
manage  the  property  and  affairs  of  tile  Indians  in  goo 
faint  for  their  betterment  and  welfare 
k.  nr  ns  to  enable  the  government  to  give  the  land  to 
Others  or  to  appropriate  them  to  its  own  purposes 
(Pp,  3G4—3G5. ) e 

The  decision  of  the  Court  of  Claims,  that  the  value  of  Sho 
hone  lands  token  by  the  Government  must  include  the  value  oi 
he  timber  thereon,  was  upheld  by  the  Supreme  Court  on  np 
ical305  and  conflrined  in  the  later  case  of  United  States  v. 

:,ath  Indians.*0*  Following  this  decision.  Congress  by  special 

hm  304  U s ill  (1038),  Commenting  on  the  Cook  case,  the  Supreme 
ourt  declared,  per  Butler,  J,  (Reed,  J,,  dissenting)  : 

United  States  v.  Cook,  supra,  gives  »9  ®uPB°r,t  *°Ind?an  rtftt 

but  only  file  right  of  the  to  r,T^vin  <^^  ^ ‘111 

gold  by  a few  unauthorized  members  of  the  tribe.  -ghf  i 

ns  against  the  purchaser  from  the  wrongdoers,  the  United , S Kates 
was  entitled  to  possession.  It  was  pot  there  JeeWpd  that  the 
tribe's  right  of  occupancy  in  perpetuity  did  not  include  i 
shiD  of  the  land  or  mineral  Sepoglts  or  standing  timber  upon 
the reservation,  or  that  the  tribe V right  was  the  mere  equivalent 
of,  or' like,  the  title  of  a life  tenant,  <F,  118.; 

Dhe  argument  contra  1b  presented  in  a Memorandum  of  the  Asst,  At 
orney  General,  dated  December  8,  1937,  11  L.  D.  Memo.  468, 

300304  tj.  S-  119  (1938) . In  this  ease,  the  Court  ruled: 

The  clause  declaring  that  the  district  retained  should,  until 
otherwise  directed  by  the  President,  be  set  apart  as  a residence 
for  the  Indians  and  "held  and  regarded  as  an  Indian  reservation 
clearly  did  not  detract  from  the  tribes’  right  of  occupa^f.  The 
worth  attributable  to  the  timber  was  a part  of  the  value  Of  the 
land  upon  which  it  was  standing.  <P,  123.) 
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statute  directed  tho  Secretary  of  tlie  Treasury  to  credit  to  the 
tribal  funds  of  the  Chippewa  Indians  the  amount  of  the  Judg- 
meiit  in  the  Tine  River  Lof/t/inp  Co,  ease,  which  had  buun  er- 
roneously deposited  in  the  Trcnsur.v  of  tlmJJniied  States  as 
public  money,  together  with  interest  thereon/*'* 

It  must,  therefore,  be  taken  as  get  Hod  law  at  the  present  time, 
that  in  the  absence  of  specific  language  to  the  contrary  the  estate 
lisliment  of  an  Indian  reservation  fur  the  iwc  and  occupancy  of 
the  Indians  conveys  to  the  Indians  an  interest  in  tlie  timber  <>f 
the  reservation  as  complete  as  is  the  tribal  interest  in  the  hind 
itself,  that  the  cutting  and  alienation  of  such  limber  is  subject, 
to  congressional  legislation,  and  that  the  wrongful  acts  of  indi- 
vidual Indians,  vendees  of  timber,  or  agents  of  the  United  States 
Government  cannot  deprive  an  Indian  tribe  of  its  interest  in 
Lribal  timber,  or  of  its  right  l.u  receive  tho  proceeds  of  timber 
cut  and  alienated  without,  the  consent  of  the  tribe. 

These  views  are  supported  by  tho  course  of  congressional  legis- 
lation relating  to  timber  growing  on  t ribal  land.  Congress  bus 
repeatedly  enacted  special  legislation  authorising  disposition  of 
timber  on  various  designated  reservations,  providing  always  that 
the  proceeds  of  such  disposition  should  accrue  to  the  benefit;  of 
the  tribe  concerned/08 

Apart  from  these  special  statutes,  Congress  has  enacted  vari- 
ous laws  of  general  application  relating  to  the  disposition  of 
tribal  Umber,  and  providing  that  proceeds  therefrom  shall  accrue 
to  the  benefit  of  the  tribe  concerned.  Thus,  section  7 of  the  Act 
of  June  25,  1910,*°"  reads: 

That  the  mature  living  and  dead  and  down  timber  on 
unallotted  hinds  of  any  Indian  reservation  may  be  sold 
under  regulations  to  be  prescribed  by  the  Secretary  of  t he 
Interior  and  the  proceeds  from  such  sales  shall  be  used 
for  the  benefit  of  the  Indians  of  Hie  reservation  in  such 
manner  as  he  may  direct : Provided,  That  this  motion 
shall  not  apply  to  the  States  of  Minnesota  and  Wisconsin. 
(P,  857,) 

Again  Congress,  by  the  Act  of  July  3,  1920, 510  provided  that  the 
net  proceeds  derived  from  the  sale  of  timber  on  Indian  lands 
should  be  credited  to  the  funds  of  the  tribe. 

Similarly,  various  treaties  have  recognized  the  Indian  right  in 
timber  on  tribal  land  by  providing  for  payments  to  the  Indian 
tribe  where  such  timber  was  destroyed  without  tribal  consent. 
Many  other  treaties  provide  for  the  establishment  of  Indian  saw- 
mills, and  this  has  been  construed  as  evidencing  an  understand- 
ing that  the  Indians  would  own  the  timber  on  the  reservation.1 ms 

Further  recognition  of  the  possessory  interest  of  an  Indian 
tribe  in  the  Umber  growing  upon  its  land  is  found  in  statutory 
provisions  reserving  timber  on  allotted  land  for  the  benefit  of 
the  tribe,0™  or  reserving  tribal  timberlnnds  from  sale,  where 
other  lands  are  offered  for  sale;514 

The  action  of  Congress  in  exercising  a large  measure  of  super- 
vision, through  the  Department  of  the  Interior,  over  the  dis- 
position of  Indian  timber  is  no  more  a denial  of  the  Indian 


hot  Act  of  .Tune  15,  1938.  52  Stilt.  688. 

30S  Act  of  April  25,  1876,  19  Stilt  37  (Menomonee)  ; Act  of  July  5,  187b, 
19  Stat  74  (Kansas  Indians)  ; Act  of  Tune  17,  1892,  27  Stat.  52  (Sla- 
math  River  Indian  Reservation)  ; Act  of  April  23,  1904,  sec.  U,  33  Stat, 
302,  304  (Flathead  Indian  Reservation)  ? Act  of  June  5,  1906,  34  Stat, 
°i3  (Kiowa  Comanche,  and  Apache)  ; Act  of  March  28,  1908,  da  Sta  , 
B1  (Meilotlilnee)  ; Act  of  May  20,  1008,  30  Sint.  458  (Spokane), 

aw  36  Stat.  855.  See,  27  of  this  act  provides  for  the  sale  of  pine 
timber  on  ceded  Chippewa  Indian  Reservation  in  Minnesota,  See  also 


25  U,  B.  C.  A.  196. 

Treaty  of  March  6,  1865,  with  Omaha  Tribe,  14  Stat  667  ; 
Vrt.  14  of  Treaty  of  July  4,  i860,  with  the  Delaware  Tribe,  14  Stat  798. 

m United  States  v,  Binnott,  26  Fed.  84  (C,  C.  Ore.  1886)  (Gran 
Hondo). 

am  Act  of  February  25,  1020,  41  Stat,  452. 

sh  Act  of  May  27,  1910.  86  Stat.  440  (Pine  Ridge  Indian  R-wvation)  . 
ket  of  May  30,  1B10,  36  Stat.  448  (Rosebud  Indian  Reservation), 
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interest  in  nuvh  timber  fli;ui  is  the  equally  large  measure  of  con 
mil  nver  alienation  of  Indian  lands  a denial  of  the  Indian  inter- 
est In  such  lands.  On  the  cnnmiry.  the  underlying  purpose  of 
sneli  regulation,  for  many  yearn,  has  been  the  protection  of  the 
interests  of  the  tribe  rtn  a whole  against  overaggrcHsive  individ- 
uals and  generations  heedless  of  posterity.*15  It  is  believed 
that  tin*  first  federal  law  establishing  the  principle  of  sustained 
yield  timber  production  was  the  Act  of  March  28,  100S/"1  relating 
to  ti  inherent  ting  on  tile  Menominee  Reservation. 

Federal  rout  ml  over  the  di^poHiiiun  of  tribal  timber  applies 
even  where  tile  tribe  concerned  bolds  the  laud  hi  fee  simple.31* 
which  is  a dear  indication  that  limit  at  ions  upon  tile  disposition 
of  Indian  tribal  timber  are  hi  no  way  inconsistent  with  a recog- 
nition that  ilie  full  beneficial  interest  therein  is  vested  in  the 
Indian  tribe, 

Tlie  tribal  possessory  right  In  timber  may  be  protected  both 
by  civil  and  by  criminal  proceedings.  Actions  in  the  nature  of 
replevin  or  l rover 31,1  and  injunction  aw  suits  have  been  brought 
hy  the  United  States,  as  already  noted,  where  timber  has  been 
disj josod  of  unlawfully.  In  addition,  criminal  sanctions  have 
been  applied. 

Section  fi&SS  of  tlie  Revised  Statutes,  making  it  an  offense  to 
cut  timber  on  hinds  of  the  United  States  reserved  for  military  or 
other  purposes,  was  apparently  flu*  only  statute  on  the  books  that 
might  be  const  rued  to  make  unlawful  cutting  of  Indian  tribal 


timber  ‘ a criminal  offense,  until  June  4,  1888,  when 


nil  a mend - 


“:A'n,n  Di-purlmiqit  of  tin* *  Inferior  in  Gene  nil  Forest  Regulation*  dated 
April  23,  1936,  25  C,  F,  Jl,  Gi,  states  as  among  its  objects  the  following  j 

1:1 11(1  ^ in  a perpetually  pro- 


Regulation  0 provides  for  sale  of  timber  only  where  the  volume  produced 
by  the  forest  annually  is  in  excess  of  that  which  is  pnicfkahle  of 
development  hy  the  Indians,  or  where  the  stand  is  rapidly  deteriorating 
for  various  reasons,  and  then  only  after  the  timber  to  be  sold  has  been 
inspected  and  the  contract  of  sale  approved. 

Stilt.  51,  The  question  of  whether  the  Department  of  the  in- 
Inrior  has  compiled  with  this  statute  has  been  referred  by  Congress  to 
the  Court  of  Claims  tor  determination.  Act  of  September  3,  1935  49 
Stnt,  1085,  amended  by  Act  of  April  8,  1938,  52  gtftt.  SOS  Cf  United 
States  cm  rcl.  Bream  y.  Work,  6 F.  2d  694  (App,  D.  C,  1920}, 

3,T  UaiRvf  States  v.  Boyd,  83  Fed,  547  (C,  C,  A.  4,  1897), 

3|*  Unite#  States  v,  Cook,  supra,  fn.  294, 

910  Pino  River  Logging  Go,  y.  United' States,  supra , fn.  205. 

333  Untied  States  v,  Boyd , supra,  fn,  317. 

331  See  United  States  v,  Konkapnt , 43  Fed,  64,  GO  (C.  C,  Wis.  1890), 


nient  to  this  section  was  adopted  which  added  to  Tin*  section  the 
words  *'ar  upon  any  Indian  reservation,  or  hind*  belonging  to  or 
occupied  by  any  tribe*  of  IndlaiiH  under  authority  of  the  United 
States. ^ in  100M,  this  statute  was  iueurpimiteil,  with  slight 
verbal  change*,  in  tin*  Penal  (’ode,3®  as  section  ,10.  The  provi- 
sion in  question,  as  subsequently  amended,  reads  : 324 

Sec,  50,  Whoever  shall  unlawfully  cut,  or  aid  in  unlnw- 
fiilly  cutting,  or  shall  wantonly  injure  or  destroy,  or 
procure  to  be  wantonly  injured  or  destroyed,  any  tree, 
growing,  standing,  or  being  upon  uuv  hind' of  the  United 
States  which,  in  imrsiiunce  of  law,  has  been  reserved  or 
purchased  hy  the  United  States  fur  any  public  use,  or  upon 
aijy  Indian  reservation,  or  lands  belonging  to  nr  occupied 
by  any  tribe  of  Indians  under  the  authority  of  the  United 
Stales,  or  any  Indian  allotment  while  the  title  tu  the 
same  shall  be  held  in  trust  by  the  Government",’ or  while 
flu*  si  mm  shall  remain  inalienable  by  the  allottee  without 
the  consent  of  the  United  States,  shall  be  fined  not  more 
than  five  hundred  dollars,  ur  imprisoned  not  more  than 
one  year,  or  both.®5 

The  validity  of  federal  penal  legislation  In  this  field  appears 
to  be  beyond  question,™  and  its  applicability  to  individual  menu 
bets  of  tlie  tribe  that  owns  the  timber  has  been  maintained 
even  in  an  extreme  case  where  the  court  was  forced  to  say  - 

It  is  plain  that  by  cutting  trees  on  the  reservation  Knnka- 
pot  brought  himself  within  the  letter  of  the  section  as 
amended.  Ho  did  not,  however,  cut  tlie  trees  for  sale  or 
profit.  To  occupy  and  cultivate  the  tract  allotted  to  him 
in  severalty  he  needed  a house  and  barn,  and  the  trees 
were  cut  for  the  sole  purpose  of  erecting  such  buildings 
upon  his  premises.  It  seems  harsh  to  visit  upon  him 
the  penalty  of  the  statute  for  this  act;  but  the  court 
must  administer  the  Jaw  as  it  finds  itSST 

25  .St at.  16G, 

323  Act  of  March  4,  1909,  35  Stiff.  3 088,  The  Act  of  Juno  4,  1888,  is 
included  In  the  repealing  clause,  see.  341. 

J!2'  Act  of  June  25,  1910,  sec,  6,  30  Stafc.  855,  807. 

*2*  This  section  is  made  inapplicable  to  the  Osage  Indians  and  the 
Five  Civilised  Tribes  by  sec,  33  of  tlie  same  act.  Separate  similar 
legislation  relating  to  the  Five  Civilized  Tribes  is  found  in  the  Act  of 
June  0,  1900,  31  Stiff,  GGQ,  ns  amended  by  the  Act  of  January  21  1903 
32  Stub  774.  See  Op,  Sol.  I.  D.,  M.22121,  April  12,  1927. 

aM  United  States  v.  Kempf.  m Fed,  1021  (D.  C,  E,  D,  Wis.  1909), 

3“7  United  States  v.  Kottkapot,  43  Fed.  64,  86  (C.  C.  WiV.  1890)  * 
Labadie  v.  United  States,  6 Okla,  400  (1897),  In  the  former  case,  the 
court  held  erroneous  the  conviction  of  a second  Indian  defendant  who 
had  removed  and  need  tribal  timber  unlawfully  cut  by  the  first 
defendant. 


SECTION  10.  TRIBAL  WATER  RIGHTS 


Whether  water  rights  inure  to  a tribe  and  to  what  extent  is 
largely  a matter  of  judicial  Interpretation.  The  early  treaties 
with  the  Indians  seldom  mentioned  and  never  defined  water 
rights.  And  yet,  since  the  Indian  economy  was  built  at  that 
time  in  part  on  fishing  and  later  on  agriculture,  it  was  essential 
that  a tribe  be  assured  some  right  to  the  water  within  or 
bordering  the  reservation. 

That  the  Federal  Government  had  the  power  to  reserve  the 
waters  flowing  through  the  territories  and  except  them  from 
appropriation  under  the  state  laws  bad  early  been  decided.328 
Thus,  when  the  question  of  tribal  water  right  first  arose  the 
Supreme  Court  in  the  case  of  Winters  v.  United  States™  held 

**  United  States  v.  Rw  Grande  Irrigation  Co.,  174  IJ.  S.  G90  (1809)  ; 
United  Mates  v,  Winmts,  198  U,  S.  371  (1905),  rev’g.  73  Fed,  72  (C  C 
Wash.  1896).  * 

33,207  1L  s-  004  (C,  e,  A.  9,  1908),  Followed  in  United  States  y 
Paircrs.  305  U,  S,  o2?  (1939),  94  F,  2d  7S3  (C,  C.  A.  9 1938) 

mud'g,  16  F.  Supp.  irw  (D.  C.  Mnnt.  1930)  United  States  v.  MaTniire, 
J®1  2tl-  6f,°  CC.  C,  A,  9,  1939),  rev’g,  Mclniire  V.  United  States’, 
*■  SUPP-  316  (D.  C.  Mont,  1937);  United  States  v.  Parkins , 


that  where  land  in  territorial  status  was  reserved  by  treaty  to 
an  Indian  tribe,  there  was  impliedly  reserved  for  the  Indians, 
and  withheld  from  subsequent  appropriation  by  others,  water 
of  the  streams  of  the  reservations  necessary  for  the  irrigation 
of  their  lands. 

The  reservation  was  a part  of  a.  very  much  larger  tract 
which  the  Indians  had  the  right  to  occupy  and  use  and 
winch  was  adequate  for  the  habits  and  wants  of  a 


18  F.  2d  648  (D.  C.  Wyo,  1926)  ; United  States  y.  H&ner , 27  F.  2d  909 
(D-  C,  Idaho  1928)  ; United-  States  y,  Ccdarvie-u>  Irrigation  Co. 
a ad  United  Slates  v.  Dry  Gulch  Irriga  tion  Go.  (Equity  Nos.  4427  and 
4418,  D.  C.  Utah,  1923— unreportrd)  ; United  States  v.  Qrr  Wafer  Ditclh 
Go.  (Equity  Docket  A-3,  D.  0„  Nev.  1926— unreported)  ; United  States 
v,  Morrison  Consol.  Ditch  Co.  (Equity  No,  7738,  T).  C.  Colo,  1931— 
unrepol’ted)  ; Anderson  v,  Spear -Morgan  Livestock  Co.,  79  p.  2d  667 
(Mont,  1938)  ; Conrad  Inv.  Co.  V,  United  States , 161  Fed,  S29  (C.  C A 9 
1908),  aff’g  156  Fed.  123  (C,  C.  Mont,  1907)  ; and  compare  Skcem  v! 
United  States,  273  Fed.  93  (C,  C,  A,  9,  1921)  ; Mason  v.  Sams,  5 F.  2d  255 
(D,  C.  W.  D,  Wash,  1925)  ; but  cf.  United  States  v,  Wight  man,  230 
121  ^917)°  C Al  i*  1919 ^ * Biters  v.  Wa  WttJVe,  86  Ore,  817,  109  Pac. 
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nom/id  u?  1 1 (i  iiiiciviliKod  ponpio.  It  was  tho  policy  of 
thi‘  (tnvmimiMit.  it  was  the  fliisIro  of  tho  Indians,  tu 
rhangn  those  habits  and  to  homino  a tmstorhl  and  civilized 
peopled  * If  tiicy  si  u»ul  d become  such  the  original  tract 
was  too  cxtciisivu,  but  a smaller  tract  would  be  inatle- 
without  a change  of  conditions.  The  lands  were* 
arid  and,  without  irrigation,  were  practically  valueless. 
A ml  yet.  it  is  contended,  the*  means  of  irrigation  were 
deliberately  given  lip  by  the  Indians  nml  deliberately 
accepted  by  the  Government,  (P.  full. I 

This  contention,  the  Court  said,  could  not  he  accepted,  esiKHaally 
in  view  of  the  ride  tliar  agreements  with  Indians  are  to  he 
construed  In  favor  of  the  Indiums.  The  Court  rejected  also  the 
further  contention  that  the  United  States  had  repealed  the 
reservation  of  water  for  the  Indians  by  the  admission  into  the 
Union  of  Montana,  the  state  In  which  the  reservation  was  situ- 
a ted.  It  would  be  extreme  to  believe,  the  Court  said,  that 
Congress — 

* * * took  from  them  the  means  of  continuing  their 

nld  habits,  yet  did  not  leave  them  the  power  to  change  to 
new  ones.  (I*.  577,1 

The  Winters  decision  effects  a prohibition  against  the  diver- 
sion of  water  from  n stream  above  and  outside  the  reservation 
insofar  as  such  diversion  deprives  tlie  tribe  of  water  necessary 
for  the  irrigation  of  tribal  lauds.  In  other  words,  these  re* 
served  rights  are  the  property  of  the  Indians  to  be  protected 
by  the  Federal  Government  and  no  appropriation  of  water  either 
under  state  or  federal  laws  which  reduces  the  amount  of  water 
in  a stream  within  un  Indian  reservation  below  the  amount  nec- 
essary for  irrigation  of  Indian  lands  is  valid, 

Tho  Winters  decision  was  thus  followed  in  Conrad  Ini'.  Co,  v- 
United ' Staten:  m 

* * * This  court  affirmed  the  decree  [in  the  Winters 

case],  holding  that  the  United  States,  by  treaties  with 
the  Indians  on  tlie  reservation,  had  impliedly  reserved 
the  waters  of  Milk  river  for  the  benefit  of  the  Indians 
on  the  reservation  to  the  extent  reasonably  necessary  to 
enable  them  to  irrigate  their  lands,  and  that  grantees 
and  set  Hers  oil  public  lands  outside  of  their  reservation 
could  not  acquire,  under  the  desert  land  laws  of  the 
United  States  or  the  laws  of  the  state  of  Montana  re- 
lating to  the  appropriation  of  the  waters  of  the  streams 
of  that  state,  the  right  to  divert  the  waters  of  Milk  river 
to  the  prejudice  of  the  rights  of  the  Indians  residing 
upon  that  reservation.  * * * The  law  of  that  case  Is 

applicable  to  the  present  ense,  and  determines  tlie  para- 
mount right  of  the  Indians  of  the  ftliickfcet  Indian  reser- 
vation to  the  use  of  the  waters  of  Birch  creek  to  the 
extent  reasonably  necessary  for  the  purposes  of  irriga- 
( ion  and  stock  raising,  and  domestic  and  other  useful 
purposes.  The  government  has  undertaken,  by  agree- 
ment with  the  Indians  on  these  reservations,  to  promote 
tlielr  improvement,  comfort,  and  welfare,  by  aiding  them 
to  become  self-supporting  as  a peaceable  and  agricultural 
people.  The  lands  within  these  reservations  are  dry  and 
arid,  and  require  the  diversion  of  waters  from  the  streams 
to  make  them  productive  and  suitable  for  agricultural, 
stock-raising,  and  domestic  purposes. 

The  doctrine  enunciated  in  the  Winters  case  as  applied  to 
reservations  created  by  treaty  was  later  recognized  by  the  courts 
as  applicable  to  reservations  created  by  Executive  order.  In 
United  States  v,  Walker  River  Irrigation  District 332  the  Circuit 
Court  of  Appeals  had  this  to  say  ; 

* * * The  trial  court  thought  Winters  v.  United  States 

distinguishable,  as  being  based  on  an  agreement  or 
treaty  with  the  Indians.  Here  there  was  no  treaty.  It 
said  that  at  the  time  the  Walker  River  reservation  was 
set  apart,  the  Palm  tea  were  at  war  with  the  whites,  hence 


55°  See  gee.  23,  infra;  nnd  see  Chapters  2,  3,  and  4. 
331  1C1  Fed,  829,  831=832  (C.  C.  A.  9,,  1908),  aff’g 
Mont.  1907), 

104  F,  2d  334  (C.  C.  A.  9,  1939). 


156  Fed,  123  (C,  C. 


no  agreement  between  them  and  the  Government  was 
1 n iH'dbh\ 

la)  In  tlie  Winters  ea><\  a.*  in  this,  the  basic  question 
for  detennin;ificin  was  one  of  intent  -whej her  the  waters 
nf  (he  stream  wen*  intended  to  he  reserved  “for  l lie  use  of 
the  Indians,  nr  whether  the  hi  mis  only  were  reserved. 
We  see  no  reason  tu  believe  that  the  intention  to  ve^er.e 
need  he  evidenced  by  treaty  nr  agreement.  A siatnh  or 
si n executive  order  selling  apart  the  reservation  may  he 
equally  indicative  of  the  intent.  While  in  the  Winters 
ease  the  court  emphasized  the  treaty,  there  was  in  fact 
n„  express  reservation  of  water  to  he  found  In  that  dneu- 
meat.  The  intention  had  to  he  arrived  at  hy  taking  ne- 
ominl  of  the  circumstances,  tin*  situation  and  needs  of  the 
Indians  and  the  purpose  for  which  the  lands  had  been 
reserved.  (P.  336,) 

The  views  expressed  in  the  foregoing  cases  are  supported  by 
tlie  course  of  congressional  legislation  relating  to  tribal  rights 
in  water.  Congress  has  repeatedly  enacted  special  legislation 
authorizing  the  cons! ruction  of  irrigation  projects  on  various 
desigunUMl  reservations,  providing  always  that  the  Indians  shall 
he  supplied  with  water  from  the  project A13 

Again,  in  opening  reservation  land  to  mineral  entry  Congress 
has  expressly  excepted  “lands  containing  springs,  water  holes,  or 
other  bodies  of  water  needed  or  used  hy  the  Indians  for  watering 
livestock,  irrigation,  or  water-power  purposes.’1  ""  Hy  the  Act  of 
March  7,  1fi2vS,its:i  Congress  provided  for  the  purchase  of  land  with 
sufficient  water  right  for  tlu*  use  and  occupancy  of  the  Tamoak 
Band  of  Homeless  Indians,  When  the  Yakima  Reservation  was 
receiving  less  water  than  the  amount  to  which  it  was  entitled 
under  the  doctrine  of  the  Winters  ear^e,  Congress  appropriated  sl 
sum  of  money  for  the  purchase  of  an  additional  water  right  for 
I lie  Indians.*”1  To  protect  the  water  rights  of  the  Indians  of  the 
Taos  Pueblo,  Congress  has  authorized  the  President  to  withdraw 
from  entry  lands  within  the  watershed  nnd  to  protect  said  lands 
from  any  act  or  condition  which  would  impair  the  purity  or  the 
volume  of  the  water  flowing  therefrom,**  Water  from  streams 
on  the  ceded  portion  of  the  Fort  Hall  Reservation  necessary  for 
irrigation  of  land  under  cultivation  has  been  reserved  to  the 
Indians  using  same  so  long  as  the  Indians  “remain  where  they 
now  live,’* n'* 

Similarly,  various  statutes  have  provided  for  payment  of 
compensation  to  be  credited  to  tribal  funds  in  the  ment  Indian 
water  rights  arc  sold,  appropriated,  or  otherwise  damaged.*™ 
Apart  from  the  foregoing  statutes  Congress  has  enacted  vari- 
ous laws  of  general  application  relating  to  the  water  rights  of 
Indian  nllotees.849 


353  Act  of  January  1.  3889.  25  Stnt.  639  (Fapago  Reservation)  ; Act  of 
January  12,  1893.  27  Stat  417  (Umatilla  Reservation)  ; Act  of  February 
10,  1801,  26  Stat,  745  (Umatilla  Reservation)  ; Act  of  February  15,  1893, 
27  Stat.  456  (Yuma  Reservation)  ; Act  of  January  20,  1893,  27  Stat.  420 
(Yuma  Reservation)  ; Act  of  March  6,  1900,  34  Stat,  53  (Yakima  Rcaer- 
viation)  ; cf.  Act  of  March  13,  1928,  45  Stat,  312  (*. Provided  further.  That 
all  present  water  rights  now  appurtenant  to  the  * * * Irrigated 

Pueblo  lands  owned  individually  or  as  pueblos  * * *.  and  all  water 

for  the  domestic  purposes  of  the  Indians  and  for  their  stock  shall  be  prior 
and  paramount  to  any  rights  of  the  district  or  of  any  properly  holder 
l herein-’*)  ; Act  of  March  2.  1899,  30  Stat,  924,  941  (Uintah  Reservation), 
nt  Act  of  December  16.  1020,  44  Stilt.  922;  cf.  Act  of  August  20,  1U2-. 
42  Stat,  832  (Agim  Cnllonte  Band). 

*“45  Smt,  200,  207. 

ann  Act  of  August  1,  1914,  38  Stat.  582,  604, 

■W  Act  Of  March  27,  1928,  45  Stilt.  372, 

*»  Act  of  June  6.  1900,  31  Stat.  072, 

*&Act  of  August  26,  1935,  49  Stat.  803;  Act  of  March  3,  19^7,  44 
Stat.  1370  (Choctaw  and  Chickasaw  Indians)  i Act  of  March  22,  1906, 
34  Stat,  80  (Colville  Reservation)  ; Act  of  January  12,  1893,  27  btat. 
417  (Umatilla  Reservation),  . 

3«Aet  of  February  8,  1887,  sec,  7,  24  Stat.  388,  396-391;  Act 
May  29,  1908,  35  Stat,  444 : cf  . Act  Of  March  2,  1889,  25  Stat.  J 
(pertaining  to  both  allotted  and  tribal  lands) - 
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TRIBAL  PROPERTY 


A,  TRIBAL  RIGHT  versus  STATE  RIGHT  IN  NAVIGABLE 

WATERS 

Tho  by  flip  United  Smb-s  <jf  laiuls  in  territorial 

Hfafus  extends  to  t ho  lamls  underlying  all  bodies  of  water  there- 
iih-1’1  Where  u hit  ser  veil,  the  title  to  land  underlying  mi  visible 
wafers  Is  held  fo  pass  to  u state  upon  admission  into  the  Union, 
wbile  title  to  file  hind  underlying  non-nn  rignhle  waters  remains 
in  the  United  Slates,5’5 

If  navigable  waters  Imre  not  been  reserved  the  tribe  has  but 
a right  of  use  In  rmnmnn  with  citizens  of  the  state**1*  It  ho- 
cm »mi*s  peri Ini'jii  therefore  to  examine  the  criteria  for  determin- 
ing whether  suc  h waters  Imre  been  reserved  to  a tribe.  Here 
mmin  questions  uf  intent  and  of  eireumsfnnees  surrounding  the 
cron  l Ion  of  the  reservation  are  of  para  mount  importance.  Thus? 
hi  holding  that  the  lands  underlying  the  navigable  waters  within 
the  Red  Lake  Indian  Reservaflon  passed  to  the  State  of  Minne- 
sota upon  its  admission  into  the  Union,  the  Supreme  Court 
said : 

We  come  then  to  the  question  whether  the  lands  under 
the  lake  were  disposed  of  by  the  United  States  before 
Minnesota  boeanu*  n State*  An  affirmative  disposal  is 
not  assorted,  but  only  that  the  bike,  and  therefore  the 
lands  under  it,  was  within  the  limits  of  the  Red  Lake 
Reservation  when  tin*  Stale  was  admitted.  The  existence 
uf  the  reservation  is  conceded,  but  that  it  operated  m 
a disposal  of  lauds  underlying  navigable  waters  within 
its  limits  is  disputed.  We  are  of  opinion  that  the  reser- 
vation was  not  intended  to  effect  such  a disposal  and  flint 
there  was  none.  If  the  reservation  operated  as  a dis- 
posal of  the  lands  under  a part  of  the  navigable  waters 
within  its  limits  It  equally  worked  a disposal  of  the 
binds  under  nil.  Besides  Mud  Lake,  the  reservation  limits 
Included  lied  Lake,  having  mi  area  of  400  square  miles, 
the  greater  part  uf  the  Lake  of  the  Woods,  having  approx!- 
mutely  the  same  area,  and  several  navigable  streams. 
The  reservation  came  into  being  through  a succession  of 
treaties  with  the  Ohippewns  whereby  they  ceded  to  the 
United  States  their  aboriginal  right  of  occupancy  to  the 
.surrounding  lands.  The  last  treaties  preceding  the  ad- 
mission  of  tin*  State  were  concluded  September  30,  1854, 
10  Sfnt,  1100,  and  February  22, 1855,  10  Stnt  1105.  There 
was  no  formal  suiting  apart  of  wliaf  was  not  ceded,  nor 
an  affirmative  declaration  of  the  rights  of  the  Indians 
therein,  nor  any  attempted  exclusion  of  others  from  the 
use  of  navigable  waters.  The  effect  of  what  was  done 
was  to  reserve  in  a general  way  for  the  continued  occu- 
pation of  the  Indians  what  remained  of  their  aboriginal 
territory;  and  tints  it  came  to  bo  known  and  recognized 
as  a reservation,  Minnesota  v,  HlUtheock,  1S5  TJ,  g.  373 
38i>.  There  was  nothing  in  this  which  even  approaches  g 
grant  of  rights  in  lands  underlying  navigable  waters* 
nor  anything  evincing  a purpose  to  depart  from  the  estnhl 
ushod  policy,  before  stated,  of  treating  such  lands  as  held 
for  the  benefit  of  the  future  State.  Without  doubt  the 
Indians  were  to  have  access  to  the  navigable  waters  and 
to  be  entitled  to  use  them  in  accustomed  w;i  vs  - but  three 
were  common  rights  vouchsafed  to  all,  whether  white 
nr  Indian,  by  the  early  legislation  reviewed  in  Railroad 
ta.T.  hrhunneir,  7 Wall.  272,  287-280,  and  Economy  Light 
<f-  Potpcr  Co.  v.  Vuitnf  States,  mpra,  pp,  118-320  and 
eiHplinmzf'd  in  the  Enabling  Ant  under  which  Minnesota 
was  admitted  as  a Slate,  c.  60,  11  Rtnt.  166,  which  do- 


cl  a ret|  that  tin*  rivers  and  waters  hounding  the  Stale  ‘and 
the  navigable  waters  leading  into  the  same  shall  be  com- 
moil  highways,  and  forever  free,  a»  well  to  the  i nimbi* 
tants  of  said  State  as  to  all  other  citizens  of  the  United 
States',  (Pp.  57=09. ) 

A similar  result  was  reached  in  Taptor  v.  United  Stale* ™ 
on  the  theory  that  since  the  Executive  order  creating  the  Qui- 
lente  Indian  Reservation  made  no  oxjwsh  reference  to  the 
QuileiUe  River  as  the  northern  boundary,,  no  reservation  of  its 
waters  was  intended,  nor  any  exception  to  the  general  policy 
of  the  Government  to  hold  such  property  in  frost  for  the  future 
states. 

Where  a reservation  is  created  sifter  admission  of  n state  into 
the  Union,  there  is  some  question  ms  to  whether  the  unappropri- 
ated navigable  waters  within  the  reservation  lire  reserved  to  the 
tribe.  An  affirmative  answer  would  seem  to  deprive  the  id  ate*  tit 
rm  acquired  right  unless  it  can  be  said  that  the  creation  of  the 
reservation  serves  a§  a notice  of  the  appropriation  of  un appro 
printed  navigable  waters  within  Its  border  for  the  use  of  the 
radians. 

Where  California  by  statute  classified  n river  as  nnrmavl gable, 
ii  hm  hem  held  that  by  the  subsequent  creation  of  a reservation 
the  waste rs  therein  were  reserved  for  the  benefit  of  the  Indians*- 

B.  EXTENT  OF  RESERVED  WATER  RIGHT 


™**4rrJ#  v,  Bowline.  162  TJ.  Ss  1 (1804)  ; Ahisha  Pacific  Fisheries  v. 
antin'  ,.,'iics,  24S  IT.  S.  78  (1918),  aff’g  240  Fed.  274  (C,  C.  A.  0 1017) 
“flfinnfilfj  v.  United  States,  228  IT,  §.  243  (1913). 

3145  United  States  v.  Halt.  State  Bank,  270  TT.  S.  49  (1920)  afTir  *8)4 
*’<*•  161  <C.  C.  A.  8,  1923)  ; The  Jam*  <?.  BWm.  50  Fed .108  <D  C 
Wash.  t892)  ; Taylor  v,  United  States  44  F,  2d  53  (C,  C,  A.  9,  1930). 

United  States  v,  Holt  State  Bonk,  27U  u.  b,  49  (1920)  affV  294 
Feel,  161  (€,  C,  A.  8,  1923) , It  Has  been  administratively  held  that 
even  in  the  Iig^t  of  United  States  v.  Holt  State  Bank  the  reservation  of 
lands  for  the  ’use  nnd  occupancy*4  of  the  Chippewns  had  the  effect  of 
reserving  to  them  the  exclusive  right  of  fishing  In  the  waters  of  the 
Upper  and  Lower  Red  Lakes,  a right  which  the  state  could  neither 
deprive  them  of  nor  regulate.  Op.  Sol.  I.  B.,  M.28107,  .Tune  30,  1936. 
And  compare  The  -James  G.  Swan,  50  Fed.  70S  (B.  0,  Wash.  1802) 


It  will  b&  reraiombered  that  HW  Court  in  flic  Winters  ease  <Te= 
creed  only  that  there  was  an  implied  reservation  to  a tribe  of  an 
amount  of  wafer  reasonably  necessary  for  irrigation  and  do- 
mestic purposes.  There  was  left  open  the  further  question  of 
whether  the  water  right  impliedly  reserved  for  use  for  irriga- 
tion includes  a How  of  water  sufficient  merely  to  supply  the 
needs  of  the  Indians  at  the  time  of  the  creation  of  the  recrea- 
tion, or  whether  it  includes  n flow  sufficient  In  quantity  to  Irri- 
gate all  the  irrigable  lands  of  the  reservation,, 

Tile  policy  which  underlies  the  doctrine  of  implied  reservation 
of  water  has  been  given  effect  by  holdings  flmfc  when  an  Indian 
reservation  is  get  upnrfc,  the  water  right  impliedly  reserved  is 
large  enough  to  irrigate  the  entire  irrigable  acreage  of  the 
reservation.*"  In  Conrad  fw.  Co , v.  United  Stale***  the  court 
granted  a right  to  n designated  amount  of  water  with  leave  to 
the  Government  to  apply  for  modification  of  the  decree  at  any 
time  it  might  determine  that  its  needs  wo'iild  be  in  excess  of  that 
amount.  The  District  Court  decision  shows  clearly  that  the 
water  right  reserved  was  based  on  total  irrigable  acreage  (p. 
130)  and  increased  need  was  anticipated  only  because  of  prob- 
able  change  in  use  of  the  laud  resulting  from  the  Indians’  prog- 
ress in  agriculture  fjk  129).  Likewise*  in  Sheom  v.  United 
States,"0  where  water  was  expressly  reserved  by  treaty  for  irri- 
gation "ok  land  actually  cultivated  and  in  use,”  the  court  heid 
that  the  water  right  reserved  was  not  limited  in  quantity  to  the 
amount  of  water  necessary  to  the  Irrigation  of  such  portion  of 
the  Indian  lands  ns  were  at  the  time  of  the  treaty  actually 
irrigated.  The  court  said  (p,  95)  ; 

The  purpose  of  fhv  government  was  to  induce  the 
Indians  to  relinquish  their  nomadic  habits  nnd  to  till  the 
sou,  and  the  treaties  should  be  construed  in  the  light  of 
th?jt  purpose  and  such  meaning  should  he  given  them  as 
will  enable  th£  Incffiins  tn  cultivate  eventually  the  whole 
of  their  lands  so  reserved  to  their  use. 


**  44  fi\  2d  63  (C.  C.  A.  9.  3030). 

^Donnelly  V,  United  States.  228  U.  S.  243  (1013) 

^Conrad  Inv.  Co.  v.  United  States , 161  Fed,  829  (0.  C.  A.  9.  1908), 
aff’g.  16G  Fed.  123  (C,  €,  Mont,  J907)  ; Sheem  v.  United  States,  273  Fed 

93^/5-S  A‘  9’  192I>  ? °P‘  SOl‘  L M15849>  May  t2>  1025* 

849  United  States  r.  Conrad  Jm?.  Co„  156  Fed.  123,  130-131  (C  C. 
Mont,  1907),  afrd,  by  161  Fed.  829  (C,  C.  A.  9,  1008). 

860  Op . cit.  fn.  347. 
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The  decision  of  the  Circuit  Court  of  Appeals  in  the  cage  of 
United  Htfittfi  v,  Walker  River  IrrUjatioih  District 331  would  seem 
to  com  hi  ricit  t he  foregoing  decisions.  The  court  there  held,  in 
accord  juice  with  the  Winters  decision,  that  by  the  establishment 
of  the  Walker  Ilivor  Reservation  in  IS50  there  was  impliedly 
reserved  water  to  the  extent  reasonably  necessary  to  supply  the 
needs  of  the  Indians.  However,  in  determining  the  quantity  of 
wilier  "lo  width  the  United  States  Is  entitled”  the  court  held: 

The  area  of  irrigable  land  included  in  the  reservation 
is  mil  necessarily,  the  criterion  for  measuring  the  amount 
at  water  reserved,  whether  the  standard  be  applied  as  of 
ISuO'  or  as  *»£  itie  present.  The  extent  to  which  the  use 
of  liie  stream  might  be  necessary  could  only  be  demon- 
si  rated  by  experience.  (P.  340,) 

The  court  found  from  the  record  Unit  about  1,300  acres  were 
under  cultivation  ns  early  as  18S6;  that  this  area  bad  not  been 


*>1  im  1>\  2d  334  (C.  C,  A.  9,  1038). 


substantially  increased  up  to  the  time  of  trial ; and  that  the 
number  of  Indians  on  the  reservation  was  not  increasing.  Ad- 
verting to  the  master’s  finding  that  a demand  for  the  cultivation 
Cif  more  than  2,100  acres,  or  a water  right  of  26,25  cubic  feet  per 
second,  had  not  been  shown,  the  court  concluded : 

We  are  constrained  to  accept  this  estimate  as  a fair 
measure  of  the  needs  of  the  Government  us  demonstrated 
by  seventy  years’  experience.  (P,  340.) 

While*  lands  were  reserved  in  tribal  status  questions  of  water 
right  were  confined  largely  to  whether  particular  wafers  had 
been  reserved  to  the  tribe.  With  the  growth  of  the  practice  of 
allotting  tribal  lands  to  individual  Indians  there  arose  the  ques- 
tion of  whether  the  allottee,  or  a party  holding  under  the  al- 
lottee* was  entitled  to  divert  a part  of  the  wafer  reserved  under 
the  doctrine  of  the  Winters  case  to  the  tribe.  The  problems  to 
which  this  question  gives  rise  arc  elsewhere  discussed.863 

See  Chapter  li,  sec.  3. 


SECTION  17.  TRIBAL  RIGHTS  IN  IMPROVEMENTS 


The  extent  of  trihid  possessory  rights  in  improvements  on 
tribal  land  raises  two  issues!  («}  the  demarcation  of  rights 
between  the  tribe  and  the  individual  member  of  the  tribe  who 
lias  made  the  improvements  or  who  resides  on  the  improved 
land,  and  (?>)  I he  demarcation  of  interests  between  the  tribe 
and  third  parties. 

Of  these  issues,  the  first  Is  an  issue  internal  to  the  affairs  of 
the  tribe  and  therefore  dealt  with  In  accordance  with  tribal  law 
ami  customs,  m except  as  statute  or  treaty  otherwise  provides* 
The  matter  has  been  specially  dealt  with  la  several  types  of 
statutes  and  ti-eaties*  Perhaps  Hio  most  common  case  in  which 
the  ownership  of  improvement®  must  be  determined  arises  in 
connection  with  the  sale  or  cession  of  improved  tribal  lands. 
The  earlier  treaties  generally  provided  that  compensation  for 
improvements  was  to  he  paid  directly  to  the  tribe,'854  thus  leaving 
to  the  determination  of  the  tribe  itself  the  question  of  whether 
any  individual  Indian  should  receive  special  'compensation  by 
reason  of  such  Improvements.  A few  treaties  and  statutes  pro- 
vide for  payment  by  the  United  States  to  the  member  of  the 
tribe  who  has  made  the  improvements,5 m and  others  leave 

Ru&h  v.  Thompsons  2 Ind.  T.  55?,  58  W.  333  (1899)  ; and  see 
Chapter  7,  sec.  8,  nod  Chapter  9,  sec.  5,  In  the  absence  of  proved  cus- 
tom to  the  contrary,  and  where  laws  and  treaties  are  silent,  the  Interior 
Department  has  taken  the  position  that! 

The  tribe  does  not  own  the  improvements  placed  upon  tribal 
lmul  hv  or  under  the  direction  of  individual  members  of  Ihe 
tribe*  (Memo.  Sol,  I.  D,,  October  21, 1038  (Palin  Springs).) 

an  Art.  Ill  of  Treaty  of  September  20,  1810,  7 Stnt.  150  (Chickasaw 
Nation)  ; Art.  V of  Treaty  of  July  20.  1831*  7 St  at,  351  (Senecas  and 
Shawnee*)  ; Treaty  of  February  8,  1831.  7 Stat*  342  (Menomonee)  ; 
Art,  V of  Treaty  of  February  28,  1831,  7 Stnt.  348  (Senecas)  ; Art  V 
of  Treaty  of  August  8,  1831,  7 Stnt,  8B5  (Shawnees)  ; Art,  V of  Treaty 
of  August  30,  1831,  ? Stnt.  339  (Gttawuys)  ; Art.  Ill  of  Treaty  of 
January  19,  1832,  7 Stnt*  3G4  (Wynmlota)  ; Art.  IX  of  Treaty  of  Decem- 
ber 29,  1335,  7 Stat,  478  (Cherokees)  ; Ait*  I of  Treaty  of  November 
23,  1838,  7 Stnt.  574  (Creeks)  ; Art  III  of  Treaty  of  May  20,  1842, 
7 Slat*  530  (SoucwnR)  ; Art,  VI  of  Treaty  of  October  27,  1832,  ? Stat- 
403  (Kiffskfiskias  mid  Peoria*)  ; Art.  VIII  of  Treaty  of  January  4,  1H45, 

9 Stnt:  821  (Crooks  and  Sonihmles)  ; Art.  V of  Treaty  of  June  5 and 
17,  1846,  9 Stat.  853  (Pottowautomlc,  Chippewas,  and  Ottawa*)  * Art- 
IV  of  Treaty  of  Juno  Si.  1804,  10  Stat,  1093  (Miamies)  ; Art*  V of 
Treaty  of  March  17,  1842,  11  Stat*  581  (Wyandotte)  * Art.  IV  of  Treaty 
of  February  5*  1856,  II  Stat.  GG3  (Muosees)  ; Act  of  July  21,  1852, 

10  Stat.  15  (Pottawatomie?)  ; Act  of  July  31,  1834,  lo  Stat,  315  ( Klefca- 
pooa)  i Art.  Ill  of  Treaty  of  March  11,  1863,  12  Stat*  1249  (Chippewas)  1 
Act  of  April  10,  187G,  19  Stnt.  28  (Pawnee). 

**  Art.  XI  of  Treaty  of  January  24,  1826,  7 Stat,  286,  288  (Creek 
Nation)  ; Art*  XIV  of  Treaty  of  January  15,  1838,  7 Stat*  550  (New 
York  Indiana)  \ An.  Ill  of  Treaty  of  September  3,  1839,  11  Stat.  57? 
(Munsoes)  i Art,  VII  of  Treaty  of  November  5,  1857,  12  Stat.  091 
(Tonawandft  Band  of  Senecas)  ; Act  of  May  8,  1872,  17  Stat,  8b  {Kansas 


uncertain  the  manner  in  which  compensation  for  improvements 
is  to  be  made,35*  The  early  practice  of  making  compensation 
directly  to  the  tribe  permitted  adjustments  between  the  tribe 
and  the  individual  concerned*  but  under  modern  legislation  re- 
stricting the  use  of  tribal  funds  such  adjustments  became  im- 
practicable* Thus  when  the  Act  of  June  IB,  IDS!,35*  was  adopted 
containing  a provision  opening  up  the  lands  of  the  Papago  Reser- 
vation, improved  and  unimproved,  to  appropriation  by  mineral 
prospectors*  the  requirement  that  damages  should  he  paid  “to 
the  Papago  Tribe  for  loss  of  any  improvements  on  any  land 
located  foT  mining  hi  such  a sum  as  may  be  determined  by  the 
Secretary  of  tile  Interior  but  not.  to  exceed  the  cost  of  sr.Id  im- 
1 movements, ” failed  to  do  justice  to  the  individual  Indians 
deprived  of  their  homes,  gardens*  and  corrals.  Accordingly,  fol- 
lowing the  referendum  vote  of  the  Papago  Indians  favoring  the 
application  of  the  Act  of  June  18,  1934,  to  the  Papago  Reserva- 
tion,** amendatory  legislation  was  enacted  providing  that  the 
individual  Indians  concerned  should  receive  payment  for  im- 
provements of  which  they  might  be  deprived.*56 

For  many  years  it  wan  the  policy  of  the  Government  to  encour- 
age the  Improvement  of  tribnjl  lauds  occupied  by  individual,  mem- 
bers Of  a tribe/*  The  Federal  Government,  having  encouraged 
such  improvements,  frequently  provided,  in  disposing  of  im- 
proved tribal  lands,  that  tlie  individual  Indian  who  had  made,  or 
come  to  enjoy,  the  improvements  should,  if  possible,  receive  the 
lauds  improved.5"-  Likewise  an  attempt  was  sometimes  made 
lo  safeguard  Indian  improvements  in  marking  or  revising  reser- 
vation boundaries  and  where  lands  were  ceded  provision  was 
sometimes  made  for  making  improvements  on  retained  or  new 

aw  Art,  VI  of  Treaty  of  December  20*  1854,  10  Stat*  1132  (Nisqimlly)  ; 
Art.  VII  of  Treat v of  January  26*  1855,  12  Stat,  933  (S’KlnUiinia)  ! Art. 
VI  Of  Treaty  of  January  31,  1805,  12  Stat.  939  (Makati)  ; Art.  V of 
Treaty  of  June  39,  1858,  12  Stat.  1037  {Sisseeton  and  Walipeton  Bands 
uf  Sioux)  ; Art.  V of  Treaty  ef  November  15,  1361!,  12  Stat.  1191 
t Pottawatomie)  ; Art,  VI  of  Treaty  of  June  28,  1862,  13  Stnt.  623 
(Kickapoo).  And  cf.  Art  IV  of  Treaty  of  October  18.  1848  with  Me- 
nomonee Tribe,  9 Stat,  952 ; Act  of  April  26,  1906,  34  Stat.  137  (Choctaw, 
Chickasaw,  and  Seminole). 

»*  48  Stat,  084, 

355  See  3S  Op.  A.  G.  121  (1934). 

w*  Act  of  August  28,  1937,  50  Stat.  862. 

a*>Art.  IX  of  Treaty  of  May  17,  1854,  10  Stat,  1009  (low ays)  ; Art. 
IX  of  Treaty  of  August  7,  1856,  11  Stat.  690  (Seminoles  and  Creeks)  ; 
Act  of  May  15,  1888  25  Stat,  1B0  (Omaha  Tribe). 

□01  Act  of  March  24,  1832,  7 Stat*  360  (Greeks)  ; Treaty  of  February 
18.  1 833,  7 Stat,  420  (Ottawa)  ! hcc.  0 of  Act  of  June  6,  1900,  31  Stat, 
072  (Furl  Hall  Indian  Reservation)  ; sec.  4 of  the  Act  of  March  1,  1901, 
31  Stat.  848  (Cherokeca). 

Art.  II  of  Treaty  of  February  3,  1838,  7 Stat.  560  (Oneidai). 
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kinds  mi  lukt*  Hie  place  of  Ihnsr*  losl,'"1"'8  nr  for  having  that  portion 
of  tiro  tribe  remaining  nii  its  original  lands  eunijHMisatc  cmi-- 
gmms  for  fheir  improvements  on  such  ImiuJs 'l* 

Tilt*  issue  of  poHtfwpury  right  in  improvements  Hint  may  arise 
hot  worm  the  tribe  mu]  third  parties  in  an  issue  which  depends 
noi  on  the  interim i Uwv  and  customs  of  the  tribe  bur  rather  on 
the  law  governing  the  fmnsnefinn  under  which  the  property  in 
quest  ion  has  eoine  f<>  he  recognized  ns  tribal  property.  Certain 
statutes  providing  for  the  acquisition  of  In  ml  for  the  hemdU  of 
Indians  KiK'ciflen I ly  determine  that  the  improvements  thereon 
sliojl  likewise  he  acquired  for  the  benefit  of  the  Indians.’*-  Un- 
der sigh  statutes  there  is  no  question  hut  that  flu*  Indians  have 
the  same  right  in  Hu*  improvements  Unit  they  have  in  the  land 
itself. 

Where  the  statute  is  silent,  a more  difficult  question  is  pre- 
sented. Thus  where,  under  the  Act  of  February  18,  192n,::,v‘  hn- 
proved  hinds  used  for  agency,  school,  and  other  purposes!  were 
reinvested  in  the  Yankton  Sioux  Tribe1,  the  question  was  pre- 
sented whether  the  I mild  lags  on  such  land  thereby  became  the 
property  of  the  Indian  tribe.  The  Solicitor  of  the  Interior  De- 
lia rimem,  answering  this  queslion  in  the  nflirmutlve  declared : ™ 

The  use  of  the  term  'Tern  vested”  implies  that  the  purpose 
erf  Congress  was  to  restore  to  the  Indians  the  title  which 
they  held  prior  to  the  cession  of  1892,  that  is,  the  Indian 
tide  of  occupancy  and  use,  the  United  States  still  re- 
taining the  title  in  fee.  lint  the  Indian  title  of  use 
and  occupancy  is  as  sacred  ns  the  fee  title  of  the  sover- 
eign, United  State#  v.  Cook  (1U  Wall.  591),  and  the  Indians 
have  the  full  beneficial  ownership  with  all  the  rights  inci- 
dent thereto.  See  84  Op.  Atty,  Gen.  171.  Whether  the 
ownership  of  the  Indians  extends  to  the  buildings  upon 
the  lands  is  essentially  a question  of  what  was  intended 
and  where  that  intention  is  not  otherwise  shown,  St  has 
been  held  that  the  Government  will  be  deemed  to  lmve 
assented  that  its  conveyance  be  construed  according  to 
the  law  of  the  State  in  which  the  land  lies.  See  in  t Ids 
connection  Oklahoma  v,  Tewas  (258  U.  S.  574,  595),  The 
act  of  1929  contains  nothing  to  indicate  any  intention  upon 
the  part  of  the  Government  to  retain  ownership  of  the 
buildings.  They  are  neither  excepted  nor  reserved.  In 
the  absence  of  such  an  exception  or  reservation,  tin*  rule 
is  universal  that  the  buildings  are  part  of  and  pass  with 
the  hmd,  /thaw  v.  Morgan,  (*}  Comi,  874;  28  Am.  T>  e. 
30.1)  ; Or  Ming  v,  Vew  Bedford  (210  Mass.  39(1 ; 90  N.  E. 
1095)  ; Blakv  Me  Full  Co,  v.  Wilton  (98  Ole,  526;  193  Fne. 
902)  ; Holme#  v.  Neitl  <222  Fne.  670)  ; ttvhiltz  v.  Her  git  non 
(231  N,  \V.  358),  Tinder  this  rule,  the  grant  to  the  Indians 
curried  with  it  the  buildings  upon  the  lands. 


^ Art.  VII  of  Treaty  of  November  6,  1838*  7 Stat,  589  (Mlitnih;ti)  ; 
Art.  I of  Treaty  of  .Tumi ary  22,  1855,  10  Stat.  1143  (Oregon  Bands)  ; and 
cf,  Art.  Ill  nf  Treaty  of  February  21,  1855.  10  Hint.  1172  (Cherokee*)  ; 
Art.  II  of  Treaty  of  June  9.  1863,  14  Shit.  647  (Nez  Perce)  ; Treaty  nf 
May  6,  1828.  7 Stat  311  (Cherukees) . 

^ Art.  6 of  Treaty  of  May  20,  1842,  with  Bond'll  Nation,  7 Stat.  nurt. 

301  Act  of  July  1,  1892,  2T  Stilt,  61  f Mission  Indian*),  The  Act  of 
Miircii  2,  1889,  25  Stub  1013  (United  PC  arias  mul  Miamies)  provides 
that  certain  land*,  together  with  all  improvements  thereon,  shall  be 
held  as  tribal  property  Cf.  Dmmhoa  y.  Howard,  4 ImJ.  t.  433  (1902) 
(Cherukee  legislation  relating  to  “iniriidet*  improvements’'). 

2,ie  45  Bt at.  1167, 

861  Op,  Sol,  I.  D.,  M, 27071,  March  1,  1934, 


Nothing  in  the  legislative  history  of  the  enactment  is 
fu  the  contrary,  in  report*  to  the  Semin-  ami  House 
Committees  cm  Indian  AffniiH  recommending  that  the  lull 
which  became  thrum  of  19‘jik  !h*  not  enacted,  the  Secretary 
of  the  Interior  called _ specific  attention  to  the  fact  that 
’■{here  arc*  forty  fmilding.s  on  the  land  used  in  connection 
wirh  school  and  uriniinfct rnfive  nrtivRUvO  Bee  House 
Report  No.  1852  and  Semite  Report  No,  lido  on  S-2792, 
70fh  Ci  ingress*,  1st  h<*nfh_  The  deliutrs  before  tlie  House 
and  Senate  also  show  that  Congress  was  advised  of  the 
existence  of  the  buildings  upon  the  premises,  See  Con- 
gressional Record,  Volume  69,  Fart  S,  70th  CungrewH,  1st 
Session,  page  *857,  and  Volume  70,  Fait  3,  70!  li  Congress, 
2nd  Session,  page  2489  2490. 

* * * * * 

Aside  from  Hie  fact  that  tin1  failure  of  Congress,  with 
knowledge  of  the  existence  of  the  buildings,  to  reserve 
them,  reasonably  warrants  the  assumption  tliiLt  no  such 
reservation  Was  intended,  the  statements  of  Congressman 
Leavitt  and  Senator  MeMnster  strongly  indicate  that  it 
was  the  undei  l sanding  of  Congress  that  enactment  of  the 
measure  would  confer  upon  the  Indians  ownership  of  the 
buildings  along  with  trie  lauds.  Kiich  ownership,  under 
the  terms  of  the  statute,  to  fake  effect  when  the  property 
was  no  longer  required  for  agency,  school,  mu!  other 
purposes. 

It  is  understood  from  the  information  submitted  by  the 
Assistant  Commissioner  of  Indian  Affairs  that  the  use  of 
the  reserved  lands  for  the  purposes  for  which  they  were 
reserved  has  boon  permanently  discontinued  and  that  the 
lands  are  no  longer  needed  for  any  of  such  purposes. 
Upon  that  understanding,  I hold,  for  reasons  stated  above, 
that  the  lands  and  buildings  located  thereon  are  now 
tribal  property  belonging  to  the  Yankton  Sioux  Tribe  of 
Indians. 

The  approach  taken  la  the  foregoing  opinion  suggests  that  in 
passing  upon  any  specific  tribal  claim  of  possessory  right  in 
improvements  on  tribal  land,  first  resort,  must  be  had  to  the 
governing  statute  or  treaty.  Silence  or  ambiguity  may  be  re- 
solved (a)  by  reference  to  legislative  history,  or  (h)  by  reference 
to  the  state  or  the  common  law  rule.  In  general,  it  may  be  said 
that  Congress  has  frequently  subordinated  the  traditional  com- 
mon law  rule  that  improvements  run  with  the  land  to  the 
equitable  principle  that  one  who  has  built  improvements,  in  good 
faith,  on  another’s  land  should  not  be  entirely  deprived  of  the 
fruit  of  his  labor.  Attempts  to  do  justice  to  the  claims  of  those 
who  have  improved  tribal  lands  include  provisions  allowing  non- 
Indians  who  have  improved  tribal  lands  to.  sell  their  improve- 
ments at  their  appraised  value,"07*  or  allowing  Indians  of  another 
tribe  to  purchase  the  lands  on  which  their  improvements  stand,361 
As  a matter  of  history?  the  improvements  on  land  conveyed  to 
Indians  were  frequently  more  important  inducements  of  recip- 
rocal cessions  than  the  land  itself,1 m 


36,11  Act  of  Ma »ach  2,  1907*  34  Stut.  1220  (intermarried  whites  on 
Cherokee  lands). 

m Art,  13  of  Treaty  of  May  6,  1854,  with  Delaware  Tribe*  10  Stat. 
1048  (for  benefit  of  Christian  Indians).  Of.  Memo.  Sol,  I,  D,,  October 
20,  1037,  and  cases  cited  (log  house  on  Fort  Belknap  tribal  land). 
w'Gf.  Art,  I of  Treaty  of  January  22,  1805,  io  Stat.  1143, 


SECTION  18,  TRIBAL  CONVEYANCES 


A.  RESTRAINTS  ON  ALIENATION 

It  is  frequently  assumed  that  the  inability  of  uu  Indian  tribe 
to  alienate  tribal  hind  is  a consequence  of  the  peculiar  tenure  by 
which  such  lands  are  beld,^0  This  tenure  is  commonly  desig- 
nated as  “occupancy,”  “mere  occupancy,”  “possession,”  or  -‘Indian 

moSH*  United  States  v.  Cook , 19  Wall,  591.  592-593  (1873)  ; Howard 
v.  MO  of.  64  N,  Y,  262,  271  (1S76)  ; Kerr,  Beal  Property  (1895),  bqc.  221- 


title,"  and  these  phrases  are  sometimes  deemed  a sufficient  ex- 
planation for  the  conclusion  that  Indian  lauds  are  inalienable. 
Careful  examination  of  the  cases  and  of  the  historical  practice 
of  the  United  States  shows  that  this  view  is  inaccurate,  Thi* 
inaccuracy  appears  most  clearly  in  five  situations: 

(1)  If  the  inalienability  of  tribal  land  is  caused  simply  by 
the  peculiarity  that  tribal  land  is  not  held  in  fee  simple,  then  an 
Indian  tribe  which  does  hold  land  In  fee  simple  should  be  able 
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fo  alii'iuif (j  It.  But.  the  cleoisions  arc  uniform  that  a tribe  bolding 
laiicl  in  feu  simple  in  riubjeet  to  exactly  the  same  restraints  upon 
alienation  as  any  cither  tribe.”1 

(2)  If  ‘ Indian  title”  1?  something  K’PS  tlmn  a fee  simple."* 
then  an  Indian  conveyance  of  tribal  land  to  private  parties 
should  convey  smoothing  less  than  a fee  simple.  But  the  cases 
uniformly  hold  that  a oonvoyoe  of  tribal  property  under  a valid 
conveyance  acquires  a complete  title/73 

(8)  If  title*  by  aboriginal  occupancy  is  simply  equivalent  to 
a tenancy  at  will,  the  land  cannot,  be  sold  to  the  sovereign.  Yet 
the  practice  of  the  United  States 371  and  of  the  British  Grown, 
before  1776,  of  purchasing  land  from  Indians,  and  the  validity 
of  i-mivoyuneoH  thus  effect  lulled,  has  never  been  questioned.  As 
Marshall,  (7,  */„  observed , when  sovereigns  claimed  “the  exclusive 
right  to  pinch  use”  they  “did  not  found  that  right  on  a denial 
of  the  right  of  the  possessor  to  sell.” 

The  king  purchased  their  lands,  wlion  they  were  willing 
to  sell,  at  a price  tlu*y  were  willing  to  take,  but  never 
coerced  a surrender  of  them/16 

* * * the  Indian  nations  possessed  a full  rigid  to  the 

lands  they  occupied,  until  that  right  should  bo  extin- 
guished by  tlie  United  States,  with  their  consent-"1 

(4)  If  “Indian  title”  is  something  substantially  less  than  a fee 
simple,  then  in  eases  of  involuntary  alienation  damages  should 
he  based  upon  something  less  than  the  value  of  the  land  itself. 
Yet  the  courts  hold  that  In  such  eases  the  value  of  the  land  is 
the  men  sure  of  damages.376 

«i  United  Stales  v.  Candelaria , 271  TJ,  S,  432  (1926)  ; Christian  In- 
dians, D Op,  A,  G,  24  (1857)  ; Ooodell  v,  Jackson.  20  Johns,  G03  (1823), 

372  C7#  United  States  v,  Paine  Ltimhc?'  Co,.  206  tJ.  S,  467,  473  (3907), 
nff'g  454  Fed.  263  (C,  C,  E,  B.  Wie,  1904)  ; 

The  restraint  upon  alienation  must  not  be  exaggerated,  T! 
does  sot  of  itself  debase  the  right,  below  a fee  simple.  [Said 
of  allotted  land] 

Apparently  the  theory  that  Indian  title  is  something  less  than  a fee 
was  invented  to  justify  the  holding  that  when  the  sovereign  granted 
an  Individual  land  owned  by  Indians  and  the  Indians  afterwards  ntmm 
cloned  the  land  the  grantee  was  entitled  to  the  land  in  fee  simple.  See, 
for  example.  United-  States  v,  Fernctndcg,  10  Fet,  303  (1836),  But  this 
result,  which  seems  eminently  sensible,  cun  be  justified  on  the  ground 
that  the  grantee  received  a contingent  future  interest  which  ripened 
Into  a fee  simple  on  the  happening  of  the  contingency  contemplated. 
Even  under  the  classical  theory  of  lnnd  tenures,  a grant  of  a possibility 
Of  reverter  by  the  sovereign  is  not  inconsistent  with  the  retention  of  a 
fee  simple  in  the  Indian  tribe.  It  must  he  remembered  that  a fee  sim- 
ple. according  to  classical  theory,  may  bo  either  "absolute”  or  “quali- 
fied.” or  "conditional,”  and  the  possibility  of  death  without  issue  was 
a standard  condition  for  the  termination  of  nn  estate.  In  fact,  the 
general  right  of  escheat  was  vested  in  the  sovereign,  so  it  was  only 
natural  that  if  a tribal  owner  became  extinct  the  land  would  pass  to 
the  sovereign  ami  there  was  nothing  to  prevent  the  sovereign  from 
speculating  on  that  contingency  and  making  grants  limited  to  take 
effect  upon  its  happening. 

573  United  States  v.  Brooks*  51  U.  S.  442  (1850)  ■ Godfrey  v,  Beardsley* 
10  Fed.  Gas.  No.  0407  (C,  C,  Ind,  1841),  And  note  sec,  23  of  the  Act 
of  June  4,  1924,  43  Stat,  376,  which  declares; 

That  the  authority  of  the  Eastern  Band  of  Cherokee  Indians  of 
North  Carolina  to  execute  conveyances  of  lands  owned  by  said 
band,  or  any  interest  therein,  is  recognized,  and  any  such  con- 
veyance heretofore  made,  whether  to  the  United  States  or  to 
others,  shall  not  be  questioned*  In  any  case  where  the  title  con- 
veyed of  the  instrument  of  conveyance  lifts  been  or  shall  be 
accepted  or  approved  by  the  Secretary  of  the  Interior.  (I*.  381.) 

See  Chapter  3 ; and  of,  Omaha  Tribe  of  Indians  v,  United  States , 
53  G,  Cls,  540  (1018),  holding  that  where  the  United  States  undertook 
by  treaty  to  compensate  the  tribe  for  ceded  land  It  wag  estopped  from 
thereafter  denying  the  title  of  the  Omaha  Tribe ; 

* * * the  defendants  can  not  now  be  heard  to  say  that  the 

Indians  did  not  own  the  land  when  the  .treaty  was  made  and 
liad  no  right  to  make  a cession  of  it.  (P,  080.) 

But  of.  Shore  v,  Shell  Petroleum  Gorp,,  60  F.  2d  1 (C.  C.  A.  10,  1932), 
cert.  den.  287  C.  S.  656. 

575  Worcester  v.  Georgia 6 Fet.  515,  543  (1832), 

*™Ihid.,  546, 

^ Ibid. 3 559. 

sis  »For  nii  practical  purposes,  they  [the  tribe]  owned  the  land,”  Grants 
pf  land  subject  to  the  Indian  title  by  the  United  States,  which  had  only 


(5)  If  “Indian  title”  Ik  something  le^s  than  a fee  simple  sub- 
ject to  restraints  on  alienation,  then  when  the  sovereign  grants 
a right  of  preemption  to  a third  party,  there  should  he  a fee 
left  in  the  sovereign.  But  the  eases  hold  that  this  is  not  the 
ease  mid  that  all  interest  in  the  land  outside  of  the  right  of 
preemption  rests  with  the  Indian  tribe/*9 

These  defects  in  the  theory  of  "Indian  title"  do  not  show  that 
all  tribes  hold  property  in  fee  simple  or  that  any  tribe  can 
alienate  any  property  at  will,  but  they  should  serve  to  direct 
our  consideration  of  well  established  restraints  on  alienation -w 
towards  the  field  of  commercial  legislation  rather  than  the 
morass  of  medieval  doctrine  that  surrounds  the  feudal  fiction 
<. if  “title  in  the  sovereign."  m 

B.  HISTORICAL  VIEW  OF  RESTRAINTS 

The  historical  fact  is  that  the  alienation  of  Indian  lands,  far 
from  being  a legal  impossibility  because  of  peculiarities  of 
Indian  title,  was  probably  the  chief  objective  attained  by  the 
Indian  land  law  of  Bxdtaln,  Spain,  France,  the  Colonies,  and 
the  United  States,  for  some  four  centuries.  None  of  these 
sovereigns  forbade  such  alienation  but  each  sought  to  regulate 
it  and,  generally,  to  profit  from  it,  Tims,  the  Supreme  Court 
declared  in  the  case  of  Mitchel  v.  United  States;**2 

The  Indian  right,  to  the  lands  as  property,  was  not 
merely  of  possession;  that  of  alienation  was  concomitant; 
both  were  equally  secured,  protected  and  guaranteed  by 
Great  Britain  and  Spain,  subject  only  to  ratification  and 
confirmation  by  the  license,  charter  or  deed  from  the 
governor  representing  the  Icing.  Such  purchases  enabled 
the  Indians  to  pay  their  debts,  compensate  for  their 
depredations  on  the  traders  resident  among  them,  to  pro- 
vide for  their  wants;  while  they  were  available  to  the 
purchasers  as  payment  of  the  considerations  which  at 
their  expense  had  been  received  by  the  Indians,  It  would 
have  been  a violation  of  the  faith  of  the  government  to 
both,  to  encourage  traders  to  settle  in  the  province,  to 
put  themselves  and  property  in  the  power  of  the  Indians, 
to  suffer  the  latter  to  contract  debts,  and  when  willing 


the  naked  fee,  would  transfer  no  beneficial  interest.  LeavCn%borth3 
Zr.  eg  G.  n.  GO.  V.  United  States , 92  U.  S.  733,  742-743  (1875)  ; Beecher 
V.  Wetherby,  95  U.  S.  517,  525  (1877).  The  right  of  perpetual  and 
exclusive  occupancy  of  the  land  ia  not  less  valuable  than  full  title  In  fee. 
See  Holden  v.  Joy,  17  Wall.  311,  244  (1872)  ; Western  Union  Tel.  Co.  v. 
Pennsylvania  R.  Co.,  195  U,  S,  540,  557  (1904)  ; United  States  v, 
shone  Tribe.,  304  TJ.  B.  Ill,  117  (1938),  aff’g  Shoshone  Tribe  v.  United 
States,  85  G.  Cls.  331  (1937.)  See  secs.  11-15  of  this  chapter  and 
cases  cited.  Sec  also  Op,  Sol.  I.  D,,  M.28580,  August  24,  1938  (damages 
for  flooding  tribal  land). 

™ Blacksmith  v,  Fcllmvs,  7 N.  Y.  401  (1852)  : 

The  hinds  were  then  in  the  Independent  oequpnnc3r  of  a nation 
of  Indians,  and  were  owned  by  them,  and  all  that  Massachusetts 
acquired  by  the  cession  to  her,  was  the  exclusive  right  of  buying 
from  the  Indians,  when  they  should  be  disposed  to  sell.  (P.  411.) 

Gf.  United  states  v.  Oregon  Central  Military  Road  Co ,,  3 03  Fed.  549 
(C,  C.  Ore.  1900),  holding  that  a floating  grant  to  road  company  did 
not  extend  to  Indian  reservation,  and  declaring ; 

The  intention  to  bestow  the  fee  subject  to  the  burden  of  the 
Indian  occupation  must  necessarily  refer  to  the  temporary  char- 
acter of  that  occupation.  Hero  the  treaty  provides  for  allot- 
ment of  the  reserved  lands,  and  guaranties  to  the  allottees  the 
perpetual  possession  and  use  of  the  tracts  so  granted,  reserving 
to  the  United  States  the  right  of  sale  for  the  benefit  of  the  In- 
dians whenever  their  prosperity  will  he  advanced  thereby.  This 
leaves  nothing  to  be  taken  cum  onere,  and  where  there  Is  nothing 
there  is  no  fee.  (P,  558.) 

This  case  was  reversed  on  other  grounds  In  192  U.  S.  355  (1904), 
sub  nom.  United  States  v,  Calif,  a?id  Ore.  Pd-  Co.  Of.  also  8 Op. 
A.  G.  458  (1839)  (holding  that  land  may  be  held  by  tribe  according  to 
‘'same  manner  as  Indian  reservations,  have  been  heretofore  held.”  and 
yet  he  subject  to  trust  for  named  Indians  “and  their  heirs  forever”). 

aaa  For  recognition  of  these  restraints  see  3 Kent’s  Comm.  877 ; 3 
Washburn,  Beal  Property  (6th  ed.  1902)  sec.  2009;  Bice.  Modern  Law 
of  Beal  Property  (1897)  sec-  82;  1 Bembitz,  Land  Titles  (1895) 
sec,  65, 

ssi  The  character  of  the  “Indian  title"  theory  as  a Action  of  feudalism 
was  recognized  a hundred  years  ago  by  Kent,  op.  cif,  p.  378. 
s*3  9 Pet  711,  758—759  (1835). 
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to  2>;iy  them  by  t he  only  means  in  their  power,  a vcssion  of 
their  lauds,  withhuld  an  assent  to  the  purchase,  which, 
by  their  laws  or  municipal  regulations,  was  necessary  Lo 
vest  a fitle,  (Pp.  758-759.) 

Again,  in  the  ease  of  Vnitvd  States  v.  Pica,™2  the  Supreme  Court 
declared,  in  upholding  the  validity  of  a grant  made  by  an  Indian 
jmeblo : 

The  transfer  of  land  to  the  Ficos  was  made  in  con- 
formity with  the  existing  regulations  established  for  the 
protection  of  the  Indians,  under  the  supervision  and  with 
the  approval  of  the  local  authorities,  and  appears  to  have 
been  satisfactory  to  all  parties.  (F.  540.) 

Again,  In  the  ease  of  Chouteau  v.  Melon yf**  where  it  was  held 
that  an  instrument  executed  by  the  Fox  Tribe  amounted  to  a 
permit  to  mine  rather  than  a conveyance  in  fee,  the  Supreme 
Court  declared: 

II  is  a fact  in  the  case,  that  the  Indian  title  to  the  coun- 
try had  not  been  extinguished  by  Spain,  and  that  Spain 
had  not  the  right  of  occupancy.  The  Indians  had  the 
right  to  continue  it  as  long  as  they  pleased,  or  to  sell  out 
parts  of  it— -the  sale  being  made  conformably  to  the  laws 
of  Spain,  and  being  afterwards  confirmed  by  the  king  or 
his  representative,  the  Governor  of  Louisiana.  Without 
such  conformity  and  confirmation  no  one  could,  lawfully, 
take  possession  of  lands  under  an  Indian  sale.  We  know 
it  was  frequently  done,  but  always  with  the  expectation 
that  the  sale  would  be  confirmed,  and  that  until  it  was, 
the  purchaser  would  have  the  benefit  of  the  forbearance 
of  the  government.  We  are  now  speaking  of  Indian 
lands,  such  as  these  were,  and  not  of  those  portions  of 
land  which  were  assigned  to  the  Christian  Indians  for 
villages  and  residences,  where  the  Indian  occupancy  had 
been  abandoned  by  them,  or  where  it  imd  been  yielded 
to  the  king  by  treaty.  Such  sales  did  not  need  ratification 
by  the  governor,  if  they  were  passed  before  the  proper 
Spanish  officer,  and  put  upon  record.  (Fp,  236-2S7.) 

Similarly  did  the  various  colonies,  at  least  since  1633,  make 
provision  for  the  confirmation  of  Indian  conveyances  by  proper 
governmental  authorities,585 

Indian  grants  in  Massachusetts  Colony,  for  example,  required 
the  approval  of  the  General  Court58'5  In  New  York,  under  the 
Constitution  of  1777,  Indian  tribal  conveyances  required  the 
assent  of  the  legislature,  or,  after  the  Act  of  March  7,  1809,  of 
the  State  Siirveyor-General.3^ 

The  legislation  of  the  United  States  on  the  sale  of  Indian  lands 
has  followed  the  course  thus  fixed  by  European  and  colonial 
sovereignties,  and  under  this  legislation  the  existence  of  a 
transferable  estate  in  land  has  not  been  denied  but  the  method 
of  transfer  has  been  rigidly  circumscribed,  This  regulation  of 
land  sales  by  Indians  to  non-Indians  has  been  an  essential  part 
of  the  general  power  of  supervision  over  “Indian  intercourse,” 
claimed  by  each  of  the  European  sovereigns  exercising  dominion 
in  North  America.  This  power  the  United  States  likewise 
claimed,  in  its  Constitution,  and  to  this  claim  many  Indian  tribes 
were  induced  to  give  explicit  assent,385  The  most  substantial 

ssa  p Wall,  536  (i860).  Accord:  Pueblo  dc  San  Juan  v.  United  States^ 
47  F*  2d  446  (C.  C,  A,  10,  1931),  cert.  den.  284  Ui  S,  620. 

^4iG  How.  203  (1853),  See  comment  la  Blanchard  and  Weeks,  Law 
of  Mines,  Minerals,  and  Mining  Water  nights  (1877)  pp.  93-94, 

?s5  See  8 Kent,  Coroni.  391  et  seq.  for  an  analysis  of  the  colonial 
legislation. 

Tsj/nn  v.  Xaftant,  113  Mass.  433  (1873)  (citing  colonial  anthOrP 
flea  | Indian  deed  dated  September  4,  1680).  And  see  Darnell  v. 
WctoquWh  108  Mass.  133  (1871). 

^ Bee  Qaodell  v.  JaohsOn,  20  Johns.  693,  722,  733  (1823). 

Art  IV  of  Treaty  of  December  30,  1849,  9 Shit,  984  (TJtahs)  ; Art. 
VII  of  Treaty  of  June  22,  1852,  10  Stat.  974  (Chickasaws)  ; Art.  VII 
Of  Treaty  of  February  22,  1855,  10  Stat,  1105  (Mississippi  Bands  of 
Chippewns)  ; Art.  VIII  of  Treaty  of  February  27,  1865,  10  Stat.  1172 
(Winnetagocs)  • Art.  XV  of  Treaty  of  August  7,  1856,  11  Stat,  099  (Seml- 
noloB)  i Art.  XIII  of  Treaty  of  April  19,  3858,  11  Stat.  743  (Yankton 
Tribe  of  Sioux)  ■ Art.  X of  the  Treaty  of  June  11,  1855,  12  Stat.  957 


subject  of  such  intercourse  was  land,  since  this  was  the  most 
valuable  possession  of  the  Indian  tribes.  The  United  Staton 
asserted  the  power,  as  did  other  sovereign  nations,  of  regulating 
the  sale  of  land  by  Indians,  As  an  essential  part  of  such  regu- 
lation the  United  States  claimed  the  right,  either  fur  Itself  or 
for  the  state  in  which  the  land  was  situated,  of  purchasing  land 
from  the  Indian  tribes  and  of  excluding  other  would-be  pur- 
chasers from  the  market,  and  various  treaties  assented  to  this 
claim,58®  This  policy  was  parallel  to  a policy  which  excluded 
from  the  Indian  country  unlicensed  private  traders  in  eommotlb 
ties  other  than  land. 

C.  FEDERAL  LEGISLATION 

Section  4 of  the  first  Indian  Intercourse  Aet3tH}  covered  the 
sale  of  lands,  together  with  other  types  of  trade,  and  declared  : 

That  no  sale  of  lands  made  by  any  Indians,  or  any  nation 
or  tribe  of  Indians  within  the  United  States,  shall  be  valid 
to  any  person  or  persons,  or  to  any  state,  whether  having 
the  right  of  pre-emption  to  such  lands  or  not,  unless 
the  same  shall  be  made  and  duly  executed  at  some  public 
treaty,  held  under  the  authority  of  the  United  States. 

Tills  provision  was  amplified  in  the  Second  Indian  Intercourse 
Act,  approved  March  1, 1793*11  section  8 of  which  provided: 

That  no  purchase  or  grant  of  lands,  or  of  any  title  or 
claim  thereto,  from  any  Indians  or  nation  or  tribe  of  In- 
dians, within  the  bounds  of  the  United  States,  shall  be  of 
any  validity  in  law  or  equity,  unless  the  same  he  made  by 
a treaty  or  convention  entered  into  pursuant  to  the  con- 
tltutlon  ; and  it  shall  be  a misdemeanor,  in  any  person 
not  employed  under  the  authority  of  the  United  States,  in 
negotiating  such  treaty  or  convention,  punishable  by  fine 
not  exceeding  one  thousand  dollars,  and  imprisonment 
not  exceeding  twelve  mouths,  directly  or  indirectly  to  treat 
with  any  such  Indians,  nation  or  tribe  of  Indians,  for  the 
title  or  purchase  of  any  lands  by  them  held,  or  claimed ; 
Provided,  nevertheless)  That  it  shall  be  lawful  for  the 
agent  or  agents  of  any  state,  who  may  he  present  at  any 
treaty,  held  with  Indians  under  the  authority  of  the 
United  States,  in  the  presence,  and  with  the  approbation 
of  the  commissioner  or  commissioners  of  the  United 
States,  appointed  to  hold  the  same,  to  propose  to,  and 
adjust  with  the  Indians,  the  compensation  to  be  made  for 
their  claims  to  the  lands  within  such  state,  which  shall  be 
extinguished  by  the  treaty. 

This  prolusion  was  reenacted  from  time  to  time  with  various 
minor  modifications.*83  It  should  be  noted  that  this  provision  was 

(Nez  Perce  s)  • Art,  IX  of  Treaty  of  March  12,  1858,  12  Stat.  997  (Pon- 
cas) ; Art.  IV  of  Treaty  of  Jane  19,  1808,  12  Stat,  1031  (Mendawabanton 
and  Wahpakoota  Banda  of  Sioux)  ; Art,  IV  of  Treaty  of  June  19,  1858, 
12  Stat.  1037  (Sigseeton  and  Wabpaton  Bands  of  Sioux)  ; Art,  I of  Treaty 
of  April  15,  1859,  12  Stat.  1101  (Wlnnebagoes)  ; Art.  I of  Treaty  of  July 
10.  1859,  12  Stat.  1100  (Swan  Creek  and  Black  River  Chippewas  and 
Munaeea  or  Christians)  ; Art.  II  of  Treaty  of  February  IS,  1861,  12 
Stat.  11G3  (Arapahoes  and  Cheyenne  Indians)  ; Art.  VHT  of  Treaty  of 
June  9f  1863,  14  Stat,  047  (Nez  Forces)  ; Art.  IV  of  Treaty  of  March 
0,  1865,  14  Stat.  667  (OmahaR)  ; Art.  XI  ot  Treaty  of  July  19,  i860,  34 
Stat.  799  (Cherokees)  ; Art.  II  of  Treaty  of  October  1.  1859,  1§  Stat. 
467  (Sacs  and  Foxes  of  Mississippi).  And  see  Chapter  3,  sec.  3C(1). 

ass  See,  for  example.  Art,  III  of  the  Treaty  of  January  9,  1789,  with 
the  Wlandot,  Delaware,  Ottawa,  Chippewa,  Fattawattima,  and  Sac 
Nation®,  7 Stat.  28,  29  ; Art.  V of  the  Treaty  of  August  3,  1795,  with 
the  Wyandots,  Delawares,  Chipewas,  and  other  tribes,  7 Stat.  49,  52 ; 
Art  VI  of  the  Treaty  of  September  24,  1857.  with  the  Pawnee  Tribe,  H 
Stat.  729  ; Art  V of  the  Treaty  of  March  12.  1858,  with  the  Ponca  Tribe, 
12  Stat.  997.  And  Bee  Chapter  3,  sec.  3B(2).  That  similar  provisions 
were  Included  in  colonial  legislation  is  manifest  in  the  reference  of 
Marshall,  O.  J In  State  of  Veto Jersey  v.  T Vitson,  7 Cranch  164  (1812),  to 
the  New  Jersey  Act  of  August  12,  1758,  restraining  the  Delaware  In- 
dians from  alienating  lands  reserved  to  them  by  agreement, 

®»Act  of  July  22,  1790,  1 Stat.  137,  See  sec.  10,  this  Chapter,  and 
see  Chapter  16. 

**1  Stat.  329. 

39=  Ant  of  March  1,  1793,  sec.  8,  1 Stat,  329,  3S0 ; Act  of  May  19, 
1790,  see.  12,  1 Stat.  409,  472;  Act  of  March  8,  1799,  sec.  12,  1 Stat. 
743,  746 ; Act  of  March  80,  1802,  sec.  12,  2 Stat.  139,  143 ; Act  of  June 
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riot  in  tended  to  prevent  the  alienation  of  Indian  lands  ond  in  I 
fac  t nmii.y  Indian  trenties  Uieroaftor  eotielmled  provided  for  the 
nlioimtion  of  Indian  hinds  to  parties  other  than  the  United 
States,*®  notably  to  religious  bodies, railroads,^  or  other  Indian 
tribes.™*  In  some  instances  a particular  grant  is  validated.®1 *' 
In  other  cases  nutlmrlty  is  given  to  some  administrative  officer* 
generally  the  Seon  lary  of  the  Interims  to  sell  at  public  sale*1 
and  in  n few  cages  the  tribe  itself  H given  authority  to  sell  land 
to  a named  grantee**'  or  to  any  purchaser. 400  A number  of  treaties 
provide  for  tribal  grants  of  land  by  the  tribe  to  individual  mem- 
bers.'101 In  effect  this  statutory  requirement  that  all  tribal  grants 
he  Hindu  by  treaty  simply  applied  to  the  American  constitutional 
scene  the  principle  that  had  been  developed  under  British  rule, 
that  the  consent  of  the  Crown  was  necessary  to  validate  a tribal 
conveyance.*03  This  principle  is  not  dependent  upim  the  character 
of  the  Indian  title  and  applied  as  much  to  land  held  in  fee  simple 
by  an  incorporated  tribe  ns  to  land  held  under  any  lesser  tenure.*03 

30,  1834,  see.  12,  4 Stnt.  729,  730;  R.  S.  § 2110  25  U.  S.  C,  177. 

Of  the  scope  of  this  statute,  un  opinion  of  the  Attorney  General  declare*,: 

T cannot  think  that  it  applies  merely  to  those  Indian  tribes  who 
hold  their  land  by  the  original  Indian  title.  The  words  are  broad 
enough  to  Include  a tribp  holding  lands  by  patent  from  the 
United  Htntcs.  and  the  purpose  of  the  statute  manifestly  requires 
it  to  receive  that  construction.  (Christian  Indians,  9 Op.  A.  G. 
24,  27  (1857).) 

Accord:  United  States  v,  Candelaria  and  (londcll  v.  Jackson,  d -SeuSSGtl 
above.  Contra:  Via rk  v.  36  Mass,  499,  501  (1837)  (holding 

that  similar  colonial  statute  applies  to  aboriginal  occupancy  but  not  to 
land  held  by  individual  Indian  in  fee  simple,  and  such  tenure  is  presumed 
where  land  is  in  settled  community), 

3#a  Various  treaty  provisions  by  which  the  New  York  Indians  conveyed 
lands  are  analyzed  in  1 L.  P,  Memo.  35  (1029)  ; n L.  D.  Memo.  2M  (May 
13,  1935),  Other  treaty  provisions  empower  prospectors  to  take  minerals 
from  an  Indian  reservation,  a.  y.t  Art.  IV  of  Treaty  of  October  12,  1803, 
with  the  Shosbonc-aoshlp  Bands,  13  Stat.  081,  082,  An  example  of  a 
tribal  land  grant  disapproved  liy  treaty  will  be  found  in  Art.  VI  of  the 
Treaty  of  March  29,  1830,  with  tlie  Putin  watamies,  7 Slat,  498.  A 
contract  for  the  transfer  of  land  Is  modified  in  a supplemental  article 
concluded  April  27,  1808,  10  Stat,  727,  to  the  Treaty  of  July  19,  ISuG,  14 
Stat,  799,  with  the  Cherokee  Nation. 

as*  Art,  II  of  Treaty  of  January  31,  1855,  with  the  Wyn lUlotts,  10  Stat, 

1 1 59. 

■T$3  Aft.  It  of  Treaty  of  July  19,  1800,  14  Stat,  799,  with  Cherokee 
Nation,  construed  in  JJ&U  v.  Atlantia  *f*  /*,  II.  Co.,  63  Fed,  417  (C\  C,  A. 
8.  1894).  Art,  V of  Treaty  of  Juno  28,  18(52,  with  the  KieknpOQS,  13  Stat. 
623 ; Art  V of  Treaty  of  March  21,  1800,  with  the  Somlnoloa,  14  Stnt, 
755  ; Art.  V of  Treaty  of  June  14,  I860,  with  the  Creeks,  14  Stat.  785  ; 
Art,  I of  Treaty  of  July  4,  1866,  with  the  Delawares,  14  Stat,  793; 
Treaty  of  June  22,  1855,  with  Cboctnw-Clilcknsaws,  11  Stat.  611  (con- 
ferring power  on  President  to  prescribe  manner  of  fixing  compensation, 
construed  in  17  Op,  A.  G.  263  (1882))  ; Treaty  of  April  28,  1860,  with 
Choctaws  and  ChickasAWs,  14  Stat.  769,  And  cf.  ^agreements"  ratified  by 
Act  of  July  10,  1882,  22  Stat.  157  (Crow)  and  Act  of  September  1,  1888,  25 
Stat.  452, 

See  sec.  8,  this  chapter, 

m Treaty  of  June  30,  1802.  with  the  Senecas,  7 Stat,  72  ; Art,  XIV  of 
Treat,  of  January  15,  1838,  with  New  York  Indians,  7 Stat,  DD0, 

»>•  Art,  II  of  Treaty  Of  January  31,  1855,  with  Wyandntts.  10  Stat. 
I?59;  Art.  IX  of  Treaty  of  June  24,  1862,  with  the  Ottawas,  32  Stat, 

J7. 

sin.  Art.  X of  Treaty  of  January  15,  1338,  with  the  New  York  Indiana. 

7 Stat,  550, 

400  Art.  XVIII  of  Treaty  of  July  19,  1866,  with  the  Cherokees,  14  Stat. 
799;  Art.  I of  Act  of  February  13,  1801,  20  Stat.  749  (Sac  and  Fox 
Nation), 

*91  gee.  5 of  Act  of  July  I,  1902,  32  Stnt.  636  (confirming  agreement 
submitted  by  Kaunas  Indians), 

45a  See  i Jackson  v,  Porter*  13  Fed.  Cas.  No,  7143  (0,  C,  N.  D.  N.  Y,, 
1825),  p,  241. 

See  fn,  370  supra.  A similar  provision  in  the  Constitution  of  New 
York  of  1777  (Art,  37)  (‘‘that  no  purchases  or  contracts  for  the  sale  of 
lands,  made  with,  or  of  the  said  Jafli'ans,  shall  he  binding  on  them,  or 
deemed  valid,  unless  made  tinder  the  authority,  and  with  the  consent 
of  the  legislature’1)  was  construed  In  Ooodell  v.  Jackson  (20  Johns.  693, 
1823).  The  court,  holding  that  such  limitations  applied  to  an  Indiau 
holding  land  under  a patent,  declared  ; 

This  is  the  provision  ; and  the  constitution  states  one  important 
fact  as  the  basl,;,  and  the  sole  governing  motive  for  the  whole  of 


So  firmly  bus  ihls  principle  been  t'PtnhltelieA  that  the  Supreme 
Court  suggested,  in  the  Gtindchnia  case,  that  quite  apart  from 
miy  particular  statute,  the  United  State*  sustained  a relation 
of  guardianship  toward*  an  Indian  pueblo  such  that  even  land 
held  in  fee  simple  could  not  he  granted  or  Inst.  by  court  action 
unless  the  United  State*  was  repre.fenied  h;v  an  attorney.4'*4 *  It 
is  difficult  to  i,iiider*tsind  how  the  appearance  of  a United  State* 
attorney  would  validate  a convey  a nee  of  tribal  hi  ml  which  is 
invalid  liy  statute;***  and  the  Scope  of  this  doctrine  remain* 
uncertain. 

General  limitation*  on  the  convey  a nee  by  an  Indian  tribe  of 
interests  in  real  property  have  been  supplcinei s tod , from  time  to 
time,  by  special  statutes  prohibiting  such  conveyances  with 
respect  to  particular  tribes.40* 

On  the  other  hand,  general  limitations  upon  the  nmmior  of 
disposing  of  tribal  property  have  been  qualified  by  numerous 
special  acts  of  Congress.  Since  1S71,  transfers  of  tribal  land 
have  generally  been  made  pursuant  to  statutes  relating  to  par- 
ticular reservations  or  areas  and  authorising  sales  by  the  Secre- 
tary of  the  Interior.  Some  of  these  statutes  require  tribal 
consent  to  such  sale**7  Other  statutes  validate  conveyances  by 
one  tribe  to  another  tribe*68  or  by  a tribe  to  non-Indians**’  or 


it.  and  that  is,  tlmt  francs  wore  too  often  practised  towards  the 
Indians  in  contracts  made  for  their  lands..  It  was  this,  unit  this 
only,  that  endangered  our  peace  and  amity  with  them.  There 
wuh  no  suggest  ton  of  fraud  or  imposition  committed  bv  thorn 
upon  the  whites.  That,  indeed,  would  have  linen  an  idle  sug- 
gestion and  about  ns  reasonable  nn  the  complaint  of  the  wolf  in 
the  fable,  that  the  lamb,  standing  far  below  him,  wan  disturbing 
him  in  the  enjoyment  of  the  running  stream,  * * * 

Thus  ill  the  resolution  of  congress  of  January*  17 1 6,  regulating 
trade  with  the  Indians,  it  was  declared,  that  no  person  Simula 
be  permitted  to  trade  with  them  without  license,  mill  that  the 
traders  should  take*  no  unjust  advantage  of  their  distress  ana 
i ?i tenf flera ?l cc , In  n speech,  on  behalf  of  eonuretw,  to  the  six 
nations,  in  April  1710,  it  was  said  to  them,  that  congress  were 
determined  to  cultivate  pence  and  friendship  with  them,  and 
prevent  the  white  people  from  xmon  fling  them  in  nap  manner,  or 
takinu  their  lands.  That  congress  wished  to  afford  protection 
to  all  their  brothers  the  Indian# * who  lived  with  them  on  (Ins 
great  island,  and  that  the  white  people  should  not  lje  suffered, 
1, v force  or  fraud,  to  deprive  them  of  any  of  their  lands.  And  in 
Norcmhrr.  1779,  when  congress  were  discussing  the  conditions 
of  peace  to  he  allowed  to  the  six  nations,  I hey  resolved,  that  oue 
condition  sh.mld  lx?,  tlmt  no  land  should  be  sold  or  ceded  hy  any 
of  the  said  Indians,  either  as  individuals,  or  as  a nation,  unless  by 
consent  of  congress,  (Bp.  722—723,) 

+ * * * * 

It  was  immaterial  whether  the  Indians  bold  their  lands  by  inn 
memoriaT  possession,  or  by  gift  or  grant  from  the  whites,  provided 
they  had  an  acknowledged  title.  In  either  case,  the  lauds  were 
of  equal  value  to  them,  and  required  the  same  protection,  ami 
exposed  them  to  the  like  frauds.  (Fp.  729,) 

***** 

My  conclusion  upon  the  whole  case  is,  1,  That  the  patent  of 
John  Baflohu ruse  and  his  lioirs,  was  a patent  to  him  and  his  In- 
dian heirs,  whatever  their  civil  condition  ;uid  character  might  be, 
w lie t her  aliens  or  natives. 


4,  That  bv  the  constitution  and  statute  law  of  this  state,  no  white 
person  can  purchase  nnj"  right  or  title  to  land  from  any  one  or 
more  Indians,  either  individually  or  collectively,  without  the 
nuthnritv  and  consent  of  the  legislature,  and  none  such  existed, 
when  the  land  in  question  was  purchased  by  ret  ex’  Mnttn,  in 
1797.  (P.  734.) 

071  u.  S,  432  (1926),  See  Chapter  20,  sec,  7. 

4m  *t*  * * fIie  Department  of  Justice  has  no  greater  authority  than 

has  the  Interior  Department  to  legalize  gucli  use  or  to  divest  tlie  Indians 
of  their  land,  no  authority  to  do  go*  and  no  authority  to  bring  the  action 


having  been  conferred  1\V  Congress,  and  there  being  nn  theory  in  law 
upon  which  compensation  may  be  awarded  by  the  court,  ’ United  States 
V,  Portncuf ‘Marsh  Valley  Irr.  Ca.,  213  Fed.  801,  605  (C.  t.  A.  9,  3914), 


205  Fed.  416  (D.  C.  Idaho  1913). 

«*Act  of  February  2S,  1809,  2 Stnt.  527  (AJibnnm  and  Wyandutt), 
4 of  Act  of  May  8.  1872,  17  Stnt.  85  (Kansas)  i Act  of  June 
10,  1872,  17  Stat,  388  (Ottawas)  ; Act  of  June  10,  1872,  17  Stat.  391 
< Omaha s)  ; Act  of  Mnrdl  3,  1873,  17  Stat,  633  (Mininis)  ; Act  of  August 
27,  1894,  2S  Stat.  507  (recital  shows  tribal  consent  to  exchange  of 
lands  for  missionary  use)  ; Act  of  May  28,  1928,  45  Stat,  774  (Fort  Fuck 


Indian  Reservation). 

‘“Joint  Resolution  of  July  25,  1848,  9 Stat.  337  (Wyandotts  and 
Delawares)  ; Act  of  June  8,  1858,  11  Stat.  812  (grant  by  Delaware  Indians 
to  Christina  Indiana)  ; Act  of  June  22,  18T4,  18  Stnt.  146,  170  (Omaha 
and  Winnebago)  ; Act  of  March  3,  1875,  18  Stat.  420,  451  (Senecas  ami 
Kasku skins)  ; Act  of  March  3,  1883,  22  Stat.  603  (Cherokees,  Pawnees, 
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by  a tribe  to  Its  membpr^19  which  amount* *,  of  course,  to  allot- 
ment. Oll:*ir  statutes  authorizing  sales  by  the  Secretary  of  the 
Interior  hit  silent  «n  tlie  issue  of  tribal  consent.  Statutes  of 
this  elm  meter  are  generally  limited  to  surplus  lands  left  after 
the  completion  of  allotment,4*1  Between  1012  and  1032  a num- 
ber of  statutes  were  enacted  authorizing  the  Secretary  of  the 
Interior  to  srll  or  otherwise  dispose  of  specific  areas  of  tribal 
land  to  municipalities,  religious  bodies,  and  public  utilities,  with- 
out reference  to  Mm  wishes  the  tribe.413  Questions  raised  by 
those  statutes  are  dealt  with  separated 3%  insofar  ns  they  present 
a question  of  the  extent  of  federal  power  over  Indian  lands.413 

Statutes  authorizing  the  sale  of  tribal  lands  were  super  seeled,414 
with  respect  to  Indian  tribes  subject  to  the  Act  of  June  18, 1934, 415 
by  sei?tion  4 of  that  act,  which  provides : 

Except  as  herein  provided,  no  sale,  devise,  gift,  exchange, 
or  oilier  transfer  of  restricted  Indian  lands  or  of  shares 
in  the  assets  of  any  Indian  tribe  or  corporation  organized 
hereunder,  shall  be  made  or  approved  : Provided , however. 
That  such  lands  or  interests  nmy,  with  the  approval  of 
the  Secretary  of  the  Interior,  he  sold,  devised,  or  otherwise 
transferred  to  the  Indian  tribe  in  which  the  lands  or  shares 
are  located  or  from  which  the  shares  wore  derived  or  to  a 
successor  corporation  : and  hi  all  instances  such  hinds  or 
interests  shall  descend  or  bo  devised,  in  accordance  with 
the  then  existing  laws  of  the  State,  or  Federal  laws  where 
applicable,  in  which  said  lands  arc  located  or  in  which  the 
subject  matter  of  the  corporation  is  located,  to  any  member 
of  such  tribe  or  of  such  corporation  or  nny  heirs  of  such 
member:  Provided  further.  That  the  Secretary  of  the  In- 
terior may  authorize  voluntary  exchanges  of  lands  of  equal 
value  and  the  voluntary  exchange  of  shares  of  equal  value 
whenever  such  exchange,  in  liis  judgment,  is  expedient  and 
beneficial  for  or  compatible  with  the  proiicr  consolidation 
of  Indian  lands  and  for  the  benefit  of  cooperative 
organizations. 

The  prohibitions  of  that  section  have  been  supplemented  by 
prohibitions  against  Alienation  contained  In  tribal  constitutions 
adopted  pursuant  to  section  16  of  the  act  and  tribal  charters 
adopted  pursuant  to  section  17. 

On  the  other  hand,  the  proviso  in  section  4 allowing  exchanges 
of  land  of  equal  value,  and  section  H of  the  act  allowing  acquisi- 

I^oneaa,  Nra  IVrcca,  Of«)ns  and  MiKwnii'iiis  and  Osflges)  : on  the  rlis^ 
fineflon  between  n sale  by  one  tribe  to  another,  and  an  amalgamation 
of  tribes,  note  Delaware  Indiana  v.  Cherokee  Wot  ion,  38  C.  Cis,  234  <1903)  8 
nfTd  103  V,  H.  127  (1904), 

4f®  Act  of  March  3,  1871,  10  8tat.  588  (conveyance  to  railway  company 
by  Oneida  tribe,  Wisconsin), 

■*i!*  Act  of  April  20,  1878,  20  Stat,  513  (Brcithertowii  Indiana  and 
Mniouioncrs).  And  see  Chapter  ll, 

411  Act  of  February  20,  1890,  29  Stat.  17  (Chippewa)  ; Act  of  February 
19,  1912,  37  Stat.  67  (Choctaw  and  Chickasaw)  ; Act  of  August  24,  1012, 

37  Rtnt.  497  (Five  Civilized  Tribes)  ; Act  of  February  14,  1013,  37  Stat. 
675  (Standing  Rock  Reservation)  ; Joint  Resolution  of  December  8r 
1913.  38  Stilt.  767  (Choctaw=Cbiekasaw)  ; Joint  Resolution  of  January 
11,  1917.  39  Stilt.  80S  (Clioctaw-Chlcknsiiv/)  ; Act  of  January  25,  1017, 

30  Stat  870  (Choctaw-Chlckaaaw)  : Act  of  February  27,  1917.  30  Stat. 
944  ■ Act  of  April  12,  1924,  43  Stat,  93  ; Act  of  May  20,  1930.  46  Stat. 
3S5  (Chickasaw-Choctaw)  ; on  the  sale  of  coal  deposits  in  the  segregated 
mineral  lands  of  tlie  Choctaw  and  Chickasaw  tribes,  see  Memo.  Sol.  I,  D., 
December  11,  1018  ; Op.  Sol,  I,  D„  M.731G,  Ar^II  0,  1922  ; Op.  So].  I.  D., 

*1,7316,  May  28,  1924  4 Op.  Sol,  I.  D„  M.24735,  November  10,  1928, 

™ Act  of  July  1,  1912.  37  Stat.  186  (Umatilla  Reservation)  ' Act  of 
July  10.  1912.  37  Stat,  192  (Flathead  Reservation)  * Act  of  September 
8.  1916,  39  Stat,  846  (Chippewa)  ; Act  of  January  7,  1919,  40  Stat.  1053 
(Flathead  Reservation)  ; Act  of  February  28,  1919,  40  Stat.  1206 
(Capstan  Gmnde  Reservation)  ; Act  of  April  IS,  1920,  4i  Stat.  553 
(Nez  Perce)  ; Act  of  February  21.  1921,  41  Stat.  1105  (Choctaw  and 
Chickasaw)  Act  of  March  3,  1921.  41  Stat.  1350  (Fort  Belknap)  - Act 
Of  May  4.  1932,  4T  Stilt.  146  (Capitan  Grande  Reservation),  And  se* 
Chapter  5.  sec.  8C. 

413  See  Chapter  5, 

414  Memo.  Sol.  1.  D,.  August  22,  1936  (Pyramid  Lake).  Sec,  4 docs  not. 
However,  prevent  foreclosure  of  a lien  on  land  existing  when  land  is 
restored  to  tribal  ownership  under  see.  3.  Op.  Sol.  I.  M 29793 
August  1,  1938, 

"48  Stat.  984,  25  U-  S,  C.  451  et  seq. 


rlon  of  hinds  hy  exchange,  make  it  possible  for  tribes  subject 
to  the  not  to  execute  valid  conveyances  of  tribal  hind  by  deed, 
approved  by  I he  Secretary  of  the  Inferior,  provided  the 
consideration  is  land  of  equal  or  greater  value/1” 

D.  INVOLUNTARY  ALIENATION 

Generally  speaking,  restraints  on  alienation  of  Indian  hind 
apply  to  involuntary  alienation  ns  well  as  to  voluntary 
alienation.  Tims,  treaty  guarantees  of  tribal  possession  are 
held  to  protect  tribal  land  against  sale  by  stale  authorities 
lor  in  inpayment,  of  taxes  and  therefore,  inferentially,  to 
protect  such  lands  against  taxation.4"  Restraints  on  alienation 
of  tribal  hinds  which  prevent  a tribe  from  making  a valid  con- 
veyance of  its  properly  equally  prevent  individual  members  of 
the  tribe  from  conveying  such  property.4”  Restraints  on  aliena- 
tion of  tribal  lands  likewise  operate  to  prevent  partition  of  such 
lands  by  state  court  at  the  suit  of  a tribal  member,41® 

E,  INVALID  CONVEYANCES 

Despite  nil  statutes,  Indian  tribes  have,  from  time  to  time, 
executed  grants  of  tribal  land.  Although  such  grants  are 
clearly  invalid  to  convey  a legal  or  equitable  estate,  it  would 
im  rash  to  say  that  all  such  grants  are  meaningless  acts  that 
cannot  affect  any  rights.  There  are  afc  least  two  federal  cases 
which  suggest  that  rights  may  accrue  under  tribal  law,  though 
not  under  federal  or  state  law. 

In  Johnson  v,  McIntosh,  430  Marshal,  (7,  J„  intimated  that  an 
Indian  tribe  might  make  n grant  under  its  own  law's  even  though 
such  a grant  would  not  be  enforceable  in  the  courts  of  the  United 
States : 

If  an  individual  might  extinguish  the  Indian  title,  for 
liis  own  benefit,  or,  in  other  words,  might  purchase  it, 
still  he  could  acquire  only  that  title.  Admitting  their 
[the  Indians']  power  to  change  their  laws  or  usages,  so 
far  ns  to  allow  an  individual  to  separate  a portion  of 
their  lands  from  the  common  stock,  and  hold  it  in  sever- 
alty, still  it  is  a part  of  their  territory,  and  is  held  under 
them,  by  a title  dependent  on  their  laws.  The  grant 
derives  its  efficacy  from  their  will;  and,  if  they  choose 
to  resume  it,  and  make  a different  disposition  of  the 
land,  the  courts  of  the  United  States  cannot  interpose 
for  the  protection  of  the  title.  (P,  593.) 

A similar  view  is  taken  in  the  ease  of  Jackson  v.  Porter,4*1 
whore  it  was  hold  that  a grant  made  hy  an  Indian  tribe  might  be 
revoked  by  the  tribe  and  that  the  grantee  would  have  no  redress 
in  the  courts  of  the  United  States. 

A purchaser,  from  tlie  natives,  at  all  events,  could  acquire 
only  the  Indian  title,  and  must  hold  under  them  and 
according  to  their  laws.  Tlie  grant  must  derive  its  effi- 
cacy from  their  will,  and  if  they  choose  to  resume  it 
ami  make  a different  disposition  of  it,  courts  cannot  pro- 
tect the  right  before  granted.  The  purchaser  incorporates 
himself  with  the  Indians,  and  the  purchase  is  to  be  con- 
sidered in  tlie  same  light  as  if  the  grant  had  been  made 
to  an  Indian ; and  might  be  resumed  by  the  tribe,  and 
granted  oyer  again  at  their  pleasure. 


"‘Memo.  Sol,  T,  p..  February  3,  1937.  TIio  problem  of  whnt  officials 
of  a tribe  may  execute  A deed  is  dealt  with  in  PucMo  of  Santa  Rosa  v. 
Fall,  273  U.  8.  315  (1027),  rev’g.  12  F.  2d  332  (App,  B.  C.  1920)  ; 55 
I.  B.  14  (1934)  ; Memo.  Sol.  I D„  March  11,  1035. 

4,t  see  Chapter  13,  see.  2, 

United  states  v.  Boylan,  265  Fed,  IQg  (C,  C,  A.  2,  1020),  nffg 
25G  Fed.  468  (D.  C.  N.  B_  N.  Y.  1919),  ap p,  dism.  257  tL  S.  614 
(1921)  ; Franklin  v . Lynch,  233  U.  S.  269  (1914)  (holding  adopted 
white  member  of  tribe  subject  to  restraint  on  alienation).  And  see 
authorities  cited  in  Chapter  9,  gee.  2, 

410  United  States  y,  Charles t 23  F.  Supp.  340  (D.  C.  W.  B,  N.  ¥. 
1938). 

430  8 Wheat.  543  (1823). 

"IS  Fed.  Cug,  No.  7343  (C,  C.  N.  B,  N.  Y.  1825).  And  see  1 Dembitz. 
Land  Titles  (1895),  p.  494 
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If  this  ha  the  view  which  wt*  are  to  tales  of  the  Indian 
right  «f  cifcniKiiit'.v,  the  el  aim  of  John  Steilman  consid- 
ered in  Hit*  most  favourable  manner,  could  never  have 
1 leeli  any  thing  more  than  a mere  right  of  possession, 
subject  to  be  reeljiinierl,  ami  extinguished  fit  the  will  of 
the  Indians,  and  whfcli  has  been  done,  as  will  be  seen 
hereafter.  But  it  may  very  well  be  quest  if  nu'd.  whether 
this  claim  Is  entitled  oven  to  so  favourable  a considera- 
tion. (P.  2-40, ) 

***** 

It  has  a Ivon  fly  bc?eu  shown,  that  admitting  a purchaser 
fmiu  the  Indians  acquires  their  right  of  occupancy*  the 
Indians  may  whenever  they  choose,  resume  it,  and  make 
a different  disposition  of  the  land,  which  in  the  present 
ease  has  h“en  done  by  the  fid  article  of  a treaty  between 
his  Britannic  majesty  and  the  Seneca  Nation  of  Indians, 
dated  the  fid  of  April,  1704,  * * * There  can  there- 

fore he  no  doubt,  hut  that  the  Indian  right  to  the  land 
in  quest  toll  was  ceded  to  tile  king  by  the  treaty  of  1704  ; 
and  all  Btedmaii’s  right  of  occupancy  must  then  have 
censed,  and  been  extinguished;  and  he  stood  upon  his 
mere  naked  possession,  without  title,  and  without  the 
right  of  possession,  (P.  242,) 

In  lSb'2  the  Attorney  General  in  an  opinion  on  the  claim  of 
William  G.  Langford,  declared:  ^ 

The  occupancy  of  the  land  by  the  American  Board  of 
Coiuinjs-sioners  for  Foreign  Missions  from  1930  to  134, 
was  by  the  consent  and  nllotmenl  of  the  tribe;  the  crem 
pancy' by  the  United  States  since  1802  line  been  by  a 
similar  consent,  manifested  by  the  treaties  of  1855  (12 
Sint.,  057),  and  1803  (14  Stub,  407)=  Chief  Justice  Mar- 
shall, in  Jrjhtuton  v.  J/r/wfoWt  (8  Wheaton,  543),  speaking 
of  n deed  poll  executed  by  the  Illinois  Indians,  said 
(p.  rm)  ; (Quoting  the  passage  above  set  forth.) 

it  is  not  suggested  in  the  present  case  that  any  grant 
was  made  by  the  Nez  I Vi  ces  to  the  board,  aiul  it  Is  fair 


^-17  Op.  As  U.  300  (1882).  Sou  sec,  G,  fn.  101,  tins  chapter. 


to  assume  tlnir  the  imluecinent  for  the  allot  merit  was  the 
iippreeiuilon  by  the  tribe  of  the  benefits  which  the  agents 
of  the  hoard  had  cmnr  there  to  confer  on  them.  If  the 
presence  of  the  board  beennm  distasteful  to  them,  I know 
of  no  law  to  prevent  the  annulment  of  the  allotment  and 
the  rcsuinpiion  of  the  land.  (1\  307.) 

The  possibility  iggesTod  in  these  eases,  that  a tribe  may  give 
effect  under  its  <»..  u laws  and  customs  to  grants  that  would  In* 
held  invalid  in  state  or  federal  courts,  assumes  that  this  is  a 
subject  not  within  the  scope  of  the  federal  statutes  and  one  on 
which  the  local  law*  of  Lhe  tribe  is  therefore  conclusive.  Author- 
ity for  this  view  is  available  blit  uol  conclusive/"' 

Speaking  of  a colonial  statute  similar  to  25  U,  S=  C,  177, 4S* 
Chief  Justice  Shaw  of  Massachusetts,  holding  the  statute  inap- 
plicable where  the  hind  was  within  a settled  community, 
declared : *■"' 

In  the  first  jilueu,  we  think  it.  manifest,  that  this  law 
was  made  for  tile  personal  relief  and  protection  of  the 
Indians,  nnd  is  to  he  so  limited  in  Its  operation.  It  is  to 
he  used  as  a shield,  not  as  n sword. 


^ Thu  l»w  of  mil  property  is  to  be  found  in  the  law  of  (ho  situs, 
Thn  law  of  real  properly  in  tin*  Cherokee  country  therefore  is  tu 
lie  found  in  the  constitution  and  Jaws  of  the  Chorukeo  Nntimh 

Delaware  Indians  v,  Cherokee  Xation,  3S  O,  Cis,  234,  251  P1903). 

* * * that  neither  the  establishment  of  town  sites  »ur  the 

purchase  nor  the  occupancy  by  noncitizens  of  lota  therein  with- 
draws those  lots  or  tlie  town  sites  or  their  occupants  from  the 
jurisdiction  of  the  government  of  the  Creek  Nation  * * * 

(P.  053.) 

■*24  Sec  fit.  403,  sujn  u. 

liuxter  v.  1 Yrtttht,  135  Fed.  047  (C.  C.  A.  8.  100.1),  npp.  di.sm,  203  U.  S. 
509  (holding  that  deeded  limd  is  subject  to  tribal  jurisdiction  where  tribe 
holds  determinable  feu). 

m Clark  V.  Williams,  3G  Mass,  490,  503  (1337). 


SECTION  19,  TRIBAL  LEASES 


The  question  whether  louses  of  tribal  kinds  executed  by  tribes 
arc  valid  in  the  absence  of  statutory  prohibition  or  invalid  in 
the  absence  of  positive  statutory  authorization  can  he  answered 
only  fit!  the  basis  of  on  analysis  of  the  entire  course  of  federal 
legislation  and  litigation  on  the  subject. 

The  first  explicit  statutory  limitation  upon  the  power  of  a tribe 
to  lease  tribal  land  is  found  in  section  12  of  the  Act  of  May  19, 
17004“  reading  ns  follows : 

And  he  it  further  ewirted.  That  no  purchase,  grant, 
lease,  or  other  conveyance  of  lands,  or  of  any  title  or  claim 
thereto,  from  any  Indian,  or  nation  or  tribe  of  Indians, 


•is*  3 Btat.  4G9,  4T2,  The  background  of  the  1790  act  Is  indicated  by 
lhe  two  following  quotations.  The  first  is  from  a resolution  proposed 
\7y  the  Indian  Affairs  Commuted!  of  the  House  of  Representatives,  in 
3795  with  reference  to  the  rights  of  states  and  individuals  to  extinguish 
t.lio  right  of  possession  and  occupancy  held  by  the  Indians  * 


That,  it  appears  to  your  committee,  that  the  Irf^gisl ature  o f t he 
Bialo  of  Georgia,  by  an  act.  nl  the  7tli  day  of  January  last,  hayt 
contracted  and  provided  for  an  absolute  conveyance  of  CCTtaixi 
nor  lions  of  lands  held  by  tlie  Creek  and  other  Indian  tribes 
within  thn  limits  claimed  by  that  State,  under  the  sanction  of 
truaiics  made  with  the  United  States,  amounting  to  three-foui  tbs 
of  the  lands  so  held  by  said  Indians.  . , , .. 

That  vii nr  committee  cannot  but  foresee  great  danger  to  the 
peace  of  the  United  States,  In  vesting  interests i in  Jfdivklu- 
als,  the  enjoyment  of  which  Is  to  depend  on  the  ex t ngu t si  nen t 
of  the  Indian  titles,  from  the  constant  excitement  which  they 
produce,  to  embroil  tlie  Government  with  tlio  neighboring  Indians, 
fn  hope  Of  their  extinction  or  banishment.  , 

That  rights,  so  dangerous  to  the  general  happiness,  should 
reside  only  in  the  bodies  constituted  for  tiie  gnardia^hlp  of 
the  general  good  of  society,  ns  being  alone  capable  of  comparing 
the  various  interests,  alone  disposed  to  promote  a happy  result 

That  voul*  conimiitoe  are  of  opinion,  that  it As  highly  hicumbeiit 
on  the  United  Btntns  to  secure  to  the  neighboring Jndmns  the 
rights  n can  I red  by  treaty,  not  only  for  obtaining  their  confidence 
in  our  Government,  but,  for  preserving  an  inviolate  respect  in  the 
citizens  of  the  United  States,' to  Its  constitutional  acts. 


within  tin.*  bounds  of  the  United  States,  shall  he  of  any 
validity,  in  law  or  equity,  unless  the  same  he  made  by 
treaty,  or  convention,  entered  into  pursuant  tu  the 
constitution : * * *. 


Your  committee,  therefore,  submit  the  following  resolutions  : 
Hveolvcd  Tin  it  it  hi-  recommended  to  the  President  of  the  united 
States  to  use  all  constitutional  and  legal  means,  to  prevent  the 
Infraction  of  the  treaties  ninde  with  the  Indian  tribes  by  the 
citizens  of  the  United  States,  with  an  assurance,  that  Congress 
will  cooperate  in  such  other  acts,  ns  will  be  proper  for  tho  game 

^l  lRnso1ved,  That  it  be  further  recommended  to  the  President  of 
the  United  States,  not  to  permit  treaties  for  the  extinguishment 
of  the  Indian  title  to  any  lands,  to  be  holdcji  nt  the  instance  of 
individuals  of  of  States,  where  it  shall  appear  that  the  property 
of  such  lands,  when  the  Indian  title  shall  be  extinguished,  will 
be  in  nnrticular  persons : And  that,  wherever  treaties  are  held 
for  the  benefit  of  the  United  States,  Individuate  claiming  rights 
of  pre-emption,  shall  be  prevented  from  treating  with  Indians, 
concerning  the  same;  mid  that,  generally,  such  private  claims 
be  postponed  to  those  of  the  several  States,  whenever  the  same 
may  be  consistent  with  the  welfare  and  defence  of  the  United 

Resolved,  That  the  President  of  the  United  States  he  author- 
ized whenever  claims  under  prior  contracts  may  cense  to  exist  .to 
obtain  n cession  of  the  State  of  Georgia,  of  then*  claim  to  the 
whole  or  ally  part  of  the  land  within  the  present  Indian  bound. 

Aries,  and  that  dollars  ought  to  be  appropriated  to 

enable  him  to  effect  the  same. 

President.  Washington  in  the  same  year  and  shortly  thereafter  ad- 
dressed a communication  to  the  United  States  Semite  with  reference 
to  certain  treaties  requested  by  the  State  of  Georgia : 

^JulV'at  tC'efo.4Cofftae  Inst  session  of  Congress  I received 
from  one  of  the  Senators  and  one  of  the  Representatives  of  the 
State  of  Georgia,  nil  application  for  a treaty  to  lie  held  with  the 
trite  or  of  Indians  claiming  the  right  of  soil  to  certain 

lands  lying  bevond  the  present  temporary  boundary  linn  of  that 
State,  and  which  were  described  in  an  act  of  the  Legislature  of 
Gecrain..  passed  on  tlie  23th  of  December  last,  which  has  already 
been  laid  before  the  Senate.  This  application,  and  tho  subsequent 
correspondence  with  thn  Governor  of  Georgia,  aie  herewith  traps- 
STiv  subject  Loins  very  Important.  Ithoushtproperto 
post  non  e a decision  upon  that  application.  Tim  views  I bnsm 
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Tins  provision  amplifies  earlier  provisions  relating  to  the  aliena- 
tion of  Indian  lands.437 

The  foregoing  provision  was  reenacted  as  section  12  of  the  Act 
of  March  3,  1709*“  and  as  suction  12  of  the  Act  of  March  30, 
18ulV‘°  The  Act  of  March  BO,  1802,  was  the  first  piece  of  perma- 
nent legislation  on  the  subject,  the  earlier  statutes  having  been 
limited  in  duration  to  a term  of  years. 

The  Act  of  Juno  30,  1334, 430  which,  as  elsewhere  noted,131  repre- 
sented, in  a measure,  a codification  of  general  Indian  legislation, 
copied  the  language  of  the  earlier  acts,  except  that  it  omitted 
from  its  scope  any  reference  to  leases  by  individual  Indians,4” 
This  omission  apparently  took  account  of  the  beginnings  of  tlio 
allotment  system,  and  the  encouragement,  under  that  system, 
of  leases  by  individual  Indians  to  whom  “I'oservations,,,  later 
called  "allotments,"  bad  been  made. 

Tho  provision  denying  legal  validity  to  tribal  leases  not  made 
by  treaty,  contained  in  the  Act  of  June  30,  1834,  was  embodied  in 
Section  2110  of  the  Revised  Statutes  and  in  tlie  United  States 
Code  in  section  177  of  title  2, a.  This  enactment  is  law  today, 
except  for  in)  incorporated  tribes  which  have  been  given  general 
power  to  lease  tribal  lands,  pursuant  to  the  Act  of  June  IS,  1934^31 


since  taken  of  (be  null  tor,  with  the  information  received,  of  a 
more  pacific  disqnwllion  on  flip  part  of  the  Crooks,  linvii  induced 
me,  now,  to  accede  to  the  request,  but  with  this  explicit  declara- 
tion : That  neither  my  assent,  nor  (lie  treaty  which  may  he 
made,  shall  be  considered  as  alluding  any  quest  ion  which  may 
arise,  upon  the  supplementary  act,  passed  by  tlio  Legislature  of  the 
State  of  Georgm,  on  the  Till  of  January  last,  upon  which  inquiries 
have  been  instituted,  in  pursuance  of  a resolution  of  tlie  Bonnie 
ami  House  of  Representatives ; and  that  any  cession  or  relinquish- 
ruenf  of  the  Indian  claims,  shall  he  made  in  the  general  terms  of 
the  treaty  of  New  York,  which  are  ton lem plated  as  tlie  form  proper 
to  bo  generally  used  on  such  occasions  * and  on  the  condition 
that  one  half  of  the  expense  of  the  supplies  of  provisions  for  tlie 
Indiana  assembled  at  the  treaty  he  borne  liy  the  State  of 
Georgia, 

Having  concluded  to  hold  the  treaty  requested  by  that  State.  I 
was  willing  to  embrace  the  opportunity  it  would  present,  of 
inquiring  into  the  causes  of  the  dissatisfaction  of  the  Greeks, 
which  has  boon  manifested  since  I he  treaty  ch'  New  York,  by  tlicir 
numerous  and  distressing  depredations  on  our  Southwestern 
frontiers.  Their  deprcdal ions  on  the  Cumberland  have  been  so 
freqneiii . nnd  so  peculiarly  destructive,  as  to  lead  me  fn  think 
they  must  originate  in  some  claim  to  the  lands  upon  thnt  river. 
But.  whatever  may  have  been  the  cause,  it  is  important  to  trace 
if  to  Its  source i for.  Independent  of  the  destruction  of  lives  and 
property,  it  occasions  a very  serious  annual  expense  to  the 
United  Slates,  The  commissioners!  for  holding  tho  proposed 
treaty  will,  therefore,  he  instructed  to  inquire  Into  the  causes  of 
tho  hostilities  to  which  I have  referred,  and  to  enter  into  such 
reasonable  stipulations  as  will  remove  them,  and  give  permanent 
peace  to  flume  parts  of  the  United  States. 

I now  nominate  Benjamin  Hawkins,  of  North  Carolina,  George 
Clymqr.  of  Pennsylvania,  and  Andrew  Pickens,  nf  South  Caro- 
lina, to  he  commissioners  to  hold  a treaty  with  the  Creek  nation 
of  Indians,  for  the  purposes  herein  before  expressed. 

(American  State  Papers,  vol.  7 (Indian  Affairs,  class  2,  vol,  1),  np.  55$. 
060, ) 

And  see  American  State  Papers,  vol.  7 (Indian  Affairs,  class  2,  vol.  1), 
|ip.  105,  585,  620,  655,  660.  605  ; vol.  2,  p.  323.  The  Memorandum  of  the 
Jii stifle  Department,  dated  May  13.  1035  (5  L,  D,  Memo.  248),  from 
which  the.  foregoing  citations  are  taken,  comments  : 

The  procedure  .hr  above  outlined  was  followed  consistently  by 
the  Federal  Government  until  Congress  assumed  full  control  over 
the  Indians  in  3871.  (P,  253,) 

It  should  he  noted  that  all  treaties  made  pursuant  1o  Section 
12  of  the  Act  of  March  30,  1802,  show  on  their  face  the  attend- 
ance of  n United  States  Commissioner  appointed  under  the  au- 
thority of  the  United  States  to  hold  such  treaty  (See  Appendix 
pp.  39“44).  Thlg  particular  form  was  approved  by  President 
Washington.  (See  Ills  letter  to  the  Senate  at  pp.  16^17  hereof). 
(P,  208J 

4JT  Sec  sec.  4,  Act  of  July  22,  1790,  1 Stat,  137,  138,  reenacted  ns  nee,  8 
of  the  Act  of  March  1,  1793,  1 Stat.  329,  330-  A similar  provision  under 
the  Articles  of  Confederation  is  noted  in  18  Op,  A,  G.  235  at  p.  230, 
(1885), 

428  1 Stat.  743,  746. 

«*  2 Stat  139,  143. 

^4  Stat.  729, 

J31  See  Chapter  4,  see.  6. 

<aa  Sec.  12 : 

That  no  purchase,  grant,  lease,  or  other  conveyance  of  land?*, 
or  of  nny  title  or  claim  thereto,  from  any  Indian  nation  or  tribe  of 
Indians?,  shall  he  of  any  validity  in  law  or  equity,  unless  the  game 
be  marie  by  treaty  or  convention  entered  into  pursuant  to  the 
constitution.  * * * 

sec.  17,  48  Stat.  984,  986,  25  U.  S,  C,  467. 


(b)  other  tribes  authorised  by  special  law  or  treaty  to  execute 
leases  of  tribal  land,  and  (r)  various  types  of  lease  generally 
authorized  by  net  of  Congress.-171 

This  statutory  limitation  of  tlie  power  to  lease  tribal  lands, 
According  to  an  opinion  of  the  Attorney  General,  is  not  dependent 
upon  the  nature  of  the.  tribal  possessory  right  in  the  land,433  nor 
enn  the  Interior  Department  by  its  approval,  bestow  validity  upon 
a iea.se  of  tribal  hind  declared  invalid  by  tlio  statute.4™ 

Tlie  drastic  character  of  ihu  statute  cited  raises  quasi  ions 
upon  which  history  may  throw  some  light.  Today  wo  are  likely 
to  think  of  a lease,  particularly  a lease  of  agricultural  lands, 
ns  a short-UTin  transact  Ion.  This  is  in  part  tho  result  of  wide- 
spread state  legislation  outlawing  lung-terni  Agricultural  leases. 
In  1796,  however,  lenses  having  the  practical  effect  of  outright 
grants  wore  common,437  and  oven  us  late  as  1S35  an  agreement 
was  made  by  treaty  between  the  Choctaw  and  Chickasaw  tribes 
and  the  United  Slates  whereby  these  tribes  agreed  to  “lease  to 
the  United  States  * * * for  the  permanent  settlement  of 

the  Wichita  and  such  oilier  tribes  or  bands  of  Indians  as  the 
Government  may  desire  to  locate  therein, M 438 
Under  these  circumstances  a statute  denying  validity  to  Indian 
grants  not  made  pursuant  to  treaty  would  he  ineffective  unless 
leasing  were  brought  within  ifs  scope.  We  have  already  noted 
tlie  insistence  of  tho  Federal  Govennneni.  that  all  grants  of  In- 
dian land  should  be  made  by  treaty,  this  being  considered  neces- 
sary to  prevent  frauds  on  non-Indian  vendees  as  well  as  on 
Indian  vendors.  Bo  long  as  it  was  possible  to  grant  or  lease 
tribal  land  by  treaty,410  the  statute  which  declared  this  to  be 
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435  This  statutory  provision  is  very  general  and  comprehensive.  Its 
operation  does  not  depend  upon  the  nature  or  extent  of  the 
title  to  the  land  which  the  tribe  or  nation  may  hold,  Whether 
such  title  he  a fee  simple,  or  a right  of  occupancy  merely,  is  not 
material ; in  either  ease  tho  statute  applies.  It  is  not  therefore 
deemed  necessary  or  important,  in  connect  ion  with  the  subject  un- 
der consideration,  to  inquire  into  the  particular  right  or  title  to  the 
above-mentioned  reservations  held  by  the  Indian  tribes  or  notions 
respectively  which  claim  them.  Whatever  the  right  or  title  may  be, 
each  of  these  tribes  or  nations  is  precluded,  by  the  force  and  effect 
of  the  statute,  front  either  alienating  or  leaning  any  part  of  its 
reservation,  or  Imparting  any  interest  or  claim  in  or  to  the  same, 
without  the  consent  of  the  Government  of  the  United  States.  A 
lease  of  the  land  for  grassing  purposes  is  as  clearly  within  the 
statute  as  a lease  for  any  other  or  for  general  purposes,  and  the 
duration  of  tho  term  Is  immaterial.  One  who  enters  with  cattle 
or  other  livestock  upon  an  Indian  reservation  under  a lease  of 
that  description,  made  in  violation  of  the  statute,  is  an  intruder, 
and  may  be  removed  therefrom  ns  such,  notwithstanding  his  entry 
is  with  consent  of  the  tribe,  Such  consent  may  exempt  him  from 
the  penalty  imposed  by  section  2117,  Revised  Statutes,  for  taking 
his  stock  them,  but  if.  cannot  validate  tlie  louse  or  confer  upon  him 
any  legal  right  whatsoever  to  remain  upon  the  land ; and  to  this 
extent  and  no  further  was  the  decision  of  Judge  Brewer  in 
United  States  V.  Hunter,  21  Fed.  Rep,,  615. 

But  the  present  Inquiry  In  substance  is,  (1)  whether  the  Depart- 
ment of  tho  Interior  can  authorize  these  Indians  to  make  leases 
uf  their  lands  fnr  grazing  purposes,  or  whether  the  approval  of 
such  leases  by  the  President  or  tlio  Secretary  of  the  Interior 
would  make  them  lawful  and  valid ; (2)  whether  the  President  or 
the  Department  of  the  Interior  has  authority  to  lease  for  such 
purposes  any  part  of  an  Indian  Reservation. 

I submit  that  the  power  of  the  Department  to  authorize  such 
lenses  to  he  made,  or  that  of  the  President  or  Secretary  to  approve 
or  to  make  the  same,  if  it  exists  at  all,  must  rest  upon  some  law, 
and  therefore  he  derived  from  either  a treaty  or  a statutory 
provision,  * * * 

In  my  opinion,  therefore,  each  of  the  questions  proposed  in  your 
letter  should  he  answered  in  the  negative,  and  I so  answer  them, 
(IS  Op,  A,  G,  235,  237-238  (1885), 

Ibid s 

«Tgee  Qoodell  v.  Jackson,  20  Johns,  693,  728  (N.  Y.  1823), 

^8Art.  IX  of  tho  Treaty  of  June  22,  1855,  11  Stat.  611,  618,  carried 
Into  effect  in  Acts  of  June  19,  I860,  12  Stat.  44,  56  and  March  2,  1861, 
12  gtal.  221,  236,  For  an  analysis  of  this  lease  see  United  States  V, 
Choctaw  etc.,  Nations,  170  tl.  S,  404,  510  (1900)  * Chickasaw  Nation  V. 
United  States,  75  C.  Cls.  426  (1982),  cert,*  den.  287  U.  S.  640, 

4S1  Leasing  provisions  are  to  he  found  in  some  of  the  earlier  treaties? 
Art,  IV  of  the  Treaty  of  October  19,  ISIS,  with  the  Ghlekasaws,  7 Stat, 
102,  provided  for  a lease  of  tribal  salt  springs  by  trustees  for  the  benefit 
of  the  tribe,  with  a limit  of  $1  per  bushel  upon  the  selling  price  of  tho 
salt  mined  by  the  lessee.  Such  lease  needed  no  approval  by  federal 
authorities.  The  Treaty  of  February  27,  1S19,  with  the  Cherokeea, 

I 7 Stat.  195,  provided  for  a lease  or  license  of  a roadway,  adjacent  land 
I and  a ferry  site. 
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ilic  exclusive  muiliocl  of  making  grants  or  lenses  apparently 
worked  no  hunlHlup. 

A now  sit  mu  Inn,  however,  was  created  with  the  passage  of 
the?  Act  of  March  3,  1S71.H,1!  prohibit  lug  the  execution  of  treaties 
with  Indian  tribes.  The*  passage  of  this  net  blocked  the  only 
vain  I Iimih'-d  of  leiudpg  land  which  exiting  legislation  permitled. 

There  is  some  evidence,  in  tliu  statutes  mul  decided  cases, 
that  invalid  lenses  wen  made  by  various  tribes  before  and  after 
1871  and  that,  these  leases,  although  denied  legal  validity,  served 
tin*  purposes  of  lessors  and  lessees,*41 

The  first  statutory  breach  in  this  general  ban  against  tribal 
lousing  appeared  in  u special  act  relating  to  the  Seneca  Indians, 
ratifying  past  invalid  leases  and  authorizing  new  leases  to  be 
made  by  the  authorities  of  the  Seneca  Kalian  in  accordance 
wit n the  laws  and  customs  of  that  nation.442 

Since  February  10,  1875,  the  date  of  the  Seneca  leasing  act, 
various  other  special  acts  have  provided  for  leases  of  tribal 
land  of  the  Fort  Peck,4-3  Blaekfeet,444  Fort  Belknap446  Kaw,4" 
Crow/17  Shoshone™  Spokane, 148  and  Osage  reservations,  the 
Five  Civilized  Tribes,451  mid  Pueblos" 

The  first  general  statutory  authorization  of  tribal  leasing  is 


16  St  at'.  544,  566,  R.  S.  § 2G79,  25  I*.  S.  C.  73. 

««  xhc  existence  of  such  invalid  leases  is  discussed  in  the  Itept.  H. 
Comm.  Xml.  Aft.,  No.  478,  43d  Cong,,  1st  sess.,  dated  April  20,  1874,  relat- 
ing to  tlie  Seneca  Indium*  of  New  York,  In  accordance  with  this  report 
there  wus  subsequently  enacted  the  Act  of  February  19,  1875,  IS  Stilt, 
350  ratifying  earlier  Invalid  leases.  Seo  also  Quigley  v.  Stephens,  3 lad. 
T.  205  (1000),  atra  126  Fed,  148  (C.  C.  A.  £,  1903),  in  which  leasing 
practices  within  the  Indian  Territory  sire  diseusned.  In  the  ease  of 
United  States  v,  Rogers,  23  Fed.  658  (D.  C.  W,  D.  Ark,  1885),  in 
reaching  the  holding  that  certain  lands  were  “occupied”  by  the  Cherokee 
Nation,  for  purposes  ol‘  criminal  jurisdiction,  the  court  described  such 
“occupancy”  in  these  terms : 

The  evidence  in  this  case  shows  that  the  Cherokee  Nation  has 
constantly,  and  all  the  time  since  it  obtained  the  outlet,  claimed 
it,  ami  exercised  acts  of  ownership  and  control  over  it.  The 
nation  has  collected  at  different  times  a graziers  tax  from  white 
men  who  were  grazing  their  stock  on  it.  Individual  Indians  “nve 
gone  on  It  and  fenced  up  large  tracts  of  land  cm  the  outlet.  Dif- 
ferent individual  Indians  have  gone  out  and  lived  on  it,  and  now 
live  on  it.  That  since  the  passage  of  this  law  of  January  0,  1883, 
the  Cherokee  Nation  has  leased  fo  citizens  of  the  United  States 
for  grazing  purposes  0.000.000  acres  of  this  outlet.  That  under 
the  provisions  of  the  sixteenth  article  of  the  treaty  of  18(»G  Willi 
the  mil  nil  Stales,  It  has  sold  tracts  of  land  on  tills  outlet  for 
reservations  in  the  Pawnees,  Poncas,  Nez  Forces,  Otoes,  nod 
Missmirns.  The  very  country  where  this  alleged  offense  was 
Committed,  was,  nt  the  time  of  its  commission,  leased  to  the 
cattlemen  an  n part  of  the  0.600, 000-acre  lease.  That  the  Chero- 
kee Nation  never  has  abandoned  any  part  of  ihe  outlet  except 
wlint  It  has  sold.  It  claims  the  title  and  possession  of  the  outlet 
and  of  that  part  of  it  where  this  alleged  offuu.se  is  shown  to  have 
been  committed.  The  . United  States,  the  grantor,  hiv*  admitted 
its  title  to  it,  (P*  665.) 

via  Sec  preceding  fri.  441,  The  Act  of  February  ID,  1875.  was  anipll- 
fl(Kl  by  the  Act  of  September  30,  1890,  26  Stab  558.  and  extended  to 
cover  additional  particular  crises  by  the  Act  of  February  27,  1901,  31 
Stat,  816  ; the  Act  of  May  29,  190R,  see,  4.  35  Stat.  444.  445,  and  tlie 
Act  Of  February  21,  1011,  30  Stat,  927.  See  also  the  Act  of  February 
28,  1901,  Si.  Stat.  819,  requiring  payment  of  rentals  to  the  United  StateB 
ngent  for  transmittal  to  tribal  officers,  in  part,  and  in  part  to  the 
heads  of  families  of  the  Seneca  Nation, 

+i3  Act  of  September  20,  1922,  42  Stat  857;  25  U.  S.  C.  400  (mining 
lenses  on  Fort  Peek  and  Blackfeet  Reservations). 

ibid , 

■wo  Act  of  March  8.  1921,  41  Stat.  1300  (tribal  leases  of  minerals  and 
water  power  on  Fort  Belknap  Reservation), 

+•0  Act  of  April  28,  1924,  48  Stat.  Ill  ; 25  TL  8.  C.  401  (mining  leases 
on  Knw  Reservation). 

Act  of  February  28,  1891,  2G  St&t.  794  (tribal  permits,  approved  by 
tribal  council). 

**-  Act  of  June  4,  1020,  41  Stat.  751  (milling  leases  on  Cmw  Reserva- 
tion, approved  by  tribal  council). 

*flAct  of  August  21,  1916,  30  Stat.  510  (20  year  oil  and  gng  leases 
on  Shoshone  Reservation,  Wyn, ) . 

«■  Act  of  May  18,  1910,  39  Stat.  150  (25-yeaf  mining  leases  on  Spokane 
Reservation) . 

4MAct  of  June  28,  1906,  34  Stnt.  539  (tribal  lenses  of  oil,  gas.  and 
minerals  on  Osage  Reservation) , Act  of  March  3,  1921,  41  Stat,  1249; 
Act  of  March  2,  1929.  45  Stat  1478.  See  Chapter  23. 

*«Acl  of  August  7,  1882,  22  Stat.  349  (tribal  leases  of  salt  deposits 
in  Fhernkee  Nation),  Act  of  October  1,  1890,  28  Stat.  640  (giving  the 


found  in  sort  ion  3 of  the  Act  of  February  28,  1891, 453  which  in  its 
present  codo 4:4  form  mills  ns  follows: 

+ * * Where  kinds  are  occupied  by  Indians  who  have 

bought  and  paid  for  the  same,  and  which  lands  are  not 
needed  for  farming  or  agricultural  purposes,  and  are  not 
desired  for  individual  allotments,  the  same  may  he  leased 
by  authority  of  the  council  speaking  for  such  Indians,  far 
a period  not  to  exceed  five  years  for  grazing,  or  ten  years 
for  mining  purposes  in  such  quantities  ami  upon  such 
terms  nml  conditions  as  the  agent  in  charge  of  such 
reservation  may  recommend,  subject  to  the  approval  of 
the  Secretary  of  the  Interior, 

The  Act  of  August  15, 1894  extended  the  foregoing  authority  as 
follows : 4"s 

* * + the  surplus  lands  of  any  tribe  may  he  leased 

for  farming  purposes  by  the  council  of  such  tribe  under 
the  same  rules  and  regulations  and  for  the  same  term  of 
years  as  is  now  allowed  in  the  ease  of  lenses  for  grazing 
purposes. 

The  foregoing  two  statutes  are,  at  the  present  time,  the  sole 
statutes  of  general  application 41,0  under  which  tribal  lauds  may 
be  leased  for  grazing  or  farming  purposes,  except  insofar  as 
such  lands  arc  capable  of  irrigation,  in  which  event  tlie  Act  of 
July  3,  1926/ 4n7  applies.  This  act  extends  the  permissible  leasing 
period  for  irrigable  lands  to  10  years,  declaring:*59 

The  unallotted  irrigable  lands  on  any  Indian  reserva- 
tion may  be  leased  for  fanning  purposes  for  not  to  exceed 
ten  years  willi  the  consent  of  the  tribal  council,  business 
committee,  or  other  authorized  body  representative  of  the 
Indians,  under  such  rules  and  regulations  as  the  Secretary 
of  the  Interior  may  prescribe. 

Insofar  as  the  Act  of  1891  authorized  mining  leases  on  lands 
“occupied  by  Indians  who  have  bought  and  paid  for  the  same,” 
it  has  been  extended  and  amplified  by  four  later  statutes.460 

(1)  Section  26  of  the  Act  of  June  30,  191 9/*®°  later  amended 
by  ihe  Act  of  March  3, 1921, 401  and  the  Act  of  December  16,  1926f4fi 
authorized  the  Secretary  of  the  Interior  to  lease  tribal  lands 
within  the  States  of  Arizona,  California,  Idaho.  Montana,  Ne- 
vada, New  Mexico,  Oregon,  Washington,  and  Wyoming,  for  the 
purpose  of  mining  for  deposits  of  gold,  silver,  copper,  and  other 
valuable  metalliferous  minerals.  The  1919  act,  as  was  charac- 
teristic of  acts  relating  to  tribal  property  enacted  at  that  time, 
made  no  provision  for  Indian  consent  to  such  leases.  Leases 
made  under  this  statute  might  be  “for  a period  of  twenty  years 
with  the  preferential  right  in  the  lessee  to  renew  the  same  for 
successive  periods  of  ten  years  upon  such  reasonable  terms  and 
conditions  as  may  be  prescribed  by  the  Secretary  of  the  Interior, 

assent  of  the  United  States  to  coni  leases  on  lands  of  the  Ghoctnw 
Nation).  Tho  Act  of  June  28,  1808,  30  Stat,  495  terminates  the  mak- 
ing of  trilml  leases  in  the  Indian  Territory  (sec,  23),  grants  power  to 
the  Secretary  of  tlie  Interior  to  lease  tribal  minerals  (sec.  IB),  provides 
for  tliu  deposit  of  rentals  in  the  United  Shales  Treasury  for  the  benefit 
of  the  tribe  (see.  16),  and  protects  lessees  under  prior  leases  executed  by 
individual  occupants  of  tribal  land  (sec.  23).  For  other  acts,  see 
Chapter  23, 

4-%3  geCi  i7  0f  the  Pueblo  Lands  Act  of  June  7,  1924,  43  Stat.  636,  pro- 
vides that  no  lease  made  hy  any  pueblo  “shall  he  of  any  validity  in  law 
or  in  equity  unless  the  same  he  first  approved  by  the  Secretary  of  the 
Interior,” 

<3*26  Stilt.  795, 

25  U.  9.  C.  397. 

Act  of  August  15,  1894,  sec,  1,  28  Stat.  305,  25  U.  S,  C„  402, 

m p0r  special  statutes,  see  footnotes  442—452,  supra . 

«7  44  Stat.  394,  U.  S,  C,  A.  402a. 

458  ihc  leasing  powers  of  incorporated  tribes  are  discussed  infra h For 
general  grazing  regulations  see  25  C,  F.  R,  71,1=71.20.  For  regulations 
regarding  grazing  on  the  Navajo  and  Hcpl  Reservations,  see  25  C,  F.  R. 
72,1—72.13, 

For  regulations  relating  to  leasing  of  tribal  lands  for  mining,  see 
25  C.  F.  R,  180,1-186,30. 

41  Stat.  3.  31, 

Sec.  1,  41  Stat.  1225,  1231. 

« 44  Stat.  922,  25  B.  8.  0.  88B. 
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nnle.su  dilicr'.vjse  iimvlclcd  by  law  sit;  tlic  tiiuu  </£  the  expiration 
i»f  siioli  pori  tin,*5 

Thr  not  In  i 'ffi'c  1.  oxt i-ntlcd  to  Indian  reanrvations  in  the 
hmiiuU  Htal.-H  ilio  i.iocrduro  of  oxplornrion  and  discovery  then  in 
fui  re  oil  1 lit*  iiiililir-  domain, 

(2)  A w-rnml  extension  of  the  law  uuthorlzing  mineral  leases 
<j„  t i'll »; 1 1 lai  d was  brought  ahmit  hy  the  Act  of  May  2D,  1924.463 
which  provided  Hint  lirnillottud  luml  on  Indian  reservations,  other 
than  lauds  i.f  Mu'  Five  Civilized  Trihes  and  the  Osage  Reeerva. 
t inn.  snhjeei  to  lease  for  mining  purposes  under  the  1891  act. 
niiuht  lx-  ^leased  at  public  auction  by  the  Secretary  of  the 
Interior,  wit ii  the  consent  of  the  council  speaking  for  such 
Indians,  for  oil  and  gas  mining  purposes  for  a period  of  not  to 
exceed  ton  years,  and  as  much  longer  as  oil  or  gas  shall  be  found 
In  paying  quantities  * * *" 

I*})  Secretarial  authority  to  make  mineral  leases  on  tribal 
land  was  extended  hy  the  Ael  of  April  17,  H120,1'1  to  cover  lands 
»on  any  Indian  reservation  reserved  for  Indian  agency  Or  school 
purposes,  in  accordnnee  with  existing  law  applicable  to  otliei 
lands  in  such  reservation.”  A royalty  of  at  least  one-eighth  was 
to  he  reserved  in  all  such  leases,  and  the  proceeds  were  to  be 
deposited  to  the  credit  of  the  Indian  tribe, 

(4)  Tlio  next  statute  on  the  subject  of  mineral  leases  was  the 
Act  of  March  3, 1927,"*  which  related  to  Executive  order  reserva- 
tion^ not  covered  hy  the  1891  act,  and  made  special  provision  for 
nil  and  gas  leases,  in  the  following  terms:400 

ruallotled  lands  within  the  limits  of  any  reservation 
nr  withdrawal  created  hy  Executive  order  for  Indian  put- 
poses  or  for  the  use  or  occupancy  of  any  Indians  or  tribe 
mn\  he  leased  for  nil  and  gas  milling  purposes  in  accord- 
ance with  the  provisions  contained  in  section  398  of  this 
title.1" 

The  foregoing  statutes  left  the  law  governing  mineral  lenses 
on  trihnl  land  in  a patch-work  state.  This  condition  was  reme- 
died on  May  11, 1938,  by  the  enactment  of  comprehensive  legisla- 
tion governing  the  leasing  of  tribal  lands  for  mining  purposes. 
This  legislation  was  advocated  by  the  Secretary  of  the  Interior  in 
a letter  to  the  Speaker  of  the  House  of  Representatives  dated 
Juno  17,  1937,  As  this  letter  was  presented  by  the  House  Com- 
mittee on  Indian  Affairs  recommending  the  proposed  legislation 
as  the  basis  of  its  recommendation,  it.  throws  considerable  light 
on  the  problems  intended  to  be  met  by  the  above  net.408 


Swilmi  1 of  the  A.- 1 u f May  11,  1938 lays  down  a.  cmnprehpii- 
sivo  law  covering  minernl  leases  ««u  mmlloited  land,  in  the 
foil. wring  terms: 

Horcafrev  unallotled  lands  within  any  Indian  reserva- 
tion or  lands  owned  by  any  tribe,  group,  or  baud  of  In- 
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■wa  43  glut,  244.  25  XL  S.  C.  398, 

■mi  44  Slat,  300,  25  U,  S.  C.  400a. 

44  Slut.  3 347,  25  U.  S.  C,  398a, 

«« 25  TT.  S.  C,  308a.  , . .. 

mother  actions  of  this  act  relate  to  disposition  of  rentals  (arc, 
or,  TT  S e 398b),  taxes  (see.  3,  25  U.  S.  C,  398c) ; changes  in  reserva- 
Turn  bi.nncliU'tea  (roc.  4.  2r,  v.  S.  C.  308(1).  and  prospecting  permits 
(wo.  5,  25  U.  S,  C.  '.iOSiO . 

4, IE  DEPARTMENT  OF  TIIE  INTERIOR, 

Wash  in ff  ton.,  Juno  1>,  IfflJT. 

TnB  Speaker  of  the  House  of  Representatives, 

My  Dear  Mu,  Speaker  : I transmit  herewith  _a  proposed  bill 
to  govern  the  leasing  of  Indian  lands  for  mi n ii 1 g p n rpo st  s. 

UiiiFr  section  20  of  the  Act  of  June  SO.  1919  (41  Stnt,  ai) 
as  amended,  leases  for  minerals  other  than  oil  and  gas  may  be 
madi  oil  any1  reservation  in  tho  States  of  Arizona,  California 
Idaho,  Montana.  Nevada.  New  Mexico.  Oregon 
Wyoming-  Under  the  provisions  of  section  3 of  the  A* ct  of  1 eb 
run  i v 28  1S91  (29  Sfat,  78o),  as  amended  May  J 

oi4'i  lenses  for  oil.  gas  ami  other  minerals  ma>  be  Made 
with’  7hi'  consent  of  the.  tribal  council  on  treaty  reservations 
in1 LV  4tnt« Section  16  of  the  Indian  Reorganization  Act, 
SnSiVi-rt  Tmfo  18  1934  (48  Stat  984),  provides  that  organ used 
Indin n tribes  shall  have  the  power  to  prevent  tho  leasing  of 
trlbT  lands  Under  section  17  of  that  act  Indian  tribes  to 
which  charters  of  incorporation  issue  are  empowered  to  lease 
their  hinds ' for  periods  .if  not  more  than  ten  years  Thera  is 
n f ores  "nt  no  law  under  which  Executive  order  lands  may  be 
tnml  in ?i dng.  outside  of  the  States  mentioned  m the  act 
of  June  30,  1919.  except  for  oil  end  gas  mining  purposes,  unions 
tlip  tribes  are  hereafter  qualified  under  sections  lb  and  IT  of 

i aa%%s 

lalTiL£Arriof11fuSersaeSi910  requires  tlio  formal  openinE  of 
iJflf  for  p.?oSpicOner  location,  ana  lease,  by  the  Secretary  of 


the  Interior.  before  an  n ppllcut i.m  for  a leune  for  minerals  other 
Thun  oil  and  gas  can  lie  considered.  It  also  requires  that  n 
•vrtEim  desiring  lo  W*m  slum  loeiin*  the  mining  claims  a*  und>  r 
the  United  Slnles  mining  laws,  file  formal  Incut  uni  notice:  and 
under  the  remilatiniis  lift  must  have  the  lands  surveyed  U they 
have  not  already  boon  surveyed,  nil  in  accordance  with  the  mining 
i'nws  applicable*  to  the  public-  domain.  This  frequently  results  m 
long  dtflnv  and  in  often  quite  an  expense  to  nil  applicant  for  ft 
li-Ase,  Frequently  Wt-  lmve  requests  for  lenses  for  the  purpose 
uf  removing  sand  and  gravel  for  root!  grading  purposes,  or  ter 
ill,,  quarrying  of  stone,  either  fur  building  or  grading  purposes 
iii  connection  with  wliieli  t lie  re  would  he  111  tie  or  no  undo  r- 
surfneo  workings.  Ill  such  eases,  applicants  for  lenses  lire  re- 
quired to  go  through  all  Hit*  formality  and  expense  necessary  to 
acquiring  actual  mining  leases,  Sometimes  the  time  and  expense 
of  making  the  locations  and  of  having  the  land  surveyed  nru 
more  than  they  care  to  undertake  although  the  nmterml  desired 
may  be  very  conveniently  located  mid  could  be  profitably  titiliKi**!. 
smd  consequently  tlm  opportunity  to  lease  the  land  is  lost  ami 
the  revenue,  while  perhaps  not  n great  deal  m a particular 
instance  would,  amount  to  considerable  in  such  cases  tniougn 
llin  entire  Indian  Service.  , , 

S “tl<m  211  nr  111,.  Act  or  Julio  30,  1019.  suprn.  ns  atnoiulc.l 
l,v  , 1„.  Act*  of  Murt'li  «.  1021  <41  Stnt. .12311  iind  Ilnrcmtour  16. 
192(1  (44  Stat,  922-923),  places  unallotted  Indian  lands  within 
The  States  mentioned  therein  upon  tin-  same  basis  for  prospect- 
1 n.r  and  leasing  for  metalliferous  mincnils  an  lands  m the  public 
dm, min.  after  such  India n reservation  lands  have  been  ncelared 
opened  hv  tho  Socrutnry  of  the  Inferior.  It  has  been  held  that 
ili(,  Seci-ctarv  of  tile  Interior  has  no  discretion  under  the  sniu 
section  in  tlic  matter  of  granting  ft  base  to  nPbhc.mit  wu» 
lmH  properly  located  his  claim  ami  complied  with  the  Uw*  and 
regulations 'of  the  Pepurl merit  theivunder : and  in  seveial  in- 
* nn(“i  It  has  been  ueccHsary  to  gram  the  lease  notwithstamlmg 
tin*  fact  that  Hie  Indians  of  the  reservation  were  opposed  to 
lea siti"'  the  lands.  In  other  words,  under  that  Jaw.  neither  this 
Department  nor  the  Indian  Trihnl  Council  Is  In  a position  tu 
pA-wiit  tiic  acqulsil inn  of  n lo^o  nfler  t ho  lnm « tiavo  booii 
declared  open  to  prospecting  and  lease,  and  the  Indians  at  no 
t Ime  have  any  voire  in  the  granting  of  such  leases.  , 

It  is  not  Relieved  that  the  present  law  is  adequate  to  give 
the  Indians  the  greatest  return  from  their  property.  As  stated, 
present:  law  provides  for  locating  and  taking  mineral  leases  in 
lKn?  Dinn««r  ns  mining  locations  are  made  on  the  public 
lands  of  the  United  States;  but  there  ui-c i disadvaiitngofl [ in 
following  this  procedure  on  Indian  lauds  that  are  not  piesunt 
ia  applying  for  n claim  on  the  public  dqinnin,  For  instance,  on 
the  public  domain  the  disonverer  of  n mineral  deposit,  gets  p x tra- 
in te  ml  rigiits  and  can  follow  the  ore  beyond  the  side  lines 
indefinitely,  while  on  the  Indian  lands  under  the  Act  of  Juik 
30  Till)  Jh*  is  limited  to  the  cnnfincs  ot  the  survey  iiiftiki  is 
unt  t»  uxered  600  feet  by  1,900  feet  in  nujr  one  .chum  The » draft 
of  the  bill  hovewitli  wonlil  permit  the  obtaining  of  gufficicail 
acreage  to  remove  the  necessity  for  ex  Ira  lateral  rights  with  all 

is  in  m inlei'i'St  of  1-nsinrr  dtfoMM 

of  Iniildlnc  Strum,  sand,  (travol  anil  melilHlfProus  I?nirtn1"in<|Iinn 
instance,  the  wdHcnown  iron  deposit  on  the  Pol  t Apftdh.  IndlA n 
Ueservatinm  outcropping  along  the  canyon  Wid  for  u d_ista_iici  of 
about  2 miles  and  20  feet  thick,  with  rtli  estiiniitcd  ore  restive 
of  over  15  million  tons,  now  must  he  discovered  and  loeaUd 
and  monumented  and  then  an  application  mnde  ftd_alouse. 
Under  tlio  prenoiit  law  only  the  outcrop  along  the^  cannon  wail 
can  he  taken  up  under  the  lease  ng  there  are  no  ou tc ropn  of i on 
ore  back  from  tho  face  of  the  cliff.  This  deposit,  it .is  believed, 
could  bo  leased  to  br-tier  advantage  at  p u b ie  a uc t ion  a nd  m 
definite  areas  rather  than  to  anyone  who  erects  a few  . njjnjj; 
mnnts  along  the  outcrop  nml  applies  for  a preference  right  m 
n lease  through  tving  up  the  land  with  a long  strip  PQ0  feet 
wide  This  deposit  of  iron  ore.  is  about  30  in ileR  P rend 

road  and  anyone  interested  mid  cmisidering  building  a railioad 
and  Vlevelnping  the  property  Would  want  R reservo  greatGi  than 
Cm  fS  SSckeframPthc  edge  of  tlm  cliff.  This  deposit  should 
appropriately  be  laid  out  in  blocks  extending  at  least  i mile 

b a t ViV  °d?' I )0 ^ t S 1 o n Tli e several  reservatimis  are  not  ndftP  table 
to f the  discovery  and  location  feature  of  the  present  act  which 
has  vevy  limiSil  application.  The  presence  of  coal  » w«nl jj 
known  bv  genlogical  association,  and  leases  ina>  be  made  with 
rensonahln  assurance  before  any  coal  1b  actunlly  n pom Ion  1 hn 
iln-i  rir.nnesite  of  marl  along  the  west  side  of  Pyramia  MiKe 
Nevada  can  ho  seen  for  n distance  of  many  miles  yet  Hmy  rnust 
L and  “located^  in  accordance  with  the  provisions  of 

law  relating  to  plncev  mining  claims  and  leased  to  the _ porno*, 
who  erects  moniimcntR  thereon.  Deposits  of  sarid,  pavcl  and 
building  stone  are  now  similarly  leased,  even  though  the  deposits 
are  wen  known  and  could  he  leased  with  greater  advantage  to 

nKKtirSi-  it.  i§  believed,  would  be  a more 
satisfactory  law  for  the  leasing  of  Indian  lands  for  genera 
minim?  SurpoSc*.  It  will  bring  ull  mlnonil  leasing  matters  in 
harmonyPwPA  the  Indian  Reorganisation  Act,  and  I recommend 

th Tb^ Actim? Direct o r of  the  Bureau  of  Ibe  Budget  has  advised 
that  there  is*  no  objection  to  the  presentation  of  tins  report  to 
the  Congress, 

Sincerely  yours, 


a 02  Stat.  347,  25  TJ.  S,  C,  S96a, 


Charles  "West, 
Actin'/  Seercian/  oj  the  Interior. 
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dians  under  Federal  jurisdiction,  except  those  herein- 
after specifically  excepted  from  the  provisions  of  this 
Act,  may,  with  the  approval  of  the  Secretary  of  the  In- 
terior, be  leased  for  mining  purposes,  by  authority  of  the 
tribal  council  or  other  authorized  spokesmen  for  such 
Indians,  for  terms  not  to  exceed  ten  years  and  as  long 
thereafter  as  minerals  are  produced  in  paying  quantities. 

Section  2 of  the  net  (20  U.  S,  C.  396b)  provides  for  public  auc- 
tion of  oil  and  gas  leases  and  safeguards  the  right  of  tribes 
organized  and  incorporated  under  sections  16  and  17  of  the  Act 
nf  June  IS,  11)34/™  “to  lease  lands  for  mining  purposes  os  therein 
provided  and  in  accordance  with  the  provisions  of  any  constitu- 
tion and  charter  adopted  by  any  Indian  tribe  pursuant  to  the 
Act  of  June  18,  1934/-  Section  3 of  the  act  (25  U.  S.  G,  396c) 
specifies  the  type  of  bond  to  be  furnished  by  lessees.  Section  4 
of  the  act  (25  U.  S.  G,  3ttGd)  authorizes  the  Secretary  of  the 
Interior  to  promulgate  regulations  for  the  enforcement  of  the 
act.  Section  5 (25  U.  S,  C.  396e)  authorizes  the  Secretary  of  the 
Interior  to  delegate  to  subordinate  officials  power  to  approve 
leases.  Section  6 of  the  act  (2o  XT.  S.  C,  B96f)  provides  that 
tho  act  shall  not  apply  to  the  “Papago  Indian  Reservation  in 
Arizona,  the  Crow  Reservation  in  Montana,  the  ceded  lands  of 
the  Shoshone  Reservation  in  Wyoming,  the  Osage  Reservation 
in  Oklahoma,  nor  to  the  coal  and  asphalt  lands  of  the  Choctaw 
and  Chickasaw  Tribes  in  Oklahoma, ” ^ 

The  1S91, 1804,  and  1938  acts  cover  mining  leases  on  all  reserva- 
tions and  also  grazing4* *2  and  farming  leases  on  lands  “bought 
and  paid  for”  by  Indians.  There  is  no  comprehensive  legislation 
authorizing  agricultural  and  grazing  leases  on  lands  which  the 
Indians  never  “bought  and  paid  for,"  e.  g.,  lauds  held  by  aborig- 
inal occupancy  recognized  by  treaty.  There  Is  no  general  statute 
authorizing  timber  leases,  hut  timber  sales,  which  serve  the  pur- 
pose of  leases,  are  made  pursuant  to  section  7 of  the  Act  of  June 
25,  1910/73  Neither  is  there  any  general  legislation  authorizing 
leases  for  purposes  other  than  fanning,  grazing,  and  mining,474 
This  does  not  mean,  of  course,  that  tribal  lands  have  not  been 
utilized  by  third  parties,  under  permits  or  under  invalid  tribal 
leases,  for  many  other  purposes,  such  as  trading  posts,  power 
sites,  summer  cottages,  and  ordinary  commercial  development. 
The  character  of  such  use  will  be  further  considered  in  connect 
tion  with  the  problem  of  invalid  lenses  and  the  problem  of  tribal 


*Te48  Stat,  984,  980.  , 

471  Special  statutes  govern  the  exempted  reservations.  See  fns.  403, 
404,  400,  supra.  On  C^age  and  Choctaw-Chicknsnw  lands,  see  Chapter 
23,  The  Pnpngo  Reservation  in  Arizona  was  created  by  Executive 
order  on  February  1.  1017.  The  Order  provided  that  the  mineral  lands 
within  the  reservation  should  be  open  for  exploration,  location,  and 
patent  under  the  general  mining  laws  of  the  United  States,  The  sub- 
sequent acts  of  Congress  enlarging  and  extending  the  boundaries  of  tile 
Pnpngo  Reservation  have  provided  that  the  lands  added  thereto  should 
be  subject  to  the  proviso  of  the  Executive  order  concerning  mineral 
entries,  Act  of  February  21,  1931,  46  Stat.  1202  ; Act  of  July  2§,  1987, 
go  Stat,  530  : see  also  Op,  Sol,  I,  D.,  M.2S1S3,  October  16,  1935-  Since 
mineral  lands  of  the  Papago  Reservation  are  subject  to  disposition  as 
part  Of  the  public  domain,  the  tribe  cannot  lease  them, 

p0r  grazing  regulations  see  25  C,  F.  R.  71,1=72,13.  For  leasing  of 
Indian  lands  for  farming,  grazing  and  business  purposes,  see  25  C.  F.  R. 
171.1-171.86, 

4 n -‘The  mature  living  and  dead  and  down  timber  on  unallotted  lands 
of  any  Indian  reservation  may  be  sold  under  regulations  to  be  pre- 
scribed by  the  Secretary  of  the  Interior,  and  the  proceeds  from  such  sales 
shall  be  used  for  the  benefit  of  the  Indians  of  the  reservation  in  such 
manner  as  he  may  direct:  Provided,  That  this  section  shall  not  apply  to 
the  States  of  Minnesota  and  Wisconsin.”  (25  S,  C,  407,  36  Stat. 
S07.)  Of.  Act  of  February  18,  1889,  25  Stat,  673,  20  U.  3.  C,  196, 
discussed  in  see,  15,  supra;  and  see  Act  of  March  4,  1913,  37  Stat.  1915, 
16  U,  S.  C.  015  (authorizing  sale  of  burnt  timber  on  “public  domain 
and  specifying  that  the  proceeds  from  the  sale  of  burnt  timber  on  lands 
appropriated  to  an  Indian  tribe  shall  be  transferred  to  the  fund  of  such 
tribe.  On  the  power  of  the  Secretary  to  modify  timber  contracts,  see 
Chapter  5, 

e*But  see  25  C.  !F,  R,  171.1,  171.12, 
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licenses  or  permits.  For  the  present  it  is  enough  to  point  to  the 
large  gaps  in  the  existing  law  governing  tribal  leases,  gaps  which, 
it  may  he  hoped,  Congress  will  soon  cover. 

For  those  Indian  tribes  within  the  scope  of  the  Act  of  June  18, 
1034,  these  gaps  arc  largely  covered  by  section  17  of  that  act, 
which  provides  that  the  Secretary  of  the  Interior  may  issue  a 
charter  of  incorporation  to  any  tribe  applying  therefor,  which 
charter  may  convey  comprehensive  power  to  manage  and  dispose 
of  tribal  property  subject  to  the  proviso  that  tribal  land  within 
the  limits  of  the  reservation  may  not  be  leased  for  periods  ex- 
ceeding 10  years.  Such  charter  provisions  may  or  may  not 
provide  for  departmental  approval  of  tribal  leases.  Most  char- 
ters provide  for  a trial  period  during  which  all  tribal  lenses  are 
subject  to  departmental  approval,  to  be  followed  by  free  tribal 
leasing  within  the  limits  prescribed  by  the  act  and  the  particular 
charter.476 

-f?r.  The  Corporate  Charter  of  the  Minnesota  Chippewa  Tribe,  Issued  by 
the  Secretary  of  the  Interior  on  September  17,  1937,  and  ratified  by  vote 
of  the  tribe  (1,480  for  and  610  against)  oil  November  13.  1037,  contains 
the  following  provisions  on  the  leasing  of  tribal  lands  and  the  termination 
of  departmental  supervisory  powers  over  such  leases  : 

5 The  Tribe,  subject  to  any  restrictions  contained  in  the 
Constitution  and  laws  of  the  United  States,  or  In  the  Constitution 
and  By-Laws  of  the  said  tribe,  shall  have,  the  following  corporate 
powers,  in  addition  to  all  powers  nlnady  conferred  or  guaranteed 
by  the  Tribal  Constitution  and  By-Laws  : 

* * * (b)  To  purchase,  tnke  by  gift,  bequest,  or  otherwise, 

own  hold,  manage,  operate,  and  dispose  of  property  of  every 
description,  real  and  personal,  subject  to  the  following 
limitations  : 


■ * * (3)  No  leases,  permits  (which  terms  shall  not  in= 

elude  land  assignments  to  members  of  the  Tribe)  or  timber 
sale  contracts  covering  any  land  or  interests  in  land  now  or 
hereafter  held  by  the  Tribe  within  the  boundaries  of  any 
reservation  of  the  Minnesota  Chippewa  Tribe  shall  be  made 
by  the  Tribe  for  a longer  term  than  ten  years,  and  all  such 
leases  and  permits,  except  to  members  of  the  Tribe,  and  all 
such  contracts  must  bo  approved  by  the  Secretary  of  the 
Interior  or  by  his  duly  authorized  representative;  * * * 

G Upon  the  request  of  the  Tribal  Executive  Committee  for  the 
termination  of  any  supervisory  power  reserved  to  the  becretary  of 
the  Interior  under  sections  5 (b)  3,  o (c),  o <d),  5 (f),  o <fe).  •>  (“). 
and  section  8 of  this  Charter,  the  Secretary  of . Inte^r,  if 

he  shall  approve  such  request,  shall  thereupon  submit  the  question 
of  such  termination  to  the  tribe  for  referendum.  The  termination 


tne  reservations  ui  tins  mimivniiui  Chlpm "**  -*t**I'' 
Bhnl!  vote  If  at  any  time  after  ten  years  from  the  effective  date 
of  this  Charter,  such  request  shall  be  made  and  the  becretary  shall 
disapprove  it  or  fail  to  approve  or  disapprove  it  within  muetj, 
fin vk  after  its  receipt  the  question  of  the  termination  of  any  such 
pSwer  may  thin beaulmi&ea  by  the  Secretary  of  the  Interior 
bv  the  Tribal  Executive  Committee  to  popular  referendum  of  the 
adult  members  of  the  Tribe  actually  living  within  the  reserva- 
tions of  the  Minnesota  Chippewa  Tribe  and  if  tho  termination  is 
approved  by  two-thirds  of  the  eligible  voters,  shall  be  effective. 

A similar  provision,  without  the  10-ycar  minimum  for  continued  super- 
vision ig  found  la  the  Corporate  Charter  of  the  Fort  Belknap  Indian 
Community,  issued  by  the  Secretary  of  the  Interior  on  July  20,  1937,  and 
ratified  bv  the  Indian  community  on  August  25,  1937. 

An  alternative  form  of  charter,  under  which  supervision  terminates 
automatically,  after  a*  specified  period,  has  been  issued  to  Q number  of 
Oklahoma  tribes,  under  the  Act  of  June  26,  1936  (49  Stat,  1 7 , -• ■ - 

rode  title  25,  sec.  503).  A typical  charter,  that  of  the  Kiekapoo  Tribe 
issued  by  the  Secretary  of  the  Interior  on  December  11,  1937,  and  ratified 
hy  vote  of  the  tribe  on  January  18,  1938,  contains  the  following 
provisions  i 

a The  IUekapoo  Tribe  of  Oklahoma,  subject  to  any  restrictions 
contained  In  the  Constitution  and  laws  of  the  United  States  or  in 
tbe  Constitution  and  By-Laws  of  '“f.  Tr»«.?nd  subject  lo  tho 
limitations  of  Sections  4 and  5 of this  Charter,  shall  -&  e T 
follow  lug- corporate  powers  as  provided  by  Section  3 of  the  Ukla 
homa  Indian  Welfare  Act  Of  June  26,  1936.  ^ + 

* (q)  To  purchase,  take  by  gift,  bequest  other  wise,  own, 
hold;  manage,  operate,  and  dispose  of  property  of  e y 
description,  real  or  personal,  t 

4.  The  %>resoing  corporate  powers  shall  be  subject  to  the  fol- 
lowing limitations : + * 

<b)  No  tribal  land  or  interest  in  in nd  shall bp  leased  for 
law,  ^ . 
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Tribal  constitutions  adopted  pursuant  to  section  1G  of  the  act 
must  be  distinguished  from  charters  issued  pursuant  to  section 
17,  The  former  determine,  primarily,  the  manner  in  which  the 
tribe  shall  exercise  powers  based  upon  existing  law,  and  leasing 
provisions  in  tribal  constitutions  are  therefore  to  be  read  in  the 
light  of  existing  law;  tribal  charters,  on  the  other  hand,  involve 
new  grants  of  power,  and  leasing  provisions  are  therefore  not 
limited  hy  prior  law/76 

Where  a tribe  has  the  power  to  execute  a corporate  lease, 
there  are  administrative  determinations  to  the  effect  that 
ministerial  details  in  the  execution  of  such  power  may  be  dele- 
gated by  the  corporate  authorities  to  a federal  employee  but  that 
general  responsibility  for  the  execution  of  such  leases  and  for 
fixing  the  terms  thereof  cannot  be  transferred  to  such  an 
employee/77 

Under  the  foregoing  statutes  it  will  bo  seen  that  the  character 
of  tribal  ownership  is,  generally  speaking,  irrelevant  to  tlio 
question  of  whether  the  tribe  may  lease  tribal  lands.  An  excep- 
tion to  this  general  rule  must  be  made  respecting  the  Act  of 
February  28,  ISO!,47*  which  is  limited  to  lands  “bought  ami  paid 
for”  by  the  Indians,4*  and  note  should  be  taken  of  the  early  view, 
now  superseded,480  that  Pueblo  leases  are  not  subject  to  depart- 
mental control/*1 

Within  the  limits  fixed  by  acts  of  Congress  and  regulations 
issued  pursuant  thereto,  the  tribe  may  specify  the  terms  upon 
which  it  will  lease  land.  Thus  where  improvements  for  Indian 
rehabilitation  are  placed  upon  tribal  land  under  the  Emergency 
Appropriation  Act;  of  April  8,  1985/“  the  tribe  may  rent  such 
improved  lands  to  needy  members  and  provide  that  rentals  shall 
he  impressed  with  a trust  for  a particular  purpose/*5 

Congressional  power  over  the  leasing  of  tribal  lands  includes 
the  power  of  controlling  the  receipts  therefrom.  It  has  been  held 
that  the  tribal  interest  In  rentals  is  subject  to  the  same  measure 
of  plenary  congressional  control  as  is  the  tribal  interest  in  land 
itself,  so  that  a statute  conveying  the  tribal  interest  in  minerals 
to  allottees  raises  no  serious  question  of  constitutionality  and 
no  reasonable  basis  for  a suit  by  the  tribe  against  the  mineral 
lessees.484  Conversely,  where  minerals  are  reserved  to  a tribe 

5,  Until  ten  years  from  the  date  of  i*n Hfl cation  of  this  Charter 
or  such  other  date  as  may  be  fixed  pursuant  to  Section  6,  the 
following  corporate  nets  or  transactions  shall  be  Tnlid  only  after 
approval  by  the  Secretary  of  the  Interior  or  his  duly  authorized 
representative: 

* _ * * * * 

(d)  Any  lease,  grazing  permit,  or  other  contract  affecting 
tribal  laud,  tribal  minerals,  or  other  tribal  Interests  in  land- 
***** 
f>.  At  any  time  within  ten  years  after  the  ratification  of  this 
Charier,  any  power  of  review  established  hy  Section  5 may  be 
terminated  by  the  Secretary  of  the  Interior 'with  the  consent  of 
the  Kieknpoo  Council.  At  or  before  the  expiration  of  this  ten- 
year  period,  the  Secretary  may  propose  a further  extension  of  this 
period,  Such  proposed  extension  shall  he  effective  unless  dis- 
approved hy  a three-fourths  vote  of  the  Kieknpoo  Council, 

4T0  Memo,  Sol,  I.  B.,  January  12,  1937,  and  Memo.  Sol,  I,  B,,  December 
11,  1037  (holding  that  a statutory  requirement  of  Secretarial  approval 
for  tribal  leases  applies  to  tribe  organized  under  sec.  10,  but  not  to 
tribe  incorporated  under  see,  17), 

477  Memo,  Sol.  I.  D.,  September  31,  1937  ; Memo.  Sol  I.  D.,  December 
22,  1938. 

473  26  Stat.  795, 

470  It  has  been  held  by  Assistant  Attorney  General,  later  Justice,  Van 
Devaiiter  that  in  order  to  bring  land  within  the  statutory  category  of 
“lands  bought  and  paid  for  by  the  Indians/*  cash  payment  was  tfot 
necessary,  and  that  an  exchange  of  other  lands  for  other  valuable  con- 
sideration sufficed.  Uintah  Lafida,  25  L.  D.  408  (1897).  Accord:  £7ra«?- 
berri/  Valley  Cattle  Co.  v.  Chipman,  45  Pnc.  348  (1896), 

United  States  V,  Candelaria,  271  U,  8.  432  (3926),  And  gee 

Chapter  20. 

481 19  L.  D.  326  (1894). 

482  49  Stat.  115,  See  Presidential  Letter  No.  1323^1,  dated  January  11, 
1936,  allocating  emergency  funds  for  “the  rehabilitation  of  Indians  In 
stricken  rural  agricultural  areas/' 

463  Op.  Sol.  I,  D.,  M.28316,  March  IS,  1930. 

484  Attorney’s  Contract  to  Represent  The  Seminole  Nation,  35  Op.  A.  G 
421  (1928). 


for  a given  period,  with  provision  that  they  shall  belong  to  the 
allottee  thereafter,  an  ext  on  si  on  of  this  period  of  tribal  Interest 
is  not  unconstitutional  and  tribal  louses  thereafter  executed 
have  been  sustained  as  valid/® 

Whatever  its  power  over  outstanding  tribal  leases  may  be, 
Congress  has  in  certain  cases  provided  that  such  outstanding 
leases  shall  continue  in  force  despite  the  allotment  of  the  land 
leased/53  The  present  practice  appears  to  he  to  include  in  tribal 
leases  a provision  permitting  their  termination  x:i  the  event  of 
the  allotment  of  the  land  leased. 

The  execution  of  tribal  leases  which  are  not  authorized  by  any 
existing  federal  law  raises  a series  of  difficult  problems  as  to 
the  legal  rights  of  lessors,  lessees,  and  third  parties.  The  stat= 
ute  which  denies  legal  validity  to  a lease  not  made  “by  treaty 
or  convention  entered  into  pursuant  to  the  constitution”  does 
not  prohibit  the  execution  of  stich  a lease,  arid  although  the 
statute  imposes  a penalty  upon  private  persons  who,  without 
legal  authority,  attempt  to  negotiate  such  treaties  or  conven- 
tions or  otherwise  “treat  with  any  such  nation  or  tribe  of 
Indians  for  the  title  or  purchase  of  any  lauds  by  them  held  or 
claimed/’  it  has  been  held  that  this  language  does  not  make  It 
an  offense  to  execute,  accept  or  negotiate  for  an  unauthorized 
lease.  This  issue  was  squarely  raised  in  the  case  of  United 
States  v.  Hunter  which  was  an  action  to  recover  the  statutory 
penalty  of  .$1,000  for  an  alleged  violation,  by  a lessee  of  the 
Cherokee  Nation,  of  Revised  Statutes,  section  2116.  The  court 
offered  the  following  interpretation  of  the  prohibitory  language 
of  this  section : 

Obviously,  it  contemplates  the  casting  of  a penalty  upon 
one  who  assumes  to  act  for  the  United  States,  and,  usurp- 
ing .,;i  authority  which  he  does  not  possess,  attempts  to 
negotiate  a national  compact  or  treaty  with  an  Indian 
nation.  But  there  is  another  clause  in  the  sentence  which 
renders  the  question  of  more  doubt;  that  denounces  the 
penalty  on  every  person  who  attempts  to  treat  with  any 
such  nation  or  tribe  of  Indians  for  the  title  or  purchase 
of  any  lands  by  them  held  or  claimed.  This  seems  to  refer 
to  an  attempt,  by  private  contract  and  personal  arrange- 
ment, to  obtain  the  lands  of  an  Indian  nation.  But  what 
kind  of  a private  contract  is  denounced?  The  descrip- 
tion is  not  as  broad  as  in  the  first  sentence,  for  there  It 
speaks  of  purchase,  grant,  lease,  or  other  conveyance  of 
lands,  or  of  any  title  or  claim  thereto,  while  here  it  is  for 
"the  title  or  purchase  of  any  lands.”  Does  this  include 
a mere  lease  for  grazing  purposes?  X think  not.  A 
leasehold  interest  may  be  considered,  for  some  purposes, 
a title,  and  sometimes  the  word  “title”  is  used  in  a general 
sense  so  as  to  include  any  title  or  interest,  and  thus  a mere 
leasehold  interest ; but  here  it  is  the  title , and  this,  in  com- 
mon acceptance,  means  the  full  and  absolute  title;  for 
when  we  speak  of  a man  as  having  title  to  certain  lands, 
the  ordinary  understanding  is  that  he  Is  the  owner  of  the 
fee  and  not  that  he  is  a mere  lessee;  and,  this  being  a 
penal  statute,  no  extended,  no  strained  construction 
should  be  put  upon  the  words  used  in  order  to  include 
acts  not  within  their  plain  and  ordinary  significance. 
That  this  is  the  true  construction  is  sustained  by  the 
section  immediately  following,  which  reads : 

“Every  person  who  drives  or  otherwise  conveys  any 
stock,  or  horses,  mules,  or  cattle,  to  range  and  feed  on 
any  lands  belonging  to  any  Indian  tribe,  without  the 
consent  of  such  tribe,  is  liable  to  a penalty  of  one 
dollar  for  each  animal  of  such  stock/1 

This  imposes  a penalty  on  any  one  who,  without.  the 
consent  of  an  Indian  tribe  drives  his  stock  to  range  and 
feed  on  the  lands  of  such  tribe.  This  implies  that  an 


48,5  Adams  v.  Osage  Tribe  of  Indians , 69  F.  2d  Q53  (C.  C.  A.  10  1932) 
aff’g  50  F.  2d  918  <D.  C.  N.  D.  Okla.  1931 },  cert.  den.  287  U,  EL  952. 
Some  later  statutes  geek  to  eliminate  doubts  on  this  point  by  expressly 
reserving  to  Congress  the  right  to  extend  the  period  of  tribal  mineral 
ownership.  Act  of  March  3,  1921,  41  Stat.  1355  (Fort  Belknap). 

Act  of  June  4,  1920,  41  Stat,  751  (Crow)  ; Act  of  March  3,  1921, 
41  Stat^l355  (Fort  Belknap). 

Fed.  615  (C.  C-  EL  D.  Mo.  1884), 
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iBidhiii  tribe  may  consent  to  the  use  of  their  lands  for 
itriisinu  purpoK&ft,  or,  at  least,  that  if  it  does  consent 
no  penalty  u thirties;  nml,  if  the  tribe  may  so  consent,  it 
may  express  such  consent  in  writing,  and  for  at  least  any 
brief  a ml  reasonable  iin\v.  it  was  said  by  counsel  for  the 
government  that  if  a lease  for  live  years  can  bo  sustained, 
so  may  one  for  04H«  years,  and  I bus  the  Indian  tribe  he 
actually  ilispoHscswcil  of  its  hinds.  But,  as  was  .stated 
in  i he  opening  of  the  opinion,  the  quest  ion  here  is  not  as 
to  the  validity  of  a lease,  long  or  short,  but  as  to  whether 
this  penal  statute  reaches  to  the  inert?  inducing  or  negoti- 
ating of  the  lease.  For  Hit*  reasons  I have  thus  given,  it 
seems  to  me  that  it  cannot  ho  so  interpreted;  and  what- 
ever may  he  the  fact  as  to  tho  validity  of  such  a lease, 
and  entering  into  no  discussion  as  to  how  far  it  is  binding 
on  the  Indian  nation,  or  whether  it  could  be  set  aside  at 
the  option  of  the  nation  or  by  the  action  of  the  national 
government,  I uni  of  the  opinion  that  the  acts  charged 
upon  the  defendant  are  not  within  the  scope  of  ibis  penal 
statute,  (Pp.  017=618.) 

Under  this  analysis  it  would  appear  that  tho  execution  by 
tribal  authorities  of  a lease  covering  tribal  land  may  lead  to  the 
same  consequences  as  the  execution  of  a lease  by  an  infant,  a 
lunatic  or  a person  under  gm ird'hui ship.  The  lease  cannot  be 
enforced,  but  the  execution  of  the  lease  is  not  an  offense,  and 
valid  rights  may  accrue  under  the  lease. 

Thus,  it  was  held,  in  Lcimnon  v.  United  States,4**  that  the 
United  States  could  not  recover  rentals  under  an  approved 
lease  if  rent  had  already  boon  paid  under  an  invalid  lease.  The 
court  declared,  per  Circuit  Judge  (later  Justice)  Sanborn  • 

* * * it  is  conceded  on  all  hands  that  Robert  H,  Ash- 

ley,  tlio  United  States  Indian  agent,  had  authority  to 
collect  tho  rents  for  these  premises,  and  if,  by  his  direc- 
tion, the  lessees  under  iho  invalid  leases  paid  tho  rent 
to  a representative  of  Hie  Winnebago  tribe  of  Indians, 
who  accepted  and  distributed  it,  with  Ashley’s  knowledge 
and  consent,  among  those  Indians,  the  government  would 
undoubtedly  be  estopped  from  again  collecting  rent  for 
the  same  premises  of  one  who  never  hud  occupied  them, 
and  to  whom  it  never  delivered  possession  under  its 
lease.  The  Winnebago  tribe  of  Indians  and  its  members 
were  the  cestuis  quo  trustent  of  the  government.  They 
were  the  parties  entitled  to  these  rents.  If  by  the  direc- 
tion of  the  trustee  the  rents  were  collected  by  a repre- 
sentative of  the  eostuls  que  trustent,  and  distributed  with 
the  consent  of  the  trustee  among  the  cestuis  que  trustent, 
it  is  difficult  to  perceive  how  the  trustee  can  again  collect 
the  rents.  All  this  rejected  evidence  was  competent, 
pregnant,  and  persuasive  upon  the  issue  whether  the 
Flournoy  Company  and  Nick  Fritz,  who  occupied  during 
the  term  of  the  Lemmon  lease,  held  under  her  or  under 
their  old  leases  from  the  Winnebago  tribe  of  Indians, 
and  it  should  have  been  received.  (P,  GD8.) 

A lease,  although  invalid,  may  be  sufficient  to  bar  a trespass 
action  against:  the  lessee  under  Revised  Statutes,  section  2117, 
above  discussed. 439  Likewise  a lessee  tinder  a 'void  lease  may 
justify  his  possession  to  the  point  of  enjoining  a trespasser.400 
Likewise,  it  has  been  held  by  a state  court  that  the  lessee  under 
an  invalid  tribal  lease  may  execute  a binding  agreement,  amount- 
ing to  a sublease,  with  a third  party  and  may  recover  on  a note 
given  by  such  third  party  ns  consideration,  in  accordance  with 
the  principle  that  a lessee  may  not  question  the  title  of  his 
lessor. 4W  It  has  also  been  held  in  at  least  one  state  ease** 1,- 


488  108  Fed.  650  (G.  C.  A.  8.  1901). 

*»18  Op.  A.  G.  235  (1885). 

«®  QalagaK  Coal  Go.  v.  McGnleb , 68  Fed.  S6  (C.  C,  A,  8,  1895),  While 
the  opinion  in  this  case  refers  to  a “mineral  license”  rather  than  a 
“lease,”  it  refers  to  the  “estate”  created  by  the  transaction,  which  indi- 
cates that  tho  instrument  was  a lease  rathor  than  a license. 

481  G7i-era&ee  Strip  Lives  took  Assn,  v,  Gass  L.  d D,  Go,,  13S  Mo.  394, 
40  S,  W.  107  (1897). 

*•*  Kansas  d N.  M.  Land  d Cattle  Go . v,  Thompson , 57  Knns.  792,  797, 
48  Pac,  34  (1897)  : 

Conceding  that  Thompson  had  at  no  time  a right,  as  against 
the  Indiana  or  the  government  of  the  United  States,  to  continue 
in  the  occupancy  of  the  land,  If  he  was  there  with  the  consent 

o 


that  the  holder  of  an  invalid  tribal  lease  may  recover  upon  a 
<-mi tract  for  the  pasturage  of  cattle  upon  the  land  so  leased. 
On  the  other  hand,  there  are  some  state  cases  holding  that  an 
India ii  tribe  cannot  recover  rental  under  a void  lease  (although 
it  is  intimated  that  a quantum  meruit  recovery  may  be  had),4" 
ami  that  a lessee  under  such  a lease  who  is  not  hi  actual  pos- 
session  of  the  land  leased,  cannot  secure  possession  of  crops 
grown  thereon.4111 

The  foregoing  decisions  leave  many  gaps  in  a cletinition  of  the 
rights  of  lessors,  lessees,  a ml  third  parties  under  an  invalid 
lease.  These  questions,  however,  are  not  peculiar  to  Indian  law, 
ami  courts  will  probably  answer  them,  as  they  arise,  by  reference 
to  analogies  in  the  general  field  of  landlord  and  tenant  relations. 
Such  analogies,  however,  must  he  used  cautiously,  in  view  of  the 
fundamental  principle  that,  in  matters  affecting  tribal  affairs, 
where  Congress  is  silent  the  law  of  the  tribe  rather  than  tho  law 
of  the  state  must  prevail,49®  In  accordance  with  this  principle, 
it  lms  been  held  that  the  effect  of  a lease  of  tribal  land  must  be 
determined  in  accordance  with  tho  statutes  and  judicial  decisions 
of  (he  tribe.  Thus,  in  Oolagah  Coal  Go,  v.  McCaleh where  the 
plaintiff  company,  operating  under  an  instrument  which,  though 
called  a “mineral  license,”  apparently  amounted  to  a “lease,” 
sought  nn  injunction  against  a trespasser,  the  court  declared,  per 
Thayer.  J. : 

The  bill  averred  * * * that  the  Cherokee  Nation  had 

theretofore  lawfully  issued  five  mineral  licenses,  pursuant 
to  the  laws  of  the  Nation,  to  certain  licensees  therein 
named,  which  licenses  conferred  on  said  licensees  the  ex- 
clusive right  to  mine  and  sell  coal  on  the  various  tracts 
of  land  described  in  said  licenses.  * * * that  all  of 

the  licenses  aforesaid  were  assigned  ~y,  and  that  the  as- 
signment thereof  were  obtained  from,  the  licensees,  by  the 
plaintiff  company,  in  accordance  with  the  laws  of  the 
Nation.  * * * From  any  point  of  view,  we  think  that 

the  bill  stated  a case  entitling  the  plaintiff  to  some  meas- 
ure of  equitable  relief.  It  showed  * * * that  the 

plaintiff  company  bad  an  exclusive  right  to  mine  coal  on 
the  lands  In  question  * * *.  (Pp.  87-89.) 

Furthermore,  it  has  been  held  that  the  judgment  of  a tribal 
court  on  the  validity  of  a lease  involving  a member  of  the  tribe, 
the  tribe  itself,  and  a nonmember  is  res  judicata  and  will  not  be 
reexamined  in  a court  of  the  United  States.487 

In  the  ease  of  Barbee  v.  Shannon 458  the  court  declared: 

Much  of  the  testimony  in  the  record  goes  to  show  that 
the  lease  from  the  Greek  Nation  under  which  appellants 
claim  is  illegal  because  not  made  in  compliance  with  the 
Greek  laws  upon  the  subject,  and  because  the  grant  was 
in  excess  of  the  authority  of  the  principal  chief.  The 
judgment  of  the  Creek  court  precludes  our  consideration 
of  these  questions.  We  cannot  review  errors  of  law  or 
practice  in  such  courts,  when  their  judgments  are  pre- 
sented to  us,  unless  such  errors  are  jurisdictional.  (R  210, ) 

Moreover,  it  has  been  held  that  agents  of  the  United  States 
are  without  authority  to  remove  as  trespassers  persons  holding 
under  an  allegedly  invalid  lease*  Thus,  in  the  case  of  Quigley  v, 
Stephens,-”  an  Indian  agent  sought  to  determine  a controversy 

of  tli©  Indians,  and  in  fact  rendered  the  service'to  the  defendant 
of  caring  for  and  feeding  its  cattle,  he  was  entitled  to  compen- 
sation therefor, 

Mayes  y.  Gherokee  Strip  Livestock  Association,  58  Eans.  712, 

01  IJaC.  215  (1897)  ; and  of.  Light  v.  Go  miner,  10  Okla.  732,  63  Fac.  088 
(1901)  (holding  that  an  individual  Indian  attempting  to  lease  tribal 
land  cannot  recover  agreed  rentals  under  the  invalid  lease)  ; Langford 
v.  Hantcith,  1 Idaho  612  (1876),  ail’d.  102  XL  S.  145  (1880)  (holding  that 
white  man  attempting  u>  lease  tribal  land  cannot  recover  rentals)  ; 
Uhlig  v.  Garrison,  2 Dnk,  71,  2 N.  W.  253  (1878)  (holding  that  white 
mail  attempting  to  lease  tribal  land  cannot  recover  in  ejectment). 

***Goe y v.  Lmo,  36  Wash.  10,  7T  Fae*  1077  (1904). 

4*®  See  Chapter  7. 

68  Fed,  86  <C,  C.  A.  8,  1895). 

4&f  Barbee  v.  Shannon , 1 lad.  T.  199,  40  S,  W,  584  (1897)* 

Ibid. 

™ 3 lad.  at  205.  (1900),  affU  126  Fed.  148  (C.  C.  A,  8,  1903), 
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n.*5  to  tho  validity  of  a lease  of  tribal  land  executed  by  tlic  owner 
</f  improvements  thereon,  and,  reaching  the  conclusion  that  the 
lease  was  invalid,  ordered  the  removal  of  the  lessee.  In  a suit  in 
ejectment  which  the  alleged  lessee  then  brought  in  the  United 
States  Court  for  tin:  Northern  District  of  the  Indian  Territory, 
It  was  held  that  the  action  of  the  agent  was  without  legal  author- 
ity or  justification.  The  court  declared  : 

But  whether  the  deed  was  void  or  valid,  the  rights  of  the 
parties  to  it,  its  construction,  the  disposition  of  the  prop- 
erties acquired  under  It,  and  the  law  and  the  equities  of 
the  case,  cannot  be  passed  upon  or  enforced  by  an  Indian 
agent.  The  courts  alone  possess  those  powers.  The  Indian 
agent  complains  In  liis  decree  “that,  if  this  rule  were  to 
prevail,  noncitizens  could  take  possession  of  the  country, 
(Uid  practically  control  the  tribes  by  connivance  with  their 
citizens.’*  Whether  this  be  issue  or  not,  the  fact  Is — and 
it  is  one  of  common  knowledge — ’that  nine-tenths  of  the 
farms  of  the  Indian  Territory  have  been  opened  up  and 
made  valuable  by  contracts  substantially  like  this,  and  the 
Indian  owners  have  been  the  direct  beneficiaries.  The 
courts  here,  without  passing  upon  the  validity  of  such 
contracts,  lmve  universally  held  that,  until  the  improve- 
ments provided  for  in  the  contract:  were  paid  for,  the 
Indian  lessor  was  estopped  to  set  up  the  invalidity  of  the 
lease:  and  recently,  in  harmony  with  these  decisions  hv 
CoiU?ress  (the  Curtis  bill — Ind.  T,  Ann,  St.  1S99, 
H o7q-f)7zpI ) it  is  provided  that;  the  lessee  shall  not  be 
ejected  until  he  shall  have  been  paid  for  his  improvements. 
We  hold  that  the  Indian  agent  had  no  jurisdiction  to  try 
this  case,  and,  therefore,  when,  at  the  instance  of  the 


appellee,  ho,  using  his  police  for  that  purpose,  forcibly 
ejected  the  appellant  from  the  premises,  and  put  the 
appellee  in  possession,  all  the  parties  to  the  transaction— 
the  appellees  as  well  as  the  Indian  police,  who  is  made  a 
party  to  this  suit— wore  guilty  of  an  act  of  forcible  entry, 
and  that,  therefore,  the  court  below  erred  in  instructing 
the  jury  to  find  their  verdict  for  the  appellee*.  The  judg* 
ment  of  the  court  below  is  reversed,  and  the  cause  re- 
manded, (P,  274.)  ’ 

Whether  the  foregoing  decisions  represent  sound  law  may  he 
ojinn  to  discussion.  They  raise  fundamentally  a question  that 
goes  beyond  the  scope  of  Indian  law  and  revolves  about  the 
principle  that:  a lessee  may  not  question  the  title  of  his  lessor.®"0 
We  may,  however,  in  the  following  section  on  “Tribal  Licenses,1' 
obtain,  some  further  light  on  the  situation  created  by  legally 
uiiati tli or Ized  tribal  leases. 

Whatever  else  these  cases  may  show,  they  do  indicate  that  a 
lease  made  by  a tribe  to  u member  of  the  tribe,  being  justiciable 
only  in  the  courts  of  the  tribe,  may  be  valid  under  those  laws 
although  null  and  void  under  federal  or  state  law.  Such  a view 
seems  to  have  been  implicitly  accepted  with  respect  to  leases  to 
tribal  members  in  a number  of  decisions 601  and  In  a rather 
extensive  administrative  practice. 


I'00  Sec  1 Tiffany,  Landlord  and  Tenant  (1910),  §§  21,  182. 

501  United  Slates  v.  Rogers,  23  Fed.  CSS  (D.  C.  w!  B,  Ark.  1S85)  * 
united  States  v.  Foster,  25  Fed?  Cas.  No,  15141  (C.  C.  E.  D Wis  1870)  * 
and  §ee  case  cited  supra,  fn,  497,  * * 


SECTION  20.  TRIBAL  LICENSES 


That  an  Indian  tribe  may  grant  permission  to  third  parties 
to  enter  upon  tribal  land,  and  may  impose  such  conditions  as  it 
deems  desirable  upon  such  permission,  is  a proposition  that  has 
been  repeatedly  affirmed  by  the  Attorney  General,  Perhaps  the 
most  persuasive  of  the  opinions  on  this  issue  is  that  rendered 
by  Acting  Attorney  General  Phillips  in  lSS4.*°a  Three  years 
earlier,  the  validity  of  the  permit  laws  of  the  Choctaws  and 
Chickasaws  had  been  upheld  in  a formal  opinion  of  the  Attorney 
General,  and  the  Interior  Department  had  been  advised  that  its 
activities  in  removing  intruders  should  follow  the  definition  of 
“intruders”  provided  by  tribal  law.505  in  1834,  a reconsideration 
of  the  question  was  asked  “in  consequence  of  earnest  protest 
against  that  opinion  from  among  the  people  of  the  two  nations 
concerned — the  more  because  such  protest  Is  in  accordance  with 
the  judgments  of  some  members  of  Congress  and  other  prominent 
gentlemen  from  the  States  adjoining.”  The  Attorney  General 
declared ; 

In  tlie  absence  of  a treaty  or  statute,  it  seems  that  tbe 
power  of  tbe  nation  thus  to  regulate  its  own  rights  of 
oevupmwy,  and  to  say  who  shall  participate  (herein  and 
upon  what  conditions,  cannot  be  doubted.  The  clear  re- 
sult of  all  the  cases,  as  restated  in  On  United  Htute* 
Rcpurts,  at  page  526,  is,  “the  right  of  the  Indians  to 
their  occupancy  is  as  sacred  ns  that  of  the  United  States 
to  the  fee.” 

I add,  that  so  far  as  the  United  States  recognize 
political  organizations  amongst  Indians  the  right  of  oc- 
cupancy is  a right  in  the  tribe  or  nation , It  is  of  course 
competent  for  the  United  States  to  disregard  such  organ- 
izations and  treat  Indians  individually,  but  their  policy 
1ms  generally  been  otherwise.  In  such  cases  presump- 
twdy  they  remit  ail  question  of  individual  right  to  the 
definition  of  the  nation,  as  being  purely  domestic  in  char* 
fct5y*‘  x ?h*  Practical  importance  here  of  this  proposition 
is  that  in  the  absence  of  express  contradictory  provisions 
by  treaty,  or  by  statutes  of  the  United  States,  the  nation 
(and  not  a citizen)  Is  to  declare  who  shall  come  within 

Choctaw  ana  Chickasaw  Permit  Laws,  1§  Op.  A,  G.  34  (1884). 

603  Intruders  on  Lands  of  the  Chockiaws  and  Chickasaws  17  Op  A Q 
134  (1881).  v - ■ 


the  boundaries  of  its  occupancy,  and  under  what  regula- 
tions and  conditions.  (P.  36.) 

Finding  no  statute  or  treaty  provision  compelling  variance  from 
this  rule,  the  Attorney  General  upheld  the  validity  of  the  tribal 
laws  in  question.  In  answer  to  a second  question  put  by  the 
Interior  Department  “whether,  supposing  these  laws  to  be  valid, 
the  United  States,  through  the  proper  Department,  have  power 
to  revise  them  so  as  to  secure  reasonableness  in  the  amount  of 
the  fees  which  they  require  from  persons  who  apply  for  permits,” 
the  Attorney  General  held: 

In  conclusion  I have  to  say,  that  my  attention  has  not 
been  called  to  any  statute  by  which  Congress  has  delegated 
to  a Department  or  officer  of  the  United  States  its  power 
to  control  such  taxation,  I therefore  conclude  that  no 
Department  or  officer  has  such  power.  (P,  39,) 

While  a tribe  may  thus  issue  and  condition  a permit  covering 
entiy  upon  tribal  land,  it  cannot  (any  more  than  could  a state) 
grant  an  exclusive  permit  which  would  interfere  with  interstate 
commerce  and  thus  trespass  upon  a field  constitutionally  re- 
served to  Congress.  Thus  in  the  case  of  Muskogee  National 
Telegraph  Company  v.  the  court  held  that  a purported 

exclusive  tribal  license  to  a telephone  company  could  not  bar 
Congress  from  issuing  a similar  license  to  another  compans*. 
The  validity  of  the  tribal  license  was  not  questioned,  but  the 
claim  to  exclusiveness  “was  invalid  from  the  time  the  grant 
was  made,  being  an  attempt  on  the  part  of  the  nation  to  exer- 
cise a power  vitally  affecting  interstate  commerce,  which  did 
not  belong  to  it”  (P.  8S5,  per  Thayer,  J,) 

Under  the  foregoing  analysis  the  power  of  a tribe  ”to  declare 
who  shall  come  within  the  boundaries  of  its  occupancy  and  under 
what  regulations  and  conditions”  exists  in  the  absence  of  treaty 
or  statute  as  an  inherent  power  of  the  tribe.  We  have  already 
noted  that  such  power  is  not  limited  by  statutes  restricting  the 
power  to  lease,505  The  power  to  issue  permits,  while  neither 

504  118  Fed.  382  (C.  C,  A.  8,  1802),  rev’g  4 Ind.  T,  lg  (1901), 

605  See  sac.  19,  supra . 
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created  nor  limited  by  statute,  has  been  occasionally  recognized 
and  confirmed  by  statute.0*3 

There  are  administrative  decisions  upholding  the  validity  of 
tribal  permits  approved  by  a superintendent,  instead  of  by  the 
Secretary  of  the  Interior,  who  is  required  to  approve  tribal 
leases,  007  und  upholding  the  validity  of  a tribal  permit  issued  to 
n state  conservation  department  for  the  establishment  of  a 
ranger  station/03  Tribal  charters  of  incorporation  issued  by  the 
Secretary  of  the  Interior  pursuant  to  section  17  of  the  Act  of 
June  IS,  1034/™  sometimes  distinguish  between  leases  and  per- 
mits, requiring  departmental  approval  of  leases  but  not  requiring 
such  approval  of  permits.510 

For  purposes  of  administering  the  payment  of  soil  conserva- 
tion benefits,  the  Department  of  Agriculture  has  ruled  that  in 
thn  case  of  grazing  lenses  the  lessee  may  receive  conservation 
benefit  payments  but  that  in  the  case  of  permits  neither  the 
tribe  nor  the  permittee  may  receive  such  benefits/'11 

The  distinction  between  a lease  and  a permit  or  license  re- 
ceived administrative  consideration  in  connection  with  the  valid- 
ity of  assignments  made  by  a Pueblo  to  members  of  the  Pueblo. 
The  basic  legal  issues  raised  thereby  must  apply  equally  to 
transactions  between  the  tribe  and  third  parties  : 612 

This  distinction  has  been  considered  by  the  courts  in  a 
great  variety  of  cases,  which  seek  to  distinguish  an 
interest  in  land  from  a mere  license.  A recent  decision 
in  the  Circuit  Court  of  Appeals  for  the  Eighth  Circuit 
holds : 

i4A  mere  permission  to  use  land,  dominion  over  it 
remaining  in  the  owner  and  no  interest  or  exclusive 
possession  of  it  being  given,  is  hut  a license,  (Citing 
authorities)”  Tips  v*  United  States,  70  F.  (2d)  525, 
520.) 

The  essential  characteristic  of  a license  to  use  real  prop- 
erty, ns  distinguished  from  an  interest  in  real  property, 
is  that  in  the  former  case  the  licensee  has  no  vested  right 
as  against  the  licensor  or  third  parties.  He  has  only  a 
privilege,  which  the  licensor  may  terminate. 

As  Justice  Holmes  pointed  out,  in  Marrows  v.  Wash- 
ington  Jockey  Club,  227  U,  S.  633,  “A  contract  binds  the 
person  of  the  maker  but  does  not  create  an  interest  in 
the  property  that  it  may  concern,  unless  it  also  operates 
as  a conveyance.  * * * But  if  it  did  not  create  such 

an  interest,  that  is  to  say,  a right  in  rem  valid  against 
the  landowner  and  third  persons,  the  holder  hud  no  right 
to  enforce  specific  performance  by  self-help.  His  onlj’ 

boo  goe,  for  instance.  Act  of  January  5,  1927,  44  Stat,  932,  safe- 
guarding us  nn  exclusive  right  of  the  Seneca  Indians  on  their  reserva- 
tions in  New  York  the  right  ”to  issue  permits  and  licenses,  for  the 
taking  of  game  and  fish/* 

007  Memo.  Sol.  I,  D.,  December  II,  1937, 

ww  Memo,  Sol.  I,  D..  December  22,  1938. 

■»48  Stat,  034,  080, 

Sol,  I,  D,,  November  II,  1937.  Charter  of  Lae  du  Flam- 
beau Tribe,  see,  5(b)  and  5£b3),  and  of.  Memo,  Sol.  I.  D.p  May  25, 
1937  (preference  to  tribal  members  in  issuance  of  grazing  permits). 

mi  The  permit  (Form  5-312)  prescribed  by  the  Secretary  of  the 
Interior  by  which  grazing  privileges  upon  tribal  lands  may 
be  granted  expressly  states  that  “this  Instrument  is  hot  a lease 
and  is  not  to  be  taken  or  construed  as  granting  any  leasehold 
interest  In  or  to  the  land  described  herein,  but  that  It  is  a 
more  permit,  terminable  and  revocable  in  the  discretion  of  the 
approving  officer.”  The  permittee,  therefore,  in  our  opinion,  has 
no  such  legal  estate  or  interest  in  the  land  so  as  to  give  him 
control  thereof.  Furthermore,  the  operator  having  only  a per- 
sonal privilege  to  graze  livestock  on  the  land  is  neither  an  owner, 
cash  tenant,  share  tenant,  nor  a person  who  acts  in  similar 
Capacity  ; he  is  not  within  the  definition  of  “ranch  operator,” 

Whether  the  fee  is  or  is  not  held  by  the  United  States  Gov- 
ernment in  trust  for  the  Indians,  the  land  after  it  fins  been 
leased  is  outside  the  control  of  the  Government  or  the  Depart- 
ment of  the  Interior,  except  to  prevent  waste  or  other  injury 
to  the  freehold.  Including  the  right  to  limit  the  numbers  of  live, 
stock  grazed  on  such  lands  by  the  lessee  to  the  grazing  capacity 
thereof,  the  lease  conveying  an  estate  or  interest  in  the  land  for 
the  period  of  the  lease.  The  lessee,  renting  for  cash,  is  a ranch 
operator  by  definition,  and  he  has  such  estate  or  interest  in  the 
land  upon  which  he  operates  as  to  give  him  control  thereof. 
Memo,  Sol,  Dept.  Agriculture,  February  17,  1937. 

6«Op.  Sol.  I,  D.,  M .295 06,  August  9,  1930. 
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right  was  to  sue  upon  the  contract  for  the  breach,"  (At 
page  636. ) 

Put  In  its  simplest  terms,  the  rule  is  that  a landowner 
does  not  transfer  nil  interest  in  his  land  by  allowing 
another  to  use  the  land.  Thus,  for  instance,  ?i  member 
of  the  landowner's*  family,  inasmuch  as  he  is  “a  bare 
licensee  of  the  owner*  who  has  no  legal  Interest  in  tin- 
land,”  cannot  derive  from  his  legal  privilege  to  use  Hi t? 
bind  a right  against  the  landowner  or  against  third 
parties.  Elliott  v.  Town  of  J taxon.  Si  Atl.  701  (N.  H. 
1911).  See  also  Keystone  Eumbcr  Co.  v.  Kalman , 69 
N.  W,  165  (Wls.  1S96),  (Fp-  17-18.) 

While  it  Is  easy  to  formulate  a theoretical  distinction  between 
a lease  and  a license,  there  Is  actually  a large  “twilight  zone”  in 
which  reasonable  differences  of  Interpretation  may  arise.  Within 
this  zone  the  courts  have  professed  to  look  into  the  intention  of 
the  parties  to  determine  whether  tnc  transaction  was  intended 
to  create  a right  against  the  landowner  und  against  third 
parties,  in  which  case  it  must  be  considered  a lease,  or  was 
intended  merely  to  confer  a privilege,  in  which  case  a mere 
license  relationship  is  established : 

Even  the  language  of  leasing  will  not  suffice  to  create  a 
lease  relationship  if  tlie  transaction  leaves  complete  power 
over  tlie  land  in  the  bauds  of  the  landowner.  Thus,  in 
the  case  of  Tips  v.  United  States,  70  F.  (2d)  525,  the  court 
found  that  an  instrument,  which  used  the  term  "land- 
lord,” ‘'tenant.”  "lease,”  etc.,  was  nevertheless  a mere 
license,  because  the  so-called  lessor,  the  War  Depart- 
ment, had  no  power  to  lease  the  property  or  to  grant 
more  than  a revocable  permit  to  use  the  property. 
(P.  19.  )6* 

Where  the  parties  intend  to  create  a bare  license  to  use  and 
enjoy  tribal  property,  there  is  no  statute  under  which  the  licensee 
may  be  barred  from  the  use  of  such  property  nor  can  admin- 
istrative authorities  prevent  the  tribe  concerned  from  peaceably 
tolerating  such  use.  Whether,  however,  such  permittee  would 
be  entitled  to  any  protection  against  the  tribe  in  the  event  of  a 
breach  of  the  conditions  of  the  permit  by  the  tribe  is  a question 
on  which,  unfortunately,  no  decisions  are  available/14 

The  terms  and  conditions  of  tribal  permits  have  generally 
been  agreed  upon  by  the  parties  immediately  concerned  and 
the  practical  absence  of  litigation  in  this  field  leaves  us  without 
si  n authoritative  l in  sis  for  answering  many  questions  which 
might  bo  put.  It  has  been  administratively  determined  that  a 
tribe  may  grant  to  an  Indian  service  official  a power  of  attorney 
to  execute  grazing  permits  covering  tribal  land,  but  that  the 
Interior  Department  lias  no  right  to  coerce  tlie  grant  of  such 
powers  of  attorney/10 

The  terms  and  conditions  of  tribal  permits  are  prescribed  in 
various  of  the  constitutions  and  charters  issued  pursuant  to 
sections  16  and  17  of  the  Act  of  June  IS,  1934/10  It  has  been 
administratively  determined  that  a grant  of  a nonexclusive 
right-of-way  across  tribal  land  is  not  such  a transfer  of  restricted 
Indian  land  as  is  absolutely  prohibited  by  section  4 of  the  apt 
cited,  but  that  such  a grant  is  a conveyance  of  an  interest  in 
land  and  therefore,  even  though  the  Secretary  of  the  Interior 
is  authorized  by  statute  to  grant  rights-of-way  across  tribal 
hi  ml  for  specified  purposes,  such  a grant  by  the  Secretary  is  in- 
valid, in  the  case  of  a tribe  organized  under  section  16  of  the 
act,  unless  the  tribe  consents  thereto/17 

Ms  /bid, 

bu  The  nearest  case  in  point  seeing  to  be  Shart'och  v,  KrelgCr,  G Incl.  T. 
400  (1906),  but  this  Situation  was  governed  by  sec.  3 of  the*  Curtis  Act 
of  June  28,  ISOS,  30  Stat,  495,  applicable  only  to  the  Five  Tribes,  which 
granted  permittees  the  privilege  of  remaining  oil  tribal  land  rent-free 
long  enough  to  cover  the  value  of  their  Improvements, 
sis  Memo,  Sol.  I.  D„  November  11,  1935. 
cio  4S  Stat,  9S4,  986=987,  25  U,  S,  C,  470,  477, 
eu  Memo.  Sol.  I,  D.,  September  % 1936, 
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TRIBAL  PROPERTY 


SECTION  21.  STATUS  OF  SURPLUS  AND  CEDED  LANDS 


In  the  preceding  three  sections  dealing  with  the  execution  of 
conveyances,  lenses,  and  licenses  covering  Indian  tribal  lands, 
we  June  been  primarily  concerned  with  the  validity  of  such  In- 
struments and  with  the  power  of  the  tribal  owner  to  dispose  of 
private  property.  When  we  turn  to  the  subject  of  Indian  hind 
cessions  to  the  United  States,  the  question  of  validity  is  no 
longer  a troublesome  one,  for,  as  we  have  noted,  most  of  the 
historical  peculiarities  of  Indian  land  law  were  designed  to  en- 
courage the  cession  of  tribal  lands  to  the  United  States,  and  the 
courts  have  been  reluctant  to  put  obstacles  in  the  way  of  this 
process.1718  Even  where  prior  treaties  guaranteed  that  no  land 
cessions  would  ever  be  made  or  that  such  cessions  would  be  made 
only  with  the  consent  of  three-fourths  of  the  Indians  concerned, 
the  Supreme  Court  has  held  that  a subsequent  statute  providing 
for  the  cession  of  Indian  land  by  a majority  is  entirely  coDStitm 
tional,s,s  The  problem  in  this  field  is,  therefore,  primarily  one 
of  the  construction  of  treaties,  agreements,  and  statutes,  rather 
than  their  validity. 

In  dealing  with  the  status  of  ceded  lands,  the  basic  question 
that  constantly  recurs  is  whether  a cession  of  lands  by  an  Indian 
tribe  has  finally  and  completely  ended  the  interest  of  the  trihe 
therein,  or  whether  the  tribe  retains  some  equitable  interest  in 
the  land  conveyed,630  Prior  to  1880,  most  of  the  treaties,  agree- 
ments, and  statutes  by  which  Indian  tribes  ceded  land  to  the 
United  States  provided  for  an  outright  and  final  conveyance,  in 
return  for  which  the  Indians  received  cash  payments,  annuities, 
substitute  lands,  or  other  things  of  value.6** 1 

For  about  four  decades  after  the  adoption  of  the  General 
Allotment  Act  an  alternative  pattern  prevails,  “Surplus’’  res- 
ervation lands,  not  needed  for  allotment,  are  turned  over  to  the 
Government  for  the  purpose  of  sale.  The  Indians  are  credited 
with  the  proceeds  only  as  the  land  is  sold,  and  the  United  States 
Is  not  itself  bound  to  purchase  any  part  of  the  lands  so  opened 
for  disposal.  Undisposed  of  lands  of  this  class  remain  tribal 
property  until  disposed  of  as  provided  by  law.6” 

In  between  these  two  recognized  patterns  of  “cession  and 
removal’’  and  “relinquishment  in  trust,”  various  hybrid  forms 
appear,515 

The  “cession  and  removal”  formula  is  found  in  the  Treaty  of 
March  16,  1854,824  with  the  Omaha  Indians,  construed  in  United 
Staten  v.  Omaha  Tribe  of  Indiana**"  In  this  treaty  the  language 
of  present  conveyance  Is  used  and  the  Indians  undertake  to 
remove  from  the  land  ceded  within  1 year  from  the  ratification 
of  the  treaty.  The  fact  that  payment  was  to  be  made  over  a 

sis  These  claims  have  been  maintained  and  established  as  far  west 
ns  the  river  Mississippi,  by  the  sword.  The  title  to  a vast  per- 
tlon  of  the  In  ads  we  now  hold,  originates  in  them.  It  is  not  for 
the  courts  of  this  country  to  question  the  validity  of  this  title, 
or  to  sustain  one  which  is  incompatible  with  it.  Johnson  v 
McIntosh,  8 Wheat,  543.  588-0S9  (1823), 

B1D  Lone  Wolf  v.  Hitchcock # 187  TL  S,  553  (1903)  ; Cherokee  Nation  v. 
Hitchcock,  187  U.  S.  204  (1002), 

650  Whether  or  not  the  Government  became  trustee  for  the  Indians 
or  acquired  an  unrestricted  title  by  the  cession  of  their  lands,  depends 
in  each  case  upon  the  terms  of  the  agreement  or  treaty  by  which  the 
cession  was  made.  Minnesota  v,  Hitchcock,  185  u,  S.  373,  394,  398 
(1902)  % United  States  v,  Mille  Lac  Band  of  CMppewa  Indians , 229  U,  S. 
498,  009  (1913),  4 ah  Sheep  Co . y.  United  States j 252  U,  8.  159  164 
(1920),  aff’g  250  Fed.  591  (G.  C,  A.  9,  1918),  and  254  Fed.  59  (C,  A.  A. 

9,  1918).  Of,  United  States  V,  Choctaw  Nation,  179  tJ.  S-  494  (1900)  * 
Op,  Sol.  I.  B.,  M.  29798,  June  10-,  1938  (Ute)  (50  I,  D.  830).  Op  Sol’ 

I.  D,,  M.2S198,  January  8,  1936  (Yuma). 

See,  for  example,  Beaulieu  v.  Garfleld,  32  App.  D.  C,  398  (1909), 

Bee  algo  tn,  64  of  this  chapter. 

Go,  v.  United  States f 252  U.  g,  159  (1920),  a Te  250 
Fed.  501  (C,  C.  A,  9,  1918),  and  254  Fed.  50  <C.  O.  A.  9 1918) 

Bee  secs.  5-6;  supra, 

™ 10  Stat,  1043. 

838  253  U.  S.  27s  (1020). 


long  period  of  3'ears,  in  the  opinion  of  the  Supreme  Court,  did 
not  delay  the  passage  of  title  to  the  United  States.65* 

A clear  case  of  the  “relinquishment  in  trust’1  agreement  ap- 
pears in  the  Act  of  April  27,  llKH,f,5T  ratifying  ail  agreement  with 
the  Crow  Indians,  This  agreement  provided  that  the  Indians 
“ceded,  granted,  and  relinquished1’  to  the  United  States  all  of 
their  “right,  title,  and  interest”  in  the  lands  described.  The 
United  States  agreed  to  sell  the  land  on  prescribed  terms  and 
to  pay  the  proceeds  to  the  Indians,  making  semiannual  reports 
ns  to  the  status  and  disposition  of  the  sums  realized.  The 
agreement  specifically  declared  “the  intention  of  this  Act  that 
the  United  States  shall  act  as  trustee  for  said  Indians  to  dls- 
pose  of  said  lands  and  to  expend  and  pay  over  the  proceeds  re- 
ceived from  the  sale  thereof  only  as  received,  as  herein  pro- 
vided.” r,=s  Construing  these  provisions  in  the  case  of  Ash  Sheep 
Co,  v.  United  States ,530  the  Supreme  Court  declared ; 

It  Is  obvious  that  the  relation  thus  established  by  the 
act  between  the  Government  and  the  tribe  of  Indians  was 
essentially  that  of  trustee  and  beneficiary  and  that  the 
agreement  contained  many  features  appropriate  to  a trust 
agreement  to  sell  lands  and  devote  the  proceeds  to  the 
interests  of  the  cestui  que  trust , Minnesota,  v,  Hitchcock , 
ISo  U.  S.  373,  304,  398. 

* * + * + 

Taking  all  of  the  provisions  of  the  agreement  together 
we  cannot  doubt  that  while  the  Indians  by  the  agreement 
i el  eased  their  possessory  right  to  the  Government,  the 
owner  of  the  fee,  so  that,  as  their  trustee,  it  could  make 
perfect  title  to  purchasers,  nevertheless,  until  sales  should 
be  mn do  any  benefits  which  might  be  derived  from  the 
use  of  the  hinds  would  belong  to  the  beneficiaries  and  not 
to  the  trustee,  nml  that  they  did  not  become  “Public  lands” 
in  the  sense  of  being  subject  to  sale,  or  other  disposition, 
under  the  general  hind  laws.  Union  Pacific  R.  R,  Co,  v. 

2L»  U,  S,  386,  388,  They  were  subject  to  sale  by 
the  Government,  to  he  sure,  but  in  the  manner  and  for  the 
purposes  provided  for  in  the  special  agreement  with  the 
ho  JX£lcl1  Yna  embodied  in  the  Act  of  April  27,  1904, 
rr* « » as  to  this  point  the  case  is  ruled  by  the 

Jtnmcock  and  Chippewa  Coses,  supra.  Thus,  we  con- 
clude;  that  the  lands  described  in  the  bill  were  “Indian 
lands  when  the  company  pastured  its  sheep  upon  them, 
Jn  50,!l!?5n  S 2D?  of  Revised  Statutes,  and  the  decree 


m No.  212  must  be  affirmed.  (Pp,  105,160.) 


SUmiar  circumstances  were  present  in  the  Act  of  June  14, 
1889, 530  authorizing  an  agreement  for  the  cession  and  sale  of 
Chippewa  lands.  In  construing  this  agreement  the  Supreme 
Court  suggested  .* 681 

* * * that  the  United  States  has  no  substantial  Inter- 

frr  ? *?!?  *"ids;  £hat  U holdg  the  leiml  title  under  a com 
ooiCv  Wltl1  -e  Indians  and  in  trust  for  their  benefit  (P 
do7, ) ' ■ ! 


Op.  SOL  r.  0,(  M.2S198,  January  8,  1086,  In  this  ease  the 
eaect  of  Art.  I Gf  an  agreement  with  the  Yuma  Indians,  ratified  by  the 
,e  » August  15 1 1894,  28  Stafc,  286,  332,  was  in  Issue.  The  Solicitor  of 
the  Interior  Department  ruled  that  although  non  irrigable  lands  had  been 
continuously  Administered  as  a part  of  the  Indian  reservation  and  leased 
for  grazing  and  mining  purposes  for  the  benefit  of  the  Yuma  Indians,  this 
administrative  recognition  of  Indian  ownership  could  not  prevail  in  the 
face  of  clear  language  in  the  agreement  indicating  “in  clear  and  precise 
terms  a present  relinquishment  or  cession  of  all  of  the  interest  of  the 
Indiana  in  the  reservation  lands/*  The  un reported  eases  of  United 
btateg  v.  Si d Johnson  and  Mrs.  Sid  Johnson,  and  United  States  v.  m O 
Walker  and  Mrs.  M . C , Walker > decided  August  2,  1935,  in  the  District 
Court  of  the  United  States  for  the  Southern  District  of  California  are 
cited  in  support  of  this  ruling. 

S3  Slat.  352. 

fi2a  33  Stat.  352,  361. 

252  FT.  S.  159  (1920),  aff'g  250  Fed.  591  (C.  C-  A-  9,  1918),  and  254 
Fed.  69  (G.  C.  A.  9,  1918),  ? 

650  25  St  at.  642, 

™ Minnesota  v.  Hitchcock,  185  U.  S.  373  (1002). 
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This  was  not  a case,  the  Court  pointed  out,  where  “the  interest 
of  the  tribe  in  the  land  from  which  it  1ms  been  removed  ceases 
and  the  full  obligation  of  the  Government  to  the  Indians  is  natis- 
fletl  whim  the  pecuniary  or  real  estate  consideration  for  the 
cession  is  secured  to  them/’  (P.  401.)  Under  the  circumstances 
the  Indians  had  a right  to  expect  that  the  entire  tract  would  be 
used  as  declared  in  the  act  or  agreement,632 

Various  oilier  eases  give  effect  to  the  equitable  interest  thus 
found  to  exist  in  the  Indian  tribe  with  respect  to  the  land  ceded,633 
Several  difficult  border-line  cases  were  presented  when  Con- 
gress, by  section  3 of  the  Act  of  June  18,  IfiBl,651  authorized  the 
Secretary  of  the  Interior  “to  restore  to  tribal  ownership  the 
remaining  surplus  lands  of  any  Indian  reservation  heretofore 
opened,  or  authorized  to  be  opened,  to  sale,  or  any  other  form 
of  disposal  by  Presidential  proclamation,  or  by  any  of  the  public- 
land  laws  of  the  United  States.’*  The  question  arose  whether 
this  language  was  broad  enough  to  cover  land  ceded  by  the 
Colorado  Uto  Indians  under  the  Act  of  June  10,  ISSO.635  The 
Solicitor  of  the  Interior  Department,  holding  that  such  lauds 
came  within  the  permissive  scope  of  the  statute,653  declared : 

The  1S80  cession  agreement  with  the  Colorado  Ute 
Indians  is  one  of  t lie  early  examples  of  conditional  surplus 
land  cessions;  in  fact  the  provisions  of  the  1SS0  act  set 
forth  a plan  of  allotment  and  disposal  of  surplus  lands 
which  became  stereotyped,  in  later  allotment  acts.  A 
commission  was  appointed  to  make  a census  of  the  Indians, 
to  select  lands  to  be  allotted,  to  survey  sufficient  of  these 
lands  for  allotment,  and  to  cause  allotments  to  he  made. 
The  provisions  of  section  3 of  ibis  act,  quoted  above,  are 
significant,  in  that  they  provide  for  the  disposal  only  of 
those  lands  within  the  reservation  “not  so  allotted.”  The 
legislative  history  of  this  1SS0  act  makes  clear  that  the 
chief  purpose  of  the  act  was  the  immediate  allotment 
within  the  Colorado  Ute  Reservation  of  the  individual 
Indians  of  various  Uto  hands  and  the  opening  to  disposal 
of  the  remaining  surplus  lands.  The  opening  up  of  the 
surplus  lands  was  described  as  essential  in  view  of  the 
thousands  of  settlers  and  prospectors  on  the  borders  of 
the  reservation  who  could  not  successfully  be  kept  from 
entering  the  reservation  by  military  or  other  means.  The 
plan  of  allotment  of  the  Indians  was  favored  and  bitterly 
opposed  as  the  entering  wedge  in  the  allotment  of  the 
tribes  generally  throughout  the  United  States.  In  fact, 
a general  allotment  act  was  pending  in  that  session  of 
Congress.  (See  House  debates  on  the  1880  agreement, 
Congressional  Record,  40th  Congress,  2d  session,  June  i , 
1880,  pages  4251-4263.)  . „ . 

From  the  foregoing  it  definitely  appears  that  the  fact 
that  this  cession  occurred  several  years  before  other  al- 
lotment-cession g does  not  mean  that  this  cession  falls 
within  the  earlier  type  of  outright  cession  and  removal. 
This  cession  was  rather  a forerunner  and  a model  of  later 
allotment  acts  and  differs  in  no  important  respect  from 
these  acts.  The  fact  that  two  of  the  three  main  groups 
of  Indians  were  subsequently  not  allotted  within  the 
borders  of  the  Colorado  Ute  Reservation  does  not  alter 
my  conclusion.  The  1880  net  flhl  not  provide  for  establish- 
ing new  reservations  but  tor  supplying  the  Indians  with 

pp,  401,  402.  . ..  , _ . 

« united  Stales  v.  Bundle.  110  U-  S.  688  (1884)  (holding  ceded  lands 
remain  property  of  Italians.  In  equity,  until  sold  ami  are  therefore  not 
“public  lands"  ■within  the  official  duties  of  an  agent  designated  to  sell 
“public  lands”)  ; United  States  v.  Blackfeather,  l-r»5  U.  S.  180  OW«l  • 
United  states  V,  Creek  Nation-  200  U,  S,  103  (1035),  rev  K.J7  ■ ■ 

(1038)  ; rehearing  den,  200  U.  S.  700  (1035)  ; Cf.  United  States  V mil c 
Lao  Band  of  OMppmas,  220  U.  S.  408  (1013)  (certain  lands  ceded  for 
present  consideration,  others  for  future  disposition  under  trust), 
w.  48  etnt.  084.  On  the  scope  of  sec,  3 or  this  act,  see  Memo,  bob . - . 
August  27,  loss  (Southern  Ute:  interpreting  Act  of  June  IS,  18S0.  21 
Stat,  100;  Act  of  February  20,  1805,  28  Stut.  G7T),  and  see  54  I.  , n0 
(1931). 

535  2l  Stat  190, 

GMOp.  Soh  I.  D.f  M. 20798,  June  15,  1938  (50  I.  p#  830).  The  restora- 
tion made  pursuant  to  this  opinion  was  superseded  by  the  Act  of  June 
1938,  52  Stat.  1209. 


allotments  and  where  allotments  occurred  outside  the 
reservation,  the  Indians  were  to  he  charged  a price  of 
$1-25  an  acre  to  he  paid  from  the  proceeds  of  the  hind 
sold  from  the  Colorado  Ute  Reservation.  The  allotments 
off  the  reservation  were  therefore  in  the  nature  of  lieu 
allotments,  and,  in  the  case  of  the  Uiioompaligre  Utes, 
were  made  only  because  of  the  fact  that  insufficient  agri- 
cultural la  nils  'were  found  within  the  Colorado  Ute  Reser- 
vation. (See  Report  of  the  Commissioner  of  Indian 
Affairs,  ISSI,  at  19,  325,  ci  scq.) 

The  fact  that  the  Act  of  I8S0  and  the  subsequent  Act  of  1882 
provided  that  the  lands  ceded  “shall  he  hchl  and  deemed  to  be 
public  lands  of  the  United  States”  was  held  not  to  affect  the 
conclusion  that  the  lands  in  question  were  lands  in  which  the 
Indian  tribe  retained  an  interest: 

Surplus  lands  ceded  to  be  disposed  of  for  the  Indians  are 
in  fact  qualified  public  lands  and  also  qualified  Indian 
lands  They  are  public  lands  in  that  the  United  States 
has  tiie  legal  title  and  has  secured  from  the  Indians  a 
release  of  their  right  of  occupancy  and  has  arranged  to 
dispose  of  them,  but  they  are  not  public  lands  in  the  full 
sense  of  the  term  ns  they  are  to  be  disposed  of  only  in 
limited  ways  and  upon  certain  conditions.  Minnesota,  v, 
Hitchcock,  supra*  It  should  be  noted  that  both  the  J8S0 
and  the  1882  acts  concerning  the  Ute  land  qualified  the 
reference  to  the  land  as  public  land  and  subject  to  dis- 
posal under  the  public  land  laws  by  stated  conditions  and 
restrictions.  (Pp=  838-839. ) 

Where,  coded  lands  are  held  by  the  United  States  to  he  dis- 
posed of  for  the  benefit  of  an  Indian  tribe,  all  proceeds  from 
the  land  belong.  In  equity,  to  the  Indian  tribe.637  No  part  of 
mch  proceeds  accrue  to  the  state  In  which  the  lands  are  located, 
although  such  state  is  entitled  to  proceeds  from  the  sale  of  ordi- 
nary “public  lands”.638  Where  such  lands  are  subjected  by 
statute  to  a fiowage  easement.  Congress  has  provided  for  pay- 
ment of  damages  to  the  tribe.630 

Where  surplus  lands  are  disposed  of  as  a result  of  fraud,  the 
Secretary  of  the  Interior,  under  proper  statutory  authorization, 
may  sue  on  behalf  of  the  tribe  to  recover  the  lands  lost  or  the 
value  thereof.5*0 

The  equitable  right  to  the  value  of  lands  erroneously  disposed 
of  is  vested  In  the  Indian  tribe. 641 

Whore  unsold  ceded  lands  are  held  to  be,  in  equity,  the  prop= 
ertv  of  the  tribe,  it  has  been  administratively  determined  that 
uni'll  lands  arc  within  the  scope  of  the  leasing  provisions  of 
approved  tribal  constitutions. wz 

The  equity  in  ceded  lands  is  vested  in  the  tribe  entitled  to  the 
proceeds  therefrom,  rather  than  the  tribe  or  band  making  the 
original  cession,  and  ceded  lands  restored  to  tribal  ownership 
pursuant  to  section  3 of  the  Act  of  June  18,  1984  s43  become  the 
property  of  the  tribe  entitled  to  the  proceeds  therefrom.6** 

The  manner  in  which  ceded  lands  are  to  be  disposed  of  is  for 
Congress  to  determine,  so  long  as  the  promised  benefits  accrue  to 


ht  On  «?oi  I D M2G075,  August  5,  1930  (53  1.  P.  154)  (Flathead)  S 
p . Frederick  sen  48  L D 440  (1022).  Of.  Minnesota  National  Foi> 
^ k nt;T  r95  (10H)  deeded  lands  Classified  as  National  Forest 
under  Jurisdiction  of  Secretary  of  Agriculture)  ; Ohmcwa  InMvn*  of 

'stK  5 arsiar^i^  r.  ■» 
z&z'xl i’-.isr™.  — ~ m « » 

MM,  M 0.  S ™ ><>»»>.  »’■«•  ” «• 

CIs.  150  (1933)  ; rehearing  den.  295  V.  S.  769  (1935). 

543  Memo.  Acting  Sol.  I.  !>.,  May  25,  J937. 

5H  on  °soiStIltD98M2nG16,  February  1 9,  1938;  Memo.  Bob  Off.  I.  D-, 
jalliml:v  22  1936.  To  tile  effect  that  proceeds  of  ceded  lands  are  due 
» unking  the  last  cession.  In  the  absence  of  clear  contrary 
provisions  in  the  governing  statute,  treaty,  or  agreement,  see  United 
States  v.  CUoataw  Nation,  179  TJ.  S.  494  (1900). 
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thv  tribe/43  Whether  ceded  hinds  are  subject  to  preemption  laws 
applicable  to  the  pubiU;  rirmmiii  genera  1 Iy 648  or  exempt  from 
such  lawn  depends  upon  the*  Minns  of  the  cession  ns  well  as  the 
applicable  public  hi  ml  laws. 

Where  Indium*  “rede  and  convey”  certain  lands  to  the  United 
Ptiircs  “in  compliance  with  the  desire  of  the  United  States  to 
locate*  other  Indians  mid  frccilmcn  tliereon”  849  it  has  been  held 
that  such  lands  become  the  property  0f  the  United  States  hut  are 
,u,t  su,>jeet  to  preemption  rights  as  a part  of  the  public  domain 
iUid  am  Indian  country”  within  the  meaning  of  criminal  trespass 
laws,™ 

Where  tin*  Indians  making  the  cession  are  given  a certain 
period  within  which  they  may  select  a portion  of  the  ceded 
land  for  their  own  use,  it  lias  been  said  that  “until  this  privilege 
was  exhausted,  the  land.  In  any  proper  sense,  belonged  to  them,” 
tmd  accordingly  it  has  been  held  that  during  such  period  the 
lands  arc  not  subject  to  “preemption"  ns  public  domain  lands.650 

It  has  been  administratively  determined  that  ceded  lands  in 
which  an  rmlian  tribe  retains  an  equity  may  be  temporarily  with- 
drawn from  entry  as  “public  lands”  under  the  Act  of  June  05 
IDIO.®* 1 * * *  ’ 

Cession  agreements  in  acts  of  Congress  arc  generally  construed 
as  contracts,’  ’- and  where  provision  is  made  for  subsequent  tribal 
consent,  the  agreement  becomes  effective  as  of  the  time  when 
such  consent  is  given,  although  formal  proclamation  of  such 
consent  may  be  delayed.0®8 


Statutes  governing  appraisement  of  ceded  lands  for  purposes  of 
J1™  in  : Reappraisal  of  Laud  within  Indian  Reservation 

dH  Op.  A.  G.  5GG  (1931)  ; Stone  Peiihitm,  46  L.  D.  375  (1038)  ■ On 

lM,2S028*  Mn>'  24,  1935.  Example  of  statute  extending 
34  H tat  '78 1 hlWS  t0  cedPfl  Indian  lanfls  is  Act  of  March  39,  1900, 

^Stroud  v,  Missouri  Ft,  A if  G.  It.  Co.,  23  Fed.  Cits,  No.  13547  (C.  C. 
Kan.,  3Sii)i  Armmcorthu  V.  MUnouri  River  Ft,  ff.  d G,  R On  1 Fed 
Cun,  No.  550  (O,  c.  Kan.,  1879), 

■5'  ->ded  Indian  landH  were  Held  to  he  exempt  from  the  preemption 
act  of  September  4,  1843 , 5 Star.  453;  rp  alii  biff  v.  Chandler  160  U S 
394  f 181)0).  Such  lands*  wore  likewise  hold  to  be  exempt  from  the  pre- 
emption provisions  at  the  Act  of  April  12,  1815,  3 Stat,  121  ; Hat  Springs 
92  U.  S,  098  (1875).  ’ ' 

'■^rJ  rent.v  «»f  March  21,  386G,  with  the  Seminolcs,  14  Stat.  755. 

United  Slate#  v.  Pnymu  8 Fed.  883  ( D.  C.  W,  D.  Ark.,  1881)’ 
hVi/7,-rr  v,  Ifnishmo,  1(5  Wall.  430,  443  (1872), 

30  Shit.  847.  Memo,  Sol.  I,  B,.  September  17,  1034, 

, hidittna  v.  United  Statr.%  170  U.  S,  1 (1898)  (time  of 

exrliangn  and  removal).  Of,  also.  Oklahoma  v.  Texas,  258  U S 574 
0922)  (conveyance  or  tribal  land  by  United  States  construed  In  ac- 
cordance with  laws  of  state  in  which  land  Is  situated) 

“"Great  Sioux  Reservation,  19  Op.  A.  G.  487  (1890).’  See  Chapter  14 

M-C.  n.  F t 


The  question  of  civil  and  criminal  jurisdiction  over  ceded,  lauds 
involves.  In  addition  to  the  question  of  property  rights  discussed 
in  the  Ash  Sheep  case,  other  cjueRfions  which  ore  separately 
treated  in  Chapters  IS  and  ID. 

That  reserved  rights  to  hunt  and  fish  on  lands  sold  by  an 
Indian  tribe  are  property  rights,  rather  than  rights  of  sov- 
ereignty, and  lire  therefore  to  ho  exercised  under  the  police 
power  of  tin*  state,  was  decided  in  the  case  of  Kennedy  v. 
Meeker.***  In  that  case  the  United  States,  on  behalf  of  the 
plaintiff  Indians,  sought  to  maintain  that  lands  sold  by  the 
Senecas  with  reservation  of  hunting  and  fishing  rights  “became 
thereby  subject  to  a joint  property  ownership  and  the  dual  sov- 
ereignty of  the  two  peoples,  white  and  red,  to  fit  the  case  in- 
tended, however  infrequent  such  situation  was  to  ho.”0*5  The 
opinion  of  the  Court,  prepared  by  Hughes,  J„  and  read  by  White, 
O. «/,,  declared : 

We  are  unable  to  fake  this*  view.  It  is  sntd  that  the 
State  would  regulate  the  whites  and  that  the  Indian  tribe 
would  regulate  its  members,  but  if  neither  could  exercise 
authority  with  respect  to  the  other  at  the  Incas  in  quo, 
either  would  be  free  to  destroy  the  subject  of  the  power. 
Such  a duality  of  sovereignty  instead  of  maintaining  in 
erieh  the  essential  power  of  preservation  would  in  fact 
deny  it  to  both, 

* _ * * do  not  think  that  it  is  a proper  construction 

of  the  reservation  in  the  conveyance  to  regard  it  as  nn 
attempt  either  to  reserve  sovereign  prerogative  or  so  to 
di>'hle  the  inherent  power  of  preservation  as  to  make  its 
competent  exercise  impossible.  Rather  are  we  of  the 
opinion  that  the  clause  is  fully  satisfied  by  considering  it: 
a reservation  of  a privilege  of  fishing  and  hunting  upon 
the  granted  lands  in  common  with  the  grantees,  and 
olhers  to  whom  the  privilege  might  he  extended,  but  snh- 
ject  nevertheless  to  that  necessary  power  of  appropriate 
regulation,  ns  to  all  those  privileged,  which  inhered  in 
the  sovereignty  of  the  State  over  the  lands  where  the 
privilege  was  exercised,  This  was  clearly  recognized  in 
x hi  ted  States  v.  Whiatut,  IDS  IT,  & 371,  384,  where  the 
court  in  sustaining  the  fishing  rights  of  the  Indians  on 
the  Columbia  lliver,  under  the  provisions  of  the  treaty 
between  the  United  States  and  the  Yakima  Indians  rati 
tied  in  1S5D,  said  (referring  to  the  authority  of  the  State 
of  Washington)  : "Nor  does  it”  (that,  is,  the  right  of  Tak- 
ing fish  at  all  usual  and  accustomed  p] nee*')  “restrain 
the  State  unreasonably,  if  at  all,  in  the  regulation  of  the 
l ight.  It  only  fixes  in  the  land  such  easements  as  enable 
the  right  to  be  exercised."  (Pp,  503,  504.) 


^241  U.  g,  556  (1918).  For  a further  discussion  of  tribal  Hunting 
and  Ashing  rights,  see  Chapter  14,  sec.  7 * and  see  Chanter  3 see  2 
^ Ibid,  p.  563.  * 


SECTION  22.  TRIBAL  RIGHTS  IN  PERSONAL  PROPERTY5*6 * 


The  first  white  explorers  traders,  settlers,  and  lawyers  found 
the,  Indians  possessing  not  only  lands  but  various  valuable 
chattels,  such  ns  furs,  provisions,  tobacco,  wampum,  and,  in 
some  parts  of  the  country,  slaves.  Apparently  no  attempt  was 
ever  made  to  claim  ownership  of  these  chattels  in  the  name 
of  the  sovereign,  as  was  done,  from  time  to  time,  with  Indian 
lamis.  Possibly  this  may  be  ascribed  to  the  fact  that  the 
India  us  themselves  had  more  definite  notions  of  ownership  with 
respect  to  chattels  than  they  had  with  respect  to  land,  or  perhaps 
we  may  find  a more  adequate  explanation  in  the  historic  fact 
thnt  the  feudal  system  was  always  pretty  closely  tied  to  laud 
and  never  developed  n theory  of  “seizin”  and  “fees”  with  re- 
epect  to  personal  r^'perty.  Whatever  the  reason,  the  result  is 

-t.a For  region!  ions  regarding  tribal  moneys,  see  25  C,  F,  R 
gubchaptor  s.  J ’ 


that  we  are  at  least  spared  the  confusions  that  the  theory  of 
seizin  and  fees  has  introduced  into  Indian  land  law.  If  an 
Indian  tribe  or  clan  owns  a saint's  picture057  or  a herd  of  cattle, 
no  matter  how  many  limitations  the  law  may  put  upon  the 
disposition  of  the  property,  nobody  will  explain  the  limitation 
in  terms  of  a "fee  in  the  sovereign.” 

Apart  from  this  difference,  the  ownership  of  personal  prop- 
erty  by  an  Indian  tribe  raises  problems  essentially  similar  to 
those  raised  by  tribal  ownership  of  realty. 

The  same  diversity  noted  in  the  types  of  interest  in  real 
property  held  by  an  Indian  tribe  is  found  with  respect  to 
personalty  in  tribal  ownership. 

The  essential  distinctions  between  tribal  property  and  public 

Pueblo  of  Laguna  v.  Pueblo  of  Acoma,  1 N,  M,  220  (1857). 
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property,  which  we  have  noted  in  the  field  of  realty,  nre 
paralleled  in  tli«  field  of  personalty. 

The  distinction  between  property  vested  in  the  tribe  ns  an 
entity  rind  property  Hold  by  tribal  members  In  common  is 
likewise  repented  In  the  field  of  personalty. 

The  question  of  who  composes  the  tribe  in  which  personal 
property  is  vested  does  not  differ  In  principle  from  the  parallel 
question  which  we  have  considered  in  the  field  of  real  property. 

The  problems  rained  by  the  concept  of  “equitable  ownership 
in  tribal  realty  are  repeated  with  respect,  to  equitable  ownership 
of  tribal  funds  and  other  personal  property. 

Possibly  a peculiar  problem  is  raised  in  the  field  of  tribal 
personalty  by  the  question  of  when  interest  is  payable  on  tribal 
funds  holds  by  the  United  States,  although  this  problem  shows 
a basic  similarity  to  the  problem  of  the  right  to  the  proceeds 
of  land  held  by  the  United  States  in  trust,  for  an  Indian  tribe. 

Another  problem  that  may  appear  peculiar  to  the  field  of 
tribal  personal  tv,  but  is  in  fact  basically  analogous  to  problems 
in  the  field  of  tribal  realty,  Is  that  of  creditors’  claims  against 
tribal  funds. 

Because  of  these  numerous  parallels,  it  should  be  possible  to 
deal  with  the  foregoing  questions  rather  briefly,  relying  upon 
analyses  already  made  with  respect  to  real  property. 

A,  FORMS  OF  PERSONAL  PROPERTY 

The  personal  property  of  Indian  tribes  probably  comprises 
all  tile  forms  of  personal  property  known  to  non-Indians, 
including  bonds,  notes,  mortgages,  moneys,  credits,  shares  of 
stock,  ehoses  in  action,*5*  and  herds/80 

A tribe  may  have  an  equitable  interest  in  personal  property 
held  by  the  United  States  or  by  some  other  party,  and,  con- 
versely, an  Indian  tribe  may  have  in  its  possession  funds  which 
it  holds  as  trustee. 

Thus  a tribe  may  hold  funds  as  a trustee  to  carry  out  projects 
for  the  rehabilitation  of  needy  Indians/'*0 

Of  all  forms  of  property  held  by  an  Indian  tribe,  it  Is  prob- 
able that  n principal  focus  of  discussion  and  controversy  has 
been  the  category  of  ehoses  in  action  and,  in  particular,  claims 
against  flio  United  States  and  against  other  tribes/81 

B.  TRIBAL  PROPERTY  AND  FEDERAL  PROPERTY 

As  with  realty,  the  distinction  between  personal  property  of 
an  Indian  tribe  and  public  property  of  the  United  States  has 
been  recognized  in  a wide  variety  of  cases. 

The  distinction  between  tribal  funds  and  public  moneys  of 
the  United  States  was  the  basis  of  the  decision  in  Quick  Bear 

cs*  gee,  for  example,  Act  of  June  10,  1872,  17  Stat.  388  (sale  of 

0toTdebVs  m Utrillo  created  by  the  appropriation  of  tribal  funds  for 
navment  of  irrigation  construction  charges  on  allotted  lands,  see  Act 
nf  luiie  4,  1020,  sec.  8,  41  Stat,  751,  753.  See  also  Act  of  March  3, 
1021,  sec.  6,  41  Stat.  1855,  and  sec  Chapter  12  sec.  7,  To  the  effect 
that  A tribe  may  transfer  or  assign  debts  owing  from  the  United  States 
on  the  same  basis  as  a private  person,  see  Assignability  of  Indebtedness- 
Cherokee  Nation,  20  Op.  A.  G,  749  (1894), 

» gee  for  example,  Act  of  April  27,  1904,  33  Stat.  352,  353  (Crow) , 
mo  ggg  Letter  of  Acting  Secretary  I.  O.  to  United  States  Employees 
Compensation  Commission,  July  9,  1937,  analyzing  loans  and  grants 
to  Indian  tribes  made  pursuant  to  the  Emergency  Relief  Appropriation 
Act  of  April  S,  1935 


L iiR1  I4 

Thi'so  agreements  are  known  as  trust  agreements  and  contain 
the  following  significant  provisions:  The  United  States  grants 
to  the  trlhe  nil  of  the  allocation  of  emergency  funds  required 
1%  invar  tho  cost  of  the  approved  projects  excepting  such  part 
of  the  cost  as  represents  necessary  administrative  and  supervisory 
expenses.  The  grant  is  made  subject  to  the  condition  that  it 
will  be  used  for  only  the  approved  projects  and  that  the  project^ 
will  be  carried  on  under  the  regulations  and  supervision  of  the 

Indian  Office.  . ,aT, 

And  see  See.  24  Of  this  chapter. 

See  Chapter  14,  sec.  G, 

O 

ERIC 


V.  Lcupp.m  In  that  ruse  the  Supreme  Court  held  that  payments 
to  the  Bureau  of  Catholic  Indian  Missions  for  the  care,  educa- 
tion, and  maintenance  of  Indian  pupils  was  not  in  violation  of 
statutory  provisions  wliieli  declared  it  -‘to  Do  the  settled  policy 
of  the  Government  to  hereafter  make  no  appropriation  what- 
ever for  education  In  any  sectarian  school.” m The  Supreme 
Court  said : 

These  appropriations  rested  on  different  grounds  from 
the  gratuitous  appropriations  of  public  moneys  under  the 
heading  “Support  of  Schools.”  The  two  subjects  were 
separately  treated  in  each  act,  and,  naturally,  as  they  are 
essentially  different  in  character.  One  is  the  gratuitous 
appropriation  of  public  moneys  for  the  purpose  of  Indian 
education,  but  the  “Treaty  Fund”  is  not  public  money  In 
this  sense.  It  is  the  Indians’  money,  or  at  least  is  dealt 
with  by  the  Government  as  If  it  belonged  to  them,  ns 
morally  it  does.  It  differs  from  the  "Trust  i mid  m 
this:  The  “Trust  Fund"  lias  been  set  aside  for  the  Indians 
and  the  income  expended  for  their  benefit,  which  expendi- 
ture required  no  annual  appropriation,  the  whole 
amount  due  the  J udin  ns  for  certain  tend j g£*»«5»  “ff 

propria  ted  in  one  lump  sum  by  the  net  of  18b.),  2d  stat,  bbs, 
chan.  405.  This  "Trust  Fund"  is  held  for  the  Indians 
and  not  distributed  per  capita,  being  held  as  property  in 
common.  The  money  is  distributed  hi  accordance  with 
the  discretion  of  the  Secretary  of  the  Interior,  but  really 
belongs  to  the  Indians.  The  President  declared  it  to  be 
the  moral  right  of  the  Indians  to  have  this  “Trust  Fund 
applied  to  the  education  of  the  Indians  in  the  schools  of 
their  choice,  and  the  same  View  was  entertained  by  the 
Supreme  Court  of  the  District  of  Columbia  and  the  Court 
of  Appeals  of  the  District.  But  tho  "Treaty  Fund  has 
exactly  the  same  characteristics.  They  are  moneys  be- 
longing really  to  the  Indians.  They  are  the  price  of 
In n(i  ceded  by  the  Indians  to  the  Government.  I lie  only 
difference  is  that  in  tho  "Treaty  Fund"  tlic  debt  to  the 
Indians  created  mid  secured  by  the  treaty  is  paid  by 
annual  appropriations.  They  are  not  gratuitous  appio- 
nidations  of  public  moneys,  but  the  payment,  as  we  repeat, 
of  a treaty  debt  In  installments.  We  perceive  no > Justifi- 
cation for  applying  the  proviso  or  declaration of  policy 
to  the  payment  of  treaty  obligations,  the  two  things  being 
distinct  and  different  In  nature  and  having  no  relation  to 
each  other*  except  that  both  are  technically  appropria- 
tions. <Pp.  sa  8i.) 

Since  the  decision  in  QvieJi  Bear  v.  Leupp,  the  Bureau  of  Indian 
Affairs  has  continued  to  make  payments  to  sectarian  schools  out 
of  Indian  “trust”  or  "treaty”  funds,  at  the  request  of  the  adult 
Indians  concerned.  Justifications  for  such  expenditures  have 
been  regularly  presented  to  Congress  in  hearings  on  Indian 
appropriations  and  regularly  approved.*" 

In  the  case  of  United  States  v.  Sinnott “ where  the  United 
States  sought  to  recover  upon  on  Indian  agent’s  bond  by  reason  of 
the  agent’s  failure  to  deposit  certain  timber  sale  proceeds  in  the 
United  States  Treasury,  tlic  court  found  for  the  defendant,  on 
this  issue,  declaring : 

The  mill  at  which  this  lumber  was  sawed  was  erected  by 
the  United  States  for  tlio  Indians  of  tins  reservation  m 
pursuance  of  the  treaty  with  the  Umpquas,  of  Novembei 
09  1854  (10  St-  1125,)  and  that  with  the  Mollallas,  of 
December  21,  1885,  (12  St  981,)  and  hi  fact  beings  to 
them  ; and  therefore.  In  my  judgment,  such  lumber  was  not 
the  “property”  of  the  United  States,  within  the  purview 
of  section  8618  of  the  Revised  Statutes,  which  requires  the 
proceeds  of  any  sale  thereof  to  be  conveyed  into  the  treas- 
ury * nor  was  the  money  received  tuerefor,  received  for 
dm ’use  of  the  United  States,”  within  the  purview  of 
section  8817  of  the  Revised  Statutes.  (Pp.  So-80. ) 


WArt  of  June  109°is6l3,  29  Stnt.  321,  343:  Act  of  June  7,  1897  SO 
stat  G3  70  • similar  provisions  aro  found  in  more  recent  appropriation 
acts,  e.  g„  Act  Of  March  2,  1D17,  39  Stat.  969,  988. 

art*  Op.  Sol.  I.  D„  M. 27014,  August  1,  1933.  See  Chapter  i~,  gee.  — 

5®  26  Fed,  84  (C.  C.  Ore,  1886). 
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In  a somewhat  similar  ease,  the  United  States  Supreme  Court 
declared : -®e 

The  moneys  paid  for  the  Indian  lands  were  trust  moneys, 
not  public  moneys.  They  were  at  all  times  in  equity  the 
moneys  of  the  Indians,  subject  only  to  the  expenses  in- 
curred by  the  United  States  for  surveying,  managing,  and 
soiling  the  lands,  (P,  693.) 

G.  TRIBAL  OWNERSHIP  AND  COMMON  OWNERSHIP 

Tribal  funds,  like  tribal  lands,  are  the  property  of  the  tribe 
as  an  enfity  rather  than  common  property  of  the  individual 
members,507 * 

This  gonernl  rule,  however,  does  not  settle  the  question  of 
when  a particular  treaty  or  statute  Is  to  be  construed  as  estab- 
lishing tribal  property  rights  in  a given  fund,  for  instance,  and 
when  individual  rights  are  established.  The  problem  is  apt  to 
become  acute  when  the  treaty  or  statute  in  question  refers  to 
“Indians”  in  the  plural  instead  of  to  a tribe  in  the  singular. 

In  the  ease  of  Chippewa  Indians  of  Minnesota  \\  United  States™ 
a possible  ambiguity  in  the  original  statute45®  requiring  payments 
to  “the  Chippewa  Indians  in  the  State  of  Minnesota”  was  resolved 
by  the  Supreme  Court  in  view  of  a sustained  course  of  adminis- 
trative dealings  treating  the  funds  in  question  as  the  property 
of  the  tribe  rather  than  of  individuals. 

Ordinarily  a treaty  promise  to  make  annuity  payments  to  a 
tribe  per  capita  does  not  establish  vested  rights  in  individual 
members  of  the  tribe,  and  no  such  vested  right  is  established  by 
the  general  statute  requiring  that  payment  of  annuities  be  made 
directly  to  the  Indians  rather  than  to  agents  or  attorneys."9 
Therefore  individual  members  who  separate  from  the  tribe  for- 
feit a legal  claim  to  annuities."1  As  was  said  in  the  case  of 
The  See  and  Fox  Indians,™  per  Holmes,  J.: 

The  Government  did  not  deal  with  individuals  but  with 
tribes.  Blackfoa  filer  v.  United  States,  190  U.  S.  368,  377. 
See  Fleming  v.  McCurtain,  215  U.  S.  56,  The  promises 
in  the  treaties  under  which  the  annuities  were  due  were 
promises  to  the  tribes.  Treaties  of  November  3,  1804 
7 Bint  84;  October  21,  1837,  7 Stat  040;  October  11,  1842, 

7 Stat.  596.  Bee  treaty  of  October  1,  1850,  15  Stat.  467. 
(P.  484.) 

* * * m m 

The  treaty  contracts  on  which  the  plaintiff’s  claims  are 
founded  gave  rights  only  to  the  tribe,  not  to  the  members. 

It  was  an  accepted  and  reasonable  rule,  especially  in  the 
days  when  Indians*  wars  still  were  possible  and  "trouble- 
some, that  payments  to  the  tribe  should  be  made  only  at 
their  reservation  and  to  persons  present  there.  The  acts 
of  1852  and  J8G7  did  not  shift  the  treaty  rights  from  the 
tribe  to  tlie  members,  create  new  rights  or  enlarge  old 
ones.  The  payments  up  to  1884  had  the  sanction  of 
statute.  The  act  of  4884  no  more  created  individual 
rights  than  did  the  acts  of  1S52  and  1867.  It  confined 


000  United  States  v,  Brindle , ilO  U.  g.  688  (1884), 

™ Dukes  v,  Qoodall,  5 Hid.  T.  14B  (1904)  (holding  Individual  Choctaw 
has  no  such  interest  in  tribal  property  as  will  justify  representative  suit 

to  prevent  improper  additions  to  tribal  rolls)  ; Seminole  Indians Modifi- 

ealion  of  Agreement  With,  20  Gp.  A.  G.  340  (1907)  ; see  Parks  v.  Rasa, 
11  How.  362,  374  (1850).  And  ef.  Muskrat  v,  U?iited  States,  219  U.  S.  346 
(1911),  rev’g  44  C.  CIS,  137  (1909)  (holding  unconstitutional  provision 
hi  the  Appropriation  Act  of  March  1,  1907,  34  Stat.  1015,  1028,  con- 
ferring jurisdiction  upon  the  Court  of  Claims  and  the  Supreme  Court  to 
determine  the  constitutionality  of  the  Act  Of  April  26,  1900,  34  Stat,  137, 
as  amended  by  Act  of  June  21,  1906,  34  Stat.  325,  adding  new  members 
to  Cherokee  rolls). 

™3Q7  U.  & 1 (1939). 

p,etfl  Act  of  January  14,  1889,  20  Stat  642. 

570  Act  of  August  30.  1852,  sec.  3,  ID  Stat.  41,  56. 

^Sac  and  Fo w Indians  of  the  Mississippi  in  Iowa  v.  Sue  and  Fox 
Indians  of  the  Mississippi  in  Oklahoma,  220  U.  S.  481  (1911),  nff’g. 
43  C.  CIs,  287  (1010). 


its  benefits  to  “original  Sacs  and  Foxes  now  in  Iowa,” 
nnd  mode  the  Secretary  of  the  Interior  the  judge. 
(Fp.  489-490,)  b 

D.  TRIBAL  INTEREST  IN  TRUST  PROPERTY 

Numerous  statutes  refer  to  funds  held  by  the  United  States  for 
an  Indian  tribe  ns  “trust  funds”  and  to  the  Secretary  of  the 
Treasury  or  the  Secretary  of  tlie  Interior  as  “custodian.” 673 
The  strict  language  of  “trust”  is  not,  however,  necessary  to 
establish  a trust  relationship  between  the  United  States  and  the 
trihe  where  tribal  personal  property  is  held  by  the  United  States. 

Incidents  of  the  trust  or  depositary  relationship  are  found 
in  statutes  providing  for  payments  out  of  the  Treasury  to  replace 
bonds  held  by  tlie  Secretary  of  the  Interior  for  an  Indian  tribe 
and  stolen  while  in  his  custody, or  to  compensate  for  the 
defaults  of  states  on  state  bonds,675 

E,  THE  COMPOSITION  OF  THE  TRIBE 

As  has  been  already  noted,  the  question  of  what  individuals 
are  entitled  to  share  in  tribal  personal  property  does  not  differ 
essentially  from  the  parallel  question  considered  with  respect 
to  realty,570  The  chief  difficulties  with  respect  to  the  proper 
distribution  of  tribal  funds  have  arisen  in  connection  with  the 
amalgamation  of  distinct  tribes,577  the  splitting  of  single  tribes,67* 
and  tlie  loss  of  membership  by  or  adoption  of  particular  individ- 
uals. 

Where  several  tribes  or  bands  are  interested  in  a single  fund, 
Congress  1ms  sometimes  provided  for  distribution  in  accordance 
willi  respective  numbers.570 

The  interest  of  the  various  groups  of  Oherokees  in  national 
funds  has  been  a source  of  legislation  680  and  litigation  oai  for 
many  years. 

Special  statutes  occasionally  provide  for  the  payment  of  shares 
of  tribal  funds  to  persons  newly  added  io  tribal  rolls.* * * * * 6” 

F.  INTEREST  ON  TRIBAL  FUNDS 

When  tribal  funds  are  held  by  the  United  States  for  the  bene- 
fit of  the  tribe,  tho  question  frequently  arises  whether  interest 
on  such  funds  is  due  to  the  tribe  and,  if  such  be  the  ease,  what 
the  appropriate  rate  of  interest  may  be.  Ordinarily  this  question 
nmst  answered  by  reference  to  the  terms  of  the  treaty,  aet 

573  Act.  of  June  10.  1876,  19  Slat.  58;  Act  of  June  16,  1880,  sec.  2, 

21  Stab  291,  292  (Great  and  Little  Osage). 

™ Act  of  July  12,  1862,  gee,  1,  12  Stat,  539,  640  (Kaekaskfas,  Feorias, 
Pianbegliaws,  and  Wens), 

"■Thus  the  Act  of  March  3,  1845,  5 Stat  766,  777,  Includes  an  appro- 
priation “To  make  good  the  interest  on  investments  ia  State  Stocks 
and  bonds,  for  various  Indian  tribes,  not  yet  paid  by  the  States,  to  be 
reimbursed  out  of  the  interest  when  collected  * * Act  of 

August  31,  1842,  5 Stat.  578  (Wynndott), 

670  £ee,  1,  supra. 

677  See  e,  fh,  Act  of  January  19,  1891,  26  Stat.  720  (division  of  Sioux 
Nation). 

&fs  See  e.  Treaty  of  July  19,  1866,  with  Cherokee  Nation,  14  Stat, 
799  (Incorporation  of  friendly  tribes). 

Treaty  of  July  27,  1853,  with  Comanche,  Kiowa,  and  Apache  In= 
dinns,  Art.  6,  10  Stat.  1013.  1014*  Act  of  January  IS,  1881,  sec.  3, 

21  Stat,  315,  310  (Winnebago)  ; of.  Treaty  of  August  25,  1828,  Art.  2, 

7 Stat.  315,  316  (Winnebago,  Fotawatomie,  Chippewa,  and  Ottawa  In- 
dians) i of.  also  Aet  of  Mnrck  2,  1889,  sec,  2,  20  Stat.  1013,  101D  (United 
Peering  and  Miamieg). 

500  See  Act  of  August  7,  1882,  22  Stat,  302.  328:  Aet  of  March  3. 
1883,  22  Stat.  582,  585-586;  Act  of  August  23,  1994,  28  Stat  424 
441,  451. 

W1  Cherokee  Nation  v.  mackfeatlier,  155  U.  S.  2 IS  (1894)  ; Oterotee 
Nation  V.  Journey  cake,  155  U,  S,  190  (1894)*  nff’g,  Jaurncycake  y 
Cherokee  Nation t 28  0,  CIs,  281  (1893). 

633  Act  of  June  2,  1924,  43  Stat,  253  (Cheyenne  and  Arapaho). 
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of  Congress,  or  agreement  by  winch  the  fund  in  question  was 
established,*** * 3 

Under  some  treaties  what  amounted  to  interest  payments  were 
designated  "annuities.” 6,4 

The  Act  of  April  i,  3880“  authorized  the  Secretary  of  the 
Interior  to  deposit  such  funds  in  the  United  States  Treasury,  in 
lien  of  investment,  with  a provision  that  interest  should  be 
payable  “semiannually  * * * at  the  rate  per  annum  stipu- 

lated by  treaties  or  prescribed  by  law/’  The  Act.  of  February 
12,  1029, ^ as  amended  by  tlie  Act  of  June  13,  1930,*57 *  provides 
for  the  payment  of  simple  interest  at  the  rate  of  4 per  centum  per 
annum  on  tribal  funds,  "upon  which  interest  is  not  otherwise 
authorized  by  law*”  058 

When  tribal  funds  held  by  the  United  States  were  segregated 
for  pro  rata  distribution  and  deposited  in  banks,  section  23  of 
the  Act  of  May  25,  1018, 580  required  as  a condition  of  the  deposit 
that  the  bank  agree  to  pay  interest  on  such  funds  "at  a reasonable 
rate.”  Subsequently,  section  324  (c)  of  the  Banking  Act  of 
1935  600  prohibited  payment  of  interest  by  member  banks  of  the 
Federal  Reserve  System  on  demand  deposits?  and  repealed  so 
much  of  existing  law  as  requires  the  payment  of  interest  with 
respect  to  any  funds  deposited  by  the  United  States  * * * 

is  Inconsistent  with  the  provision  of  this  section  as  amended.” 
It  was  administratively  determined  that  this  statute  superseded 
the  requirement  of  interest  payment  on  funds  on  demand  deposit 
in  such  banks,  and  that  such  funds  might  lawfully  he  deposited 
in  banks  not  paying  interest  thereon,6”  This  holding  was  limited 
to  hanks  which  are  members  of  the  Federal  Reserve  System, 663 
and  bad  no  application  to  tribal  funds  not  segregated  for  pro 
rata  distribution,  as  to  which  a fixed  interest  is  due  to  the  tribe. 

The  Act  of  June  24,  1938, cu3  authorized  the  Secretary  of  the 
Interior  to  withdraw  from  the  United  States  Treasury  and  to 
deposit  in  banks  tribal  funds  "on  which  the  United  States  is 
not  obliged  by  law  to  pay  interest  at  higher  rates  than  can  be 
procured  from  the  banks.” 

Although  the  right  of  an  Indian  tribe  to  interest  in  connection 
with  recovery  against  the  United  States  is  beyond  the  scope  of 
this  chapter,  we  may  note  the  general  rule  laid  down  by  Taft, 
C J.,  in  Cherokee  Nation  v.  United  States  based  upon  section 
177  of  the  Judicial  Code: 

m * * we  should  begin  with  the  premise,  well  estab- 

lished by  the  authorities,  that  a recovery  of  interest 


against  the  United  States  is  not  authorized  under  a special 
\ot  referring  to  tlie  Court  of  Claims  a suit  founded  upon 
si  contract  with  the  United  States  unless  the  contract  or 
the  act  expressly  authorizes  such  interest. 

G.  CREDITORS’  CLAIMS 

Tlie  question  of  whether  funds  due  to  or  held  in  trust  for  the 
tribe  by  the  United  States  should  be  subjected  to  the  claims  of 
creditors  has  been  expressly  covered  in  a number  of  special 
statutes  relating  to  tbe  disposition  of  such  funds.6*  In  a few 
eases  general  payment  by  the  Secretary  of  the  Interior  to  all  of 
the  creditors  of  a given  tribe  is  authorized,  but  generally  the 
statute  authorizes  payment  of  a designated  claim,  based  either 
upon  tribal  agreement,65*  or  upon  depredations.608  General  legis- 
lation on  depredation  claims  authorized  the  Court  of  Claims  to 
adjudicate  such  claims  in  suits  against  the  United  States,  with 
permission  to  interested  Indians  to  appear  us  parties  defend- 
ant.600 Judgments  rendered  against  Indian  tribes  were  to  be 
satisfied  out  of  annuities,  other  funds,  or  any  appropriations  for 
the  benefit  of  the  tribe,  and,  if  all  these  sources  failed,  from  the 
Treasury  of  the  United  States,  such  payments  to  he  reimbursable 
out  of  future  tribal  annuities,  funds,  or  appropriations.  There- 
after the  regular  appropriation  acts  authorized  the  Secretary  of 
the  Interior  to  make  payments  to  successful  claimants  under  the 
Act  of  March  3,  1891,  by  deducting  such  sums  from  tribal  funds, 
having  due  regard  for  the  educational  and  other  necessary 
requirements  of  the  tribe  or  tribes  affected/500 

The  general  rule  is  that  tribal  funds  held  by  the  United  States 
will  not  be  subjected  to  claims  of  third  parties  unless  payment 
of  such  claims  is  clearly  authorized  by  statute  or  treaty,851  or  by 
lawful  action  of  the  tribe  itself.603 


r,H3  gee  crow  Indians  of  Montana,  Modification  of  Agreement,  20  Op- 

A.  G..  517  (1893).  , _ - 

684  United  States  v.  Black  feather,  155  B.  8.  180  (1894),  revg.  Black- 
feather  v.  United  States,  28  C.  Cls.  447  (1893)  ; but  of.  gtoux  Indians 
v.  United  States,  277  TL  S,  424  (1928),  affg.  5S  C.  Cls.  302  (1923). 

^21  Stat.  70,  25  U.  B,  € 181. 

^45  Stat.  1184, 

ww  46  Stat.  584.  . . 

388  Bee.  2 of  this  act  fixes  the  same  interest  rate  for  “Indian  Money, 
Proceeds  of  Labor”  accounts  over  $500  (25  U.  S.  C 161b).  Secs.  3 &u 

4 relate  to  accounting  and  to  deposit  of  accrued  interest.  (25  U.  S.  G, 
IGlc,  181d). 

»»  40  Stilt.  501. 

^49  Stat,  684,  714=715. 
sm  Op.  Soh  1.  D.t  M. 28231,  March  12,  1936. 
ws  fjp,  Sol.  I.  D,,  M. 28519,  May  27,  1930. 
w»  52  Stat.  1037. 

270  U.  B,  476,  487  (1926), 


^For  an  example  of  such  expression  gee  United  States  V.  Black- 
feather,  155  U.  S.  180  (1894),  revg.  Blackfcather  V.  United  States,  28 
C Cls  447  (1893),  (holding  that  where  interest  la  due  on  the  proceeds 
of  land  ceded  by  the  tribe,'  to  be  sold  by  the  Federal  Government  In 
public  sale,  and  such  lands  are  actually  sold  at  private  sale  at  lower  price 
than  that  designated,  and  subsequently,  under  a special  jurisdictional 
act  it  is  adjudicated  that  the  tribe  is  entitled  to  the  difference,  the  tribe 
is  also  entitled  to  interest  thereon ; the  ease  being  brought  within  the 
exception  to  the  rule  above  cited,  by  a treaty  provision  for  the  payment 
of  ‘‘five  per  centum  on  the  amount  of  said  balance,  as  an  annuity,  ) 

of  .Tun©  22,  1854,  10  Slat.  781  (Sac  and  Fox)  } Act  of  June  16, 
1880,  21  Stat.  259,  277  (Cheyenne),  Act  of  May  16,  1874,  see.  1,  18 

St^Aci  of  August  5,  1882,  22  Stat.  728  (Kansas)  -Act  of  April  4, 
1888,  25  Stat,  79  (Pottawatomie)  ; Act  of  May  27,  190^,  32  Stat.  207 

(Menominee).  , . „ . 

mAct  of  March  3,  1883.  22  Stat,  804.  805  (Cheyenne  and  Arapabo)  , 

Act  of  March  8,  1885.  23  Stat.  478,  498  (Cheyenne  and  Arnpnho), 

Act  of  March  3,  2 891,  26  Stat.  851,  For  a discussion  of  tlie 
responsibility  of  tribes  for  depredations,  see  Chapter  14,  secs,  I,  6‘ 

«»  Act  Of  August  23,  1894,  28  Stat  424,  476  ; Act  of  June  S,  1896, 
29  Stat.  267,  806  - Act  of  February  9,  1900,  31  Stat-  7,  26 ; Act  of 
February  14,  1902,  32  Stat.  5,  27. 

coi  Claim  of  Board  of  Foreign  Missions  under  Treaty  with  the  Cherokee*, 
5 Op  A G.  268  (1850)  ; The  Cherokee  Fund  Not  Liable  for  Damages, 
etc*  3 Op.  A,  G.  431  (1839)  ; Transfer  of  Stocks  from  the  Chickasaw 

to  the  Choctaw  Fund,  3 Op,  A.  G.  591  (1840), 

<uj:To  the  effect  that  a tribe  may  assume  collective  responsibility  for 
debts  incurred  by  individual  members,  and  that  the  President,  at  the 
request  of  tbe  tribe,  may  turn  annuity  funds  over  to  the  creditor,  see  * 
Contracts  of  the  Potnwatomie  Indians,  6 Op.  A-  G.  49  (1853)  ; Contracts 
of  Indians,  6 Op.  A,  G.  462  (1854). 


SECTION  23.  TRIBAL  RIGHT  TO  RECEIVE  FUNDS 


The  right  of  an  Indian  tribe  to  receive  funds  or  other  personal 
property  from  the  United  States  or  from  third  parties  depends, 
of  course,  upon  the  language,  of  the  treaty,  statute,  or  agreement, 
in  which  such  promise  of  payment  appears.*0,  In  this  section 


The  right  of  an  Indian  tribe  to  recover  funds,  apart  from 
meat,  by  reason  of  torts  committed  against  it,  is  treated  elsewhere,  In 


we  shall  attempt  to  determine  the  principal  sources  of  tribal 
rights  to  income,  and  to  analyze  the  manner  in  which  such  pay- 
ments are  handled. 


Chapter  34-  The  right  to  compensation  under  eminent  domain  pro- 
ceedings is  adverted  to  in  sec.  11,  supra . Powers  with  respect  to  taxeg 
and  fees  are  treated  in  Chapter  7, 


o 
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TRIBAL  PROPERTY 


A.  SOURCES  OF  TRIBAL  INCOME 

The  principal  source  Of  tribal  income,  at  least  since  the  Revo 
lution,  has  been  the  sale  of  tribal  resources— chiefly  land*  timber, 
minerals,  and  water  power.  Since  sale  of  such  resources  was, 
for  more  than  a century,  largely  restricted  to  the  United  States, 
most  of  the  tribal  income  received  prior  to  1891,  when  the  first 
general  leasing  law  was  enacted/* * * 04 5 *  was  paid  to  the  tribe  by  the 
United  States,  Failure  to  appreciate  the  basis  of  such  pay- 
ments helped  to  create  the  popular  misimpression  that  all  pay- 
ments made  by  the  United  States  to  Indians  were  matters  of 
charity.  An  illustration  of  this  sentiment  is  found  in  section 
3 of  the  Act  of  June  22,  1874, 005  which  provides  that  able-bodied 
male  Indians  receiving  supplies  pursuant  to  appropriation  acts 
should  perform  useful  labor  "for  the  benefit  of  themselves  or  of 
the  tribe,  at  a reasonable  rate,  to  be  fixed  by  the  agent  in  charge, 
and  to  an  amount  equal  in  value  to  the  supplies  to  be  delivered.” 

The  popular  outcry  that  would  have  followed  the  application 
of  a similar  rule  to  white  holders  of  Government  bonds  or  pen- 
sions may  well  be  imagined. 

It  is  important  to  recognise  that  funds  due  to  Indian  tribes 
under  treaties  and  agreements  were  viewed  by  the  Indians  either 
as  commercial  debts  for  value  received  or  as  indemnities  due 
from  a foe  in  war.  The  fact  that  such  payments  were  otherwise 
viewed  by  the  public  and  by  many  administrators  helps  to  ex- 
plain some  of  the  bitter  controversies  which  formerly  were 
decided  on  the  field  of  battle  and  are  now  decided  In  the  Court 
of  Claims. 

In  numerous  treaties,  agreements,  and  statutes,  the  United 
States  has  agreed  to  pay  money  to  an  Indian  tribe,  in  considera- 
tion of  land  cessions  or  other  disposition  of  Indian  property.600 
Where  the  tribal  organization  permitted*  provision  was  fre- 
quently made  that  payment  should  go  directly  to  the  treasurer 
of  the  tribe ; in  other  cases  payments  were  to  be  made  to  chiefs, 
or  to  heads  of  families,  or  per  capita,  to  all  adults ; in  some 
eases  payment  was  to  be  made  in  goods  or  services.007 

004  See  see.  19,  supra, 

005 18  Stat.  146,  176 ; reenacted  as  permanent  legislation  in  sec,  3 of 
the  Act  Of  March  3,  1875,  IS  Stat,  420,  449,  25  U.  S.  C.  137.  See  Chapter 
4,  sec.  10,  Chapter  12,  see.  4, 

fi?9Art.  4 of  Treaty  of  November  7,  1820,  with  Shawnee  tribe,  7 Stat. 
284,  285 ; Art,  4 of  Treaty  of  October  27,  1832,  with  Fotowatomies, 
7 Stat,  399,  401 ; Art-  3 of  Treaty  of  September  10,  1853,  with  Rogue 
River  tribe,  10  Stat.  1018,  1019;  Art.  3 of  Treaty  of  May  12,  1854,  with 
Menomonee  tribe,  10  Stat,  1064,  1065 ; Art.  0 of  Treaty  of  May  30,  1854, 
with  Kaskaskla  and  Peoria  and  Piankeshaw  and  Wea  tribes,  10  Stat. 
1082,  1083 ; Art.  3 of  Treaty  of  June  5,  1854,  with  Miami  tribe,  10  Stat 
1093,  1094  ; Art.  4 of  Treaty  of  September  30,  1854,  with  Chippewa 
Indians  of  Lake  Superior  and  the  Mississippi,  10  Stat.  1109,  1110 ; Arts. 
3 and  4 of  Treaty  of  September  8,  1839,  with  Stockbrldge  and  Manage 
tribes,  ll  Stat.  577,  578  ; Art.  7 of  Treaty  of  August  7,  1856,*  with  Creek 
and  Seminole  tribes,  11  Stat.  699,  702  ; Art.  3 of  Treaty  of  March  10, 
1865,  with  Ponca  tribe,  14  Stat,  675,  676;  Art,  46  of  Treaty  of  April  28, 
i860,  with  Choctaws  and  Chickasaws,  14  Stat.  769,  780;  Art.  11  of 
Treaty  of  October  1,  1859,  with  Sacs  and  Foxes  of  the  Mississippi,  15 
Stat,  407,  470  ; Treaty  of  February  28,  1807,  with  Senecas,  mixed  Senecas 
and  Sliuwnees,  Quapaws,  Confederated  Peorias,  Kaskaskias,  Weas,  and 
Piankesbaws,  Miunries,  Ottawas  of  Blanchard^  Fork  and  Roche  de 
Boeuf,  and  certain  Wyandottes,  15  Stat.  513 ; Act.  of  April  15,  1874, 
18  Stat.  29  (Seminoles)  ; Act  of  February  19,  1875,  18  Stat.  330,  331 
(Seneca  Nation)  ; Act  of  March  3,  1875,  18  Stat.  402,  413  (Choctaws)  ; 
Act  of  February  28,  1877,  19  Stat.  265  (Cherokees)  ; Act  of  June  16, 
1880,  21  Stat,  238,  248  (Cherokee  Nation)  ; Act  of  July  7,  1884,  23  Stat, 
194,  212  (Creek  Nation)  ; Act  of  March  1,  1889,  25  Stat.  757,  758 
(Muscogee  or  Creek  Nation)  ; Act  of  August  19,  1890.  26  Stat.  329 
(Omaha  tribe)  ; Act  of  February  18*  1891,  26  Stat.  749,  752  (Sac  and 
Fox  and  Iowa)  ; Joint  Resolution  of  March  31,  1894,  28  Stat,  579,  580 
(Cherokee  Nation)  ; Act  of  February  7,  1903,  32  Stat.  803  (Colville 
Indian  Reservation)  ; Act  of  August  20,  1922,  42  Stat,  832  (Agua 
Caliente  Band). 

c07  On  the  scope  of  obligations  thereby  assumed  by  the  United  States, 
see  United  States  v,  Omaha  Tribe  of  Indians , 253  U.  S.  275,  281  (1020)  ; 
and  cf , United  States  v.  Seminole  Nation , 299  U.  S.  417  (1937). 


Many  of  the  early  treaties  provided  for  payments  to  be  made 
in  goods.003 * 

Ordinarily  payments  promised  in  a treaty  and  paid  in  annual 
installments  called  annuities*™  were  due  to  the  tribe,  and  like 
obligations  of  one  nation  to  another*  were  deemed  satisfied  when 
the  tribal  authorities  had  received  the  funds  in  question.010  For 
the  United  States  to  have  presumed  to  satisfy  its  obligation  by 
direct  payment  to  the  individual  members  of  the  tribe  would 
have  been  a departure  from  the  canons  of  international  law  to 
which  the  Federal  Government  was  trying  to  assimilate  its  rela- 
tionship with  the  Indian  tribes.  Furthermore,  payments  to 
tribal  authorities  saved  the  Federal  Government  from  the  neces- 
sity  of  making  difficult  adjudications  that  might  lead  to  dis= 
satisfaction.  On  the  other  hand,  payments  to  tribal  authorities 
sometimes  led  to  worse  dissatisfactions  on  the  part  of  individual 
members  of  the  tribes  who  considered  themselves  discriminated 
against,  and  so  the  practice  grew  up  of  reserving  to  the  United 
States*  by  treaty  provision*  the  right  to  distribute  to  the  mem- 
bers of  the  tribe  the  moneys  or  goods  owing  to  the  tribe,*11 
Occasionally  the  treaty  provided  that  this  distribution  was  to 
be  made  on  the  basis  of  an  agreement  between  the  tribal  author* 
ities  and  the  agents  of  the  Federal  Government,61* 

See  Chapter  3,  sec.  3C<3). 

<**>  Although  it  has  long  been  the  custom  to  make  new  appropriations 

each  year*  Congress  has  made  appropriations  to  Indian  tribes  payable 
over  extended  periods.  Act  of  April  21,  1S0G,  2 Stat,  407  ; Act  of  March 

3,  1819,  3 Stat.  517  ("annually,  for  ever*1)  ; Act  of  January  9,  1837* 

5 Stat.  135;  Act  of  March  8,  1811,  2 Stat.  600  ("five  hundred  dollars 
* * * to  be  paid  annually  to  the  said  nations;  which  annuities  shall 

bo  permanent"). 

ow  This  was  so  self-evident  that  most  of  the  early  treaties  did  not 

mention  the  fact.  A few  treaties,  however,  did  make  explicit  the  under- 

standing that  distribution  of  payments  made  to  the  tribe  was  to  be  in 
the  hands  of  the  tribal  authorities : Treaty  of  (September  3,  1830*  with 
the  Menomonie  Nation  of  Indians,  7 Stat.  506 ; Treaty  of  February  22, 
1855,  with  the  Mississippi  bands  of  Chippewa  Indians,  10  Stat.  1165, 
Other  treaties  emphasized  this  understanding,  without  making  it  explicit, 
by  providing  that  the  United  States  reserve  the  right  to  apportion  annui- 
ties among  the  different  bands  or  tribes  with  which  a single  treaty  was 
made,  but  reserving  no  similar  right  to  apportion  funds  within  a hand 
or  tribe:  Treaty  of  July  27,  1853,  with  the  Comanche,  Kiowa,  and 
Apache  tribes  or  nations  of  Indians,  10  Stat,  1013  * Treaty  of  September 
30,  1854,  with  the  Chippewa  Indians  of  Lake  Superior  and  the  Mississippi, 

10  Stat.  1109. 

911  At  first  these  treaties  provided  simply  that  the  United  States  might 
“divide  the  said  annuity  amongst  the  individuals  of  the  said  tribe," 
Treaty  of  December  30,  1805,  with  the  Piankeshaw,  7 Stat.  100.  In  the 
Treaty  of  January  8,  1821*  with  the  Choctaw,  7 Stat,  210,  per  capita 
distribution  is  promised  in  order  to  remove  “any  discontent  which  may 
have  arisen  in  the  Choctaw  Nation,  In  consequence  of  six  thousand  dollars 
of  their  annuity  having  been  appropriated  annually,  for  sixteen  years,  by 
some  of  the  chiefs,  for  the  support  of  their  schools,”  Other  treaties 
promising  equal  distribution  are  : Treaty  of  October  4,  1842,  with  the 
Chippewa  Indians  of  the  Mississippi  and  Lake  Superior,  7 Stat.  591 ; 
Treaty  of  January  4,  1845,  with  the  Creek  and  Seminole  Tribes  of 
Indians,  9 Stat.  821;  Treaty  of  March  17,  1842,  with  the  Wyandott 
Nation  of  Indians,  11  Stat,  581.  Later  treaties  generally  reserved  a 
more  comprehensive  right  in  the  President  of  the  United  States  to  deter- 
mine how  moneys  due  to  the  Indian  tribe  should  be  paid  to  the  members 
of  the  tribe  or  expended  for  their  use  and  benefit : Treaty  of  March  10, 
1854,  with  the  Omaha  tribe  of  Indians*  10  Stat,  1043  ; Treaty  of  May  0, 

1854,  with  the  Delaware  tribe  of  Indians,  10  Stat.  1048  ; Treaty  of  June 
5,  1854,  with  the  Miami  tribe  of  Indians,  1(>  Stat.  1093 ; Treaty  of 
October  17,  1855,  with  the  Blackfoot  and  other  tribes  of  Indians,  11  Stat. 
657  ; Treaty  of  January  22,  1855,  with  the  D wain  is  h and  other  tribes  of 
Indians  in  Territory  of  Washington,  12  Stat.  927  ; Treaty  of  January  28, 

1855,  with  the  S'KlallaniS*  12  Stat*  983 ; Treaty  of  January  31,  1S55, 
with  the  Makah  tribe  of  Indians,  12  Stat,  939  ; Treaty  of  June  20,  1855, 
with  the  Confederated  tribes  of  Indians  in  Middle  Oregon,  12  Stat,  963 ; 
Treaty  of  July  1,  1855,  with  gul-nai-elt  and  Quil-leh-ute  Indians.  12  Stat. 
971 ; Treaty  of  February  18,  1801,  with  the  Confederated  tribes  of  Arapa- 
hoe and  Cheyenne  Indians,  12  Stat.  1163  ; Treaty  of  March  6,  1885,  with 
the  Omaha  Tribe  of  Indians,  14  Stat.  067  ; Treaty  of  September  29,  1800, 
with  the  Great  and  Little  Osage  Indians,  14  Stat.  887  ; Treaty  of  March  2, 
1868,  with  the  Ute  Indians,  15  Stat.  619, 

«2§ee,  for  example!  Treaty  of  September  29,  1887,  with  the  Sioux 
Nation  of  Indians,  7 Stat.  538 ; Treaty  of  October  18,  1848,  with  the 
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Generally  sneh  per  capita  payments  comprised  only  a portion 
r the  funds  duo  to  the  tribe,  the  remainder  of  such  funds  being 
, vested  or  expended  in  other  ways.013  Occasionally  an  Indian 
eaty  provided  for  complete  per  capita  distribution  of  tribal 
uids/514  Since  1871,  and  particularly  during  the  years  following 
-,o  General  Allotment  Act,  when  per  capita  distribution  of 
roper ty  was  looked  upon  as  an  effective  means  of  destroying 
•ihrtl  organization,  numerous  statutes  provided  for  per  capita 
ay  merit  of  tribal  funds.*15 

In  recent  decades  compensation  to  Indian  tribes  for  land  or 
(her  property  has  generally  taken  the  form  of  statutory  pro vi- 
ions  requiring  that  certain  sums  be  placed  “to  the  credit  of  a 
Ivon  tribe.016  Frequently  specific  provision  is  made  covering  the 
i forest  to  be  paid  upon  the  fund  and  covering  also  the  purposes 
Dr  which  and  the  manner  in  which  the  fund  may  be  expended. 
Vhere  a tribe  has  several  different  funds  to  its  credit  the  statute, 
t clearly  drafted,  specifies  the  particular  fund  to  which  the  sum 
i\  question  is  to  he  added. 

Home  statutes  merely  provide  that  funds  shall  be  deposited  in 
he  United  States  Treasury  and  be  subject  to  appropriations  by 
lie  Congress  for  a designated  group  or  tribe  of  Indians.94, 


.(cnomonco  Tribe  of  Indians,  9 Stat.  902;  Treaty  of  May  10,  1854,  with 
he  Sliawnees,  10  Stat.  105:5;  Treaty  of  .Tunc  19,  1858,  with  tho  Menda- 
rnluintou  mid  Walipakoota  hands  of  the  Sioux  tribe  of  Indians,  12  Stat. 
0;U  ; Treaty  of  June  19,  l§uS,  with  tho  Sisseeton  and  Wahpaton  bands 
if  Sioux  tribe  of  Indians,  12  Stat.  1037, 

Treaty  of  January  14,  1837,  with  Sugaunw  Chippewas,  7 Stat.  528  I 
L'reaty  of  October  21,  1837,  with  Sacs  and  Foxes,  7 Stat,  540;  Treaty 
if  October  19,  1838,  with  Iownyp,  7 Stat,  5GS ; Treaty  of  August  5,  1851, 
vith  Bands  of  Dakotas,  10  Stat.  954  ; Treaty  of  March  15,  1854,  with 
jttoes  and  Missourins,  10  Stat,  1038;  Treaty  of  May  10,  1854,  with 
lands  of  Shawnces,  10  Stat,  1053  ; Treaty  of  April  19,  1858,  with  Yancten 
si  mix,  11  Stat.  743, 

«n  Trenty  of  January  31,  1855,  with  Wyandott  Tribe,  10  Stat,  1159, 

flu*  Act  of  March  3,  1881,  sec,  5,  21  Stat,  414,  433-434;  Act  of  May  15, 
[ggg.  sec,  1,  25  Stat,  150  (Omnlinft)  : Act  of  July  4,  1888,  25  Stat.  240 
(Winnebago  Reservation)  ; Act  of  October  19,  1SSS,  25  Stat,  608  (Chero- 
kee) ; Act  of  June  G,  1900,  see.  1,  31  Stat,  672,  673  (Fort  Hall  Reser- 
ration)  ; Act  of  March  1,  1901,  31  Stat,  848,  859  (Cherokee)  ; Act  of 
March  1,  1901,  31  Stat.  801,  870  (Creek)  ; Act  of  June  30,  1902,  82  Stat. 
100  503  (Creek)  ■ Act  of  March  3,  1000,  35  Stat,  751  (Qunpaw)  ; Act 
;>C  .Tune  25,  1910,  sec.  21,  30  Stat,  855,  861  (Sisseton  and  Wahpeton)  ; 
Joint  Resolution  of  August  22,  1911,  37  Stat.  44  ; Act  of  April  18,  1912, 
37  Stat.  80  (Osage  Tribe)  ; Act  of  May  11.  1912,  see,  8,  37  Stat.  Ill 
(Omaha  Tribe)  ; Act  of  Juno  4,  1920,  see,  11,  41  Stat.  751,  755  (Crow)  ; 
Act  of  March  3,  1921,  41  Stat,  1249  (Osage)  ; Act  of  June  4,-  1924, 
43  Stat.  370  (Eastern  Band  of  Cherokees). 

^Act  of  December  15,  1874,  18  Stat.  291,  292  (Eastern  band  of  Sho- 
shones) ; Act  of  April  10,  1878,  sec,  3,  19  Stat.  28,  29  (Pawnee  tribe)  ; 
Act  of  April  25,  1870,  sec.  2.  19  Star,  37  (Menomonee  Indians)  ■ Act  of 
August  15,  1876,  sec.  4,  19  Stat.  208  (Otoe  and  Mlssouria  and  Sac  and 
Fox  of  the  Missouri  tribes)  ; Act  of  June  28,  1879,  21  Stat.  40,  41  (Osage 
Indians)  ; Act  of  March  8,  1881,  sec.  4,  21  Stat.  380,  381  (Otoe  and  Mis* 
souria  Tribes)  * Act  of  March  3,  1885,  sec,  3,  23  Stat,  340,  343  (Cayuse, 
Wall  a- Wall  a,  and  Umatilla  Indians)  ; Act  of  March  3,  1885,  sec.  4,  23 
Stat.  351,  352  (Sac  and  Fox  and  Iowa  Indians)  ; Act  of  September  1, 
1888  sec.  G,  25  Stat.  452,  455  (Shoshone  and  Ransack  tribes)  ; Act  of 

January  14,  1889,  see,  7,  25  Stat,  642,  645  (Chlppewas)  ; Act  of  June  12, 

1890,  sec.  3.  26  Stat.  140,  147  (Menomonees)  ; Act  of  October  1,  1890, 

gee.  4,  26  Stat.  058,  059  (Round  Valley  Indian  Reservation)  ; Act  of 

March's,  1901,  31  Stat.  1455  (Chippewa  Indians)  ; Act  of  June  13,  1902, 
32  Stat.  384  (Ute  Indian  Reservation)  ; Act  of  August  17,  1911,  37  Stat, 
21  (Rosebud  Indiau  Reservation)  ; Act  of  July  1,  1012,  37  Stat.  186 
(Umatilla  Indian  Reservation)  ; Act  of  July  10,  1912,  37  Stat.  102  (Flat- 
head  Indians)  ; Act  of  February  14*  1913,  see.  6,  37  Stat.  675,  677 
(Standing  Rock  Indian  Reservation)  ; Act  of  August  22,  1914,  sec.  1,  38 
Stat.  704  (Quinaiclt  Reservation)  ; Act  of  March  2,  1917,  sec.  2,  39  Stat. 
994,  995  (Fort  Pock  Indians)  ; Act  of  March  3,  1919,  40  Stat,  1320.  1321 
(Rosebud  Indians)  ; Act  of  December  11,  1919,  sec,  2,  41  Stat.  365,  366 
(Fort  Peck  Indians)  ; Act  of  May  31,  1924,  sec.  1,  43  Stat.  247  (Quinaiclt 
Reservation);  Act  of  February  28,  1925,  43  Stat.  1052  (Chippewa 
Indians)  ; Act  of  August  25,  1937,  sec.  3,  50  Stat,  811  (Agua  Caliente  or 
Palm  Springs  Band). 

Act  of  June  7,  1924,  sec.  1,  43  Stat,  696  (Pyramid  Lake  Indian 
Reservation), 


Since  1847  the  President  has  been  empowered.  In  his  discre- 
tion, to  pay  over  moneys  due  to  Indian  tribes  to  the  members 
thereof,  per  capita,  instead  of  to  the  officers  or  agents  of  the 
tribe.918  Questions  of  interpretation,  however,  continued  to  arise 
even  after  the  1847  statute. 

Where  the  manner  of  payment  is  in  issue  it  has  been  said  that 
a requirement  of  execution  of  a receipt  or  release  by  the  tribe 
indicates  that  payment  to  tribal  officers  rather  than  heads  of 
families  Is  intended.918 
" Again,  it  has  been  said  : 

Ordinarily  a debt  due  to  a nation,  by  a treaty,  ought  to 
be  paid  to  the  constituted  authorities  of  the  nation  ; but 
where  the  treaty  and  the  law  appropriating  the  money 
both  direct  the  payment  to  all  the  individuals  of  the  ntF 
tion  per  capita,  the  treaty  and  the  statute  must  prevail. 

The  statutes  dealing  with  payments  due  from  the  United 
States  to  Indian  tribes  represented,  until  the  end  of  the  nine- 
teenth century,  the  chief  source  of  tribal  income,  supplemented 
only  sporadically  by  special  statutes  or  treaties  authorizing 
the  leasing  or  sale  of  tribal  lands  to  other  Indian  tribes®1  or  to 
non-Indians. 

A further  source  of  income  of  considerable  importance  during 
recent  decades  is  constituted  by  judgment  awards  In  suits 
against  the  United  States. 

In  recent  years,  various  jurisdictional  acts  have  provided  that 
no  part  of  the  judgment  that  may  be  awarded  pursuant  to  the 
act  shall  be  paid  out  in  per  capita  payments  to  the  Indians 
concerned.®22 

This  proviso  represents  a well-established  tendency  to  devote 
recoveries  from  judgments  in  claim  eases  to  the  rebuilding  of  the 
entire  tribal  estate  rather  than  to  temporary  payments  which 
are  easily  dissipated. 

An  important  source  of  income  due  to  Indian  tribes  from  non- 
governmental sources  developed  with  the  building  of  railroads 
across  Indian  reservations.®3 

Most  of  the  statutes  which  grant  rights-of-way  to  railroads 
or  other  transportation  or  communication  companies  provide  for 
payment  of  compensation  to  the  Indian  tribe,  A majority  of 
the  statutes  relating  to  railroads  contain  the  phrase  “that  the 

<318  ^ct  of  March  3,  1847,  see.  3,  9 Stat.  203,  amending  Act  of  June  30, 
1834,  gee.  11,  4 Stat.  736,  737.  The  1847  provision  was  suhscquently 
embodied,  with  other  uaterial,  in  R.  S.  § 2086  and  25  U.  S.  C,  HL 
gib  «xhe  direction  that  the  money  shall  be  paid  to  the  Crock  nation  is 
not  decisive,  because  payment  to  the  heads  of  families  Is  a mode  of 
making  payment  to  the  nation.  But  the  condition  that  a release  of  all 
claim  for  the  whole  sum  shall  first  ho  executed  by  the  Creek  nation,  is 
not  equivocal,  because  such  a release  could  not  be  executed  by  the  heads 
of  families  or  by  individuals.  And  when  the  act  directs  that  the  payment 
shall  be  made  to  the  Greek  nation,  mid  that  the  release  shall  be  executed 
by  the  Greek  nation,  the  inference  would  seem  to  bo  very  strong  against 
a distribution  per  capita.  But  when  the  act  goes  one  step  further,  and 
requires  that  the  persons  to  whom  the  money  shall  he  paid  shall  make 
satisfactory  proof  that  they  have  full  power  and  authority  to  receive  and 
receipt  for  the  same,  the  inference  becomes  irresistible  against  a distri- 
bution and  payment  to  heads  of  famines,  which  would  be  entirely  irre- 
concilable with  this  provision. (Fp,  48“49.)  Payment  of  Certain  Moneys 
to  the  Creeks,  5 Op.  A.  O.  46,  48-49  (1848),  The  later  portion  of  this 
opinion,  apparently  inconsistent  with  the  above  quotation,  was  revised  In 
5 Op.  A.  G.  98  (1849).  <7J.  Payment  of  Certain  Moneys  to  the  Cherokees, 

5 Op.  A.  G.  320  (1S51). 

0=0  Payment  of  Certain  Moneys  to  the  Cherokees,  5 Op.  A.  Q.  320  (1851), 
Accord  : Miami  Indians,  6 OR.  A.  G.  440  (1854)  (treaty  provision,  ambigu- 
ous, superseded  by  statute). 

801  Various  early  statutes  provided  for  payment  by  one  Indian  tribe  to 
another  in  connection  with  Intertribal  land  transference.  See,  for 
example,  Act  of  June  5,  1872,  17  Stat.  228  (payment  by  Eanias  Tribe 
to  Osage  Tribe)* 

1122  gee,  for  example.  Act  of  March  3,  1931,  46  StaL  1487  (Pillager  Bands 
of  Chippewa  Indians),  And  see  Chapter  9,  see.  6,  fr.  145. 

023  See  secs-  18-20,  supra. 
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said  railway  company  shall  pay  to  the  Secretary  of  the  Interior, 
for  the  benefit  of  the  particular  nations  or  tribes  through  whose 
lands  said  line  may  be  located,”  a specified  gum,0*4  which  is 
frequently  fixed  at  #50  per  mile  of  road.  In  a few  instances 


vide  that  the  railway  company  shall  pay  the  required  sum  “to 
tin'!  Secretary  of  the  Interior,  for  the  benefit  of  the  particular 
nations  or  tribes  or  individuals  through  whose  lands  said  line 
may  he  located.”  020  A few  such  statutes  provide  simply  for  pay- 
ment directly  to  the  tribe  concerned/27  Other  statutes  provide  for 
payment  without  specifying  the  manner  of  such  payment/25 
In  1899  the  matter  of  railroad  rights-of-way,  hitherto  dealt 
with  in  piecemeal  legislation,  was  covered  by  a general  statute  630 
which  provided : 

Sec,  5.  That  where  a railroad  is  constructed  under  the 
provisions  of  this  Act  through  the  Indian  Territory  there 
shall  be  paid  by  the  railroad  company  to  the  Secretary  of 
the  Interior,  for  the  benefit  of  the  particular  nation  or 
tribe  through  whose  lands  the  road  may  be  located,  such 
an  annual  charge  as  may  be  prescribed  by  the  Secretary  of 
the  Interior,  not  less  than  fifteen  dollars  for  each  mile  of 
road,  the  same  to  be  paid  so  long  as  said  land  shall  be 
owned  and  occupied  by  such  nation  or  tribe,  which  pay- 
ment shall  be  in  addition  to  the  compensation  otherwise 
required  herein. 

The  various  general  statutes  authorizing  the  leasing  of  Indian 
lands,  and  other  forms  of  disposition  of  Indian  tribal  property 
which  have  been  analyzed  in  earlier  sections  of  this  chapter, 
generally  provide  that  the  proceeds  from  such  transactions  shall 
be  deposited  to  the  credit  of  the  tribe  concerned. 

The  following  table  shows  the  various  general  statutes  direct* 
ing  that  specified  forms  of  tribal  income  be  deposited  to  the 
credit  of  the  tribe.630 


Act  of  July  4,  1884,  23  Stat.  69,  71 ; Act  of  July  4,  1S84,  23  Stat. 
73,  74 ; Act  of  February  IS,  1888,  25  Slat.  35,  37 ; Act  of  May  14,  1888,  25 
Stat  140,  142 ; Act  of  May  30,  1888,  25  Stat.  162,  163  ? Act  of  .Tune  20, 
1888,  25  Stat,  205,  207;  Act  of  June  21,  1890,  26  gtat.  170,  171;  Act 
of  June  30,  1890,  28  Stat.  184,  185-186  : Act  of  September  26,  1890, 
20  Stat  485,  487 ; Act  Of  February  24,  1891,  26  Stat  783,  785 ; Act  of 
March  3,  1891,  26  Stat,  844,  846 ; Act  of  February  27,  1893,  27  Stat.  487, 
489  ; Act  of  February  27,  1893,  27  Stat.  492,  493  ; Act  of  March  1,  1893, 

27  Stat.  524,  525-026  ; Act  of  December  21,  1893,  28  Stat.  22,  24 ; Act 
of  August  4,  1894,  28  Stat,  229,  231 ; Act  of  April  0,  1890,  29  Stat.  87, 
89  ; Act  of  January  29,  1897,  20  Stat  502,  504  ; Act  of  March  23,  1898, 
SO  Stat.  341,  342,  The  provision  in  question  1b  found  in  sec.  5 of  each 
of  the  foregoing  statutes, 

026  Act  of  January  16,  1889,  eqc.  5,  25  Stat.  047,  649  (White  Earth 

band  of  Chippewas)  ; Act  of  February  23,  1889,  sec.  5,  25  Stat,  084,  685 

(Yankton  Indian  Reservation ) ; Act  of  March  2,  1886,  sec.  5,  29  Stat.  40, 
41  (Choctaw), 

G^Act  of  March  18,  1898,  sec.  5,  20  Stat.  69,  71;  Act  of  March  30, 
1896,  sec.  5,  29  Stat,  80,  82 ; Act  of  February  28,  1899,  sec.  4,  SO  Stat. 
912,  918. 

fl2t  Act  of  April  25,  1896,  29  Stat.  109  (‘‘deposit  with  the  treasury  of  the 
tribe  to  which  the  lands  belong”). 

858  Act  of  April  24,  1888,  gee.  4,  20  Stat,  90,  91  * Act  of  July  26,  1888, 

see.  3,  25  gtat.  350,  351  (Puyallup)  ; Act  of  March  2,  1889,  sec.  2,  25 

Stat.  1010  (Leech  Lake  and  White  Earth  Indian  Reservations)  ; Act  of 
February  20,  1893,  27  Stat.  468  (Puyallup)  ; Act  Of  July  18,  1894,  sec.  2, 

28  Stat.  112  (White  Earth,  Leech  Lake,  Chippewa,  and  Fond  du  Lac 
Reservations)  ; Act  of  August  23,  1894,  see.  2,  28  Stat.  489  (Leech  Lake, 
Chippewa,  and  Winnebagoihish  Reservations)  ; Act  Of  March  28,  1890,  29 
Stat.  77. 

•»  Act  of  March  2,  1899,  30  Stat.  990,  992, 

1130  Special  acts  applying  to  particular  tribes  make  similar  provisions 
for  depositing  proceeds  of  leases,  etc.,  in  the  United  States  Treasury  to 
the  credit  of  the  designated  tribe.  Act  of  April  15.  1012,  37  Stat.  85 
(homesteaders’  payments  on  Coeur  d’Alene  Reservation)  ; Act  of  August 
9,  1910,  39  Stat,  445  (sale  of  Kiowa  town-site  reserve)  ; Act  of  May  23, 
1908,  35  Stat.  268  (sale  of  Chippewa  timber)  ; Act  of  May  20,  1908,  35 
Stat.  458  (sale  of  Spokane  surplus  lands).  Of.  Act  of  February  18,  1909, 
35  Stat.  080  (Kiowa,  Comanche,  and  Apache)  ; Act  of  June  17,  1910,  36 
Stat,  533  (Cheyenne-Arapaboe). 


. u.s.c, 

sec. 

No, 

Source  of  income 

Date  of  act 

Statute  cita- 
tion 

25:314 

Rights  obway 

Mar  2,  1899, 
sec.  3,  amende 
cd  Feb.  28, 
1902. 

30  gtat.  991.  „ 

25:319 

Rights-of  way  for 
telephone,  etc. 

Mar.  3.  1901, 
sec.  3. 

31  Stat,  1083, . 

25:321 

Right-of-way  for 
pipe  lines. 

Mar,  11,  1904, 
amended 
Mar.  2, 1917, 
sec,  1. 

33  Stat,  65,  39 
Stat.  973, 

25:320 

Acquisition  of 

lands  by  rail- 
ways for  mate* 
rials  and  reser- 
voirs. 

Mar,  3, 1609_«. 

35  Stat.  7S1„„. 

25:407 

Sale  of  timber 

June  25,  1910, 
see.  7, 

30  Stat.  857aa. 

25:190 

Sale  of  agency 
tracts,  etc. 

Apr,  12,  1924 

43  Stat,  93 

25: 400a 

Mining  lease  of 
agency  reserves. 

Apr.  17, 1926... 

44  Stat,  300 

10:615 

Sale  of  burnt  tlm* 
ber  on  “Public 
Domain,” 

Mar.  4,  1913, 
amended 
July  3,  1920. 

37  Stat,  1015, 
amended 
44  Stat.  891. 

30:86 

Agricultural  en* 
tries  on  surplus 
coal  lauds. 

Feb,  27,  19l7, 
sec.  4, 

39  Stat.  944, 
945, 

16:810 

W ater  power  li- 
cense rentals. 

June  10,  1920, 
see.  17. 

41  Stat.  1063, 
1072. 

Provision 


“Payment  to  the  Sec- 
retory ot  the  Interior 
for  the  benefit  of  the 
tribe  or  nation.” 
“Pay  tq^  the  Secretary 
of  the  Interior,  for  the 
use  and  benefit  of  the 
Indians,  such  an- 
nual tax  as  he  may 
designate,” 

“Fay  to  the  Secretary 
of  the  Interior,  for 
the  use  and  benefit 
or  the  Indians,  such 
annual  tax  as  he  may 
designate.” 

“Deposited  in  the 
Treasury  of  the 
United  States  to  the 
credit  of  the  tribe  or 
tribes.” 

“Shall  be  used  for  the 
benefit  of  th@  Indians 
of  the  reservation  in 
such  manner  aa  he 
[Secretary  of  the  In= 
terior]  may  direct.” 
“Deposited  in  the 
Treasury  of  the  Unit' 
ed  States  to  the 
credit  of  the  Indians 
owning  the  same.” 
“Deposited  in  the 
Treasury  of  the 
United  States  to  the 
credit  of  the  Indians 
for  whose  benefit  the 
lands  are  reserved 
subject  to  ap propria= 
tfan  by  Gongress  for 
educational  work 
among  the  Indians 
or  in  paying  expenses 
of  administration  of 
agencies.” 

“Transferred  to  the 
fund  of  such  tribe  or 
otherwise  credited  or 
distributed  ns  by 

law  provided,” 

“Shall  be  paid  into  the 
Treasury  of  the  Unit- 
ed  States  to  the 
credit  of  the  same 
fund  under  the  same 
conditions  and  limita- 
tions as  are  or  may  be 
prescribed  by  law  for 
the  disposition  of  the 
proceeds  arising  from 
the  disposal  of  other 
surplus  lands  in  such 
Indian  reservation.” 
“Shall  be  placed  to  the 
credit  of  the  Indians 
of  such  reservation.” 


In  addition  to  the  foregoing  specific  provisions,  there  are  other 
currently  effective  statutes  relating  to  the  leasing  of  Indian  lands 
which  do  not  specify  the  manner  in  which  the  receipts  are  to  be 
handled/31 

The  Act  of  March  3,  1883,  as  amended,83-  provides  : 

All  miscellaneous  revenues  derived  from  Indian  reserva* 
tlons,  agencies,  and  schools,  except  those  of  the  Five 
Civilized  Tribes,  and  not  the  result  of  the  labor  of  any 
member  of  such  tribe,  which  are  not  required  by  existing 
law  to  be  otherwise  disposed  of,  shall  be  covered  into  the 
Treasury  of  the  United  States  under  the  caption  “Indian 
moneys,  proceeds  of  labor”,  and  are  hereby  made  available 
for  expenditure,  in  the  discretion  of  the  Secretary  of  the 
Interior,  for  the  benefit  of  the  Indian  tribes,  agencies,  and 
schools  on  whose  behalf  they  are  collected,  subject,  how- 

851  Act  of  February  28,  1881,  see.  3,  26  Stat.  795,  25  U.  S.  C.  887 
(grazing  leases)  * Act  of  August  15,  1884,  sec  1,  28  Stat.  805,  25  IT.  S.  C. 
402  (farming  leases)  ; Act  of  July  3,  1936,  44  Stat.  894,  20  U,  S,  C.  402a 
(lease  of  irrigable  land)  ; Act  of  May  11,  1938,  52  Stat.  347,  25  U.  S,  C. 
386a  (mining  leases), 

Sec.  1,  22  Stat.  590,  as  amended  by  Act  of  March  2,  1887,  24  Stat. 
463  l Act  of  May  17,  1926,  sec.  1,  44  Stat.  600  ; Act  of  May  29,  1928,  sec. 
1,  45  Stat  ©86,  991,  25  U.  S.  C.  A.  155  (Supp.). 
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ever,  to  the  limitations  as  to  tribal  funds  imposed  by 
section  27  of  the  Act  of  May  18,  1910  (Thirty -ninth  Statutes 
at  Large,  page  159) 

That  this  act  does  not  limit  the  power  of  an  Indian  tribe  to 
receive  payments  based  on  use  of  tribal  land  was  the  view  taken 
by  the  Department  of  tlie  Interior  in  holding  that  tribes  organ- 
ized under  section  10  of  the  Act  of  June  IS,  1934,  but  not  incor- 
porated under  section  17,  might  deposit  sueli  receipts  in  their  own 
treasury.  This  conclusion  was  concurred  in  by  the  Comptroller 
General.  The  position  of  the  Interior  Department  and  of  the 
Comptroller  General  is  set  forth  in  an  Opinion  of  the  Comptroller 
General  dated  June  SO,  1037, ^ from  which  the  following  excerpts 
are  taken : 

“*  * * the  act  of  May  27,  1926  ( 44  Stat  560),  amend- 

ing the  act  of  March  3,  1.883  ( 22  Stat,  590),  governs  the 
use  of  revenues  received  by  officials  or  employees  of  the 
Interior  Department,  and  has  no  application  to  such  pay- 
ments as  may  lawfully  be  made  to  tribal  officers  under  the 
provisions  of  the  act  of  June  IS,  1934,  and  constitutions 
adopted  thereunder  and  approved  by  the  Secretary  of  the 
Interior.  The  legislative  history  of  the  act  of  1883  and 
the  act  of  1026  shows  that  these  statutes  were  designed  to 
control  and  regularize  departmental  receipts  and  accounts. 
They  were  not  intended  to  regulate  or  to  prohibit  payments 
made  directly  to  tribal  officers,’55*  * * * 

'■The  question  of  whether  an  organized  tribe  may  enter 
into  negotiations  and  agreements  respecting  the  use  of 
tribal  land  and  requiring  payment  to  a regularly  bounded 
tribal  officer,  by  virtue  of  such  agreements,  is  primarily 
an  administrative  question  to  be  determined  by  the  Secre- 
tary of  the  Interior  in  consideration  of  such  factors  as 
the  experience  of  the  Indian  tribe  in  handling  funds,  the 
amount  of  the  funds  involved,  the  extent  of  the  activity 
undertaken  by  tribal  officers  or  other  members  of  the  tribe 
in  developing  sources  of  tribal  revenue,  and  similar  factors. 

“Linder  Article  IX,  section  3 of  the  Constitution  of  the 
Gila  River  Pirn  a -Maricopa  Indian  Community,  those  com- 
munity lands  which  are  not  assigned  to  particular  indivi- 
duals for  their  private  benefit  or  to  groups  of  individuals 
operating  as  districts  may  be  used  by  the  community  or 
may  be  leased  by  the  council  to  members  of  the  community, 
rentals  to  accrue  to  the  community  treasury  to  be  used 
for  the  support  of  the  helpless  or  other  public  purposes. 
This  provision  supersedes  prior  administrative  regulations 
requiring  all  leases  to  be  approved  by  the  superintendent 
of  the  agency  and  further  requiring  that  all  payments 
made  on  the  leases  should  be  deposited  in  the  United 
States  Treasury,  Under  the  present  constitutional  pro- 
visions  the  receipts  in  question  are  not  revenues  or  re- 
ceipts of  the  United  States,  the  agreements  from  which 
they  arise  are  not  agreements  approved  by  the  superin- 
tendent and  consequently  such  receipts  are  not  affected  by 
the  act  of  May  17,  1926,  or  regulations  issued  thereunder, 
with  respect  to  the  accounting  and  deposit  of  tribal  trust 
funds.’* 

* * * * * 

CASE  NO.  3 

“Article  VIII,  section  3 of  the  Constitution  of  the 
Cheyenno  River  Sioux  Tribe,  above  referred  to,  provides 
'Tribal  lands  may  be  leased  by  the  tribal  council,  with 
the  approval  of  the  Secretary  of  the  Interior,  for  such 
periods  of  time  ns  are  permitted  by  law.’  Nothing  is  said 
in  this  section  or  in  any  other  section  of  the  constitution 
as  to  whether  rentals  paid  under  such  leases  shall  be  paid 
to  the  disbursing  agent  of  the  reservation  for  deposit  In 
the  United  States  Treasury  or  to  the  bonded  treasurer  of 
the  tribe  for  deposit  in  the  tribal  treasury.  Presumably 
this  is  left,  like  the  other  terms  of  the  lease,  to  the  dis- 
cretion of  the  Tribal  Council  and  the  Secretary  of  the 
Interior.” 

***** 


la  ita  code  form,  the  reference  is  to  ‘-sees.  123  and  142  of  this  title.” 
««  A—86599. 

Material  in  quotations  is  quoted  by  the  Comptroller  General  from 
th#  Interior  Department  letter  of  submission. 


* * * The  additional  powers  granted  in  the  new  act  do 

not  expressly  mention  the  control  by  the  tribe  of  their  own 
finances,  and  there  is,  therefore,  some  doubt  whether  such 
authorization  was  intended.  However,  having  in  view 
the  broad  pu rposes  of  the  act,  as  shown  by  its  legislative 
history,  to  extend  to  Indians  the  fundamental  rights  of 
political  liberty  and  local  self  government,  and  there 
having  been  shown  the  fact  that  some  of  the  power  so 
granted  by  the  new  act  would  require  the  use  of  tribal 
funds  for  their  accomplishment— being  necessary  Incidents 
of  such  powers — and  the  further  fact  that  the  act  of  June 
25,  1986,  49  Stat.  192S,  provides  that  section  20  of  the 
Permanent  Appropriation  Repeal  Act,  46  Stat.  1233,  shall 
not  apply  to  funds  held  In  trust  for  individual  Indians, 
associations  of  Individual  Indians,  or  for  Indian  corpora- 
tions chartered  under  the  act  of  June  18,  1934,  this  office 
would  not  he  required  to  object  to  the  procedures  suggested 
in  your  memorandum  for  the  handling  of  tribal  funds  of 
Indian  tribes  organized  pursuant  to  the  said  act  of  June 
IS,  1934. 

Whether  the  conclusion  in  which  the  Secretary  of  the  Interior 
and  the  Comptroller  General  agreed,  in  the  case  of  an  organized 
tribe,  applies  equally  to  an  unorganized  tribe  remains  uncer- 
tain.  Implicit  in  this  problem  is  the  question  of  whether  legMa= 
tion  such  as  the  1883  net  has  any  application  to  funds  In  the 
possession  of  an  Indian  tribe.  To  this  question  we  shall  return 
in  the  final  section  of  this  chapter. 

B MANNER  OF  MAKING  PAYMENTS  TO  TRIBE 

Although  a good  deal  of  the  foregoing  dir  'Mssion  has  dealt  in- 
evitably with  the  manner  as  well  as  the  sourc  e of  payments  made 
to  an  Indian  tribe,  it  remains  to  note  the  various  general  statutes 
which  have  regulated  the  manner  of  making  such  payments. 
Generally  such  statutes  have  been  limited  to  details  of  payment 
not  covered  by  the  treaty  or  act  under  which  the  payment  Is  due. 
Rut  in  certain  oases  grave  questions  have  arisen  as  to  the  com- 
patibility between  the  statutes  creating  the  debt  and  the  statutes 
determining  the  manner  of  its  discharge. 

For  the  most  part,  these  statutes  are  designed  to  guard  against 
fraud  and  unfairness  in  the  distribution  of  funds  and  supplies. 
The  Act  of  June  30,  ISSi,938  contained  two  general  provisions 
covering  the  payment  of  Indian  annuities : 

Sitx  li.  And  be  it  further  enacted,  That  the  payment 
of  all  annuities  or  other  sums  stipulated  by  treaty  to  he 
made  to  any  Indian  tribe,  shall  be  made  to  the  chiefs  of 
such  tribe,  or  to  such  person  as  said  tribe  shall  appoint; 
or  if  any  tribe  shall  appropriate  their  annuities  to  the 
purpose  of  education,  or  to  any  other  specific  use,  then  to 
such  person  or  persons  as  such  tribe  shall  designate. 

Seo.  12.  And  be  it  further  enacted , That  it  shall  be 
lawful  for  the  President  of  the  United  States,  at  the  re- 
quest of  any  Indian  tribe  to  which  any  annuity  shall  be 
payable  in  money,  to  cause  the  same  to  be  paid  In  goods, 
purchased  as  provided  in  the  next  section  of  this  act  (F, 
737.) 

As  subsequently  amended,*37  these  provisions  are  embodied  in 
the  United  States  Code  in  the  following  form  1 

§ 111.  Payment  of  annuities  and  distribution  of  goods. 
The  payment  of  all  moneys  and  the  distribution  of  all 
goods  stipulated  to  be  furnished  to  any  Indians,  or  tribe 
of  Indians,  shall  be  made  in  one  of  the  following  ways,  as 
the  President  or  the  Secretary  of  the  Interior  may  direct : 

First.  To  the  chiefs  of  a tribe,  for  the  tribe. 

Second.  In  cases  where  the  imperious  interest  of  the 
tribe  or  the  individuals  intended  to  he  benefited,  or  any 
treaty  stipulation,  requires  the  intervention  of  an  agency, 
then  to  such  person  as  the  tribe  shall  appoint  to  receive 
such  moneys  or  goods ; or  if  several  persons  be  appointed, 
then  upon  the  joint  order  or  receipt  of  such  persons. 


4 Stat.  735. 

Act  of  March  3,  1847,  sec.  3,  9 Stat.  203  * Act  of  August  30,  1852, 
sec.  8,  10  Stat.  41,  56;  Act  of  July  15,  1870,  sees.  2 a m 3,  19  Stat.  335, 
360,  25  U.  g.  C.  111. 
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Third.  To  the  heads  of  the  families  anti  to  tho  indi- 
viduals entitled  to  participate  in  the  moneys  or  goods. 

Fourth.  By  consent  of  the  tribe,  such  moneys  or  goods 
may  he  applied  directly,  under  such  regulations,  not  incon- 
sistent with  treaty  stipulations,  as  may  he  prescribed  by 
the  Secretary  of  the  Interior,  to  such  purposes  as  will  best 
promote  the  happiness  and  prosperity  of  the  members  of 
tho  tribe,  and  will  encourage  able-bodied  Indians  in  the 
habits  of  industry  and  pence. 

Various  other  early  statutes  still  in  force  require  civil  and 
military  o dicers  to  certify  to  the  actual  delivery  of  goods  owing 
to  Indians, 83a  authorize  the  President  to  require  that  payments 
and  deliveries  be  made  by  the  various  superintendents,6®  permit 
payment  of  annuities  in  coin,*40  or  goods  (at  the  request  of  the 
tribe)041  authorize  Indians  IS  years  of  age  or  over  to  receive 
annuities,042  require  the  Secretary  of  the  Interior  to  designate 
disbursing  officers  handling  per  capita  payments,543  extend  these 
safeguards  to  the  payment  of  judgment  moneys,6*4  require  the 
presence  of  the  “original  package”  when  goods  are  distributed,64'’ 
and  require  reports  ns  to  the  status  of  tribal  fiscal  affairs  gener- 
ally,6*0 reimbursable  accounts047  and  attendance  records  for  the 
occasions  when  goods  are  distributed.548 

The  foregoing  statutes  are  designed  primarily  to  protect  the 
Indians  agaiust  lax  or  dishonest  officialdom,  A separate  body 
of  legislation  is  directed  against  immorality  on  the  part  of  the 
Indians. 

Section  3 of  the  Act  of  March  B,  1S47,049  as  it  appears  today 
in  title  25  of  the  United  States  Code,  provides : 

§ 130.  Withholding  of  moneys  or  goods  on  account  of 
intoxicating  liquors.  No  annuities,  or  moneys,  or  goods, 
shall  be  paid  or  distributed  to  Indians  while  they  are 
under  the  influence  of  any  description  of  intoxicating 
liquor,  nor  while  there  are  good  and  sufficient  reasons 
leading  the  officers  or  agents,  whose  duty  it  may  be  to 
make  such  payments  or  distribution,  to  believe  that  there 
is  any  species  of  intoxicating  liquor  within  convenient 
reach  of  the  Indians,  nor  until  the  chiefs  and  headmen  of 
the  tribe  shall  have  pledged  themselves  to  use  all  their 
Influence  and  to  make  all  proper  exertions  to  prevent  the 
introduction  and  sale  of  such  liquor  in  their  country. 

The  Act  of  March  2,  1867, 050  still  in  force,  forbids  the  payment 
of  treaty  funds  to  an  Indian  tribe  which,  since  the  last  distribu- 
tion of  funds,  “has  engaged  in  hostilities  against  the  United 
States,  or  against  its  citizens  * * The  Act  of  April  10, 

1869,  also  still  in  effect,  forbids  delivery  of  goods  pursuant  to 
treaty  to  chiefs  who  have  violated  a treaty.061 

We  have  already  noted  that  the  Act  of  June  22,  1874, 052  required 

033  Act  of  June  30,  1934,  4 gfnt.  735.  737,  R,  §.  § 2008,  25  U.  8.  C , 112. 

®8  Act  o£  March  3,  1857,  see.  1,  11  Stat,  169,  R.  g.  § 2089,  25  tl.  3.  C. 
113, 

^aAet  of  March  3,  I860,  see.  8,  13  Stat.  541,  56I,  R.  S,  § 2081,  25 
U,  g,  C.  114, 

«lAct  of  June  30,  1834,  gee.  12,  4 Stat.  735,  737,  R.  S.  % 2082, 
25  U.  S,  C.  115. 

Act  of  March  1,  1899,  sec.  8,  30  Stat.  924,  947,  25  U,  S.  C.  116. 

Act  of  June  10.  1896,  sec.  1,  29  Stat.  321,  336,  25  U.  3.  C.  117. 

•M  Act  of  March  3,  1911,  sec.  28,  88  Stat.  1058,  1077,  25  U,  S-  C.  118. 

Act  Of  April  10,  1809,  16  Stat.  13,  39,  R.  S.  § 2090,  25  U,  S.  C.  132. 

Act  of  March  8,  1911,  sec.  27,  36  Stat.  1058,  1077,  25  U.  S.  C.  143. 

«T  Act  of  April  4,  1910,  sec.  1,  36  Stat  269,  270,  amended  June  10,  1921, 
sec.  304,  42  Stat.  20,  24  ; 25  V.  S,  G,  145. 

648  Act  of  February  14,  1873,  17  Stat.  437,  463,  R.  S,  § 2109,  25 
U.  S.  C.  146, 

«8  9 Stat.  203,  R.  S.  g 2087,  25  17.  S.  C,  130. 

«®  14  Stat.  492,  510,  It.  S.  § 2100,  25  V.  B , C-  127, 

*1 16  Stat.  13,  39,  R,  B.  § 2101,  2g  U.  S,  C.  138. 

18  Stat.  14G ; made  permanent  by  Act  of  March  3,  3875,  sec.  3, 
18  Stat.  449  ; 25  V,  S.  C.  137, 


the  beneficiaries  of  obligations  from  the  United  States  to  perform 
useful  labor  iu  order  to  secure  the  sums  or  supplies  owing  them. 
At  various  times  provisions  wci'o  made  that  tribes  at  war  with 
the  United  States  should  not  receive  annuities  or  appropriations. 
Thus,  section  2 of  the  Appropriation  Act  of  March  3,  1S75,®3 
provided : 

That  none  of  the  appropriations  herein  made,  or  of  any 
appropriations  made  for  the  Indian  service,  shall  be  paid 
to  any  band  of  Indians  or  any  portion  of  any  band  while 
at  war  with  tho  United  States  or  with  the  white  citizens 
of  any  of  the  States  or  Territories,  (P.  449.) 

Section  1 of  the  same  act,  now  embodied  in  the  United  States 
Code  as  section  129  of  title  25,  provides : 

The  Secretary  of  the  Interior  is  authorized  to  withhold, 
from  any  tribe  of  Indians  who  may  hold  any  captives 
Other  than  Indians,  any  moneys  due  them  from  the  Uni  tod 
States  until  said  captives  shall  lie  surrendered  to  the 
lawful  authorities  of  the  United  Sthtes. 

A third  type  of  statute  governing  federal  payments  and  dis- 
tributions is  concerned  with  the  issue  of  tribal  payments  versus 
individual  payments.  During  the  allotment  period  a persistent 
effort  was  made  to  individualize  annuities  and  funds,  for  approxi- 
mately the  same  reasons  that  created  the  desire  to  individualize 
land. 

The  Appropriation  Act  of  Mutch  3,  3S77,es*  contained  a direction 
to  each  agent  having  supplies  to  distribute— 

* * * to  make  out  rolls  of  the  Indians  entitled  to  sup- 

plies at  the  agency,  with  the  names  of  the  Indians  and  of 
the  heads  of  families  or  lodges,  with  the  number  In  each 
family  or  lodge,  and  to  give  out  supplies  to  the  heads  of 
families,  and  not  the  heads  of  tribes  or  bands,  and  not  to 
give  out  supplies  for  a greater  length  of  time  than  one 
week  in  advance:  Provided,  however.  That  the  Commis- 
sioner of  Indian  Affairs  may,  in  his  discretion,  issue  sup- 
plies for  a greater  period  than  one  week  to  such  Indians 
as  are  peaceably  located  upon  their  reservation  and 
engaged  in  agriculture. 

The  purpose  of  this  provision  was  apparently  to  break  down 
the  tribal  control  that  chiefs  might  exercise  through  the  distri- 
bution of  food  and  clothing  and  to  transfer  the  prestige  attached 
to  such  offices  to  the  Indian  agents. 

The  Act  of  March  2,  1907,055  authorizes  the  Secretary  of  the 
Interior  to  apportion  “tribal  or  trust  funds  on  deposit  in  the 
Treasury  of  the  United  States”  among  the  members  of  the  tribe 
concerned.850 

General  segregation  and  distribution  of  tribal  funds  to  mem- 
bers appearing  on  “final  rolls”  made  by  the  Secretary  of  the 
Interior  was  authorized  by  section  28  of  the  Act  of  May  25* 
191S,067  and  section  1 of  the  Act  of  June  30,  1919, 853  The  repeal 
of  the  distribution  features  of  the  latter  statute  by  the  Act  of 
June  24,  1938, 650  parallels  the  termination  of  the  allotment  policy. 


655  18  Stat.  420, 

See.  2.  19  Stat,  271,  298. 

W“  34  Stat.  1221,  25  TJ.  S.  C.  119.  See  Chapter  4,  sec.  18  ; Chapter  10, 
sec,  4. 

004  Sec.  2 of  this  act  provides  for  payments  to  helpless  Indians.  85 
Stat,  1221.  amended  by  Act  of  May  18,  1916,  39  Stat.  128  ; 25  U.  S.  C. 
121. 

®T 40  Stat.  561,  591,  25  U,  S.  C.  162  (segregation  of  funds).  To  the 
effect  that  the  preparation  of  a “final  roll*'  under  congressional  direction 
cannot,  in  the  nature  of  the  case,  prevent  a later  Congress  from  author- 
izing a new  roll,  see  Op.  Sol.  I,  D,,  M.27759,  January  22,  1985  (Creek). 
And  see  Chapter  4,  sec.  14 ; Chapter  10,  see.  4, 

«^41  Stat.  3,  9,  25  H,  S.  C.  163  (enrollment). 

^ 52  Stat.  1037.  25  U.  S.  C.  162,  162a.  See  Chapter  4,  set.  16  ; Chap- 
ter 10,  sec.  4, 
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Orii«?r  inlwridlaiiwins  siumies  relating  m the  Dandling  of  funds 
Inc  from  Hit*  Uniml  H i : 1 1 m Tudinn  t vibes  white  primarily  to 

R,  S.  § 2097,  2,1  U.  N.  <*-  122  (Limitation  on  application  of  tribal 
in  ids ) ; Avt  uf  May  IS.  1910.  .<*•(-.  27.  39  Stat-  123.  158,  2:7  V.  S.  C,  A-  323 
Expenditure  from  t riliail  funds  wit  limit  specific  Appropriations)  ; Act  of 
tpril  13.  1020,  44  Stilt.  242.  2u  I*.  B-  i\  A.  123a  (Supp,)  > Tribal  funds; 
tso  to  piirrhiiNc  iiiHuruiu’i*  for  proltN-tfnii  **f  tribal  property)  ; Ait  of  May 
1938,  hoc-  1. 52  Stilt.  201.  315,  2:1  U.  S.  C.  A.  123b  (Supp.)  (Tribal  funds 
or  traveling  and  other  pxikhinCs)  ; Act  of  May  24,  1022,  42  Stat.  n“»2,  57*  >, 
M u.  S,  C.  324  (Expenditures  from  tribal  funds  of  Five  Civilized  Tribes 
lifhout  jspreifie  apprnpriu tlwis)  ; Act  of  Juno  30.  1010,  see.  17,  41  Slut, 
i,  20,  23  U.  S,  Lf.  1 25  (Expenditure  of  moneys  of  t ribe*  of  Qua  paw 
; R,  K ft  2002,  25  T\  8.  C.  IfD  (Advances  to  disbursing  officers)  ; 
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msittprs  of  necounting  luwediiro  iitul  tin*  onfnrmmuMit  «*f  appro- 
print  inn  limlinf  ions. 


Act  of  March  1.  1907,  34  Stilt,  1013.  1016,  25  U.  S,  134  (Appropriations 
for  supplies  available  imm.diately ) ; Art  of  March  3,  1*75,  1H  Bta L 420, 
450,  -J53V  s.  C.  135  i Supplies  cllstrilititi'd  so  as  to  prevent  deficiencies)  : Art 
of  July  1.  isn.R,  MUS  7.  30  Slat.  371.  'OR.  25  U.  8.  C.  130  K'nmihiirnrlnn  of 
rations  and  other  .supplies t ■ Act  of  March  L 1007,  34  Slat,  1015,  1016,  2r> 
f‘.  S,  i’,  159  ( Appropriations  for  subsistence)  i Act  of  Msireh  1,  1007. 
34  Star,  1015.  1010,  25  V.  S.  C-  340  (Diversion  nf  appruprintinns  fur  cm- 
plnyoos  mid  supplies!  ; Art  of  January  12.  1927,  sec,  1,  44s  Stat,  034,  030, 
25  IT,  S,  i 148  (Siipp.)  (Appropriations  for  supplies;  transfer  to 
rmllnii  Service  supply  fund;  expenditure). 


SECTION  24.  TRIBAL  RIGHT  TO  EXPEND  FUNDS 


Hi r km*  tlio  United  Status  mid  Hip  Indian  tribe  have  each  an 
mewst  in  tribal  £nm.l>.  liold  in  tin*  Treasury  of  tile  United 
Chiton,  the  normal  met  Inal  of  disposing  of  snob  funds  linn  boon 
iy  common  consent  of  tbo  tribe  and  the  Federal  Government, 
<n  far  an  treaty  fumls  arc  concerned,  treaty  provisions,  many 
if  which  are  .still  in  force,  embodied  u common  agreement  <*on= 
‘erniiig  the  disposition  of  tribal  money,  hollowing  the  treaty 
leriod,  agreements  with  Indian  tribes,  rut  I tied  by  net  of  t.  on* 
•TOSS,  served  a similar  purpose.  In  recent  years  various  new 
’or  in  nine  have  made  their  appearance  embodying,  in  one  way 
>r  another,  the  agreement  of  the  tribe  and  the  United  States 
•oaceming  expenditure  of  tribal  funds. 

Judgment  moneys  awarded  to  tbe  Blackfeet  Indians  by  the 
; Vairt  of  Claims  have  been  made  “available  for  disposition  by 
i lm  tribal  council  of  said  Indians,  with  the  approval  of  the 
Secretary  of  the  Interior,  in  accordance  with  the  constitution 
uni  bylaws  of  the  Blackfeet  Tribe  * * */’ n01  Other 

statutes  provided  for  the  expenditure  of  tribal  funds  for  objects 
1 os i gun  f ort  or  approved  by  the  tribal  council  concerned/^  Per- 
Imps  the  earliest  of  such  provisions  Is  found  In  section  3 of  the 
Appropriation  Act  of  February  17,  1S79/"M  providing  for  the 
inversion  of  various  appropriations  to  alternative  uses  “within 
I he  discretion  of  the  President,  and  with  the  consent  of  said 
tribes,  expressed  in  the  usual  mnnncr.”  This  provision  was 
repeated  in  subsequent  appropriation  nets*’’54  and  made  perma- 
nent by  the  Act  of  March  1,  1907 
There  is  an  implied  agreement  between  federal  and  tribal 
authorities  in  acts  authorising  the  Secretary  of  the  Interior  to 
appropriate  money  fur  flu*  expenses  of  tribal  councils/’*-  tribal 
delegates/*17  and  tribal  attorneys/"* 

There  are,  of  course,  a great  number  of  statutes  authorizing  the 
expenditure  of  tribal  funds  without  express  reference  to  the 
wishes  of  the  tribe, 6453  ami  the  problem  of  federal  power  to  expend 

«n  Joint  Resolution  of  June  20,  1936,  49  Sint.  1568,  Accord:  Act,  of 
March  2,  1689,  25  Stat,  1012  (Yankton). 

MAiit  of  Juno  20,  1936,  49  Stat,  1543  (Crow)  ; Act  of  March  1,  1929, 
45  Stnt.  1430  (Klamath)  ; Act  of  Mny  31.  3 933,  sen,  1,  48  Sint,  108 
( Pueblos) . 

Stat.  205,  315, 

s&e,  for  example,  Act  of  May  11,  1880,  see,  X 2l  Stat,  114,  133. 

34  Stat.  1016,  1016,  25  U.  S.  C.  140. 
o^Aet  of  March  2,  1920,  45  Stat  1498  (Crow)  ; Act  of  June  1.  1988, 
52  Stnt,  605  (Klamatli). 

■i^Act  of  March  3,  1881,  21  Stat,  435,  453  (Mituni,  Peoria.  Wen, 
Kaskftgkia,  and  Piankeslmw)  ; Joint  Resolution  of  June  7,  1924,  43  Stat, 
667  (Fort  Feck)  ; Joint  Resolution  of  May  10,  1926,  44  Stat,  498  (Fort 
Peck)  ; Act  of  June  14,  1926,  44  Stat,  741  (Klamath). 

cfi*  Act  of  April  11,  1928,  45  Stat.  423  (Chippewa  of  Minnesota)  ; Act 
of  June  26,  1034,  48  Stat,  1216  (Nez  Fgree). 

See,  for  example.  Act  of  March  3,  1873,  17  Stat,  627  (Nez  Perce)  ; 
Act  of  June  27,  1902,  32  Stat.  400  (Chippewa  of  Minnesota)  ; Act  of 
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trilml  funds  without  Indian  ronsenr  is  dealt  with  elsewhere,"” 
Ii  inny  be  noted,  ho\vevt*r.  Unit  flu*  omission  of  express  roiei-onee 
io  trilml  consent  in  sipprupriiitlon  provisions  referring  tn  tribal 
funds  dries  not  ucceHsarily  imply  the  absence  of  siuh  eonseiit.  In 
fact,  many  provisions  for  I lie  appropriation  of  tribal  funds  are 
sought  at  the  request  of  the  Irihp  concerned,  although  no  refer* 
cnee  to  this  fact  appears  on  the  face  of  the  statute. 

The  present,  state  of  the  law  with  respect  to  the  power  of  an 
Indian  tribe  to  expend  funds  or  dispose  of  other  personal  prop- 
erty hehl  by  the  United  States  in  trust  for  the  tribe  is  that  any 
such  expenditure  must  be  authorized  l*y  net  of  Congress/*'1  The 
situation  is  analogous  to  that  of  a private  trust,  where  the  trustee 
must  consent  to  expenditures  by  the  beneficiary  out  of  the  trust 
fund.  In  tho  case  of  the  trust  funds  of  an  Indian  tribe,  the  power 
to  determine  the  propriety  of  expenditures  is  vested  in  Congress 
and  only  in  a very  few  eases  has  Congress  delegated  its  power  of 
decision  io  administrative  authorities.07’ 

The  history  of  Iiuliiin  appropriation  legislation  shows  a con- 
tinuous struggle  between  two  principles:  on  the  one  hand,  it  is 


June  28,  1900,  34  Stat.  047  (Menominee)  ; Act  of  Mny  26,  1920,  41  Stat. 
025  ( Five  Civilized  Tribes). 

Expenditure  from  tribal  funds  for  a wide  diversity  of  purposes  consid- 
ered beneficial  to  the. tribe  are  authorized  in  a vait  number  of  statutes. 
See,  for  example.  Act  of  January  12,  1877,  19  Stnt,  221  (Osage), 

Tlie  cost  of  various  improvement  a upon  tribal  lands  lias  been  met  out 
of  tribal  funds,  sometime*  with  a provision  that  the  coat  of  the  improve- 
ment shall  he  repaid  to  the  tribe  liy  the  Individual  Indian  benefited.  Act 
of  February  23,  1921,  ««\  2,  41  Stat,  3105,  HOG  (Red  Lake  Indian 
Reservation). 

Federal  appropriations  for  improvements  upon  tribal  hinds  have  fre- 
quently been  made  reimbursable  obligations  against  future  tribal  funds 
or  ngainBt  such  funds  as  might  arise  from  disposal  of  the  lands  Improved, 
Act  of  July  8,  1916,  39  Sfnt.  353  (Quiiliault  Indian  Reservation)  | Act  of 
March  3,  1021,  sec.  6,  41  Stat,  1355,  135T  (Fort  Belknap)  ; Act  of  Feb- 
ruary 14,  1023,  42  Stat,  124G  (Pniute)  ; Act  of  February  9,  1925,  43 
Slat,  810  (Chippewa), 

Various  Other  Btatutes  authorize  payments  from  tribal  funds  to  indi- 
vidual members  of  the  tribe  who  have  particular  claims  upon  tribal 
bounty  Act  of  April  29,  1902,  32  Stat.  177  (Choctaw-Chic knsuw)  ; Act 
of  June  3,  1924.  43  Stat,  357  (Red  Lake  Indians)  ; cf.  Joint  Resolution 
of  February  11,  1800,  26  Stat.  609, 

Certain  tribal  funds  have  been  made  available  for  loans  to  individual 
members  of  the  tribe.  Act  of  March  4,  1025,  43  Stnt,  1301  (Crew)  ; Act 
of  May  15,  1935,  49  Stat,  244  (Crow). 

Between  1916  and  1925  n number  of  statutes  were  dnacted  appropriat- 
ing tribal  funds,  or  federal  funds,  to  be  reimbursed  out  of  future  tribal 
funds,  for  roads,  bridges,  public  schools,  and  other  public  improvements. 
Act  of  June  26,  1916,  39  Stat.  237  (Ponca)  ; Act  of  August  21,  1916,  39 
Stnt  521  (Spokane)  ; Act  of  February  2D,  1917,  3D  Stat,  926  (Navajo)  ; 
Act  of  June  7,  1924,  43  Stat,  607  (Navajo)  ; Act  of  February  20,  1925, 
43  Stat.  994  (Navajo), 

See  Chapter  5f  arcs,  5B,  10, 

o7i  Fun(]s  other  than  trust  funds  may  be  expended  without  such 
authorization.  See  Chapter  5,  see.  10, 

Q72  of,  25  u.  s,  a 139,  140, 
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insisted  Hint  C'nngvoss.  in  which  Is  vested  constitutional  power 
• » v i * r appropriations,  nnisi  retain  full  control  of  flu*  subject ; on 
till*  of her  hand,  if  in  argued  that  continuity,  prudent  foresight  In 
flu*  expenditure1  or  funds,  uml  tnio  economy  require  the  setting 
aside  of  triliid  funds  for  definite  purposes  in  a milliner  that  will 
avoid  tin*  red  tape  mid  delays  of  reappropriation/’"' 

Al  ina  I practice  lias  always  lieeii  a compromise  liet ween  these 
two  principles.  In  section  27  of  the  Act  of  May  18. 
Congress  provided: 

§ 123.  PJ-pprudii  are  from  tribal  fund m without  specific 
npproprmtionH,= — Xu  money  shall  he  expended  from  Indian 
tribal  fluids  without  specific  n pprnpr! a thm  by  Congress 
except  as  follows : Equalization  of  allotments,  education 
of  Indian  children  in  accordance  with  existing  law,  per 
capita  and  other  payments,  all  of  which  are  hereby  con- 
tinued in  full  force  mid  effect ; Provided  farther,  That  this 
shall  not  change  existing  law  with  reference  to  the  Five 
Civilized  Tribes. 

To  this  list  of  purposes  for  which  expend  it  urns  may  be  made 
from  tribal  funds  bfv  administrative  authorities  without  specific 
congressional  appropriation,  a specific  addition  was  made  by 
the  Act  of  April  13,  192(i,ftTB  which  declares: 

g 123a.  Tribal  fund*;  use  to  purchase  Insurance  for  pro - 
tertian  of  tribal  property,-—1 The  funds  of  any  tribe  of 
Indians  under  the  control  of  the  Tin  1 ted  States  mar  bo 
used  for  payments  of  insurance  premiums  for  protection 
of  (hu  property  of  tile  tribe  against  fire,  theft,  tornado, 
hail,  earthquake,  and  other  elements  and  forces  of  nature. 

Interior  Department  appropriation  acts  usually  contain,  in 
addition  to  specific  appropriations  out  of  designated  tribal  funds 
for  specific  purposes,  general  appropriations  of  the  following 
form  :,r'r' 

Expenses  of  tribal  councils  or  committees  thereof  (tribal 
funds)  : For  traveling  and  other  expenses  of  members  of 
tribal  councils,  business  committees,  or  other  tribal  organ- 
izations, when  engaged  on  business  of  the  tribes,  in- 
cluding supplies  and  equipment,  not  to  exceed  $5  per  diem 
in  lieu  of  subsistence,  ami  not  to  exceed  five  cents  per  mile 
for  use  of  personally  owned  automobiles,  and  including 
not  more  than  $25,000  for  visits  to  Washington,  District 
of  Columbia,  when  duly  authorized  or  approved  in  ad- 
vance by  the  Commissioner  of  Indian  Affairs,  pay- 

able from  funds  on  deposit  to  the  credit  of  the  particular 
tribe  interested. 

Furthermore,  as  we  lmvc  already  noted,  “miscellaneous  reve- 
nues * * * not  the  result  of  the  labor  of  any  member  of 

such  tribe”  are  deposited  in  a fund  peculiarly  misnamed  “Indian 
moneys,  proceeds  of  labor,”  and  are  thereafter  available  for 
expenditure  “in  the  discretion  of  the  Secretary  of  the  Interior, 
n»r  the  benefit  of  the  Indian  tribes,  agencies,  and  schools  on 
whose  behalf  they  arc  collected  * * * " subject  to  the  limi- 

tations as  to  tribal  funds  imposed  by  section  2T  of  the  Act  of 
May  IS,  19ie.flT? 

mIn  other  fields  of  Government,  the  public  purpose  corporation  hag 
been  created  to  facilitate  businesslike  handling  of  appropriations,  nod 
this  same  objective  was  a major  factor  in  the  scheme  of  tribal  incorpora- 
tion established  by  the  Act  of  .Tune  18,  1034.  48  Stnt.  084,  25  U.  S.  0, 
401  at  scv. 

K~%  30  Slat.  123.  150.  25  U,  S,  C.  A.  123  iSupp.)  (incomplete  hi  origi- 
nal piiiiitm).  On  thn  basis  of  this  statute  the  Comptroller  General  has 
held  that  contracts  with  attorneys  for  payment  of  fees  out  of  tribal  funds 
should  not  he  approved  by  the  Secretary  of  the  Interior  in  the  absence  of 
express  statutory  authorisation.  Comptroller’s  Decisions  A.  24931, 
.November  8,  1928;  A.  27759,  .Inly  1.  1929;  A,  291 73,  May  8.  1930;  A, 
34S58.  January  20,  1931  ; A.  45091.  October  20.  1932;  A.  81210.  Decem- 
ber 2.  1930;  A.  44239,  October  11,  1932,  The  Interior  Department  takes 
the  position,  in  view  of  the  Comptroller  General's  Opinion  of  June  80. 
1937,  discussed  supra,  that  these  ilecisimis  do  not  apply  to  funds  hi  the 
treasury  of  an  organized  tribe.  Memo.  Sol.  I.  B.,  January  18,  1938. 

'-‘44  Stnt.  242.  23  V.  S.  0,  A,  123a. 

OT«  Act  of  May  9.  1938,  52  Stilt.  291.  313. 

OTTB!J  Stnt,  123,  158,  25  U.  S.  C.  A,  155  (Supp.).  And  see  see,  28. 
xupne  Hen  also  Memo.  Sol.  I.  D.  January  24, 1930. 


In  view  of  the  present  state  of  the  law,  an  Indian  tribe  seeking 
a particular  disposition  of  “tribal  funds"  or  "trust  funds"  in 
the  Treasury  of  the  United  States,  must  request  n specific  con- 
gressional appropriation  unless  "Indian  Moneys,  Proceeds  of 
Labor”  are  available  or  the  purpose  Is  one  of  the  four  purposes 
for  which  Congress  has  given  the  Secretary  of  the  Interior  per- 
manent spending  authority,  or  the  purpose  is  one  as  to  which  the 
current  Interior  Department  appropriation  act  vests  temporary 
spending  authority  in  that  Department.  Under  tiny  of  these 
three  exceptions  administrative  authority  rather  than  congres- 
sional appropriation  must  he  obtained. 

These  limitations  upon  the  power  of  an  Indian  tribe  to  dispose 
of  funds  or  other  personal  property  in  which  it  has  an  equitable 
interest  do  not  extend  to  funds  or  personal  property  over  which 
the  tribe  has  full  legal  ownership,  even  though  such  funds  or 
property  are  voluntarily  deposited  for  safekeeping  with  a local 
superintendent  and  therefore  technically  jundor  the  Permanent 
Appropriation  Repeal  Act  of  .Tune  26,  1934, r,I&  within  the  Treasury 
of  the  United  States.  The  Act  of  .Tune  25,  10.36, * m specifically 
provides : 

That  section  20  of  the  Permanent  Appropriation  Repeal 
Act,  approved  June  2G,  1934  (4S  Stnt.  1233),  shall  not  be 
applicable  to  funds  held  in  trust  for  individual  Indians, 
associations  of  individual  Indians,  or  for  Indian  cor- 
porations chartered  under  the  Act  of  June  18,  1034  (4S 
Stnt.  9S4), 

Since  funds  so  deposited  by  an  incorporated  tribe  are  not  sub- 
ject to  congressional  appropriation,  it  must  he  held  a fortiori 
that  funds  not  so  deposited  hut  retained  by  the  tribe  arc  not 
subject  to  congressional  appropriations.  All  charters  Issued  to 
incorporated  tribes  recognize  that  funds  held  in  the  treasury  of 
an  incorporated  tribe  are  subject  to  disposition,  in  accordance 
with  the  limitations  of  the  charter,  by  the  corporation,  and  are 
not  in  any  way  subject  to  congressional  appropriation.  This  cam 
elusion  may  he  based  upon  the  narrow  ground  that  section  IT  of 
the  Act  of  June  IS,  11)34,  expressly  authorizes  a chartered  tribe 
to  "dispose  of  property  * * * real  and  personal,”  hut  it 

seems  more  satisfactory  to  place  the  conclusion  upon  the  broader 
ground  that  the  various  statutes  relating  to  appropriations  of 
“tribal  funds”  and  “trust  funds”  use  those  words  in  a technical 
sense,  as  terms  of  art,  to  refer  to  a well-understood  category  of 
funds  which  are  held  in  the  Treasury  of  the  United  States  to  the 
credit  of  tlie  tribe  pursuant  to  some  law  or  treaty,  and  that, 
therefore,  these  limitations  are  utterly  inapplicable  to  funds  in 
the  actual  possession  of  the  tribe  itself. 

This  view  is  in  accord  with  the  historic  fact  that  Congress  has 
never  presumed  to  interfere  with  the  expenditure  of  funds  held 
in  tribal  treasuries,  even  when  the  collection  of  such  funds  by 
Lribnl  authorities  is  regulated  by  specific  legislation  requiring 
reports  to  Congress  by  a tribal  treasurer,0®0 
The  difference  between  the  power  of  an  Indian  tribe  to  dispose 
of  personal  property  and  its  power  over  real  property  may  be 
summed  up  in  a sentence : A tribe  may  not  validly  alienate  realty 
except  with  the  consent  of  the  Federal  Government,  given  by 
Congress  or  by  an  official  duly  authorized  by  Congress  to  consent 
to  particular  forms  of  alienation  ; on  the  other  hand,  a tribe  has 
complete  power  of  disposition  over  tribal  personal  property, 
except  in  so  fur  as  such  property  has  bec?n  removed  from  its  con- 
trol and  placed  in  the  possession  of  the  Federal  Government 
pursuant  to  some  law  or  treaty. 

Among  the  limitations  voluntarily  assumed  by  Indian  tribes 

*"3  48  Slut.  1224. 
o™  49  Stat.  1928. 

See,  for  example,  Act  of  February  28,  1901,  31  Stat.  819  (Seneca 
lease  rentals). 


aso 


tribal  right  to  expend  funds 
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vltli  respect,  to  the  disposition  of  tribal  moneys  and  other  per- 
sonalty, we  tuny  briefly  note; 

(1)  Limitations  com aiiied  in  tribal  constitutions,'*11 

(2)  Limitations  cmifnined  In  tribal  ehartors^ 

an  g,.0i  fnr  example,  the  following  provisions  of  the  constitution  and 
ivlaws  of  tin:  iluiilitpui  tribe,  approved  December  .17.  UKl*  : 

Art.  VI.  aet-tiiui  1.  The  Uihila|»ti  Tribal  Council  shall  have  flic 
Oil! (twins  powers  S 
* ~ 

(.*)  To  deposit  a 1 1 Tribal  Council  Funds  iu  the  credit  of  tin* 
ltimlmmi  Tribe  in  mi  Individual  Indian  Moneys 

Tribe  nf  t at*  TTnxloii  <■  ntinii  Agency.  «ucli  iiiuds  to  be  expenoeu 
, » 1 1 1 v iiimiii  the  leeoinimuiilnt Ion  of  the  Tribal  Council  ni  accord 
Z\%  with  a liiuluvl  htivinj!  prior  oppi-oval  of  tlw  Swa-Mtnry  .it  111.' 
Interior. 

* 

llVbAWM  OP  Tilt:  ilUALACAt  TUUIE  OF  THE  HU.VbAl'AI  BEHEUVATION 4 
ARIZONA 

\iiti ct-K  1 -- -Dill  it'S  of  OtHeOrs. 

* 

HEO  4.  Treasurer.^ The  Treasurer  shall  accept,  receive  iv^Ipl 
for  preserve,  and  safeguard  nil  funds  in  the  custody  the  riibal 
Council,  lie  shall  deposit  till  .funds  in  such  depository  ns  the 
Council  shall  direct  and  shall  make  ami  preserve  u laithful  record 
of  such  funds  and  shall  report  on  all  receipts  ami  expenditures 
and  the  a moll  nl  mid  imbue  of  all  fluids  in  his  possession  mid 
custody,  at' Wit  times  at  wiui-nWd  b.v  thu.Tr  I»1  Council  lie 
shall  hot  pay  our  or  disburse  any  funds  iji  his  possession  oi 
custody  except  in  accordance  with  a resolution  duly  passed  by 
the  Council.  The  books  and  records  of  the  I reason" r shall  be 
audited  nt  least  once  each  year  by  a competent  auditor  employed 
bv  the  Council  and  at  such  other  times  as  the  Council  or  the  Lorn- 
ni  issiuiicr  of  Indian  A If  ii  lr><  may  dimei,  IhelreasuriM-  shall  be 
required  to  give  a bond  satisfactory  to  the  Tribal  conned  and  to 
the  commissioner  of  Indian  Affairs,  Until  the  Treasurer  is 
bonded,  the  Tribal  Council  limy  make  such  provision  for.  I lie  cus- 
tody and  disbursement  of  funds  as  shall  gunruntee  their  xtuety 
anti  proper  disbursement  anil  use, 

SUm*.  for  example,  the  following  provision*  from  sec,  5 of  the  cor- 
porate charter  of  the  Confederated  Sulish  niul  Koototiul  tribes  of  tile 
Flathead  Reservation,  rati  fled  April  20,  1030  : 

r»,  The  trlhe,  subject  to  any  restrictions  contained  in  the  Con- 
stitution and  laws  of  the  United  States,  nr  in  the  constitution  and 
bylaws  of  the  said  tribe,  shall  have  the  following  corporate 
powers,  in  addition  to  till  power*  already  conferred  or  guar- 
anteed bv  the  tribal  constitution  and  bylaws: 

* -■  * + 

nest,  or  otherwise,  own, 
property  of  every  de 
the  following  lbpitU- 


(b)  To  ptirchnse,  lake  by  gift,  beque: 
hold,  iiinmuio,  operate,  and  dispose  of 
seriptlon.  real  and  personal,  subject  to 


ript 
tlfms  ! 

* * £ * * 

5,  No  distribution  of  corporate  property  to  members 
shall  be.  made  except  out  nf  net  income, 

* * # $ * 

(d)  To  borrow  money  from  the  Indian  credit  fund  in 
uncord  a iu*e  with  the  terms  of  section  iO  of  the  act  of  June  IS. 
ttKLt  (48  Hint.  flS4 ) , or  from  any  other  governmental  agency, 
or  from  any  Member  or  association  of  member*  of  fhu  tribe, 
mid  to  use’ such  funds  directly  for  productive  tribal  Ohtcr- 
nHsOH.  or  to  loan  money  thus  borrowed  to  individual  in  embers 
or  associations  of  meiubers  of  tbe  tribe;  Proritlvri , That  the 
aimmiif  of  in deh ted i less  to  which  the  tribe  limy  subject  itself 
shall  not  exceed  8100.0(10,  except  with  the  express  approval 
of  the  Secretary  of  the  Interior. 


(ft  To  nniko  and  pen-form  contracts  and  agreement s of 
everv  description,  not  IncnnsiRtont  with  law  or  with  any  pro- 
visions nf  this  eliartiT,  with  any  person,  association,  or  cor- 
poral hut.  with  n.nv  muniripnmy  nr  any  county,  or  with 
i he  United  mates  or  the  mate  of  Montana.  Including  agree- 
ments with  the  State  of  Montana  for  the  rendition  of  public 


(3)  Limitations  contained  Iu  tribal  loan  agreements.'*' 

(4)  Limitations  contained  in  tribal  trust  agreements."11 

The  grant  of  funds  to  Indian  tribes  for  particular  m*'**  under 

the  Emergency  Appropriation  Act  of  April  8,  lOHa.1-'*  raised  addi- 
tional questions  an  to  the  powers  of  an  Indian  tribe  in  handling 
funds.  In  response  to  the  question  put  by  the  Commissioner  of 
Indian  Affairs  whether  mi  Indian  tribe  might  ‘use  the  proceeds 
of  rentals  nf  hind  improved  through  rehabilitation  gnu  is  to 
linanee  additional  construction  projects  or  to  meet  general  tribal 
expenses  oi*  io  make  per  capita  payments,  the  Solieitoi  n£  the 
Interior  Department  ruled:*"* 

4,  When  money  has  been  granted  to  an  Indian  tribe,  to 
he  used  for  n particular  purpose,  e.  g.,  the  development 
of  springs  on  lrihai  laud  or  Ihe  eouHtniciitm  of  houses, 
l ho  Presidential  letter  above  set  forlh  imposes  no  duty 
on  the  tribe  when  once  the  money  has  liemt  properly 
expended.  The  fact  that  such  expenditures  may  Increase 
tribal  income  from  the  issuance  of  lenses  or  permits  on 
tribal  land,  or  tribal  income  from  other  enterprises,  does 
not  subject,  a part  of  that  Income,  or  all  of  it,  to  any  lien 
on  the  purl  of  the  Federal  Government.  Hitch  income 
may,  therefore,  be  received  and  disbursed  by  the  Indian 
tribe  in  any  manner  not  prohibited  by  Federal  law  or  by 
the  constitution,  bylaws,  or  charter  of  the  tribe,  unless 
the  tribe  lms  spedlienlJ.V  agreed  to  use  such  rentals  or 
Income  for  n specific  purpose.  Tt  is,  of  course,  within 
the  power  of  a tribe  to  agree,  through  its  representative 
council  or  oilier  ollieers,  that  certain  income  available  to 
the  tribe  shall  be  used  only  for  designated  purposes  not 
inconsistent  with  low. 

Following  this  determination,  the  Indian  Office  entered  into 
trust  agreements  with  various  Indian  tribes  under*  which  the 
Indian  tribe  became  trustee  of  the  funds  granted  and  the  pro- 
ceeds thereof  for  the  benefit  of  needy  Indians  entitled  to  the 
benefits  of  the  act  in  question.™7 


services  nild  Including  contracts  with  the  United  States  or 
the  State  of  Montana  or  any  agency  of  either  f(>r  de- 
velopment of  water-power  sites  within  Uu*  reservation  ; 
Piorhhrf,  Thai  nil  contract*  involving  payment  of  money 
by  the  rorpoititimi  in  excess  of  $ri,0(JG  in  any  one  Wy^r. 
or  involving  the  development  of  water-power  sites  within  the 
reservation,  shall  he  subject,  to  the  approval  of  the  Sec- 
retary of  the  Interior  or  his  duly  authorized  representative. 


due 


(g)  To  pledge  or  assign  chat  fob  or  future  tribal  Incon 
to  beiMiine  duo  to  the  tribe  under  any  note*,  lenses. 


luo  or  to  ueeoim?  ituc  to  roe  trine  unuor  uny  Munt-n, 

»r  oilier  rniitrtietk.  whether  or  not  such  notes,  lenses,  or  eon- 
iftietit  :n*e  in  existence  nf  the  thin* : Pruvidctf , That  sueli 
agreements  of  plerlge  nr  iisslgnmciit  sludl  Hot  cxeml  more 
(hmi  jo  years  from  thn  ihite  of  execution  and  shall  not  cover 
more  than  om-hulf  the  net  irihal  income  in  any  1 year;  Ana 
provided-  further.  That  any  such  agreement  shall  be  subject 
to  lilt*  approval  of  the  Sneretary  of  the  Interior  or  his 


representative. 

rate  funds,  from  whatever  source  de- 


to  the  appro vn 
duly  nuthorized  roprese 

(ji)  To  deposit  enrpo . . 

rived,  in  any  Nnltonal  or  State  imnk  to  the  extent  that  such 
funds  are  Insured  by  ihe  Federal  Deposit  litsunuiee  ror- 
nnrntfoii,  or  secured  by  n surety  bond,  nr  oilier  HRcurhy, 
approved  by  the  Secretory  of  the  interior;  or  to  deposit 
such  funds  in  flu*  pom  a! -savings  bank  nr  with  u bonded  dis- 
bursing officer  of  the  United  Sfates  to  the  emtu  of  the  tribe, 

rm  chapter  12,  sec.  0. 

•*»  Sun  OluiDter  12,  sec.  6. 

^49  Stilt.  110, 

^»Op.  Sol.  I,  D„  M.2S31G.  March  IS,  1030, 

f*7  See  Chapter  32,  hqc.  6. 
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SECTION  1.  HISTORY  OF  LEGISLATION 


Ti'juU*  wns  ono  of  the?  inevitable  activities  that  arose  from 
eontai't  Imhveoii  Indians  mi<l  whites,  two  distinct  races,  engaged 
in  unlike  activities  and  possessed  of  different  types  of  goods. 

1 o supervise  trade  with  the  Indian  tribes,  and  to  discourage 
individual  avarice  under  conditions  which  presented  unlimited 
opportunities  for  corruption  and  extortion,  colonial  governments 
eon! iniionxly  front  early  pioneer  days  lionised  traders  dealing 
with  the  Indian  tribes1  and  l ho  Congress  of  the  United  States 
since  its  first  session  has  frequently  legislated2  with  respect  to 
Indian  trade  by  virtue  of  its  constitutional  authority  to  regulate 
commerce  with  the  Indian  tribes.5 


fell  lire  of  their  goods.  By  this  net,  Congress  adopted  the  plan  of 
leaving  trading  wholly  to  private  enterprise  and  for  a few  years 
adhered  exclusively  to  this  policy.  In  1796,  however,  the  Fresh 
dent,  was  authorized  to  establish  governnien tally  owned  and 
operated  trading  posts  along  the  far-flung  western  and  southern 
frontiers  or  in  Indian  country  within  the  limits  of  the  United 
States/ 

Trade  for  profit  was  not  contemplated  undor  this  act  and  goods 
were  sold  to  the  Indian*  at  cost.  The  trader  in  charge  was  an 
agent  of  the  United  States,  paid  by  the  Government  and  under 
oath  to  refrain  directly  or  Indirectly  from  personal  business  or 


Provisions  with  respect  to  Indian  trade  were  included  in  many 
treaties4  between  the  Indian  tribes  and  the  United  States. 

By  tho  Act  Of  July  22,  1700/  the  right  to  license  traders  was 
vested  in  the  President  or  officers  approved  by  him.  All  unau- 
thorized perso  's trading  with  the  Indians  were  liable  to  for- 


1 The  Irregularities  and  Improper  conduct  of  the  traders  rerr.jvrd  the 
attention  of  the  General  Court  of  the  colony  of  Massachusetts  in  1629. 
(Records  of  Mass.,  p.  48.)  A proclamation  of  George  III  set  forth  the 
claim  of  the  Crown  to  regulate  trade  and  licensed  traders  (American 
Ai chives,  4t.h  Series,  17i4— 1 t i5.  vol.  I,  Col.  1*4),  On  congressional  power 
over  trade,  see  Chapter  5,  sec.  3, 

- Act  of  July  22,  1700,  1 Stat,  137;  Act  of  March  1,  1793,  1 Stilt  329* 

Act  of  April  IS,  1700.  3 Stat.  432;  Act  of  May  10,  1700,  1 Stat,  409  \ 

Act  of  March  3,  1790,  1 Stat,  743,*  Act  of  March  39*  1802,  2 Stat!  139* 

Act  of  April  21,  3800,  2 Stat,  402;  Act  of  March  2*  1811  2 Stat  65‘7  • 

Act  Of  June  30.  1834,  4 Stat.  729,  R.  g.  gg  2127-2138;  Act  of  August  15 
1870,  19  Stat.  17G,  200.  20  U.  S.  C.  203  ; Act  of  July  31,  1882,  22  Stat. 
lif).  It.  9,  § 2U3,  25  Tl,  S.  C,  264;  Act  of  March  3,  1901,  3l  Sfn,\  1058, 
1006,  2o  IT.  S.  C.  262;  Act  of  March  3,  300.3,  32  Stat.  082  1009.  25 
U,."lS,,C.*  2Cl2  * Act  of  Mny  20»  590S*  3G  Stat,  444> 

s United-  States  v,  Bridle.man,  7 Fed.  804  (D.  C.  Ore,  1881)  ; Green  y. 
Menominee  Tribe  of  Indians  in  Wisconsin,  233  U.  S.  558  (1914)  ■ Worces- 
ter v.  Georgia,  6 Pet,  515  (1832);  Raster  y,  Wright,  135  Fed.  947 
(C.  C.  A.  8.  1005)  ; United  States  v,  OUsna,  25  Fed.  Cas.  No,  14705  (C.  C. 
Ohio  1835)  ; United  States  v.  Douglas,  100  Fed,  482  (C  C.  A.  S 3911) 
See  Chapter  5.  sec,  3. 


4 See  Chapter  3,  sec,  3B(2). 

l Stat.  137.  By  the  provisions  of  this  statute,  any  proper  person 
emild  obtain  a license  for  2 years  to  trade  with  the  Indians  upon  giving 
imnd  for  faithful  observance  of  governmental  regulations.  Tim  Act  of 
.larch  1 1793,  1 Stat,  320,  was  a statute  similar  in  its  provisions  with 
an  additional  prohibition  against  purchase  of  horses  hi  Indian  country 
without  a special  license. 

The  Act  of  SIny  ID.  1700.  1 Slut.  -100.  (termed.  neeordiUR  to  existing 
treaties.  Indian  country"  where  trading  licenses  were  required.  For 
■subsequent  definitions  see  Chapter  1,  see.  3, 

“ A provision  relative  to  requiring  licenses  to  trade  with  Indians  was 
considered  ns  interfering  with  a treaty  of  amity,  commerce,  and  nitvlga- 

-or  a =,e,i  ®r,“,u  .nna  the  u*ited  Statos*  dated  November  ID, 

, 5 stat.  310,  A Presidential  proclamation  of  February  29  1790 
declared  t bat  trade  regulations  were  not  applicable  to  British  subjects.  ? 
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■onimoreiul  relations  with  any  Indian  or  Indian  tribe* 

In  1822, 1 * however,  trading  posts  were  closed.  Accounts  were 
rendered,  and  the  system  of  governmental  ownership  and  opera- 
tion permanently  abandoned.  Indian  trade  again  became  for  tlie 
most  part  private  business  under  governmental  supervision  and 
license. 


Until  1802  laws  with  reference  to  both  private  trading  and 
Go\ eminent  trading  posts  were,  by  their  terms,  temporary,  A 
permanent  act.  to  regulate  private  trade  was  enacted  on  March 
30,  180*2.° 


Act  of  April  18,  1796,  l Stat,  452,  This  act  wa§  n temporary  measure 
succeeded  by  similar  statutes  enacted  April  21,  1800.  2 Stat,  402  • March 
2.  1811,  2 Stat.  652;  March  3,  1815,  S Stat.  230;  March  3,  1817, '.3  Stat. 
3G3;  April  36,  1818,  3 Stat,  428;  March  3,  1819,  8 Stnt,  514;  March  4 
3820,  3 Stat,  544;  March  3,  1821,  3 Stat,  641.  Thq  Act  of  April  is] 
1700,  1 Stat.  452,  after  two  or  three  rejections,  was  enacted  upon  the  In- 
sistence of  President  Washington.  He  recognized  trade  as  a force  for 
the  maintenance  of  peaceful  Indian  relations.  The  congressional  debates 
on  this  statute  reveal  a blending  of  benevolent  desire  to  protect  the  In 
•liana  from  the  cupidity  and  vicious  avarice  of  more  commercially  experi- 
enced whites  and  Yankee  shrewdness,  anxious  to  prevent  British  and 
Canadian  interests  from  reaping  increasing  profits  from  lucrative  Indian 
trade.  Furthermore,  the  vast  outlay  of  capital  required  to  establish  even 
u portion  of  the  needed  posts,  presented  too  large  a venture  for  private 
capital.  See  Annals  of  Congress,  4tU  Cohg„  1st  sess,r  179&-D7,  pp  229 


„ * * * In  relation  to  the  general  (trad  I mi)  establish- 
ment it  has  been  a losing  institution  owing  it  is  Ure- 

sumable,  to  adventitious  circumstances,  originating  In  our  fate 
belligerent  state  (War  of  1812),  and  not  growing  out  of  am defect 

-ffSags 

fh  it  having  lT 

oflonU™ 1 11 duVhFg  thflate  war  CaP(Anna?i 

of  Congress,  15th  Cong,,  1st  sess„  1817-18  pt.  I,  p.  801.) 

Stat.  139,  Construed  in  United  States  v.  Douglas,  SD0  Fed,  4S2 
(C.  C\  A.  8,  1911)  ; United  States  v,  Cisna,  25  Fed.  Cas,  No  14795  (C  C 
Ohio  1835)  ; Worcester  v.  Georgia,  6 Pet.  SIB  (1832)  ; United  States  v.' 

06CU  s"S204  20ed,<mT)N°'  16581  ^ C 'S79)  5 *■*"  V' 
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This  statute1* *  made  It  unlawful  fur  any  citizen  or  other  person 
to  reside  in  Indian  towns  or  hunting  camps  as  a trader  or  to 
carry  on  coin  mere!  nl  intercourse  with  Indians  without  u license. 
Suitable  trading  sites,  it  was  later  provided,  were  to  be  design 
nated  by  Indian  agents,11 

On  Juno  30,  1834.  Congress  passed  an  act  revising  and  repeal- 
ing the  former  legislation  on  the  subject  and  particularly  defining 
the  term  "Indian  country”  for  the  purposes  of  that  act.1" 

Congress  has  not  seen  fit  to  regulate  Indian  trailers  outside  of 
“Indian  country.”  13  l*y  tliu  Act  of  August  35,  1870,11  the  Cone 

10 Tins  ant  was  siipplempiifed  by  the  Art  of  April  29,  1816,  3 Stat,  332, 
ho  an  to  restrict  issuance  of  trading  licensee  to  citizens  of  the  United 
States  and  to  prohibit  the  transportation  of  foreign  goods  for  purposes 
of  Indian  trade  ; the  Act  of  May  6,  1322,  3 Stat.  682.  amended  adminis- 
trative provisions  of  this  act, 

« Act  of  May  25,  1324,  4 Stilt.  35, 

«Act  of  .lime  3P.  1834,  4 Stat,  720.  On  definitions  of  Indian  country, 
see  Chapter  1,  sec,  3. 

13 Trade  carried  on  from  barges  in  streams  adjacent  to  a reservation 
wiis  hold  not  to  be  trading  in  Indian  country.  United  State*  v,  Taylor. 
33  F.  2d  008  (D.  C.  W.  D.  Wash.  1929),  rev’d  on  other  grounds,  44  F. 
2d  531  (1930),  cert.  den.  283  U.  S.  820  (1031), 

In  a state  ease  privately  owned  land  within  the  limits  of  a reserva- 
tion to  which  Indian  title  had  been  extinguished  was  not  considered  as 
Indian  country,  so  that  traders  located  thereon  were  not  required  to  be 
licensed  before  trading  with  Indian  tribes.  Rider  v.  LaGtoir,  138  Paq.  3 
(1914). 

United  States  V.  Certain  Property,  25  l*aq,  517,  518-519  (1871),  also 
held  that  no  license  is  required  to  trade  with  Indians  outside  of  Indian 
country.  The  opinion  in  tills  case  stilted  that  no  other  class  of  ordinary 
fedora  1 legislation  is  so  full  of  pains,  penalties,  and  forfeitures  as  that 


mission  or  of  Indian  Affairs  was  vested  with  so  U*  authority  to 
license  traders  to  the  Indian  tribes  and  to  make  requisite  rules 
mid  regulations.  By  tlm  Act  of  July  HI,  LSS2fJ5  i-eqmroments  for 
a license  to  trade  were  extended  to  include  all  but  “nn  Indian  of 
tho  full  blood,”  The  Act  of  March  H,  lUOl.1*  ns  amended  by  the 
Act  of  March  3,  lSX>3,tr  provides  that  a person  desiring  to  trade 
with  Indians  on  any  Indian  reservation  must  satisfy  the  Com- 
missioner of  Indian  Affairs  that  he  is  *'a  proper  person  to  engage 
in  such  trade-”  In  addition,  from  time  to  time.  Congress  enacted 
appropriation  or  regulatory  acts  in  connection  with  Indian 
trade.18 

which  regulates  trude  with  the  Indians,  Indian  country  is  the  place, 
and  un  nt her,  to  which  till  pains  ami  penalties  arc  applied. 

^ 19  Stat,  176,  200.  25  U.  S.  G.  *261. 

«22  Stilt,  179,  R,  S.  § 2133,  25  If.  S.  (?.  20 1. 

31  Stat.  lOoSi  1000  (Osage  Reservation).  25  U.  S.  C,  262. 

«SfcS  Stilt-  982.  1009,  25  IT,  8.  (\  202,  This  nut  amended  the  proviso  in 
the  11101  act  so  as  to  make  it  applicable  to  all  reservations, 

18  Acts  appropriating  funds  for  detecting  and  punishing  violators  of 
the  Intercourse  Acts  of  Congress;  Act  of  March  3.  1893.  27  Stat.  572; 
Act  of  March  % 1895,  28  Slat.  910 ; Act  of  June  4,  1897,  30  Stat.  11  ; Act 
of  .Tilly  1 ■ 1808,  80  Stnt.  097 ; Act  of  March  3,  1899,  30  Stat,  1074 ; Act 
of  June  6.  1900,  31  Stat,  280;  Act  of  March  3,  1001.  31  Stat.  1133.  The 
Treaty  of  May  1.  1864,  with  the  Chippewas  of  the  Mississippi  and  the 
Pillager  and  Luke  Winncbageshish  bands  of  Chippewa  Indiana  in  Minne- 
sota. 13  Stat.  693,  695.  Art.  IX,  provided  that  “nu  * * * trader 

* * * shall  be  * * * licensed.  * * * who  shall  not  have  a 

family  residing  with  them  * * * whose  moral  habits  * * * 
shall  he  reported  upon  annually  by  a board  of  visitors  t * * A 

similar  provision  is  found  in  the  Act  of  February  28.  1877,  19  Stat.  254, 
256,  Art.  7 (Sioux  Nation  and  Northern  Arapahoe  and  Cheyenne 
Indians), 


SECTION  2,  PRESENT  TAW 


At  the  present  time  the  Commissioner  of  Indian  Affairs  con- 
tinues to  exercise  sole  power  and  authority  in  the  appointment 
of  traders  to  the  Indian  tribes,15  Under  existing  regulations,20 
any  person  who  proves  to  the  satisfaction  of  the  Commissioner 
that  he  is  a proper  person  may  secure  a trader’s  license,21  Ordi- 
narily the  Commissioner  will  not  issue  a license  without  the 
approval  of  the  trihal  council*  Bond  with  approved  sureties " 
must  accompany  the  application,23  Any  person  other  than  an 

» Act  of  August  15.  1876,  19  Stnt,  176,  200;  Act  of  March  3.  1901,  31 
Stilt,  1058,  1006;  Act  of  March  3,  1903,  32  Stat,  982,  1009;  25  TJ.  S.  C. 
261-262. 

20  Regulations  Governing  Licensed  Indian  Traders,  25  C,  F.  R.,  pt,  276; 
Regulations  Governing  Traders  on  Navajo,  Zunl,  and  Hop!  Reservations, 
ibid.,  pt,  277. 

**  See  Act  of  August  15.  1876,  sec.  5,  19  Stat  176,  200;  Act  of 
March  3,  1001,  31  Stat,  1058,  1066;  Act  of  March  3,  1903,  see.  10,  32 
Stat.  9S2,  1009  ; 25  U.  S.  C,  SOI,  262.  The  view  was  expressed  hi  2 Op, 
A,  G,  402  (1880),  that  no  citizen  of  the  United  States  can  obtain 
exemption  from  laws  of  United  States  by  entering  Indian  Territory  and 
becoming  an  Indian  by  adoption  and  thereby  claim  the  privilege  of 
trading  without  a license.  In  16  Op,  A,  G.  403  (1879),  it  was  Stated 
that  u trader  at  a military  post  in  Indian  country  must  he  licensed  and 
licenses  cannot  bo  issued  by  military  authorities, 

23  The  Act  of  July  26,  I860,  sec,  4,  14  Stat-  255,  280,  which  required 
traders  to  give  a bond  to  the  United  States  in  the  sum  of  not  legs  than 
$5,000  nor  more  than  $10,000  was  incorporated  in  see,  2128,  Revised 
Statutes,  hut  omitted  from  the  United  States  Code  of  1926.  Sec,  2128 
Wiis  repealed  by  the  Act  of  March  3,  1988,  47  Stat,  1428,  The  regulations 
require  a bond  in  the  sum  of  $10,000  with  at  least  two  approved  sureties 
or  a bond  of  a qualified  surety  company,  25  C,  F.  R-  276.10. 

25  U.  S.  C.  2G4.  The  words  4 ‘of  the  full  blood'1  and  the  words  “On 
any  Indian  reservation”  were  added  to  the  Revised  Statutes  by  the  Act 
of  July  31,  1882,  22  Stat,  179. 

Sections  261  and  262  of  title  25,  United  States  Code,  giving  the 
Commissioner  of  Indian  Affairs  authority  to  regulate  trade  with 
Indians,  and  requiring  any  person  desiring  to  trade  with  the 
Indians  on  any  Indian  reservation  to  do  so  under  the  regulations 
of  the  Commissioner,  are  general  In  scope  and  would  include  the 
Indians  themselves.  However,  section  264  of  title  25  excludes  from 
the  enforcement  provisions  Indians  of  the  full  blood,  Section  264 


Indian  of  full  blood94  who  attempts  to  reside  in  the  Indian  coun- 
try 15  or  on  any  Indian  reservation  as  a trader  without  a license, 
or  to  introduce  goods  or  trade  therein,  forfeits  all  merchandise 
offered  for  sale  to  the  Indians  or  found  in  his  possession  and  is 
liable  to  a penalty  of  $500.  Licenses  are  granted  for  1 year  “ 
and,  if  at  the  end  of  that  time  the  Commissioner  is  satisfied  that 
all  rules  and  regulations  have  been  observed,  a new  license  nuiy 
be  issued*27  Introduction  of  liquor  into  the  Indian  coimti“>  is 
statutory  ground  for  the  revocation  of  a trader’s  license.28 

In  order  to  prevent  the  acquisition  of  a share  of  the  tr.,de 
without  approval  of  the  Indian  Service,  Congress  established  he 
present  rule  that  no  appointed  Indian  trader  could  sell,  shr  re, 
or  convey.  In  whole  or  in  part,  his  right  to  trade  with  Ur- 
Indians.29  A sale  of  a license,  being  void,  has  been  held  not  \ ? 


|g  the  only  statute  which  provides  a method  of  enforcement  of  iho 
laws  governing  trade  with  the  Indians,  Since  the  laws  and  regu* 
bilious  are  unenforceable  against  Indians  of  the  full  blood,  sncxi 
Indians  cannot,  be  said  to  be  required  to  operate  under  the  regu- 
lations. Congress  has  evidently  left  to  the  tribe  the  .regulation  or 
traders  wlio  are  Indians,  restricting  the,  term  “Indian  for  this 
purpose  to  persons  with  full  Indian  blood.  The  tribe  itself  could 
require  the  full  blood  Indian  traders  to  abide  by  the  Federal  laws 
and  regulations.  (Memo.  Sol,  I.  D.,  April  29,  1940.) 

34  See  I'n.  IS,  supra. 

i®  it,  g,  §§  2127-2138,  Tile  Act  of  July  31,  1882,  22  Stat.  179,  amended 
R.  g,  § 2133,  25  U.  S,  C,  264.  by  excluding  the  Five  Civilized  Tribes  from 
its  application.  It  also  made  nonnpplicable  tp  these  tribes  Its  provision 
that  unlicensed  white  clerks  could  not  be  hired  by  Indian  traders.  The 
forfeiture  provision  has  been  regarded  by  the  Department  of  Justice  as 
not  permlttliig  seizure  for  forfeiture  of  an  automobile  used  by  aji  \m* 
licensed  trader  to  transport  merchandise.  D,  J.  File  No.  99-2-7-858, 
Memorandum  by  O.  J.  R.,  July  13,  1039. 

26  Under  the  special  regulations  for  the  Navajo,  Hopi,  And  Zuni  Reser- 
vations, a 3-year  term  ia  allowed.  Bee  fn,  20. 

^ 25  C-  F.  R.  270.11-277.11, 

2i  25  U.  S.  C,  246,  derived  from  Act  of  March  35,  1864,  38  Stat.  29, 
R.  S.  § 2140, 

gy  United  Stales  v.  1%  Buffalo  Holes,  1 Mont,  489  (1872). 
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cmiHiit  uli*  rimsl deration  for  ;i  noU*/"  A eoiitrnvf  I » v n holder 
of  si  tripling  liconso  to  psjy  a third  pel- soil  a iHirflun  of  the 
irroctvdH  of  tlu*  Undo,  in  ciiusidfrat hut  of  tin;  third  pomm 
actually  running  tliu  busiiiesw,  was  considered  by  the  courts  as 
spurious,  a subterfuge,  violating  the  spirit  and  intent  of  the 
trading  statutes/1  The  court,  however,  approved  an  arrange^ 
monf  whereby  a licensed  trader  funned  a partnership  and  the 
noidireiiNod  iiieniber  of  the  partnership  secured  a permit  to  live 
on  the  reservation,  to  soil  to  the  Indians  and  t <>  share  in  the 
pro  li  ts.  “ 

1 1 i the*  general  policy  is  to  eneourage  resident  ownership 
of  Indian  trading  posts,  in  some  instances  the  hick  of  local 
capital  necessitates  absentee  ownership.  At  the  present  ’ time, 
as  a matter  of  net  uni  practice,  n license  may  he  held  by  a 
resident  manager  instead  of  by  a nonresident  owner,’"' 

To  insure  integrity  of  conduct  on  tlu*  part  of  persons  employed 
iii  the  Indian  Service  and  to  protect  tho  Indians,  no  license  is 
issued  In  any  person  employed  in  Indian  affairs  by  the  I'oited 
Stntes.”1 

A license  to  trade  is  not  required  in  Alaska,  The  Act  of  June 
*!d,  IRIM/”  was  not  extended,  cjc  propria  vir/orc,  to  that  Territory 
upon  its  cession  to  the  United  States.” 

The  court,  in  Vat  ted  St  a tea  v.  JSerrloff™  in  1872,  decided  that 
this  now  possession  was  not  Indian  country,  as  defined  and 
limited  by  the  Trade  and  Intercourse  Act  After  this  decision, 
on  March  3,  1S7R/*  Congress  extended  to  Alaska  the  provisions 
of  sections  21  niid  22  of  this  statute,  relating  principally  to  the 
interdiction  of  liquor  traffic.  Thn  presumption  seems  clear  Hint 
by  singling  out,  mentioning,  and  extending  two  sections  only, 
the  intention  of  Congress  was  to  withhold  or  exclude  from  Hie 
Territory  all  other  sections  of  the  iu*t,  Apparently  Alaska  was 
Intended  to  be  considered  “Indian  country/’  in  connection  with 
Indian  trade,  only  to  the  extent  of  that  specifically  prohibited 
t rn  file. 

By  the  regulations  of  the  Department  of  the  Interior,  products 
sold  to  the  Indians  are  required  to  be  good  and  mereha  lit  able, 
and  the  prices  must  be  fair  and  reasonable/™  The  President, 
whenever  in  his  opinion  public  interest  requires,  is  authorized 
to  prohibit;  tin*  introduction  of  goods,  or  any  particular  article, 
into  the  country  of  any  tribe. 

For  many  years  the  sale  to,  the  India  ns  of  means  of  warfare 
has  been  restricted  and  regulated,10  At  the  present  thin?  I lie 
Secretary  of  the  Interior  may  adopt  such  rules  as  may  be  neces- 
sary to  prohibit  the  sale  of  arms  and  ammunition  in  any  district 
n ecu  pied  by  uncivilized  or  hostile  Indians.41  Arms  and  uinmit- 
ii  if  ion  may  not  be  sold  to  the  Indians  by  traders  except  upon 
permission  of  a superintendent  of  an  Indian  agency  who  1ms 
clearly  established  that,  the  weapons  are  for  a lawful  purpose/5 
Congress  bus  provided  that  no  person  other  than  an  Indian 
may.  within  Indian  country,  purchase  or  receive  of  an  Indian 

If n hhir  v.  ?.uvpffvL  17  Nek  580.  28  N,  W.  514  (1883). 

31  Could  V,  Kendall,  15  Neb,  549,  m N.  W.  4 S3  (1884). 
w Ounn  v.  Carter,  30  Kail.  294,  1 Pac,  GO  (1883), 

Swine  trsulerH*  stores  have  licensed  resident  inn  lingers  who  nrv  not  the 
owners. 

31  25  C.  F.  K.  270.5-277.4, 

;f&  4 Slat,  720, 

a"  Raters  v.  Campbell,  20  Fed,  Ous.  No.  17204  (C.  C.  Ore.  1870)  ■ Kin  v. 
United  stat 27  Fed.  351  (i\  C.  Ore,  1880)  ; Jn  re  Sail  Qunh  31  Fed 
327  (TX  C.  Alaska  1SSG)  • 16  Op.  A.  O.  141  (1878). 
aT  27  Fad.  Cass.  No.  10252  (IX  C.  Ore.  1872) 
u*  17  Stilt.  530, 

»'  2a  C.  F.  R.  270.22. 

u‘ Ael  of  August  5,  1KT6,  10  Hint.  21 0.  J£.  8.  u I ;|i j,  25  V.  8 f 200 

4i  25  TJ.  S.  C.  200  : R.  8,  jfg  467.  2130 
4-25  C.  F.  R.  270.8, 


in  the  way  of  barter,  trade,  or  pledge  u gun,  trap,  or  other  article 
emuniniily  used  in  limit  lug,  any  Instrument  of  husbandry  or 
cooking  utensil  of  the  kind  commonly  obtained  liy  Indians  in 
their  intercourse  with  whites,  m*  any  article  of  clothing,  except 
skins  or  furs/5 

It  is  against  the  rules  laid  down  by  the  Conmiissioner  of 
Indian  Affairs  to  sell  tobacco,  cigars,  and  cigarettes  to  minor 
Indium*  under  18  years  of  age/*  Likewise,  liquor  tnitlii-  is 
suppressed/5 

Sale  of  specified  harmful  drugs  is  illegal,*'  Gambling  is  pro- 
hibited in  trading  posts/7  Trading  011  Sunday  presents  sufficient 
cause  for  revocation  of  a license/* 

At  the  present  time  credit  is  given  at  the  trader's  risk/1* 
Traders  may  not  accept  pawns  or  pledges  of  personal  property 
by  Indiana  to  obtain  credit  nr  loans,  and  Indians  may  not  1m 
paid  in  store  orders,  in  tokens,  or  in  any  other  way  than  hi 
money.01 

To  protect  the  Indians,  traders  are  forbidden  l.o  buy.  trade  for, 
or  have  in  their  possession  any  annuity  or  other  goods  which  have 
been  purchased  or  furnished  by  the  Government  for  the  use  or 
welfare  of  the  Indians/1  The  business  of  a trader  must  be  con- 
ducted 011  premises  specified  in  Lite  license/-  Tribal  or  indi- 
vidual lands  used  by  traders  must  be  leased  I11  the  usual  manner.** 
No  trader  will  be  allowed  to  sublet  or  rent  buildings  which  he 
occupies  without,  the  approval  of  the  Commissioner  of  Indian 
Affairs04  ami,  where  the  tribe  is  organized,  without  the  consent 
of  the  tribal  council. 

The  personal  property,  including  the  stock  in  trade  of  si  licensed 
trader,  in  ordinarily  subject  to  stale  taxation,  although  the  privi- 
lege of  doing  business  with  Indians  would  appear  to  be  exempt 
from  state  taxation/*  As  an  Indian  trader  is  not  an  officer  of 
this  Government,  and  as  bis  goods  are  his  own  private  property, 
which  he  may  sell  indiscriminately  to  IikIIuiih  or  non-Indians,  a 
state  tax  on  the  personal  property  of  a licensed  trader  is  not  a 
tax  on  an  agency  of  the  Federal  Government,  or  an  interference 
with  the  regulation  of  commerce  with  the  Indian  tribes/6 

*”25  Tb  8.  C.  205,  R.  S.  § 2135.  Fur  other  restrictions  on  trade  see 
Chapter  5,  see,  3. 

«25  C.  F.  R,  276.17. 

40  See  Chapter  17,  Indian  Liquor  Laws, 

*"25  C.  F.  R.  276.19. 

* Ibid,.  270.21. 

'*  Ibid. , 276.20. 

1,1  In  Tinker  v,  Mitlluud  V title#  Cu..  231  U,  S.  681  (15>i4),  it  was  held 
that  a provision  in  the  Indian  Appropriation  Act  of  June  21,  1906,  34  Stub 
325,  360,  made  it  unlawful  fnr  traders  on  the  Osage  Indian  Reservation 
to  give  credit  to  any  individual  Indian  head  of  n family  for  any  amount 
exceeding  75  per  centum  of  his  next  quarterly  allown  nee.  Treaties  with 
various  tribes  bear  ample  evidence  of  the  grasp  traders  acquired  by 
issuance  of  credit  to  their  customers.  A large  portion  of  the?  money  from 
the  sale  of  coded  land  passed  directly  to  the  trader  for  debts,  and  these 
debts  in  several  instances  necessitated  cessions  of  land.  See  Chapter  8, 
see.  7C. 

fi«25  C.  F.  U,  276.24. 
z'lhid..  276.16. 

^Ibid..,  276.14. 

M Sets  Chapter  5,  sees.  Oil  and  11 K;  Chapter  11,  sec.  5;  and  Chapter 
15.  sec.  19. 

« 25  C.  F.  E,  276.15. 

65  See  Chapter  13,  secs.  4 and  5. 

VThtwas  v.  Gath  309  U,  S.  204  (1898).  This  ease  involved  11  lax  <111 
cattle  owned  by  a lesson  of  Indian  land.  The  court  stated  ; * * It 

is  not  perceived  that  local  taxation,  by  a State  or  Territory,  of  property 
of  others  than  Indians  would  he  an  interference  with  Congressional 
power.**  Accord : Wagoner  v.  Eutmn,  170  U.  S.  588  (1898)  • Catholic 
Mission#  v.  Missoula  County,  200  U,  S.  118  (1909)  ; Surplus  Trading  Co, 
v.  Cook,  281  U,  S,  647  (1930).  In  the  Surplus  Trading  Co.  ease  the 
opinion  states  1 “Such  reservations  are  part  of  the  Stale  within  which 
they  lie  and  lier  laws,  civil  and  criminal,  have  the  same  force  therein  as 
elsewhere  within  her  limits,  save  that  they  can  have  only  restricted  npplb 
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In  view  of  the  fact  that  Congress  has  eon  for  red  upon  the  Com- 
missioner of  Indian  Affairs  exclusive  Jurlsiiu-tioii  with  respect 
to  Indian  traders A1  and  since  tribal  constitutions  generally  pro- 
vide tli at  ordinances  dealing  with  traders  shall  he  subject  to 
departmental  review,  tribal  lax  levy  may  not  be  made  upon 

cat  ion  to  the  Inrlliin  wards.  Private  property  within  such  a reservation, 
if  rmt  belonging  to  such  Indians,  in  subject  m taxation  under  the  laws  at 
the  SUge"  (ill.  031),  Some  slate  cases  in  accord  are  : Afoore  V,  Reason 
HI  Pile,  $75  ( ISO 8)  ; Cosier  V.  SfaMilUui.  36  PsiC,  960  (189U)  \ Nohl c V. 
AniorvttL  71  Pile.  870  LlilOH)-  Contra.  Fnaltr  v.  Board,  7 Minn.  140 

<1S02)-  _ _ 

■v.  i2n  U.  8,  C,  261=282,  derived  from  Act  of  August  15,  1870,  19  Stat, 
200.  "and  the  Act  of  March  3.  1903  (Osage  Reservation),  31  Stat.  1058, 
1066,  ns  amended  bv  Act  uf  March  3,  1993,  32  $tat,  982,  1009. 

Mfl5  x.  d,  14.  4G  (1934)  i 1 Op.  A.  G.  040  (1824).  Ab  the  Treaty  of 
November  38,  1785.  with  the.  Cherokees,  7 Stat.  18,  and  the  Treaty  of 
July  2,  1701,  with  the  Cherokee  Nation,  7 Stat,  39,  provided  that  the 
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licensed  trailer*  link's*  such  tnx  is  Authorized  by  the  Comnils- 
siunur  of  Indian  Affairs/* 

United  States  have  die  sole  and  exclusive  right  of  regulating  i ratio  with 
the  Indians,  the  Attorney  General  herein  expressed  the  opinion  Unit  tlie 
Cherokees  hail  no  right  to  impose  a tribal  tux  on  traders.  17  Op,  A.  G. 
134  (1881)  and  IS  Op,  A.  U.  34  (1884)  upheld  the  validity  of  permit 
laws  of  Choctaws  and  Cl  m-kiisaws  imposing  n fee  upon  licensed  traders 
under  the  provision  uf  the  treaties  of  June  22,  3855,  11  iStut,  mi.  and 
April  28,  I860.  14  Slat.  7(50  between  the  Choctaw  mid  Chickasaw  and  the 
United  States.  Also  see  Chapter  23,  sec,  3. 

Of.  Crahtree  V,  Madden,  54  Fed.  426  (0,  C.  A.  8.  1893).  The  opinion 
in  this  case  held  a tax  imposed  by  the  Creek  tribe*  upon  iU-rnsed  traders 
could  not  he  enforced  by  the  United  States  courts  but  recognized  the 
power  of  the  Department  of  the  Interior  to  remove  from  Indian  Territory 
silly  licensed  trader  who  failed  to  pay  taxes  as  lawfully  levied  by  Indian 
tribes.  Mnrri*  v.  Hitchcock,  194  U,  S.  384  (1904),  On  tribal  power  to 
tax,  set*  Chapter  7,  mtc.  7, 
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SECTION  1.  HISTORICAL  BACKGROUND 


iti'Ntru'tlnns  on  traffic  in  liquor  among  tlu*  Indians  begin  in 
curly  onion i u2  times,  in  a few  of  the  colonics.1  The  Indians 
rht'itisi'lmt  ni  various  times  sought  to  curb  their  consumption  of 
strong  drink,2  and  it  is  worthy  of  note  that  tlic  first  federal  con- 
trol m ensure  was  enacted,  at:  least  in  iinrt,  in  response  to  the 
verbal  plea  of  an  Indian  chief  to  President  Thomas  Jefferson  on 
Jlimniry  4,  1SG2,4 

On  January  28,  1802.  President  Jefferson  called  upon  Congress 
to  take  some  step  to  control  the  liquor  traffic  with  the  Indians 
in  the  following  language: 

These  people  [the  Indians J are  becoming  very  Sensible 
of  the  ha nef til  effects  produced  on  their  morals,  their 
health,  and  existence,  hy  the  abuse  of  ardent  spirits : and 


1 Maas.  Colonial  Lnwst  1600=72  (Whitmore  1880),  p.  161;  The  Char- 
ters of  the  Province  of  Pennsylvania  and  City  of  Philadelphia  (Franklin 
1742).  e.  106,  p.  41  ; Act®  of  the  General  Assembly  of  the  Province  of  Now 
Jersey,  1753— 61  (Nevill  1701 ),  sec.  2,  p.  125, 

2 8c*e  F.  W.  Elodge,  Handbook  of  American  Indians.  H.  Doc,  No.  02C. 


Pt.  2,  50th  Cong,,  1st  sess.  (3905=6),  p,  790;  American  State  Papers, 
vol.  7 (Indian  Affairs,  Glass  II.  vol,  I)  (1789-1815),  p.  655. 

3 Act  of  March  30,  1802,  sec,  21,  2 B tut,  139, 

4 In  the  course  of  his  talk  to  the  President,  the  Indian  chief,  lAttic* 
Turtle,  among  other  things,  said; 

* * * Blit,  father,  nothing  can  he  done  to  advantage  unless 

Jv,e,.Rr<*at  council  of  the  Sixteen  Fires,  now  assembled,  v.Jll  pro 
mbit  any  person  from  selling  nny  spirituous  liquors  among  tlieh 
red  brothers,  - 


I*- iMier  : lour  children  are  not  wanting  in  industry:  hut  it  is 
tile  introduction  of  ilris  fatal  poison  which  keeps  them  poor. 
» ohr  children  hove  not  that  command  over  themselves  which 
.vmi  have,  therefore,  before  anything  can  he  done  to  nclvniitsifro. 
this  evil  must  he  remedied,  a 

Father  : When  our  white,  brothers  came  to  this  land,  our  fore* 
fiit tiers  were  numerous  and  happy  * nut.  since  their  intercourse  with 
the*  white  people,  and  owing  to  the  introduction  of  this  fatal 
poison,  we  have  become  less  numerous  and  happy.  (American 
Vo1*  7 (Indian  Affairs,  class  II,  vol,  I)  (1789-1815) 

|).  uu5.) 


snnu*  i*f  tliom  puniest Iy  desire  n prohibition  of  thut  article 
from  being  <n tried  among  them,  The  Legislature  will 
consider  wlu* tlu* i*  the  effectuating  that  desire  would  not  be 
in  the  spirit  of  benevolence  mid  liberality,’ which  they  have 
hitherto  practised  toward  these,  our  neighbors,  mid  which 
hiiK  hnd  8n  happy  an  effect  towards  conciliating  their 
friendship.  It  has  been  found,  too,  in  experience,  that  the 
same  abuse  gives  frequent  rise  to  incidents  tending  much 
to  commit  our  peace  with  the  Indians.5 

(’on gross  forthwith  adopted  legislation  which  authorized  the 
President  of  tlie  United  States  “to  take  such  measures,  from  time 
to  time,  ns  to  him  nmy  appear  expedient  to  prevent  or  restrain 
the  vending  or  distributing  of  spirituous  liquors  among  all  or  any 
of  the  said  Indian  tribes,  anything  herein  contained  to  the  con- 
trary thereof  notwithstanding,*' u 

With  control  over  treaty-making,  the  licensing  of  traders,  and 
the  management  of  Government  trading  houses,  the  Executive 
had  ample  power  to  control  the  situation  without  a general  In- 
dian prohibition  law,  and  80  years  passed  before  such  a law  was 
enacted.7 

The  considerations  of  benefit  to  the  Indians  and  protection  to 
the  whites  thus  suggested  in  Jefferson's  message  have  since 
continued  to  influence  the  deliberations  of  Congress  in  Its  efforts 
to  suppress  the  traffic  in  liquor  with  the  Indians.8 

'"'American  State  Papers,  vul.  7 (Indian  Affairs,  o’ftss  II,  vol  I) 

(1789—38151  p.  653, 

■Art  nf  March  30.  1802,  sec.  21.  2 Stut.  139,  146,  An  excellent 
account  of  the  development  of  Indian  liquor  laws  from  3802  to  1911  will 
bu  found  in  Ann.  Cub.  191 2 B,  1090,  3091. 

7 See  fn.  35,  infra, 

*23  Cong,  Rec.(  pt,  3.  p,  2187  (1892)  ; 29  Cong,  Hoc.,  pt.  2,  pp.  803- 
899  (1897),  The  view  that  liquor  control  aids  in  maintaining  the 
ponce  ip  hu p ported  in  the  Annual  Report  of  Louis  C,  Mueller,  Chief 
Special  Officer  of  the  Office  of  Indian  Affairs,  March  28,  1939,  The 
contention  that  practically  every  Indian  war  since  the  discovery  of 
America  has  been  caused,  directly  or  indirectly,  by  the  liquor  traffic  is 
put  forward  by  William  B5.  Johnson,  The  Federal  Govern ,ni cut  and  the 
Liquor  Traffic  (1913)  pp.  183-238, 


SECTION  2.  SOURCES  AND  SCOPE  OF  FEDERAL  POWER  RE  LIQUOR  TRAFFIC 


The  power  of  the  Federal  Government  over  traffic  in  intoxi- 
cating liquors  with  the  Indians  nmy  be  said  to  be  derived  from 
several  sources."  Among  these  may  be  mentioned,  first,  the 


clauses  in  the  Constitution  investing  Congress  with  authority 
to  regulate  commerce  with  the  Indian  tribes, w and  to  dispose  of 
and  make  nil  needful  rules  and  regulations  respecting  the  ter- 


S(  In  United  States  Mispress  Co . v,  Friedman , 191  Fed.  673  (C  C -V  8 
1911),  rev’g  180  Fed.  1006  (1),  C.  W.  D.  Ark.  1010),  the  power  m kid  to 
he  derived  from  five  sources,  as  follows « 


First  the  treaty  making  power.  Second,  the  power  to  reguln; 
interstate _ commerciL  ™rd  tile  power  to  regulate  conimwi 
w«th  the  Indian  tribes.  Fourth,  the  ownership,  as  sovereign  < 
lands  to  which  the  Indian  title  has  not  been  extinguished,  Fi ft 
the.  plenary  authority  arising  out  of  . its  guardianship  of  tt 
Indians  a*  an  alien  but  dependent  people.  fAt  p.  674.) 


362 


See  also  Worcester  v.  Georgia,  6 Pet.  515  (1832),  where  Chief  Justice 
Marshall  intimates  that  the  authority  of  the  Federal  Government  to 
control  “ail  intercourse'*  with  the  Indians  is  traceable  to  the  clauses 
in  tlie  Constitution  relative  to  war  and  peace,  of  making  treaties  and 
of  regulating  commerce  with  foreign  nations  and  among  the  several 
states  and  with  the  Indian  tribes.  For  a further  discussion  of  the 
sources  and  limits  of  federal  power,  see  Chapter  5,  sec.  1. 

10  U,  S,  Const.,  Art.  Ii  sec,  8,  cL  3, 
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ritory  and  other  property  of  the  United  States;11  second,  the 
cl  a u ne  in  the  Constitution  relative  to  the  making  of  treaties; 
and  third,  the  recognized  relation  of  tribal  Indians  to  the 
United  States.18  The  first,  of  course,  relates  to  the  powers  of 
Congress ; the  second  to  those  of  the  treaty-making  department, 
and  the  third,  the  broadest  and  most  important  of  all,  refers  to 
the  powers  of  both. 

The  treaty-making  power  has  been  exercised,  in  conjunction 
with  the  congressional  power  to  carry  out  the  terms  of  treaties 
by  legislative  enactments,  to  Impose  prohibitions  against  the 
liquor  traffic  by  direct  treaties  with  the  Indians,  as  was  done, 
for  example,  in  the  Treaty  of  October  2,  1B63,  with  the  Ohip- 
powas,  and  by  the  Convention  with  Russia  of  April  5-1T,  1S24.15 
Treaties  and  legislative  enactments  of  the  United  States  are  of 
equal  dignity,  so  that  the  restrictions  against  intoxicants  in  the 
former  have  the  force  of  law.10  Similar  in  effect  to  treaties  with 
the  Indian  tribes  are  “agreements”  which  were  resorted  to  after 
the  policy  of  dealing  with  the  Indians  by  treaty  was  abandoned,17 
These  agreements,  however,  received  tlieir  legal  force  from  acts 
of  Congress  ratifying  and  adopting  them.  They  are  exemplified 
by  the  agreements  with  the  Nez  Perce  Indians  and  the  Yankton 
Sioux,  1B 

The  power  to  regulate  commerce  with  the  Indian  tribes  is 
really  the  constitutional  backbone  of  federal  legislation  against 
traffic  in  liquor  with  the  Indians.  The  courts  have  upheld  this 
power  with  respect  to  tribal  Indians,  and  the  Indian  country,18 


u U,  S.  Const,,  Art,  IV,  sec,  3,  cl.  2. 

12  tJ.  g.  Const,,  Art,  II.  see,  2,  cl,  2. 

is  See  United  States  v.  Kagama,  118  U,  S,  375,  383=384  (1886).  See 
nUo  United  States  v,  Nice , 241  U.  S,  591  (1916)  ; United  States  V.  Sand o- 
i^id,  231  U.  S.  28  (1913)  i rev'g  198  Fed,  539  (B.  C,  N.  M,  1912)  ; 
United  States  v.  McGowan,  302  U.  S,  530  (1938),  rev*g  89  B\  2d  201 
(C.  C.  A,  9,  1937),  aff*g  United  States  v,  One  Chevrolet  Sedan,  10  F, 
gupp.  453  (D.  C,  Nev.  1936), 

h Ratified  with  amendments  March  1,  1864  ; amendments  assented  to 
April  12,  1884 ; proclaimed  May  5,  1884,  13  Stat,  687,  Other  treaty 
provisions  containing  prohibitions  against  the  sale  or  introduction  of 
liquor  are  : Treaty  of  April  5,  1824,  with  Russia#  8 Stat,  302,  Art,  o « 
Treaty-  of  May  15,  1846,  with  the  Comanche,  Fond,  Ana-da-co,  Cadoe, 
Lepas,  Bong-wha,  Kecchy,  Tah-qah,  Carro,  Wichita,  and  Wacoe  Tribes  of 
Indians.  9 Stat,  844,  Art,  Xtl ; Treaty  o£  July  23,  1851#  with  the 
See-see-toan  and  Way-pay-toan  bands  of  Dakota  or  Sioux  Indians,  10 
Stat.  049,  Art,  5;  Treaty  of  August  5,  1851,  with  Med-ay-wa-kan- toan 
and  Wnh-pay-koo-tay  bands  of  Dakota  or  Sioux  Indians#  30  Stat.  954, 
Art,  VI ; Treaty  of  May  30,  1854,  with  the  united  tribes  of  Knskaskfa 
and  Peoria,  PiankesLiaw  and  Wea  Indians,  10  Stat.  1082,  Art.  10 ; 
Treaty  of  October  17,  1855,  with  Blaekfoot  and  other  tribes  of  Indians, 
11  Stat.  657,  Art.  13*  Treaty  of  February  11,  1856,  with  the  Menom- 
onee tribe  of  Indians,  11  Stat,  670,  Art.  3 ; Treaty  of  April  19,  1858, 
with  tho  Yancton  Tribe  of  Sioux  or  Daeotah  Indians,  11  Stat.  743, 
Art.  XII;  Treaty  of  October  14,  1864,  with  the  Klamath  tribe  of 
Indians,  Moadoc  trite  of  Indians  and  the  Yahooskin  band  of  Snake 
Indians,  16  Stat.  707,  Art.  IX. 

ie  Ratified  with  amendments  March  1,  1864  ; amendments  assented  to 
April  12,  1864;  proclaimed  May  5,  1864,  13  Stat.  667. 

ia  xj.  s.  Const.,  Art-  VI,  cl#  2;  Willoughby,  The  Constitutional  Law 
of  the  United  States  (2d  ed.  1929),  sec.  303,  p,  548,  See  Chapter  8, 

sec.  1.  „ 

i?  Act  of  March  3,  1871,  Stat.  544,  566-  See  Chapter  3,  see.  6. 
is  gee  Act  of  August  15,  1894,  28  Stat.  286.  The  selling  or  giving 
away  of  intoxicants  upon  ceded  territory  is  forever  prohibited  by  Art. 
XVII  of  the  Yankton  agreement  (p.  318).  Introduction  of  Intoxicants 
is  prohibited  for  25  years  by  Art.  IX  of  the  Nez  Perce  agreement 
(P.  330). 

i?  United  States  v.  Forty-three  Cals.  Whiskey,  108  U,  S,  491  (1883)  ] 
B,  e.  93  U.  S,  188  (1876)  ■ Es  parte  Webb,  225  U S,  663  (1912)  ; United 
States  v.  Wright , 229  U.  S.  226  (1913)  ; United  States  v.  Sandoval,  231 
U.  g.  28  (1913)  ; Perrin  V.  United  States,  282  U.  S.  478  (1914)  ; 
United  States  v.  Bhaw-Mux,  27  Fed.  Cas.  No,  16268  (D.  C.  Ore,  1873)  ; 


The  power  over  commerce  with  the  Indians  is  distinct  from 
that  over  interstate  commerce  in  Unit  traffic  with  the  Indian 
tribes  and  may  be  regulated  regardless  of  state  lines-  Tims,  the 
Indian  commerce  power  covers  traffic  which  may  be  wholly 
within  one  .•state-20 

It  is  to  be  noted  that  regulation  under  this  power  is  not 
limited  to  transactions  In  which  a tribe  acts  an  an  entity  but 
extends  to  transactions  with  individual  members  of  each  tribe.51 
The  Supremo  Court  has  stated  this  principle  In  the  following 
terms : 

Commerce  with  foreign  nations,  without  doubt,  means 
commerce  between  citizens  of  the  United  States  and 
citizens  or  subjects  of  foreign  governments.  _ as  indiviiL 
unis.  And  so  commerce  with  the  Indian  tribes,  means 
commerce  with  the  individuals  composing  those  tribes.3 

In  connection  with  the  power  to  regulate  commerce  with  the 
Indian  tribes  there  exists  also  the  authority  granted  by  the 
Constitution  to  do  all  things  necessary  and  proper  by  way  of 
carrying  out  its  provisions.^  Pursuant  to  this  power  and  the 
power  over  the  territory  and  other  property  belonging  to  the 
United  States,24  the  Federal  Government  has  imposed  liquor 
restrictions  on  lands  ceded  to  it  by  tlio  Indians  when  these  lands 
adjoined  Indian  country.33  The  purpose  of  this  measure  was  to 
prevent  sale  of  liquor  on  the  boundaries  of  the  land  retained  by 
the  Indians.  Except  for  these  extensions  of  the  Indian  liquor 
laws  to  “buffer"  areas  the  states  would  have  had  the  exclusive 
police  power  thereon.  Such  extensions  have  been  repeatedly 
upheld  by  the  United  States  Supreme  Court,20  The  power  lasts 
only  so  long  as  Indians  are  present  on  the  retained  reservation 
lands  and  remain  wards  of  the  Government.27  In  1984,  Congress 
withdrew  liquor  restrictions  from  the  “buffer”  lands.2* 

Congress  may  also  enact  such  measures  to  aid  in  the  enforce- 
ment of  the  prohibition  statutes,  as  are  “directed  at  the  means 
and  methods  used  in  the  accomplishing  of  the  violation  of  the 


Farrell  v.  United,  States,  110  Fed.  942  (G,  C,  A.  8,  1901)  * United  States  V. 
Wirt,  28  Fed.  Cas,  No.  10745  (B,  C,  Ole.  1874).  In  Matter  of  Heff, 
197  U,  S,  488  (1905),  the  Court  held  that  a citizen  allottee  was  not 
subject  to  federal  Indian  liquor  laws.  This  holding  governed  the  courts 
from  1905  to  1911,  was  ignored  in  IJallowell  v.  United  States,  221  TL  8. 
317  (1911),  and  expressly  overruled  by  United  States  v.  Nice,  241  U,  S. 
591  (1916) 

s&F,  H.  Cooke,  The  Commerce  Clause  of  the  Federal  Constitution 
(1908),  pp,  62-64;  1 Willoughby,  The  Constitutional  Law  of  the  United 
States  (2d  ed.  1929),  sec.  226,  pp.  397-398;  Dick  v.  United  States,  208 
U,  S.  340  (1908)  ; United  States  v,  FortiMhree  Qallojis  of  Whiskey,  93  U.  S, 
188  (1876)#  rev’g.  25  Fed.  Cas.  No.  15136  (B,  C.  Minn.  1874). 

si  Browning  V.  United  States,  8 F.  2d  801  (C.  C.  A.  8,  1625),  cert,  den. 
269  U,  S.  56®  (1925)  ; United  States  v.  Shaw -Max,  27  Fed.  Cas.  No,  16268 
(D,  C.  Ore,  1873)  ; United  States  v.  Nice,  241  U,  S,  591  (1918)  ; United 
States  v,  Holliday,  3 Wall.  407  (1865)  ; United  States  v.  Flynn,  25  Fed. 
Cas.  No,  10124  (b.  C.  Minn.  1870). 

23  United  States  V,  Holliday,  supra,  p,  417,  Also  see  Chapter  5,  see.  3. 
23  U,  S.  Const.,  Art.  1,  sec,  8,  d.  18- 
34  U.  S.  Const,,  Art.  IV,  sec,  3,  cl.  2, 

=5Aet  of  December  19,  1854,  10  Stat,  598  (Chippewa)  ; Act  of  March  1, 
1895,  28  Stat.  693  (Indian  Territory)  ; Act  of  March  20,  1906,  34  Btat.  80 
(Kiowa,  Comanche,  and  Apache)  ; Act  of  Juno  16,  1906,  34  Stat.  267 
(Oklahoma,  Indian  Territory,  New  Mexico,  and  Arizona)  ; Act  of  May 
6 1910  36  Stat.  348  (Yakima)  ; Act  of  June  20,  1910,  38  Stat.  557 
(New  Mexico  and  Arizona)  ; Act  of  May  11,  1912,  37  Stat.  Ill  (Omaha)  ; 
Act  of  July  22,  1912,  37  Stat.  197  (Colville)  ; Act  of  February  14,  1913, 
37  Stat  075  (Standing  Rock)  ; Act  Of  May  31,  1918,  40  Stat,  092  (Fort 
Hall)  ; Act  of  June  4,  1920,  41  Stat.  751  (Crow). 

21  Perrin  v.  United  States,  282  U,  S,  478  (1914)  ; Dick  v.  United  States, 
208  U.  S.  340  (1908)  I United  States  v.  Forty-three  Gallons  of  Whiskey, 
108  U.  S.  491  (1883), 

27  Perrin  v.  United  States,  supra. 

28  Act  of  June  27,  1934,  48  Stat.  1245,  25  U.  S.  G.  254. 
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statute."  38  Statutes  providing  for  search  and  seizure,  and  libel 
and  forfeiture  have  been  uniformly  upheld.**  As  possession  of 

a;i  Commercial  Investment  Trust  v.  L'nitcd  States*  261  Fed.  330,  333 
(G.  O.  A.  H.  1910) . 

^ Act  n;  Mu  roll  2.  1917,  3D  Stsit,  909,  970.  was  upheld  in  Gmimercial 
/iiiTtttmr/jr  Trust  v.  United  Staten,  supra ; and  United  States  v,  One  Buick 
Roadster  Automobile,  24 4 Fed,  901  (I).  C,  E.  D,  Okhi.  3917). 

81  Acts  .a1  May  2m.  BBS.  40  Htat,  561,  7m,  and  June  30,  3019,  41  Stat, 
3,  4 5 hold  valid  in  the  fallowing  wises  : Kenneth/  v.  United  States.  205  U.  S. 
344  (1924  ),  quasi  ion  cart i Hod  from  Kenned}/  v.  United  States,  2 F.  2d  5D7 


intoxicants  in  Indian  country  lends  io  infractions  of  the  Indian 
iiquor  laws*  Congress  may  forbid  possession.01 


(C,  C.  A.  S,  1924)  ; Reynold*  V.  United  States.  48  F.  2d  762  (0,  C , A.  10, 
1051)  ; Morris  v.  United  States.  19  F.  2d  131  (C.  C.  A.  8,  1027)  ; Sharpe  v. 
United  States.  16  F.  2d  876  (C.  V,  A.  8*  192(51  UfTg  JJ  j*  part* 

Sharpe,  13  F,  2d  061  (D.  C.  N.  D*  Okln.  1920)  ; Luvns  v.  United  State*. 
15  F.  2d  32  (C.  C.  A.  8.  1920)  ; /liir/eomii  V.  raffed  state*,  15  F,  2d  4Q6 
(C,  C.  A.  B.  1020)  ; Hen  fro  v.  United  gluten,  35  F.  2d  001  (C,  C.  A.  8, 
1026). 


SECTION  3.  EXISTING  PROHIBITIONS  AND  ENFORCEMENT  MEASURES 


O 

ERLC 


Pursuit nt  to  the  foregoing  federal  powers.  Congress  has  evolved 
a system  of  prohibitions  ami  enforcement  measures  against  traf- 
fic in  liquor  with  the  Indians,  and  in  the  Indian  country.”5 
The  most  important  of  those  measures  is  tin*  Act  of  July  23, 
ISOS,53  as  amended  in  1038  to  read  as  follows: 31 

Any  person  who  shall  sell,  give  away,  dispose  of,  ex- 
chniigc.  or  barter  any  malt,  spirituous,  vinous  liquor,  in- 
cluding beer,  ale,  and  wine,  or  any  ardent  or  other 
intoxicating  liquor  of  nny  kind  whatsoever,  m*  any  essence, 
extract,  bitters,  preparation,  compound,  composition,  or 
nny  article  whatsoever,  under  any  name,  label,  or  brand, 
which  produces  intoxication  to  any  Indian  to  whom  nn 
allotment  of  land  lms  been  made  while  the  title  to  the  same 
shall  be  held  In  trust  by  the  Government,  or  to  any  Indian 
who  is  a ward  of  the  Government  under  charge  of  any 
Indian  superintendent  or  agent,  or  to  any  Indian.  Includ- 
ing mixed  bloods,  over  whom  the  Government,  through  its 
departments,  exercises  guardianship,  and  nny  person  who 
shall  introduce  or  attempt  to  introduce  any  malt*  spirit- 
ous*  or  vinous  liquor,  including  beer,  ale,  and  wine,  or  any 
ardent  or  intoxicating  liquor  of  any  kind  whatsoever  into 
the  Indian  country,  which  term  shall  include  nny  Indian 
allotment  while  the  title  to  tile  same  shall  he  held  in  trust 
by  the  Government,  or  while  the  same  shall  remain 
inalienable  by  the  allottee  without  the  consent  of  llu* 
United  States,  shall  be  punished  for  the  first  offense  by 
imprisonment  for  not  more  than  one  year,  and  by  a line  of 
not  more  than  $500.  and  for  the  second  offense  and  each 
offense  thereafter  by  imprisonment  for  not  more  than 
five  years,  arid,  by  a fine  of  not  more  than  $2,000:  Provided, 
however.  That  the  person  convicted  shall  be  committed 
until  fine  and  costs  are  paid:  Ami  provided  further*  That 
first  offenses  under  this  section  may  be  prosecuted  by 
information,  but  no  person  convicted  of  a first  offense 
under  this  section  shall  be  sentenced  to  imprisonment  In  a 
penitentiary  or  required  to  perform  hard  labor.  It  shall 
he  a sufficient  defense  to  any  charge  of  introducing  or 
attempting  to  introduce  ardent  spirits,  ale,  beer*  wine,  or 
intoxicating  liquors  Into  the  Indian  country  that  the  acts 
charged  were  done  under  authority,  in  writing,  from  the 
War  Department  or  any  officer  duly  authorized  thereunto 
by  the  War  Department.  All  complaints  for  the  arrest 
of  any  person  or  persons  made  for  violation  of  any  of  the 
provisions  of  this  section  shall  be  made  in  the  county 
where  the  offense  shall  have  been  committed,  or  if  com- 
mitted upon  or  within  any  reservation  not  included,  in 
any  county,  then  In  any  county  adjoining  such  reserva- 
tion ; but  in  all  cases  such  arrests  shall  be  made  before 
any  United  States  court  commissioner  residing  in  such 
adjoining  county,  or  before  any  magistrate  or  judicial 
officer  authorized  by  the  laws  of  the  State  in  which  such 
reservation  is  located  to  issue  warrants  for  the  arrest 
and  examination  of  offenders  by  section  1014  of  the  Be- 

33  For  u definition  of  “Indian  country”  see  Chapter  1,  sec.  3,  For  the 
purpose  of  the  liquor  laws  it  means  all  lands  and  reservations,  Indian 
title  to  which  has  not  been  extinguished.  The  leading  liquor  cases  apply- 
ing this  definition  are  United  States  V.  Le  Bris,  121  U.  S,  278  (1887)  ; 
Bates  v.  C7<!.rfc*  95  TL  S.  204  (1877).  See  also  the  Act  of  June  27,  1934, 
c,  846.  48  Stat.  1245,  25  U.  5.  C.  254. 

*»27  Stub  260. 

34  Act  of  June  15,  1938,  52  Stat.  690,  25  U,  g.  C.  243,  This  net  ex- 
pressly repealed  similar  provisions  in  the  Act  of  January  30.  1897,  29 
Stat.  506. 
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vised  Statutes  [IS  U.  O,  5911  ns  nmundrd.  And  nil  i>er- 
80ii8  go  arrested  shall,  unions  discharged  upon  examina- 
tion* be  held  to  answer  and  stand  trial  before  the  court 
of  the  United  States  having  jurisdiction  of  the  offense.36 

Tljig  statute  defines  two  distinct  prohibitions.  The  first  is  di- 
rected against  any  disposition  of  intoxicants  to  any  Indian  who 
has  an  allotment,  title  to  which  is  restricted  or  held  in  trust  by 
the  Federal  Government,  or  to  any  Indian  who  is  si  ward  or 
under  the  guardianship  of  the  United  States,30  The  Indians 
included  tuny  he  located  in  Indian  country  or  outside  of  it” 
Indians  as  well  ns  whites  and  others  may  commit  this  crime,38 
hut  apparently  an  Indian  purchasing  or  otherwise  receiving 
illicit  liquor  Ih  not  offending  against  this  law.*” 

The  person  disposing  of  liquor  to  an  Indian  allottee  or  ward 
is  not  excused  because  lie*  did  not  know  the  recipient  was  nn 


aft  Art  of  Jun«>  15.  1038,  52  Stat.  696,  25  TT.  S.  O.  241.  Thi*  fir^t  general 
statutory  prohibition  against  liquor  In  Indian  country  was  approved 
July  9,  1832,  e,  174,  4 Stat,  564.  T>vo  years  Inter  Congress  first  in  chided 
in  stic.  18  of  the  Act  to  Uegiilute  Trade  mul  Intercom1  so  with  the  Indian 
Tribes  of  June  30,  1834,  4 Stot.  729.  the  substance  from  which  the  above 
net  was  derived.  By  amendment:  of  February  13,  .1802,  e,  24.  12  Stat. 
338.  Indians  affected  by  the  law  were  defined  nn  those  under  charge  of 
a superintendent  or  agent,  and  penalties  for  selling  and  introducing 
were  made  the  same. 

Tile  Act  of  March  15,  1804,  c,  33,  13  Stat.  29,  added  the  words  Mor 
circuit  court**  giving  that  court  jurisdiction  concurrently  with  the  district 
courts. 

As  the  substance  of  Ibis  law  was  enacted  hi  the  R.  8,  § 2139,  Indians 
“in  the  Indian  country”  were  excepted  from  its  penal  lies.  Tills  excep- 
tion was  repealed  by  the  Act  of  February  27,  1877,  19  Stat.  240.  244, 
which  Wim  an  net  to  correct  errors  in  the  Kt*  vised  8 ta  tut  OS, 

The  words  ‘vie,  bt er,  wine,  or  intoxicating  liquors  of  any  kind”  warn 
added  by  tile  At  * of  July  23,  1892,  27  Stat,  260,  This  broadening  was 
made  necessary  by  decisions  holding  beer  not  to  be  within  the  earlier 
definition.  See  Sarlifi  v.  United  States,  352  U.  S.  570  (1894)  j In  re 
McDonough,  49  Fed.  300  (D.  C.  Mont.  3302). 

Again,  in  the  Act  of  January  ,10,  1897,  29  Stat.  BOG,  the  enumeration 
of  liquors  was  extended  to  read  as  in  the  1938  amendment  above. 

The  acts  of  1892  and  1S97  were  read  together.  See  Edwards  v. 
United  States , 5 F.  2d  17  (C.  O,  A,  8,  1925)  ; Morgan  V.  Ward.  224  Fed. 
60S  (C,  a A.  8*  1015),  cert,  den,  239  U.  S.  048  (1915), 

The  sections  of  the  1938  amendment  which  are  new  are  the  penalty 
provisions  and  the  provisions  allowing  prosecution  by  information  for 
the  first  offense. 

m Wardship  of  the  Indians  and  termination  of  wardship  in  discussed 
in  sec,  9 of  Chapter  8,  It  niiij'  be  noted  here,  however,  that  the  granting 
of  citizenship  did  not  take  citizen  Indians  out  of  the  working  of  the  liquor 
laws.  United  States  v.  Nice,  241  U,  IS.  591?  (1910)  [overruling  Matter 
of  IleS.  197  U.  S.  488  (1905)]  ; Katecnmcucr  v.  United  States,  225  Fed, 
528  (C,  C,  A,  7,  1915)  ; M osier  v.  United  States,  IDS  Fed.  54  (C*  C*  A. 
S,  1012),  cert,  den,  229  IT,  S,  619  (1913),  The  privilege  of  buying  iiquor 
is  not  one  of  the  privileges  of  citizenship.  Mulligan,  v.  United  States, 
120  Fed,  98  (C*  C,  A.  8*  1903)  ; Fahrrctt  v.  United  States,  110  Fed,  942 
1C.  C.  A.  8,  1901), 

United  Sintcs  v.  Belt , 128  Fed.  68  (D,  C.  M.  I>.  Pa.  1904). 

**  United  States  v.  Miller,  105  Fed.  944  (D.  C.  Nev.  1901)  ; United 
Siam  V,  Shaw-Mux,  27  Fed.  Cus.  No.  16268  (D,  C.  Ore.  1873)* 

*'j Oott  V.  United  States,  205  Fed,  28  (C,  C.  A.  9,  1913)  (under  Alaska 
liquor  law) , But  sue  Acts  of  May  25,  1918,  40  Stat,  501,  5GS,  and  June 
30,  1019,  41  Stat.  34,  prohibiting  possession. 
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Indian  or  a “ward  of  rhu  Government/''  or  because  lie  mistook 
Tilm  for  a Mexican  or  white.™ 

Tin*  second  prohibition  defined  in  llie  Mntiite  is  directed 
against  the  introduction  or  attempt  to  introduce  any  intoxicants 
into  Indian  country:11  To  offend  apt  Inst  tile  hail  on  introducing 
liquor  it  in  enough  flint  one  is  the  iiu-iim  of  carrying  the  liqnor 
wi thill  the  limits  of  Indian  country  knowing  of  Its  presence  and 
l ransportation,5’  The  person  so  introducing  alcohol  need  not 
have  any  interest  in  it/3  Nor  need  he  have  any  intent  to  Intro- 
duce, that  In,  he  need  not  know  that  he  lias  entered  Indian 
country-14  But  an  Intent  is  necessary  to  constitute  the  crime,  of 
attempting  to  Introduce  liquor  into  Indian  country.4'*  In  both 
the  Introduction  and  the  attempt  to  introduce,  tlie  destination, 
intentionally  or  unwittingly,  must  he  the  Indian  country.  The 
mere  transportation  through  Indian  country  is  not  within  this 
nH  when  the  destination  is  beyond.4” 

As  the  courts  repeatedly  held  that  possession  of  liquor  in 
Indian  country  was  not  alone  sufficient  to  show  introduction,4. 
Congress  in  301(1  enacted  the  following  law  to  bolster  this  weak 
spot  ; 

* * * possession  by  a person  of  intoxicating  liquors  In 

the  country  where  the  Introduction  is  prohibited  by  treaty 
or  Federal  statute  shall  he  primn  facie  evidence  of  un- 
1 a w ful  i li t ro d uc tioi i 

In  ns  an  additional  aid  to  enforcement,  Congress  pro- 

vided that  /iOMunmhw  in  Indian  country  shall  be  an  independent 
offense.4"  The  statute  roads i 

* * * possession  by  a person  of  intoxicating  liquors  In 

the  Indian  country  where  the  introduction  is  or  was  pro- 
hibited by  treaty  or  Federal  statute  shall  be  an  offense 
and  punished  in  accordance  with  tlie  provisions  of  the 
Acts  of  July  twenty-third,  eighteen  hundred  and  ninety- 
two  (Twenty-seventh  Statutes  at  Barge,  page  two  blind  ml 
and  sixty),  and  January  thirtieth,  eighteen  hundred  and 
ninety-seven  (Twenty-ninth  Statutes  at  Barge,  page  five 
hundred  and  six.50 


The  elements  of  this  offense  are  possession,  which  means 
physical  control  and  power  to  dispose  of  liquor,  knowledge  of 
possession,* 01  and  location  of  the*  liquor  within  the  limits  of 
Indian  country.”  Apparently,  knowledge  of  possession  in 
another  is  not  enough,  nor  is  drinking  from  the  bottle  of  another 
enough/"1  But  where  the  accused  is  found  with  a full  liquor 


**86heff  v.  United  Slat™,  33  F.  2d  283  <C,  C,  A.  8,  1920)  ; Feelmi  ▼. 
United  States,  236  Fed.  90S  (C.  0,  A.  8,  1916)  ; Lott  v.  United  States, 
.supra;  United  States  v.  Stofcllo , 8 Arlz,  401,  76  Fae.  Gil  (1904).  Ofll- 
<er«  of  the  Indian  Service,  however,  are  instructed  to  resolve  doubts  in 
favor  of  the  vendor  in  cases  Involving  Indians  resembling  other  na- 
tionalities. 

An  Indian  may  be  convicted  of  introducing  liquor  into  Indian  Terri- 
tory, Clavrmont  v.  United  States,,  225  U.  S,  551  (1912),  See  also  In, 
30,  supra, 

^ Ar chard  V.  United  States,  212  Fed,  148  (C.  C,  A.  S,  1914), 


4L<  Jl)id. 

**  United  States  v.  Leathers,  26  Fed,  Cas.  No.  10081  (D,  C,  Nev,  1870). 

& United  States  v.  Stephens,  12  Fed.  52  (D.  C.  Ore.  1882). 

MButterfloW  v,  United  States,  241  Fed,  000  (C.  C.  A.  8,  1917)  ; Town- 
send  v.  United  States,  265  Fed.  010  (C  0-  A.  8.  1920)  * United  States  v. 
Tadish,  211  Fed.  490  (D.  C.  Ariz.  1913). 

.t  Collier  v.  United  States,  221  Fed,  64  <C,  C.  A,  8.  1015)  ; Chambliss 
v.  United  States,  218  Fed,  154  (C.  C,  A,  8.  1914)  * Parks  v.  United  States, 
225  Fed.  369  (C,  C.  A.  8,  1910)  ; Cecil  v/  United  States,  225  Fed.  368 
(C  C A,  8,  3915)  ; Goff  v,  United  States,  207  Fed,  294  (C-  C.  A,  8,  1919). 

**  Act  of  May  18,  lOlG,  39  Stat.  123.  124.  25  U.  S,  C.  245. 

™ Brawn  v.  United  States,  265  Fed.  623  (C.  C.  A.  Sf  1920),  bolds  tins 
act  constitutional. 

so  Act  of  May  20,  1918,  40  Stat,  561,  063  ; and  the  Act  of  dune  30,  1919, 
41  Stat.  3.  4,  25  U.  S.  C.  244. 

si  Buchanan  v.  United  States , 15  F.  2d  406  (C,  C.  A.  8,  1926); 
Golbaugh  v.  United  States,  15  F,  2d  929  (C,  C-  A.  8,  B>26). 

52  Aldridge  v.  United  States,  07  F.  2d  056  (C.  C.  A.  10,  1933). 

e*  Colb(iai77i  v.  United  States,  supra. 


bottle  which  In*  breaks,  It  lias  been  held  that  those  facts  are 
evidence  of  possession,  knowledge,  and  control.-4  Tliu  wording 
of  this  statute,  though  lint  ns  dot  a lied  in  defining  prohibited 
liquors  as  tin?  Act  of  June  15.  103S~  is  apparently  as  broad,  since 
it  covers  any  intoxicant.5" 

The  early  Trade  and  Intercourse  Act  of  18^4  contained  si 
measure  to  facilitate  enforcement  of  thu  liquor  prohibition^, 
which  is  still  in  force.  It  provided  : 

That  if  any  person  whatever  shall,  within  the  Hmits  of 
\ be  Indian  cimntrv,  set  up  or  continue  any  distillery  for 
ninniifactiiring  ardent  spirits  j heer  and  other  intoxicating 
liquors  named,  in  the*  Act  of  January  thirtieth,  eighteen 
hundred  and  ninety-seven  (Twenty-ninth  Statutes  at 
Largo,  page  five*  hundred  and  six)  I,-*'  he  shall  forfeit  and 
pay  n penalty  of  one  thousand  dollars : and  it  shall  be  the 
duty  uf  the  superintendent  of  Indian  n flairs,  Indian  agent, 
or  siih-ngent,  within  the  limits  of  whose  agency  the  sninu 
shall  hi*  set  up  or  continued,  forthwith  to  destroy  and 
break  up  the  same  * * V3 

Other  enforcing  nets,  including  provisions  for  scorch,  seizure, 
and  forfeiture  of  goods  and  vehicles,  have  heeii  enacted  from 
times  to  time  as  conditions  required.  This  legislation  also  hud 
its  inception  in  the  Trade  and  Intercourse  Acts  of  May  6,  18^2“ 
si  ml  of  June  30,  3834/°  and  their  modified  provisions  sire  as 


follows : 

Skc\  2140.  If  any  superintendent  of  Indian  affairs,  In- 
dian agent,  or  sub-agent,  or  commit ndlng  officer  of  a mili- 
tary post,  has  reason  to  suspect  or  is  informed  that  any 
white  person  or  Indian  is  about  to  introduce  or  has  intro- 
duced any  spirituous  liquor  or  wine  [heer  and  other 
intoxicating  liquors  named  in  tlio  Act  of  January  thirtieth, 
eighteen  hundred  and  ninety-seven  (Twenty-ninth  Sta- 
tutes at  large,  page  five  hundred  and  six)!/1  into  tlie 
Indian  country  In  violation  of  law,  such  superintendent, 
agent,  suh-agent,  or  commanding  officer,  may  emise  the 
boats,  stores,  packages,  wagons,  sleds,  and  places  of  de- 
posit of  such  person  to  lie  searched ; and  if  any  such  liquor 
is  found  therein,  the  same,  together  with  tlie  boats,  teams, 
wagons,  and  sleds  used  in  conveying  the  same,  and  also 
the  goods,  packages,  and  peltries  of  such  person,  shall  be 
seized  and  delivered  to  tho  proper  officer,  and  shall  be 
proceeded  against,  by  libel  in  tlie  proper  court,  and  for- 
feited, onc-luilf  to  tlie  informer  and  the  other  half  to  tho 
use  of  the  United  States  i and  if  such  person  be  a trader, 
his  license  shall  he  revoked  and  hi n bond  put  in  suit.  It 
shall  moreover  he  the  duty  of  any  person  in  the  service 
of. tlio  United  States,  or  of  any  Indian,  to  take  and  destroy 
nnv  ardent,  spirits  or  wine  found  in  the  Indian  country, 
except  such  as  inny  be  introduced  therein  by  the  Wav 
Department.  In  all  cases  arising  muler  this  and  the 
preceding  section  [27  Stat.  200  and  20  Stat.  aOO,  as 
amended  by  52  Stat,  696],  Indians  shall  be  competent 
witnesses.02 

Under  this  statute  federal  enforcement  officers  have  the  right 
to  search  and  seize  thu  boats,  stores,  packages,  wagons,  etc., 
without  warrant.  But  federal  officers  limy  not  make  unreason- 
able  searches  as  they  are  subject  to  the  Fourth  Amendment  to 
Unit  on  Staten  Constitution.  And  the  Act  of  August  27, 


5t Morrison  V.  United  States,  6 F.  2d  809  (C.  C,  A.  8,  3025). 

^52  Stat.  696,  25  V,  8.  C-  241. 

pa  Sharp  v.  United  States,  1G  F.  2d  876  (C,  C.  A.  8,  19-6),  aff  g, 
3a?  parte  Sharp,  13  F.  2d  651  (D.  C.  N.  B Okla,  1926). 

5T  The  bracketed  danse  wag  added  to  this  net  by  the  Act:  oC  Mas  is. 
.916,  39  Stat.  123,  124,  25  TL  S.  C.  252, 
oa  Act  of  June  30,  1834,  4 Stat.  720.  732,  733,  2a  TJ,  &.  C.  2oB 
«*  3 Stilt.  682. 
oq  4 stat,  729. 

oi  The  bracketed  clause  was  made  to  npply  to  tills  net  by  the  Act  of 

Uny  18.  1916,  89  Stat.  123,  124,  25  U.  S.  © 202.  

ra  Enacted  ns  tt  now  appears  in  the  R.  S-  S 2140,  which  Is  derived  irom 
•lie  Act  of  March  15,  1884.  13  Stat,  2D.  This  net  changed  the  provisions 
if  the  Aot  of  June  30,  1834,  by  omitting  necessity  for  search  under 
regulations  provided  by  the  President,  and  by  ninkinR  it  a duty  to  destroy 
illicit  liquor  found  in  Indian  country. 
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1035, B3  imposes  criminal  liability  for  mireasoiiahle  search  of 
dwelling  without  a warrant.  In  chfc  of  such  unreasonable 
^enroll  lia*  officer,  civil  or  military,  alno  becomes  civilly  liable.*4 
The  early  decision  of  the  United  States  Supreme  Court  in  Amer- 
ican Fur  Co.  v.  United  Stales,'*  determined  Hint  this  net  gave 
authority  to  search  and  seize  only  in  Indian  country.**  As  to 
what,  might  ho  seized  and  subject  to  libel  action  there  was  Rome 
doubt,  'i  ho  courts  decided  1 licet  the  goods  forfeited  should  he 
only  those  which  were  Hie  property  of  the  offender,  and  forfeited 
only  to  the  extent  of  Ills  interest.*'  When  the  automobile  became 
perfected  and  widely  used,  it  began  to  play  mi  important  role 
in  the  illicit  liquor  trade.  The  Government  sought  to  subject 
it  fn  lib-!  proceedings  under  the  foregoing  statute.  The  courts 
determined  that  autniiiohilos  were  not  Known  to  the  legislators 
who  passed  the  law  in  1834,  and  that  automobiles  did  not  tit  into 
the  enumeration  of  wagons,  boats,  ami  sleds,as  Congress  quickly 
remedied  (his  defect  by  tlic  Act  of  March  2,  1917,  which  provided  : 

That  automobiles  or  any  other  vehicles  or  conveyances 
used  In  introducing,  or  attempting  to  introduce,  intoxi- 
cants into  the  Indian  country,  or  where  the  introduction 
is  prohibited  by  treaty  or  Federal  statute,  whether  used 


*M9  Sint.  872.  877.  see.  201, 

v.  Clark.  05  U.  8.  204  (1877),  holding  a military  officer  liable 
though  acting  under  superior’s  orders, 

Peters  258  (1829). 

m See  also  Evans  V.  Victor,  204  Fed.  SOI  (C.  C\  A.  8,  19 IS).  rev*g 
109  Fed.  504  (p.  C,  K P.  Okln„  1012)  ; United  States  v.  Twin*  ft ottb’S  of 
Whiskey,  201  Fed.  101  (IL  tv  Meat..  1912)  ; Forty-three  Ouse*  Cognac 
Brandy,  14  Fed,  039  (C.  C\  Minn.,  1882),  nfTg  Fnrty-ihrvv  QuUons  of 
CnftHri  f f Bra  ml}!,  H Fed.  47  (O,  C.  Minn.  1882)  ; United  States  v.  Four 
not  ties  ft  our -Mash  Whiskey,  no  Fed,  720  (P,  c.  Wnsh.,  3808), 

Shawnee  Nat.  Bank  v.  United  States,  2-10  Fed.  083  (C.  C.  A.  8. 
1918)  ; United  States  V.  One  .•lttfojj/O&ffo.  237  Fed,  801  (T>,  C.  Muut., 
iota)  ; United  St  a ten  v,  Two  Gallon*  of  Whiskey.  213  Fed.  080  th.  C 
Mont.,  lot 4). 

m United  States  v.  Oho  Automobile,  supra ; Slnnenre  Nat . Bank  v. 
United  States,  supra. 


by  the  owner  thereof  or  other  person,  shall  bo  subject  to 
the  seizure,  libel,  and  forfeiture  provided  in  section 
twenty-two  hundred  and  forty  of  the  Revised  Statutes  of 
the  United  States,** 

Tills  act  Is  broader  than  the  search  a ml  seizure  provisions  In 
the  Act  of  1834  in  these  respects:  (1)  Search  and  seizure  may 
be  made  outxUlc  Indian  country  when  the  vehicle  taken  is  used 
in  the  attempt  to  introduce  liquor  into  Indian  country,70 * 7 *  (2) 
automobiles  and  any  other  vehicles  are  included,  (3)  “the  thing 
involved  [automobile  or  other  vehicle],  and  not  its  owner  is  the 
offender  * * 11  The  vehicle  is  forfeited  without  regard 

to  ownership.”  Filially,  it;  should  be  noted  that  these  enforce’ 
n lent  measures  apply  solely  to  Indian  liquor  laws  and  cannot 
be  used  ns  n basis  for  search,  seizure,  and  libel  of  goods,  vehicles, 
etc,,  used  in  any  other  illicit  traffic.73 

The  passage  of  the  Eighteenth  Amendment,  the  National  ITo- 
liibitinn  Act,  and  repeal  of  both  had  no  effect  to  supplant  or 
repeal  any  of  the  special  Indian  liquor  laws,74 

00  39  Stat,  009,  970. 

70  One  Butch  Automobile  v,  United  Staten,  270  Fed.  S09  (C.  A.  A.  8, 
1921)  ; United  States  v.  One  Ford  Five-Passcngcr  Automobile,  259  Fed. 
045  (D,  O.  m D,  Okla.  393  9), 

71  United  States  v.  Q?w  Buick  Roadster  A utomahlle,  244  Fed.  001 
<D.  C.  E,  D,  Okl.n.  1917)  ; see  also:  Hawley  v.  United  States,  15  F.  2d 
021  (C.  C.  A.  8,  1026). 

72  United  Stales  v.  One  Chevrolet  Coupe  Automobile,,  58  F.  2d  235 
(C.  C.  A.  9,  1932).  Ap  lo  cmistltutionality  of  I his  legislation,  non  sec. 
b ru pro.  iind  Comuwveial  Investment  Trust  v.  United  States,  261  Fed. 
330  (C.  t\  A.  8,  1919). 

7,1  United  States  v.  One  Cadillac  Eight  Automobile,  255  Fed  173 
in.  C,  M.  D.  Teiiii.,  1918), 

71  Fima  v,  United  States,  7 F.  2d  837  (C-  C.  A.  8.  1925)  ; Hawley  y. 
United  States,  in  F.  2d  621  (C.-  C.  A.  8,  3926)  ; Kenned#  v.  United  States. 
2firi  V.  8,  344  (1924),  quest  inns  certified  f coin  Kennedy  v.  United  State*. 
2 F.  2d  597  (i\  (’.  A.  8,  1924)  ; MvCUntw  v,  United  States,  288  Fed.  781 
((V  C.  A,  8,  1922)  ; Morrison,  v,  United  States,  6 F.  ail  809,  811  (C,  C,  A, 
8.  3925)  [ Browning  v,  United  Staten,  6 l\  2d  801  (O.  C.  A,  S,  1025), 
eeri.  den,  209  F.  S,  508  (1025), 


SECTION  4.  LOCALITY  WHERE  THESE  MEASURES  APPLY 


The  .statutes  examined  above  comprise  the  existing  prohibitions 
and  enforcement  measures  concerning  tlic  Indian  liquor  traffic. 
Rut  the  picture  is  not  complete  without  mi  understanding  of  the 
locality  where  these  measures  apply.  Recent  statutes  have  made 
this  fairly  clear  with  regard  to  lands  within  the  United  States 
proper.  First,  the  Act  of  June  27,  1934,  provides  : 


That  hereafter  the  special  Indian  liquor  laws  shall  not 
apply  to  former  Indian  lands  now  outside  of  any  existing 
Indian  reservation  in  any  case  where  the  land  is  no  longer 
held  by  Indians  under  trust  patents  or  under  any  other 
form  of  deed  or  patent  which  contains  restrictions  against 
alienation  without  the  consent  of  some  official  of  the 
United  States  Government:  Provided , however,  That  noth- 
ing in  this  Act  shall  he  construed  to  discontinue  or  repeal 
the  provisions  of  the  Indian  liquor  laws  which  prohibit 
the  sale,  gift,  barter,  exchange,  or  other  disposition  of  beer, 
wine,  and  other  liquors  to  Indians  of  the  classes  set  forth 
in  the  Act  of  January  30,  1897  (29  Stat,  L,  500),  and  sec- 
tion 241,  title  25,  of  the  United  States  Code,”' 


The  purpose  of  this  act  is  to  repeal  old  treaty  and  statutory 
provisions  whereby  lands  ceded  to  the  United  States,  but  ad- 
joining Indian  hinds  retained,  were  subjected  to  the  Indian  liquor 


laws. 


75  48  Stat.  1245,  c,  846,  Accord  : Act  of  June  11,  1934.  48  Stat.  027 

(Minnesota  Chippewa).  Rut  cf.  Act  of  August  31,  1037,  50  Stat.  884 

(Crow) , 

7«J  73d  Cong,,  2d  sess.,  Sen.  Kept,  No,  1423  (1934).  And  see  Memo. 

Sol.  I,  D-  September  28,  1039,  holding  that  the  1034  act  exempts  from 

laws  prohibiting  introduction  of  liquor  into  Indian  country  certain  sur- 

plus lands  of  the  Colville  Reservation  sold  to  non-Indians. 


Second,  ordinarily  fee  patented,  unreal  riel <h1  lands  are  not 
subject  to  flie  liquor  laws.  Congress  lias  somel  lines  continued 
the  Indian  liquor  laws  in  such  lands.77 

Third,  the  Aet  of  March  2,  1917,  brought  Usage  County,  Okla- 
homa, within  the  Indian  liquor  laws.” 

Fourth,  by  the  Act  of  March  5,  1934 73  that  part  of  Oklahoma, 
formerly  known  as  “Indian  Territory,”  in  which  nil  liquor  traffic 
was  forbidden  by  the  Act  of  March  1,  1895,*9 *  was  released  from 
the  restrictions  of  tlio  Indian  liquor  laws  except  as  to  lauds  on 
winch  Indian  schools  are  or  may  be  located.  Reservation  lauds, 
allotted  lands  under  restrictions  or  covered  by  trust  patents 
outside  of  Indian  reservations,  and  Osage  County,  in  Oklahoma, 
remain  as  Indian  country  In  the  enforcement  of  liquor  laws. 

An  Interesting  question  arises  with  regard  to  reservation  lands 
newly  purchased  and  set  aside  for  the  Indians.  Are  those  lands 
subject  to  the  Indian  liquor  laws?  This  question  has  been  de- 
cisively settled  in  the  affirmative  in  the  recent  opinion  of  the 
United  States  Supreme  Court  in  United  States  v.  McGowan -m 

77  Sue  for  example  Act  of  Juno  4,  1920,  sec.  9,  41  Stat,  751,  754  (Crow 
Reservation) , 

TS  3D  Stat.  069,  983 ; amended  to  except  the  manufacture  and  sale  of 
industrial  and  beverage  alcohol  for  lawful  purposes,  Act  of  June  13, 
1932,  e.  245,  47  Stat.  302. 

™4g  Stat.  396,  c.  43, 

89  28  stnt.  693,  697,  ace.  8. 

81  802  tJ.  S.  535  (1938),  rev’g  89  F,  2d  201  (C.  C.  A.  9,  1937),  nff'g 
United  States  v.  One  Chevrolet  Sedan , 1(1  F,  Supp.  453  (D.  G,  Nev,  1930). 
See  Chapter  1,  sec.  3, 
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ENFORCEMENT  AGENCIES,  JURISDICTION.  AND  PROCEDURE 


Only  two  statutory  exceptions  exist  to  the  prohibitions  against 
liquor  in  Indian  country.  Tlic  first  relates  to  the  use  of  sacra- 
menial  wine,  ns  follows; 

* * * it  shall  not  he  unlawful  to  introduce  and  use 

wines  solely  for  sAcrnmcnfsiI  purposes,  under  church 
Authority,  at  any  place  within  the  Indian  country  or  any 
Indian  reservation,  int-Imling  the  Pueblo  Reset' vu ! 1 4 ni 

New  Mexico ; * * * s~ 

Tlie  second  exception  permits  liquor  for  lawful  purposes  m 
tisane  County,  Oklahoma,83 

Perhaps  still  another  exception  may  he  found  in  the  provisions 
of  the  Act  of  June  10,  1033, 1 M making  “3,2  boor”  a matter  of  local 
option  in  Oklahoma. 

Alaska  is  not  covered  by  the  Indian  liquor  laws.*"  Congress 
has  always  legislated  specially  for  that  territory  with  regard 

m Act  of  August  24,  ID  12,  37  Stat.  518,  019,  25  U.  S.  C-  2u3. 

*3  Act  of  June  13,  1932,  c.  245,  47  Stat,  302,  amending  the  Act  of 
March  2,  1917,  39  Stat,  069,  083,  2D  TJ.  S.  C.  242, 

a'43  Stat,  311,  o.  103, 

m The  legal  status  of  Ain  skull  natives  is  discussed  in  Chapter  xi, 
S1MV  0,  The  Act  Of  July  27,  1808,  15  Stat.  234,  241,  R.  S.  § 1955,  gave 
(hr  President  power  to  regulate  importation  and  sale  of  distilled  spirits 
in  Alaska,  Four  years  later  the  case  of  United  States  v.  Sevcloff, 
F«l.  Cns.  No.  10252  (D.  C.  Ore.,  1872)  decided  that  Alaska  was  not 


to  liquor  mill  has  granted  tlie  power  to  control  tho  liquor  traffic 
to  tire  territorial  Legislature  by  the  Act  of  April  13,  1034“ 


Indian  country  nn.l  that  the  special  Indian  liquor  laws  did  uot  Mtcud 
to  the  now  territory.  In  the  following  year.  Congress  extended  the 
Indian  liquor  laws  to  Alaska  by  the  Act  of  March  3.  181*  * ^ °4- 

510,  530.  Again  by  the  Act  of  May  17,  1SS4,  23  Stat.  24,  Congress 
prohibited  importation,  nmnufnclui-e,  and  sale  of  intoxicants  to  all  or 
Alaska  and  its  inhabitants.  This  measure  was  amended  by  the  Act 
of  March  3,  1899,  sue.  142,  30  Stat,  1253,  1274,  to  limit  the  prohibition 

to  selling  tn  Indians,  . 

Ah  amended  by  the  Act  of  February  6,  1909,  35  Slat,  000,  003,  tins 
Act  of  1399  remains  in  force.  In  answer  to  the  question  of  the  Secre- 
tary of  the  Interior  ns  to  whether  the  Indian  liquor  laws  apply  to 
Alaska,  the  Acting  SolU-ltor  of  the  Department  of  the  Interior  in  1937 
gave  his  opinion  that,  tliey  do  not.  His  opinion  reached  the  following 
conclusion : 

It  is  evident  therefore,  that  Congress  did  not  regard  those  pro- 
visions [i.  e.t  the  Indian  liquor  laws]  as  having  application  Jo 
the  natives  of  Alaska  ; otherwise,  the  enactment  of  section  142 
above  1 30  Stat.  1274]  would  not  have  been  necessary-  Abut  t np 
territorial  legislature  entertained  n like  viw  is ‘ hi.Wnf 

fart  that  it  has  also  seen  lit  to  deal  specially  with  the  subject  of 
liquor  control  among  the  Alaska  natives  (see  section  4453,  Loin- 
piU.fl  Daws  of  Alaska.  1933).  In  any  event,  the  enactment  by 
Congress  of  51  Special  liquor  law  for  the  natives  of  Alaska  makes 
the;  general  enact  incut  found  in  Section  241  [2n  U,  S,  C.]  loca  ly 
inapplicable,  * * * 

Op,  Sul.,  X.  B„  M.29147,  May  G,  1937,  pp,  18,  19. 
r° 43  Stat.  583,  584  < Alaska). 


SECTION  5.  ENFORCEMENT  AGENCIES,  JURISDICTION,  AND  PROCEDURE 


T1,<-  work  01  fhe  Office  of  Indian  Affairs  in  the  field  of  pro- 
hibition enforcement  was  thus  described  by  the  Supreme  Court, 
per  Hughes,  in  the  case  of  United  States  v.  BlrdxallP 

* * * From  an  early  day,  Congress  has  prohibited 

the  liquor  traffic  among  the  Indians,  and  it  has  been  one 
of  the  important  duties  of  the  Indian  Office  to  aid  in  the 
enforcement  of  this  legislation.  See  act  of  June  30,  1834, 
o 161*  sec.  20,  4 Stat.  729,  732;  Rev.  Stat.,  secs.  2139,  2140, 
nil-  act  of  July  23,  1392,  c.  234,  27  Stat  200;  act  of 
January  30,  1897,  c.  109,  20  Stat.  500.  It  has  furnished 
such  aid  by  the  detection  of  violations,  by  the  collection  of 
evidence,  and  by  appropriate  steps  to  secure  the  convic- 
tion and  punishment  of  offenders.  The  regulations  of  the 
office  adopted  under  statutory  authority  (Rev.  Stat,  sees. 
465  2033) , have  been  explicit  ns  to  the  duties  of  Indian 
agents  in  this  respect.  In  recent  years,  Congress  has  made 
special  appropriations  “to  enable  the  Commissioner  of 
Indian  Affairs,  under  the  direction  of  the  Secretary  of  the 
Interior,  to  take  action  to  suppress  the  traffic  of  intoxi- 
cating liquors  among  Indians  1 <34  Stat.  328,  1017  ; 35  Stat. 
72,  782 ; 36  Stat,  271,  1059  ; 37  Stat.  519),  and  an  organiza- 
tion of'  special  officers  and  deputies,  serving  in  various 
states,  has  been  created  in  the  department.  Through  these 
efforts  numerous  convictions  have  been  obtained.  The 
results  have  been  reported  to  Congress  annually  by  the 
Commissioner 1 and  the  appropriations  for  the  continuance 
of  the  service  have  been  increased,2 


i H.  Doc.  Vol.  27,  00th  Cong,,  1st  sess.»  pp.  2G-3I  ; H,  Doc.  Vol. 
43,  00th  Cong.,  2d  sess.,  pp.  34-40  ; H,  Doc,  Vol.  44,  61st  Cong., 
2d  s css.,  pp.  12=15  ; H,  Doc,  Vol.  32,  61st  Cong.,  3d  seas.,  pp.  12-13  ; 
H.  Doe.  Voi.  41,  62d  Cong.,  2d  boss,,  pp.  32-33. 

yThe  nature  and  extent  of  this  authorized  service  of  the  depart- 
ment are  shown  by  the  following  extract  from  the  ConimiisloneCs 
report  for  the  fiscal  year  ending  June  30,  1912  s "Until  1906 


m 033  U.  8-  223  (1914)  (holding  that  prohibition  enforcement  was 
such  an  official  responsibility  as  would  provide  basis  for  bribery  indict- 
ment). 


* * * enforcement  of  these  Statutes  and  subsequent  enact- 

ments” (as  to  the  liquor  traffic)  ‘‘war  left  to  Indian  agents  and 
superintendents  and  their  Indian  police,  assisted  so  fur  as  might 
lie  by  local  peace  officers  and  by  representatives  of  the  Depart- 
ment of  Justice.  In  1906  criminal  dockets  in  Indian  Territory 
became  so  crowded  and  the  possibility  of  early  trial  so  remote 
that  disregard  of  the  statutes  forbidding  introduction  of  intoxi- 
cants asuwed  large  importance.  To  meet  the  emergency  Congress, 
in  the  act  of  June  21,  1906,  appropriated  $25,000  to  he  used  to 
suppress  the  traffic  in  intoxicating  liquors  among  Indians-,  and 
in  August  1906.  a special  officer  was  commissioned  and  sent  to 
Oklahoma,  that  he  and  his  subordinates  might,  through  detective 
operations,  supplement  the  efforts  of  superintendents  in  charge 
of  reservations.  In  the  fiscal  year  190D,  when  the  appropria- 
tion had  grown  to  $40,000,  this  service  began  to  operate  through, 
out  all  States  where  Indians  needed  protection.  In  1911  the 
service  had  grown  until  it  had  an  appropriation  of  $70,000  and 
an  organization  including  1 chief  special  officer,  1 assistant  chief, 
2 constables,  12  special  officers,  and  143  local  deputies  stationed  in 
21  States.  The  Increasing  success  of  the  service  appears  in  the 
fact  that  in  1009,  561  cases  which  the  service  secured  came  to 
issue  in  court,  resulting  in  548  convictions,  whereas  in  1911. 
1,202  cages  came  to  issue,  1,108  defendants  were  convicted,  and 
but  34  defendants  were  acquitted  by  juries.  In  1911  fines  imposed 
amounted  to  $80,463,  or  more  than  the  appropriation  for  the 
service,”.  H.  Doc.  No,  933,  62d  Cong  * 3d  sess.,  pp.  11*  12. 

In  the  Act  of  Mu  roll  1,  1907,"®  Congress  empowered  special 
officers  to  search  and  seize,89  and  in  1912  gave  them  the  powers 
of  the  United  States  marshals  and  deputy  marshals.90 

Criminal  or  libel  proceedings  are  cognizable  in  the  Federal 
District  Court  in  the  district  where  tho  offense  was  commit- 
ted.1'1 The  manner  of  complaint  and  arrest  are  governed  by  the 
Act  of  June  15,  1933,  set  out  in  full  in  section  & of  this  chapter. 


**  34  Stat.  1010,  1017. 

ma, 

60  Act  of  August  24,  1912,  37  Stftt.  518,  519. 
Judicial  Code,  sec.  24,  28  U.  S,  C,  41. 
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SECTION  1.  INTRODUCTION 


Criminal  jurisdiction  1 in  Indian  lnw  Involvew  an  allocation  of 
authority  among  federal,  tribal,  and  stale  courts.  This  alloca- 
tion of  authority  depends  in  general  upon  three  factors i subject 
mat  tms  loci  is,  and  person, 

jurisdiction  of  the  federal  courts  must  be  lmsod,  in  every  in- 
si  mice,  upon  some  applicable  statute,  since  there  is  no  federal 
common  lnw  of  crimes.  From  the  standpoint  of  arena  of  appli- 
cation, the  federal  criminal  statutes  relating  to  Indian  affairs 
are  of  three  types  : 

(<*>  Those  that  apply  regardless  of  the  locus  of  the 
offense,  such  as  the  crime  of  selling  liquor  to  an  Indian ; a 
(h)  Those  that  apply  within  areas  under  the  exclusive 


1 On  civil  jurisdiction  gee  Chapter  19, 
" Soe  Chapter  IT,  sec,  3. 


jurisdiction  of  the  Federal  Government,  such  as  the  offense 
of  receiving  stolen  goods ; 5 and 

(c)  Offenses  punishable  only  when  committed  within 
the*  “Indian  country"  or  within  “an  Indian  reservation," 
such  as,  for  example,  the  offense  of  possessing  intoxicat= 
ing  liquors  in  the  Indian  country / 

Tlie  jurisdiction  of  tribal  courts  depends  also  upon  the  factors 
of  subject  matter,  locus,  and  person,  and  the  same  may  be  said 
of  state  < *0111*1  jurisdiction.  Since  this  study  is  primarily  devoted 
to  federal  Indian  law,  only  incidental  attention  will  be  paid  to 
tribal  and  state  penal  laws  relating  to  Indian  affairs.  Limita- 
tions upon  the  application  of  such  laws  contained  In  federal 
statutes  will,  however,  be  examined. 

3 Ih  B.  S 5357,  Act  of  March  4,  1909,  geo.  288.  30  Stat,  1088,  1145, 

3 7 U.  S.  C.  407. 

4 Bee  25  tj.  S.  G,  244,  and  see  Chapter  17,  see,  H. 


SECTION  2,  CRIMES  IN  INDIAN  COUNTRY 


Esliice  there*  Is  a considerable  body  of  federal  legislation  peiializ- 
ing  various  acts  Committed  on  Indian  reservations  or  within 
Indian  country,  the  question  may  lrn  raised  in  any  ease  involving 
such  legislation  whether  the  offense  charged  was  In  fact  com- 
mitted within  nu  Indian  reservation  or  in  the  Indian  country. 
The  definition  of  these  terms  has  been  considered  elsewhere/*  For 
present  purposes  it  is  enough  to  summarize  general  conclusions 
which  are  e Fa  where  noted: 

(1)  Tribal  land  is  considered  Indian  country  for  pur- 
poses of  federal  criminal  jurisdiction/ 

(2)  An  allotment  held  under  patent  in  fee  and  subject 
to  restraint  against  alienation  is  likewise  considered  In- 
dian country  for  purposes  of  federal  criminal  jurisdiction/ 

(3)  An  allotment  held  under  trust  patent,  with  title 
in  the  Government,  is  likewise  considered  Indian  country 
during  tlie  trust  period.8 


ERIC 


fiSo«  Chapter  1,  sec.  3;  Chapter  B;  Chapter  6. 
n See  Chapter  1.  sec.  3, 

7 United  states  v,  Ramsey,  271  U.  S.  467  (1920). 

* United  states  v.  Sutton,  235  U,  S.  291  (1900),  revg,  165  Fed.  253 
(D.  C,  E,  T>,  Wash,,  1D0S)  \ HallowcU  v.  United  States,  221  tl.  S 317 
(1911)  ; United  States  v.  Pelican,  232  U.  S.  442  (1914)  ; m parte  Pero, 
99  F,  2d  28  (C,  C.  A.  7.  1038)  ; Ex  parte  Tan  Moore,  221  Fed,  954 
(D,  C.  B.  D.,  191G), 
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(4)  Rights-of-way  across  an  Indian  reservation  are  con- 
sidered "Indian  country"  for  some,  or  all  purposes  of  fed- 
eral erhnhiai  jurisdiction/ 


“The  Act  of  June  28,  1932,  47  gtnt.  336.  amended  sec.  548  of  title  18 
of  the  United  States  Code,  which  originally  applied  “within  the  limits 
of  any  Indian  reservation"  so  ns  to  apply  “on  and  within  any  Indian 
reservation  under  the  jurisdiction  of  the  United  States  Government, 
Including  rights  of  way  running  through  the  reservation/' 

Interpreting  this  phrase,  the  Solicitor  of  the  Interior  Department 
declared  \ 


* it  is  my  opinion  that  the  amendment  should  be 
its  apparent  and  normal  meaning ; namely,  that  the 
reference  to  rights-of-way  was  intended  to'  provide  for 
jurisdiction  over  all  rights-of-way  running  through  any 
reservation.  This  jg  advanced  as  the  proper  position  for 
this  Department  to  take  in  view  of  the  following  considerations. 
. 1 - -fhe  probable  Judicial  construction  of  tile  amendment  Would 

be  that  tile  amendment  was  intended  to  include  within  Federal 
.lurisdletion  all  rights-of-way  because  of  the  previous  division  of 
jurisdiction  over  righta-of-way  in  Indian  reservations.  Prior  to 
the  passage  ot  the  amendment  the  courts  had  concluded  that 
nghtpof  way  to  which  tile  Indian  title  had  not  been  extinguished 
remained  part  of, the  reservation  and  within  Federal  jurisdiction, 
whereas  other  right  soUwuy  to  which  such  +itle  had  been  ex- 
tinguished were  subject  to  State  jurisdiction,  A court  would 
presume  tlint  In  view  of  this  state  nf  the  law  any  amendment 
referring  to  rlght^otewny  generally  would  be  intended  to  provide 
If  on!v  5 statement  of  existing  law  had  been 
intended,  the  reference  in  tlie  amendment  would  rather  have  been 
to  rights-of  way  to  which  tlie  Indian  title  had  not  been  ox- 
tinguished,  or  no  mention  of  the  subject  would  have  been  made 

Moreover,  it  would  be  presumed  by  a court  that  this  Depart- 
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(r»)  It  is  questionable  whether  land  held  by  an  Indian 
under  a fee  patent  without  restriction  is  Indian  country 
for  purposes  of  federal  criminal  jurisdiction;  the  weight 
of  authority  is  that  the  land  is  not  “Indian  country” 
within  tile  meaning  of  federal  penal  statutes.10 

The  territorial  limits  of  the  jurisdiction  of  tribal  courts  and 
courts  of  Indian  offenses 11  have  not  been  considered  in  detail 
In  any  reported  case.  The  following  discussion  is  taken  from  an 
administrative  ruling  by  the  Solicitor  for  the  Interior  Depart- 
ment dealing  with  the  question:12 

May  an  Indian  court  exercise  jurisdiction  over  acts 
committed  by  Indians  on  unrestricted  lands  within  an 
Indian  reservation,  where  the  Indians  concerned  are 
properly  before  the  court? 

* * * * * 

Questions  of  court  “jurisdiction”  frequently  turn  out 
upon  analysis  to  he  a confused  mixture  of  questions  deal- 
ing with  international  law,  constitutional  law,  statutory 
construction  and  common  law  principles.  It  is  important, 
therefore,  that  we  define  the  question  that  concerns  us  us 
clearly  and  realistically  as  possible.  In  asking  whether 
tin  Indian  court  has  “jurisdiction11  over  acts  committed  In 
certain  areas  we  arc  concerned  to  ascertain  whether  such 
a court  commits  a wrongful  act,  that  is  to  say,  an  act 
which  is  punish  able,  actionable,  or  enjoinable  in  a State 
or  Federal  court,  if  it  orders  tlie  trial  and  punishment  of 
an  Indian  wlio  is  before  the  court,  on  the  basis  of  an  act 
which  that  Indian  has  performed  in  the  area  designated. 

A question  of  jurisdiction  arises  when  an  Indian  who  is 
before  an  Indian  court  claims  that  the  judges  of  such 
court  are  acting  without  proper  authority  and  that  such 
net, ion,  therefore,  constitutes  assault,  false  imprisonment, 
trespass,  or  some  similar  offense  under  State  or  Federal 
law.  It  ks,  therefore,  necessary  in  passing  upon  such  a 
jurisdictional  question  to  Inquire  into  the  basis  of  author- 
ity upon  which  mi  Indian  court  acts.  This  is  a subject 
which  1ms  been  dealt  with  elsewhere  at  some  length.13 

m * * * * 

Whether  the  Indian  Court  is  an  administrative  Court  of 
Indian  Offenses  or  a tribal  court,  it  appears  that  each  has 
sufficient  authority  to  include  in  its  jurisdiction  the  trial 


meat  anil  Congress  would  have  boon  concerned  to  do  away  with 
thn  unsatisfactory  situation  resulting  from  the  uncertain  status 
of  jurisdiction  over  rights-of-way  on  Indian  reservations.  This 
would  he  In  conformity  with  the  basic  principle  of  statutory  con- 
struction that  legislation  is  intended  to  correct  existing  evils. 
The  evil  to  be  remedied  in  tills  instance  was  the  uncertainty  and 
confusion  resulting  from  the  fact  that  on  each  reservation  there 
wore  a number  of  rights-of-way,  whose  ownership  status  depended 
on  different,  statutes  and  regulations  and  the  title  to  which 
could  be  definitely  ascertained  only  through  judicial  statement, 
and  lhat,  although  tlie  title  thereto  had  been  determined,  there 
was  still  the  administrative  difficulty  arising  from  differences  In 
jurisiliction  over  small  strips  of  territory.  This  administrative 
difficulty  was  referred  to  by  this  Supreme  Court  in  the  case  of 
United  Sin  tea  v.  Sohtand.  24!i  IT,  S,  530,  in  which  Justice  Bran- 
deis  suit!  that  to  except  the  highway  strip  from  the  reservation 
would  cut  the  reservation  in  two  and  make  It  more  difficult,  if 
not  Impossible,  to  protect  the  Indians  as  the  criminal  statute 
intended.  , . . , ^ * 

2.  If  the  amendment  is  given  its  obvious  cotiRtD'  :*.ion,  that  of 
covering  all  rights-of-way  under  Federal  jurisdiction,  the  con- 
struction would  be  consistent  with  the  policies  of  the  Department 
based  upon  its  own  research  mid  that  of  responsible  organi zn- 
tioris.  The  survey  of  law  ami  cider  within  Indian  reasrvntioss 
in  the  Northwest  made  by  the  Institute  for  Government  Re- 
search  and  submitted  to  the  Semite  Committee  on  Indian  Af- 
fairs in  1932  (Hearings  Before  a Subcommittee  of  the  Committee 
on  Indian  Affairs,  United  States  Senate,  726  Congress.  1st  ses- 
sion. Part  aO.  page  14137).  recommended  that  legislation  be 
drafted  defining  the  term  Indian  reservation  for  purposes  of 
Federal  jurisdiction  ns  including  nil  rights-of-way  regardless  of 
their  ownership.  The  Law  and  Order  Regulations  of  the  De- 
partment. approved  November  27.  1935=.  and  based  upon  a 

survey  made  by  this  Department  of  jurisdictional  problems,  de- 
fined Indian  reservations  for  the  purposes  of  tribal  jurisdic- 
tion as  including  roads  and  other  parts  of  the  reservation  not 
necessarily  in  Indian  ownership.  This  type  of  provision  has 
likewise  been  included  in  many  tribal  law  and  order  codes. 
(Memo.  Sol,  I.  D..  July  3.  1940.) 


l-PCf.  Eugene  Sol  Louie  v.  United  States.  274  Fed.  47  (C.  C.  A.  Dt 
1921)  ; State  Y.  Monroe,  S3  Mont  550,  274  pae.  S40  (1929). 

11  See  for  regulations  on  Daw  and  Order  on  Indian  Reservations,  25 
C.  F.  R.  1fiJ.l-161.30fi. 


“Memo.  Sol.  I,  D„  April  27,  1939, 
n See  Chapter  7,  sec,  9. 
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and  punishment  of  offenses  by  Indians  which  were  com- 
mitted on  unrestricted  land. 

If,  on  The  one  hand.  Courts  of  Indian  Offenses  be  con- 
sidered, as  suggested  in  tlie  Clapo.v  ease,  to  be  not  regular 
judicial  bodies  but  “mere  educational  and  disciplinary 
instrumentalities,"  the  propriety  of  educational  and  dis- 
eipIiimiT  action  which  such  "courts”  undertake  will  de- 
pend upon  the  relationship  between  the  court  mid  the  per- 
son disciplined.  On  this  view  the  location  of  the  offense 
to  which  the  discipline  is  directed  becomes  unimportant. 
An  Indian  Service  hospital  treats  a diseased  Indian  re- 
gardless of  where  the  disease  was  acquired.  An  Indian 
Service  teacher  may  control  tlie  conduct  of  his  pupils  and 
administer  discipline  on  a railroad  cur  traveling  through 
Texas,  as  well  ns  on  restricted  Indian  land.  (See  Peck 
v.  A.  2\  d 8.  2A  Rlh  Co 91  S,  W.  323,)  An  Indian  will  be 
regarded  as  married  or  divorced,  a member  of  a given 
tribe,  an  eligible  candidate  for  a certain  position  or  office, 
regardless  of  where  the  acts  lending  to  such  a personal 
status  may  have  taken  place.  So,  if  action  of  a Court 
of  Indian  Offenses  is  regarded  as  “educational  and  dis- 
ciplinary” rather  than  strictly  judicial,  such  action  is  not 
restricted  in  its  horizon  to  a given  territory.  The  Indian 
who  assaults  his  fcdlow-trihosmau  on  fee  patented  land 
within  the  reservation  is  subject  to  disciplinary  action  by 
(lie  Court  of  Indian  Offenses  in  the  same  measure  ns  if 
the  offense  had  been  committed  on  restricted  Indian  land. 
Perhaps  the  closest  Analogy  for  this  “educational  and  dis- 
ciplinary" theory  of  the  functions  of  a Court  of  Indian 
Offenses  is  to  he  found  in  the  common  law  of  domestic 
relations.  Tlie  common  law  still  confers  a disciplinary 
power  upon  parents  with  respect  to  their  children.  To  a 
certain  extent  guardians  generally  may  exercise  such 
power  over  their  wards,  in  none  of  these  eases  Is  the 
exercise  of  such  authority  limited  by  any  consideration 
of  the  locality  of  the  misconduct.  (See  Townsend-  v. 
Kendall,  4 Minn.  412,  77  Amer.  Dec,  £334.) 

Ip  United  states  v.  EarlT  17  Feck  7fi,  it  was  held  that  an 
Indian  ward  off  the  reservation  nevertheless  was  in  the 
charge  of  an  Indian  agent  within  the  meaning  of  a statute 
forbidding  the  sale  of  liquor  to  such  Indians.  In  Peter* 
v,  MaUn,  Ill  Fed.  244,  the  court  stated  that  wherever 
Indians  are  maintaining  their  tribal  relations,  the  control 
and  management  of  tlieir  affairs  is  in  tlie  Federal  Gov- 
ernment irrespective  of  the  title  to  the  land  upon  which 
they  might,  for  the  time  being,  be  located.  In  that  case 
(ln>  state  law  of  guardianship  was  held  not  to  apply  to 
tribal  Indians  either  at  an  industrial  school  off  the  reser- 
vation or  nn  a reservation  the  title  to  which  was  in  the 
Governor  of  Iowa.  Moreover,  the  State  criminal  law  was 
held  not  to  apply  to  the  removal  of  a child  from  a reser- 
vation and  Ins  detention  from  a Government  school,  indi- 
cating that  these  acts  outside  the  reservation  were  of  con- 
cern only  to  the  Federal  Government  because  of  the  per- 
sonal relationship  between  the  Government  and  its  wards. 
“The  relation  of  dependency  existing  between  tribal  In- 
dians and  the  national  government  does  not  grow  out  of 
the  ownership  of  the  land  either  by  the  Indians  or  the 
government.**  (Page  250.) 

This  principle  has  been  followed  in  administrative  prac- 
tice since  the  beginning.  The  Superintendents  and  the 
Courts  of  Indian  Offenses  have  not  in  the  past  refrained 
from  using  corrective  measures  for  violations  of  the  regu- 
lations because  tlie  violations  occurred  on  iiontnist  land* 
It  may  he  doubted  whether  the  Indian  courts  have  ever 
made  a practice  of  inquiring  into  the  title  of  the  land 
where  tlie  violation  occurred.  Nor  have  the  departmental 
regulations  required  such  inquiry  and  restraint.  The  1904 
law  and  order  regulations  of  tlie  Indian  Office  (sections 
584-591,  Itegu lotions  of  the  Indian  Office,  1904)  gave  the 
Courts  of  Indian  Offenses  original  jurisdiction  over  Indian 
offenses,  including  participating  in  the  Sun  Dance,  con 
traeting  a plural  marriage,  preventing  the  attendance  of 
children  at  school,  and  other  misdemeanors  committed 
by  Indians  “belonging  to  the  reservation,"  without  any 
limitation  ns  to  where  tlie  offense  might  be  committed.  It 
was  not  intended  that  Indians  could  dance  the  Sun  Dance 
and  practice  polygamy  with  impunity  simply  because  they 
did  so  on  nontrust  land.  Such  a distinction  would  have 
defeated  the  educational  purpose  of  the  regulations.  On 
the  contrary,  the  1904  regulations  went  so  far  as  to 
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authorize  police  surveillance  of  the  Indiana  leaving  the 
reservation  and  to  contemplate  their  arrest  and  punish- 
inent  lor  infraction  of  the  rules  outside  the  reservation 
i sec tions  DS5=n8i I ) . 

However,  whatever  may  be  the  disciplinary  authority 
of  the  Secretary  of  the  Interior  over  the  conduct  of  Indian 
wards  outside  un  Indian  reservation,  the  Indian  reserva- 
tion itself  Ini?!  been  considered  an  urea  peculiarly  set  apart 
as  a domain  within  which  the  Federal  Government  ex- 
ercises guardianship  over  the  Indians*  This  guardian- 
ship is  extended  to  all  the  Indians  within  the  roserva- 
riou,  regardless  of  their  residence  or  temporary  location 
on  in i restricted  land.  In  the  early  days  after  the  allot- 
ment art  there  was  a tendency  to  withdraw  protection 
from  citizen  and  fee-patented  Indians*  This  tendency  was 
later  reversed  and  Federal  guardianship  over  tribal  mem- 
bers has  been  recognized  in  spite  of  citizenship,  posses- 
sion of  lee  patents  or  residence  on  unrestricted  land.  A 
leccnt  and  far-reaching  recognition  of  administrative 
supervision  over  all  Indians  within  the  boundaries  of  the 
reservation  m found  in  the  case  of  United  States  v Dewey 
County,  14  F.  (2d)  784  (D.  C*,  8*  D„  1920)  ; Aff’d  Dewey 
County  v.  United  States,  2C>  F.  (2d)  420  (C,  C.  A.  Sth, 
1028).  The  following  quotations  which  uphold  the 
a u tliori i y of  the  Department  to  make  rules  and  regulations 
governing  nil  the  Indians  on  the  reservation,  particularly 
fee-patent  Indians  residing  on  fee-patented  lands,  are  set 
forth  been  use  of  their  peculiar  applicability  to  the  ques- 
tions involved- 

MTn  the  light  of  the  plain  determination  of  the 
question  of  the  right,  the  power,  anil  the  duty  of 
Congress  to  terminate  this  relation  of  guardian  and 
ward,  the  [fee  patent!  Indians  named  in  the  corn- 
plaint  mnst  ho  hold  to  be  wards  of  the  government, 
unless  there  is  legislation  of  Congress  plainly  indi- 
cating the  intent  and  pm  peso  to  terminate  the  rela- 
tion. Defendant  urges  consideration  of  the  Act  of 
June  25,  iniO  (2(1  Stnt.  855)  * * *. 

“This,  in  my  judgment,  is  far  short  of  a congros- 
sioual  declaration  that  the  relationship  of  guardian 
and  ward  shall,  by  the  issuance  of  the  [fee]  patent, 
reuse.  It  is  simply  a stop  recognizing  some  progress 
by  the  Indian  ns  being  competent  to  handle  the  par- 
ticular piece  of  land,  and  the  net  grants  to  him  onlv 
the  power  to  manage  and  dispose  of  the  particular 
la  ml.  There  is  neither  language  plainly  expressing, 
nor  from  which  it  may  bo  reasonably  inferred,  that 
there  is  any  intent  or  purpose  that  they  should  be 
taken  out  of  the  tribe  of  Indians,  Hint  their  tribal 
relations  should  cease,  and  they  should  have  no  fur- 
ther interest  in  the  tribal  lands  or  in  the  moneys  to 
be  paid  for  such  lands;  that  they  should,  from  that 
lime  forward,  not  he  subject  to  the  agent  provided 
for  the  hum!  of  Indians  to  which  they  belong,  nor 
to  the  rules  and  regulations  promulgated  hy  the  Did  km 
Department  as  to  the  go  rent  men  t of  the  reservation 
and  all  of  the  Indians  thereon , the  education  of  their 
children,  and  the  policy  that  the  agent  is  required  to 
work  out  with  and  for  the  members  of  the  tribes*  * * * 
“In  the  absence  of  further  declaration  on  the  part 
of  Congress  that  the  guardianship  of  the  government 
shall  terminate  as  to  these  Indians,  it  seems  clear 
that  it  must  be  so  held  as  to  those  Indians  to  whom 
j fee]  patents  have  been  issued,  who  are  found  by  this 
record  to  lie  members  of  the  Cheyenne  band  of  Sioux 
Indians;  that  they  all  had  their  allotments*  that  they 
all  resided  mi  their  [fee  patent]  allotments  or  near 
them  within  the  original  limits  of  the  Cheyenne  River 
reservation,  ami  some  of  them  within  the  diminished 
portions  thereof;  that  all  of  said  Indians,  at  all  times 
mentioned  In  the  complaint,  appeared  on  the  rolls  at 
the  Cheyenne  River  agency ; chat  they  are  entitled  to 
participate  and  partake  of  tribal  funds  and  of  the 
rents  and  profits  of  all  tribal  lands,  together  with  the 
fact  that  the  government  maintains  an  agency  and 
agent  in  charge  of  said  tribe  of  Indians,  including 
these  particular  Indians  named  in  the  complaint,  are 
still  wards  of  the  government ; that  tlie  government 
is  still  the  guardian  of  all  of  these  Indians,  with 
control  of  their  property,  except  in  so  far  as  that  I 


control  of  their  properly  Is  released  hy  the  legislation 
above  referred  to.  and  the  Indians  are  thereby  granted 
the  power  to  manage  and  control  the  particular  piece 
of  land  involved  in  the  foe-simple  patent/’  r Italics 
supplied,] 

The  foregoing  authorities  make  it  clear  that  if  Indian 
courts  are  viewed  as  administrative  agencies  of  the 
Interior  Department,  their  authority  is  not  limited  to 
oi! etises  committed  on  restricted  land. 

If,  oil  the  other  hand,  the  Indian  courts  are  viewed  as 
t ribal  courts,  deriving  their  power  from  the  tinexf  luguiahed 
i ragmen  ts  of  tribal  sovereignty,  it  must  he  recognized  that 
this  sovereignty  is  primarily  a personal  rather  than  a 
territorial  sovereignty*  The  tribal  court  has  no  jnrisdie- 
i ion  over  non-Indians  unless  they  consent  to  such  juris- 
diction, Its  jurisdiction  is  solely  a jurisdiction  over  per- 
sons, Wo  must  therefore  beware  of  reading  into  the 
measure  of  this  jurisdiction  the  common  law  principle  of 
tlie  territoriality  of  criminal  law.  As  was  said  in  the  ease 
of  Ex  parte  Tiger,  47  8.  W.  304,  2 Ind,  T.  41, 

‘Tf  the  Greek  Nation  derived  its  system  of  juris- 
prudence through  the  common  law.  there  would  be 
much  plausibility  in  this  reasoning.  But  they  are 
strangers  to  the  common  law.  They  derive  their 
jurisprudence  from  an  entirely  different:  source,  and 
they  arc  as  unfamiliar  with  eommomlaw  terms  and 
definitions  us  they  are  with  Sanskrit  or  Hebrew.” 

We  must  recognize  that  the  general  common  law  doc- 
trine of  the  territoriality  of  criminal  law  has  validity  in 
practice  only  insofar  as  it  is  embodied  in  our  criminal 
statutes.  It  is  not  a principle  of  logic  or  eternal  reason. 
There  are  numerous  well-recognizcd  exceptions  to  this 
doctrine. 

There  are,  in  the  first  place,  certain  offenses  for  which 
Citizens  of  the  United  States  are  punishable  in  United 
Stales  courts,  no  matter  where  the  offenses  arc  com 
mitred  (e.  g*,  IS  U,  s,  a,  Sees,  3,5),  The  power  of  the 
Federal  Government  to  govern  the  conduct  of  our  citizens 
abroad  by  subjecting  them,  when  they  return  to  this 
jurisdiction,  to  trial  and  punishment  for  offen.scs  com- 
mitted abroad,  lias  never  been  successfully  challenged, 
(See  The  Appollon,  0 Wheat.  3(12,  at  370.)  If  this 
power  lias  been  exercised,  in  fact,  only  in  exceptional  cases, 
tliat  is  because  as  a matter  of  policy  it  is  generally  believed 
that  tlie  power  to  punish  for  extra-territorial  offenses 
should  bo  invoked  only  under  special  circumstances. 

A second  departure  from  the  general  rule  of  territorial- 
ity is  presented  by  the  jurisdiction  vested  in  Congress  over 
pi  (linn  affairs.  It  is  well  settled  that:  this  Congressional 
jurisdiction  does  not  apply  simply  to  the  “Indian  country” 
but  applies  to  offenses  no  matter  where  committed : 

"The  question  is  not  one  of  power  in  the  national 
government,  for,  us  lias  been  shown,  congress  may  pro- 
vide for  tlie  punishment  of  this  crime  wherever  com- 
mitted in  the  TJ  Ted  States,  Its  jurisdiction  is  co- 
extensive with  toe  gnhjGct-i natter — the  intercourse 
between  the  white  mnn  and  the  tribal  Indian— and 
is  not  limited  to  place  or  other  c*i rcuni stances  “ 
{United  States  V.  Barnhart,  22  Fed,  288,) 

Again,  it  is  a matter  of  policy,  and  not  of  law,  to  say  liow 
far  Congress  should  extend  its  laws  over  Indians  “off 
the  reservation*”  The  Indian  liquor  laws  are  the  out- 
standing instance  of  a jurisdiction  not  limited  to  offenses 
committed  within  the  reservation.  (25  U.  8*  G.  See.  241.) 

A third  recognized  departure  from  the  territorial  princi- ' 
pie  is  found  in  tlie  application  of  Federal  laws  to  onr 
citizens  in  certain  Eastern  countries.  Americans  com- 
mitting offenses  in  uncivilized  countries,  for  instance,  are 
triable  before  United  States  consuls  (22  U*  S,  Code,  Sec. 
ISO),  and  Americans  committing  offenses  in  China  are 
fruibie  \\  the  United  States  Court  for  China  ( Diddle  y. 
United  u.  dtcs,  156  Fed.  759)  over  which  the  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  exercises  appellate  juris- 
diction (22  U,  S.  Code,  Sees*  191-202), 

A fourth  important  limitation  upon  tlie  doctrlne-of  terri- 
toriality is  the  rule  that  in  civil  eases  a court  which  has 
jurisdiction  over  the  parties  may  consider  all  the  elements 
of  the  ease  regardless  of  geographical  considerations. 
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hi'ii,  nn  Indian  i’liurt  is  to  lit4  considered  a judicial 
of  Indian  tribal  sovereignty,  lit?  must  recognize  that 
avuivignty  is  not  it  siriViiy  territorial  sovereignly, 
Iniarily  a personal  sovereignty.  We  may  therefore 
! <"1 1 tlie  problem  <>f  tielining  the  stone  of  this 
ignty  without  begging  tlu*  question  by  assuming  in 
re  that  the  sovereignty  is  limited  to  any  particular 
»f  land.  The  recognized  exceptions  to  tin*  usual  rule 
•iiorlalily  are  closer  to  the  situation  .here  presented 
he  rule  itself. 

leHning  the  powers  of  an  Indian  tribe  we  look  to 
il  laws  and  treaties  not  for  tlie  basis  of  sovereignty 
r the  limitations  on  tribal  powers,1' 

* * * * 
he  absence  ol'  Federal  law  to  the  contrary,  it  is  for 
Hit*  to  decide  as  a matter  of  its  own  public  policy 
er  members  of  the  tribe  who  may  properly  appear 
the  judicial  agency  of  the  tribe,  shall  be  triable 
unlshahle  for  acts  cnmmiflod  on  unrestricted  In  ml. 
nswer  given  to  this  ipieUiou  in  the  L;iw  and  Order 
it  ions  approved  by  the  Secretary  of  the  Interior 
lher  27,  .1935,  and  approved  hy  miineroim  tribal 
Is  before  and  after  Hint  date*,  is  unmistakable, 
n 1 of  Chapler  1 reads: 

“A  Court  of  Indian  Offenses  shall  have  jurisdiction 
:er  all  offenses  enuiiienited  in  Chapter  5,  when 
numitted  l*y  an  Indian,  within  the  reservation  or 
•sei'vnt iiiiis  for  which  tlie  Court  is  established, 

“With  respect  to  any  of  the  offenses  enumerated  in 
hupter  5 over  which  Federal  or  State  courts  may 
ive  lawful  jurisdiction,  the  jurisdiction  of  tlie  Court 
* Indian  Offenses  shall  he1  concurrent  and  not  excla- 
ve, It  shall  he  the  duty  of  the  said  Court  of  Indian 
ff eases  to  order  delivery  to  tlie  proper  authorities 
? nu*  State  or  Federal  Government  or  of  any  other 
Ihe  or  reservation,  for  prosecution,  any  offender, 
icre  to  he  dealt  with  according  to  law  or  regulations 
lthorized  hy  law,  where  such  authorities  consent  1o 
cereise  jurisdiction  lawfully  vested  in  them  over  the 
ild  offender. 

"Fur  the  purpose  of  the  enforcement  of  these  regu- 
tioiiH,  an  Indian  shall  be  deemed  to  be  any  person 
; Indian  descent  who  is  a member  of  any  recognized 
uliau  tribe  now  under  Federal  jurisdiction,  ami  n 
user  vat  ion’  shall  be  taken  to  include  all  territory 
ithiu  reservation  boundaries,,  including  fee  patented 
.mis,  roads,  waters,  bridges,  and  lands  used  for 
jency  jail- poses.” 

question  remains,  then,  whether  this  statement  of 
pity  is  in  conflict  with  any  Federal  law. 
t the  original  sovereignty  of  an  Indian  tribe  ex^ 
1 to  the  punishment  of  a member  by  the  proper 
officers  for  depredations  or  other  forms  of  miseoii 
loiiimUted  outside  the  territory  of  the  tribe  cannot 
Ulengud,  Certainly  we  cannot  read  into  the  laws 
lstoms  of  the  Indian  tribes  a principle  of  territori- 
if  jurisdiction  with  which  they  were  totally  unfu- 
, and  which  no  country  lias  adopted  as  an  absolute 
That  Indian  tribes  friendly  to  the  United  States 
to  punish  their  members  for  depredations  committed 
it  whites  outside  of  the  Indian  country  is  a matter 
■ writ'll  1 record.  Will  any  one  claim  that  such  punish- 
was  unconstitutional?.  The  fact  is  that  the  United 
, over  a long  period,  encouraged  the  Indian  tribes  to 
u controlling  the  conduct  of  their  members  outside 
i Indian  country,  and  In  order  to  encourage  such 
1 made  the  tribe  responsible  for  such  individual 

analysis  of  Federal  laws  applicable  to  tlie  situation 
consideration  indicates  that  the  right  of  Indian 
authorities  to  punish  errant  members  of  the  tribe 
fenses,  no  matter  where  commit  teed*  lias  not  only 
been  denied  but  lias  been  positively  recognized, 
et  of  June  30,  IS34  (4  Stat.  731),  which  is  still  in 
respects  the  basis  of  Indian  administration,  placed 
the  Indian  “nation  or  tribe”  the  responsibility  of 
jig  redress  for  depredations  committed  by  individual 

er  7,  see,  2, 
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members  of  tlu*  nation  or  tribe  outside  of,  ns  well  as 
within,  the  Indian  country.'" 

* * * * * 

This  provision  placing  responsibility  upon  the  tribal 
authorities  for  the  wrongs  of  individual  Indians  com- 
mitted outside  of  tin'  reservation  clearly  contemplates  that 
tlu*  tribal  authorities  will  deal  in  proper  fashion  with  such 
individual  Indians.  While  the  occasion  that  gave  rise  to 
this  legislation  may  have  disappeared,  the  judicial  basis 
of  tribal  action  which  the  legislation  assumed  has  never 
been  challenged. 

Provisions  similar  to  that  above  quoted  are  found  in 
many  treaties  with  Indian  tribes,  (See  for  instance 
Treaty  vvitl.  tin*  Kiowsis,  etc..  May  2U,  1837  i7  Hint.  “i.TU. 
8ccs.  3,  5;  Treaty  with  the  Comanches.  etc.,  July  27.  1853 
30  Stat.  1(113),  Art.  5;  Treaty  with  the  Hogue  Kiver 
lidians.  September  10.  1853  1 10  Htul,  1018),  Art.  15:  Treaty 
with  the  Black-feet,  October  17,  1S03  (11  Star.  057), 
Art.  11.) 

Federal  laws  affecting  the  personal  Status  of  Indians 
have  no  direct  bearing  Upon  our  present  problem.  The 
General  Allotment  Law  of  February  8,  1887  (24  Stat.  300), 
as  amended  by  the  net  of  May  8,  1000  (34  Star.  182), 
provides : 

“At  t lie  expiration  of  the  trust  period  and  when  Ihe 
lands  have  been  conveyed  to  tlie  Indians  by  patent 
in  fee,  ns  provided  in  section  348,  then  each  and  every 
alloltee  shall  have  the  bcuclH  of  and  he  subject  to 
the  laws,  both  civil  and  criminal,  of  the  State  or  Ter- 
ritory in  which  they  may  reside  * * (25  U. 

O.  Sec.  34a ) 

Because  of  this  provision  fee  patent  allottees  have  been 
held  to  be  subject  to  the  laws  of  the  State  wherever  they 
may  he  within  the  reservation,  Einjvuc  Sot  Louie  v. 
United  States,  274  Fed,  47  (C,  0.  A.  ttth,  1921)  ; State  v. 
Monroe,  S3  Mont.  55(«,  274  Baa.  810  (1929).  However,  this 
fuel  does  not  mean  that  so  long  as  the  fee  patent  Indians 
live  wtrhin  the  outer  boundaries  of  the  reservation  and 
maintain  tribal  relations  they  are  not  also  subject  to  the 
rules  and  regulations  of  the  Department  and  to  the  tribal 
ordinances  governing  tribal  members.  That  they  are  so 
subject  is  stated  in  the  recent  ease  of  United  States  v. 
Dewey  County , from  which  extensive  quotation  to  this 
effect  is  given  above. 

Moreover,  the  allotment  act  certainly  did  not  make  a fee 
patented  allotment  a place  of  sanctuary  on  which  even 
an  unallotted  member  of  the  tribe  may  commit  offenses 
without,  the  risk  of  future  punishment  hy  Ills  tribe.  Fee 
patented  lands  are  undoubtedly  subject:  to  State  juris- 
diction, but  in  the  words-  of  the  Supreme  Court,  there  is 
“no  denial  of  the  personal  jurisdiction  of  the  United 
States”  (United  States  v,  OvleStine , 215  U.  S.  278.  2!>1), 
and  neither  is  there  any  denial  of  the  personal  jurisdic- 
tion of  the  tribe.  It  is  for  the  Federal  Government  itself 
to  decide  whether  it  shall  retain  jurisdiction  over  certain 
Offenses  by  Indians,  e,  g„  liquor  offenses  on  fee  patented 
land,  a ad  relinquish  to  t he  State  jurisdiction  over  certain 
other  offenses.  Likewise,  it  is  for  the  Indian  tribe  itself, 
subject  only  to  limitation  by  Congress,  to  decide  whether 
it  shall  retain  jurisdiction  over  certain  offenses  com- 
mitted by  members  of  the  tribe  on  such  land. 

The  fact  that  Federal  courts  have  refrained  from  talc- 
ing jurisdiction  of  Indian  offenses  on  fee  patented  lands 
does  not  negative  the  jurisdiction  of  the  Indian  courts, 
♦Since  the  fallacy  of  identifying  the  jurisdiction  of  the  one 
with  the  other  is  a ready  one,  an  analysis  of  tlu*  funda- 
mental distinctions  between  thorn  is  desirable. 

The  Federal  District  Courts  have  been  authorized  by 
Congress  to  exercise  jurisdiction  over  speckle  crimes 
committed  by  Indians  or  white  people  against  Indians  in 
the  “Indian  country”  and  in  “Indian  reservations,’*  The 
Federal  courts  have  no  jurisdiction  other  than  that 
granted  by  Federal  statute.  On  the  other  hand,  the 
Indian  tribes  retain  all  their  original  jurisdiction  over 
their  members  except,  as  may  be  limited  by  Federal  stat- 
utes, Likewise,  the  authority  of  the  Department  to  exer- 
cise administrative  supervision  over  Indians  is  not  based 


JS  See  It,  S.  § 2156,  25  U.  S.  C.  229, 
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upon  a statutory  .specification  of  crimes  and  criminal  ju= 
Hsdietion  but,  ay  previously  indicated,  upon  a statutory 
duly  of  guardianship  ami  Congressional  authorisation  to 
imiliiiiiin  order  oil  Indian  reservations.  See  United  States 
v,  Quirrr,  241  U.  S.  *>02,  at  005, 

The  Federal  court  exercises  an  absolute  and  exclusive 
jurisdiction  over  Indians  when  tlieir  crimes  fall  within 
rliu  f-ircunmtuuccs  covered  by  I he  .si  at  utes,  There  is  no 
statutory  authority  for  cunciirrcnt  jurisdiction  of  State 
and  Federal  courts  when  nn  Indian  or  Indian  land  be- 
comes subject  to  State  jurisdiction.”  If  the  Federal 
courts  have  jurisdiction,  the  State  courts  do  not.  and 
vice  versa.  However,  there  is  no  prohibition  on  a deter- 
mination by  the  Interior  Department  to  exercise  cor- 
rective measures  over  Indians  within  the  reservation 
when  the  State  hay  jurisdiction  but  refuses  to  handle  the 
ease  or  upon  a similar  determination  by  the  tribe  that 
members  uneorreeled  by  State  action  shall  be  subject  to 
correction  by  the  tribal  court. 

Furthermore,  the  Federal  courts  are  exercising  judicial 
power  as  courts  established  by  Congress  pursuant  to  the 
United  States  Constitution,  whereas  the  Department 
through  the  Court  of  Indian  Offenses  is  not  exorcising 
judicial  power  but  administrative  guardianship  powers 
and  the  tribe  is  exercising  tribal  powers  over  the  persons 
of  its  members.  The  establishment  of  an  Indian  court 
and  the  extent  of  its  jurisdiction  is,  therefore,  in  both 
cases  an  administrative  policy  question.  No  court  is 
established  where  there  is  little  restricted  land.  Courts 
are  established,  however,  where  there  is  much  restricted 
land  within  a reservation.  The  Federal  courts  nro  ohlb 
Kdtcd  to  take  jurisdiction  of  crimes  coming  wilhin  the 
Federal  statutes  upon  restricted  lands  regardless  of  acb 
mluistrative  need.  It  would  nut  be  argued  that  there  Is 
any  obligation  on  the  part  of  the  Department  to  provide 
corrective  measures  on  such  restricted  lands  if  i j is  not 
advisable  or  necessary.  In  other  words,  it  has  often  been 
recognized  that  the  jurisdiction  of  the  Federal  courts  and 
of  the  Indian  courts  does  not  coincide,  since  they  derive 
their  authority  from  different  powers  and  function  for 
different  purposes. 

I have  reviewed  the  Federal  laws  Which  might  be  viewed 
as  restricting  or  limiting  the  power  of  an  Indian  court  to 
try  and  to  punish  an  Indian  for  an  offense  committed  on 
unrestricted  land  within  a reservation.  I find  no  Federal 
law  imposing  any  such  limitation. 

Is  there  any  provision  of  the  Federal  Constitution  that 
precludes  such  exercise  of  jurisdiction?  Would  such  an 
exercise  of  authority,  in  an  area  where  the  State  may 
exercise  a concurrent  jurisdiction,  constitute  “double  jeop, 
ardy’7  and  violate  the  Fifth  Amendment  to  the  Federal 
Constitution? 

Even  if  it  could  be  maintained,  in  the  face  of  the  deci- 
sion in  Taltmi  v.  Mayen , 103  U,  S.  3?G,  that  constitutional 
limitations  under  the  “due  process”  clause  are  applicable 
to  an  Indian  court,  there  is  no  force  in  the  argument  that 
the  exercise  of  jurisdiction  by  such  a court  in  these  eases 
would  subject  the  offender  to  “double  jeopardy,”  The  fact 
that  an  offense  committed  outside  of  restricted  Indian 
lands  may  be  subject  to  punishment  in  State  courts  does 
not  make  it  unconstitutional  for  the  court  of  another 
sovereignty  to  punish  the  same  person  for  the  same  act 
The  decided  cases  clearly  establish  the  principle  that  an 
individual  who  in  a single  act  offends  against  the  laws 


in  This  Statement  must  now  be  qualified  because  of  the  passage  of 
the  Act  of  June  8,  2940,  Public  No,  565— 76th  Cong.,  which  conferred 
jurisdiction  on  the  State  of  Kausnc  over  offenses  committed  by  or 
against  Indians  on  Indian  reservations  in  the  state. 


of  several  jurisdictions  may  he  constitutionally  punished 
by  tiie  agencies  of  each  jurisdiction,17 

_ * * * * * 

In  view  of  these  decisions  of  the  United  States  Supreme 
Court  It  is  clear  that  the  fact  that  an  act  is  punishable 
m State  courts  is  no  bar  to  punishment  in  an  Indian  court 
There  remains,  of  course,  a question  of  public  policy  to 
be  considered  in  asserting  jurisdiction  over  a erg  which 
are  subject  to  mint  her  jurisdiction.  This  question  is  met 
by  a specific  provision  in  the  Law  and  Order  Regulations 
above  set  forth,  under  which  case*  in  which  Indian  tribal 
jurisdiction  is  concurrent  with  State  jurisdiction  are  to 
be  turned  over  to  State  authorities,  ff  such  authorities  are 
will  hi  y to  r,/7-7V/.<!  Jarisdietiuth  This  is  undoubtedly  a 
reasonable  provision  in  view  of  the  fact  that  the  State 
niny  he,  in  many  cases,  unwilling  to  exorcise  even  an 
admitted  jurisdiction  over  Indians  with  respect  to 
acts  committed  on  unrestricted  Indian  lands  within  a 
reservation. 

It  should  further  be  noted  that  the  Law  and  Order 
Regulations  do  not  purport  to  cover  offenses  committed 
outside  of  Indian  reservations.  There  is  therefore  no 
immediate  occasion  to  consider  the  legal  and  administra- 
tive problems  that  would  lie  raised  by  any  such  exercise 
of  jurisdiction.  It  is  enough  for  om*  present  purposes  to 
note  that  the  exercise  of  jurisdiction  by  an  Indian  court, 
under  the  departmental  law  and  order  or  tribal  codes 
does  not  diminish  the  jurisdiction  of  State  courts,  does 
not  subject  the  offender  to  “double  jeopardy,”  and  is 
not  prohibited  by  any  known  Federal  statute. 

There  ream  Ins  the  final  question  whet  her  the  action  of 
an  Indian  court  In  trying  and  punishing  an  Indian  for 
an  offense  committed  within  the  jurisdiction  of  the  State 
courts  limy  violate  any  State  law.  While  it  is  impossible 
to  decide  an  issue  of  this  sort  in  the  abstract  with  entire 
certainty,  it  is  enough  to  sny  that  I know  of  no  State 
legislation  which  would  interfere  with  such  exorcise  of 
jurisdiction  by  an  Indian  court,  and  since  tile  matter  is 
one  that  concerns  the  relations  between  an  Indian  and  his 
tribe  it  would  appear  to  he  n matter  on  which  State  legis* 
Inti  on  would  be  ineffective.  Worcester  v.  State  of  Georgia 
0 Pet.  014;  United  States  v.  Quiver,  241  U,  S.  (102;  United 
States  v.  Hamilton,  233  Fed.  685  ; In  re  It  lack  bird,  109  Fed. 
139;  In  re  Lincoln,  120  Fed,  247  ; mid  see  Opinion  M 28568 
approved  December  11,  1936,  on  the  right  of  State  game 
wardens  to  make  searches  on  an  Indian  reservation. 

In  view  of  the  foregoing  authorities,  I am  of  the  opinion 
that  nn  Indian  court  which  orders  the  trial  and  punish- 
ment of  an  Indian  before  the  court,  on  the  basis  of  acts 
committed  on  unrestricted  lands  within  an  Indian  reser= 
ration,  does  not  offend  against  any  State  or  Federal  !aw,1? 

In  certain  offenses  the  nature  of  the  offense  and  the  character 
of  the  locus  ht  quo  establish  federal  jurisdiction  without  refer- 
ence to  the  question  whether  the  accused  or  the  injured  party 
is  an  Indian.”  In  other  offenses,  jurisdiction  depends  among 
other  things  upon  the  persons  involved.  In  the  following  sec- 
tions (3-6)  we  shall  deal  with  jurisdiction  over  offenses  in 
Indian  country  as  affected  by  the  character  of  the  parties. 

" See  Moore  v.  Illinois,  14  How.  13,  19  (1852)  ; United  States  v Lanza 
260  U.  S,  377,  379-380,  382  (1922).  ' ' " 

” Further  discussion  In  the  memorandum  cited  reaches  the  conclusion 
that  Indian  police  may  make  arrests  of  Indiana  on  unrestricted  lands 
within  a reservation, 

10  “In  this  offense  (introducing  liquor  into  Indian  country)  neither 
race  or  color  are  significant.”  United  States  v,  Sutton , 215  U S 291  295 
(1900).  Accord:  Perrin  V.  United  States,  232  U,  S.  478  (1914). 


SECTION  3.  CRIMES  IN  INDIAN  COUNTRY  BY  INDIAN  AGAINST  INDIAN 


Offenses  committed  by  Indians  against  Indians  within  the 
Indian  country  are  ordinarily  subject  to  the  jurisdiction  of 
tribal  courts.  This  is  a consequence  of  the  doctrine  of  tribal 
self-government.20  In  determining  whether  an  offense  by  an 
Indian  against  an  Indian  falls  within  the  jurisdiction  of  tribal 


courts,  we  look  to  federal  laws  and  treaties  only  for  the  limi- 
tations on  tribal  authority.  The  most  important  of  such  limi- 
tations is  found  in  the  Act  of  March  3,  1885. 31  This  act  brought 

^ 23  Stat.  362,  385,  18  U,  S.  G,  548,  Later  amendments  of  this 
act  and  problems  raised  in  its  application  are  discussed  in  Chapter  7 
secs.  2 and  9,  - . 


20  Bee  Chapter  7,  sec.  9, 
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HHClor  I'rflfM'iil  jurisilid  ion  tun  am  ofliMises  committed  by  Inditinn 
against  In  cl  inns,  nut  ably  murdor.  mnnsliiugiitor.  rape,  nssmilt 
with  intent  to  kill,  arson,  burglary.  nncl  larceny,  In  later  years 
rubbery,  incest,  ami  assault  with  a dangerous  weapon  were  uiklud 
to  this  list, 251  A few  other  federal  statutes  relating,  mostly  to 
nuiMiuilnns  as  well  as  Indians  are  npplieahle  to  offenses  by 
Indians  against  India  ns  committed  on  an  Indian  reservation.”” 
It  has  been  held  that  where  jurisdiction  over  murder  or  man- 
slaughter is  thus  e< inferred  uiion  Urn  federal  courts  such  juris- 
diction  is  exclusive  and  the  tribal  courts  may  not  net  to  puuisli 
a men i tier  of  the  tribe  who  has  killed  another  member,^  Author- 
ity on  this  point,  however,  is  not  conclusive,  and  It  would  be  n 

--Act  of  March  4,  1909.  see,  328.  35  Slat.  1088,  1151  ; Act  of  June 
28,  1032,  47  Hint.  330.  337, 

^S<* *r  Chapter  7.  fn.  225. 

v*  United  State*  v.  Whaley.  37  Fed,  145  (C,  C.  S-  D.  Cal.  1888)  ; and 
see  Chapter  7,  fn.  227, 
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nish  inference  that  a tribe  is  precluded  from  dealing  with  such 
matters  as  petty  larceny  between  members  of  a tribe. 

While,  as  noted,  the  jurisdiction  of  Hr*  tribe  over  offenses 
between  Indians  does  not  depend  upon  federal  statutory  author- 
ity, it  may  be  noted  that  the  policy  of  the  Federal  Government 
to  respect  such  tribal  jurisdiction  is  embodied  In  a series  of 
statutes  stretching  back  to  the  Act  of  March  3,  1817,““'  whieli, 
after  establishing  federal  jurisdiction  over  Indian  offenses, 
declared  : 

Provided*  That  nothing  in  this  not  shall  be  so  construed 
as  to  affect  any  treaty  now  In  force  between  the  United 
States  and  any  Indian  nation,  or  to  extend  to  any  offence 
committed  by*  one  Indian  against  another,  within  any 
Indian  boundary. 

Early  treaties  guaranteeing  tribal  jurisdiction  over  matters 
affecting  only  Indians  have  been  elsewhere  discussed."* 

Sint.  383.  See  wU*.  4.  Infra. 

-n  Sec  Chapter  3,  sec,  3D  and  E. 


SECTION  4.  CRIMES  IN  INDIAN  COUNTRY  BY  INDIAN  AGAINST  NON-INDIAN 


An  Indian  commii ting  offenses  in  the  Indian  oouutry  against 
a iiou-ludlan  Is  subject  to  llio  Act  of  March  3,  188o,  section  1),“' 
which,  whit  an  amendment,  been  me  section  328  of  the  United 
Stall's  < ’ri initial  Undo  of  101U  and  now  Is  section  54S  of  title  18 
of  the  United  States  Undo,"*  providing  for  the  prosecution  in  the 
federal  courts  of  Indians  committing,  -within  Indian  reserva- 
tions, any  of  10  (formerly  7,  then  8)  specially  mentioned  offenses 
whether  against  Indians  or  against  iiun-IndimiH^  Apart  from 

-■7  23  Stilt.  31*2.  ana.  18  TJ.  S,  C.  54S.  Interpreted  Gun  Shay -Er.  Peti » 
Hotter,  130  U.  8.  343  (1880). 

a*  Unuer  thin  section,  as?  originally  enacted,  the  enumerated  crimes 
were  within  the  jurisdiction  of  territorial  courts  when  sitting  ns  such, 
mid  not  when  sitting  as  federal  district  ur  circuit  courts,  Gon^ShajpEe, 
Petitioner*  130  Vj.  8.  343  (188a).  This  was  true  regardless  cf  whether 
the  offense  was  committed  within  an  Indian  reservation.  Captain  Jack 3 
Petitioners  130  U.  8,  353  (188a),  For  a complete  history  of  this  net  see 
United  Slate*  v,  Kmtama,  IIS  U.  S.  370  (1SS6). 

29  Murder  committed  by  an  Indian  against  a noil-Indiiin  on  a United 
States  Indian  reservation  is  a crime  against  the  authority  of  the  United 
States  and  within  the  cognizance  of  federal  courts  without  reference 
to  the  citizenship  of  the  accused,  Apapa/t  v.  United  States , 233  U-  §• 
587  (1014).  For  the  purposes  of  enforcement  of  18  IJ.  S.  C.  048,  the 
son  of  an  Indian  mother  and  u half-breed  father,  both  of  whom  were 
recognized  as  Indians  find  maintained  tribal  relations,  and  who  himself 
lived  on  «t  reservation  and  maintained  tribal  relations  and  was  recognized 
as  an  Indian,  was  an  "Indian"  within  the  meaning  of  the  federal 
statute.  Ex  Parte  Peru.  09  F,  2d  28  (G.  C.  A.  7,  1938),  cert,  den,  306  U, 
S.  643,  Also  see  Albert)/  v.  United  States,  102  U,  8,  499  (1890). 

It  Is  not  clear  whether  or  liow  fur  the  Act  of  1885  applied  to  the 
so-called  "Indian  Territory."  By  Art.  13  of  the  Cherokee  Treaty  of 
July  19,  igltG,  14  Stat,  799,  803  (sen  Chapter  1,  sec.  2),  the  establishment 
of  a court  of  the  United  States  in  the  Cherokee  territory  was  provided  for 

* * + with  such  jurisdiction  and  organized  in  such  manner  as 

may  ho  prescribed  by  law.  Prodded:  That  the  judicial  tribunals 
of  thn  nation  shall  ho  allowed  to  retain  exclusive  jurisdiction  m 
all  civil  ami  criminal  cases  arising  within  their  country  in  which 
members  of  the  nation,  liy  nativity  or  adoption,  shall  be  tile 
only  parties,  [italics  added]  Or  whore  the  cuiisu  of  action 
shall  arise  in  the  Cherokee  nation,  except  as  otherwise  provided 
in  this  treaty. 

Further,  sec,  30  of  tho  Act  of  May  2,  1800,  20  Stut,  81,  94,  providing 
a temporary  government  for  the  Territory  of  Oklahoma  and  enlarging  the 
jurisdiction  of  the  United  States  court  in  the  Indian  Territory,  provided 

* * * That  the  judicial  tribunals  of  the  Indian  nations  shall 

retain  exclusive  jurisdiction  hi  all  civil  and  criminal  cases  arising 
in  the  country  in  which  members  of  the  nation  by  nativity  or  by 
adoption  shall  bn  the  only  parties  [italics  added]  ; * * * 

and  see,  31  declared  that 

+ * + nothing  in  this  act  shall  he  so  construed  ns  to  deprive 

any  of  the  courts  of  the  civilized  nations  of  exclusive  jurisdiction 
over  nil  cases  arising  wherein  members  of  said  nations,  whether 
by  treaty,  blood,  or  adoption,  are  the  sole  parties,  ritalies 
added]  nor  so  ns  to  interfere  with  the  light  and  power  of  said 
civilized  nations  to  punish  said  members  for  violation  of  the 
statutes  and  laws  enacted  by  their  national  councils  where  such 
laws  ar«  not  contrary  lo  the  treaties  and  laws  of  the  United 
States, 


than?  "ton  major  crimes”  an  Indian  committing  offftnses  in  the 
Indian  country  against  a non-Indian  is  subject  to  the  code  of 
federal  territorial  offenses, no  except  in  two  situations:  (rr)  Where 
lie  "lias  been  punished  by  tbe  local  law  of  the  tribe,"  and  (b) 
where,  by  treaty  stipulations,  the  exclusive  jurisdiction  over 
such  offenses  is  or  may  he  secured  to  the  Indian  tribes  respec- 
tively.” The  substance  of  the  present  law  on  this  subject  goes 
back  to  early  treaties,  some*  of  which  antedated  the  Federal 
Constitution,  stipulating  that  Indians  committing  offenses 
against  c itizens  of  the  United  States  should  be  delivered  up  by 
their  tribes  to  the  nearest  post,  to  be  punished  according  to 
the  ordinances  of  the  United  States.81 

The  first  federal  enactment  dealing  generally  with  crimes 
by  Indians  against  non-Indians  in  Indian  country  was  tbe  Act 
of  March  3,  IS!?/1'  This  provision  was  subsequently  incorpo- 
rated in  section  25  of  the  Trade  and  Intercourse  Act  of  1834, J3 

It  will  he  noted  that  this  act  omits  that  portion  of  tile  thirteenth 
article  of  the  treaty,  wherein  is  reserved  to  the  judicial  tribunals  of 
the  nation  exclusive  jurisdiction  "where  the  cause  of  the  action  shall 
arise  in  the  Cherokee  Nation,"  mnl  to  that  extent  apparently  supersedes 
the  treaty.  Const  ruing  the  word  "parties"  us  meaning  parties  to  the 
crime  and  not  simply  to  the  prosecution  of  the  crime,  It  would  appear 
that  the  Act  of  1885  would  apply  to  the  "Indian  Territory”  only  in 
eases  where  the  offense  was  one  of  an  Indian  against  a non-Indian, 
So  construed  in  Albvriy  v.  United  States,  102  U.  U 499  (1S9G), 
Followed  in  Koflrc  v.  United  States,  164  U.  8.  007  (1897),  In  an  Indict- 
ment for  murder  in  the  Chickasaw  Nation,  Indian  Territory,  averring 
both  deceased  and  accused  were  white  men,  proof  that  the  deceased  was 
a white  man  establishes  the  jurisdiction,  and  the  averment  as  to  the 
citizenship  of  the  accused  is  surplusage.  Stevenson  v.  United  States, 
86  Fed.  100  (C,  C,  A,  5,  1898),  s.  c,  102  U.  S.  313  (1896).  In  a case 
where  the  Indian  defendant  is  treated  as  the  sole  party,  the  Indian 
courts  would  have  jurisdiction  whether  the  victim  of  tin*  crime  was 
Indian  or  non-Indian.  This  was  done  in  a case  of  adultery,  in  which 
the  name  of  the  prosecuting  witness  did  not  appear  and  since  there  was 
no  adverse  party,  the  woman  being  a consent  lug  party,  the  Indian 
defendant  was  regarded  as  tho  sole  party  to  the  proceeding.  In  re 
Mayfield,  Petitioner,  141  U.  S.  107  (1801), 

so  25  U.  S.  C.  217-218.  Bee  sec,  7,  infra. 

3i  See  e.  g.f  Art,  IX  of  Treaty  of  January  21,  1780,  with  the  Wiutidots 
and  others,  7 Stut,  16,  17  ; Art,  VI  of  Treaty  of  November  28,  1785,  with 
the  Cherokee,  7 Stat.  18.  And  sec  Chapter  1,  sec.  3.  fn.  48, 

a‘J  3 Stat.  383,  designating  ns  a crime  any  act  committed  by  any  per- 
son in  the  Indian  country  which,  under  the  laws  of  the  United  States, 
would  he  a crime  if  committed  in  a place  over  which  the  United  States 
had  solo  and  exclusive  jurisdiction.  That  this  act  comprehended  crimes 
by  Indians  is  indicated  by  the  fact  that  the  general  language  was  quail- 
fled  by  a proviso  excepting  crimes  by  Indians  against  other  Indians,  The 
proviso  further  declared  that  existing  treaties  were  to  remain  unaffected. 

33  Act  of  June  30,  1834,  4 Stat.  729,  733,  Section  29  of  this  act  com 
tained  a repealer  of  the  1817  act,  Murder  committed  by  an  Indian 
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CRIMINAL  JURISDICTION 


and  liwuitu*  pan  <if  section  3 of  tin*  Art  of  March  27,  I8a4, 
from  which  section  214fi  of  the  Revised  Statutes,  now  2o  U,  S,  O. 
1*1 7,  was  derived. 

Tlit*  first  of  the  two  exceptions  noted — that:  relating  to  Indians 
punished  by  ilu*  local  law  of  the  tribe — first  appears  in  the 
1854  act. 

npsiinst  a non-Imlinn  without  the  thniis  of  the  state  and  diMtrirt  of 
Arkansas  and  within  Indian  country,  in  tile  absence  of  n statute  attach- 
ing the  Indian  country  west  of  Arkansas  thereto,  was  held  not  to  fall 
within  the  jurisdiction  of  the  circuit  court,  which  had  no  jurisdiction 
over  such  country.  United  States  v.  Atbcrtv*  24  Fed.  Cas.  No.  14420 
\c\~C.  Arlt.  1844).  The  child  of  all  Indian  iiuither  and  white  father  Was 
considered  to  partake  of  tin*  condition  of  the  mother  for  the  purposes 
of  the  criminal  provisions  of  the  1834  Intercourse  Act,  United  States  v. 
Banders*  27  Fed.  Cas.  No.  1<3220  (C,  C.  Ark.  1847), 

34  10  Stat.  200,  270,  An  offender  is  amenable  for  the  crime  of  adultery 
only  to  the  lawn  of  the  nation  in  accord  with  Art,  13  of  Treaty  of  July 
in,  1800.  with  the  CherokocH,  14  Stat.  799,  In  re  Mayfield,  Petitioner , 
141  IJ.  S,  107  (1891).  Also  see  Alherty  v.  United  States,  1G2  U.  S.  499 


The  second  of  the  exceptions  no  red — Involving  vases  where 
treaties  have  provided  for  exclusive  tribal  Jurisdiction— lias  Its 
origin  in  the  181?  net. 

(189G)  ; Nafire  V.  United  States.  164  U.  3,  657  (1897)  ; Fritiiott*  Smith  T. 
United  States,  151  U,  3.  HO  (1894)  (discussing  Indian  citizenship  in  ref- 
erence to  applicability  of  treaty).  A white  man  IncorporatecI  with  an 
I n d inn  tribe  at  a mature  age,  i»y  adoption,  does  not  thereby  become  an 
Indian,  bo  as  to  cua.sc  to  ho  am  enable  to  the  laws  of  I hi*  United  States 
but  he  may  become  entitled  to  certain  privileges  in  the  tribe  and  also 
make  himself  amenable  to  their  laws  and  usages.  Therefore,  am  article 
of  n treaty  pardoning  nil  offenses  commit  ted  by  citizens  of  the  Cherokee 
Nation  against  the  nation  had  the  effect  of  pardoning  an  Indian  who 
had  previously  committed  murder  in  Cherokee  country  against  a white 
mull  who  had  been  adopted  by  that  tribe.  United  States  v,  Ragsdale, 
27  Fed.  Cas.  No.  16113  (f  \ C.  Ark.  1847),  Murder  '•unlimited  by  an  In- 
dian against  a non-Indian  in  the  Indian  country,  within  the  boundaries 
of  the  territory,  not  coming  within  any  of  the  exceptions,  is  within  the 
exclusive  jurisdiction  of  tho  United  States  brunch  of  the  territorial 
district  court.  United  States  v.  Monte . 3 N,  M.  173,  3 Par.  45  (1884). 
But  cf.  United  States  V.  Terrel 3 28  Fed.  Cas.  No.  ^452  (C,  C,  Ark,  1840). 


SECTION  5.  CRIMES  IN  INDIAN  COUNTRY  BY  NON-INDIAN  AGAINST  INDIAN 


Generally  speaking*  offenses  by  non-Indians  against  Indians 
are  punishable  in  federal  courts  where  the  offense  is  one  speci- 
fied in  the  federal  code  of  territorial  offenses.11" 

This  was  not  always  the  rule.  Early  treaties  frequently  pro- 
vided that  non-Indians  committing  offenses  in  the  Indian  country 
against  Indians  should  he  subject  to  punishment  by  tribal  authori- 
ties.3'1 This  rule,  which  followed  the  usual  practice  in  interna- 
tional treaties,  wan  abandoned  after  a few  years  of  trpnty- 
nmklng,  and  many  of  the  Jaier  treaties  expressly  provide  tliar 
white  offenders  shall  he  delivered  up  to  the  federal  authorities  for 
prosecution.37 

The  exorcise  of  federal  jurisdiction  over  non-Indian  offenders 
against  Indians  in  the  Indian  country  was  first  put  on  a statu- 
tory basis  by  the  original  Trade  and  Intercourse  Act,  the  Act 
of  July  22,  3790. 38  The  relevant  sections  declared : 

Seo,  5,  That  if  any  citizen  or  inhabitant  of  the  United 
States,  or  of  either  of  the  territorial  districts  of  the  United 
States,  shall  go  into  any  town,  settlement  or  territory  be- 
longing to  any  nation  or  tribe  of  Indians,  and  shall  there 
commit  any  crime  upon,  or  trespass  against,  the  person  or 
property  of  any  peaceable  and  friendly  Indian  or  Indians, 
which,  if  committed  within  the  jurisdiction  of  any  state,  or 
within  the  jurisdiction  of  either  of  the  said  districts, 
against  a citizen  or  white  inhabitant  thereof,  would  he 
punishable  by  tho  laws  of  such  state  or  district,  such 
offender  or  offenders  shall  be  subject  to  the  same  punish- 
ment, mid  shall  be  proceeded  against  in  the  same  manner 
as  if  the  offence  had  been  committed  within  the  jurisdic- 
tion of  the  state  or  district  to  which  he  or  they  may  belong, 
against  a citizen  or  white  inhabitant  thereof. 

Sna  6,  That  for  any  of  the  crimes  or  offences  aforesaid, 
the  like  proceedings  shall  be  had  for  apprehending,  im- 
prisoning or  bailing  the  offender,  as  the  case  may  be,  and 
for  recognizing  the  witnesses  for  their  appearance  to  tes- 
tify in  the  case,  and  where  the  offender  shall  he  committed, 
or  the  witnesses  shall  be  in  a district  other  than  that  in 
which  the  offence  is  to  be  tried,  for  the  removal  of  (lie 
offender  and  the  witnesses  or  either  of  them,  ns  the  ease 
may  he,  to  the  district  in  which  the  trial  is  to  he  hud, 
as  by  the  act  to  establish  the  judicial  courts  of  the  United 
States,  are  directed  for  any  crimes  or  offenses  against  the 
United  States, 

These  provisions  were  reenacted  with  minor  modifications  in 
the  later  temporary  Trade  and  Intercourse  Acts  of  1798,  1796, 


»Sen  gee.  7,  infra. 

See  Chapter  7,  see.  9,  fo  212*  Chapter  3,  sec.  39(1), 

37  ibid. 

® Sees,  5 and  6,  1 Stat.  137,  138.  See  Chapter  4,  sec.  2 ; Chapter  15, 
^c.  10A. 


and  3799, rt:‘  and  were  embodied  in  the  first  permanent  Trade  and 
Intercourse  Act  of  lSl>24,!  as  .sections  2 to  10,  Inclusive.  The 
general  rule  established  by  these  statutes  was  confirmed  in  the 
Act  of  March  H,  3817, 41  which  provided: 

That  if  any  Indian,  ur  other  person  or  persons,  shall, 
within  the  United  Stales,  and  within  any  town,  district, 
or  territory,  belonging  to  any  nation  or  nations,  tribe  or 
tribes,  of  Indians,  commit  any  crime,  offence,  or  mis- 
demeanor, which,  if  committed  in  any  place  or  district 
of  country  under  the  sole  and  exclusive  jurisdiction  of 
the  United  States,  would,  by  the  laws  of  the  United  States, 
be  punished  with  death,  or  any  other  punishment,  every 
such  offender,  oil  being  thereof  convicted,  shall  suffer 
the  like*  punishment  as  is  provided  by  the  laws  of  the 
United  States  for  the  like  offences,  if  committed  within 
nny  place  or  district  of  country  under  the  sole  ami  exclu- 
sive jurisdiction  of  the  United  Suites. 

Sec.  2.  That  the  superior  courts  in  each  of  the  territorial 
districts,  and  the  circuit  courts  mid  oilier  courts  of  the 
United  States,  of  similar  jurisdiction  in  criminal  causes,  in 
each  district:  of  the  United  States,  in  which  any  offender 
against  tills  act  shall  be  first  apprehended  or  brought 
for  trial,  shall  have,  and  arc  hereby  invested  with,  full 
power  niul  authority  to  hear,  try,  and  punish,  all  crimes, 
offences,  and  misdemeanors,  against  this  act ; such  courts 
proceeding  therein,  in  the  same  manner  as  if  such  crimes, 
offences,  and  misdemeanors,  had  been  committed  within 
the  bounds  of  their  respective  districts ; Provided,  That 
nothing  in  this  act  shall  be  so  construed  as  to  affect  any 
treaty  now  in  force  between  the  United  States  am!  any 
Indian  nation,  or  to  extend  to  any  offence  committed  by 
one  Indian  against  another,  within  any  Indian  boundary. 

Stic.  a.  That  the  President  of  the  United  States,  and  tlie 
governor  of  each  of  the  territorial  districts,  whore  any 
offender  against  this  act  shall  be  apprehended  or  brought 
for  trial,  shall  have,  and  exercise,  the  same  powers,  for 
the  punishment  of  offences  against  this  act,  as  they  can 
severally  have  and  exercise  by  virtue  of  the  fourteenth  and 
fifteenth  sections  of  an  act,  entitled  “An  net  to  regulate 
trade  and  intercourse  with  the  Indian  tribes,  and  to  pre- 
serve peace  on  the  frontiers.”  passed  thirtieth  March,  one 
thousand  eight  hundred  and  two,  for  the  punishment  of 
offences  therein  described. 

The  Trade  and  Intercourse  Act  of  June  30,  3834,4:|  reenacted  the 
rule  developed  in  the  earlier  statutes.  This  rule  was  subsequently 

“‘Arts  of  March  1,  1793,  1 Stat.  329;  May  19,  1796,  1 Stat.  469; 
March  3,  1799,  1 Stat.  743,  See  Chapter  4,  sue.  2 ■ Chapter  10,  sec.  10AS 

« Act  of  March  30,  1802,  2 Stftt.  180.  See  Chapter  4.  see,  3 ; Chapter 
15,  see.  10A. 

4i  3 Stat.  383, 

«4  Stat.  729.  See  Chapter  4,  sec,  6;  Chapter  15,  sec,  10A, 
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in  the  Revised  Htaniies  as  seeiian  li  140  mikI  in  till*4 
iiod  si  ales  Unde  as  seel  ion  237.  The  exceptions 
itlc  2H  of  til**  United  Slates  Code,  section  23S.  relat- 
es by  Indiana  against  Indians  and  to  offenders 
rihnl  law  have  im  application  to  offenses  committed 
is  against  Indians,  Tim  third  exception  In  sort  ion 
id  111  the  cast*  of  a treaty  where  the  exclusive  juris- 
iUi*H  offenses  is  secured  to  tin*  Indian  trlhes  might 


have  iMimnit  npplhn [ion.  but  no  Hindi  treaty  provisions  appear  to 
lie  imw  in  force. 

Apart  from  t lie-  foregoing  general  statutes,  Congress  has, 
from  I imo  to  lime,  enacted  various  laws  In  punish  particular 
offenses  cominlt led  by  mm-I ndians  against  Indians  wtihlii  tin* 
India li  eon ii try. 

Hoi?  Clmiifor  7,  H'p.  U,  In.  225. 


ON  6,  CRIMES  IN  INDIAN  COUNTRY  BY  NON  INDIAN  AGAINST  NON  INDIAN 


i »i!f on ses  commuted  by  a runi-Iinllmi  against  a tioii- 
Indiiin  country  are  of  no  concern  to  the  Federal 
id  are  punishaiile  hy  tlie  HtiilP/4  For  purposes  of 
diet  ion,  where  L ml  inns  are  not.  involved,  an  Indian 
: generally  considered  to  be  n portion  of  tlie  state 
it  is  located. Exceptions  to  this  rule  exist  where 

./r#  v,  Mefirutnvif.  101  U.  S.  02  i (IRSt).  And  see 

on  of  I hr  iambi  lug  ad  nf  Mont  si  ml.  that  nil  Indian  lands 
r “sliiill  renin  in  under  the  absolute  jurisdiction  and  cim- 


(.'* ingress  has  speeHiruIIy  provided  for  eselnslve  federal  jiirisdic- 
lion  over  certain  areas."* 

I nil  of  lln»  Congress  of  tile  ITnited  Sbifen.“  does  not  iimounl  m n i-OKervu- 
lion  by  Hip  United  States  of  jurisdiction  over  e rimes  eniiiiuii fed  tin  sneh 
lands  by  non-IiHiisin*  against  iioii-tiulhinM  and  does  ii»t  deprive  the  slate 
of  1 1 h power  to  try  such  ofTr-iises.  IJra/irr  v.  United - jStulrx,  Hit  If.  H.  240 
(l-SHG). 

« 18  f?t  is,  C\  549  f Act  of  February  2.  1 11021.  a 2 Slut.  7 »3  : Act  of 
March  4.  1 00U.  see.  2 2h.  25  SUP,  1088,  1151  ; Act  of  March  2,  mil,  sec. 
291.  2U  Mint,  1087,  ll*i7l.  In  tills  connection  also  hoc  1 1.  Kept.  No. 
2704,  vol.  IX.  57tli  Collg..  1st.  sens. 


riON  7.  CRIMES  IN  AREAS  WITHIN  EXCLUSIVE  FEDERAL  JURISDICTION 


, title  2iV*  extends  to  Indian  reservations,  witli 
oiuly  noted.  *'the  general  laws  of  tin*  United  States 
ishment  of  e rimes  committed  in  any  place  with  in 
:?xdiisive  jurisdiction  of  tlio  United  States,  except 
E Columbia  * * *.’*  A list  of  such  offenses  will 

[in liters  11  and  18  of  title  18,  United  States  Code/* 


This  list,  is  meager  and  inadequate  in  comparison  with  most 
state  codes,  It:  is  supplemented  by  section  4(18  of  title  IS, 
United  States  Code,"1  which  makes  acts,  not  made  penal  by  any 
other  laws  of  Congress,  committed  upon  land  within  the  exclu- 
sive jurisdiction  of  the  United  States  subject  to  federal  prose- 
cution whenever  made  criminal  by  state  law. 


e>  H0.  1824,  sec.  25.  4 Sint  733  ns  amended  by  the  Act 
?r>4.  see.  3.  10  Stilt,  269,  270:  R,  S.  § 2145, 

' tin*  statutes  embodied  in  this  list  appears  to  be  the  Act 
0.  1 Stat  112, 


m R.  S.  § 5391  ; Act.  of  July  7,  1898,  sec.  2,  30  Stilt.  717 ; Act  of 
March  4,  1U09,  sec.  230.  35  Stat,  lOHiJ,  1145  as  amended  by  the  Act  of 
June  15,  1933,  48  Stilt.  152.  See  Chapter  U.  sec.  2A. 


SECTION  8,  CRIMES  IN  WHICH  LOCUS  IS  IRRELEVANT 


certain  offenses  covered  by  federal  statutes  re- 
n affairs  which  are  subject  to  federal  jurisdiction 
the  locus  of  the  offense.  Several  such  offenses  are: 

reli  3,  1805.  see.  8,  13  Stub  541,  563,  R,  S.  §2138,  as 
» Act  of  June  30;  1919,  sec,  1,  41  Slat.  3,  9,  25  U.  8.  C, 

r 17,  sue,  3, 


purchasing  T,  I),  cattle  without  permission  selling  liquor  to 
Indians;'1  making  prohibited  contracts  with  Indian  tribes/'" 

The  power  of  Congress  to  punish  such  crimes  outside  the 
Indian  country  is  well  established/13 

r-sAct  of  March  3,  1871,  see,  3.  16  St  at.  544,  070.  It.  S,  § 21U5( 
25  U.  S.  C.  83, 

153  See  Chapter  5.  see.  3. 
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SECTION  1.  INTRODUCTION 


As  applied  to  t.lie  courts,  jurisdiction  may  be  defined  as  the 
power  of  a court  to  hoar  and  determine  matters  or  controversies 
of  n justiciable  nature  arising  within  the  limits  to  which  the 

1 On  criminal  jurisdiction,  see  Chapter  38.  On  thr  constitutional 
power  uf  federal,  state,  and  tribal  governments,  sec  Chapters  5,  G,  and  7, 


judicial  power  of  those  courts  extends.  We  may  consider  the 
subject  of  civil  jurisdiction  1 from  the  standpoint  of  the  federal 
courts,  including  constitutional  and  legislative  courts,  such  as  the 
Court  of  Claims,  and  federal  administrative  tribunals,  and  also 
from  the  standpoint  of  the  state  courts,  and  the  tribal  courts. 


SECTION  2,  FEDERAL  COURTS 


Speaking  generally,  it  may  lie  said  that  the  judicial  power  of 
the  United  States  is  vested  by  the  Constitution  in  the  Supreme 
Court  and  such  other  courts  as  Congress  shall  from  time  to 
time  ordain  and  establish.2 

In  considering  the  jurisdiction  of  the  federal  courts,  it  may 
he  observed  that  under  the  Constitution  3 find  laws4  of  the  United 
States  the  federal  courts  exercise  jurisdiction  in  two  different 
classes  of  eases;  cases  where  the  jurisdiction  depends  upon  (he 
character  of  the  parties,  mid  cases  where  the  jurisdiction  de^ 
pends  upon  the  subject  matter  of  the  suit.  The  distinction  be- 
tween these  two  classes  of  eases  has  been  recognized  from  the 
beginning.  Thus,  in  Cohens  v.  Virginia-  the  Supreme  Court  of 
the  United  States,  speaking  through  Mr.  Justice  Marshall,  said: 

In  one  description  of  cases,  the  jurisdiction  of  the  court 
is  founded  entirely  on  the  character  of  the  parties;  mid 
the  nature  of  the  controversy  is  not  contemplated  hv  the 
constitution — the  character  of  the  parties  is  everything, 
tin4  nature  of  the  ease  nothing.  In  the  other  description 
of  eases,  file  jurisdiction  Is  founded  entirely  on  the  char- 
acter of  tiie  case,  and  the  parties  are  not  contemplated 
by  the  constitution — in  these,  the  nature  of  the  case  is 
everything,  the  elm  met er  of  the  parties  nothing.  * * * 

(P.  393.) 


a U.  S,  Const.,  Art.  Ill,  sec.  1. 

3 Art.  Ill,  sec,  2, 

4 28  U.  S.  C.  A.  41. 

*6  Wheat,  264  (1821). 
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Taking  this  proposition  sis  a point  of  departure,  we  shall  con- 
sider the  subject  briefly,  in  so  far  as  the  Indians  are  concerned, 
under  the  following  headings: 

A.  Cases  where  the  jurisdiction  of  the  court  depends  on 
the  character  of  the  parties,  including  the  United 
States  ag  plaintiff,  defendant  or  intervener;  cases 
where  nn  Indian  tribe  is  plaintiff,  defendant  or  inter- 
vener ; eases  where  individual  Indians  arc  plaintiffs, 
defendants  or  interveners. 

34,  Cases  where  the  jurisdiction  of  the  court  depends  cm 
the  character  of  the  subject  matter. 

A.  JURISDICTION  DEPENDENT  UPON  PARTIES 
(I)  United  States  as  plaintiff. 

(ft)  Generally, — It  may  be  stated  ns  a general  proposition 
that  under  subdivision  1 of  section  41  of  title  28  of  the  United 
States  Code,  the  district  courts  of  the  United  States  have  juris- 
diction of  nil  suits  of  a civil  nature,  at  emmnon  law  or  in  equity, 
in  which  the  United  States  is  the  plaintiff.  Ordinarily  the  gen- 
eral jurisdiction  of  the  district  court  is  established  by  the  mere 
fact  that  the  United  States  is  plaintiff.  Thus,  in  United  States 
v.  Board  of  County  Commissioners  of  Grady  County , Oklahoma? 
wherein  the  United  States  sought  to  enjoin  lhe  defendants  from 

n H4  p , 2d  593  (O.  0.  A.  10,  1931). 
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diverting  surface  drainage  water  from  n state  pnlilic  highway 
over  fin  I lie!  in  1 1 ailed  meat.  flit*  Circuit  Gonrt  of  Appeals  for  the* 
Eighth  ( 'ireuit,  i ml  withstanding  the*  claim  of  ihe  defendant*  mill 
I in*  decision  of  flu*  court  that  the  suit  was  virtually  one  against 
Hie  Stale  of  Oklahoma  and  could  not  he  maintained,  upheld  the 
Jurisdiction  of  the  district  court-  saying: 

There  was  no  tenable  objection  to  the  general  jurisdic- 
tion of  the  District  Court,  It  was  expressly  conferred  by 
ill  to  28,  § 41,  suhd.  1,  of  tin*  V (’ode,  28  U,  ^ C,  A.  £ 41 
Mi,  in  providing  that  the  District  Courts  shall  have  juris- 
diction, “first,  of  Mil  suits  of  a civil  nature,  at  coiniuon  law 
or  in  iMpiity,  brought  by  the  United.  States  * * *•” 

ti\  npo.j 

Nevertheless,  as  suggested  above,  in  order  for  the  United  State* 
to  main tn In  a suit  so  that  the  court  may  pass  upon  the  merits 
nf  the  ('use*  and  outer  n valid  judgment  therein,  it  must  ho  a 
suit  which  the  United  Stales  is  authorized  to  maintain.'  In 
casi*s  whore  the  United  States  is  seeking  to  enforce  a measure 
of  government  enacted  in  the*  exorcist*  of  its  constitutional 
powers,  there  is  or  can  he  no  question  us  to  the  authority  of  the 
United  States  to  apply  to  Its  own  courts  for  relief."  In  cases 
whore  the  United  State’s  sues  for  the  benefit  of  a third  party, 
it  may  be  stilted  that  as  a general  rule  it  must  have  an  interest 
in  the  subject  matter  or  purpose  of  the  suit  and  the  relief  sought. 
This  Interest  does  not  necessarily  have  to  Iks  a pecuniary  one; 
it  is  sufficient  if  it:  is  a govern  mental  one.® 

i h)  Imlhui  tmxrs u — A pecuniary  interest  of  the  United  States 
itself  need  not  exist  in  eases  involving  restricted  Indian  lands  10 
or  land  in  which  the  United  States  is  trustee,11  It  is  well  settled 
that  the  United  States,  by  virtue  of  its  peculiar  relations  with 
the  Indians — often  culled  “guardianship” 1_ — or  as  trustee  of 
their  property,  has  the  capacity  and  the  duty  to  effectuate  Gov- 
eminent  policies  by  protecting  and  enforcing  their  rights  in 
property  held  by  it  as  trustee,1’’  nr  by  the  Indians  themselves  in 
fee  simple,  subject  to  restrictions  on  alienation.14 

The  United  States  acts  in  behalf  of  itself  and  as  trustee  or 
guardian  for  the  Indians.1*  When  proceeding  cm  its  own  behalf 
the  United  States  is  (a)  protecting  its  guardianship  over  the 
I ml  In  n.  and  ( b)  removing  unlawful  obstacles  to  l be  fulfil  linen! 
of  its  obligations.1"  In  railed  States  v.  fi'UXffentld'7  the  court 
said : 

The  Uuiied  States  may  lawfully  maintain  suits  in  its  own 
courts  to  prevent  interference  with  the  means  it  adopts 
to  exercise  its  powers  of  government  and  to  carry  into 


7 Roe  eases  cltpfl  in  Dole  181  of  ser,  41  < 1 ) of  28  U,  R-  C.  A, 

> Aw  livukunn i Vi  railed  Slate*,  224  V,  S.  413  (1012),  mid  cases  citrel 

therein.  . J.J  t 

» On  the  general  question  of  the  right  of  the  United  btates  to  nisfiiiite 
suit  for  the  benefit  of  a third  party,  see  United  Stairs  v.  San  Jacinto 
Tin  Co„  12 5 U.  S.  273,  286  (1888)  ; Gartner  Y.  United  State*,  140  TJ.  S. 
662,  071-673  (1803).  On  the  general  subject  _ of  tlie  right  of  tile  Govern- 
ment to  sue,  see  In  re  Debs.  158  U,  S,  564,  584  (1805), 

™ Heckman  \\  United  States , 224  U.  S.  413  (1912)  *,  also  see  25  Harv, 
L.  Rev.  733,  740  (1912), 

“ilforroic  v.  United  States,  243  Fed.  854  (C,  C,  A.  8,  101  i). 

J2  See  Chapter  8,  sec.  9, 

ia  United  States  v.  Candtfarhi,  271  TJ,  S.  432  (1926), 
u Goat  v.  United  State*,  224  V.  S.  408  (1012)  * Dcming  Investment  Go, 
v rnited  States.  224  U.  S.  471  (1912)  ; Heckman  v.  United  States,  224 
xr.  S.  413  (1012).  The  United  States  represents  its  own  interest  in 
enforcing  lawn  for  the  protection  of  Indians  for  whose  benefit  the  suit 
was  brought.  Heckman  V.  United  States,  224  IT.  S.  413,  444-440  (1912), 
Also  sen  United  States  v,  Minnesota,  270  U.  S.  181  (1020). 

lr.  By  virtue  of  its  own  interest  and  the  interest  of  the  tribe,  see 
Brewer  Elliott  Oil  *0  Gas  Co.  v.  Ufiited  States,  260  U,  &,  77  (1922)  ; by 
virtue  of  its  interest  in  maintaining  restrictions  mid  Indians  in  pus- 
session.  Prirett  v.  United  States , 26C  U,  R.  201  (1921),  Also  see  HreU= 
man  Y.  United  States,  224  U.  S.  413  (1912)  ; United  States  V,  Title  In- 
surance Co.,  £05  U.  S.  472  (1924)  ; Osage  County  Motor  Co,  v_  United 
States,  38  F.  2d  21  (C,  C-  A.  8,  1929),  cert,  dem  280  U-  S.  57 1. 


effect  its  jHiIieicH.  It  may  maintain  .such  suits,  although 
it  lias  no  pecuniary  interest  in  the  subject -mn  I tor  thereof, 
for  till*  purpose  of  protecting  and  enforcing  Its  govern- 
mental rights  mill  to  aid  in  Hit*  execution  of  Us  govern- 
mental policies.  (I*.  290=207.) 

The  rfglit  of  maintaining  a suit  arises  pursuant  to  provisions 
in  treaties  with  Indian  tribes,1 ,h  or  congressional  laws,  or  by 
virtue  nf  the  fact  that  legal  title  to  laud  is  vested  in  the  United 
States,  subject  to  the*  Indian  right  nf  occupancy  or  by  reason  of 
I he  fne!  that  tile  Indian  enjoys  a vested  right,  granted  by  the 
Government,  to  hold  bind  tax-exempt  for  a specified  period, 
UsinFly  the  property  involved  is  restricted  land  held  by  an  Indian 
under  n trust  or  other  patent  from  the  United  Slates,  or  pur- 
chased fur  mi  Indian  out  of  funds  derived  from  the  sale*  of 
allotted  lauds  and  restrlcl  ert  by  the  Secretary  of  the  Inieiinr ; ” 
or  bv  a mere  rigid  of  ueeupuney,  title  being  in  tin*  United  Stales. 
Sometimes  the  case  involves  personal  property  furnished  by  the* 
Government  to  the  Indian,  to  he  used  by  him  in  connection  with 
an  allotment,  without  the  right  of  disposal  except  to  other 
Indians,  or  held  in  trust  by  the  United  Stales  for  hint*  or  affected 
by  sucli  trusts, 

(r)  RhUh  fa  calving  land, — It  has  often  been  held  that  the 
United  Stales  lacks  tlie  capacity  to  sue  regarding  lands  held  by 
Indians  which  have  been  freed  from  restrictions,31  because  it  is 
under  no  duty  to  the  Indians  and  has  no  interest  in  the  matter.™ 
However,  the  Government  has  a duty  unci  an  interest  to  protect 
the  right  of  the  Indian  to  hold  his  land  free  from  taxation  for 
the  trust  period  of  25  years,  aiul  the  relationship  between  tlie 
United  States  and  the  Indian  with  respect  to  this  vested  right  is 
regarded  as  ihe  legal  relationship  of  trusteeship  which  gives 
the  United  States  the  capacity  to  Stic  on  behalf  of  the  Indians, 


* * * i he  United  States  hns  a 

mutt  fir  presented  for  examination 

arisen  nut  of  its  guardianship 

invoke  the  fiicl  _o 


n teres t in  the 
Its  interest 


« The  Supreme  Court  of  the  United  States,  ill  United  Slates  V-  Minn* 
wta,  270  U.  S,  18i,  194  (1926)  said  i 

int 

lea  turn.  ■ . ... 

lllS  and  out  of  its  right 
removing  unlawful  ob- 
tiens  i and  in  both  asr  ““ 
.a  a sovereign.  Heck 
..  ; United  States  V,  0 

iVlfcSttog 

342-3UG  United  States  V . A CW 


to 


anship  over 

.....  court  of 

sta cies  (o  tl«»  fulfillment  of  its 
llii?  interest  is  one  w 
United  Si  a fen,  221 


the 


:v - 

. . 8 570.  575  : Cratnvr  v.  Unit 
States  r.  It  relic,  127  U.  S>  o« 
Qriiuns  Pacific  Rif,  Co.,  24b  € 


ft’WWo:*'  r-  *■ 121 


Uul  see  United  Stale*  v.  Xanhoillc,  Chattanooga  A St,  Louis  Rif.  Co.,  118 
J.  S.  120.  120  (1886) . 

if  201  Fed,  295  (C.  C.  A,  8,  1912) . Tills  case  was  quoted  with  ap* 
irovnl  in  Creiiww  v.  DTi/fed  States , 261  U.  S,  219,  232-233  (1923). 

ii*  Bee  United  States  v.  Win  an*,  198  U.  8,  371  (1905)  ; Seuf&'t  liras.  Go, 
•.  United  State*.  240  TV  R.  104  (1919)  (suits  brought  to  prevent  inters 
iHcmu;  with  Indian  fishing  rights  secured  by  treaty). 

5° The  Circuit  Court  of  Appeals  in  the  case  of  United  States  v.  Goivara, 
>0  F.  2d  812  (C.  C.  A.  4,  1937)  said: 


he  no  question 
for  tile 


suit  - 
in  and  to 


-tr«  “**•  4HP33S  .V1-. 1 ’y'nVreVl^Stat 'To  v,,'n-  ",n 


st ion  as  to  the  right  of  t 
ie  protection  of  the  fights 
their  property,  (P,  314.) 


he  United  States  to  institute 
of  these  wards  of  the  nation 


Sut  qf.  HjHfU  tAo-mihkin  v.  Smith f 194  U,  S.  401  (1904), 

» United  State * v.  Brown.  8 F.  2d  564  (C.  C,  A,  8,  1925),  eerb  deru 
70  U.  S-  644  (1920)  ; hut  c f.  McCurdy  v.  United  States , -46  U,  S.  ^63 

^Demina  Invent  went  Co.  v.  United  States.  224  U.  S.  471  (1012)  ; 
fallen  V United  Slates,  224  U.  S.  448  (1912)  ; Coat  V,  United  States, 
" s 458  (1012)  ; United  States  v.  Waller,  243  U.  S.  452  (1017). 
LCcora  : United  Stales  V.  Bartlett,  230  V.  S.  72  (1014)  j United  States  v. 
■hasc,  245  U.  S.  80  (1017).  Also  see  United  States  v.  He,mner.241  XL  S. 
70  (101G) . Contra  ; United  States  v.  Apple,  262  Fed.  *.00  (D.  C,  Kan. 
019) 

» wie-n  mi  Indian  is  granted  full  title,  including  the  right  of  alienation, 
nd  when  lie  conveys  such  property,  the  United  States  cannot  maintain 
nit  for  his  benefit  to  annul  the  deed  on  the  ground  that  it  was  pro- 
tired  by  fraud.  United  States  v.  Waller,  243  U,  8,  4;»2  (191r  ) Also 
ee  United  States  v,  I/cmmer.  241  U,  S.  379  (19l6),  and  Lark\n  v 
'aiirjh,  27G  U.  S-  431  (1928), 
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to  recover  illegal  taxes  or  refrain  collection  of  t axes  levied  on 
land  freed  from  restrict  ions.® 

The  United  Slates  may  sue  to  enjoin  the  imposition  of  local 
or  slate  taxes  on  allot  led  lauds  or  permanent  Improvements 
thereon,  or  personal  iiroperty  obtained  front  the  United  Suites 
and  used  by  the  Indians  on  the  allotted  lands.  The  leading  ease 
in  which  the* *  Untied  Staten  obtained  an  injunction  against 
county  officials  attempting  to  tax  allotted  lands  during  the  trust 
period  is  the*  case  of  United  States  v,  RleJcwt*'  The  Supreme 
* Vmri  said  : 

We  do  r mt  perceive  that  the  Government  has  any  remedy 
at  law  that  could  be  at  all  efficacious  for  the  protection 
of  Its  rights  in  the  property  in  question  and  for  (lie  attain- 
ment of  its  purposes  in  reference  to  these  Indians.  If 
tin*  personal  iiroperty  and  the  structures  on  the  land  were 
sold  for  taxes  and  possession  taken  by  the  purchaser*  then 
the  Indians  could  no!  bo  maintained  on  the  allotted  hinds 
and  the  Government,  unless  if  abandoned  its  policy  to 
maintain  these  Indians  on  t lie*  allotted  lands,  would  be 
compelled  to  appropriate  more  money  and  apply  it  in  tlu* 
erection  of  other  necessary  si  met  tires  on  the  land  and  in 
the  purchase  of  other  stock  required  for  purposes  of 
cultivation.  And  so  on,  every  year.  It  is  manifest  that 
no  proceedings  at  law  can  be  prompt  and  efficacious  for 
the  protection  of  the  rights  of  the  Government,  and  that 
adequate  relief  can  only  be  had  in  a court  of  equity, 
which,  by  a comprehensive  decree,  can  finally  determine 
once  for  all  the  (pleat ion  of  validity  of  the  assess- 
ment and  taxation  in  question,  and  thus  give  security 
against  any  action  upon  ilie  part  of  the  local  authorities 
tending  to  interfere  with  the  complete  control,  not  only  of 
the  Indians  by  tlu?  Government,  but.  of  the  property  sup- 
plied to  them  by  the  Government  and  tu  use  on  the 
allotted  lands,  Railway  Go . v.  McShmic*  22  Wall.  444; 
Console  Minin//  Co,  v,  South  Carolina,  114  U S 550 
504-60. 

Some  observations  may  he  made  that  are  applicable  tn 
the  whole  case.  It  is  said  that  the  State  has  conferred 
upon  these  Indians  the  right  of  suffrage  and  other  rights 
tlmt  ordinarily  belong  only  to  citizens,  and  that  they  ought, 
therefore,  to  share  the  burdens  of  governir  ; like  other 
people  who  enjoy  such  rights.  These  are  considerations 
to  ho  addressed  to  Congress,  It  is  for  the  legislative 
branch  of  the  Government  to  say  when  il  ese  Indians  shall 
cease  to  be  dependent  and  assume  the  responsibilities 
attaching  to  citizenship.  That  is  a political  question, 
which  the  courts  may  not  determine.  We  can  only  deal 
with  the  case  as  it  exists  under  the  legislation  of  Congress. 

The  Supreme  Court,35  In  holding  that  flic  United  States  may 
sue  to  enjoin  discriminatory  state  taxes  levied  on  allotments  of 
nomompetenf  Osage  Indians,  said  : 

Cor!  a in  is  It  (ha!  as  tin1  United  States  as  guardian 
of  tin*  Indians  had  tin-  duty  to  protect  them  from  spoil n- 
I inn  and.  therefor<*,  the  right  to  prevent  their  being  Illeg- 
ally deprived  of  the  property  rights  conferred  under  tin1 
AH  of  Congress  of  1006,  the  power  existed  in  the  officers 


“ Morrow  v,  Dinted  States.  243  Fed.  854  (C.  C.  A.  S,  1917)  ; McCurdy 
v.  United  Staff's.  264  TJ.  S.  484  (1924),  Also  sen  Board  of  County  Com- 
missioners of  Tulsa  County.  Oklahoma  v.  United  States,  94  F,  2d  450 
fC.  C.  A,  10,  1038)  ; and  United  States  v,  Moore , 284  Fed.  86  (C.  C.  A.  8. 
1922).  in  which  the  United  States  brought  suit  to  recover  royalties  paid 
under  nn  assignment  illegally  made  during  the  period  of  restrictions, 
after  the  period  had  expired.  The  court  said,  in  United  States  v.  South- 
ern Surety  Co.,  9 F.  2d  GG4  (D,  C,  E.  D.  Okla.  1925)  ; 

* * * removal  nf  restrictions  n gainst  the  alienation  of  nllottcrl 

Innil  does  not.  preclude  tho  United  States  from  maintaining  .in 
notion  to  remove  a cloud  illegally  placed  on  such  title  during  the 
rest tirterl  period.  This  action  in  properly  brought  in  the  name 
of  the  United  States.  (1*.  665.) 

United  States  v.  Gray,  201  Fed,  291  (C,  O,  A.  8,  1912)  ; and  United 
(States  v.  Sherburne  Mercantile  Go,,  68  F,  2d  lor.  (C.  C.  A.  9,  1933). 

Tlie  Federal  Government  may  sue  to  recover  taxes  illegally  levied 
upon  personal  property  such  as  livestock  and  t'nrm  implements  which  it 
issued  to  incmhcrs  or  to  a tribe.  United  Slate*  v,  Jirtrru  Count  tt,  S.  /).,  14 
F.  2d  784  (I),  (\  H.  Dak.  1926). 

21  18S  V.  S,  432.  444,  440  (G,  C.  A.  8,  1003). 

United  States  v,  (istit/c  iUniniy,  25 J V.  8,  128  (1919). 


of  the  United  States  to  invoke  relief  for  the  accomplish- 
ment of  the  purpose  stilted.  Indeed  the  Act  of  Congress 
of  1917.  providing  for  flic  appraisement  of  the  lands  In 
question,  by  necessary  implication.  If  not  in  express 
I (Tins,  i mated  the  power  of  the  officers  of  the  United 
States  to  resist  the  Illegal  assessments  ns  undoubted. 

Anri  I lie  existence  of  power  in  the  United  Elates  to  sue 
which  is  thus  est uhlished  disposes  of  the  proposition  that, 
because  of  remedies  afforded  to  individuals  under  the 
suite  law  the  authority  of  a court  of  equity  could  not  lie 
invoked  by  the  United  States.  This  necessarily  follows 
because,  in  the  first  place,  as  the  authority  of  the  United 
Sf rites  extended  to  all  the  non-eompefont  members  of  the 
tribe  it  obviously  resulted  that;  the  interposition  of  a 
court  of  equity  to  prevent  the  wrong  eniuiiktiuod  of  was 
essentia!  in  order  to  avoid  a multiplicity  of  suits  i see 
r n ion  PavifU-  iff/.  Co.  v.  Chvf/vnn.’,  113  U.  8.  5 10;  Swath  v. 
Amo*.  Ifif)  TJ;  g,  466,  517:  Cn/irkslir/nk  v.  Bidwcih  176 
TJ.  H,  73.  N1  : Raise  ArtvsUnt  Water  Co.  v.  Raise  City, 
213  U,  8.  276,  283:  Grccnc  v.  LoninriUc  <f*  Interurhau  R,  R. 
Go.,  244  U.  8,  159*  506)  : in  tin*  second  place  because*,  as 
Iho  wrong  relied  upon  was  not  a mere  mistake  or  error 
cumuli  tort  in  the  enforcement  of  the  state  tax  laws,  lmt 
a systematic  mid  intentional  disregard  of  such  laws  by 
the  state  officers  for  tlu*  purpose  of  destroying  the  rights 
of  the  whole  class  of  nnn-rnmpo|on!  Indians,  who  were 
Kiihjcct  to  the  protection  of  the  United  States,  it  follows 
that  mioli  class  wrong  and  disregard  of  the  state  statute 
gave  rise  to  the  right  to  invoke  the  Interposition  of  a 
court  of  equity  in  order  flint  an  adequate  remedy  might 
be  afforded,  Cinnutint/tt  \\  National  Bank,  101  IJ,  8.  353; 
Rea  (/an  v.  Fanners*  Loan  <(■  Trust  Co,,  154  1.7.  S.  362,  390  ; 
Pittsburgh,  rfr.,  Rif.  Co.  v.  Backus,  154  U.  8,  421;  Coulter 
v,  Louisville  d-  Nashville  R.  A1,  Co.,  1911  IJ.  8,  59!):  Ray  world 
v,  Chicago  Union  Traction  Uo..  207  U,  8.  20:  Greene  v, 
Louisville  <€•  Inter  urban  R,  R,  Co.,  244  TJ.  8,  499,  507,  In 
fact  the  subject  is  fully  covered  by  the  ruling  in  Union 
Pacific  R.  R.  Co.  v.  Weld  County,  247  U.  8-  282  (pn 
133,134). 

Where  restrictions  on  land  are  transgressed*  the  Government 
can  choose  such  legal  remedies  us  are  necessary  to  protect  the 
Indian.  It  may  maintain  an  action  to  quiet  the  title  to  land ; * sot 
aside  conveyances  made  prior  to  the  expiration  of  the  trust 
Period,  restore  possession  to  tile  Indian  even  though  the  allottee 
is  « citizen,37  or  where  title  has  been  vested  in  the  allottee  but 
the  right  of  alienation  is  restricted”  The  Government  may 
bring  suit  to  cancel  deeds  and  mortgages ; 3D  to  set  aside  con- 
veyances; to  annul  a patent  Issued  by  the  United  States  in 
order  to  establish  possessory  rights  of  individual  Indians;31  to 
sot  aside  inequitable  contracts ; 32  to  sue  for  a cancellation  of  a 
milling  lease  and  assignment  of  rents  and  royalties  issuing  there- 
from ;*3  to  cancel  oil  and  gas  leases.54  The  Government  nitty  sue 
n lessee  and  a surety  company  which  signed  a faithful  perform- 
ance bond*  for  a breach  of  u lease,  Involving  trust  lands,  made 


2,1  Ti tie  to  distributed  In i til  ijhilinrci  tty.  or  thought  to  lit?  the  property 
of*  an  Indian,  may  he  determined  by  suit;  brought  by  the  United  States 
to  quiet  Indian  title.  United  States  v.  Wildcat,  244  U.  S,  dll  (1917)  • 
United  States  v.  Atkins,  200  U.  S.  220  (1922)  ; United  States  V.  Title 
T n sum  nee  Co..  265  U,  §.  472  (1924)  • United  States  v.  Jackson,  280  U,  S* 
18H  (1930) , 

*'  Bonding  v.  United  States.  233  U.  S.  528  (1914)  ; mid  Tiger  V,  Western 
Investment  Co.,  221  TJ.  S3.  2SG  (1911)*  Knoepflcx*,  Legal  Status  of  the 
American  Indian  and  Ilia  Property  (1922),  7 In,  L.  B,,  pp.  232,  246. 
Tile  Act  of  June  25.  1910,  36  Stat.  703,  7-14,  and  the  Act  of  July  1,  1016, 
39  Stat.  262,  312,  and  siih  -quent  appropriation  acts  provided  for  the 
expenses  of  such  suits, 

-'“All  conveyances  of  such  bind  made  prior  to  the  expiration  of  the 
restriction  on  alienation  are  void.  United  States  v.  Noble,  237  U.  H,  74 
(1915). 

** Denting  Investment  Co.  v.  United  States,  224  TJ,  S.  471  (1912). 

m United  States  V,  First  National  Bank,  234  TJ.  S.  245  (1914). 

:il  Cramer  v.  United  States,  261  TJ.  S.  219,  232-233  (1923). 

33  United  States  v,  Boyd,  88  Fed.  577  (C,  G,  W,  D,  N.  C . 1895). 

a;i  Un  ited  St Uies  V,  Noble,  237  IJ.  S.  74  (1910), 

r,!  II reiver  Rilhtt  OH  and  Oas  Co.  v.  United  States,  200  U.  8.  77  (1922). 
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by  :m  nlhitUH'  n ml  iippruvod  by  t liu  Hcc-rvt ary.'"  The  United 
Suites  nuiy  sue  to  enjoin  trespassing  on  tri'lml  lands  and  on 
rest ricicd  ailcnments.46  It  may  enjoin  the  assertion  Of  rig! its 
under  I ohm**  of  restrleted  jiliotnionts  or  of  land  held  by  the 
United  States  in  trust  for  a tribe  obtained  from  an  Indian  with- 
out conform  mgr  In  flu* *  statutory  find  ndmi'nlstmtive  requirements* 
and  may  enjoin  the  negotiation  of  such  unlawful  leases  in  the 
future,” 

Even  where  unrestricted  Indians  are  involved,  the  federal 
court  has  jurisdiction  over  eases  bused  mi  statutory  tax-exemp- 
lions."11*  Tin*  right  of  the  United  States  to  bring  suits  in  behalf 
of  Indians  involving  their  lands  after  tin*  period  of  trust  or 
restrictions  has  expired,  and  to  which  the*  United  States  has  no 
title,  is  upheld  in  ninny  cases,  among  them  United  State#  v, 
.l/oore.;m  in  which  I he  United  States  brought  suit  to  recover 
royalties  paid  under  an  assignment  illegally  made  during  the 
period  of  restrict h ms  ; the  suit  being  brought  after  the  period  had 
expired. 

(ti)  Soft#  in  ru/ ring  person  at  proj»rrt  fi. — The  United  States 
may  maintain  an  action  for  trover:  an  action  to  replevy  timber 

cut  by  a few  members  of  a tribe  from  a part  of  a reservation 
tint  occupied  hi  severalty,  and  made  into  saw  logs  and  sold  to  a 
third  party;  41  and  to  replevy  n team  of  horses  bought  by  the 
super  in  ten  dent  of  an  Indian  agency  with  the  trust  money  of  an 
incompetent.  Indian,  where  the  bill  of  sale  recited  the  source  of 
l be  purchase  money,  even  though  the  defendant  lind  incurred 
expenses  for  veterinary  services  and  for  dire  of  the  team  while 
it  was  In  the  control  of  the  Indian.42 

The  United  States  may  recover  damages  for  the  wrongful 
taking  of  wool  sheared  from  sheep  furnished  to  an  Indian  by 
the  Government  to  be  used  on  his  allotment,43  and  for  the  recovery 
of  funds  disbursed  after  a certificate  of  competency  was  Issued,44 

:t!i  United  States  v.  Gray,  201  Fed,  201  (C,  CJ.  A,  8,  1912), 

*»  A sh  Sliccp  Co,  v.  United  States,  252  U.  S,  159  (1920).  Also  see 
Taylor  v.  United,  States,  44  F.  (2d)  031  (C.  C.  A.  9,  1930). 

3T  United  States  v,  Flournoy  Live-Stock  and  RcalEct^*c  Go.,  71  Fed. 
570  (G.  C,  Neln-.  189G).  Also  see  Bracer  Elliott  Oil  and  Gas  Gy.  \\ 
United  States,  200  U,  S.  77  (1022). 

a"  In  United  States  v.  Morrow,  243  Fed.  854  (O.  O.  A.  8,  1917),  suit  wan 
lire  light  hy  tlio  United  States  nut  as  guardian  but  as  trustee  of  lands 
for  a mixed-blood  Indian  against  Meeker  County,  Minn.,  officials  to 
restrain  collection  of  taxes  levied  upon  certain  allotted  lands.  In  thin 
case  the  Government  bad  terminated  the  guardian  ship  over  the  Indian 
owner  with  respect  to  his  land  by  the  Acts  of  June  21,  JfiOu,  34  Stat. 
325.  353.  and  March  1.  1907.  34  Stat.  1015.  1034,  The  court  held  that 
the  rigid  of  thn  Indian  to  bold  his  land  free  from  taxation  for  the  trust 
period  of  25  years  wan  a vented  right  which  the  Government  could  not 
niter  and  (hat  hence  where  the  Indian  was  claiming  no  lights  under  the 
Acts  of  June  21,  1900.  and  March  1,  1907,  bill  was  Insisting  upon  holding 
his  land  under  the  trust  patent  his  land  could  not  be  taxed  by  the  state. 
The  relationship  between  the  United  Stales  and  the  Indian  with  respect 
lo  this  vested  right  was  looked  upon  by  the  court  as  the  legal  relationship 
of  trusteeship,  giving  the  United  States  capacity  to  sue  in  behalf  of  the 
Indian, 

■-ifi  284  Fed.  8G  (C.  C,  A.  8,  1922), 

« See  also  Untied  States  v.  Gray,  201  Fed,  291  (C,  C,  A.  8.  1912),  and 
United  States  v.  Southern  Surety  Go.,  0 F.  2d,  064  (D.  G.  ID.  D.  Okln,  1923), 
in  which  it  was  said, 

* * * removal  of  restrictions  against  the  alienation  of  allotted 

land  does  not  preclude  the  United  Stat*  * from  maintaining  an  ac- 
tion to  remove  a cloud  illegally  placed  on  such  title  during  the 
restricted  period.  This  action  is  properly  brought  in  the  name 
of  the  United  States,  (P.  GG5.) 

And  see  United  States  v.  Sherburne  Mercantile  Go.,  68  F.  2d  155 
tC.  C,  A,  9,  1033). 

«fli»  Pine  Fiver  Logging  tO  Improvement  Go.  v.  United  Staten,  18G  U.  S, 

279  (1902). 

u United  States  v.  Cook , 19  Wall,  (86  U.  S.)  591  (1873). 

**  United  States  v.  O'Osrwiaa,  287  Fed,  135  (O.  C,  A.  8,  1923). 

« United  States  v.  Fitzgerald,  201  Fed.  295  (0,  C,  A,  8,  1912), 

4(  In  the  ease  of  United  States  v.  MashuMkashey,  72  F.  2d,  847  (C.  0-  A. 
10,  1934),  the  court  said  : 

But  wc  entertain  no  doubt  that  a court  of  equity  has  the  power 
to  cancel  it  (certificate  of  competency)  effective  from  the  date  of 


and  may  bring  nation  for  rent  on  behalf  of  an  individual  In- 
dian ,s  or  a tribe, 1,5  It  may  recover  restricted  funds  deposited 
in  a local  bank,  surlt  indehlodiioHs  of  tin*  bank  being  an  indebted- 
ness to  the  United  States  and  entitled  to  priority  over  other 
deposits.47 

( c ) Other  suit#. — The  right  of  the  United  States  to  bring  suit 
on  behalf  of  Indians  has  been  upheld  in  a variety  of  eases  not 
involving  restricted  property.  Thus  it  lias  been  held  that  the 
Government  may  recover  in  a suit  filed  In  connection  with  a con- 
tract of  employment  of  Indians  in  a wild-west  show.  The  dam- 
ages would  include  broach  of  contract  and  expenses  incurred 
returning  the  Indians  to  the  agency,  as  well  as  the  amount  due 
the  Indians.4" 

(f)  Effect  of  jiufffmvat, — The  Government  is  not  bound  unless 
it  is  n party  to  the  litigation.10  No  judgment  of  any  court,  state 
or  federal,  rendered  in  a suit  between  mi  Indian  and  a private 
party,  involving  property  under  the  control  of  the  Government, 
to  which  the  Government  is  a stranger,  can  bind  the  Government 
or  its  administrative  officers.*"  Where  the  Government  litis  em- 
ployed and  paid  a special  attorney  to  represent  the  Indians,  or 
the  United  Slates  Attorney  lms  joined  as  associate  counsel  with 
the  attorneys  representing  the  India  hr  in  the  litigation  and  filed 
a motion  to  vacate  the  judgment,  the  United  States  is  bound 
as  effectively  as  If  it  were  a party,  by  the  judgment  in  a suit 
instituted  and  prosecuted  to  finnl  judgment  by  this  special 
attorney.01 

its  issuance*  us  to  persons  participating  in  the  acts  evoking  the 
cancellation  or  having  knowledge  of  the  facts  and  acquiring  rights 
with  that  knowledge.  (P,  850.) 

4=  United  States  v.  Chase , 245  U,  S.  89  (1017), 

** Kirby  v.  United  States,  260  U,  S.  423  (1922), 
nJSramwcll  v,  U.  S.  Fidelity  Go.,  269  V.  S.  483  (1926), 

4S  United  States  v.  Pumphrcy,  11  App.  D,  C,  44  (1897), 

•*° Sunderland  v.  United  States,  266  tJ,  S,  226  (1924)  ; PHvctt  v. 
United  States,  256  U.  S.  201  (1021),  The  United  Staten  is  an  indis- 
pensable party  to  condemnation  proceedings  brought  by  the  slate  to 
acquire  a right-of-way  over  lands  which  the  United  States  holds  in 
trust  for  Indian  allottees,  Minnesota  v.  United  States,  305  U,  S,  382 
(C\  C,  A.  8,  1939). 

™ Bowling  v.  United  States,  233  U.  S,  528  (1014)  ; United  States  v. 
Board  of  Nat,  Missions  of  Presbyterian  Church,  37  F.  2d  272  (C.  C,  A, 
10,  1929). 

fil  United  States  v,  Candelaria,  271  5,  S,  432  (1926),  Algo  see  Op* 
Sol.  I.  D.,  M. 27788,  August  6,  1934.  For  other  examples  of  a special 
attorney  employed  to  assist  in  the  conduct  of  legal  proceedings  pertain- 
ing to  claims  la  behalf  of  Osage  Indians  for  the  recovery  of  royalties 
on  oil  produced  from  tribal  lands,  see  Act  of  August  25,  1937,  DO  Stat, 
865  ; Act  of  March  2,  1895,  28  Stat.  843,  859-860 ; Act  of  June  4,  1897, 
30  Stat.  11,  56:  Act.  of  July  1,  1898,  30  Stat.  097.  641;  Act  of  March 
3,  1890,  36  Stat.  1074,  1113 * Act  of  June  25,  1910,  36  Stat.  703,  744 ; 
Act  of  August  24,  1612,  37  Stat.  417,  464;  Act  of  August  1,  1914,  38 
Slat,  009,  653;  Act  of  March  3,  1915,  38  Stat,  822,  86G ; Act  of  July  1, 
1916,  39  Stat.  262,  312;  Act  of  June  12,  1917,  40  Stat.  10D,  156;  Act 
of  July  19,  1919,  41  Stat.  363,  208*  Act  of  March  4,  1931,  41.  Stat, 
1367,  1411. 

Mr.  Justice  Van  De  van  ter,  in  the  case  of  United  Siaies  v.  Candelaria, 
said  : 

The  Indians  of  the  pueblo  an*  wards  of  the  United  States  and 
hold  their  lauds  subject  to  the  restriction  that  the  same  cannot 
be  alienated  in  anyAvise  without  its  consent,  A judgment  or 
decree  which  operates  directly  or  indirectly  to  transfer  the  lands 
from  the  Indians,  where  the  United  States  has  not  authorized 
or  appeared  in  the  suit,  infringes  that  restriction.  The  United 
States  has  an  interest  In  maintaining  and  enforcing  the  restriction 
which  cannot  be  affected  by  such  a judgment  or  decree.  This 
Gourt  has  gaid  in  dealing  with  a like  situation:  “It  necessarily 
follows  that,  as  a transfer  of  the  allotted  lands  contrary  to  the 
inhibition  of  Congress  would  be  a violation  of  the  governmental 
rights  of  the  United  States  arising  from  its  obligation  to  il 
dependent  people,  no  stipulations,  contracts,  or  judgments  ren- 
dered in  suits  to  which  the  Government  is  a stranger,  can  affect 
its  interest.  The  authority  of  the  United  States  to  enforce  the 
restraint  lawfully  created  cannot  bo  impaired  by  any  action  with- 
out its  consent."  Bowling  and  Miami  Improvement  Co , v.  United 
States,  233  TJ,  S.  528,  534.  And  that  ruling  has  been  recognized 
and  given  effect  in  other  cages.  Prirntt  v.  United  States,  256 
U.  S.  201,  204;  Sunderland  v.  United  States,  266  L\  S.  226,  232. 
(Up.  443-434.) 

But,  as  it  appears  that  for  many  years  the  United  States  lias 
employed  and  paid  a special  attorney  to  represent  the  Uuehlo 
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In  United  States  y,  Candelaria  33  two  judgments  had  been  ob- 
tained against  a Pueblo  in  New  Mexico  in  suits  brought  by  it 
to  clear  UUo  to  its  land— one*  in  a territory  court,  concluded  in 
the  state  courts  after  statehood,  and  the  other  in  the  federal 
court— in  neither  of  which  the  United  States  was  a party. 
Ordinarily,  judgments  rendered  in  a suit  to  which  the  United 
States  is  not  a party  are  not  binding  upon  the  United  States, 
The  court,  after  adverting  to  the  fact  that  under  territorial  laws, 
sanctioned  hy  Congress,  the  Pueblo  was  a juristic  person,  with 
capacity  t*»  sue  and  defend  with  respect  to  its  land,  citing  Lane 
v,  Pueblo  of  Santa  RomiP  held  that  the  state  court  of  New 
Mexico  had  jurisdiction  to  enter  a judgment,  in  tin  action  by  an 
Indian  Pueblo  against  opposing  claimants  concerning  title  to 
land,  which  would  be  conclusive  on  the  United  States  if  the 
latter  authorized  the  bringing  or  prosecution  of  the  suit,  or  if 
mi  attorney  employed  hy  the  United  States  appeared  on  behalf 
of  the  Pueblo  in  the  case. 

The  United  States  is  not  hound  hy  a judgment  in  which  a 
tribal  attorney,  employed  by  the  tribe  under  a contract  approved 
by  the  Secretary  of  the  Interior  mid  paid  from  tribal  funds, 
had  appeared  and  represented  individual  Indians,  In  j Logan  v. 
United  States,**  the  Circuit  Court  of  Appeals,  said: 

* * * To  sustain  the  plea,  appellant’s  counsel  relies 

upon  United  States  v.  Candelaria,  271  U.  S.  432,  4fi  S.  Ct. 
061,  70  L,  Ed,  1023,  Thu  distinction,  ns  we  see  it,  between 
that  ease  and  this  is  that  it  appears  therein  that  the 
attorney  who  represented  prior  litigation  in  a ease  oi  the 
same  character  and  between  the  same  parties  in  the  state 
court  was  employed  and  paid  by  the  United  States,  where- 
as in  this  case  the  superintendent  and  his  attorney,  in 
milking  the  interplea  in  the  probate  court,  wore  not  paid 
as  such  officers  by  the  United  States;  hut  annual  appro- 
priations have  been  made  hy  Congress  mid  were  being 
made  at  that  time,  and  it  was  provided  that  they  should 
be  paid  out  of  the  funds  held  by  the  Secretary  of  the 
Interior  for  the  Osage  Indians,  The  tribal  attorney  wan 
selected  hy  the  tribe.  They  were  not,  therefore,  the  rep- 
resentatives of  the  United  States  in  making  the  interplen. 
There  is  no  showing  that  the  Secretary  of  the  Interior 
ad  vised  that  the  interplea  be  made.  We,  therefore,  com 
elude  that  the  United  States,  as  plaintiff  in  this  suit,  was 
not  bound  hy  the  action  of  the  county  court  In  denying 
the  interpica.  * * * (F.  698,) 

If  the  United  States  is  entitled  to  institute  an  action  on  its 
own  behalf  and  on  behalf  of  the  Indians,  the  Indians  cannot 
determine  the  course  of  the  suit  or  settle  it  contrary  to  the 
position  of  the  Government.**  The  Indians,  being  represented 
by  the  Government,  are  not  necessary  parties/" 


Indians  and  look  after  their  interests,  oar  answer  Is  made  with 
the  qualification  that,  if  the  decree  was  rendered  in  a suit  begun 
and  prosecuted  by  1 lio  special  attorney  so  employed  and  paid,  we 
think  the  United  States  If  ns  effectually  Concluded  as  if  it  were 
a party  to  the  suit.  Sou  (front  V.  Contpapnie  rh es  SitercHc#.  217 
U.  S.  475.  486 ; Lovcjup  v.  Murray,  3 Wall.  1,  i8 ; Claflin  v. 
Fletcher,  7 Fed.  851.  852’  Mat  op  v.  Dutton.  86  Fed.  402,  404; 
James  y,  Germania  Iron  Co,,  107  Fed.  597,  613,  (Fp,  443=444,) 

53  271  U,  S,  432  (1926),  See  sec.  2A(l)(f),  supra.  See  Chapter 
20,  sec.  7. 

M 249  U,  S,  110  (1919). 

84  58  F,  2d  007  (C,  C.  A,  10,  1932), 

65 Meet, man  v.  United  States,  224  U,  S,  413  (iPlO)  : also  see  Pu-ehlo  of 
Picuris  in  State  of  New  Mc&ioo  v,  Abepta,  50  F.  2d  12  (C.  C,  A.  10,  1981). 

**  Minnesota  V.  Hitchcock , 185  TJ.  S.  373,  387  (1902).  In  the  case  of 
Heckman  v.  United  States,  tile  Supreme  Court  said  : 

The  argument  necessarily  proceeds  upon  the  assumption  that 
the  representation  of  these  Indians  by  the  United  States  is  of  an 
incomplete  or  inadequate  character ; that  although  the  United 
States,  by  virtue  of  the  guardianship  it  has  retained,  is  prosecuting 
this  suit  for  th*  purpose  of  enforcing  the  restrictions  Congress 
lias  imposed,  urn!  of  thus  securing  possession  to  tile  Indians,  their 
presence  as  parties  to  the  suit  is  essential  to  their  protection, 
This  position  is  wholly  untenable.  There  can  he  no  more  com- 
plete representation  than  that  on  the  part  of  the  United  States 
In  acting  on  behalf  of  these  dependents— whom  Congress,  with 
respect  to  the  restricted  lands,  has  not  yet  released  from  tutelage. 
Its  efficacy  does  not  depend  upon  the  Indian's  ncQUiescence.  It 
does  not  rest  upon  convention,  nor  is  it  circumscribed  by  rules 
which  govern  private  relation®.  It  is  a representation  which 


The  C-ye:ir  statute  of  limitations  which  runs  against  the  United 
States  in  relation  to  annulling  land  patents  is  inapplicable  when 
the  suit  is  to  protect  the  rights  of  Indians,  " and  does  not  run 
against  members  of  Indian  tribes  for  claims  on  federal  income 
taxes  wrongfully  deducted  by  the  Indian  superintendent  from 
funds  due  to  them/®  It  is  also  settled  that  said  statutes  of 
limitation  or  other  state  statutes  neither  bind  nor  have  any 
application  to  the  United  States  when  suing  to  enforce  a public 
right  or  to  protect  the  interests  of  its  wards.311 

If  Congress  provides  a statutory  method  for  determining 
Indian  land  claims,  and  the  claim  is  held  invalid,  the  United 
States  cannot  later  reopen  the  question.60 

Borne  statutes  instruct  the  Attorney  General  to  bring  suit  in 
the  name  of  the  United  States  to  quiet  title  to  Indian  land; m or 
authorize  the  Attorney  General,  upon  the  request  of  the  Secre- 
tary of  the  Interior,  to  appear  in  suits  involving  India u tribal 
lands,®2  without  requiring  Indians  to  ho  made  parties;  or,  author- 
ize the  Secretary  to  Instruct  the  Attorney  General  to  bring  suit 
In  the  name  of  the  United  States  to  quiet  and  settle  title  to  dis- 
tributed tribal  m or  allotted  lands/4 

(2)  United  States  as  defendant. — The  general  rule  is  that 
the  United  States  cannot  be  sued  in  any  court,  whether  state 
or  federal,  without  its  consent.00 

The  immunity  of  the  United  States  to  suit  without  its  consent 


truces  its  source  to  the  plenary  control  of  Congress  in  legisla- 
ting for  the  protection  of  the  Indians  under  its  care,  nnd  it 
recognizes  no  limitations  that  are  inconsistent  with  the  dis- 
charge of  the  national  duly. 

When,  the  United  States  instituted  this  suit,  It  undertook  to 
represent,  and  did  represent,  the  Indian  grantors  whose  convey- 
ances it  sought  to  cancel.  It  was  not  necessary  to  make  these 
grantors  parties,  for  the  Government  was  In  court  on  their 
behalf.  Their  presence  ns  parties  could  nut  add  to,  or  detract 
from,  the  effect  of  the  proceedings  to  determine  the  violation 
of  the  restrictions  and  the  consequent  invalidity  of  the  convey- 
ances, As  by  the  act  of  Congress  they  were  precluded  from  alienat- 
ing their  lands,  -hoy  were  likewise  precluded  from  taking  any 
position  in  the  legal  proceedings  Instituted  by  the  Government  to 
enforce  the  restrictions  which  would  render  such  proceedings 
ineffectual  or  give  support  to  the  prohibited  acts.  The  cause 
Col ud  not  he  dismissed  upon  their  consent : they  could  not  com- 
promise it;  nor  could  they  nsmne  any  attitude  with  respect  to  their 
interest  which  would  derogate  from  its  complete  representation 
by  tlio  United  States.  This  is  involved  necessarily  in  the  eonclm 
sion  that  the  United  States  is  entitled  to  sue,  ana  in  the  nature 
and  purpose  of  the  suit.  (Pp.  444—445,) 

& Cramer  v.  United  States,  261  TL  S,  219  (1923),  See  also  United 
States  V,  Minnesota , 270  U,  S.  181,  196  (1926). 

59  34  Op.  A.  G.  302  (1024), 

50  United  States  v,  Thompson , 98  U,  S,  486  (1878)  ; Uh es.  rf  Del.  Canal 
Co.  v.  United  States,  250  U.  S,  123,  125  (1919).  United  States  v.  Minne 
sota , 270  IJ.  S.  181,  196  (1026). 

The  same  rule  is  applicable  to  the  principle  of  laches.  See  United  States 
V,  'Nashville,  etc.,  R*y  Co,f  118  U,  S,  120  (1886).  The  Government 
retains  such  an  interest  In  restricted  lands  as  would  render  applicable 
the  welbsottled  rule  that  the  statute  of  limitations  does  not  run  against 
the  sovereign,  Schrimpscher  v.  Stockton*  188  U,  S,  290  (1902). 

When  the  United  States  sues  on  behalf  of  an  Indian  tribe  to  recover 
Compensation  from  a railroad,  It  stands  in  the  shoes  of  the  tribe  and  is 
bound  by  estoppel.  United  Sfutcs  v.  Ft.  Smith  if  IV.  R , <7o,,  19D  Fed. 
211  (C,  C.  A,  8,  1012), 

w United  States  v.  Atkins,  260  U,  S.  220  (1022)  ; United  States  y,  Title 
Insurance  Co,,  265  U*  R,  472  (1924).  Also  see  United  States  v.  Wildcat, 
244  U.  S,  111  (1917). 

« Joint  Resolution  of  March  3,  1870t  20  Stat,  488  (Shawnee), 

® Act  of  March  2,  1901,  31  Stat.  950,  43  TJ.  S.  C,  868.  The  Attorney 
General  4*i  sometimes  authorized  to  employ  a special  attorney,  upon  the 
recommendation  of  the  Secretary.  Act  of  March  3,  1901,  31  Stat.  1133, 
1181 ; Act  of  April  28,  1904,  33  Stat,  452,  506, 

®3  Joint  Resolution  of  March  3,  1879,  20  Stat.  488  (Shawnee)  ; Act  of 
March  1,  1889,  25  Stat.  768  (Shawnee). 

« Act  of  March  3,  1910,  38  Stat.  822,  866. 

65  * * * the  decisions  that  no  suit  or  action  can  be  maintained 
against  the  Nation  in  any  of  its  courts  without  its  consent  * * * - 
only  recognize  the  obvious  truth  that  a nation  is  not  without  its 
consent  subject  to  the  controlling  action  A any  of  its  instru- 
mentalities or  agencies.  The  creature  cannot  rule  the  creator. 
Kawananakaa  v.  Poluhlanh,  Tpi^sfee,  tfc,  205  U,  S,  349,  * * * 

(Kansas  v.  Colorado , 206  U,  S,  46,  S3  (1907).) 

See  also  Minnesota  v , United  States,  305  U,  S.  382  (1939),  and  cases 
cited  therein,  and  sec,  3,  infra , 
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extends  io  cases  in  which  a stale  of  tin*  Union  is  the  plaintiff. 
Thus  in  Mhnnsota  v.  United  Stt/lr***  the  Supremo  Court  held 
Hint  the  United  States  could  not  l>o  made  n party  defendant  in 
proceeding*  Instituted  l».v  iho  Sin  to  of  Minnesota  to  condemn 
allotted  Imliau  lauds  hold  In  rnrsj  by  the  United  States  for  the 
nlloUee.  The  ooi 1 r r sa id  : 

“ * * * A proceeding  against  property  in  which  the 

indit'd  States  has  an  interest:  Is  a suit  against  the  United 
Stales,  The  Siren,  7 Wall,  152,  154 ; Carr  v.  United  State** 
US  U.  S,  455,  187’  Stan  I*  ft  v.  Sefiiralkih  102  L\  S.  255.  Com- 
pare Utah  Power  <(-  Light  Co.  v.  Unit  ml  Staten,  248  U.  S. 
8,S!t  it  is  i/imfessedly  tlie  owner  <if  the  feo  of  tlio  Indian 
allotted  lands  and  holds  I lie  sumo  In  trust  for  the  allottees. 
As  the  United  Slates  owns  the  foe  of  those  parcels,  the 
right  of  way  cannot  be  condemned  without  making  it  a 
party.  < I*.  mi) 

Hut  the  United  Slates  emuml  lie  made  a party  in  such  a suit 
without  its  consent.  The  court  flirt  her  said; 

The  exemption  of  the  United  Stales  from  being  sued  with- 
out Its  coii  sen  I extends  to  a suit  by  a State.  Compare 
Kansan  v.  United  Staten,  204  V.  S.  381,  342;  Arizona  v. 
Californio,  yftS  U.  S,  508.  5 OS,  571,  572,  Compare  Minnv* 
Htdti  \\  llitelieock,  1 H5  U,  5.  373.  382-387;  Orcffon  v. 
eock.  202  U,  S.  01).  lienee  Minnesota  cannot  maintain  this 
Hull  against  the  United  States  unless  authorized  by  some 
net  of  Congress,  (I\  3 ST, ) 

If  the  required  eminent  is  given,  the  object  ion  being  removed, 
the  court  may  settle  the  controversy  involved.** 

Tlie  United  States  is  improperly  joined  as  a party  defendant 
in  a suiL  against  an  Indian  tribe  under  a special  act  authorizing 
the  Court  of  Claims  to  consider  and  adjudicate  such  claim  where 
neither  tin*  special  net  nor  any  general  statute  authorized  suit 
against  the  United  States,  nil  hough  the  United  States  is  joined 
in  the  suit  in  the  capacity  of  trustee  for  an  Indian  tribe.*' 

Terms  and  conditions  on  which  consent  is  given  may  be  pro- 
scribed and  must  be  met.1*  Not  only  may  the  sovereign  prescribe 
the  terms  and  conditions  on  which  It  consents  to  be  sued,  but 
it  may  also  determine  the  manner  in  which  tlie  suit  shall  be 
conducted  and  may  withdraw  its  consent:  whenever  it  supposes 
that  justice  t<>  the  public  requires  such  withdrawn  1.™ 

The  eases  in  which  the  United  States  has  expressly  given  its 
consent  to  he  sued  in  Indian  mat  Lets  either  in  the  Court  of 
Claims  or  in  the  district  courts  an*  numerous.’4 

Cases  In  which  consent,  to  la*  sued  seem  to  have  heed  attributed 
to  the  United  States  without  express  authority  from  Congress 
are  not  so  numerous.  An  instance  is  the  ease  of  United  State* 


«»  305  U,  S.  383  (1930), 

rt5f  National  casin'!  Co.  v.  V idled  Staffs,  203  Fed.  240  <n*  C,  S,  1),  X.  Y„ 
19201  I Knnkuto  «G  If  audit  un  Briihje  Co.  v.  United  State#,  200  U.  S.  325 
(3922),  See  sec.  3,  infra, 

,5'  Turner  y.  Uuitrd  states.  2-18  V.  S,  354  (1011)).  Of.  fJiYmi  v.  Menomi- 
nee Tribe.  233  II.  S.  558  (1914).  Alsu  syc  Win  t un  v.  Aina*,  255  U,  8,  373 
(1921), 

Trent  v.  Farm  era*  Loan  it  Trust  Co,,  185  Fcfl,  700  (C,  C.  A.  2,  1911)  ; 
lie  id  WreekiiUf  Co,  V,  United  State*.  202  Fed.  314  <D.  C.  X,  D.  Ohio  1913), 
™ United  State*  v.  Clarke,  8 Pvt.  430  (1834)  ; Murrays  Lessee  v.  Ho- 
hnkvii  Lund  and  Improvement  Vo,.  IS  Hmv.  272  (1855)  \ Beers  v.  Ar~ 
Imnsax.  20  I low,  527  (1857)  ; Bull  v.  liaised.  101  U.  S.  72  (1890), 

71  Set*  infra,  hoc,  3,  Court  of  Uininis,  Sec  also  Act  of  December  21. 
inti,  37  Suit.  40,  amendatory  of  Act  of  August  35,  1894,  28  Stat, 
2SG.  305.  us  in  n on  (led  by  Act  of  February  0,  1901,  31  Stat,  7GG,  and  Act 
of  March  3,  lull,  80  Stat,  1094,  25  U,  S,  C-  345.  conferring  jurisdiction 
upon  the  district  courts  of  the  United  States  of 

* * * nil  actions,  suits,  or  proceedings  involving  the  right  of 

any  person,  in  whole  or  in  part  of  Indian  blood  or  descent,  to 
any  allotment  of  land  under  any  law  or  treaty. 

and  authorizing  and  directing  that  the  United  States  be  made  a party 
to  such  suit.  This  act  followed  the  decisions  of  the  Supreme  Court  in  the 
canes  of  Ilihuu-tse-md-kin  v.  Smith,  194  U.  S.  401  (1904)  and  McKay  v. 
Kuiy ton,  204  IT.  S5  458  (1907).  in  which  the  Supreme  Court  had  hold 
that  the  United  States  wan  not  a necessary  party  to  such  suit  for  allot- 
liienl.  And  her  fn,  184,  infra, 
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v.  Ill/ a i table  ’Trust  Car1  In  that  cast*  a suit  was  instituted  by 
a next  frieml  in  holm  If  <»f  an  incompetent  fuiUblom!  Crook  In= 
dhtn  under  guardianship  to  recover  accumulated  royalties  which 
Unci  come  into  the  hands  of  the  Secretary  of  the  Interior  in 
trust  for  the  Indian  and  were  subsequently  distributed  upon  a 
written  request  in  the  name  of  the  Indian  procured  by  fraud. 
Tlie  United  States  intervened  In  the  litigation.  By  this  act, 
the  Supreme  Court,  held.  It  impliedly  consented  to  reasonable 
allowances  for  services  ami  expenses,  even  If  the  fund  was 
subject  lo  statutory  restrictions,  'lids  decision,  however,  may 
be  explained  by  (he  fact  that,  the  United  States  had  intervened 
in  the  suit  in  the  character  of  a parly  plaintiff, 

(3)  United  States  as  intervener  . — In  view  of  the  established 
doctrine  that  the  United  States  cannot  he  sued  without  its  con- 
sent. the  question  arises  whether  the  United  States  can  become 
a party  to  u pending  suit:  by  intervention,  and,  if  so,  under  what 
circumstances.  It  appears  that,  where  an  Intervention  places 
the  Government  in  the  position  of  a plaintiff,  as  In  New  York  v. 
Svnm  Jer$Oif~*  and  Oklahoma  v,  Tefitx?*  the  Government  may 
properly  become  mi  intervener.  It  is  clear*  however,  that  if  by 
such  intervention  the  Government,  would  become  virtually  n 
defendant  in  the  suit,  its  appearance  ns  an  intervener  would 
come  in  direct,  conflict  with  the  ruling  ilmt  tlie  United  States 
cannot  he  sued.  The  consent,  of  tlie  United  States  cannot  he 
given  by  tiny  officer  of  the?  United  States  unless  authority  to  do 
ho  lias  been  conferred  upon  him  by  some  act  of  Congress,  This 
proposition  is  illustrated  in  the  case  of  Stanley  v.  *S h'hwalby™  in 
which  the  Supreme  Court,  said: 

* * * The  United  States,  by  various  acts  of  Congress, 

have  consented  to  he  sued  in  ilioir  own  courts  in  certain 
classes  of  cases:  but  they  have  never  consented  to  he  sued 
in  the  courts  of  a Stale  In  any  case*  Neither  the  Secretary 
of  War  nor  the  Attorney  General,  nor  any  subordinate  of 
either,  has  been  authorized  to  waive  the  exemption  of  the 
United  States  from  Judicial  process,  or  to  Hiihi*  It.  the 
United  States,  or  tlicir  property,  to  the  jurisdiction  of  the 
court  In  a stilt  brought  against  their  officers.  Case  v, 
Terrell , 11  Wall.  HID,  202;  Carr  v.  United  States,  08  U.  S. 
433,  438  ; United  Staten  v,  Lee , 100  U.  H.  106,  205.  * * * 

(P.  270, ) 

la  other  words,  in  the  absence  of  congressional  authority  no 
officer  of  the  United  States  can  hind  the  United  States  as  a party 
defendant,  whether  in  an  original  suit  or  by  way  of  intervention. 
Instances  in  which  the  United  States  has  given  such  consent 
are  to  be  found  in  the  Act  of  February  6,  3001.™  permitting  suits 
for  allotment  in  the  district  courts  of  the  United  States,  provid- 
ing for  service  of  process  upon  the  Attorney  General  and  re- 
quiring the  District  Attorney,  upon  whom  service  is  also  to  bo 
made,  to  appear  and  defend  tlie  interests  of  the  United  States 
in  the  suit ; and  in  the  Act  of  April  10,  1026, 7T  providing  a process 
whereby  the  United  States  may  be  compelled,  to  appear  and 
defend  its  Interests  in  any  suit  pending  in  thv  federal  or  state 
courts  of  Oklahoma  In  which  restricted  meu-uers  of  the  Five 
Civilized  Tribes  are  parties.  The  practice  adopted  under  this 
statute  is  for  the  United  States  Attorney  to  appear  for  and  in 
behalf  uf  the  United  States,  within  the  statutory  period,  upon 
service  of  the  notice  upon  the  siipciintendent  as  provided  by 
the  statute, 

(4)  Indian  tribe  as  party  litigant, — As  already  seen,7*  the 
Indian  tribes  within  the  territory  of  the  United  States,  while 

■a2S3  U.  S.  738  (1981). 

73  258  U.  S.  296  0921), 

■*238  U.  S.  574  (3922). 

-162  1J.  S.  255  (1890), 

7Q  31  Stat,  700.  25  V,  S.  C.  345. 

77  44  Stat.  230. 

-*See  Chapter  14,  nee,  3. 
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having  soma  of  the  attributes  of  sovereignty  usually  possessed 
by  independent  communities,  have  been  declared  by  the  Supreme 
Court  not  in  ho  cither  states  of  the  Union  or  foreign  nations 
within  the  meaning  of  Article  XU,  section  2 of  the  United  States 
Constitution  giving  original  jurisdiction  to  the  Supreme  Court 
in  controversies  in  which  a state  of  the  Union  or  a citizen 
thereof p and  a foreign  stale  or  subjects  and  citizens  thereof 
are  parties,™  Consequently  an  Indian  tribe  ns  such  cannot  sue, 
be  sued,  or  intervene  in  any  case  where  the  original  jurisdic- 
tion of  the  Supreme  Court  is  invoked.60 

Whether  a tribe  can  sue  or  be  sued  under  the  diversity  of 
citizenship  clause  of  section  4i  (1)  of  title  23  of  the  United 
States  Code  in  the  federal  courts  is  a moot  question.  An  Indian 
tribe  as  such  is  not  a citizen  within  the  meaning  of  that  clause. 
If  it  were  incorporated  under  tlie  laws  of  the  United  States  it 
could  not  sue  or  he  sued  under  the  diversity  of  citizenship 
clause  unless  there  were  an  net  of  Congress  providing  that  a 
tribe  should  be  considered  as  possessing  a slate  citizenship  for 
jurisdictions!  1 purposes-" 

The  statutes  which  confer  upon  tribes  capacity  to  sue  or  to 
be  sued,  and  the  question  of  whether,  in  the  absence  of  such  a 
statute  such  suits  may  be  maintained,  arc  elsewhere  treated.* * ** * *3 
(5)  Individual  Indian  as  party  litigant,— As  a general  rule, 
an  Indian  irrespective  of  his  citizenship  or  tribal  relations,  may 
sue  in  any  state  court  of  competent  jurisdiction  to  redress  any 
wrong  committed  against  his  person  or  property  outside  the 
limits  of  the  reservation.”3 * *  But,  the  mere  fact  that  the  plaintiff 
Is  an  Indian  does  not  vest  jurisdiction  in  the  federal  courts,81 
This  being  true,  tlie  only  grounds  upon  which  a federal  court 
could  take  jurisdiction  of  a suit  by  an  Indian  would  be  either 
because  of  diversity  of  citizenship  between  the  plaintiff  and 
defendant  or  because  the  cause  of  action  arose  under  the  Con- 
stitution, treaties,  or  laws  of  the  United  States.  In  J)rcrv  v. 
St.  Lu-wrvuve  River  Power  Comptinffl*  the  rule  as  to  the  flrul 
branch  of  this  proposition  is  succinctly  stated: 

Diversity  of  citizenship  is  not  relied  upon  to  grant  juris- 
diction. Nor  may  this  action  be  maintained  merely 
because  the  appellant  Is  an  Indian.  * * * (P.  551,) 

Originally  the  members  of  an  Indian  tribe  were  not  regarded 
ns  citizens  unless  naturalized,  either  collectively  or  individually, 
under  some  treaty  or  law  of  the  United  States,  and,  consequently, 
they  could  not  sue  in  the  federal  courts  on  the  ground  of  di- 
versity of  citizenship,114  In  cases,  however,  where  an  Individ  uni 
Indian,  although  a member  of  a tribe,  was  a citizen  of  the  United 
States  by  virtue  of  some  treaty  or  law  of  Congress,  if  all  other 


Cherokee  Nit  tin  u y.  Georgia , 5 Pnt,  X (i831). 

30  Congress  cannot  refer  directly  to  ihe  Supreme  Court  for  adjudica- 
tion of  the  churn  of  an  Indian  tribe,  for  that  would  be  equivalent  to 
invoking  an  original  jurisdiction  which  that  court  cannot  lucercisie 
the  Constitution,  but  the  matter  may  tie  referred  to  an  inferior  court 
and  brought  to  the  Supreme  Court  by  appeal  if  the  necessary  legislation 
to  that  end  is  provided,  Yankton  Sioux  Trite  v.  United  States,  272  II-  S. 
351  (1026). 

$1  See  Hanker's  Trust  Co.  v,  Tex.  d-  Poo.  By.,  241  U.  S.  205  (1016). 
The  words  “citizens”  and  “aliens, " as  used  in  the  judiciary  acts,  have 
been  considered  ns  including  corporations,  Barrow  S,  £t.  Co.  v,  Kane * 
170  U,  S,  100  (1808). 

82  See  Chapter  14,  sec.  6. 

*n7iley  v.  Keokuk,  6 Kan.  94.  110  (IS'.-I)?  Ain -Dus-0 ka-Shty  V. 
Beaulieu,  08  Minn.  98,  100,  107  N,  W,  =•'5';"  , Brown  v.  Amiens  on, 

61  Ok  la.  136,  160  Fac,  724,  726  (10if^  - ,T;>,u  .-7i  v.  Retook-  et  al . 

lOg  Fed,  257  (C.  C.  N.  D,  Town  1000)  !;  v-  f^frick,  145  U.  S.  317, 

330  (1892)..  See  Chapter  8,  sec.  6. 

**  United  States  v.  iSTenepa  Nation  of  New  Indians,  274  Fed.  946, 

950  (D.  C.  W,  D.  N.  Y.  1921). 

?s  32  F.  2d  550  (G.  C.  A,  2,  1929). 

ao Elk  v.  Wilkins,  112  U.  S.  94  (18S4),  See  Chapter  8,  sec.  2: 


elements  of  federal  jurisdiction  wore  present,  he  could  hud  under 
this  clause.07 

B,  JURISDICTION  DEPENDENT  UPON  CHARACTER  OF 
SUBJECT  MATTER 

As  to  the  character  of  I ho  subject  matter  as  an  element  of 
federal  jurisdiction,  it:  is  to  be  observed  that  the  eases  are  con- 
siderably in  conflict  In  determining  whether  an  action  arises 
under  the  Constitution,  treaties,  or  laws  of  the  United  States. 
It  Is  quite  clear,  however,  that  the  federal  question  must  appear 
by  specific  allegations  in  tlie  hill  of  complaint,  and  not  from  facts 
developed  either  in  the  answer  or  In  the  course  of  the  trial.* 

A number  of  general  statutes  contain  jurisdictional  provisions 
conferring  jurisdiction  over  defined  subjects  of  Indian  concern 
upon  the  federal  courts/® 


BT  Hoc  Felix  v.  Patrick , 145  U.  S.  317  (TS92)  wherein  the  Supreme 
Court  hu id  ; 

It  is  scarcely  necessary  to  say  in  this  connection  that,  while  until 
tills  time  [the  granting  of  citizenship  under  Art,  VI,  Treaty 
of  April  20,  1868,  15  Stat.  635]  they  were  not  citizens  of  the 
United  States,  capable  of  suing  as  such  in  the  Federal  courts, 
the  courts  of  Nebraska  were  open  to  them  as  they  are  to  all 
persons  irrespective  of  race  or  color.  Bwartzel  v.  Rogers.  3 Kan- 
sas, 374  ‘ Bln®  Jacket  V,  Johnson  County,  3 Kansas  2D9  * Wiley  y, 
Keokuk,  6 Kansas  U4.  (F.  332.) 

And  see  Chapter  8,  sec.  6. 

w SoJiitUhis  V.  McBougal,  225  U.  S,  561  (C,  C.  A,  8,  1012)  : 

To  sustain  the  contention  that  tile  suit  was  one  arising  under 
the  laws  of  the  United  States,  counsel  for  the  appellants  point 
out  tlie  statutes  (Acts  March  lT  1901.  31  Slat.  HOI  , c.  676,*  June 
30.  1902,  32  Stat.  500,  <■.  1323;  April  26,  1906,  34  Stat.  137,  c, 
1S76._  § 22)  relating  to  the  allotment  in  severalty  of  tile  lands  of 
the  Creek  Nation,  the  lousing  and  alienation  thereof  after  allot- 
merit,  the  making  of  allotments  to  the  heirs  of  deceased  children, 
and  the  rights  of  the  heirs,  collectively  and  severally,  under  such 
allotments  ; but  the  hill  makes  no  mention  of  those  statutes  or 
of  ally  controversy  respecting  their  validity,  construction  or 
effect.  Neither  does  it  by  necessary  implication  point  to  such  a 
controversy.  True,  it  contains  enough  to  indicate  that  those 
statutes  constitute  the  source  of  the  complainanFs  title  or  right, 
ami  also  shows  that  the  defendants  are  in  some  way  claiming  the 
laud,  and  particularly  the  oil  and  gas.  adversely  to  him;  but 
beyond  this  tlie  nature  of  the  controversy  is  left  unstated  and 
uncertain.  Of  course,  it  could  have  arisen  in  different  ways 
wholly  independent  of  the  source  from  which  his  title  or  right 
wus  derived.  So,  looking  only  to  the  hill,  as  we  have  seen  that 
we  must,  it  cannot  be  held  that  the  case  ns  therein  stated  was 
one  arising  under  the  statutes  mentioned.  As  was  said  in 
Blackburn  v.  Portia  ml  Gold  Mining  Go . . supra,  a controversy  in 
respect  of  lands  has  never  been  regarded  as  presenting  a Federal 
question  merely  because  one  of  the  parties  to  it  1ms  derived  Ills 
title  under  an  act  of  Congress.  (P,  570.) 

***** 

3.  A suit  to  enforce  a right  which  takes  its  origin  in  the  laws 
of  the  United  States  is  not  necessarily,  or  for  that  reason  alone, 
one  arising  under  those  laws,  for  a suit  does  not  so  arise  unless 
it  really  and  substantially  involves  a dispute  or  controversy 
respecting  the  validity,  construction  or  effect  of  such  a law, 
upon  the  determination  of  which  the  result  depends!  This  is 
especially  so  of  a suit  Involving  rights  to  kind  acquired  under  a 
law  of  the  United  States.  If  it  Were  not,  every  suit  to  esfnb 
lish  title  to  land  in  the  central  and  western  Stales  would  sm 
arise,  ns  all  titles  in  these  States  are  Iraoenhle  back  to  those 
laws.  Little  York  Gold-Wash i ftp  and  Water  Co ^ v.  Kayes,  90  tb  8. 
.190  ; Colorado  f'tmtrol  Mining  Co,  v,  Turck . supra;  BUtvkhurn  v, 
Portland  Gold  Mining  Go.,  175  Ik  8.  571  ; Florida  Central  «f  V. 
Railroad  Op,  y,  Bell,  176  U.  S,  321  ; Shoshone  Mining  Go.  v,  Rutter, 
177  Tk  S.  505  ; Be  Lamar’s  Nevada  Go,  v.  NcsMtt,  Id.  523  (P 
569-570.) 

Where  n bill  involving  the  right  to  a lease  of  Indian  land  fails  to 
show  that  the  right  depended  upon  construction  of  an  act  of  Congress, 
but  the  parties  and  courts  below  proceeded  upon  the  theory  that  it  did 
so,  the  Supreme  Court  of  the  United  States  may  permit  amendment  of 
the  hill  so  as  to  allege  that  fact,  and  so  establish  jurisdiction.  Smith 
v,  McCullough,  270  U.  S,  456  (1926),  See  also  Woodhnnsc  v.  Bud- 
washy,  70  F_  2d  61  (C.  C.  A.  4,  1934), 

epAct  of  June  30,  1834,  4 Stat.  729,  733,  734  (trade  and  intercourse)  ; 
Act  of  March  30,  1802,  2 Stat,  139,  145  (trade  and  intercourse). 

Civil  rights  : Act  of  March  1,  1875,  18  Stat,  335, 

Naturalization  and  citizenship  : Act  of  June  29,  1906,  34  Stat  506, 
Bankruptcy  ; Act  of  July  1,  1898,  30  Stat.  544,  11  U-  S,  C,  1,  11,  110. 
Statutes  of  limitation  : Act  of  May  31,  1902,  82  Stat.  284,  25  U.  S.  C. 
347. 

Right  to  allotment:  Act  of  February  6,  1901,  31  Stat,  760,  25  U.  $.  C. 
345;  Act  of  December  21,  1911,  37  Stat.  46: 

“And  the  judgment  or  decree  of  any  such  court  in  favor  of  any 
claimant  to  an  allotment  of  land  .shall  have  the  same  effect,  when 
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Other  statutes  contain  provisions  conferring  jurisdiction  over 
various  mat  tors  upon  territorial  courts  or  courts  of  the  United 
States  in  the  territories,*0 

properly  certified  to  the  Secretary  of  the  Interior,  as  if  such  allot- 
ment 1 mi <1  linen  allowed  arid  approved  by  him  ; hut  tins  provision 
whal)  not  apply  to  any  lands  now  or  heretofore  held  by  either  of 
thi*  Five  Civilized  Tribes,  the  fboijje  Nation  of  Indiana  nor  to 
liny  of  the  lands  within  the  Quapaw  Indian  Agency:  provided , 
That  the  rifilit  of  appeal  shall  be  allowed  to  either  party  as  m 
other  rapes,” 

And  see  Chapter  11,  see.  2;  Chapter  4,  see.  12.  In  TTy-Yu-U&mil-kin-  v. 
^mith,  394  U,  8.  401  (1904).  the  Supreme  Court  held  that  the  United 
States  was  not  a necessary  party  to  a suit  brought  under  this  statute. 

Approval  of  expenditures  made  b.v  guardians  anil  trustees  of  Indian 
ni nor s of  pensions  and  bounties  wimpy  : Joint  Resolution  of  July  14, 

! 870,  1G  Stat.  300. 

*°  Tritiho  Territory:  Act  of  July  3,  1882,  22  Slat*  148, 

Montana  Territory* — damages  from  construction  of  railroad  : Act  of 

I lily  10,  1882,  22  8 tat.  157, 

Indian  Territory  : Act  of  March  1,  1889,  25  Stat,  783,  784  (extent  of 
murt’s  Jurisdiction)  ; Act  of  October  1,  1890,  20  Stat,  055,  656;  Act  of 
vfnreh  3.  1801,  26  Stat.  826;  Act  of  March  1,  1S9D4  28  Stat.  693,  694; 
hunt  Resolution  of  March  2.  1890,  28  Stat,  974;  Act  of  May  7,  1900, 

II  Stat,  170  ; Act  of  February  18,  1901,  31  Stat.  794  ; Act  of  February  8, 
1890,  29  Stat.  0*  Act  of  June  7,  1897,  30  Stat,  02,  83;  Act  of  June  28, 
1898,  30  Stat,  495,  406,  497;  Act  of  July  1,  1898,  30  Stat.  567,  569; 
Vet  of  March  1,  1901,  31  Stat.  861,  869;  Act  of  March  24,  1902,  32  Stat. 
*0  ; Act  of  June  30,  1902,  32  Stat,  500,  501  ; Act  of  March  7,  1904,  33 
*tnf,  GO;  Act  of  April  28.  1904,  33  Stat,  573;  Act  of  June  21,  1906*  34 
4tat.  325,  .342  ; Act  of  March  3,  1909,  35  Stat,  838. 

Territory  of  Oklahoma;  Act  of  May  2,  1890,  2G  Stat,  81,  86;  Act  of 
Fane  7,  1897,  30  Stat.  62,  70-71  ; Act  of  June  16,  1006,  34  Stat.  267,  277. 
Michigan  Territory  : Act  of  January  30,  1823,  3 Stat,  722. 

1,1  Accounting  disputes  concerning  Iowa  Indian  trust  lands : Act  of 

rune  9,  1892,  27  Stat.  768, 

Prohibiting  ejectment  suits  by  Pueblo  Indians  in  certain  cases ; Act 
>f  May  31,  1933,  48  Stat,  108,  111. 

Cancellation  of  leases  on  lands  upon  Shoshone  Indian  Reservation  : 
\et  of  August  21,  1916,  39  Stat,  510. 
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Finally,  numerous  special  statutes  contain  jurisdictional  pro- 
visions. relating  to  specific  subjects."1 

To  quiet  and  finally  settle  the  titles  to  the  lands  claimed  by  or  under 
the  Black  Bob  Band  of  Shawnee  Indians  in  Kansas:  Joint  Resolution  of 
March  3,  1S79,  20  Stat,  488. 

Controversies  between  the  Fort  Smith  and  Chocktaw  Bridge  Co.  and 
the  Chocktaw'  Tribe  of  Indians  : Act  of  March  2,  1859,  20  Stat,  884. 

Private  land  claims*  Act  of  March  3,  1891.  26  Stat.  854. 

Condemnation  nf  Puebla  lands  In  the  State  of  New  Mexico  : Act  of 
May  10,  1920,  44  Stat.  498. 

Condemnation  of  Indian  lands  in  the  Colville  Reservation  in  the  State 
of  Washington  : Act  of  July  1,  1892,  27  Stat,  62,  64  ; and  see  Act  of 
April  5,  1890,  26  Stat.  45. 

Accountings  under  any  trust  created  under  the  act  involved,  Indians 
of  the  Five  Civilized  Tribes : Act  of  January  27,  1933,  47  Stat,  777,  778. 

Cancellations  of  trust  created  under  the  act  involving  Indians  of 
the  Five  Civilized  Tribes  : Act  of  January  27,  1933,  47  Stat.  777,  778-779. 

Appeals  to  district  courts  from  approval  by  county  courts  of  convey- 
ances of  Inherited  lauds  by  full  blood  Indians  of  the  Five  Civilised 
Tribes  : Act  of  January  27,  1933,  47  Stat.  777,  779, 

Partition  of  Kickapoo  Indian  lauds : Act  of  June  29,  1930,  49  Stat, 
2368, 

Ownership  of  Pipestone  Reservation  : Act  of  August  15,  1894,  23  Stat, 
286.  317-318, 

Enforce  men,  of  certain  awards  in  State  of  Kansas : Act  of  March  8, 
1873,  17  Stat.  623,  625. 

Removal  of  restrictions  upon  lands  of  members  of  the  Eastern  Baud 
of  Cherokee  Indians  of  North  Carolina  not  to  affect  jurisdictions  of 
United  States  courts  to  entertain  suit  by  United  States  to  protect  such 
lands  : Act  of  June  4,  1924,  43  Stat,  376,  3S1. 

Quieting  title  of  lands  of  Seneca  Indian  : Act  of  May  29,  1908,  35  Stat. 
444,  445,  * 

To  quiet  title  to  lands  of  Pueblo  Indians  of  New  Mexico  under  certain 
conditions  : Act  of  June  7,  1924,  43  Stat.  636,  037. 

Process  for  making  United  States  party  in  certain  suits  involving 
Indians  Of  the  Five  Civilized  Tribes  : Act  of  April  10,  1926,  44  Stat, 
239,  240. 


SECTION  3.  COURT  OF  CLAIMS 


While  tlie  United  States  cannot  be  sued  without  its  consent,*2 3 * * * 07 
rot  it  i nuy  be  sued  with  its  consent  in  any  court  or  tribunal  which 
jongress  shall  create  or  designate  for  the  purpose,  upon  such 
erms  or  conditions  and  regulations  as  Congress  shall  see  fit 
o prescribe;  and  the  jurisdiction  thus  conferred  must  be  held 

0 be  subject  to  whatever  limitations  are  prescribed  in  the  act 
u*  resolution  of  Congress  conferring  such  jurisdiction. 

So  fur  as  the  Court  of  Claims  is  concerned  its  jurisdiction 
TSts  upon  these  general  propositions,  and  therefore  the  extent  of 
hut  jurisdiction  is  to  bo  measured  by  the  provisions  of  the  juris- 
lictioual  act  of  Congress  by  which  it  is  conferred  in  particular 
a stances  where  such  jurisdiction  is  invoked,"'’*  In  other  words, 
lie  Court  of  Claims  has  no  general  jurisdiction  over  claims 
i gainst  the  United  States,  and  can  take  cognizance  only  of  those 
vhieh  by  the  terms  of  some  act  of  Congress  are  committed  to 
statutes  which  extend  the  jurisdictions  of  the  Court  of  Claims 
md  permit  the  Government  to  he  sued  are  usually  strictly  con- 
strued, and  the  grant  of  jurisdiction  therein  contained  must  be 

See  Section  2A(2),  supra, 

83  See  De  Qi'oot  v.  United  States,  5 Wall.  419  (1866)  ; Fa?  parte  Russell M 

3 Wall.  664  (1871)  ; McElraih  v.  United  States,  102  U,  S,  426  (1880)  ; 

Jnited  States  v.  Gieeson,  124  tJ.  S.  255  (1888)  * Johnson  v.  United  States, 

=60  U.  S,  546  (1896)  ; Thurston  v.  United!  States,  232  U.  S.  469  (1914)  ; 

farley  v.  United  States,  198  D,  S.  229  (1905)  ; Kendall  v.  United  States, 

07  U,  S,  123  (1882)  • Hussey  v.  United  States,  222  U.  S.  SS  (1911). 

N Thurston  y.  United  States,  232  U.  S,  469,  476  (1914)  ; citing  Johnson 
f.  United  States,  160  U.  S.  546,  549  (1890).  Note,  however,  that  under 
>8  U.  S.  C,  257  (Judicial  Code,  sec,  151).  either  house  of  Congress  may 
efer  a pending  bill  to  the  Court  of  Claims  for  a report  on  the  law  and 
lie  facts.  See  Creek  Nation  V.  United  States,  74  C.  Gift.  663  (1932)  for 

1 discussion  of  the  conditions  under  which  such  report  will  be  made. 


shown  clearly  to  cover  the  case  and  if  it  does  not  it  will  not  be 
applied.00 

With  reference  to  claims  by  Indians  against  the  United  States 
the  rule  is  not  different  from  that  stated  above,  since  “the  moral 
obligations  of  the  Government  toward  the  Indians,  whatever  they 
may  be*  are  for  Congress  alone  to  recognize,  and  the  courts  can 
exercise  only  such  jurisdiction  over  the  subject  as  Congress  may 
confer  upon  them,*’ w In  Klamath  Indicms  v.  United  States?1 
the  Supreme  Court*  in  construing  the  Act  of  May  26,  1&2G,88 
conferring  jurisdiction  upon,  the  Court  of  Claims  to  adjudicate 
“all  claims  of  whatsoever  nature"  of  the  Klamath  Indians 
against  the  United  States  “which  had  not  theretofore  been  de- 
termined by  that  Court,**  declared  that  jurisdictional  acts  con- 
ferring upon  an  Indian  tribe  the  privilege  of  suing  the  United 
States  in  the  Court  of  Claims  are  to  be  strictly  construed  and 
held,  accordingly,  that  the  Act  of  1920  did  not  embrace  a claim 
which  the  Indians  had  settled  with  the  Government  before  and 
for  which  they  had  given  a valid  release,  even  though  the  con- 
sideration for  this  release  was  grossly  inadequate.  In  this 
connection  the  Supreme  Court  said : 

If  the  release  stands,  no  money  or  property  is  due  plain- 
tiffs, for  the  settlement  and  release  wiped  out  the  claim, 

06  Slackfeather  V.  United  States,  190  U.  S.  368  (1903),  Cf,  ShUUnger 
v.  United  States,  155  U.  S.  163  (1894). 

00  Blackfeathef  v.  United  States^  190  U.  S,  368,  373  (1903)  ; Klamath 
Indians  v.  United  States^  296  U.  S.  244  (1930).  Cf,  Johnson  v.  United 
States,  160  U,  S.  546  (1896)  ; Yerke  v.  United  States s 173  U,  8,  439 
(1899), 

81 296  U.  S.  244  (1935). 

« 41  Stat,  623,  amended  by  Act  of  May  15,  1936,  49  Stat.  1276  ; and 
ace  United  States  v.  Klamath  Ifidiaus , 3CM  U,  S.  119  (1938). 
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If  I ho  A«-t  is  sul!it‘ii‘n!  to  givr*  jurisdiction  of  ihis  Hahn, 
then  ii  ijvrnilfs  j*l;i iutiffs  To  brio#'  into  the  Court  of  Claims 
for-  (U'tnriiHiiat ion  dr  hum  nil  claims,  who! her  released  or 
not,  thiil.  they  ever  had  against  the  United  States,  excepting 
only  flm>e  already  there  determimMl,  It  goes  without  Hay- 
ing* that,  if  Congress  intended  io  grant  so  sweeping  and 
unique  a privilege,  It  would  have  made  that  purpose  unmJs- 
tnkahly  plain.  As  shown  in  the  opinion  below.  Arts  in- 
tended to  waive  settlements  employ  terms  quite  different 
from  the  provisions  under  consideration.  (I’p,  2130=251.) 

The  Jurisdiction  of  the  Court  of  Claims  under  the  several 
nets  of  Congress  eoneevnlni?  claims  b.v  Indian  tribes  or  members 
thereof  against  the  United  Htutes,  varies  eoiisiderably  as  to 
parlieulur  tribes.  In  some  eases  the  jurisdiction  is  conferred  ns 
to  ’The  claims  of’*  * or  “all  (■lniuis1' 10,1  or  “all  claims  of  whatsoever 
until  re"  ,"1  or  “all  legal  and  equitable  claims*’  101  or  "all  legal  nnd 
etpii table  claims  of  whatsoever  nature"  ^ or  “all  questions  of  <lif- 

w.Vl  of  February  2 n.  1SS9.  25  Stnt  004  (Western  Cherokee*);  Act 
of  ,1  m am ry  28,  1895,  27  Stnt,  420  (New  York  Indians)  ; Act  of  March  3, 
1910.  40  Sint.  1 3 1 0 (Cherokee  Nation)  ; Act  of  April  28,  1920,  41  Stnt. 
585  (Iowa  tribe),  amended  by  Act.  of  January  11,  1029,  45  Stnt.  1073; 
Act  of  February  u,  1921.  41  Sint,  1 fM»7  lOwigi!  Nation)  : Act  of  Mnrt-li 
3.  1021,  40  Stnt.  1487  (Pillager  Hands  of  Chfppewas). 

to*  Act  of  March  1.  1007,  34  Stnt.  1035  (Sat*  a nil  Fox)  ; Act  of  July  3, 
1920.  44  Stnt,  807  l Crow  tribe),  amended  by  Joint  Resolution  of  August 
IB,  1935,  49  Stnt,  055;  Act  of  March  2,  1927,  44  Stnt.  1293  (AwdnilHitae 
Indians),  amended  by  Joint  Resolution  of  June  9,  1930,  40  Stnt,  531; 
Act  of  June  23*  1938,  52  SUt,  1212  (lied  Lake  Band  of  Chippewa*). 

nn,\cr  ,»f  June  22,  1910,  30  Stnt.  580  (Omaha  tribe),  see  United  State# 
v Omaha-  Tribe  of  Indiana*  253  U.  S.  275  (1920)  ; Act  of  April  11.  1916, 
3*1  stnf.  4T  (SiHscton  and  Wahpeton  Simix).  see  Sioux  Indian a v.  United 
State#*  58  C.  ClH.  302  (1923),  cert.  den.  275  TT.  S,  528  (1927).  and 
Sioux-  Indian#  v,  United  Staten*  277  U.  S,  424  (1928)  ; Act  of  February 

11,  1920.  41  Stnt.  404  (Fort  Ilerthold  Indiana)  * Act  of  May  20.  1920,  41 
Stnt.  623  (Klamath,  etc.),  amended  by  Act  of  May  15.  1930,  49  Stnt, 
1270,  see  Klamath  Indian s v.  United  Staten,  296  IT.  S.  244  (1936).  and 
United  States  v.  Klamath  Indian*,  804  V.  S,  119  (1938)  ; Act  of  .Tune 
3,  1920.  41  Stitt.  738  (Sioux),  amended  b.v  Act  of  June  24,  1926,  44  Stnt, 
764  ; Act  of  February  7,  1925,  43  Stilt.  B12  (Delaware  Indians)  ; Act  of 
May  18,  1928.  45  Stat*  602  (Indians  of  California)  ; Act  of  August  80, 
1935,  49  Stat,  1049  (Chippewa), 

im  Act  of  February  11,  1920.  41  Stat.  404  (Fort  Bertbold  Indians); 
Act  of  March  13,  1924,  43  Stnt,  21  (Indians  in  Montana,  Idaho,  and 
Washington),  amended  by  Act  of  February  8,  1931,  c.  101,  46  Stat, 
1060  * Act.  of  March  19,  1924,  43  Stat,  27  (Cherokee),  amended  by 
Joint  Resolution  of  May  19,  1926,  44  Stat.  068.  Joint  Resolution  of 
February  3 9.  1929,  45  Stnt,  1229.  Act  of  June  1(1.  1934.  48  Stat.  972, 
and  Act  of  August  16,  1937.  50  Stat.  650;  Act  of  May  20.  1924.  43 
Stub  133  (Seminole),  amended  by  Joint  Resolution  of  May  19,  1926, 
44  Stat,  068,  Joint  Resolution  of  February  19,  1929,  45  Stat.  1229, 
and  Act  of  August  10,  1037.  50.  Stat.  650;  Act  of  May  24,  1024.  e,  181, 

43  Stat,  139  (Creek),  amended  by  Joint  Resolution  of  May  19,  1926, 

44  Slat,  568,  Joint  Resolution  of  February  19,  1929,  45  Stnt.  1229,  and 
Act  of  August  16,  1937,  50  Stat.  650,  nee  Untied  Staten  v.  Creek  Nation , 
295  U-  S.  103  (1935)  ; Act  of  June  7,  1924,  4S  Stat.  537  (Choctaw  and 
Chickasaw),  amended  by  Joint  Resolution  of  May  19,  1926,  44  Stat. 
568,  Joint  Resolution  of  February  19,  1929,  45  Stat,  1229,  and  Act  of 
August  10,  1037,  50  Stat,  6.50;  Act  of  June  7,  1934,  43  Stat,  644 
(Stockhridge)  ; Act  of  March  3,  1925,  43  Stat,  1133  (Kansas  or  Kaw), 
amended  by  Act  of  February  23,  1929,  45  Stat,  1258  ; Act  of  May  14, 
1926,  44  Stat.  D55  (Chippewa),  amended  by  Act  Of  April  11,  1928, 

45  Stnt,  42.3,  Act  of  May  18,  1928,  45  Stat,  601,  Act  of  Juno  18,  1934, 

48  Stat.  979,  Act  of  May  15,  1936,  49  Stat.  1272,  and  Joint  Resolution 
of  June  22,  1930.  49  Stat,  1826;  Act  of  July  2,  1920,  44  Stat,  801 
(Pottawatomie)  ; Act  of  March  3,  1927,  44  Stat,  1349  (Shoshone  of 
Wind  River  Reservation)  ; Act  of  December  17,  1928,  45  Stat.  1027 
(Winnebago  tribe)  ; Act  of  February  23,  1929,  45  Stat.  1256  (Indians 
of  Oregon),  amended  by  Act  of  June  14,  1932,  47  Slat,  307;  Act  of 
April  25,  1932,  47  Stnt,  137  (Eastern  Cherokee  and  Western  or  Old 
Settler  Cherokee),  amended  by  Act  of  June  16,  1934,  48  Stat.  972; 
Act  of  August  26,  1930,  49  Stat.  SOI  (Indians  of  Oregon), 

103  Act  of  January  9,  1925,  43  Stat.  720  (Ponca  tribe)  ; Act  of  February 

12,  1925,  43  Stat.  886  (Indiana  iii  State  of  Washington)  ; Act  of  Febru- 
ary 20,  1920,  45  stat.  1249  (Nez  Perce)  ; Act  of  December  23,  1930. 

46  Stat.  1033  (Oregon  or  Warm  Spring*  tribe)  ; Act  of  June  19,  i93a, 

49  Stat.  388  (TIingit  nnd  Baida  Indians)  ; Act  of  September  3,  1935, 
49  Stat.  1085  (Menominee),  amended  by  Act  of  April  8,  1938,  52  Stat. 
208  ; Act  of  June  28,  4938,  52  Stnt,  1209  (Ute). 


fefoneo  arising  out  of  treaty  stipulations"1*1  or  "claim*  Io  some 
right,  title  anil  interest  «r  to  hinds  reded  by  t voniy"  or  “Just 
rights  in  law  or  in  equity"  l,l#  or  "as  justice  and  equity  shall  re- 
quire" 1,17  or  “any  c-lnini  arising  under  treaty  stipulations  or  other- 
wise” vm  or  “ail  claims  according  to  luiucipICH  of  justice  and 
equity,  nnd  as  upon  n full  and  fair  arbitration.1"0 

In  some  instances,  the  court  is  also  to  consider  any  right  of 
set-off  or  ecmnter-ehtim  by  the  United  States  as  against  the 
tribe, 1,0  sometimes  to  exclude  gratuities.111  pud  sometimes  to 
include  gratuities.112 

In  some  of  these  cases  the  jurisdiction  is  limited  to  claims 
arising  under  the  provisions  of  treaties  or  dots  of  Congress,  or 
both.1"  In  some  other  eases  the  jurisdiction  is  limited  to-  a 

w*Act  of  March  3,  1881,  21  Stat.  504  (Choctaw  Nation),  See 
Choctaw  Nation  v.  United  States.  1 19  U.  S.  1 (1886)  ; Act  of  March  19, 
1890,  26  Stat.  24  (Pottawatomie), 

MftAct  of  June  6,  1900,  31  Stat.  672  (Fort  Hall  Indian  Reservation). 

Act  of  October  1,  1890,  2(1  Sfut,  636  (Sliuwneo.  Delaware,  and 
freed  in  ell  of  Cherokee  Nation),  amended  by  Act  uf  July  6.  1892.  27 
Stnt,  86-  See  Blade  feather  v.  United  State*!  190  U.  S,  303  (1903). 

Act  of  March  1,  1907,  34  Stat,  3055  (Sac  rind  Fox). 

MS  Act  of  June  25,  1910,  36  Stat.  829  (Chippewa), 

30,1  Ant  of  April  28,  1920,  41  Stat.  585  ( Imvii  tribe),  amended  by  Joint 
Resolution  of ’January  11,  1929,  45  Slat.  1073 ; Act  of  February  6, 
1921,  41  Stat,  1097  (Osage  Nation)  ; Act  of  March  3,  1931,  46  Stat. 

1487  (Pillager  Bandy  of  Chippewa)  ; Act  of  Juno  28,  1938,  52  Stat. 

1212  (R«<I  Lake  Baud  of  Chippewa), 

1,0  Act  nf  February  25,  18*89.  25  Stat.  094  (Old  Settlers  or  Western 
Chcrokoea)  ; Act  of  June  22,  1910,  30  Stnt.  5Sn  (Omnlm  tribe),  mo*  United 
State#  v.  Omaha  Tribe  of  Indiana,  233  U.  S.  275  (1920);  Act  of  April 
11,  3916.  30  Stnt.  47  (Siaaoton  and  Wabpepin  Sioux),  Sec  Sioux  Indians 
v.  United  States,  5H  C,  CIs.  302  (1923).  cert.  den.  275  U.  S,  528,  and 
Sioux  Indians  v.  United  States,  277  U.  S.  424  (1928)  ; Act  of  February 
11,  1920.  41  Stat.  404  (Fort  Iiertbnlil  Indian?4)  ; Act  of  April  28,  1920, 

41  Stat,  585  (Iowa  tribe).  .lmemh^d  by  Act  of  January  11,  1929,  45 

Stnt.  3073;  Act  of  March  33,  1924,  45  Stat.  21  (Indians  hi  Mcmlliiin, 
Idaho,  and  Washington) , amended  by  Aet  of  February  3.  1931,  c.  101, 
46  Stat.  1060. 

111  Act  of  April  11.  1910.  39  Stat.  47  (SlHfci'ton  and  Wahpeton  Sioux), 
See  Sioux  Indians  v.  United  States.  58  C.  Cls,  302  (1923),  cert,  don.  275 
U*  S.  528  and  Sioux  Indians  V.  United  States,  277  U,  3*  424  (1928). 

liJ|Aet  of  February  11,  1920,  41  Stnt,  404  (Fort  Bertbold  Indians); 
Act  of  May  26,  11)20,  41  Stnt.  628  (Klamath,  etc,),  amended  by  Act  of 
May  15,  1936,  49  Stnt.  1U70  ?*ee  Klamath  Indians  V,  United  States, 
29 0 U.  S*  244  (1935)  and  Unit  S' otes  v.  Klamath  Indians,  304  U*  S*  119 
(1938)  ; Act  of  June  3.  1920.  -ii  stnt,  738  (Sioux),  amended  by  Act  of 
June  24.  1920.  44  Stat.  704  ; Aet  of  February  6.  1921,  41  Slat.  1097 
(Osage  Nation)  ; Act  of  March  13,  1024.  48  Stat,  21  (Indiana  Sn  Mou- 
ttimi.  Idaho,  nnd  Washington ).  amended  by  Aet  of  February  3,  1931, 
0,  101.  46  Stat.  1060;  Act  of  1‘Vhrihiry  12,  1025,  43  Ktftt,  886  (Indiana  in 
State  of  Washington);  Art  of  March  8,  1925,  48  Stat,  1333  (Kansas  or 
Kaw  tribe),  amended  by  Act  of  February  23,  1U29,  45  Stat,  1238;  Act 
of  May  14,  1926.  44  Stnt.  555  (Chippewa),  amended  by  Act  of  April  11, 
1928,  45  Stat,  423,  Act  of  May  18.  1928,  45  Stat.  001,  Act  of  June  18, 
1934,  48  Stilt,  979,  Act  of  May  15.  1936,  49  Stilt.  1272,  and  Joint  Reso- 
lution of  June  22,  1936,  49  Stnt,  1826  ; Act  of  July  2,  1926,  44  Stat,  801 
(Pottawatomie)  ; Act  of  August  12,  1935,  49  Stat.  571,  596* 

1,3  Act  of  February  25,  1889,  25  Srnt.  694  (Old  Settlers  or  Western 
Cherokee  Indians')  ; Act  of  October  1,  1890,  26  Stat.  636  (Shawnee, 
Delaware  Indians,  and  freedinen  of  Cherokee  Nation),  amended  by 
Act  of  July  6,  1802,  27  Stnt.  80  ; Act  of  April  21,  1904,  33  Stat*  189,  208. 
Sco  Black  feather  v.  United  States,  JUKI  C,  8.  368  UUU3)  ; Aet  of  Janu- 
ary 28,  1893,  27  Stat.  426  (New  York  Indians)  ; Act  of  March  8,  1910, 
40  Stat,  1310  (Cherokee)  ; Aet  of  April  28,  1920,  41  Stat,  565  (Iowa 
tribe),  amended  by  Joint  Resolution  of  January  11,  1929,  4§  StaL  1073* 
Act  of  March  13,  1924,  48  Stat*  21  (Indians  in  Montana,  Idaho,  and 
Washington),  amended  by  Act  of  February  3,  1931,  c.  101,  46  gtiit,  1009  ; 
Act  of  March  19.  1924,  43  Stat.  27  (Cherokee),  amended  by  Joint 
Resolution  of  May  19,  1926,  44  Stat,  568,  Joint  Resolution  of  February 
19,  1929,  40  Stat.  1229,  Act  of  June  10.  1934,  48  Stnt.  972,  and  Act 
of  August  16,  1937,  50  Stat,  650  ; Act  of  May  20,  1924,  43  Stat.  133 
(Seminole  Indians),  amended  by  Joint  Resolution  of  May  19,  11)26,  44 
Stat.  5QS,  Joint  Resolution  of  February  19,  1929,  45  Stat.  1220,  and 
Act  of  August  16,  1037,  50  Stat,  650  ; Act  of  May  24*  1924,  43  Slat.  139 
(Creek),  amended  by  Joint  Resolution  of  May  19*  1926,  44  Stat,  568, 
Joint  Resolution  of  February  19.  1929,  45  Stnt,  122D,  and  Act  of  August 
10,  1037,  00  Stnt,  050.  See  United  States  v.  Creek  Notion,  295  U.  S. 
103  (1035)  ; Act  of  June  7*  1924,  43  Stat.  537  (Choctaw  and  Chickasaw), 
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rermimu  ioi,-  nf  Hit1  umoimrs  of  sums  rim1  or  claimed  to  Re  «Uie 
o I?vrititriN  from  r In*  I'nituri  StnU'H  under  uity  irouiy  or  low  of 

niKri'ss.* * * * 5 * * * * * 11 * 13* 

In  jimsl  Inst  nucps,  Uh1  jurisilU‘ti«>ii  |,s  conferred  In  hour,  de- 
rm ine,  imri  reiidor  judgment.11*  or  “to  Rear  and  determine  and 
render  final  judgment"  ""  or  “to  Rear,  pxmnlno.  and  adjudicate, 
rrl  render  judgment, 117  nr  “to  hear,  adjudicate,  and  render 


iii‘iidiMl  **.V  Joint  Ilesolutliin  of  May  HR  1926.  44  .St «t.  568;  Joint  Ri'wn- 
t ion  of  February  HR  1929,  45  Ntsil.  122SR  and  Art  of  August  HR  1UMT. 

I Spit,  nr.n  ; Aft  of  June  7 ltUM.  43  Mfsf.  644  { Stnckbriflgt- 1 ; Aft  of 
■hrnsiry  12.  1 !>y  n.  I 3 Stut5  ssu  nncliann  in  St  a to  of  WuKliingtnn  J *.  Act 
March  3,  lit: lit.  43  Slut,  1133  (Kansas  or  Knivl.  amended  by  Act  of 
-Tmiiiry  23,  man,  ir>  sun.  rjns>  Act  of  May  14.  1020,  44  stat.  555 
’hi|ipf\va>.  a inriirii  d b.v  Act  of  April  It,  192K,  45  Stnt.  433.  Act  of 
riy  1H.  1028,  45  Slat.  HOI.  Aft  of  June  13,  11KM.  48  Slab  9?fR  Ad  Of 
:iv  15,  193(1.  -in  stnt.  1273,  and  Jn'ut  Resolution  of  June  22,  193(1, 
t Wit.'  1320;  Art  of  July  2,  1926.  44  Stat.  891  < I’ulfH wnturiiie I ; Act 
July  3,  1926,  44  Stat.  897  ft -row  tribe),  amended  liy  Joint  Resolution 
August  in,  limn,  49  Stnt,  655  ; Art  of  March  2,  1027.  44  Stat.  1263 
ksBitiibohic  )s  amended  Viy  Joint  Resolution  of  Jtme  9.  HRltR  40  Slat, 
il  ; Act  of  March  3.  1027.  44  Star.  1340  (Shoshone  irlbe  of  Wind 
Ivor  Reservation) . See  nhoNhnnv  Triho  V,  United  Stales,  200  U.  Ss 

0 (1037)  ? Act  of  December  17.  1023,  45  Stnt,  1027  (Winnebago);  Act 
February  2S.  1029.  45  Stilt.  1407  iftshnnhone)  ; Act  of  March  3.  1031,  40 
nt.  1487  (rtiluvcr  Band  of  Chippewa)  ; Act  of  April  25,  1032,  47  Stat, 
17  (Rustorn  Cherokee  nnd  Western  Clierokcc  or  OM  Settler),  n mended 
. Act  off  June  in,  1931.  48  Kfnf,  07 2-  Act  ftf  August  2«,  1035.  19  Stilt. 
H (Indians  in  Oregon  I, 

in  Act  of  April  11,  1010,  30  Stat.  47  (Sissetmi  iui<!  WrthpetAn  Sioux), 
•e  Sioux  Indian*  v.  United  States,  5*  c,  FIs.  302  (1 023>,  cert,  den.  275 
S,  528.  mid  Sioux  Indian s v.  United  States*  277  Ik  S.  424  (1028)  ; 
ct  of  March  4,  1017,  30  Sint.  1195  < Mednwnkiuitoo  and  Wahpnkaota 
ous)  ; Act  of  February  IT.  1020.  41  Stat.  404  (Fort  ttertlwld  Indians)  ; 
et  of  May  2(R  192(1,  41  Slut.  023  (Klamath,  etc.),  amended  by  Act  of 
ny  IF.  lf>3Gi  49  Stilt.  1270,  See  Kit: math  Indiana  V.  United  States, 
hi  IT,  S.  244  (1035)  and  United  fit  ft  ten  v.  Klamath  Indian*,  304  U.  S. 
LO  (1038)”*,  Act  of  June  3,  1020,  41  Stilt  738  gSloux),  amended  by  Act 
June  24,  1920,  44  Stilt,  704;  Act  of  February  6,  1921,  41  Stat.  1097 
j^age  Nation)  ; Act  of  March  3,  1031,  40  St  at.  1487  (Pillager  Band  of 
hlppewa)  ; Act  of  June  10,  1935,  49  Stab  388  (Tlliiglt  aud  Hiildn  Hi* 
inns)  : Act  of  August  30.  1935,  49  Stat..  1040  (Chippewa) ; Act  of  June 
j,  1938,  52  Stat.  1212  (Bed  Luke  Band  of  Chippewa), 
us  Act  of  March  2,  1895,  28  Htat,  876,  808  (Choctaw  and  Chickasaw). 

United  Stairs  V.  (*h  or  fair  Nation  and  Chickasaw  Nation,  179  U.  S. 
>4  (1900)  ; Act  of  June  0.  1000,  31  Stat.  672,  080  (Choctaw  and 
htrienfMW)  ; Act  of  March  3,  1003,  32  Stnt,  982,  1010.  lOSl,  See 
flltcd  Stales  v.  Cherokee  Nation.,  202  U,  S.  101  (1900);  Act  of  June 
2.  1910,  36  Slsi’L  580  (Ointilia  tiihc).  See  United  States  v,  Outaha  Tribe 
f Indians,  253  U.  S,  275  (1920)  ; Acfe  of  April  Ilr  1916,  39  Slat.  47 
SiKgrfcon  nnd  ’Waliprton  Sioux),  Sn?e  Sioux  Indians  \\  United  States, 

1 C Ols  302  (1923)  cert.  den.  275  TJ,  S.  528,  and  Siovm  Indians  v. 
nitk  States,  277  U.  L 424  (1928)  ; Act  of  April  28,  1920.  41  Stat.  585 
[owa  tribe),  amended  by  Act  of  January  1?,  1929,  45  Slat.  1073 ; Act 
7 May  20,  1920,  41  S(At,  623  (Klaninth.  etc.),  amended  Iry  Act  of  May 
S 1930,  49  Stnt,  1276.  See  Klamath  Indians  v.  United  States,  296 

S.  244  (1935).  and  United  States  t,  Klamath  Indians,  304  TJ,  S, 
19  (1938)  ; Act  of  June  3,  1920,,  41  Stat,  738  (Sioux),  amended  by  Act 
f June  24,  1026,  44  Stilt.  764;  Ac*  of  February  6,  1921,  41  Stat,  1097 
^hiiro  Nation);  Act.  of  February  7,  I92fi  43  Sfat.  812  (Delaware  In- 
intis)  ; Act  of  March  3,  1931,  46  Stat,  M87  (I’Blager  Bauds  of  Chip- 
?wa>  ; Act  of  June  19.  1935,  49  Stat.  888  (Tiitigit  and  Bnida  Indians). 

ij,iAet  of  March  4,  1017?  30  Slat,  1195  (Medawakantoil  and  Wahpa- 
riota  Sioux)  i Act  uf  January  9,  1925,  43  Slat.  720  (Ponca  tribe)  ; Act 
f February  12,  1925.  43  Suit,  8S0  {indlnns  in  State  of  Washington)  ; 
ct  of  May  T8.  1928,  45  Stat.  602  (Indiana  of  CnMfornia)  ; Act  of  Juno 
8,  1038,  52  Stat.  1209  (Utu)  ; Aet  of  June  28,  1938,  52  Stat.  1212  (Red 
nko  Band  of  Chippewa). 

llr Act  of  March  10,  1924,  48  Stat.  27  (Cherokee),  amended  by  Joint 
^solution  of  May  19,  1926,  44  Stat-  56  S,  Joint  Resold  Hon  of  February 
•1  1920,  45  Stat.  1229,  Act  of  June  16.  1034,  48  Stat.  972,  mu I Aet 
f'  August  10,  1937.  no  Slat.  650;  Act  of  May  24R  1924.  43  Stat,  133 
Seminole),  amended  by  Joint  Resolution  of  May  19,  1926,  44  Stat. 
68  Joint  Resolution  of  February  19.  1920,  45  Stat.  1229,  ^tid  Act  of 
.ugust  10,  1937,  50  Stat.  600 ; Act-  of  May  24,  1924,  c.  1S4,  4S  Stat. 
39  (Creek),  amended  by  Joint  Re.solution  of  May  19,  1926,  44  Stat.  508, 
oiiit  Resolutiiin  of  February  19,  1929,  45  Stnt.  1229,  and  Act  of  August 
6,  1937.  50  Stat,  650.  see  United  States  v.  Creek  Nation,  295  U.  S.  103 
1935);  Act  of  June  7,  1924,  43  Stnt.  537  (Choctaw  and  Chickasaw), 
mended  by  Joint  Resolution  of  May  19.  1926,  44  .Stat  568,  Joint  Rcao- 
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juriginonl"  n*  < n*  lu^ir,  iloti*n)iini?.  Jirijiidiciilt1,  niul  render  liiuii 

judgineiit'’ 7I"  «»r  “in  t-nnsiiler  nml  detormino"  ia"  or  “to  hour,  ex- 
aitiiiu*.  ;icljndieiito,  rmri  rt'mlfr  finnl  judgment  1-1  nr  “to  con^idt'r 
mill  iuljuriiente”  133  or  “to  liour  and  determine*1113  or  **to  iry  und 
dotenuitio”  514  or  “to  try  nnd  render  jiidgmiMit”  1iS  or  ‘to  deter- 
mine nnd  repur!  from  ilinlings  of  fact  reported  before’  ,Jfl  or  ‘ tu 
prneeeil  upon  findings  of  fuel  nlvendy  mode”1**  nr  “io  hour  nnd 
enter  up  judgment"’  ,*’4  or  e‘t<*  hem*  mtd  report  u liiuting  of  fdet  w 
or  “In  ben r,  i-omsulei*.  niul  deti'rniine”  likl  or  “to  luuir,  nseertnin, 
and  report”  fo  Congress.131 

Ill  jdiiirv  of  the  file  eoiin  is  to  tnU**  jurisdiet ion  “u'd- 

wiflistnuding  the  lap^e  of  time  or  sfnf  nfea  of  limitations  ’ ,'3*‘  mid 

Iution  of  February  19.  1P2*R  45  Slut.  122iR  and  Act  uf  August  PR  1937, 

50  Stnt,  650;  Act  of  June  7,  1924,  43  Stat.  644  (Stockhmlgc)  ; Ael  t»f 

March  3.  192D.  43  Stat , 1133  (Kansas  or  Kuw),  nmctidrd  by  Act  of 

February  23,  1929,  45  Stnt.  1238;  Concurreiit  UfSiiluHtiii  No.  21  of  Juno 

5,  1924.  48  Stal,  1612  ((fiuu'tuW  mid  iMiicRusuw)  ; Act  of  May  14,  !D20, 
44  Sint.  355  (Clilppewu),  amtuided  by  Act  of  April  11,  1928.  45  Stnt. 

423.  Aet  of  May  18.  1928.  45  Stat.  G'01,  Act  of  June  IS.  1934,  48  Slut. 

1)79,  Act  of  Mny  15.  1936,  49  Stnt,  1272.  nnri  Joint  Resolution  of  22, 

39.16,  49  Slut,  1826  ; Act  of  March  2,  1927,  44  Stilt.  1263  (.AnHlnhitMie). 
Uiucndcri  by  Joint  Resolution  of  Juiie  J),  1*130,  46  Stal.  ;>3’1  ’ Act  ol  March 

3,  1927,  44  stm,  1349  (Shoshone  tribe  of  Wind  River  Raw  rv  ntitm ) , 

See  Shonhone  Tribe  v.  United  Slates,  299  V,  S,  47ti  i;19;»7  ) r Art  of  De- 
cember 17,  1928.  45  Stat.  1927  (Winnebago  tribe) ; Act  "f  April  25, 
1982.  47  Btnt,  137  (Eastern  Cherokee  and  Western  or  Otd  Hwttlcr  1‘hero* 
kmOr  amended  by  Act  of  June  PR  IhJI-l,  48  Soil,  972;  Act  of  August. 
30,  1935.  49  Stat.  1019  (Chippewa), 

Ai  t of  July  J,  1926,  44  Stnt.  807  jCrmv),  amended  by  Joinl  Reso- 
lution of  August  15.  1935,  49  Sint,  ip -5 ; Act  of  February  28.  1929.  4f» 
Slat.  1407  (Shoshone). 

i?3>  Act  of  March  i,  1097,  84  Stat.  19*55  (Saic  und  Fox  I *.  Aet  of  Febru- 
ary 2(R  1920.  45  Sbr«.  1240  (Nci  JVrco>. 

Act  of  Minrch  3.  BOOO.  3D  SP.t.  tsp  789  (llpf)  ; Act  of  Milreh  13, 
1924.  43  Stnt.  21  ( I Judin  its  in  Montana,  Idaho,  and  Washington ),  amended 
by  Act  of  February  3.  1931,  e.  lOl,  46  Stat.  1000, 

, )in  Act  of  February  23.  1929.  45  Stat,  1256  (Indians  of  State  of 
Oregon),  amended  by  A«t  of  June  14,  1932,  47  Srat.  807  ; Act  uf  Deccinbi 
23,  1030,  40  Stat.  108,3  (Middle  Urefton  ur  Warm  Springs*  Tribt*)  ; A«n. 
of  August  20,  1935,  49  Stat.  B91  (luilianis  in  Oregon)  ; Act  of  September 
3,  1935,  49  Stat,  1985  (Mcnoinineo),  amended  by  Act  of  April  8.  1988, 
52  Stat,  208, 

123  Act  of  June  25.  1910,  36  Stnt.  829  (Chippewa), 

v^Aet  of  October  1,  1890.  26  Stat,  636  (Shawnee,  Delaware,  ami 
frendtnep  of  Cherokee  NatluJi),  ahtefideil  by  Act  of  July  6,  5892.  27  Slat. 
86.  See  BlnekfCnth*‘v  v Uni  ted  States,  190  tJ,  S.  368  (1903)  ; Act  of 
March  3,  1891,  26  Stat.  089,  1021  ( Pottawatomie)  - 

i-‘ Act  of  February  25,  ISM),  25  Sint.  GDI  (Old  Settlers  or  Western 
Cherokee)  ; Ast  of  June  6.  1900.  81  Stat.  672  (Fori  Ha  15  Indian 
Reser  vatin  n ) . 

125  Act  of  March  3,  1881,  21  Stat.  504  (Choctaw  Nation),  See  Ohoetmo 
Nation  y.  United  Staten,  11!)  \L  S.  1 (1S86)  ; Act  uf  March  19.  1890, 
20  Stnt,  24  (Pottawatomie). 

ho  Act  of  January  fiF  1 025,  43  Stnt,  730  (Yankton  Sioux), 
is?  Act  of  January  28.  1893,  27  Stilt,  42U  (New  York  Indians), 

,M  Act  of  January  28,  1893,  27  Stat.  426  (New  York-  IndiasinV. 

. Act  of  April  4,  1950.  36  Stat.  200,  284  (Sioux), 
isii  Act  of  March  S,  1919,  40  Stat.  1310  (Cherokee  Natta), 
i3i  Act  of  March  3.  1901f  31  Stnt.  1058,  1C78. 

as  Act  of  March  3,  1891.  26  Stnt.  989,  1021  (Fottnwntbnil'e!)  ; Act  of 
June  22,  1910,  36  Stilt.  580  (Om»hu)  ; Act  of  February  11.  19520,  41 
Stilt.  <04  (Fort  Berthold  Indians)  ; Act  of  May  26.  1920,  41  St  At,  623 
(K)aiuntb,  etc.)-  amended  by  Act  of  Mnv  15.  11)36,  49  Stat.  1276.  See 
Klamath  Indium  V.  United  States,  296  U.  S,  244  (1935)  and  United 
States  v-  Klamath  Indiana,  304  LR  S.  119  (1938)  ; Act  of  June  3.  1920, 
41  Stab  738  (Sioux)  amended  by  Act  of  June  24,  1920,  44  Stat,  764; 
Act  of  February  6,  1921,  41  Stat,  lOOT  (Osage  Nation)  ; Act  of  March 

13,  1924,  43  Stnt,  21  (Indians  hi  Montana,  Idaho,  and  Washington), 
amended  by  Act  of  February  3,  1031,  4'b  Stnt.  1069 ; Act  of  May  20, 
1924,  43  Stat,  333  (Seminole),  amended  by  Joint  Resolution  of  May  19, 
1926,  44  Stat,  568.  Joint  Resolution  of  February  1.0,  1920,  45  Stat,  1229, 
and  Act  of  August  16,  1937,  50  Stat,  000  ; Act  of  May  24.  1024,  43  Stnt, 
1391  (Creek),  amended  by  Joint  Resolution  of  May  1*R  1926,  44  Stat,  068, 
Joint  Resolution  of  February  19,  1920,  45  Stat,  1229,  and  Act  of  August 
1BP  1937,  50  Stat.  650,  See  United  States  v.  Creek  Nation,  295  IJ.  S. 
103  (1935)  ; Act  of  June  7,  1924,  43  Stnt.  537  (Choctaw  and  Chickasaw), 
amended  by  Joint  Resolution  of  May  19,  1926,  44  Stat.  568,  Joint  Reso- 
lution of  February  10.  1929,  45  Stat.  1229  and  Act  of  August  16,  1037, 
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in  the  right,  is  jnrfiinptl  l hath  ‘parties  to  appeal  to  the 

Supreme  Cmirr.14* 

Go  Slat  r.r.-1  ; Ai*t.  of  June  7.  5 024,  4ft  Star  U44  (^toekh  ridge)  ; Art  of 
Fi-hruury  ",  tO’Jft.  4ft  Sr  at.  Sl’2  D<  1n.--nr*  Indians . * Act  of  FVbrun  ry  12, 
lf)2n,  4ft  Hist.  .shij  (Indians  in  State  nf  Washington)  ; Act  iff  March  3, 
4ft  Hi  sit  l i ft  ft  (Kansas  «r  Kr?w  < a nie?id»d  by  Act  of  LVhritgvy  2:1. 
liiftft,  45  Sup , 1208 ; Art  of  May  14  1920,  4*4  St  at  555  (Chippewa), 

at  i*ntlwl  hy  .Vt  <*f  April  II.  1928,  4G  Hiol.  423,  Ai*i.  of  May  IS.  iH2S. 

4T,  Hr  at,  fiiH.  Act  nf  j mu.  1M,  ifts-l.  48  Stftt.  070,  Acl  of  May  15„  2930, 

4 St  Htiit,  7272,  a ini  Joint  Resolution  of  Jn.m  22,  193G,  40  S*at.  TStfO ; 
Art  of  July  2,  1026.  44  Stat.  SOI  i Potlnwaroniir)  ; Act  of  July  R,  1026. 
44  Sffit,  807  ft’rmv),  amended  hy  Joint  Resolution  of  August  15.  1935, 
Srat.  (155:  Av.t  nf  March  2.  2027,  44  Hint.  1203  (AffslBlUMnc). 
ajTRirndi'd  by  Joint  fRwduifon  of  June  n.  1031),  46  Sttif,  331  ; Act  nf  Mu  roll 
.V.  1027,  44  Still,  1349  (Shoshone  Tribe  of  Wind  Silver  KrttorviKinal.  See 
Shushojie  Tribe  V,  United  Staten,  299  U.  S.  476  (1937)  ; Act  of  February 
2'tJ.  1920,  45  Stal.  3240  (NVz  Perce);  Art  of  Pebiuruy  28.  1020,  45 
Hi  it  f _ 1407  (Shoshone)  t Art  of  December  23,  34)30.  46  Stilt,  3 033  (Middle 
Oregon  or  Warm  SprhigN  l i Aft  nf  April  25.  3082’.  47  Stilt.  387  (Cherokee), 
a in  ••tided  by  Act  of  June  10,  1984.  48  Sfnt,  97  2. 

Ant  of  March  8.  TH81,  21  Stiif,  504  (Choctaw).  Hoe  QSochttc 

y tit  ion  v.  ( it  (Ted  states,  lift  J',  8.  I t JKKIi-  ; Ad  of  March  30,  ItfiiO. 

20  Sfaf.  24  (PoUawntornin)  : Act  nf  October  1.  1800.  26  Star..  630 
s Hhiiwrirf*.  Delaware,  and  ffoedf/nm  nf  Cherokee  Nation),  amended  liy  Act 
nc  July  <h  18 02,  27  S'fnt,  86.  See  Bfarfc'rftfJtor  v United  Mate*.  190  U.  S. 

MftOit)  ; Art  of  March  ",  pdtl,  26  Stnt.  !)8ft,  1021  {P«itiiWfltu!nii,>  ; 
Ad  >y'-  Mar  eh  2.  1 Kftr>.  2S  St  at.  876.  808  p ’hod  aw  nud  Chickasaw).  See 
(>■/<.  vi  AV-wtoa  v.  Chortaw  olid  Ch  ivko  sate  Nation,  179  IT.  S.  404  (1900)  ; 
Act  of  6.  3000,  31.  Sfat.  672.  680  (Fort  Hall  Tmllnn  Reservation)  : 

Ad.  pf  Mm  mb  3,  1003,  22  Sint.  082.  tO  H>,  10U.  Sec  United  states  v. 
Cherokee  Antiott,  002  tJ,  fr.  301  < 1006V  ; Act  of  Mutch  i,  i007,  34  Sfat. 
1055  (Sue  nml  Fox)  ; Act  of  February  15,  1900,  35  Stat.  619.  See 
(i fitted  Staten  V.  Mill c L»V  ffhljlpvitatt,  200  XT.  S.  498  (1013)  ; Act  of 
June  22,  301 0,  *56  Stiv.t,  580  (fin  in  ha  tribe),  See  United  Stair.H  V,  Omahtt 
Tribe  uj  Indian*.  258  U-  8-  275  (192ft)  ; Aeit  of  June  25,  1910.  3U  Stilt. 
820  (Chippewa)  * Act  of  April  11,  101G6  3ft  Stnt,  47  (Sfisseinn  ami  Walipe- 
fon  Sinus).  See  Hi  Out?  Tndian*  v.  United  States  58  C.  CIS.  302  (1923), 
o£Tt.  flon.  275  I*.  S<  528  and  Sioup  India  tin  v.  United  ; States,  277  U. 'S, 
424  (1928/  ; Act  of  March  3.  3919,  40  Stnt,  3316  (Cherokee*  Naliovn; 
Act  of  Feb7n?\ry  11  „ 1920,  4J  .Stnt,  404  (Fort  Beittafthl  Indians)  : Act 
of  April  28,  4 i Slat.  585  • o,<va  tr.oc^  aioendcd  b.V  Aci.  of  Jnr.’uif;; 

11.  1929,  43  Slat.  1673$  A*‘t  of  hf^y  26,  1920.  41  Slat.  623  (Klamalii, 
>‘tc. ) , aih<?i¥*k’(f  by  Aei  SOhiy  15..  ii»t>36,  *^9  Sint.  1276,  Sue  Kiomiil  - 
iVtu/ians  v.  United  State#.  u-’-fC  XT,  s,  244  (5#35)  and  United  States  v. 
KU/math  Indiana.  304  V.  S.  i*H»  (1938A;  Act  Juno  2.  41;  Htnt, 

738  ’ Sioux),  amended  by  Act  of  Juno  24,  1926-.  44  St  At.  764  : Act  of 
February  c,  1021,  41  Stnt.  1097  iOHiigo  Nueion)  ; Act  of  March  19,  1924, 

43  Stat,  27  (Cherokee),  amended  by  Joint  Keaolution  of  May  10,  1926, 

44  Stat,  568,  Joint  Heaolufiou  of  lfabriutry  10,  3929.  45  Slat,  4229,  At;i 

of  June  36.  I9R4,  48  Staf,  972,  and  Act  of  Aiigimt  10.  1037,  50  Stnt, 
650 1 Act  of  May  20,  1924,  43  Stat.  183  (.Staminola) . Amended  by  Joint 
Resolution  of  May  19,  1926,  44  Stnt.  JV*int  Resolution  of  February 

10,  1920,  45  Stat.  1229.  and  Act  nf  August  16,  3937,  50  Stat.  650;  Act 
of  Mny  24,  1924.  43  Slat.  139  (Crock),  n men  fled  hy  Joint  Rejoin  firm  of 
May  39.  1926.  44  Stat,  068,  Joint  Resolution  oi  February  1ft,  1929,  40 
Stat,  1229,  and  Act  of  August  16,  1937,  GO  Stat,  059,  Sec  E7utfcd  States 
y.  Creek  Nation,  295  XL  S,  103  {1935)  ; Act  of  June  7,  1924.  43  Stnt,  537 
(Cliocluw  and  ChlcknHUw),  amended  by  Joint  Resolution  of  May  19, 
1926,  44  Stat.  568,  Joint:  Resolution  of  February  19,  1920,' 45  Stat.  1220, 
nud  Act  of  August  iO,  1937,  50'  Stilt.  650;  Act  of  June  7.  1024>  43  Sti\t, 
644  (St oekb ridge)  ; Act  of  January  9,  1925.  43  Stat,  729  (Ponca)  ; Act 
of  February  7,  1925,  43  Stat,  812  (Delaware  Indians)  ; Act  of  March  3, 
1025,  43  Smt.  3133  (Kansas  or  Raw),  amended  hy  Act  of  February  23, 

1029,  45  Sint,  1258,*  Act  of  May  24,  192G,  44  Stat.  S&5  (Chippewa), 

amended  liy  Act  of  Aprit  11.  1928,  45  Stat,  423,  Act  of  May  IS,  1928, 

45  Stat,  601,  Act  of  June  18,  1934,  48  Stat.  979,  Act  of  May  15,  1936, 

49  Stat,  1272,  and  Joint  Resolution  of  Juno  22,  1936,  49  Stat,  3826  ; Act 
of  July  2,  1926,  44  Stat.  801  (Pottawatomie)  ; Act  of  July  3,  1926,  44 
Stnt.  807  (Crow),  amended  by  Joint  Resolution  of  August  16,  1935,  49 
Stnt.  655;  Act  of  March  2,  1927,  44  Stat,  1263  (Assiniboiae) , amended 
by  Joimt  Resolution  of  June  9,  1930,  46  Stat.  531 ; Act  of  March  3,  1927, 
44  Stat.  1349  (Shoshone  tribe  of  Wind  RivCr  Reservntlon) . See  87io.s'/itmc 
Tribe  v.  United  States,  299  U.  S.  476  (1937)  ; Act  of  May  18,  1928, 
4G  Stat,  602  (Indians  of  California)  ; Act  of  December  17,,  192$,  45  Stat, 
1027  ( Winnebago)  ; Act  of  February  20.  1920,  45  Stat,  1249  (Near  Fereo)  ; 
Act  of  December  23,  1930,  46  Stat,  1033  (Middle  Oregon  or  Warm 
j^pH-Ugs  tribe)  * Act  of  March  3,  1931,  46  Stat,  1487  ^Pillager  Bands  of 
Chippewa)  ; Act  of  August  26,  193G,  49  Stat,  801  (Indians  in  State  of 
Oregoin)  : Act  of  August  30,  1935,  49  Stat,  1049  (Chippewa)  ; Act  of  June 
28,  1938,  52  Stat.  1212  (Chippewa). 


In  many  jiusLatuvs  Hit*  ju;-i?d.!tiion  of  tlu*  court  is  limited  to 
i-,:rrot*H  fn  which  tho  olulrn  hr.  * hir  Iierefofonr  hot-n  < to  terminal 
hy  the  Court  of  (luinbr  or  tin*  Sopmno  Court.1"4 

In  Homo  insfivnces  Congross  luis  imHiorlzcil  Hi.ihniission  to  the 
Pmirt  of  CltiiiiiH  of  Indian  claims  thereloforo  sotlh’d  and 
ar]ju;^Iod.IS- 

y*>  far  ?is  rdniins  nf  imlivnluals  ugaiimf  Tndinn  fribi's  or  ininn- 
hefs  llii-roirf  an*  nmt’e'HM'd.  it  is  uiny»R*stii>iiithh*  that  Cougrt^a 
may  voter  nm-h  vlsiim^  to  Mir  Court  of  Claims  or  any  other  tribunal 
and  vest  tii  that  nmrl  smrJi  gonorai  <ir  iitnUecl  jurisdioltmi  ns  It 
shall  suf>  fii,  and  may  smllmrlzit  tin*  United  StsMos  to  hr  5UR.de  a 
party  dofendafr?  to  the  pi*orrer3ings.,3fl  Jnrlsdtotlonal  stjUvdeH  of 
(his  nut urt*  arc  not  h)frC<iUCiif,,f,T  anil  the  J^iiiriHilietinn  conferred 
hy  Midi  Hfatnfr.H  uikui  the  Court  of  Chums  m itsfially  pxpn^yed 

lni  A t of  February  11.  V320,  41  Sfnt.  404  (Fort  Bert  hold  Indiiins)  ; 
A iff  of  Mny  26,  1926.  41  Stnt,  623  (Kbimntli.  etc.),  amended  by  Art  of 
Mny  .15.  1 936,  49  Stat,  1276,  free  Kiaituith  Indiana  V.  Un ited  Siaiptf. 
J0d  IT.  fr,  244  11935)  and  United  Stairs  V,  lifOinuth  Indifists,  304  U,  S. 
1 L’o  ( l :>3H ) ; Aid  of  June  3,  1920,  41  Riivt,  738  ( Sioux)  amended  by  Act 
of  .Time  2t,  192(k  44  Khit.  764;  Art  nf  March  1.9,  1924,  43  Stub  27 
(Cherokee),  am  ended  by  JojSnt  Itesolntbm  of  May  lft,.  1926.,  44*  Stat.  56&, 
Joint  Resolution  oi*  February  tft.  Ift2f.l,  4.5  Stnt.  122ft,  Act  nf  June  16. 
1934,  4S  Hiiit,  972,  and  Aet  of  August  US.  1937..  Hft  Stitt.  650'.;  Act  of 
May  2ft.  1924.  43  Stat.  ];?3  (S^esniliole) , ir.mduied  by  Joint  Ifc^Sf>lU4iou  of 
May  1ft.  1926,  44  Slat,  368,  .Tend  Iiesoftdirm  ef  February  1ft,  lfl?29,  45 
Slati  F22t).  and  Aft  of  August  16,  1937,  5ll  Hfws,  63ft;  Aet  of  Mj*y  24. 
192-1,  43  Htal.  13ft  ft’reeJt),  auiejlded.  by  .DdiR  IbeniduHim  tif  May  lft, 
1926.  44  Stal,  56ft,  Joint  ItoaOlullOtt  of  IVbrusir.v  10,  1 ft2ftr  45  Stat.  172ft, 

Uml  Act  of  August  tft.  1937,  SO  Stat,.  650.  Hue  United  States  y.  Creek 

Nation,  295  U.  H.  103  (1935)i  * Act  of  June  7,  1.924,  43  Brat.  537  (Choctaw 
nud  ChirkitBJiw).  nmemkH}  by  Joint  llesohil  Uar  of  May  1ft,  1926,  44  5f?tiXf. 
568,  Joint  Resolution  February  19.  11*29,,  45  fttat.  122ft,  and  Art  Of 
August  1ft,  1937.  GO  Stnt.  056:  Act  c#f  Jume  7.  1024,  43  frtmL  1H4 
(StocUbridgo)  : Act  of  Mfty  14  lOtift;  44  HJaft-  555  (Chippewa),  nm^ridetd 
by  Act  of  April  IJ.  1&28,  45  Stirtr,  423.,  Act  of  May  18.  1.028,  45  Siat,  Cftl, 
Act  of  June  18.  1934,  4H  Hint.  ftTll*  Art  of  M-e.v  In,  llKiti.  41)  Stiitt..  1272, 

aud  Jv.diit  Reset 1 :‘,>n  of  Juaa  22,  1030,  4ft  Hi  nt.  1826 ; Act  of  Jilly  2, 
102ft,  44  Slid , i ( Pottawatomie ) ; Art.  <►£  ,R.v5y  ft,  11)26,  44  SSfil.t.  807 
_ (C'niw).  arne'ided  by  Joint  Itosuiitt  b/,n  of  August  15,  1930.  41T  S?utt  ti55  ; 
Act  if  Mnrrt)  2.  1927,  44  Stat.  1263  ( AHsihiboiiiti) , aiumil«d  by  Joint 

Resolution  of  June  ft.  1930*  48  Stat.  Gfti  ; A<*t  of  March  1927,  44 

Hun.  1340  (Shoshone  trilm  of  Wind  River  th'servatlon).  Sim  Shoshone 
YVrbr;  v.  United  Stuies.  20ft  U,  S,  47ft  (1037;  ; Act  of  December  17,  1928, 
45  Stnt,  1027  (Winnebago)  ; Act  of  April  2G,  1032,  47  Stnt-  137 
(Cherokee),  amended  by  Art  of  .tunc  16>  15H34.  4S  Stat,  972  * Act  of 
February  28.  1029,  45  Stnt.  1407  (Slrasliniw)  ; Art  of  August  36,  1035. 
4ft  Sin i » lUtft  (Ciuppewa). 

*35  Act  or  February  7,  1925,  43  Star.  812.  ng  amended  Murcli  .3,  1927, 
44  Stnt.  1358  : “The  said  courts  shall  cotfudder  such  claims  de  r?ovo 
* * * and  without  regard  to  nny  decision,  finding,  or  settlement 

hereto  fore  hud  in  respect  of  any  such  claims construed  in  Delaware 
Tribe  V.  United  States,  72  C.  Cls,  483  (1931)  ; f«f.  525;  74  C.  Cls.  308. 
Act  of  March  3,  1881,  21  Stnt*  504.  Under  a treaty  of  1S55\  11  Stat, 
(III,  a determination  had  been  made  by  the  Senate  and  account  was 
vtated  by  the  Secretary  of  the  Interior.  The  act  authorized  the  court 
'"to  review  the  entire  question  of  differences  do  novo”  and  declared  that 
the  court  “shall  not  be  os  lopped  by  any  nctloii  had  or  award  made  by  the 
Senate/’  Construed  In  Choctaw  Nation  v.  United  States,  10  C.  Cls,  243 
(1884)  attd  119  U.  8,  lt  26  (1886). 

Cf.  statutes  authorizing  submission  of  claims  not  theretofore  finally 
settled  and  relcamml : Acts  of  February  11.  1920.  41  St  at.  404;  June  &, 
1920,  41  BUt,  738  ; March  10,  1924,  43  mat,  27;  May  20,  1924,  43  Slat, 
J33:,  May  24  1924*  43  Slat.  130.  Sue  United  States  v_  Creek  Nation, 
29G  U..  S.  163  (1935)  ; Juno  1924,  43  Stat,  3C6  ; June  7,  1924,  43 
Stat.  537  ; Juno  7,  1024,  4B  Sta't.  044;  February  7,  1925*  43  Stat.  812; 
March  3*  1925,  43  Stat,  1133  ; May  14*  1926,  44  Stat.  555  ; July  2,  192G, 
44  Stat.  SOI  v July  3,  1926.  44  Stat.  807  ; March  2»  1927,  44  Stat.  1263 ; 
March  1927,  44  Stat.  1349.  See  Shoshone  Tribe  v.  United  States, 
299  TJ„  S.’  476  (1937). 

um  in  United  States  v.  Gorham , ICG  U.  S,  31ft  (1897),  the  Supreme 
Cotirt  held  that  under  the  Indian  Depredation  Act  of  -March  3,  1S91, 
c.  538,  20  Stat.  851^  the  ‘Court  of  Claims  could  render  a judgment  ngaumf 
the  Uni  fed  States  alone,  when  Hie  tribe  could  not  be  Identified,  and  the 
inability  to  identify  the  tribe  was  stated  In  the*  petition. 

*3T  See  Chapter  14,  sec.  1,  fns.  14—20. 
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in  Huch  language  as  to  4,iuquire  into  and  finally  adjudicate’* im 
to  “hear,  adjudicate,  and  render  judgment”25*  to  “liear,  con- 
sider, and  adjudicate”  140  to  “hears  determine*  end  render  final 
judgment,*' i4J  to  “rehear,  retry,  determine,  and  finally  adjudi- 
cate,,f  1U  to  “rehear  and  reconsider  and  determine  the  motion  filed” 
therein  by  the  claimants,115  or  to  -‘reinstate”  causes  so  far  as  the 
same  pertain  to  the  claim  of  the  claimant,  upon  facts  as  pre- 
viously found  and  returned  by  the  court,  and  is  authorised  to 
enter  judgment  in  said  cause  In  favor  of  the  plaintiff,1*4  or  a 
claim  is  referred  to  the  court  together  with  the  record  or  papers 
in  a previous  cause  formerly  heard  in  said  court  and  the  court 
is  authorized  and  directed  “to  order  proof  to  be  taken”  with 
respect  to  the  claim,145 

In  some  instances  the  court  lias  been  authorised  and  directed 
to  entertain  jurisdiction  In  Indian  depredation  claims1**  or  a 
private  claimant  has  been  authorized  to  prosecute  an  Indian’s 
depredation  claim  pending  in  that  court  ami  to  receive  judgment 
therein/4*  or  the  claimant  is  authorized  to  bring  suit  in  the 
Court  of  Claims  against  the  United  States.1** 

By  section  182  of  the  Judicial  Code,14*  in  any  case  brought  in 
the  Court  of  Claims  under  any  act  of  Congress  by  which  that 
court  is  authorized  to  render  a judgment  or  decree  against  the 
United  States*  or  against  any  Indian  tribe  or  any  Indians,  or 
against  any  fund  held  in  trust  by  the  United  States  for  any 
Indian  tribe  or  for  any  Indians,  the  claimant,  or  the  United 
;’*t  ;ucR,  or  the  tribe  of  Indians,  or  other  party  in  interest  shall 
have  the  same  right  of  appeal  as  Is  conferred  by  the  other 
sectiOBs  of  the  code;  find  such  a right  is  to  be  exercised  only 
within  the  time  and  in  the  manner  that  is  prescribed. 

In  individual:  claims  with  respect  to  Indian  lands  alleged  by 
the  claimant  to  have  been  appropriated  by  the  United  States 
Government  without  right  or  title  thereto,  and  without  authority 
either  in  law  or  in  equity,  the  jurisdiction  is  conferred  on  the 
Court  of  Claims  “to  proceed,  according  to  the  principles  and 
rules  of  both  law  and  equity,  to  find  the  facts”  embracing  the 
amount  that  is  to  be  paid  to  the  claimants,1** 

While  Congress  may  refer  to  the  Court  of  Claims  or  any  other 
tribunal  which  it  may  create  or  designate  any  Indian  claim  for 
adjudication,  it  cannot  refer  such  claim  directly  to  the  Supreme 
Court  for  that  purpose.  The  reason  is  that  under  the  Constitu- 
tion the  original  jurisdiction  of  the  Supreme  Court  extends  only 
to  cases  “affecting  Ambassadors*  other  public  Ministers  and 
Consuls*  and  those  in  which  a State  shall  be  party and 
Congress  can  neither  enlarge  nor  restrict  that  jurisdiction.1*3 
Thus*  it  having  been  early  decided  in  Cherokee  Nation  v.  Qeor ■- 

w Act  of  March  3,  1891,  28  Stab  851,  amended  by  Act  of  January  11, 
1&  15,  38  fi tat.  791,  See  Johnson,  V.  United  States,  160  U.  S.  548  (1896)  ; 
Leighton  v.  United  Mates,  181  U,  S.  291  (1895)  ; Marks  v.  Unite4  States, 
161  XL  §,  297  (1890)  ; Cot  Her  v.  United  Mates,  173  U.  S.  79  (1899)  | 
0omrftfes  Co,  v.  United-  States,  11 B U.  S.  280  (1600)  ; Montoya  v,  United 
States,  ISO  U,  S.  261  (1901)  ; Act  of  February  9,  1907,.  34  Stat.  2411. 

is*  Act  of  May  29,  190S,  35  Stat.  444  , 445.  See  Garland's  Heirs  v, 
GPmcfaiC  Kafiott*  256  U,  S.  439  (1921)  ; Green  v.  Menominee  Tribe,  233 
U,  S.  558  1.1914). 

w Act  of  June  28,  1934,  48  Stab  1467. 

Act  of  May  29,  1908,  35  Stat,  444,  445  ; Act  of  February  6,  1923. 
42  Stat.  1768  ; Act  of  April  4,  1910,  36  Stat,  269,  287. 

Act  Of  April  28,  1918,  39  Stab  1262. 

MS  Act  of  Jane  30,  1902,  32  Stat.  1492,  c.  1348, 

- 144  Act  of  June  30,  1902,  32  Slat.  1492,  c,  1349. 

146  Act  of  February  9,  1883,  12  Stat-  915, 

i«Aet  of  February  9,  1607.  34  Stat.  2411.  Bee  Chapter  14.  gee,  1. 
mi  Act  of  June  6,  1900,  31  Stat.  1617. 
a*  Act  of  June  4,  1SS0,  21  Stat.  544. 

Act  of  March  3,  1911,  38  Stab  1087,  1142,  25  U.  S.  C,  288. 
i£»  Act  of  February  24,  1905,  33  Stat  743,  80S, 

U.  S,  Const.,  Art,  III,  sec.  2,  d.  2. 

s^Afwfcraf  v,  United  States,  219  U.  S.  346  (1911),  And  see  sec,  2A 
<4),  supra. 


giat 153  that  an  Indian  tribe  is  not  a state  in  the  sense  that  this 
word  is  used  in  the  Constitution,  the  Supreme  Court  has  held 
that  Congress  cannot  refer  directly  to  it,  for  adjudication,  the 
claim  of  an  Indian  tribe,  for  that  would  be  to  invoke  a jurisdic- 
tion which  that  Court  cannot  exercise  under  the  Constitution, 
although  the  matter  might  be  referred  to  the  Court  of  Claims  in 
the  first  instance,  and  brought  to  the  Supreme  Court  by  way  of 
appeal  if  the  necessary  congressional  legislation  to  that  end  was 
provided.1*4 

Nor  has  Congress  constitutional  authority  to  enlarge  the  ap- 
pellate jurisdiction  of  the  Supreme  Court  by  allowing  appeals 
from  judgments  of  the  Court  of  Claims  in  cases  not  of  a judicial 
nature,  for  conceding  that  Congress  may  confer  upon  the  Court 
of  Claims  extra-judicial  power  as  it  has  in  numerous  instances, 
yet  the  appellate  jurisdiction  of  the  Supreme  Court  under  the 
Constitution  is  strictly  judicial,  and  any  attempt  on  the  part  of 
Congress  either  to  enlarge  or  to  diminish  that  jurisdiction  would 
be  unconstitutional  and  void*  as  an  encroachment  on  the  judicial 
power  vested  by  the  Constitution  in  that  tribunal,** 

With  respect  to  so-called  moral  claims,  or  claims  based  on  a 
supposed  moral  obligation  of  the  United  States  toward  the 
Indians*  whatever  the  circumstances  under  which  they  may 
arise,  if  they  exist  at  all*  it  is  for  Congress  to  consider  whether 
they  shall  be  recognized,  and  being  political  in  nature  they  would 
seem  to  fall  outside  the  jurisdiction  of  the  courts,15®  It  is  be- 
lieved, however*  that  Congress  may  properly  refer  such  claims  to 
the  Court  of  Claims  for  adjudication. 107  Whether  It  may  also 
allow  an  appeal  from  the  decision  of  the  Court  of  Claims  to  the 
Supreme  Court  is  a question  upon  which  the  Supreme  Court  has 
not  passed.  But  if  Congress  should  provide  by  appropriate  leg- 
islation a definite  standard  upon  which  the  validity  of  the 
claim  could  be  determined  and  proper  relief  afforded  to  the 
parties  to  the  suit  as  a matter  of  law*  there  would  seem  to  be 
no  objection  to  the  allowance  of  the  appeal,  for  then  the  judicial 
power  of  the  United  States  would  be  called  into  play  in  any  ease 
or  controversy  arising  under  such  legislation  and  submitted  to 
the  Court  of  Claims  in  the  first  Instance,  and  the  Supreme  Court 
on  appeal  for  adjudication,  in  other  words*  the  claim  under 
such  legislation  would  be  justiciable  in  nature,  and  therefore 
cognizable  by  the  Court,**8 

183  5 Pet.  1 (1831). 

^Yankton  Si  am  Tribe  v,  77/iffeti  States,  272  V . S.  35X,  356  (102®). 

By  the  Act  of  March  3,  1883,  the  claims  of  the  Hew  York  Indians 
for  the  Value  of  certain  lands  in  Kansas  set  apart  for  them  under  the 
Treaty  of  January  15,  1,833,  7 Stat,  550*  were  referred  to  the  Court 
of  Claims  with  direction  to  report  Its  proceedings  to  the  Senate,  The 
court  reported  the  findings  to  the  Senate  on  January  16,  1892,  and 
thereupon,  on  January  28,  1803*  Congress  passed  an  act  authorizing 
the  Court  of  Claims  “to  hear  and  determine  these  claims  and  to  enter 
up  judgment  as  if  it  had  original  jurisdiction  of.  this  cage  without  regard 
to  the  statute  of  HmitatioBtf”.  with  the  right  of  appeal  by  either  party 
to  the  Supreme  Court.  New  York  Indians  v.  United  States 0 170  XL  S.  1 
(1898),  See  also  see,  2A(2),  supra. 

Muskrat  v.  United-  States,  219  tJ.  S,  346  (1011)  » 0ordma  V,  United 
States,  117  U.  S,  697  (1864),  See  United  States  v.  Old  Settlers,  148  U,  S. 
421,  466  (1893)  ‘ Pam  ta~pee  v.  United  Mates,  187  IT.  S.  371„  383  (1902)  ; 
sec,  2A  (2),  supra. 

See  car.C-s  cited  in  fn.  155. 

237  gee  BuwamUh  Indiana  v.  United  States,  79  C Cls.  530  11934),  cert, 
den.  295  U.  S,  755 ; Slack  feet  Indians  v.  United  Staley  81  C,  Cla  131 
(1935).  These  cages  would  seem  to  hold,  in  egect,  that  in  the 
absence  of  ‘congressional  legislation  the  Court  of  Claims  has  no  power 
to  award  a judgment  based  upon  a moral  claim  by  as  Indian  tribe  or 
tribes  against  the  United  States. 

3®  The  judicial  power  of  the  United  States,  vested  by  the  Con- 
situation  in  the  federal  courts*  embraces  all  controversies  at  a justiciable 
nature*  except  go  far  as  there  are  limitations  expressed  la  that  instru^ 
meat  on  the  genera!  grant  of  judicial  power./-  Konaas  V.  Colorado, 
206  U.  B,  46  (1907).  A ease  or  controversy,  in  order  that  the  judicial 
power  of  the  United  States  may  be  exercised  thereon,  implies  the  exist- 
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Ordinarily  tlio  Supreme  Court  will  not  review  findings  of  facts 
o £ ilu?  Court  of  Claims  159  and  the  opinion  of  the  Court  of  Claims 
will  not  lie  reform!  to  for  the  purpose  of  eking  out,  controlling, 
or  modifying  the  scope  of  The  findings.300  The  Supreme  Court 
has  repeatedly  held  that  the  findings  of  the  Court  of  Claims  in 
an  action  at  law  determine  all  matters  of  fact,  like  the  verdict 


once  of  present  or  possible*  adverse  parties  whose  contentions  sire  sub- 
mitted to  the  court  for  adjiidieaHon,  Chisholm  V*  Georgia,  2 Pall,  410, 
431  (1702),  A case  arises  under  the  Constitution  or  laws  of  the  United 
States,  whenever  its  decision  depends  upon  the  correct  construction  of 
either,  Cuhcru*  V.  Virginia,  0 Wheat,  204,  379  (1821)  ; Osborn  v.  Bank 
of  the  United  States,  9 Wheat.  738  (1824), 

li0  The  Bisseton  d Wuhpcion  Indians  v.  United  States,  20S  U,  S,  56l, 
500  (1908),  citing  McClure  v.  United  States,  130  TJ.  8,  145  (1885)  ; 
District  of  Columbia  V,  Barnes,  397  U,  S.  140,  ld0  (1905), 

**  United  States  v,  £/ios7io«c  Tribe,  004  U,  S.  Ill,  115  (1938),  citing 
Stone  v.  United  States,  164  tJ.  S.  380,  383  (1S96)  ; Luckcnbach  8,  S*  Co. 
v.  United  States,  272  U.  S,  333,  53 D -540  (1928).  Of.  American  Pro- 
peller Co.  v.  United  States,  300  U,  S.  475,  479-480  (1037), 


of  a jury,  and  that  whore  there  is  any  evidence  of  a fact  which 
they  find,  and  no  exception  Is  taken,  their  finding  is  final,1®  Nor 
will  findings  of  mixed  fact  and  law  he  reviewed  by  the  Supreme 
Court  on  appeal  from  the  Court  of  Claims.1 *® 

It  may  be  added  that  after  the  Supreme  Court  has  received 
a judgment  of  the  Court  of  Claims  and  affirmed  it,  the  Court  of 
Claims,  like  any  other  court  whose  judgment  has  been  reviewed 
by  the  Supreme  Court,,  must  give  effect  to  It  and  carry  it  Into 
effect  according  to  the  mandate,  without  variation  or  other  fur- 
ther relief*163 


m Collier  v.  United  Staten,  173  tJ,  R 79  (1899)  : United  States  n New 
Fork  Indians*  173  If.  R 404  (1809)  ; s,  c.  170  U.  S.  1,  170  U.  S,  614; 
Stone  v.  Unttrd  States,  104  U.  8,  380  (1890)  ; Desmare  v.  United  States, 
03  U.  8.  803  (1870)  ; Talbert  y,  United  States,  155  XL  S.  45  (1894). 

102  United  States  v*  Omaha  Indians,  203  U.  S,  275,  281  (1920),  citing 
Hoss  V,  Dag,  232  U.  S.  110,  11G-117  (1914). 

im  Uustern  Cherokee  v.  United  States,  225  U.  8,  572,  582  (1912), 
citing,  In  re  Sanford  Fork  %£  Tool  Go.,  1Q0  tk  8.  247  (1895). 


SECTION  4.  FEDERAL  ADMINISTRATIVE  TRIBUNALS 


While  the  judicial  power  of  the  Federal  Government  is  vested 
by  Article  III  of  the  Constitution  in  the  Supreme  Court,  and  in 
such  inferior  courts  as  the  Congress  may  from  time  to  time  or* 
daUi  and  establish  with  respect  to  eases  therein  enumerated, 
yet  there  are  many  matters  relating  to  the  execution  of  powers 
delegated  to  Congress  by  other  provisions  of  the  Constitution 
which  are  susceptible  of  judicial  determination,  and  these  Con- 
gress may  or  may  not  bring  within  the  cognizance  of  the  federal 
courts,  as  it  may  deem  proper.1*4  That  Congress  may  refer  such 
matters  to  special  tribunals  and  clothe  them  with  functions 
deemed  essential  or  helpful  in  carrying  Into  execution  other 
powers  delegated  to  It  by  other  articles  at  the  Constitution* 
would  8eeni  to  be  beyond  question. 

With  reference  to  the  Choctaw  and  Chickasaw  Citizenship 
Court,  otherwise  known  as  the  Dawes  Commission,  which  was 
originally  created  by  the  Act  of  March  3,  1893, m the  Supreme 
Court  said  In  the  case  of  parte  BakeHte  Oarp.:le* 

* * * It  was  crested  to  hear  and  determine  contro- 

verted claims,  to  membership  In  two  Indian  tribes.  The 
tribes  were  under  the  guardianship  of  the  United  States, 
which  Iff  virtue  of  that  relation  was  proceeding  to  dis- 
tribute the  lands  and  funds  of  the  tribes  among  their 
members.  How  the  membership  should  he  determined 
rested  in  the  discretion  of  Congress.  It  could  commit 
the  task  to  officers  of  the  department  in  charge  of  Indian 
Affairs,  to  a commission  or  to  a judicial  tribunal.  As 
the  controversies  were  difficult  of  solution  and  large 
properties  were  to  be  distributed,  Congress  chose  to  cre- 
ate a special  court  and  to  authorize  it  to  determine  the 
controversies.  In:  Wallace  v.  Adams , 204  U.  R 415,  this 
was  held  to  be  a valid  exertion  of  authority  belonging  to 
Congress  by  reason  of  Its  control  over  the  Indian  tribes. 
(F.  457.) 

When  a matter  hag  been  entrusted  by  an  act  of  Congress  to 
the  exclusive  cognizance  of  a special  tribunal  or  administrative 
officer,  and  the  decision  of  that  tribunal  or  officer  made  exclu- 
sive, the  federal  courts  have  no  jurisdiction  to  reexamine  it 
for  alleged  errors  of  law.  Thus  In  HaXloiviM  v.  Commons?* 
in  which  the  question  Involved  was  as  to  the  jurisdiction  of 
the  federal  courts  under  the  Acts  of  August  15,  1894, and 

164  Murrays  Lessee  v,  Hoboken  Land  and  Improvement  Co.,  IS  Bow 
272  (1850), 

2^Sec.  18,  27  Stat,  812,  645,  aa  amended  by  Act  of  June  id,  1896, 
29  Stat.  321,  339,  340,  And  see  ‘Chapter  5,  see.  0 

^279  U,  S.  43S  (1929). 

1^239  U.  S.  506  ( 1910). 

^ 28  Stat,  288,  t 


February  0S  1901, 506  to  review  a decision  of  the  Secretary  of  the 
Interior  determining  the  heirs  of  a deceased  allottee  under  the 
Act  of  June  ,25,  191<V?'0  the  Supreme  Court,  in  affirming  the 
decree  of  (he  court  below  dismissing  the  bill  for  want  of 
jurisdiction,  said : 

It  to  unnecessary  to  consider  whether  there  was  juris- 
diction wheu  the  suit  was  begun.  By  the  act  of  June  25, 
1030,  c.  431,  30  Stat.  855,  it  was  provided  that  in  a case 
like  this  of  the  death  of  the  allottee  intestate  during  the 
trust  period  the  Secretary  of  the  Interior  should  ascertain 
the  legal  heirs  of  the  decedent  and  his  decision  should  be 
final  and  conclusive ; with  considerable  discretion  as  to 
details.  This  act  restored  to  the  Secretary  the  power 
that  had  been  taken  from  him  by  acts  of  1894  and  Febru- 
ary 6,  1901,  e*  217,  31  Stat.  700,  McKay  v.  Kalyion,  204 
U,  B.  458,  46$  [19071.  It  made  bis  jurisdiction  exclusive 
In  terms,  it  made  no  exception  for  pending  litigation, 
but  purported  to  he  Universal  and  so  to  take  away  the 
jurisdiction  that  for  a time  had  been  conferred  upon 
the  courts  of  the  United  States,1” 

The  judgment  of  a special  tribunal  empowered  to  pass  upon 
judicial  questions  cannot  he  attacked  for  fraud  or  mistake 
unless  the  fraud  alleged  and  proved  is  such  as  to  prevent  a 
full  hearing.  Thus  in  United  States  v.  Atkins 172  the  Supreme 
Court  held  that  the  Dawes  Commission  in  enrolling  a name  as 
that  of  a Creek  Indian  alive  on  April  1,  1899,  whdn  duly  ap- 
proved by  the  Secretary  of  the  Interior  as  provided  by  the 
Act  of  June  10,  iS96,i!a  amounted  to  a judgment  in  an  adversary 
proceeding,  establishing  the  existence  of  the  individual  and  his 
right  to  membership;  that  Such  judgment  was  not  Subject  to 
attack  and  could  not  be  annulled  for  fraud  unless  the  fraud 
alleged  and  proved  was  such  as  to  have  proves  ted  a full  hearing 
within  the  doctrine  approved  in  former  decisions  of  the  Court 1,4 

» 31  Stat.  700. 

170  36  Stat.  855,  25  U,  R C.  372,  373. 

JTl  See  to  the  game  effect  Lane  v.  United  States  es?,  reh  Mickadict  (Nth 
Tiehault,  241  tT.  S.  201  (1816)  ; first  Mom  v.  White  Tail,  270  1).  S.  243 
:i920)  ; United  States  v.  Bowling,  256  U.  S,  484  (1921), 

The  power  to  determine  heirs  given  to  the  Secretary  of  the  Interior 
by  the  Act  of  1910  terminates  when  the  trait  patent  is  terminated  and 
a patent  in  fee  issued.  Larkin  v.  Pmgh,  276  II,  S,  431  (1928) , See 
algo  Brown  v,  Hitchcock,  173  U.  §.  473  (1899)  ; Lane  V.  United  States  ea? 
ret.  M Wkadiet  and  Tiehault,  241  U,  8,  201,  207  at  seg.  (1916)*.  Also  see 
Chapter  5.  eoc,  11C, 

»7S260  C.  R 220  (1922),  See  also  Chapter  5,  sec.  13. 

i^29  Stat,  321.  339,  amending  Act  of  March  3,  1893,  2?  Stat.  612,  945. 

™ See  United  States  v,  Throckmorton,  9g  B,  g„  01  (1878)  ; Fonce  v. 
Burbank,  101  TJ.  S.  514  (1879)  ; HUton  v.  &uvot,  159  U.  S.  113  (1895). 
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Congress  lias  enacted  a considerable  number  of  general  stat- 
utes174 and  a much  larger  number  of  special  statutes  relating 
to  particular  cases  or  areas,37®  which  confer  upon  administrative 

On  control  of  traders,  see  Act  of  May  0,  1832,  3 Stai-  682 ; Act 
<?f  February  18,  1882,  12  55 tat,  33S. 

Os  Settlement  of  claims  for  property  loga  ice  Act  of  March  30,  1S02# 
2 Stat,  139  ; Act  of  June  SO,  1834,  4 Stab  729, 

On  control  over  agricultural  entries  on  surplus  coal  lands  in  Indian 
reservations,  see  Act  of  February  27,  1917,  39  Stab  944, 

On  duties  and  powers  of  “Inspectora/1  see  Act  of  February  14,  1873, 
17  Stab  437,  483. 

On  jurisdiction  over  inheritance  cases,  see  Chapter  5,  aec,  11C; 
Chapter  10,  sec,  10?  Chapter  11,  sec.  8. 

178  Relief  of  persauB  sustaining  damages  from  Sloili  Indian  depreda- 
tloTiH ; Act  of  February  10,  1883,  12  Stat,  652  ^ Act  of  March  3,  1803, 
12  Stab  803, 

Assessment  of  damages  for  railroad  right  of  way  * Act  of  August  2, 
1882,  22  Stat,  I8tf  Act  of  July  4,  1884,  23  Stat.  73,  construed  in 
Cherokee  Nation  v.  Kansas  Railway  47b.,  135  U,  E.  G41  (1895)  ; Art 
of  July  1,  1886,  24  Stab  117 ; Act  of  July  6,  1886,  24  Stat,  124  ; Act  of 
February  24,  1887,  24  Stat.  419*  Act  of  March  2,  1887,  24  Stat.  448: 
Act  of  February  18.  1888,  25  Stat.  35;  Act  of  May  14,  1888,  25  Slat. 
140;  Act  of  May  39,  1888,  25  Stab  102;  Act  of  June  26,  3 888,  25  Stat, 
205  ; Act  of  January  16,  1880,  25  Stab  04?  ; Act  of  February  26,  1889, 
25  Stat.  745;  Act  of  May  8,  3890,  26  Stab  102;  Act  of  September  26, 
1890,  28  Stab  485;  Act  of  October  3,  189Q,  26  Stat,  632  ; Act  of  February 
24,  1891,  26  Stut<  783  ; Act  of  March  3,  1891,  26  Stat,  844 ; Act  of  July  8, 

1892,  2T  Stab  S3.;  Act  of  July  30,  1892,  27  Stab  330  ; Act  of  February  20, 

1893,  27  Stat.  405 ; Act  of  December  21,  1893,  28  Stat,  22  ; Act  of  August 
4,  1894,  28  SUb  220  ; Act  of  March  2,  1S96,  20  Stat,  40  ; Act  of  March  18, 
1896,  29  Stab  69;  Act  of  March  30,  1896,  29  Stat.  80  ; Act  of  April  6, 
ifiOS,  29  Stab  87 ; Act  of  January  29,  1897,  29  Stat,  502 ; Act  of  February 
14,  1898,  30  Slat,  241 ; Act  of  March  30,  1898,  30  Stab  347 ; Act  of  Fete 
ruary  2S,  1899,  30  Stat.  90S  ; Act  of  March  2,  1809,  30  Stab  090.  In 
nearly  all  the  foregoing  cases  assessment  of  damages  i®  to  ho  made  by 
assessors  appointed  for  the  purpose.  In  ibe  last  statute  cited  the 
Secretary  of  the  Interior  is  given  power  to  asacsg  damages  to  the  tribe. 

Awards  for  the  relief  of  certain  Indians : Act  of  March  3,  1873,  17 
Stat.  628, 

Determination  of  atto^aeys,  fees  and  expenses  In  connection  with 
prosecution  of  suits  brought  ia  the  Court  of  Claims  in  behalf  of  Creek 
Notion  V Act  of  May  29,  1028,  45  Stat,  044, 

Individual  claims  of  Indians  based  on  depredations  by  citbsenB  of  the 
United  States  an  Cherokee  Indian  lands:  Act  of  July  13,  1832,  4 
Stat,  576. 

Appointment  of  guardians  and  trustees  for  Indian  minors  entitled 
to  pCHBions  and  bounties : Joint  Resolution  of  July  14,  1870,  16  Stat,  890. 

Citizenship  in  Five  Civilized  Tribes  ; Act  of  Jung  10,  1890,  20  Stab  321. 

Appraisement  and  Bale  of  Winnebago  Indian  lands:  Act  of  February 
21,  1883,  12  Stab  658. 

Settlement  of  disputes  concerning  allotments,  Kansas  or  Knw  tribe 
of  Indians : Act  of  July  1,  1902,  32  Stat.  036,  838,  040, 


authorities  power  to  determine  controversies  arising  out  of 
Indians  relations. 


Determination  of  fairness  of  assessment  Of  lands  of  Indians  subject 
to  drainage  taxations:  Act  of  March  27.  1914,  38  8tab  3iQ  (Five 
Civilized  Tribes). 

Determination  of  membership  of  the  Eastern  Band  Of  Cherokee 
Indiana  of  North  Carolina  : Act  of  Juno  4,  1924,  43  Stitt,  376. 

Determination  of  contests  relating  to  selection  of  allotments  by  mem- 
bers of  I lie  Eastern  Band  of  Cherokee  Indians  of  North  Carolina:  Act 
Of  June  4,  1924,  43  Stat,  376,  3T& 

Detcrminatfon  of  contests  over  ownership  of  so-called  private  laud?* 
claims  against  tribal  lauds  of  the  Eastern,  Band  of  Cherokee  Indians 
of  North  Carolina  : Act  of.  June  4,  i924>  43  Stat.  376,  STS. 

Cancellation  of  allotments  of  land  to  members  of  the  Eastern  Band 
of  Cherokee  Indiana  of  North  Carolina:  Act  of  June  4,  1924:,  43  8Cat, 
376,  379. 

Determination,  of  heirs  of  deceased  members  of  tbe  Easters  Band 
of  Cherokee  Indians  of  North  Carolina  *,  Act.  of  June  4,  1024,  43  Slat. 
376,  380, 

Determination  of  competency  of  members  of  the  Eastern  Band  of 
Cherokees  of  North  Carolina  for  the  purpose  of  making  leases  of  their 
allotted  lands  s Act  of  June  4,  1024,  43  Stat.,  376,  2S0. 

Settlement  of  all  questions  relating  to  enrollooent  and  other  matters 
Involving  dispositions  of  land  and  moneys  o i the  Eastern  Band  of 
Cborokces  of  North  Carolina  : Act  of  June  4,  1924,  43  Stat.  376,  SSI. 

Determination  of  lauds  granted  6f  Confirmed  to  Tuc-blo  Indians  of 
New  Mexico,  title  to  which  had  not  teen  extinguished  excluding  claims 
of  non-Indians  occupying  those  lands  by  adverse  possession ; Act  of 
June  7*  1924,  43  Stat.  638. 

Townsites : Act  of  May  29,  190S,  35  Stab  444,  446  (Choctaw  and 
Chickasaw), 

Distribution  of  funds ; Acts  of  May  20,  1098,  35  Stat.  444,  440,  447 
(Cherokee). 

Sale  of  unallotted  lands  for  school  purposes : Act  of  May  29,  1908, 
35  Stab  444,  447  (Five  Civilized  Tribes). 

Appraisal  and  sale  of  tribal  lands : Act  of  May  20,  1903,  35  Stat, 
444,  447,  448  (Oklahoma), 

Cancellation  of  patents  upon  determinations  of  nonexistence  of 
allottee.;  Act  of  May  29,  1008,  35  Stat.  444,  451  (Yankton  Sioux 
allottee)  * 

Determination  of  land  allotment  to  beirg  of  deceased  Sioux  Indians: 
Act  of  May  29,  1908,  35  Stab  444,  451,  452. 

Return  of  forfeited  money  in  cases  of  error  under  previous  acts;  Act 
of  May  29,  190S,  35  Stat.  444,  45S  (Kidwa-Comanche  and  Aprtcbe). 

Private  claims  against  Chickasaw  tribe  of  Indians ; Act  of  August  15, 
1894,  28  Stat.  280i  312, 

Determination  of  wastefulness  and  squandering  of  income  by  Osage 
Indiana  : Act  of  February  27,  1925,  43  Stat.  10O8,  1009. 

Sale  of  lands  and  disposal  of  funds  by  O&age  Indians;  Act  of  Febru- 
ary 27,  1925,  43  Stat,  1008,  1009-1010. 

Cancellation  of  certificates  of  competency  of  Osage  Indians : Act  of 
February  27,  1925#  43  Stab  1008,  1010. 


SECTION  5,  STATE  COURTS 


In  matters  not  affecting  cither  the  Federal  Government  or  ihM 
tribal  relations,  an  Indian  has  the  same  status  to  sue  and  be 
^□ed  in  state  courts  as  any  other  ditlzem47? 

It  may  be  stated  however,  as  a general  proposition,  that  the 
state  courts  have  no  jurisdiction  in  civil  matters  affecting  the 
restricted  property  or  tribal  relations  of  the  Indians,  unless 

Fell®  Patrick,  145  TJ,  S.  317,  332  (1892).  Ke^uo-e-Mun^ 
puafr  v.  mcCiure,  122  Ind.  541,  23  N.  E.  1080  (1800)  {suit  against 
Indian  on  promissory  note)  \ Stacy  v.  La  Belle , 99  Wig.  520,  75  N,  W. 
60  <i898>  (suit  against  Indian  on  contract);  Missouri  Pac , Rp,  Co,  v. 
Cullera,  81  Tex.  382, 17  S.  W.  19  (IS91)  (cause  of  action  against  railroad 
assigned  by  India®)  commented  on  in  note,  13  h B,  A,  042 ; and  see 
cases  therein  cited.  With  respect  to  tbe  jurisdiction  of  state  courts 
over  & leading  student  of  tbe  subject  declares;  “*  * * 

Indians  are  not  extraterritorial  but  only  subject  to  a special  rule  of 
substantive  law.”  (R  08A  The  same  writer  comments': 

In  civil  matters  the  lacunae  of  federal  legislation  we  jo 
enormous  that  the  general  law,  though  theoretically  inapplicable, 
practically  fills  the  gaps,  subject  to  proof  of [ B.  positive  Indian 
custom  that  varies  the  law.  Thus  federal  legislation  and,  in 
default  thereof,  Indian  custom  rule;  hut  .state  law  practically 
covers  much  of  the  ground,  (W,  Q.RIJe.  The  Position  of  the 
American  Indian  in  the  Daw  of  the  United  States  (19 34)  16  J, 
Comp..  Leg.  78,  92.) 

O ®c.  2A(5)f  supra  £ Chapter  8,  fee,  6, 


otherwise  provided  by  Congress”8  $o  long  at  least  as  the  United 
States  retains  governmental  control  over  them.  This  is  particu- 
larly so  with  respect  to  allotted  lands  and  the  transfer  of  any 

gome  special  statutes  containing  provisions  conferring  jurisdiction 
on  stato  courts  arranged  by  subject  matter  ate: 

Partitions  of  lands  of  Five  Civilized  Tribes : Act  of  June  14, 
ISIS,  40  Stab  606. 

Determination  of  heirs  of  Five  Civilized  Tribes  $ Act  of  June  14, 
1918,  40  Stab  606,  _ , , „ _4  * _ 

Apnrovai  of  conveyances  of  inherited  lands  by  full-blood  Indians 
of  the  Five  Civilized  Tribes ; Act  of  April  10,  J926,  44  Stat.  239. 

Process  for  making  United  States  party  defendant  in  certain 
suits  pending  in  the  state  courts  of  Oklahoma,  and  for  their 
removal  to  the  federal  courts  * Act  of  April  10.  1026,  44  Stet* 
030  240 

Subjecting  person  and  property  of  minor  allottees  of 
Civilized  Tribes  to  state  courts  in  probate  matters : Act  of  May 

27 !dp Dofunuent*4  representative  of  Secretary  of  the  Interior  in 

probate  matters : Act  of  May  27,  1908,  35  Stat.  812*  314. 

United  States  right  to  institute  suit  in  federal  courts  not 
affected  by  jurisdiction  of  state  court  is  probate  matters;  Act 
of  May  27,  1908,  35  Stat,  312*  814-315. 

Compare  the  following  special  statutes  conferring  concurrent  jurist 
diction  on  state  and  federal  courts  ; 

Act  of  February  27,  1925,  43  Stat.  lOQS,  1010  (Suits  against 

gUAct^ tf*Mr2u§?  Stat.  330  (Recovery  of  rents  and 

possession  of  lands— aeneca  Nation), 
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right,  title,  or  interest  thereto  whether  by  way  of  purchase  or 
descent,  including  wills,  partition,  condemnation,  or  judicial 
decree, 11 11  As  pin  tod  by  the  Supreme  Court  In  McKay  v 
Kalyton:  %m 

The  Rivkrrl  vuzc  [1SS  U-  & 432,  485  (1903)]  settled  that 
as  the  necessary  result  of  the  legislation  of  Congress,  the 
United  Shiite  retained  such  control  over  allotments  at 
was  oMsciiUnl  iu  eauso  I ho  allotted  land  to  enure  during  the 
period  in  which  the  hind  was  to  be  held  in  trust  "for  tht 
Hole  use  and  benefit  of  the  allottees”  As  observed  in  tbi 
Ftnjth  cane,  194  IT.  g.  40S  tlty~y u- ts e~m l Me i n v.  Smith , 294 
U,  H,  401,  4HS  (1904)  ],  prior  to  the  passage  of  the  act  of 
1S9-I  [Act  of  August  15,  2S94,  2S  Stat,  286,  amended  by  tin 
Act  of  February  G,  1D01,  31  Stat.  760],  "tiio  sole  authority 
for  sealing  disputes  concerning  allotments  resided  in  tbi 
Heeretnry  of  the  Interior*”  This  being  settled,  it  follow?- 
that  prior  to  the  act  of  Congress  of  1SQ4  controversies 
necessarily  involving  a determination  of  the  title  and  inci- 
dentally of  the  right  to  the  possession  of  Indian  allotments 
while  the  mine  were  held  in  trust  by  the  United  States 
wore  not  primarily  cognisable  by  any  couit,  either  state 
or  Federal,  (P.  46S. ) 

As  to  the  question  of  jurisdiction  to  determine  heirs  and  effee= 
hiatc  a distribution  or  partition  of  allotted  lands,  a distinction 
must  be  noted  as  between  lands  hold  under  a trust  patent  and 
lands  held  under  a patent  in  fee.  As  to  the  latter  it  is  sufficient 
to  noiice  that  after  a fee  patent  has  been  issued  all  question 
relating  to  the  transfer  of  title  to  the  allotted  lands  must  be 
determined  by  the  laws  of  the  state  where  the  land  is  located,401 
The  reason  for  this  is  simply  that  the  allottee  holds  the  laud  in 
his  individual  capacity,  and  as  to  that  land  he  has  become 
emancipated,  and  since  the  land  is  located  within  the  limits  of  the 
state,  the  tribal  laws,  as  opposed  to  the  state  laws,  cannot  reach 
that  bind,182 

As  to  lands  held  by  the  allottee  under  a trust  patent,  It  will  be 
observed  that  the  provisions  of  section  5 of  the  General  Allotment 
Act  are  silent  as  to  the  question  of  jurisdiction  to  determine 
heirs  or  to  effectuate  a partition  of  lands.  Since  Congress  has 
conferred  upon  the  Secretary  of  the  Interior  final  authority  to 
determine  heirs  and  to  effectuate  partition  of  such  lands 1§B  it  is 

1W  “Although  the  federal  right  was  first  claimed  in  the  state  court  In 
the  petition  for  rehearing.  If  the  question  was  raised,  was  necessarily 
involved,  and  wag  considered  and  decided  adversely  by  the  state  court, 
this  court  has  jurisdiction  under  Rev,  Stat.,  § 709, 

“The  United  States  has  retained  such  control  over  the  allotments  to 
Indiana  that,  except  as  provided  by  acta  of  Congress-  controversies 
involving  tlie  determination  of  title  to,  and  right  to  possession  of,  Indian 
allotments  while  the  same  arc  held  in  trust  by  the  United  States  are 
not  primarily  cognizable  by  any  court,  state  or  Federal. 

“The  act  of  August  15,  1894,  28  Stat,  286,  delegating  to  Federal  courts 
the  power  to  determine  questions  involving  the  rights  of  Indians  to 
allotments  did  not  confer  upon  state  courts  authority  to  pass  upon  any 
questions  over  which  they  did  not  have  jurisdiction  prior  to  the  passage 
of  such  act,  either  as  to  title  to  the  allotment,  or  the  mem  possession 
thereof  which  is  of  necessity  dependent  upon  the  title.'-  (McKay  y. 
Kalyton , 204  TL  S.  458  (1907).) 

1^204  U,  S-  458  (1907). 

181  Dickson  v-  Luck  Land  Co.,  242  TF,  S.  371  (1917)  ; United  States  v. 
Waller,  243  U,  S,  452  (1917F  As  to  wills  see  .La  Matte  y,  United  States 
254  U,  a 570  (1921), 

18  ‘ The  judicial  determination  of  controversies  concerning  lands  allotted 
to  Indians  in  severalty  and  held  by  the  United  States  in  trust  for  the 
allottee  has  been  commonly  committed  exclusively  to  federal  courts,  and 
not  to  the  state  courts.  Min  wean  fa  v.  United  States,  305  U.  S.  382  (1939)  ; 
MaKay  v5  Ka Xylan,  204  U,  S,  458  (1007),  yet  after  the  issuance  of  a fee 
patent  in  the  name  of  it  deceased  allottee  under  the  General  Allotment 
Act  of  February  8,  1887,  24  Stat.  388,  as  amended  by  the  Act  of  March 
8,  190$,  34  Stat,  182,  all  questions  pertaining  to  the  title  to  the  allotted 
land  are  subject  to  examination  and  determination  by  the  courts— 
appropriately  those  in  the  state  where  the  land  Is  situated.  And  Sec 
United  States  v.  Waller 3 243  U.  S.  452,  460  (1917),  wherein  the  doctrine 
of  partial  emancipation  is  clearly  recognized.  See  also  and  compare 
Larkin  v.  Faugh,  276  U.  B.  431  (1628). 

*&Aet  of  June  25.  1910,  38  Stat,  855.  Ses  Chapter  5,  me,  11  and 
Chapter  11,  sec.  & 


clear  that  no  court,  state  or  federal,  has  jurisdiction  to  deter- 
mine heirs  with  respect  to  allotted  Indian  lands  while  the  title 
.hereto  remains  in  the  United  States,184  Nor  has  any  court, 
whether  state  or  federal,  any  jurisdiction  to  partition  or  dis- 
iributo  such  lands,159  And  the  same  is  true  as  to  lands  allotted 
o Indians  under  foe  simple  patents  subject  to  restrictions  upon 
alienation  without  the  approval  of  the  Secretary  of  the  Interior 
or  some  other  federal  agency  selected  by  Congress  for  the 
purpose.1** 

^ McKay  y.  Kalyton , 204  U.  S,  458  (1907)  ; Little  Bill  y.  Swanson,  64 
Wash.  650,  117  Pnc.  48 i (1911)  ; Gray  V.  McKnight,  75  Gkls.  268,  183 
Pac.  489  (1919). 

The  federal  courts  first  assumed  jurisdiction  in  matters  involving 
inheritance  of  Indian  lands  after  the  passage  of  the  Act  of  August  15, 
1894,  08  Stat.  280,  as  amended  by  the  Act  of  February  6,  1901,  31  Sint, 
760.  25  l).  S.  C.  345,  providing  that  one  who  claimed  to  have  been 
unlawfully  denied  or  excluded  from  any  allotment  to  which  he  claimed 
lawfully  to  bo  entitled  under  any  treaty  or  act  of  Congress,  might  com- 
mence and  prosecute  or  defend  any  action,  suit,  or  proceeding  in  relation 
to  his  right  thereto  la  tho  proper  circuit  court  (district  court)  of  the 
United  States,  and  that  the  judgment  or  decree  of  any  such  Court  in 
favor  of  any  claimant  should  have  the  same  effect,  when  properly  certi- 
fied to  the  Secretary  of  the  Interior,  ns  Lf  such  allotment  had  been 
allowed  and  approved  by  him.  This  act,  however,  did  not  apply  to  the 
Five  Civilized  Tribes,  nor  to  any  lands  within  the  Quapaw  Indian  Agency, 
Rut  clearly  the  purpose  of  this  act  was  not  to  confer  jurisdiction  upon 
the  federal  courts  in  matters  of  inheritance  or  descent  as  such  * its  pur 
pose  had  reference  merely  to  the  right  of  nn  Indian  to  sue  in  IIiorc 
courts  for  an  original  allotment,  McKay  y.  Kalyton , 204  U.  S,  458 
(1907)  ; and  cf . Sloan  y.  United  States,  193  XL  S,  614  (1904),  Aa  to  the 
determination  of  heirs  the  Act  of  1901,  with  Its  i©0!  amendments,  if 
applicable  at  all,  was  repealed  by  the  Act  of  June  25,  1910,  86  Stat.  853. 
conferring  jurisdiction  in  such  matters  upon  the  Secretary  of  the  Interior, 
Bond  v.  United  States,  1S1  Fed.  613  (C.  C.  Ore.  1910)  j FeUAta^Takot  v. 
United  States,  i‘88  Fed,  387  (C,  C,  Idaho  N,  D,  1911)  \ Farr  v.  Colfax, 
197  Fed.  302  (C,  C,  A.  9,  1912).  The  Act  of  1910  did  not  repeal,  how- 
ever, the  Act  of  1894,  nor  the  amendatory  act  of  1901  with  respect  to  the 
right  of  Indians  to  sue  in  the  federal  courts  for  an  allotment  United 
States  v.  Payne,  264  U,  B.  446  (1924)  ; First  Moon  v.  TFftifa  fall,  270 
0.  S-  243  (1026).  Nor  did  the  Act  of  1910  make  new  law  respecting  the 
Jurisdiction  of  tho  Secretary  to  determine  heira,  since  ij  was  merely 
declaratory  of  the  previously  existing  law.  Bee  Kaltowm  v.  Commons, 
239  U.  S.  506  (1916).  And  neither  the  Act  of  1894,  nor  the  Act  of  1001 
affected  the  authority  of  the  Secretary  of  the  Interior,  but  only  gave  to 
(he  federal  courts  concurrent  jurisdiction  in  such  matters.  Daugherty 
V.  McFarland,  40  S.  B,  i,  36®  N.  W.  148  (1918).  The  method  and  pro= 
cedure  adopted  by  the  Secretary  of  the  Interior  In  exercising  hig  author- 
ity under  the  Act  of  1910  Is  thus  stated  in  his  decision  in  the  Grace 
Cox  case,  42  L.  t>.  493,  48M  (1913)  i 

The  Secretary  Of  the  Interior  la,  as  it  were,  counsel  for  both 
plaintiff  and  defendant  as  well  as  judge  upon  the  bench.  He 
does  not  wait  for  a case  to  be  brought  before  him,  but  on  the 
contrary*  institutes  the  necessary  proceedings  through  his  rep- 
resent ativeg  in  the  field,  collects  the  necessary  evidence  which 
may  be  in  the  form  of  decrees  of  the  State  courts,  ex  parte  or 
interrogatory  affidavits,  etc.,  and  renders  bis  decision  on  legal 
and  equitable  grounds.  The  act  of  [of  June  25,  1910]  defining  me 
scope  of  hia  duties  specifically  provides  that  bis  decisions  shall 
be  under  "such  rules  and  regulations  as  he  may  prescribe ?*  It 
is  evident,  therefore,  that  the  Secretary  is  not  ‘‘bound”  by  the 
decisions  or  decrees  of  any  court  in  Inheritance  matters  affecting 
Indian  trust  lands,  and ’that  it  rests  entirely  In  his  discretion, 
from  the  evidence  submitted,  as  to  the  determination  of  Indian 
heirs. 

l4s  Daugherty  V.  McFarland,  40  8,  0,  1,  106  N.  W.  143  (1918)  : United 
States  v,  Bellm,  182  Fed.  161  (€,  C,  E.  D,  Okla,  1910).  And  sec 
McKay  v,  Kalyton , 204  U.  S*  458  (1907),  In  the  RgRm  case,  auprs, 
it  was  held  that  the  proviso  in  the  General  Allotment  Act  adopting  the 
laws  of  descent  of  the  state  was  merely  for  the  purpose  of  providing 
a.  rule  by  which  the  heirs  should  be  determined,  and  the  partition 
statutes  Were  adopted  only  go  far  as  they  provided  for  a division  Of 
the  land  in  ease  the  heirs  could  not  agree  to  hold  it  in  common,  and 
there  was  no  Intention  of  abrogating  the  trust  in  any  ease,  and  the 
clause  “except  as  herein  otherwise  provided"  excluded  the  application 
of  a provision  of  a state  partition  statute  authorizing  a;  sale  of  the 
land  where  it  could  not  be  advantageously  divided  ; and  such  a sale  of 
land  in  the  Indian  Territory,  although  under  an  order  of  court  based 
on  the  Kansas  statute,  was  null  and  void, 

310  Partition  of  Indian  lands  constitute  an  "alienation"  within  the 
meaning  of  federal  laws  imposing  restrictions  thereon.  Coleman  v. 
Battiest,  65  Okla.  'll,  162  Fae.  786  (1917)  % Lewi*  v.  GtUard,  70  Gkta. 
231,  173  Pac.  1136  (1918),  la  Bysmbaoh  v,  Naharkey,  114  Oklas  217, 
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A suit  for  the  possession  of  allotted  Indian  lands  lustitiited 
under  state  laws  is  not  within  the  jurisdiction  of  the  state  courts 
regardless  of  the  merits  of  the  controversy  so  long  as  the  title 
to  those  lands  is  in  the  United  States,137  That  state  courts  have 
no  jurisdiction  lo  entertain  a suit  for  the  condemnation  of 
allotted  Indian  lands  held  by  the  United  States  in  trust  for  the 
allottee  unless  such  jurisdiction  is  specifically  conferred  by  fin 
act  of  Congress  has  been  settled  by  the  Supreme  Court  in  Minna - 
nut tt  v.  United  Slates,  decided  in  1030, ^ and  the  saniL  rule  applies 
in  eases  involving  tribal  lands,130  With  respect  to  lands  allotted 
in  several ty  to  Indians  while  the  title  remains  in  the  United 
Slates  it.  is  to  bo  observed  that  under  the  second  paragraph  of 
section  3 of  tho  Act  of  March  3,  1001,100  such  lands  may  be  con- 
demned for  any  public  purpose  under  the  laws  of  the  state  or 
territory  whore  they  are  loeaUxi  “in  the  same  manner  ns  land 
owned  In  fee  may  he  condemned,”  and  the  money  awarded  as 
damages  is  to  he  paid  to  the  allottee.  Bat  this  provision  does  not 
nudmrizo  a suit  in  the  courts  of  a state  to  condemn  such  land; 
it  merely  authorizes  condemnation  for  “any  public  purpose  under 
the  laws  of  the  State  or  Territory  where  located.”  lW 

The  fact  that  such  a suit  may  have  been  removed  to  a federal 
court  on  petition  of  tho  United  States  and  that  a stipulation  may 
have  been  entered  into  by  its  attorney  in  relation  thereto  is 
without  legal  significance,  for  where  jurisdiction  has  not  been 
conferral  by  Congress  no  officer  of  tho  United  States  has  power 
in  give  to  any  court  jurisdiction  of  a suit  against  the  United 
States.1"5 

As  ■Congress  bns  not  given  its  consent  to  the  institution  of  a 
rondemnnMon  suit  of  this  sort  in  the  state  courts,  the  federal 
courts  are  therefore  without  jurisdiction  upon  its  removal  for 
the  jurisdiction  of  the  federal  court  upon  such  removal  is,  in  a 
limited  sense,  a derivative  jurisdiction  and  where  the  state  court 
lacks  jurisdiction  of  the  subject  matter  or  of  the  parties,  the 
federal  court  acquires  none,  although  in  a like  suit  originally 
brought  in  a federal  court  it  would  have  had  jurisdiction.100 


246  Pad,  G03  (1026),  modifying  opinion  110  Okla.  2G7,  236  Pne,  019 
(1025),  a device  in  partition,  rendered  by  the  United  States  Court  for 
the  Western  District  of  tho  Indian  Territory,  of  inherited  land  between 
fuihblood  citizens  of  the  Crock  Nation  was  bold  to  bo  void  for  wont 
of  jurisdiction  of  the  subject  matter  since  section  22  of  the  act  of 
Congress  of  April  26,  1908,  34  Stat,  137,  restricted  the  inherited  land 
of  f ulb blood  citizens  of  Creek  tribe  against  alienation  and  the  decree 


in  attempting  to  partition  the  land  was,  in  effect  “on  alienation”  of 
certain  portions  of  the  land  away  from  certain  heirs  and  vesting  the 
t i 1 1n  in  other  heirs, 

^See  McKay  v.  Kalyton,  204  tJ,  B.  45S  (1907),  In  that  ease  tho 
Supreme  Court  said  i 

The  suggestion  made  in  argument  that  the  controversy  he_re 
presented  involved  the  mere  possession  and  not  the  title  to  the 
allotted  land  is  without  merit,  since  the  right  of  possession 
asserted  of  necessity  is  dependent  upon  the  existence  of  an 
equitable  title  In  the  claimant  under  the  legislation  of  Congress 
to  the  ownership  of  the  allotted  lands.  Indeed  that  such  wag 
the  case  plainly  appears  from  the  excerpt  which  we  have  made 
from  the  concluding  portion  of  the  opinion  of  the  Supreme 
Court  of  Oregon.  , , _ 

Because  from  tho  considerations  previously  stated  ws  are 
constrained  from  the  conclusion  that  the  court  below  was  with- 
out jurisdiction  to  entertain  tho  controversy,  we  must  not  be 
considered  as  intimating  an  opinion  that  We  dorm  that  the  prin- 
ciples applied  by  the  court  in  disposing  of  the  merit  of  the 
case  were  erroneous.  (P.  469,) 


*w  305  U.  S,  382. 

383  See  United  States  v,  OolVQfd , 89  F,  2d  812  {C,  G,  A.  4,  1937). 
lw  31 'Shit.  105S,  1083-1084, 

Jf i n ncsota  v.  United  States* *  305  U,  S,  382,  3S9  (1939). 

™ Minnesota  v.  Untied  States,  305  U,  §,  3§2,  388  (1939),  citing 
"Case  v.  Terrell,  11  Wall.  199,  202;  Carr  t.  United  States,  98  XL  S, 
433,  430-439;  Finn  v.  United  States,  123  U,  3.  227,  232-233*  Stanley 
V,  Schwalby,  162  U.  S,  255,  270;  United  States  v.  Garhutt  Oil  Co., 
302  U,  S,  528,  533—035,”  (P,  380.) 

Minnesota  v.  United  States,  305  U.  S,  882,  389  (1939),  citing : 
*» Lambert  Run  Coal  Co , v.  Baltimore  & Ohio  R . Co.,  258  U,  S.  377, 
383  : General  Investment  Go.  V,  Lake  Shore  d Jf.  S.  Ry.  Co.,  260  TJ. 
261,  288,”  (F-  389.) 


o 
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The  controlling  principle  which  prevents  a court,  whether  state 
or  federal,  from  exercising  nny  power  or  jurisdiction  to  adjudi- 
cate any  matter  involving  the  transfer  of  any  right,  title,  or 
interest  in  or  to  restricted  allotted  Indian  lands  is  that  the 
Uni  tod  States  in  the  exercise  of  its  plenary  and  exclusive  power 
over  the  Indians  and  their  property  may  adopt  such  measures  as 
it  may  deem  necessary  and  proper  for  their  welfare  and  protec- 
tion164 and  the  state  courts  without  legislative  authority  have  no 
power  or  jurisdiction  to  interfere  with  or  circumvent  those 
measures1"6  Consequently  the  mere  foot  that  the  lands  involved 
in  a suit  brought  in  a state  court  may  have  been  allotted  to  an 
Indian  is  not  sufficient  to  oust  the  state  court  jurisdiction.  It 
must  also  appear  that  such  lands  are  either  held  by  the  United 
‘ States  in  trust  for  the  allottee  or  his  heirs,  or  tlmt  they  are  sub- 
ject to  restrict  ions  against  alienation  under  some  act  of  Congress 
or  treaty  of  the  United  States  with  the  Indians*.  It  is  to  be 
observed,  also  in  this  connection,  that  the  mechanics  of  a suit 
in  court  require  that  the  facts  showing  the  existence  or  non- 
existence  of  jurisdiction  shall  appear.  Thus  if  the  hill  makes 
out  a case  within  the  jurisdiction  of  the  court  that  jurisdiction 
is  not  ousted  or  defeated  merely  because  the  defendant  may 
allege  in  its  answer  that  the  land  or  other  property  is  restricted, 
for  that  only  puts  in  issue  the  determination  of  a fact  upon  which 
the  court  necessarily  must  pass  in  order  to  determine  whether 
it  can  proceed;  and  if  the  court’s  decision  on  that  issue  is  in 
favor  of  the  defendant  the  suit,  of  course,  must  be  dismissed  for 
want  of  jurisdiction ; otherwise  the  court  may  proceed  to  judg- 
ment, and  that  judgment,  unless  appealed  from  and  reversed 
by  the  appellate  court,  will  be  binding  on  the  parties,  whether 
tho  decision  is  right  or  wrong.106 

The  United  States,  however,  would  not  be  concluded  by  such 
judgment  if  it  were  not  a party  to  the  suit  or  did  not  give  its 
consent  thereto,197 


IM  See  United  State  a v.  Ricker  t,  IS  8 U.  S.  432  (1003)  ; ffce.hman  v. 
United  States,  524  U.  S.  413  (1012). 

w Tidal  Oil  Qo.  v,  Flanagan , 87  Okla.  231,  209  Fac,  729  (1922),  writ 
of  error  dismissed,  203  U,  S,  444  (1024)  ; Cotton  v.  McClendon,  128  Okla, 
48,  201  Fac.  150  (1927)  ; Bilby  v.  Malone , 3 30  Okla.  217,  2G6  Fac,  760 
(1928)  ; Brink  y.  Candid,  78  Okla.  189,  187  Fac,  223  (1919),  cert,  den, 
253  IJ.  S.  403  (1920)  ; Miller  v . Tidal  Oil  Co.,  106  Okla,  212,  233  Fac, 
690  (1925)  ; Southwestern  Surety  Ins.  Co,  v,  Farr  ins,  118  Okla.  13S, 
247  Fac.  392  (1926). 

s»e  Jurisdiction,  after  all,  is  a matter  of  power  and  covers  right  and 
wrong  decisions,  Fauntleroy  v,  Lum,  210  U,  S-  230,  234^235  (1908)  ; 
Burnet  v.  Logntomcs  T,  Alvarez,  226  U.  S.  145,  147  (1912).  Even 
in  cases  where  the  jurisdiction  of  the  court  depends  upon  the  subject 
matter  it  has  repeatedly  been  held  by  the  Supreme  Court  that  if  the 
allegations  of  the  bill  or  declaration  make  a claim  that  if  well  founded 
is  ^-itliin  the  jurisdiction  of  the  court,  it  is  within  that  Jurisdiction 
whether  well  founded  or  not.  Hart  y,  Keith  VattiUvtitte  Eschmtge,  262 
0.  S.  271,  278  (1923)  ; Louisville  & Nashville  R,  R.  Go.  v.  Rice,  247 
U,  S.  201,  203  (1918)  \ Geneva  Furniture  Manufacturing  Go.  v.  S. 
Karpcn  d Bros.,  238  U.  S.  254,  258  (1915)  ; The  Fair  V,  Kohler  Die  d 
Specialty  Go.,  228  II.  S,  22,  25  (1913),  In  Geneva  Furniture  Manufacture 
ing  Go,  v,  8,  Karpcn  £ Bros,,  supra,  the  Supreme  Court  said  that  juris- 
diction is 

* * * the  power  to  consider  and  decide  one  way  or  the  other 

ns  the  law  may  require,  and  is  not  to  be  declined  merely  because 
it  Is  not  foreseen  with  certainty  that  the  outcome  will  help  the 
plaintiff.  (P.  259.) 

And  in  Hart  v,  Eeith  Vaudeville  Exchange,  supra,  the  Supreme  Court 


said  * 


The  jurisdiction  of  the  District  Court  Is  the  only  matter  to  be 
considered  on  this  appeal.  That  is  determined  by  the  allegations 
of  the  bill,  and  usually  if  the  bill  or  declaration  makes  a claim 
that  if  well  founded  is  within  the  jurisdiction  of  the  Court  it  is 
within  that  jurisdiction  whether  well  founded  or  not.  <F.  273,) 


Bowling  v.  United  States , 233  U.  S.  528  (1914)  ; Prlvctt  T.  United 
States,  206  U,  8,  291.  (1021)  ; Sunderland  V,  United  States,  2G6  U,  S,  226 
(1934),  See  and  of.  United  States  v,  Logan,  105  Fed,  240  (C.  C.  Ore, 
1900)  ; United  States  v.  Candelaria,  271  tJ,  B.  432  (1926)  ; United 
States  v.  Mashunkasliey,  72  F.  2d  847  (C,  C.  A.  10,  1934).  rebearig.  den. 
73  F,  2d  487  (C.  C,  A.  10,  1934),  cert.  denT  294  U,  S.  724  (1935), 
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Of  course,  if  It  appears  from  the  record  that  the  court  had  no 
jurisdiction,  the  judgment  must  he  regarded  eg  absolutely  void"* 
and  may  he  attacked  either  directly  or  collaterally.180 


Where  Indian  territory  within  the  physical  boundaries  of  a 
state  has  been  excluded  from  the  state  by  treaty  and  statute,  the 
state  courts  hare  no  jurisdiction  even  over  non-IndfauB  thereon,"0 


**  Elliott  V.  Fiersol,  1 Pet.  328  (1828)  ; Williamson  v.  Barry,  49  CL  S. 
4Qr>  (1800)  ; In  re  Sawyer,  324  U,  S,  200  (IS 88)  ; Hath  v.  Union  Vat 
Bank,  58  Okia.  604,  1G0  Pae,  505  (1916)  ; .Morgan  V.  Marcher*  81  Okia 
230,  IDT  Pftc,  433  (1921)  ? Winona  Oil  Co.  v . Barnes f 83  Okia.  248,  200 
Pac,  981  (1921)  ; C&fiile  v.  Vat.  Oil  £ Development  Oo  83  Okia  °0i 
Par  377  (19*1).  ' ’ 

^Umted  States  v.  Bellm,  182  Fed.  161  (C.  C.  E.  D.  Okia  1910)  * 
Lcwi*  v.  Dillard,  70  Okia,  23P,  173  Pac.  1186  (1918)  ' Winona  Oil  Co . v’ 


Okia.  127,  246  Pae.  603  (1926). 

A court  having  jurisdiction  over  the  subject  matter  and  the  parties, 
is  competent  to  decide  questions  arising  as  to  its  own  jurisdiction,  and 
its  decisions  on  such  questions  are  not  open  to  collateral  attack.  Ex 
^ *569  (1B11),  citing  Dowell  v.  Applegate, 

IOt  U-  3-^7  (1894),  and  Him  v,  Morse,  218  TL  49S  (3910) 

J^Harkness  v.  Hyde,  gg  U.  S 476  (1878),  qualified  in  Langford  v, 
MontmtK  102  U.  S.  145  (I860) 


SECTION  6.  TRIBAL  COURTS 


Th.it  an  Indian  tribe  has  power  to  confer  upon  its  own  courts 
jurisdiction  over  controversies  involving  Indians  Is  a proposition 
supported  by  authorities  which  have  been  already  analyzed,201 
That  “full  faith  and  credit”  are  due  to  decisions  rendered  by 
tribal  courts  In  cases  properly  within  their  jurisdiction,  is  a 
second  basic  principle  in  the  field  of  civil  jurisdiction  which  is 
supported  by  authorities  elsewhere  analyzed.203  There  remains 
the  question  how  far  the  power  to  confer  upon  tribal  courts  such 
jurisdiction  has  been  actually  exercised. 

This  is  a matter  on  which  there  are  few  federal  statutes,  the 
question  having  been  left  primarily  to  the  action  of  the  tribes 
themselves.  One  of  the  few  federal  statutes  which  refer  to 
tribal  jurisdiction  over  civil  cases  is  section  22&  of  title  25  of 
the  United  States  Ccde.50^  This  statute  provides  that  where 
injuries  to  property  are  committed  by  an  Indian,  application  for 
redress  shall  be  made  by  the  appropriate  federal  authorities  “to 
the  nation  or  tribe  to  which  sueh  Indian  shall  belong,  for  satis- 
faction” It  has  been  noted  by  the  Solicitor  for  the  Interior 
Department  *"•  that  this  provision  assumes  that  the  Indian  tribe 
has  the  means  of  compelling  return  of  stolen  property  or  other 
forms  of  satisfaction  where  its  members  have  violated  the  rights 
of  non-Indians. 

Apart  from  this  general  statute,  special  provision  has  been 
made  by  federal  law  with  respect  to  the  tribal  courts  in  the 
Indian  Territory,  The  juribdiotioh  of  these  courts,  both  in  civil 
and  in  criminal  matters,  over  Indians  belonging  to  the  same 
tribe,  was  specifically  recognized  by  the  Act  of  May  2,  189b,*05 
which  provided  for  a temporary  government  for  the  Territory  of 
Oklahoma  and  enlarged  the  jurisdiction  of  the  United  States 
court  in  the  Indian  Territory, 

Under  sections  30  and  81  of  this  act,  the  exclusive  jurisdiction 
preserved  to  the  judicial  tribunals  of  the  Indian  nations  In  all 
civil  and  criminal  eases  is  limited  to  those  cases  in  which  “mem- 
bers of  said  Nations”  are  the  sole  parties,  which  creates  an 
ambiguity  as  to  the  meaning  of  the  words  “only  parties”  or 
“sole  parties.”  This  ambiguity,  however,  was  dispelled  by  the 
Supreme  Court  in  the  case  of  Alberty  v.  United  States**  In 
this  connection  the  court  said  : 

The  real  question  as  respects  the  jurisdiction  in  this 
case  is  as  to  the  meaning  of  the  words  “sole*'  or  only 

201  See  Chapter  7,  sec,  9, 

^Sec  Chapter  7,  sec.  9 ; Chapter  14,  sec,  8. 

S.  § 21q8,  derived  from  Act  of  June  30,  1834,  sec.  17*  4 Stat.  729 
731,  amended  Act  of  February  28,  2859,  sec.  8,  11  Stat  888,  401. 

**  5o  L D.  14,  63  (1934). 

106  28  Stat.  81.  The  relevant  provision®,  apes.  30  and  31,  are  quoted 

in  Chapter  18.  sec.  4,  

*n08  tr,  S.  499  (1898). 


parties.  These  words  are  obviously  susceptible  of  two 
interpretations.  They  may  mean  a class  of  actions  as  to 
which  there  is  but  one  party ; but  as  these  actions,  if  they 
exist  at  all,  are  very  rare,  it  can  hardly  be  supposed  that 
Congress  intended  to  legislate  with  respect  to  them  to  the 
exclusion  of  the  much  more  numerous  actions  to  which 
there  are  two  parties.  They  may  mean  actions  to  which 
members  of  the  Nations  are  the  sole  or  only  parties,  to 
the  exclusion  of  white  men,  or  persons  other  than  mem- 
bers of  the  Nation ; and  as  respects  civil  cases  at  least, 
tins  seems  the  more  probable  construction.  (P.  503.) 

Under  section  6 of  the  Act  of  March  1,  ISSD,^7  creating  the 
United  States  court  in  the  Indian  Territory,  that:  court  had 
jurisdiction  of  a suit  brought  by  a citizen  of  the  United  States 
who  had  become  a member  and  citizen  of  the  Chickasaw  Nation 
against  another  citizen  of  that  nation  "5 

The  termination  of  the  authority  of  the  tribal  courts  of  the 
Five  Civilized  Tribes  is  elsewhere  discussed** 

A typical  provision  of  a contemporary  Indian  code  relating  to 
civil  jurisdiction  is  the  following  provision  from  the  tribal 
code  of  the  Rosebud  tribe  :m 

The  Superior  Courts  of  the  Rosebud  Sioux  Tribe  shall 
have  jurisdiction  of  all  suits  wherein  the  defendant  is  a 
member  of  the  tribe  or  tribes  within  their  jurisdiction, 
and  of  all  other  suits  between  members  and  non-members 
which  are  brought  before  the  Courts  by  stipulation  of 
both  parties.  * * * 

In  general,  tribes  which  have  not  adopted  ordinances  of  their 
own  on  the  subject  and  which  have  Courts  of  Indian  Offenses, 
are  governed  by  the  following  regulation  of  the  Department  of 
the  Interior : 811 

Courts  of  Indian  Offenses  shall  have  jurisdiction 
of  all  suits  wherein  the  defendant  is  a member  of  the  tribe 
or  tribes  within  their  jurisdiction*  and  of  all  other  suits 
between  members  and  nonmembers  which  are  brought 
before  the  Courts  by  stipulation  of  both  parties.  * * * 

Judgments  in  civil  cases  rendered  by  Courts  of  Indian  Offenses 
may  be  satisfied  out  of  restricted  Indian  monejrs  at  the  order 
of  the  Secretary  of  the  Interior,  and  such  judgments  are  con- 
sidered lawful  debts  in  probate  proceedings  held  by  the  Interior 
Department  or  by  Courts  of  Indian  Offenses.215 


307  25  Stat.  783,  784. 

mRo1t  v.  Burney,  168  U.  S.  218  (1897). 

208  Bee  Chapter  23,  see,  6. 

Ordinance  No.  4,  adopted  April  8,  1937,  approved  by  superintendent 
April  13,  1937,  approved  by  Secretary  of  the  Interior,  July  7,  1937 
Bosehud  Tribal  Court  and  Code  of  Offenses,  Chapter  0 see  1. 

211  25  C.  F.  E.  161.22. 

313  25  a F.  E.  161.26. 
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The  peculiarities  of  federal  Indian  law  with  respect  to  the 
Pueblos  of  New  Mexico  arise  primarily  from  the  peculiar  status 
which  was  accorded  to  the  Pueblos  under  Spanish  and  Mexican 
law.  It  is  necessary,  therefore*  in  order  to  understand  the 


present  legal  status  of  these  Pueblos  to  allude  to  certain  basic 
principles  developed  prior  to  the  acquisition  of  New  Mexico  by 
the  United  States. 


SECTION  L STATUS  OF  PUEBLOS  UNDER  SPANISH  LAW 


When  the  Spaniards  entered  the  Bio  Grande  Valley  in  the 
sixteenth  century  they  found  certain  Indian  groups  or  com- 
munities living  in  villages  and  these  Indians  they  designated 
“Indies  Naturales’1  or  “Indies  de  los  Pueblos*’  to  distinguish 
them  from  the  “Indies  Barbaros/’  by  which  term  the  nomadic 
and  warlike  Indians  of  the  region  were  designated.  The  In- 
dians who  were  called  Pueblo  Indians  were  not  of  a single 
tribe  and  they  had  no  common  organization  or  language.  Each 
village  maintained  Us  own  government,  its  own  irrigation  sys- 
tem, and  its  own  closely  integrated  community  Ufe. 

From  an  early  date  the  Spanish  Government  enacted  legis- 
lation to  protect  the  lands  of  the  Pueblos  from  trespass.  Grants 
were  made  to  the  individual  Pueblos  for  the  purpose  of  defining 
and  protecting  the  boundaries  of  pueblo  lauds.  The  general 
practice  developed  of  fixing  Pueblo  boundaries  at  one  league  in 
each  of  the  cardinal  directions  from  the  central  church.  Thus 
each  grant  normally  comprised  4 square  leagues  or  17,712  acres. 
The  policy  of  the  Spanish  Government  towards  the  Pueblo  In- 

iThe  phrase  “Pueblos  Of  New  Mexico”  is  commonly  used  to  designate 
the  Rio  Grande,  Pueblos,  which  at  the  present  time,  comprise : 

Acoam,  Coehiti,  Isleta,  Jcmez,  Laguna.  Namhe,  Foioaque, 
Picurls,  Sand  in,  San  Felipe,  San  Ildefonso,  San  Juan,  Santa  Ana, 
Santa  Clara,  Santo  Domingo,  Taos,  Tesuque,  Zia. 

The  Euni  Indians  of  New  Mexico  and  the  Hopi  Indians  of  Arizona 
are  classed  as  Pneblo  Indians,  anthropologically,  but  administratively 
and  politically  they  have  frequently  been  excluded  from  rules  and 
laws  applicable  to  the  Rio  Grande  Pueblos,  For  this  reason  they 
are  not  considered  within  the  scope  of  this  chapter  except  as  particu- 


larly noted,  . 

The  Pueblo  of  Pecos,  nearly  extinct  in  fact,  was  merged  with  toe 
Pueblo  of  Jemez  by  the  Act  of  June  19,  1936,  49  Blat-  1528.  A similar 
legislative  merger  of  the  Pueblos  of  Pojoaqne  and  Nambe  was  recon,- 
minded  in  a report  on  the  "Status  of  Pueblo  of  Fojoaque"  submitted 
on  November  3,  1932,  by  George  A.  H.  Fraser,  Special  Attorney. 


aiiliis  of  New  Mexico  is  set  forth  and  documented  in  a recent 
study  of  “Pueblo  Indian  Land  Grants  of  the  ‘Rio  Abajo,’  New 
Mexico"  (1939)  by  Herbert  O.  Brayer  of  the  University  of  New 
Mexico,*  from  which  the  following  summary  of  the  status  of 
the  Pueblos  is  excerpted  : 

1.  The  Pueblo  Indians  of  New  Mexico  were  considered 

wards  of  the  Spanish  crown. 

2.  The  fundamental  legal  basis  for  the  Pueblo  land 
grants  lies  in  the  royal  ordinances.  The  1689  grants,  pur- 
porting to  convey  land  to  the  Indians,  are  spurious. 

3.  Only  the  viceroy,  governors,  and  cftptains-general 
could  make  grants  to  the  Indians,  and  only  these  officials 
had  the  authority  to  validate  sales  of  land  by  the  Indians. 

4.  All  non-Indians  were  expressly  forbidden  to  reside 
upon  Pueblo  lands. 

5.  The  Spanish  Government  provided  legal  advice,  pro- 
tection, and  defense  for  the  Indians.  Provincial  officials 
had  the  authority  to  appeal  eases  directly  to  the  audieu- 
cias  in  Mexico. 

6.  The  Indians  had  prior  water  rights  to  all  streams, 
rivers,  and  other  waters  which  crossed  or  bordered  their 
lands. 

7.  The  Pueblo  Indians  held  their  lands  in  common,  the 
land  being  granted  to  the  Indians  in  the  name  of  their 
pueblo. 

The  most  important  of  the  Spanish  laws  governing  the  Pueblo 
Indians  are:  the  Act  of  March  21,  1551,*  providing  that  the 
Indians  should  not  live  separated  in  the  mountains,  deprived 
of  spiritual  and  temporal  benefits,  but  should  all  be  brought  to 

aTbe  University  of  New  Mexico  Bulletin  No.  334,  p,  16. 

a Recopilaclon  de  las  Indlas,  law  1,  title  2,  book  6. 
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live  in  villages  (Pueblos)  ; the  Acts  of  December  1,  1573,  and 
October  10,  1618, 4 defining  the  areas  and  rights  of  the  Pueblos ; 
the  royal  eedula  of  June  4,  1687,  authorizing  the  viceroy  and 
president  of  the  royal  aiidioncia  to  define  the  areas  of  land 
granted  to  the  Indians  and  increasing  the  amounts  hitherto 
granted  ; which  is  in  turn  amended  so  as  to  reduce  the  areas 
In  question,  by  the  royal  cedilla  of  July  12,  1695;  the  statute5 
requiring  sales  of  laud  and  of  personal  property  by  Indians  to 
be  made  before  a judge  with  prescribed  formalities;  the  decree 
of  February  23,  1781,  prohibiting  unlicensed  sales  of  real  prop- 
erty by  Indians;  the  decree  of  January  5,  1811,  for  the  protec- 
tion of  Indians  in  their  person  and  property;  and  Decree  31 
of  February  9,  1811,  guaranteeing  to  the  Indian  and  Spanish 
residents  of  New'  Spain  full  political  equality  with  the  European 
Spaniards.0 

Through  this  course  of  legislation  one  finds  the  same  problems 

4 Recop!  la  cion,  law  g.  title  3,  book  G. 

s Eecopilncion,  law  27,  title  1,  book  6- 

•Thcae  laws  are  translated  and  discussed  In  chaps.  7 and  g of  Halle 
Laws  of  Mexico  (1885). 


that  are  dealt  with  by  Congress  in  the  Pueblo  Lands  Act  of 
June  7,  I9245r  The  Indians  complain  that  the  areas  of  land 
granted  them  by  the  central  government  are  infringed  upon  by 
their  non-Indian  neighbors.  The  non-Indian  neighbors  claim 
that  lands  which  they  have  acquired  and  improved  in  good  faith 
are  subsequently  claimed  by  the  Indians.  The  central  govern- 
ment is  grieved  to  find  that  white  ranch  owners  ‘'are  encroach- 
ing upon  the  lands  of  the  latter  (Indians),  taking  the  same 
away  from  them,  either  by  fraud  or  violence,  by  reason  of  the 
poor  Indians  abandoning  their  houses  and  settlements,  this 
being  what  the  Spaniards  long  for  and  aim  at.”  s Through  the 
language  of  rill  the  law’s  and  decrees  enacted  for  the  protection 
of  the  Indians  there  runs  an  Implicit,  recognition  that  past  laws 
to  achieve  this  protection  have  not  been  adequately  enforced, 
and  the  implicit  hope  that  move  adequate  enforcement  will 
attend  the  new  legislation. 

* 43  Stat.  636.  See  aec.  4c, 

8 Royal  eedula  June  4,  1687,  translated  In  Hall,  Laws  of  Mexico  (1885) 

p.  64. 


SECTION  2.  THE  PUEBLOS  UNDER  MEXICAN  RULE 


The  stains  of  the  Indian  under  Mexican  rule  is  well  sum- 
marized in  the  opinion  of  the  Supreme  Court,  of  the  Territory 
of  New  Mexico,  in  Territory  v-  Delinquent  Taxpayers*  In  that 
case  the  court,  after  noting  that  the  Pueblo  Indians  “seem  to 
have  been  considered  by  the  Spanish  as  wards  of  the  govern- 
ment,  and  entitled  to  special  privileges  and  protection/7 8 *  went 
on  to  declare,  per  Parker,  J.  : 

But  a complete  change  took  place  in  the  status  of  these 
people  when  Mexico  threw  off  the  Spanish  yoke.  Among 
those  engaged  In  that  struggle  for  independence,  this 
Aztec  race  far  outnumbered  the  Mexicans  and  its  suc- 
cess was  due  in  a large  measure  to  their  efforts.  It  was 
but  natural  and  fitting  that  in  the  formation  of  the  new 
government  they  should  take  a prominent,  if  not  a leading, 
part,  and  that  they  should  be  placed  upon  an  equal  foot- 
ing as  to  all  civil  and  political  rights.  And  so  we  find 
that  the  revolutionary  government  of  Mexico,  February 
24,  1821,  a short  time  before  the  subversion  of  Spanish 
power,  adopted  what  is  known  as  “The  Plan  of  Iguala” 
(Iguala  was  the  place  of  the  revolutionary  army  head- 
quarters), in  which  it  is  declared  that:  “All  the  inhabi- 
tants of  New  Spain,  without  distinction,  whether  Euro- 
peans, Africans  or  Indians,  are  citizens  of  this  monarchy, 
with  the  right  to  be  employed  in  any  post  according  to 
their  merit  and  virtues;77  and  that:  “The  person  and 
property  of  every  citizen  will  be  respected  and  protected 
by  the  government.”  I Ordenes  y Decretos,  by  Galvan, 
page  3 ; U.  S.  v.  Ritchie,  17  How.  (U.  S. ) 524,  538;  U.  S.  v. 
Lucero,  supra  [1  N.  M 422  (1869)]. 

The  same  principles  were  reaffirmed  in  the  Treaty  of 
Cordova,  of  August  24,  1821.  1 Ordenes  y Decretos,  by 

Galvan,  page  6,  and  in  the  Declaration  of  Independence, 
of  October  6,  1821.  Id.,  page  8. 

The  Mexican  congress  thereafter  followed  with  at 
least  four  acts  in  each  of  which  4aThe  Plan  of  Iguala”  was 
uniformly  considered  as  a fixed  principle  of  Mexican  law. 
U.  S.  v.  Ritchie , syprq;  2 Ordenes  y Decretos,  pages  1 
and  92,  and  3 Id.  page  65. 

This  latter  act  was  passed  August  18, 1824,  only  twenty- 
four  years  before  the  Treaty  of  Guadalupe  Hidalgo,  where- 
by we  acquired  this  Territory  and  these  people.  (Pp. 
142-143.) 

The  United  States  Supreme  Court  in  United  states  v.  Ritchie,10 
in  1854,  commented  on  the  foregoing  Meccan  statutes  in  the 
following  terms,  per' Nelson,  J,. 

The  Indian  race  having  participated  largely  in  the 
struggle  resulting  in  the  overthrow  of  the  Spanish  power, 

* 12  N-  M,  139,  76  Pac.  307  (1004). 

ioi7  How.  625.  630—540  (1804). 


and  in  the  erection  of  an  independent  government,  it  was 
natural  that  in  laying  the  foundations  of  the  new  govem- 
ment,  the  previous  political  and  social  distinctions  in  favor 
of  the  European  or  Spanish  blood  should  be  abolished,  and 
equality  of  rights  and  privileges  established.  Hence  the 
article  to  this  effect  in  the  plan  of  Iguala,  and  the  decree 
of  the  first  Congress  declaring  the  equality  of  civil  rights, 
whatever  may  be  their  race  or  country.  These  solemn 
declarations  of  the  political  power  of  the  government  had 
the  effect,  necessarily,  to  invest  the  Indians  with  the  privi- 
leges of  citizenship  as  effectually  as  had  the  declaration  of 
independence  of  the  United  States,  of  1776,  to  invest  all 
those  persons  with  these  privileges  residing  in  the  country 
at  the  time,  and  who  adhered  to  the  Interests  of  the  colo- 
nies. 3 Pet.,  99,  121, 11 

The  historian  Brayer  presents  persuasive  evidence15  that  the 
grant  of  citizenship  to  the  Pueblo  Indians,  under  Mexican  rule, 
did  not  dissolve  the  status  of  wardship  or  the  limitations  upon 
land  alienation  established  under  Spanish  sovereignty.  It  would 
be  beyond  the  scope  of  this  work  to  enter  ‘into  this  controversial 
field  of  historical  research,  hut  the  conclusions  of  the  historian 
cited  are  worthy  of  notice : 

1.  That  the  Pueblo  Indians  of  New  Mexico  were  still 
considered  wards  of  the  government  even  though  they  were 
given  the  title  “citizens.” 

2.  Only  the  most  important  of  the  government  officials 
could  authorize  the  sale  of  Indian  lands.  That  the  local 
officials  in  New  Mexico  continued  to  exercise  the  same 
powers  as  they  had  during  the  Spanish  regime  throughout 
the  entire  period  of  Mexican  sovereignty. 

3.  That  the  Spanish  laws  ip  force  previous  to  1821, 
relative  to  the  Pueblo  Indian  and  to  land  policy,  remained 
in  full  force. 

4.  That  because  of  the  laxity  on  the  part  of  local 
officials  during  the  Mexican  period  a great  many  non- 
Indians  were  able  to  obtain  holdings  on  Indian  lands. 
The  legality  of  such  holdings  needs  little  consideration, 
but  the  failure  of  the  Mexican  government  to  take  action 
left  the  problem  up  to  the  United  states  after  1846. 

5.  That  the  title  to  the  Pueblo  lands  remained  in  the 
name  of  the  individual  Pueblos,  and  that  no  individual 
Indian  held  the  title  to  any  portion  thereof,1” 

31  See  also  United  States  v,  J/ttCnrO,  1 N.  M.  422,  428—486  (1869). 

13  Pueblo  Indian  Land  Grants  of  the  “Rio  AbaJo,77  New  Mexico  (1039), 
pp.  18-19. 

** Pueblo  Indian  Land  of  the  “Rio  AbalO,”  New  Mexico  (1939). 

pp.  19-20. 
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SECTION  3.  THE 

liy  Article  3 of  the  Treaty  of  Guadalupe  Hidalgo"  the  resi- 
tents  of  the  territory  ceded  by  Mexico  were  given  the  option  of 
retaining  their  Mexican  citizenship  by  declaring  such  intention 
within  a year  from  the  date  of  exchange  of  ratifications, 

* * * and  those  who  shall  remain  in  the  said  terri- 

tories after  the  expiration  of  that  year,  without  having 
declared  their  intention  to  retain  the  character  of  Mexi- 
cans, shall  he  considered  to  have  elected  to  become  citizens 
of  the  United  States, 

None  of  the  Pueblo  Indians  elected  to  retain  Mexican  citizen- 
ship, according  to  the  opinion  in  the  Lucero  case* 

Colonel  Washington  made  proclamation  requiring  the 
people  to  elect  by  signing  a declaration  before  the  clerk  of 
the  courts  in  the  different  districts*  if  they  wished  to 
retain  tlie  title  and  rights  of  Mexican  citizens.  In  that 
test,  which  is  a public  printed  document,  the  name  is  not 
found  of  a single  Pueblo  Indian ; and  hence,  by  the  express 
terms  of  tlie  eighth  article  of  the  treaty,  they  became 
citizens  of  the  United  States,  as  they  were  previously 
citizens  of  the  Mexican  republic,  (P.  440,) 

While  the  conclusion  that  the  Pueblo  Indians  thus  became 
citizens  of  the  United  States  cannot  be  considered  free  from 
doubt,  in  view  of  the  comment IG  of  the  Supreme  Court  in  United 
states  v,  Sandoval,  “it  remains  an  open  question  whether  they 
have  become  citizens,"  it  would  appear  that  the  historical  evi- 
dence supports  the  claim  that  tlie  Pueblo  Indians  did  enjoy 
citizenship,  both  under  Mexican  and  under  United  States  rule,aa 
It  seems  clear,  in  any  event,  that,  as  Mexicans,  they  were  pro- 
tected by  section  9 of  the  Treaty  of  Guadalupe  Hidalgo  which 
promised,  eventually,  "all  the  rights  of  citizens  of  the  United 
States"  and,  immediately,  "free  enjoyment  of  their  liberty  and 
property." 17 

A*  HISTORY  OF  PUEBLO  LEGISLATION 

For  several  years  following  the  Treaty  of  Guadalupe  Hidalgo. 
Congress  apparently  took  little  notice  of  the  Pueblo  Indians. 
Until  1854,  at  least,  the  local  authorities  appear  to  have  legis- 
lated in  pueblo  matters  with  such  congressional  approval  as  was 
given  by  silence.  The  course  of  this  local  legislation  wns  thus 
summarized  by  the  Chief  Justice  of  the  territorial  supreme  court, 
ill  United  States  v.  Lucero:1* 

* * * General  Kearny,  after  taking  possession  of  New 

Mexico,  eighLw.th  of  August,  1840,  established  a system 
of  civil  government  in  New  Mexico,  organized  courts,  ap- 
pointed judges,  and  convened  a legislative  body,  and  in 
December,  1847,  that  legislative  assembly  passed  the  fol- 
lowing act: 

4 ‘INDIANS, 

“Section  1.  That  the  inhabitants  within  the  terri- 
tory of  New  Mexico,  known  by  the  name  of  pueblo 
Indians,  and  living  in  towns  or  villages  built  on  lands 
granted  to  such  Indians  by  the  laws  of  Spain  and 
Mexico,  and  conceding  to  such  inhabitants  certain 
lands  and  privileges  to  be  used  for  the  common  benefit, 
are  severally  hereby  created  and  constituted  bodies 
politic  and  corporate,  and  shall  he  known  in  the  law 

hy  the  name  of  the  pueblo  da “ (naming  it) 

and  by  that  name  they  and  their  successors  shall  have 
perpetual  succession,  sue  and  be  sued,  plead  and  be 
impleaded,  bring  and  defend  in  any  court  of  law  or 


u Signed  February  2,  1848,  ratification  exchanged  May  30,  1848,  pro- 
claimed July  4,  1848,  9 Stat.  922. 

ib  23i  XL  S,  28,  39  (1913).  See  alio  United  States  v.  Joseph,  94  U.  3, 
614,  618  (1870)  ; Jaeger  y.  United  States,  29  C.  CIS.  172,  173  (1894). 

M Brayer,  op,  dt.  17—18,  23—24, 

« Sc#  £n.  14.  supra. 

1*1  N.  M.  422  <1809). 


equity  all  such  actions,  pleas,  and  matters  whatsoever 
proper  to  recover,  protect,  reclaim,  demand,  or  assert 
the  right  of  such  inhabitants,  or  any  individual  there- 
of, to  any  lands,  tenements,  or  hereditaments  pos- 
sessed, occupied,  or  claimed,  contrary  to  law,  by  any 
person  whatever,  and  to  bring  and  defend  all  such 
actions,  and  to  resist  any  encroachment,  claim  or 
trespass  made  upon  such  lands,  tenements,  or  hered- 
itaments belonging  to  said  inhabitants,  or  any  indi- 
vidual See  Compiled  Laws  of  New  Mexico,  470. 

On  the  tenth  of  January,  1853,  a law  was  passed, 
prohibiting  the  sale  of  liquor  to  Indians,  with  a 
proviso,  "that  the  pueblo  Indians  that  live  among  us 
arc  not  included  in  the  word  Indian See  Compiled 
Laws,  p.  472,  sec.  5,  January  21,  1861,  an  act  was 
passed,  requiring  the  pueblos  of  India  ns  to  work 
acequias  (ditches)  and  highways,  and  extending  the 
act  of  January  13,  I860,  over  the  pueblo  Indians  as  to 
trespasses  of  their  stock  on  the  fields  of  their  neigln 
bors:  See  Id.  470,  471.  On  the  sixteenth  of  February, 
1854,  the  legislative  assembly  of  New  Mexico  passed 
the  following  act,  section  70:  "That  the  pueblo  In- 
dians of  this  territory  for  the  present,  and  until  they 
shall  be  declared  by  the  congress  of  the  United  States 
to  have  the  right,  are  excluded  from  the  privilege  of 
voting  at  the  popular  elections  of  the  territory,  except 
in  the  elections  for  overseers  of  ditches  to  which  they 
belong,  and  in  the  elections  proper  to  their  own 
pueblos  to  elect  their  officers  according  to  their  ancient 
customs."  The  seveuth  section  of  the  organic  act  of 
September  9,  3850,  invests  the  legislative  assembly  of 
New  Mexico  with  the  power  to  legislate  upon  all 
rightful  subjects  of  legislation  consistent  with  the 
constitution  of  the  United  States  and  the  provisions 
of  that  act,  and  further  provided  that  “all  laws  passed 
by  the  legislative  assembly  and  governor,  shall  be  sub, 
ini  tied  to  the  congress  of  the  United  States,  and  if 
disapproved,  shall  be  null  and  of  no  effect." 

As  this  act  of  the  sixteenth  of  February,  1854,  passed  liy 
the  legislative  assembly  of  New  Mexico,  has  never  been 
disapproved  by  congress,  it  must  be  regarded  as  in  force 
In  New  Mexico,  and  deprives  the  pueblo  Indians  of  one  of 
the  dearest  and  most  valued  rights,  the  right  to  be  heard 
by  their  ballots  in  the  selection  of  agents  to  make  laws  for 
their  government.  (Pp,  438-440.) 

By  the  Act  of  July  22,  1854, 10  Congress  provided  for  the  appoint- 
ment of  a Surveyor-General  for  New  Mexico  who  was,  "under 
such  instructions  as  may  be  given  by  the  Secretary  of  tlie 
Interior,  to  ascertain  the  origin,  nature,  character,  and  extent 
of  all  claims  to  lands  under  the  laws,  usages,  and  customs  of 
Spain  and  Mexico  ; * * * shall  also  make  a report  in  regard 

to  all  pueblos  existing  in  the  Territory,  showing  the  extent  and 
locality  of  each,  stating  the  number  of  inhabitants  In  the  said 
pueblos,  respectively,  and  the  nature  of  their  titles  to  the  land. 
(P.  309.)  This  reference  to  "Pueblos"  made  no  distinction 
between  Indian  Pueblos  and  non-Indian  Pueblos. 

The  Pueblo  Indians  are  mentioned  in  the  annual  Indian  De- 
partment Appropriation  Acts  of  August  30,  1852/°  and  July  31, 
1854.iJ  The  former  of  these  acts  contains  this  item  : 

For  defraying  expenses  incident  to  the  visit  of  the  Pueblo 
Indians  and  their  attendants  from  New  Mexico  to  Wash- 
ington, and  to  defray  their  expenses  to  their  homes,  the 
sum  of  seven  thousand  five  hundred  dollars.  (P.  55.) 

The  second  of  the  acts  cited  contains  a provision: 

For  the  expenses  of  making  presents  of  agricultural 
implements  and  farming  utensils  to  the  hands  of  Pueblo 
Indians  in  the  territory  of  New  Mexico,  ten  thousand 
dollars : * * *.  (F  830.) 


»10  Stat.  308. 
®»1Q  Stat.  41. 
10  Stat.  315. 
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Tlie  Pueblo  Indiuns  are  next  mentioned  by  Congress  in  the 
Indian  Department  Appropriation  Act  of  March  3,  1837, 53  which 
contain!  this  provision  ; 

For  expenses  of  surveying  and  marking  the  external 
boundaries  of  Indian  pueblos,  In  the  Territory  of  New 
Mexico,  three  thousand  seven  hundred  and  fiftv  dollars. 
(P.  184.) 

On  December  22,  185S,  Congress  acted  favorably  upon  the 
report  of  the  Surveyor-General  for  the  territory  of  New  Mexico, 
con  firming  pueblo  land  claims  of  the  following  Pueblos:  Jomez. 
Ac  o in  a,  San  Juan,  Pieuri?,  San  Felipe,  Pecos,  Coehiti,  Santo 
Domingo,  Taos,  Santa  Clam,  Tesuque,  San  Ildefonso,  Pojuaque, 
Zia,  Snndln,  Isleta,  and  Nambe,*3 
This  congressional  CGiifirmaiion  of  pueblo  titles  is  subject  to 
the  usual  proviso  “That  this  confirmation  shall  only  he  con- 
strued ns  n relinquish  men  t of  all  title  and  claim  of  the  United 
Staten  to  any  of  said  lands,  and  shall  not  affect  any  adverse 
valid  rights,  should  such  exist.” 

To  tlie  foregoing  list  of  confirmed  pueblo  ekiims  there  was 
added,  in  1869,  the  claim  of  the  Pueblo  of  Santa  Aim.*4  Many 
years  later,  a similar  patent  whs  issued  to  the  Zuni  Pueblo 
Indians.58 

All  that  the  United  States  could  give  was  a quit-claim 
deed,  transferring  to  the  Pueblo  Indians  its  own  share ; it 
could  not  transfer  property  from  one  private  owner  to  an- 
other. 

The  courts  of  the  United  States  would  always  have  ihe 
right,  on  due  consideration  of  all  the  facts  involved,  to 
determine  the  actual  ownership  of  any  given  piece  of 
land.  But  it  lias  never  been  within  the  power  of  either 
the  legislative  or  the  executive  to  change  private  land 
titles.  The  judicial  iiower  alone  could  settle  the  question 
of  the  encroachments  upon  the  lands  of  the  Pueblo 
Indians— encroachments  dating  back  for  centuries,  arising 
partly  from  greed,  partly  from  interrelationship,  partly 
from  flic  need  of  a common  defense  against  “Indins 
bnrbnros,”  Some  of  these  settlers  outside  the  pueblo 
walls  claimed  title  from  Mexican  and  Spanish  grants,  as 
did  the  Pueblos  themselves;  some  had  obtained  their  land 
by  purchase  from  the  Indian  communities;  some  were 
Intruders  pure  and  simple,  no  doubt : some,  beginning 
with  a valid  title,  had  skillfully  enlarged  their  holdings 
by  less  defensible  means.  All  these  problems  came  ns  an 
unhappy  heritage  to  the  new  government  of  the  land.*® 

In  the  Appropriation  Act  of  July  IS,  1870, ^ a sum  is  appro* 
printed  “to  bo  expended  in  establishing  schools  among  the  Pueblo 
Indians,”  and  similar  provisions  reappear  in  later  acts. 

In  the  Act  of  May  29,  1872, 24  the  Indian  Department  Appropria- 
tion  Act  for  3S73,  and  regularly  in  succeeding  appropriation 
acts,59  provision  is  made  for  pay  of  an  Indian  agent  at  the  Pueblo 
Agency.  Thereafter  congressional  appropriations  for  the  work 
of  the  Indian  Department  among  the  Pueblo  Indians  of  New 
Mexico  are  gradually  elaborated. 

In  the  Indian  Department  Appropriation  Act  for  1875, 40  and  in 
subsequent  appropriation  acts,  provision  is  made  for  pay  of  inter- 
preters at  the  Pueblo  agency. 

The  Appropriation  Act  for  1883  * contains  the  following  provF 
sion  embodying  the  first  assumption  of  federal  responsibility  for 
"civilising"  the  Pueblo  Indians: 

For  civilization  and  instruction  of  the  Pueblo  Indians  of 
New  Mexico,  including  pay  of  teachers  and  purchase  of 

23 11  Star  169. 

25  31  stat,  374. 

34  Act  of  February  9,  1869,  c.  26,  15  Stat.  438. 

25  Act  of  March  8,  1933,  q.  438,  40  Stat,  1509, 

20  Seymour,  Land  Titles  In  the  Pueblo  Indian  Country  (1924)  10 

A.  B,  A.  Jour.  36,  88, 

27 16  Stat.  335,  357. 
a*  17  Stat.  165, 

29  See  Romero  v.  United  states,  24  C.  Cla.  831  (1889). 

80  Act  of  June  22,  1874,  18  Stat.  148. 

* Act  of  May  17,  1882,  22  Stat  68, 


seeds  and  agricultural  implements,  seven  thousand  five 
hundred  dollars ; and  of  this  sum  not  exceeding  one  thou 
sand  five  hundred  dollars  may,  in  the  discretion  of  the 
Commissioner  of  Indian  Affairs,  he  used  In  constructing 
irrigating  ditches  at  Zuni  and  Jemez  Pueblos.  (P.  83.) 

The  foregoing  provision  is  substantially  repeated  in  subsequent 
Indian  Department  appropriation  acts.23 

The  next  addition  to  The  scope  of  congressional  responsibility 
for  the  Pueblo  Indians  appears  in  the  appropriation  act  for 
1890®  which  establishes  the  post  of  “special  attorney  for  the 
Pueblo  Indians  of  New  Mexico”  by  virtue  of  the  following  pro- 
vision : 

To  enable  the  Secretary  of  the  Interior  to  employ  a 
special  attorney  for  the  Pueblo  Indians  of  New  Mexico,  one 
thousand  five  hundred  dollars. 

This  provision  is  reenacted,  in  substance,  In  succeeding  appro- 
priation acts.** 

The  Appropriation  Act  of  March  3,  1905,  for  the  fiscal  year 
1906  contains  the  following  item  of  permanent  legislation,  called 
forth,  apparently,  by  the  decision  of  the  New  Mexico  Territorial 
Court  rendered  on  March  3,  1904,  in  the  case  of  Territory  v.  De- 
linquent Taxpayers™ 

That  the  lands  now  held  by  the  various  villages  or 
pueblos  of  Pueblo  Indians,  or  by  individual  members 
thereof,  within  Pueblo  reservations  or  lands,  In  the  Ter- 
ritory of  New  Mexico,  and  all  personal  property  furnished 
said  Indians  by  the  United  States,  or  used  in  cultivating 
said  lands,  and  any  cattle  and  sheep  now  possessed  or 
that  rnay  hereafter  he  acquired  by  said  Indians  shall  he 
free  and  exempt  from  taxation  of  any  sort  whatsoever, 
including  taxes  heretofore  levied,  if  any,  until  Congress 
shall  otherwise  provide,  (P.  1089.}" 

Up  to  the  admission  of  New  Mexico  to  statehood,  there  is  no 
further  federal  legislation  for  the  Pueblo  Indians  of  that  state 
except  In  the  Indian  Department  appropriation  acts  (redesig- 
nated, beginning  with  tlie  Act  of  April  4,  1910, 87  as  the  Bureau 
of  Indian  Affairs  appropriation  nets).  These  acts  include  special 
appropriations  for  irrigation  for  the  Zuni  Pueblo,43  and  for  the 
building  of  two  bridges  across  the  Rio  Grande  at  or  near  Isleta 
and  San  Felipe  Indian  Pueblos,  with  preference  given  to  Indian 
labor,3* 


a=  Act  of  March  1,  1883,  22  Stat,  433  ; Act  of  July  4,  18S4,  23  Stat.  76 ; 
Act  of  March  3,  1S85,  23  Stat,  302  ; Act  of  May  15,  1886,  24  Stat.  29  ; Act 
of  March  2,  1887,  24  Stat -449  ; Act  of  June  29,  1888.  25  Stat,  217  ; Act  of 
March  2,  1089,  25  Stat.  080;  Act  of  August  19,  1890,  26  Stat.T336;  Act 
of  March  3,  1891,  26  Stat,  989 ; Act  of  July  13,  1892,  27  Stat.  120  ; Act  of 
March  3,  1893,  27  Stat.  612  ; ACi  of  March  2,  1895,  28  Stat.  876  * Act 
of  June  10,  1896,  29  Stat.  321  ; Act  of  June  7,  1807,  30  Stat.  62 ; Act  of 
July  1,  1898,  30  Stat.  571 ; Act  of  March  1,  1899,  30  Stat  924. 

M Act  of  July  1,  1898,  30  Stat.  571,  504, 

31  Act  of  March  1,  1809,  30  Stat  924;  Act  of  March  3,  1901,  31  Stat, 
1058  ; Act  of  May  27,  1902,  82  Stat.  245 ; Act  of  March  3,  1903,  32 
Stat.  932 ; Act  of  April  21,  1904,  33  Stat.  189 ; Act  of  March  3,  1905, 
33  Stat.  1048;  Act  of  June  21,  1906,  34  Stat,  325;  Act  of  March  I, 
1907,  84  Stat.  1015;  Act  of  April  30,  1908,  35  Stat.  70;  Act  of  March 
3,  1909,  35  stat  781 ; Act  of  April  4,  1910,  36  Stat.  269 ; Act  of  March 
3,  1911,  36  Stat.  1058;  Act  of  August  24,  1912,  37  Stat.  618;  Act  of 
June  30,  1913,  38  Stat  77;  Act  of  August  1,  1914,  38  Stat.  582;  Act 
of  May  18,  1916,  39  Stat  123;  Act  of  March  2,  1917,  30  Stat.  969;  Act 
of  May  25,  1918,  '40  Stat.  561;  Act  of  June  30,  1910,  41  Stat.  3 ; Act  of 
February  14,  .1920,  41  Stat,  408 ; Act  Of  March  3,  1921,  41  Stat.  1225 ; 
Act  of  May  24,  1922,  42  Stat.  E52  ; Act  of  January  24,  1923,  42  Stat 
1174  ; Act  of  June  5,  1924,  43  Stat,  390  ; Act  of  December  6,  1924,  43 
Stat,  704  ; Act  of  March  3,  1925,  43  Stat.  1141  ; Act  of  May  10,  1026, 
44  Stat.  453  ; Act  of  January  12,  1927,  44  Stat.  934 ; Act  of  March 
7,  1928,  45  Stat.  09;  Act  of  March  4,  1929,  45  Stat.  1562;  Act  of  May 
14,  103Q,  40  Stat,  279;  /-fit  of  February  14,  1931,  46  Stat.  1115;, Act  of 
April  22,  1932,  47,  Stat,  U1 ; Act  of  February  17,  1933,  47  Stat  820. 

33  12  N.  M.  139,  76  Pac,  307  (1904).  See  p.  384,  supra. 

” 33  Stat,  1048,  Of,  Chapter  13,  see,  2, 

Sf  36  Stat.  269. 

w Acts  of  April  30,  1908,  35  Stat.  70  ; March  3,  1909,  35  Stat.  781. 

® Act  of  March  8,  1911,  38  Stat.  1058. 
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B.  HISTORY  OF  JUDICIAL  AND  EXECUTIVE  ATTITUDES 
TOWARDS  PUEBLOS 

During  the* *  period  which  the  foregoing  history  of  federal  legis= 
iution  covers*  judicial  and  executives  attitudes  towards  the 
Pueblos  were  undergoing  a gradual  change  parallel  to  the  grad- 
ual increase  in  the  activities  of  the  Indian  Bureau  among  the 
Pueblo  Indians, 

For  many  years  after  the  accession  of  New  Mexico  the  Pueblos 
were  not  considered  Indian  tribes  within  the  meaning  of  existing 
statutes.  During  the  23  years  that  elapsed  between  the  Treaty 
of  Guadalupe  Hidalgo  and  the  Act  of  March  3,  1S71>-  which 
terminated  the  practice  of  making  treaties  with  Indian  tribes, 
no  treaty  was  ever  negotiated  with  any  of  the  Pueblos.  The 
reasons  for  distinguishing  between  the  Pueblo  Indians  and.  other 
aborigines  are  set  forth  at  length  and  in  colorful  terms  by  the 
Supreme  Court  of  New  Mexico  Territory,  in  the  case  of  United 
States  v.  Lucero*1  decided  in  January  1S69,  That  ease  involved 
an  attempt  by  the  United  States  to  invoke  section  11  of  the 
Indian  Intercourse  Act45  of  June  30,  1834,  which  made  unau- 
thorized settlement  of  tribal  lands  a federal  offense,  as 
extended  by  section  7 of  the  Appropriation  Act  of  February  27, 
3051, « “over  the  Indian  tribes  In  the  Territories  of  New  Mexico 
and  Utah,” 

The  territorial  court  dismissed  the  suit  on  demurrer,  de- 
claring, per  Watts,  C.  J\ ; 

* * * If  these  pueblos,  twenty-one  in  number,  were 

really  included  in  the  provisions  of  the  intercourse  act, 
intended  for  a different  class  of  Indians,  the  Indian  de- 
partment, during  the  last  twenty  years  that  they  have 
been  under  their  pretended  control,  would  have  bad 
spread  upon  our  statutes  at  large  certainly  not  less  than 
eighty  treaties  with  these  twenty-one  quasi  nations, 
(P.  487, ) 

* * * It  will  thus  bo  seen  by  a reference  to  the  acts 

of  congress  above  cited,  time  no  person  has  ever  been 
authorized  by  congress  to  be  appointed  agent  for  the 
pueblo  India ns,  nor  has  any  one  ever  been  commissioned 
ns  agent  for  them,  and  the  designation  of  an  agent  for 
the  pueblos  by  the  Indian  department  is  without  any  au- 
thority of  congress  or  the  decision  of  any  judicial  tri- 
bunal'authorized  to  pass  upon  the  question,  and  the  trans- 
fer of  eight  thousand  of  the  most  honest,  industrious,  and 
law-abiding  citizens  of  New  Mexico  to  the  provisions  of  a 
code  of  laws  made  for  savages,  by  the  simple  stroke  of 
the  pen  of  an  Indian  commissioner,  will  never  he  as- 
sented to  by  congress  or  the  judicial  tribunals  of  the 
country  so  long  as  solemn  treaties  and  human  laws  afford 
any  protection  to  the  liberty  and  property  of  the  citizens. 
(P.  488.) 

After  reviewing  the  history  of  territorial  legislation  with 
regard  to  the  pueblo  Indians  of  New  Mexico,  the  court  continued : 

* * * it  is  the  right  and  duty  of  the  courts  to  see 

that  every  citizen  of  the  territory  of  New  Mexico,  in 
conformity  with  the  ninth  article  of  the  treaty  of  Guada- 
lupe Hidalgo,  be  maintained  and  protected  in  the 

free  enjoyment  of  their  liberty  and  property,  and  secured 
in  the  free  exercise  of  their  religion  without  restriction.” 

This  court,  under  this  section  of  the  treaty  of  Guada- 
lupe Hidalgo,  does  not  consider  it  proper  to  assent  to  the 
withdrawal  of  eight  thousand  citizens  of  New  Mexico 
from  the  operation  of  the  laws,  made  to  secure  and  main- 
tain them  in  their  liberty  and  property,  and  consign  their 
liberty  and  property  to  a system  of  laws  and  trade  made 
for  wandering  savages  and  administered  by  the  agents 
of  the  Indian  department.  If  such  a destiny  is  in  store 
for  a large  number  of  the  most  law-abiding,  sober,  and 
industrious  people  of  New  Mexico,  It  must  he  the  result 


*o  10  Sint,  544,  666. 

« 1 N,  M.  422  (1869). 

« Act  of  June  30,  1834,  §ec.  11,  4 Slat.  720.  730. 

*9  Stat.  574, 


of  the  direct  legislation  of  congress  or  the  mandate  of  the 
supreme  court.  Tins  court  feels  itself  incompetent  to 
construe  them  into  any  such  condition.  This  court  has 
known  the  conduct  and  habits  of  these  Indians  for 
eighteen  or  twenty  years,  and  we  say,  without  the  fear 
of  successful  contradiction,  that  you  may  pick  out  one 
thousand  of  the  best  Americans  in  New  Mexico,  and  one 
thousand  of  the  best  Mexicans  in  New  Mexico,  and  one 
thousand  of  the  worst  pueblo  Indians,  and  there  will  be 
found  less,  vastly  less,  murder,  robbery,  theft,  or  other 
crimes  among  the  thousand  of  the  worst  pueblo  Indians 
than  among  the  thousand  of  the  best  Mexicans  or  Ameri- 
cans in  New  Mexico.  The  associate  justice  now  beside 
roe,  Hon.  Joah  Houghton,  has  been  judge  and  lawyer  in 
this  territory  for  over  twenty  years,  and  the  chief  justice 
for  over  seventeen  years,  and  during  all  that  time  not 
twenty  pueblo  Indians  have  been  brought  before  the 
courts  in  all  New  Mexico,  accused  of  violation  of  the 
criminal  laws  of  this  territory.  For  the  Indian  depart- 
ment to  insist,  as  they  have  done  for  the  last  fifteen 
years,  upon  the  reduction  of  these  citizens  to  a state  of 
vassalage,  under  the  Indian  intercourse  act,  is  passing 
strange.  A law  made  for  wild,  wandering  savages,  to 
be  extended  over  a people  living  for  three  centuries  in 
fenced  abodes  and  cultivating  the  soil  for  the  mainte- 
nance of  themselves  and  families,  and  giving  an  example 
of  virtue*  honesty,  and  Industry  to  their  more  civilized 
neighbors,  in  this  enlightened  age  of  progress  and  proper 
understanding  of  the  civil  rights  of  man,  Is  considered 
by  this  court  as  wholly  inapplicable  to  the  pueblo  In- 
dians of  New  Mexico.  (Pp.  441—442', ) 

It  has  already  been  shown  that  the  people  of  Cochi U 
are  a corporate  body,  and  that  a full  and  ample  remedy 
is  given  them  to  protect  and  defend  their  title  to  their 
individual  and  common  lands,  and  that  they  do  not  need 
any  assistance  from  the  penal  statutes  of  the  United 
States  to  accomplish  that  purpose.  * * * let  the 

Indian  department  have  placed  under  their  control  the 
twenty-one  pueblos  of  New  Mexico,  and  get  the  laws  of 
trade  and  intercourse,  designed  to  regulate  the  commerce 
of  the  country  with  savages,  extended  over  these  peace- 
ful  and  industrious  citizens,  and  in  less  than  six  months 
they  will  have  fifty  lawsuits  on  hand  about  questions 
settled  by  a former  government  fifty  years  ago.  (Fp. 
444-445, )‘ 

One  of  the  grounds  of  the  Lucero  decision  was  demolished 
when  the  Appropriation  Act  of  May  29,  1S72,44  made  provision, 
for  an  agent  for  “the  Pueblo  agency,”  thus  treating  the  Pueblos 
on  a parity  with  other  tribes.  The  United  States  thereupon 
renewed  the  effort  that  had  been  defeated  by  the  Lucero  decision* 
to  invoke  the  Act  of  June  30,  1834,  for  the  protection  of  pueblo 
lands  against  trespass.  Again  the  territorial  court  denied  the 
applicability  of  the  statute  to  the  Pueblos 45  .and  this  time  the 
United  States  took  an  appeal  to  the  Supreme  Court.  The  Su- 
preme Court,  In  United  States  v.  Joseph*6  affirmed  the  decision 
of  the  territorial  court,  offering  these  reasons  for  Its  holding: 

The  character  and  history  of  these  people  are  not 
obscure,  but  occupy  a well-known  page  in  the  story  of 
Mexico,  from  the  conquest  of  the  country  by  Cortez  to  the 
cession  of  this  part  of  it  to  the  United  States  by  the  treaty 
of  Guadeloupe  Hidalgo.  The  subject  is  tempting  and 
full  of  interest,  but  we  have  only  space  for  a few  well- 
considered  sentences  of  the  opinion  of  the  chief  justice  of 
the  court  whose  judgment  we  are  reviewing. 

“For  centuries”  he  says,  “the  pueblo  Indians  have  lived 
in  villages,  in  fixed  communities*  each  having  its  own 
municipal  or  local  government*  As  far  as  their  history 
can  be  traced,  they  have  been  a pastoral  and  agricultural 
people,  raising  flocks  and  cultivating  the  soil.  Since  the 
introduction  of  the  Spanish  Catholic  missionary  into  the 
country,  they  have  adopted  mainly  not  only  the  Spanish 
language,  but  the  religion  of  a Christian  church.  In  every 


« 17  stat.  165. 

United  States  v.  Santistevan,  1 N.  M,  583  (1874)  ; United  States  V- 
Varela , 1 N.  M.  593  (1874)  ; United  States  v.  KoslowskL  *bi d„  United 
StatVa  v.  Joseph,  ibid . 

«94  tr.  S.  614  (1876). 
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pueblo  Is  erected  a church,  dedicated  to  the  worship  of  God,  ! 
according  to  the  form  of  the  Homan  Catholic  rebgiot  and  ' 
an  nearly  all  is  to  be  found  a priest  of  this  church,  who  is 
rcrocrnUcd  ns  their  spiritual  guide  and  adviser.  They 
nia u ufa ct n re  nearly  all  of  their  blankets,  clothing,  agri- 
cultural and  culinary  implements,  &c,  Integrity  and 
virtue  among  them  Is  fostered  and  encouraged.  They 
are  as  intelligent  hs  most  nations  or  people  deprived  of 
menus  or  facilities  for  education.  Their  names,  their 
customs,  their  habits,  all  similar  to  those  of  the  people  in 
whoso  midst  they  reside,  or  in  the  midst  of  whom  their 
ptiebios  arc  situated.  The  criminal  records  of  the  courts 
of  the  Territory  scarcely  contain  the  name  of  a pueblo 
Indian.  In  short,  they  are  a peaceable,  industrious*  in- 
telligent, honest,  and  virtuous  people.  They  are  Indians 
only  in  feature,  complexion,  and  a few  of  their  habits; 

In  all  other  respects  superior  to  all  but  a few  of  the  civil- 
ized Indian  tribes  of  the  country,  and  the  equal  of  the  most 
civilized  thereof.  This  description  of  the  pwoblo  Indians, 

1 tihink,  will  bo  deemed  by  all  who  know  them  ns  faithful 
and  true  ill  all  respects,  Such  was  their  character  at  the 
time  of  the  acquisition  of  New  Mexico  by  the  United 
States;;  such  is  their  character  now.’’ 

At  the  time  the  act  of  1834  was  passed  there  were  no 
such  Indians  as  these  in  the  United  States,  unless  it  be 
one  or  two  reservations  or  tribes,  such  m the  Senecas  or 
Oneidas  of  New  York,  to  whom,  it  is  clear,  the  eleventh 
section  of  the  statute  could  have  no  application.  (Pp,  616- 
i617.) 

The  tribes  for  whom  the  act  of  1S34  was  made  were 
si  lose  semi  -independent  tribes  whom  our  government  has 
always  recognized  as  exempt  from  our  laws,  whether 
within  or  without  the  limits  of  an  organized  State  or  Ter- 
ritory, and,  in  regard  to  their  domestic’ government,  left  to 
their  own  rules  and  traditions;  in  whom  we  have  recog- 
nized the  capacity  to  make  treaties,  and  with  whom  the 
governments,  state  and  national,  deal,  with  a few  excep- 
tions only,  in  their  national  or  tribal  character,  and  not 
ns  individuals. 

If  the  pueblo  Indians  differ  from  the  other  inhabitants 
of  New  Mexico  in  holding  lands  in  common,  and  in  a cer- 
tain patriarchal  form  of  domestic  life*  they  only  resemble 
in  this  regard  the  Shakers  and  other  communistic  societies 
in  this  country,  and  cannot  for  that  reason  he  classed  with 
tile  Indian  tribes  of  whom  we  have  been  speaking. 

We  have  been  urged  by  counsel,  In  view  of  these  consid- 
er at  ions,  to  declare  that  they  are  citizens  of  the  United 
States  and  of  New  Mexico,  But  abiding  by  the  rule  which 
we  think  ought  always  to  govern  this  Court,  to  decide  noth- 
ing beyond  what  is  necessary  to  the  judgment  we  are  to 
render,  wo  leave  that  question  until  it  shall  be  made  in 
some  case  where  the  rights  of  citizenship  are  necessarily 
involved.  But  we  have  no  hesitation  in  saying  that  their 
status  is  not,  in  the  face  of  the  facts  we  have  stated,  to  be 
determined  solely  by  the  circumstance  that  some  officer  of 
the  government  has  appointed  for  them  an  agent,  even  if 
we  could  take  judicial  notice  of  the  existence  of  that  fact, 
suggested  to  us  in  argument. 

Turning  our  attention  to  the  tenure  by  which  these  com- 
munities hold  the  land  on  which  the  settlement  of  defend- 
ant was  made,  we  find  that  it  is  wholly  different  from  that 
of  the  Indian  tribes  to  whom  the  act  of  Congress  applies. 
The  United  States  have  not  recognized  in  these  latter  any 
other  than  a passing  title  with  right  of  use,  until  by  treaty 
or  otherwise  that  right  is  extinguished.  And  the  ultimate 
title  has  been  always  held  to  be  In  the  United  States,  with 
no  right  in  the  Indians  to  transfer  it,  or  even  ttudr  posses* 
sion,  without  consent  of  the  government. 

It  is  this  fixed  claim  of  dominion  which  lies  at  the 
foundation  of  the  act  forbidding  the  white  man  to  make  a 
settlement  on  tliV-  lands  occupied  by  an  Indian  tribe. 

The  pueblo  Indians,  on  the  contrary,  hold  their  lands  by 
a right  superior  to  that  of  the  United  States.  Their  title 
dates  back  to  grants  made  by  the  government  of  Spain 
before  the  Mexican  revolution a title  which  was  fully 
recognized  by  the  Mexican  government,  and  protected  by 
It  In  the  treaty  of  Gua da  loupe  Hidalgo,  by  which  this  coun- 
try and  the  allegiance  of  its  inhabitants  were  transferred 
to  the  United  States.  (Fp.  617-61&) 

If  the  defendant  is  on  the  lands  of  the  pueblo,  without 
the  consent  of  the  inhabitants,  he  may  be  ejected,  or 
punished  civilly  by  a suit  for  trespass,  according  to  the  I 


laws  regulating  such  matters  in  the  Territory.  If  he  is 
Hi  ere  with  their  consent  or  license,  we  know  of  no  injury 
which  the  United  States  suffers  by  his  presence-,,  nor  any 
statute  which  ho  violates  in  that  regard.  (F  61©, ) 

Some  years  later,  the  Supreme  Court  would  ascribe  th®  views 
expressed  in  1870  in  the  Joseph  case  to  inaenumte  fnfotthatton;* 
tmt  for  nearly  four  decades  the  Joseph  case  fixed  the  Jaw  govern* 
ing  the  New  Mexico  Pueblos.** 

In  3SP1,  the  Attorney  General  ruled  iS  that  federal  statutes 
authorizing  the  Commissioner  of  Indian  Affairs  to  license  and 
regulate  Indian  traders  03  had  no  application  to  the  Fnebloft. 

In  1304,  the  Assistant  Attorney  General  for  the  Depart  merit 
of  the  Interior  ruled  that  laws  relating  to  the  approval  of  leases 
of  Indian  tribal  land  had  no  application  to  the  Pueblos.®’ 

In  1900,  in  the  case  of  Pueblo  of  Namhe  v.  Romero™  the  ter- 
ritorial court,  in  a suit  to  quiet  title  brought  by  an  alleged  cos- 
reyce  of  pueblo  lands,,  issued  a decree  against  the  Pueblo,  basing 
such  decree  upoi.\  a finding  that  the  Pueblo  had  validly  granted 
away  the  land  iu  question  and  upon  a holding  that  the  territorial! 
statute  of  limitations 85  ran  against  the  Pueblo. 

In  1904,  in  the  case  of  Territory  of  New  3few\co  v.  Delinquent 
To  cn payers  f*  the  attempt  to  collect  taxes  on  pueblo  lands  was 
upheld  hy  the  territorial  comft  on  the  basis  of  the  reasoning 
in  the  LfUecro  and  Joseph  cases.  This  ruling,  however,  as  we 
have  geen,  wos  reversed  by  congressional  enactment,43 

In  1907,  in  United  States  v.  Marmf9  the  territorial  court  held 
that  the  Pueblo  Indians  were  not  covered  by  Indian  liquor  laws Bt 
making  it  an  offense  to  sell  or  give  intoxicants  to  4fany  Indian  to 
whom  allotment  of  land  has  been  made  while  the  title  to  the 
same  shall  he  held  in  trust  by  the  governmeut,,  or  to  any  Indian 
a ward  of  the  government  under  charge  of  any  Indian  superintend- 
ent or  agent,  or  any  Indian,  including  mixed  bloods,  over  whom 
the  government,  through  its  departments,  exercises  guardianship,” 
This  ruling,  again,  was  reversed  by  Congress,  in  the  New  Mex- 
ico Enabling  Act,  which  will  he  treated  in  the  following  section. 

By  way  of  summary,  it  may  he  said  that  during  the  period 
from  the  accession  of  New  Mexico  to  the  granting  of  statehood, 
the  Pueblos  had  a legal  status  sharply  distinguished  from  that 
of  most  other  Indian  tribes  and  comprehended  under  Indian 
legislation  only  whore  Congress  had  expressly  so  provided,  as 
in  the  matter  of  agency  maintenance,  "civilization”  appropria- 
tions, and  tax  exemption.  In  all  other  respects,  each  Pueblo 
had  a status  substantially  similar  to  that  of  any  Other  municipal 
corporation  of  the  territory.15* 

47  See  United  States  v.  Sandoval,  231  TJ.  8.  28,  48  (1013).  See  infm* 
sen.  4. 

48  The  effect  of  this  decision  wag  to  confirm  the  opinions  and  lodg- 

ment that  had  before  that  time  been  rendered  with  respect 
to  the  Pueblo  Indians.  As  they  were  further  advanced1  in  civilisa- 
tion than  the  nomadic  tribes,  better  versed  in  the  arts  .arid  indus- 
tries of  ordinary  life,  so  they  were  recognised  as  deserving  the 
treatment  accorded  to  civilized  and  industrious  people..  But  with 
the  greater  freedom  and  privilege  of  their  status  went  a greater 
responsibility.  If  their  land  was  their  own  they  must  uie  their 
own  judgment  In  the  disposition  of  it.  The  KupreiOe  Court  had 
decided  that  the  United  States  bad  n©  light  to  interfere. 

Our  highest  tribunal  had  spokes.  Through  many  years  the 
decision  went  unchallenged.  The  Pueblo  governors  managed  the 
lands  of  their  people  a®  they  had  always  done,  and  back  of  every 
sale  was  the  assurance  of  the  Supreme  Court  that  they  bad  a 
perfect  and  complete  right  to  make  it.  (Seymour,  Band  Titles 
in  tile  Pueblo  Indian  Country  [1924]  10  A,  B,  A.  Jot it,  30.  39.) 

<•  20  Op.  A.  G,  215  (1891) . 

6"  Acta  of  August  10,  1176,  me,  5,  19  Stat.  1T6,  200;  July  31,  1882,  22 
Stat.  179. 

« 19  L.  T>,  326  (1894). 

**10  N,  M.  58.  61  Pat.  122  (1900), 

r<!  N.  M.  Compiled  Laws  (1897)  sec.  2938. 

« 12  N.  M.  139,  76  Psc.  316  (1904), 

“ Supra,  p.  386. 

M 14  N.  M,  1,  SS  Pae.  1128  (1907) . 

17  Act  of  January  30,  1897,  29  Slat.  E08, 

65  See,  however,  fn.  137,  infra. 
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SECTION  4,  THE  PUEBLOS  IN  THE  STATE  OF  NEW  MEXICO 


While  New  Mexico  was  a,  territory  and  thus  an  agency  of  the 
federal  Government  iliurtj  was  a tendency  to  leave  to  the  terri- 
er nil  government  control  of  the  Pueblos,  and.  the  territorial 
mfihorhlcs  sought  generally  to  assimilate  the  Pueblos  to  the 
talus  of  other  municipal  corporations  of  the  territory.  This 
ondency,  as  we  have  seen*  was  checked  in  the  matter  of  ta  sa- 
lons, but  in  all  other  respects  the  relation  of  the  Pueblos  to  the 
odcral  executive  was  extremely  teimous. 

With  the  admission  New  Mexico  to  statehood,  however,  a 
i harp  reversal  occurred  in  these  tendencies*  The  terintaation. 
>f  the  territorial  government  created  a clear  distinction  between 
;tate  and  federal  authority  mid  the  center  of  control  over  the 
Pueblos  shifted  from  Santa  Fe  to  Washington*  Thus  the  Pueblos 
‘a me  to  bo  treated  more  and*  more  as  other  Indian  tribes. 

The  first  important  step  in  this  direction  was  taken  in  the  New 
Mexico  Enabling  Act*  which  contained  a specific  provision  that 
‘the  terms  ‘Indian'  and  ‘Indian  country*  shall  include  the  Pueblo 
Indians  of  New  Mexico  and  the  lands  now  owned  or  occupied 
)j  them,5*69 


this  power  by  arbitrarily  calling  them  an  Indian  tribe, 
butt  only  that"  in  respect  of  distinctly  Indian  communities 
the  questions  whether,  to  what  extent,  and  for  what  time 
thev  shall  be  recognized  and  dealt  with  as  dependent 
tribes  requiring  the  guardianship  and  protection  of  the 
United  States  are  to  be  determined  by  Congress,  and  not 
by  the  courts.  (P.40,) 

We  are  not  unmindful  that  in  United  States  v,  Joseph , 
94  V.  S.  614,  there  arc  some  observations  not  in  accord 
with  what  is  here  said  of  those  Indians,  but  as  that  case 
did  not  turn  upon  the  power  of  Congress  over  them  or 
their  property,  but  upon  the  interpretation  and  purpose 
of  a statute  not  nearly  so  comprehensive  as  the  legislation 
now  before  us,  and  as  the  observation  there  made  re- 
specting the  Pueblos  were  evidently  based  upon  state- 
ments in  the  opinion  of  the  territorial  court,  then  under 
review,  which  are  at  variance  with  other  recognized 
sources  of  information,  now  available,  and  with  the  long- 
continued  action  of  the  legislative  and  executive  depart- 
ments, that  case  cannot  be  regarded  as  holding  that  these 
Indians  or  their  lands  are  beyond  the  range  of  Gongres* 
sionai  power  under  the  Constitution.  (Pp.  4S-49.) 

B.  EFFECT  OF  TOE  SANDOVAL  DECISION 


A*  THE  SANDOVAL  DECISION 

The  constitutionality  of  this  extension  of  federal  control  otei 
he  Pueblos  was  upheld  in  1913  in  the  ease  of  United  States  v, 
HandocaU*  That  ease  involved  a prosecution  for  the  offense  of 
introducing  liquor  Into  the  Indian  country.  The  Supreme  Court 
iiold  that  Congress  had  expressed  a clear  intent  to  reverse  the 
rule  laid  down  by  the  territorial  court  in  United  States  v.  Mares*' 
On  the  question  of  the  constitutionality  of  this  extension  of 
federal  control,  the  court  pointed  out  that  neither  the  outright 
ownership  of  land  by  the  Pueblos  nor  the  claim  of  the  Pueblo 
Indians  to  citizenship  (the  validity  of  which  was  wot  here  passed 
□pem ) stood  as  an  obstacle  to  the  exercise  of  federal  guardian- 
ship by  Congress.  The  court  declared,  per  Van  Deva  inter,  J.: 

Of  course,  It  is  not  meant  by  this  that  Congress  may 
bring  a community  or  body  of  people  within  the  range  of 


w Act  of  June  20,  1910,  36  Stat,  SOT,  The  pertinent  portions  of  the 
ct  provide  : 

c - o * * * that  * * * the  said  convention  shall  be, 

and  IE  hereby,  authorised  to  form  a constitution  and  provide  for  a 
state  government  for  gala  proposed  State,  all  in  the  maimer  and 
under  the  conditions  contained  in  this  Act,  * * . . . 

And  said  convention  shall  provide,  by  an  ordinance  irrevocable 
without  the  consent  of  the  United  States  and  the  people  of  said 

First  That  * * * the  sale,  barter,  or  giving  of  intoxicating 
liquors 'to  Indians  and  the  introduction  of  liquors  into  Indian 
country,  which  term,  shall  also  include  all  lands  now  owned  or 
occupied  hy  the  Pueblo  Indians  of  New  Mexico,  are  forever 

^Second?  That  the  people  inhabiting  said  proposed  State  do  agree 
and  declare  that  they  forever  disclaim  all  right  and  title 
to  all  lands  lying  within  said  boundaries  owned  or  held  by  any 
Indian  or  Indian  tribes  the  f?ght  or  title  to  winch  shall  have  been 
iSaulSJ PfiShorftS!  the  United  States  or  any  prior  sov-- 
SreSntF,  and  that  until  the  title  of  such  Indian  or  Indian  tribes 
shall  have  been  extinguished  the  same  shall  be  and  remain  subject 
to  the  disposition  and  under  the  absolute  Jurisdiction  and  control 

of  the  Congress  of  the  United  States  ; * * * fhP^snS 

or  in  the  ordinance  herein  provided  for,  shall  preclude  tne  said 
i-r_  . . . ^ Mhor  LnHa  nnri  nthpr  nrooertv  are  t 


or  in  xoe  oruiuiimie  ueieiiA  viunMvu  w-»  • r , 

State  from  taxing,  as  other  lands  and  other  property  are  taxed, 
any  lands  and  other  property  outside  of  an  Indian  reservation 

"t  _ .«  -Kit  oriT  Tr.aT«r»  c.(,vo  nttrl  pveent  sue 


any  lands  and  other  property  outsiue  oi  mi  iT-w 

owned  or  held  by  any  Indian,  save  and  except  such  lands  as  have 
been  granted  or  acquired  as  aforesaid  or  as 

confirmed  to  any  Indian  or  . Indians  under  any  Act  of  O ^fcss, 
hut  said  ordinance  shall  provide  that  all  such  l®nda  |ball  be  ajempt 
from  taxation  by  said  State  so  long  and  to  such  extent  as  Congress 
hap;  prescribed  or  may  hereafter  prescribe. 


Kighth.  That  whenever  hereafter  any  of  the  lands  contained 
within  Indian  reservations  or  allotments  tn  said  proposed,  state 
shall  be  allotted,  sold,  reserved  or  otherwise  dis^^^ 
shall  he  subject  for  a period  of  twenty-five  years  after? racn  lot_ 

ment,  sale,  reservation,  or  other  disposal  to  all  the  laws  of  the 
United  States  ofo  hi  biting'  the  introduction  of  liquor  into  the 
Indian  country*  and  the  terms  “Inditin'’  and  “Indian  country 
shall  Include  the  Fueblo  Indians  of  New  Mexico  and  the  lands  now 
owned  or  occupied  by  them, 


*»231  U.  S.  28  (1913), 
a 14  N.  M,  1,  SS  Fac,  1128  (1907). 


gee  sea  3B,  supra. 


The  effect  of  the  Sandoval  decision  was  to  spread  consterna- 
tion among  the  people  of  New  Mexico  who  held  lands  to  which  the 
Pueblos  laid  claim.  The  situation  is  thus  described  in  a letter  to 
the  Attorney  General,  dated  June  11  1929,  from  George  A.  H. 
Fraser,  who  served  for  some  years  as  special  assistant  to  the 
Attorney  General: 


Tlie  great  majority  of  the  claimants  had  bought  and 
possessed  their  lands  in  good  faith  and  In  reliance  on  a 
series  of  decisions  of  the  Territorial  Supreme  Court  of 
New  Mexico,  beginning  in  1859  and  extending  to  about 
1908,  to  the  general  effect  that  the  Pueblo  Indians  were 
emancipated,  that  they  had  the  right  to  sell  their  lands 
and  the  liability  of  losing  them  by  adverse  possession, 
and  that  the  Nonintercourse  Act  of  1834  did  not  apply  to 
them.  The  lasMnentioued  idea  was  supported  by  the 
Joseph  case  in  94  U,  S.,  decided  in  1817,  in  which  the 
United  States  was  defeated  in  an  attempt  to  remove  set- 
tlers from  the  Pueblo  of  Taos  under  the  provisions  of  said 
Act.  Up  to  1918,  therefore,  when  the  Sandoval  case  was 
decided  (281  U.  S.  28),  all  the  law  there  was,  including 
that  announced  hy  the  highest  tribunal,  was  to  the  effect 
aforesaid.  The  Sandoval  decision  came  as  a great  sur- 
prise, and  it  was  natural  that  any  proceedings  interfering 
with  titles  so  long  supposed  to  be  valid  should  he  resisted 
in  every  possible  way.*2 

Herbert  O.  Brayer,  author  of  the  leading  history  of  pueblo 
land  grants,®3  comments  on  the  Sandoval  decision  in  these 
terms : 

From  the  Sandoval  decision,  in  1913*  to  the  passage 
of  the  Pueblo  lands  act  of  1924,  every  possible  means  to 
evade  the  consequences  of  the  supreme  court  decision 
was  utilized  by  those  non-Indians  who  were  in  possession 
of  Pueblo  lands.44 

4i  Leo  Crane,  Desert  Drums  (Boston,  1828),  275-311# 


The  constant  friction  between  the  non-Indian  claimants 
and  the  Pueblo  Indians  finally  culminated  in  an  in- 
vestigation by  the  sixty-seventh  congress.  This  investi- 
gation disclosed  that  there  were  approximately  three 
thousand  non-Indian  claimants  to  lands  within  the  ex- 
terior boundaries  of  the  Pueblo  grants.  It  was  estimated 
that  these  three  thousand  claimants  represented  families 
aggregating  twelve  thousand  persons.  With  the  serious* 
ness  of  the  situation  impressed  upon  them  by  these  fig- 
ures, congress  began  to  seek  a remedy  for  the  situation. 
Senator  Holm  Q-  Bur  sum  of  New  Mexico  introduced  into 
the  senate  of  the  sixty-seventh  congress  a bill  entitled. 
** An  not  to  cmiet  title  to  lands  within  Pueblo  Indian  land 


®D,  J.  File  No.  232544, 

«s  pueblo  Indian  Land  Grants  of  the  “Kio  Abajo,,r  New  Mexico  (The 
Univ.  of  Now  Mexico  Bulletin  No.  834,  1939),  pp.  2$-2g. 
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gran  mid  for  other  purposes,”  On  the  surface  the  bill 
seemucJ  to  be  just  what  was  needed.  A close  study  of 
Ha?  Burs um  bill  disclosed,  however,  that  it  would  have 
served  to  place  the  iion-Iudinii  holders  of  Indian  land  in 
u favorable  position  to  obtain  a clear  title  to  holdings 
within  the  Pueblo  grants,  and  to  have  put  the  burden  of 
disproving  the  right  of  these  private  land  holders  upon 
ihe  government.  This  would  have  entirely  reversed  the 
issuaf  procedure!  with  regard  to  land  claims.  [The  bur- 
den of  proof  in  such  cases  is  always  upon  the  claimant  ] 
One  authority,  notably  biased  in  favor  of  the  Indians, 
distinctly  charges  an  attempt  on  the  part  of  Senator 
Bnr-snm  and  the  secretary  of  the  interior,  at  that  time, 
Albert  B,  Fall  of  New  Mexico,  to  provide  an  easy  means 
by  which  the  iiomlncliaus  could  make  certain  of  obtain- 
ing a title  to  their  lands  which  would  be  forever  secure.45 

The  Bur  sum  hill  received  the  hacking  of  the  Harding 
administration  and  seemed  Slated  for  enactment.  To  the 
defense  of  the  Indians,  and  to  the  attack  on  the  Burs  urn 
proposal,  a strong  opposition,  developed,  led  by  two  groups, 
the  small  New  Mexico  association  on  Indian  affairs  and 
the  general  federation  of  women's  clubs.  The  latter  organ- 
izattou«  In  1021,  had  formed  a committee  on  Indian  welfare. 
Under  flu*  leadership  of  Mrs.  Stella  M.  Atwood,  this  organ- 
isation employed  Mr.  John  Collier,  n student  of  Indian 
aifaii^,  as  field  representative.  As  legal  counsel  the  serv- 
ices of  Francis  C.  Wilson  of  Santa  Fe  were  obtained.  Two 
congressional  committees  heard  the  ease  against  the  Bur- 
gum  bill.  The  arguments  presented  by  Mr.  Wilson  were 
strong  and  conclusive,  and,  together  with  the  testimony  of 
ninny  who  opposed  the  enactment  of  the  proposed  law, 
succeeded  In  "kining*1  the  bill. 

A counter-proposal  known  as  the  .lonps-Lcutliprwood  bill 
was  suggested  by  the  adversaries  of  the  Bur  sum.  act,  but 
this  measure  also  failed  to  obtain  the  approval  of  the  con- 
gress. Pressed  by  constituents  from  New  Mexico,  Senator 
Bursum  introduced  a new  measure  on  December  10,  192S, 
which  culled  for  the  appointment  of  a commission  to  inves- 
tigate Pueblo  land  titles.  Congress  failed  to  pass  the  meas- 
ure during  the  1028  session.  In  1924,  however,  the  act 
was  revived  and  approved  by  congress  on  June  7.  Known 
as  the  Pueblo  Lands  Act,  this  measure  provided  the*  means 
by  which  a final  solution  was  made  of  the  thousands  of 
noil -Indian  claims  within  the  lands  of  the  Pueblo  Indians  * 


o 

ERIC 


C,  THE  PUEBLO  LANDS  ACT 

The  Pueblo  Lands  Act  established  a “Pueblo  Lands  Board’ 
consisting  of  the  Secretary  of  the  Interior,  the  Attorney  General, 
and  a third  member  appointed  by  the  President,  This  hoard 
was,  by  section  2 of  the  act,  given  the  duty  of  determining  “the 
exterior  boundaries  of  any  land  granted  or  confirmed  to  the 
FueMo  Indians  of  New  Mexico  by  any  authority  of  the  United 
States  of  America,  or  any  prior  sovereignty,  or  acquired  by  said 
Indians  as  a community  by  purchase  or  otherwise,”  and  to 
determine  tJie  status  of  all  Zands  within  such  boundaries,  subject 
to  the  requirement  that  a finding  that  Indian  title  had  been 
extinguished  required  a unanimous  vote  of  the  board. 

The  Attorney  General  was  directed,  in  section  8 of  the  Pueblo 
Lauds  Act,  to  bring  suit  to  quiet  title  to  all  lauds  listed  as  pueblo 
lands  by  the  Lands  Board. 

Section  4 of  the  act  provided  that  non-Indian  claimants,  in 
order  to  substantiate  their  claims,  must  demonstrate  either  (a) 
continuous  adverse  possession  under  color  of  title  since  January 
0,  1902,  supported  by  payment  of  taxes  on  the  Zand,  or  (b)  con- 
tinuous adverse  possession  since  March  16,  1889,  supported  by 
payment  of  taxes,  but  without  color  of  title. 

With  respect  to  all  lands  and  water  rights  found  to  have  been 
lost  by  the  Pueblos  which  might  have  been  recovered  by  season- 
able prosecution  on  the  part  of  the  United  States,  the  United 
States  was  to  reimburse  the  Pueblos  the  fair  market  value  of 

beeomln* 
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the  lands  and  water  rights,  (Sec,  6.)  On  the  other  band,  ihe 
board  was  to  report  buck  to  Congress  the  value  of  all  improve- 
ments lost  by  non-Indian  claim  ants  whose  claims  were  rejected, 
(Secs.  7,  15.) 

Other  provisions  of  the  Fueblo  Lauds  Act  provided  for  the 
filing  of  suit  by  the  United  States  “in  its  sovereign  capacity  as 
guardian  of  said  Pueblo  Indiana”  in  the  nature  of  a bill  of 
discovery  (sec.  I)  i the  investigation  of  lands  and  improvements 
of  successful  non-Indian  claimants  which  might  be  purchased  for 
the  benefit  of  the  Pueblos  (sec.  5) , the  patenting  of  lands  to 
successful  non-Indian  claimants  (see.  13)  ; the  adjudication  of 
non-Indian  claims  superior  to  the  original  Pueblo  grants  and  the 
filing  of  recommendations  by  the  Secretary  of  the  Interior  re- 
specting such  adjudications  (sec.  14)  ; and  various  other  matters 
of  procedure  (secs,  6,  9,  10, 11,  12,  18, 19). 

Where  lands  for  which  the  pueblo  title  was  confirmed  were 
inconveniently  located,  the  Secretary  of  the  Interior  “with  the 
consent  of  the  governing  authorities  of  the  pueblo’'  might  order 
them  to  be  sold  and  the  proceeds,  after  deducting  the  value  of 
iaiprovemeiits  of  a losing  claimant,  were  to  “be  paid  over  to  the 
proper  officer,  or  officers,  of  the  Indian  community.”  (Sec.  10.) 

Section  17  of  the  Pueblo  Lands  Act  is  a measure  of  substantive 
law  directed  to  the  prevention  of  future  disputes  rather  than  to 
the  settlement  of  past  disputes. 

Inasmuch  as  past  disputes  had  arisen  generally  out  of  con- 
troversies concerning  the  validity  of  purported  transfers  of  land 
or  Interests  in  land  by  pueblo  authorities  or  individual  Pueblo 
Indians,  this  section  laid  down  an  absolute  rule  that  no  such 
transfer  should  be  of  any  validity  in  the  future,  unless  approved 
in  advance  by  the  Secretary  of  the  Interior.  Thus  the  final  step 
was  taken  in  assimilating  pueblo  lands  to  the  status  of  other 
tribal  lands.61  The  section  in  question  declares: 

rl?h£,  Utle*°L  Merest  in  or  to  the  ^ds  of  the 
1 ueblo  Indians  of  New  Mexico  to  whieh  their  title  has 
not  been  extinguished  as  hereinbefore  determined  shall 
^ acquired  or  initiated  by  virtue  of  the  laws  of 
the  State  of  New  Mexico,  or  in  any  other  manner  except  as 
may  hereafter  be  provided  hy  Congress,  and  no  sale,  grant, 
lease  of  any  character,  or  other  conveyance  of  lands,  or 
any  title  or  claim  thereto,  made  by  any  pueblo  as  a com- 
munity,  or  any  Pueblo  Indian  living  in  a community  of 
Pueblo  Indians,  in  the  State  of  New  Mexico,  shall  be  of 
any  validity  in  law  or  in  equity  unless  the  same  be  first 
approved  by  the  Secretary  of  the  Interior.66 

The  constitutionality  of  the  Pueblo  Lands  Act  was  upheld  In 
a series  of  cases  in  the  federal  courts  in  which  its  provisions 
were  applied.65  The  end  results  of  the  Pueblo  Lands  Act  are 
thus  described  in  the  study  of  Herbert  G.  Brayer: « 

Following  the  final  adjudication  of  the  pueblo  titles,  the 
special  attorney  for  the  Pueblo  Indians  was  faced  with 


04  See  Chapter  15,  sec,  IS,  for  a discussion  of  the  restrictions  upon 
alienation  of  tribal  lands  generally. 

® The  possible  application  of  this  statute  to  internal  pueblo  affairs  la 
discussed  lu  see.  5 of  this  chapter, 

M United  States  v.  Wooten,  40  F.  2d  882  (1930),  holding  that  tax 
payments,  within  the  statutory  requirement,  need  not  have  been  made 
prior  to  delinquency ; Garcia  v.  United  States,  43  F.  2d  873  (1930),  dis- 
cussed at  p.  398,  infra  * Pueblo  de  San  Juan  v.  United  States,  47  F 2d 
440  (1931),  holding  burden  is  upon  pueblo  to  show  error  in  finding  of 
Pueblo  Lands  Board  that  lands  lost  by  Pueblo  could  not  have  been 
recovered  by  seasonable  prosecution  on  the  part  of  the  United  States - 
Pueblo  of  Picuris  in  State  of  New  Mexico  v.  Abcyta , 50  F.  2d  12  (1031)' 
discussed  at  p,  397,  infra / Pueblo  de  Taos  y.  Gusdorf,  50  F.  2d  721  (1931)  ' 
holding  that  redemption  of  land  by  claimant  after  tax  sale  is  not  pay- 
ment of  taxes  within  the  requirements  of  the  statute*  United  States  v 
Alffodones  Land  Co„  52  F.  2d  359  (1931),  holding  claimants  adverse 
possession  under  color  Of  Jltle  presumably  extends  to  entire  area  covered 
tltle  : PurMn  de  Taos  v’  Archuleta,  64  F.  2d  SOT ; Same  v.  Anaya 
(1933),  dismissing  pueblo  suits  for  want  of  seasonable  prosecution  where 
pendency  constituted  cloud  on  settlers’  titles.  Sec  also  Op  Sol.  1 D 
M.  28850,  December  10,  1936,  interpreting  sec.  13. 

67  Pueblo  Indian  Land  Grants  of  the  “Rio  Abajo”  New  Mexico  (The 
Univ,  of  New  Mexico  Bulletin  No.  334,  1939),  pp_  30^31. 
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the  tremendous  task  of  ejecting-  those  claimants  whose 
titles  had  been  declared  invalid,  This  official  and  the 
superintendent  of  the  United  Pueblos  agency  withheld  any 
action  in  this  regard  until  the  awards  made  by  the  Pueblo 
lands  hoard  had  been  provided  for  by  the  congress  of  the 
United  States  and  paid  to  the  holders  of  the  rejected 
claims,  Follow  lug  this  settlement  the  special  attorney 
begun  the  tedious  process  of  clearing  the  Indian  lauds  of 
all  persons  having  no  right  to  be  upon  them.  At  this 
writing,  August  10,  2938,  the  special  attorney  for  the 
Pueblo  Indians,  Mr.  William  Brophy  of  Albuquerque, 
stales  that  all  such  non-Indian  claimants  have  been  re- 
moved. For  the  first  time,  therefore,  since  late  in  the 
seventeenth  century,  the  Pueblo  Indians  of  New  Mexico 
are  free  from  land  controversy. 

Under  n special  acquisition  program  the  Indian  service 
is  proceeding  rapidly  to  purchase  such  lands  as  were 
confirmed  to  non-Indians  by  the  Pueblo  lands  board  and 
the  courts,  and  which  were  deemed  desirable  for  the  needs 
of  the  Indiana  With  the  conclusion  of  this  program  the 
Pueblo  Indians  will  have  no  grounds  for  further  disputes 
over  lands  granted  them  by  the  Spanish  authorities  and 
confirmed  by  the  United  States. 

The  Pueblo  Lands  Act  was  implemented  by  a series  of  enact- 
ments carrying  into  effect  the  purposes  of  that  act,  Sums  of 
money  were  appropriated  for  the  expenses  of  the  board ^ and  for 
payments  to  the  Pueblos  and  to  non-Indian  claimants,  in  the 
cases  covered  by  the  ’Pueblo  Lunds  Act  and  'n  other  eases  which 
Congress  deemed  worthy  of  special  consideration  because  of 
inadequacy  of  awards  or  special  hardships,** 

The  Pueblo  Lands  Act  was  further  implemented  and  amended 
by  the  Act  of  May  31,  1933, ?0  a comprehensive  measure  directed 
primarily  to  the  execution  of  awards  under  the  original  act. 
Section  1 of  the  Act  of  May  31,  1933,  provides  that  appropria- 
tions for  awards  to  the  Pueblos 

* * * shall  be  expended  by  the  Secretary  of  the  In- 

terior, subject  to  approval  of  the  governing  authorities  Of 
each  pueblo  in  question,  at  such  limes  and  in  such 
amounts  as  he  may  deem  wise  and  proper ; for  the  pur- 
chase of  lands  and  water  rights  to  replace  those  which 
have  been  divested  from  said  pueblos  under  the  Act  of 
June  7,  1924,  or  for  the  purchase  or  construction  of  reser- 
voirs, irrigation  works,  or  other  permanent  improvements 
upon  or  for  the  benefit  of  the  lands  of  said  pueblos. 

Section  2 of  the  act  authorizes  awards  in  addition  to  those 
made  by  the  Pueblo  Lands  Board  to  the  following  Pueblos: 
Jemez,  Nambe,  Taos,  Santa  Ana,  Santo  Domingo,  Sandia,  San 
Felipe,  Isleta,  Picuris,  San  Ildefonso,  San  Juan,  Santa  Clara, 
Cochiti,  and  Pojoaque.  The  Secretary  of  the  Interior  is  directed 
to  report  back  to  Congress  errors  or  omissions  in  the  authoriza- 
tions contained  in  this  section  “measured  by  the  present  fair 
market  value  of  the  lands  involved7*  (p,  108-109), 

Section  3 of  the  act  authorizes  money  awards  to  white  settlers 
and  non-Indian  claimants  whose  claims  have  been  rejected  by 

*§  Act  of  January  20,  1925,  43  Stat,  753 ; Act  of  February  27,  1925, 

43  Stat.  1G14;;  Act  of  March  3,  1926,  44  Stat.  161;  Act  of  April  29, 

1926,  44  scat,  330  ; Act  of  February  24,  1927,  44  Stat.  1178 ; Act  of 
February  15,  1028,  45  Stat.  64  ■ Act  of  May  29,  1928,  45  Stat,  SS3 ; Act 
Of  January  25,  1929,  45  Stat,  1094  ; Act  Of  April  18,  1930,  46  Stat.  173. 

® Act  of  December  22,  1927,  45  Stat.  2 * Act  of  March  4,  1929,  45  Stat, 
1562 ; Act  of  May  14,  1930,  46  Stat.  279 ; Act  of  February  14,  1931, 

46  Stat,  1115;  Act  of  March  4,  1931,  46  Stat,  1552;  Act  of  April  22, 

1932,  47  Stat.  91 ; Act  of  July  1,  1932,  47  Stat.  525  ; Act  of  February 
17,  1933,  47  Stat.  §20*  Act  of  June  16,  1933,  48  Stat.  274;  Act  of  June 
16,  1933.  48  Stat.  254  ; Act  of  May  9,  1935,  49  Stat.  1T6 ; Act  of 
August  26,  1935,  49  Stat.  800;  Act  of  June  4,  1936,  49  Stat.  1459* 
Act  of  June  22,  1936,  49  Stat.  1757  ; Act  Of  May  15,  1936,  49  Stat.  2294  ; 
Act  of  Aiiguit  9,  1937,  50  Stat.  564  * Pub.,  No.  15,  76th  Cong.,  1st  sesg. 
(March  2S,  1939)  ; Pub.,  No.  68,  76th  Cong,,  1st  ness,  (May  10,  1939). 

,Q48  Stat.  108.  An  exhaustive  analysis  of  the  reasons  for  this  legis- 
lation will  be  found  Is  pt.  20  of  the  Survey  of  Conditions  of  the  Indians 
in  the  United  States  (71  Bt  Cong.,  2d  Bess,,  Hearings,  Sen,  Subcomm. 
of  Comm,  on  Ind.  Aff.)  pp,  11081-11317.  And  see  American  Indian  Life, 
Bulletin  No.  19  (January  1932),  pp,  1-7, 
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the  Pueblo  Lands  Board  (p.  100).  Again  the  Secretary  of  the 
Interior  is  directed  to  report  back  to  Congress  errors  in  the 
amount  specified  measured  by  the  present  fair  market  value  of 
the  lands  involved  (p.  109). 

Section  4 of  the  act  directs  the  Secretary  of  Agriculture  to 
issue  a permit  to  the  Pueblo  of  Taos  “upon  application  the 
governor  and  council  thereof,”  such  permit  to  grant  to  the  Pueblo 
the  right  to  use  certain  designated  lands  “upon  which  lands  said 
Indians  depend  for  water  supply,  forage  for  their  domestic  live- 
stock,  wood  and  timber  for  their  personal  use  and  as  the  scene 
of  certain  of  their  religious  ceremonials”  (p.  109)  .Tl 

Section  5 of  tills  act  regulates  the  manner  in  which  the  Secre- 
tary of  the  Interior  may  disburse  funds  awarded  to  the  Pueblo 
in  purchasing  lands,  water  rights,  options,  etc,  (p.  110).  This 
section  contains  the  following  provisos  establishing  the  policy  of 
pueblo  control,  subject  to  departmental  consent,  in  the  utilization 
of  pueblo  funds; 

That  the  Secretary  of  the  Interior  shall  not  make  any 
expenditures  out  of  the  pueblo  funds  resulting  from  the 
appropriations  set  forth  herein,  or  prior  appropriations  for 
the  same  purpose,  without  first  obtaining  the  approval  of 
the  governing  authorities  of  the  pueblo  affected:  And  pro - 
vfded  further , That  the  governing  authorities  of  any  pueblo 
may  initiate  matters  pertaining  to  the  purchase  of  lands 
in  behalf  of  their  respective  pueblos,  which  matters,  or 
contracts  relative  thereto,  will  not  be  binding  or  concluded 
until  approved  by  the  Secretary  of  the  Interior.  (P.  110,) 

Section  0 of  this  act  safeguards  the  right  of  the  Pueblos  lo 
prosecute  independent  suits  for  the  recovery  of  lands  claimed  by 
third  parties.  This  section  also  provides  that  the  Pueblos  may 
enter  into  agreement  with  the  Secretary  of  the  Interior  to 
abandon  such  suit  and  to  accept  instead  awards  provided  by 
this  act. 

Section  7 ©f  the  act  amends  section  16  of  the  Act  of  June  7, 
1924,  the  original  Pueblo  Lands  Act,  providing  that  the  See= 
retary  of  the  Interior  may,  “with  the  consent  of  the  governing 
authorities  of  the  pueblo,”  order  the  sale  of  land  to  the  highest 
bidder  where  such  land  although  awarded  to  the  Pueblo  is  not 
wanted  (p.  Ill), 

Section  8 of  the  act  regulates  the  fees  of  attorneys  employed  by 
the  Pueblos  (p.  111). 

Section  9 safeguards  existing  water  rights  (p.  111). 

Section  10  provides  that  the  awards  authorized  to  be  appro- 
priated under  section  2 of  this  act  to  the  Pueblos  shall  be  appro- 
priated in  three  annual  Installments  beginning  with  the  fiscal 
year  1937  (p,  111), 

D.  THE  DEVELOPMENT  OF  FEDERAL  CONTROL 

The  development  of  plenary  federal  control  over  the  Pueblos  of 
New  Mexico,  inaugurated  in  the  Enabling  Act,  confirmed  in  the 
Sandoval  ease,  and  carried  into  effect  by  the  Pueblo  Lands  Act 
and  supplementary  statutes,  characterizes  congressional  legisla- 
tion, judicial  decisions,  and  administrative  policies  in  the  period 
from  1910  to  the  present.  This  period  in  the  legal  history  of  the 
Pueblos  is  characterized  by  several  legislative  developments 
which  parallel  the  solution  of  pueblo  land  problems : 

(1)  A marked  increase  in  the  federal  services  provided  for  the 
New  Mexico  Pueblos  by  the  Bureau  of  Indian  Affairs,  under 
authority  of  the  regular  appropriation  acta 

(2)  As  a correlative  of  this  extension  of  federal  services,  the 
imposition  of  various  debts  and  liens  against  the  Pueblos. 

(3)  A prohibition  against  the  alienation  of  pueblo  lands. 

(4)  A number  of  lesser  statutes  further  defining  the  status  of 
the  Pueblo  Indians. 

n Of , Act  of  March  27,  1928,  c.  255,  45  Stat.  372,  protecting  the  water- 
shed of  Taos  Pueblo  within  the  Carson  National  Foreit, 
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A brief  commentary  on  these  developments  in  the  law  govern- 
ing the  Pueblos  is  in  order. 

(1)  The  increase  of  federal  services  administered  for  the 
benefit  of  the  Pueblos  through  the  Department  of  the  Interior  is 
evident  upon  a rending  of  the  appropriation  acts  for  tile  Bureau 
of  Indian  Affairs  and,  beginning  with  the  Act  of  May  24,  1022” 
for  the*  Department  of  the  Interior,  The  most  important  of  the 
federal  axipropriatioiis  for  the  Pueblos*  since  1910,  are  for  irriga- 
tion,73 drainage  of  pueblo  lauds,7*  increased  educational  facilities 
for  the  Pueblo  Indians,15  construction  of  bridges  and  roads  ” and 
the  establishment  of  a sanatorium  for  the  Pueblo  Indians,7* 

A number  of  difficult  Questions  have  arisen  in  connection  with 
the  reclamation  of  pueblo  lands  through  the  Middle  Rio  Grande 
Conservancy  District.  This  is  a political  subdivision  of  the  State 
j f New  Mexico.  Within  the  area  of  its  operations  lie  the  lands 
of  several  Pueblos.  The  Act  of  February  14*  1927, 13  authorised 
an  appropriation  of  federal  funds  for  reconnaissance  work  on 
the  lands  of  Gochiii,  Santo  Domingo,  San  Felipe,  Santa  Ana, 
Saudia,  and  Igleta  Pueblos.  Upon  the  completion  of  the  survey 
thus  authorized 7U  there  was  enacted  the  Act  of  March  13,  1928, ^ 
which  authorized  the  Secretary  of  the  Interior  to  enter  into  a 
contract  with  the  Middle  Rio  Grande  Conservancy  District  for 
conservation,  irrigation,  drainage,  and  flood-control  work  cover- 
ing pueblo  lands,  Thu  statute  fixed  a maximum  construction 
cost  of  $1,993,311,  payable  in  not  less  than  five  annual  install- 
ments. Such  payments  were  to  be  made  by  the  United  States, 
subject  to  reimbursement  “under  such  rules  and  regulations  as 
may  be  prescribed  by  the  Secretary  of  the  Interior.”  To  ensure 
such  payments,  the  statute  imposed  a lien  upon  newly  reclaimed 
pueblo  lands  and  declared  that  reimbursement  should  be  made 
out  of  rentals  of  newly  reclaimed  lands,  or,  if  such  lands  were 
ever  sold,  out  of  the  proceeds  of  the  sale.  No  lien  for  construc- 
tion costs  was  imposed  on  those  lands  already  irrigated  by  the  j 
Pueblo  Indians,  and  it  was  provided  that  ^such  irrigated  area  of 
approximately  8,346  acres  shall  not  be  subject  by  the  district  or 
otherwise  to  any  pro  rata  share  of  the  cost  of  future  operation 
and  maintenance  or  betterment  work  performed  by  the  district.” 
Further  protection  of  Indian  rights  is  contained  In  provisions 
assuring  the  priority  of  Indian  water  rights,  preference  to  Indian 
lessees  in  the  leasing  of  newly  reclaimed  lands,  and  free  leasing 
of  4,000  acres  of  such  lands  to  Indians  cultivating  the  same. 

Under  the  foregoing  statute  a contract  was  executed  between 
the  Secretary  of  the  Interior  and  the  Middle  Rio  Grande  Con- 
servancy District  on  December  14, 1928. 

As  construed  by  the  Solicitor  of  the  Interior  Department,  the 
statute  and  the  contract  permitted  the  district  to  charge  opera- 
tion and  maintenance  costs  on  pueblo  lands  outside  of  the  8,346 

^42  Slat.  652. 

73  Practically  all  regular  appropriation  acts  from  statehood  to  date. 
t4  Act  of  February  14,  1920,  41  Stat.  408,  423  * Act  of  March  3,  1921, 

41  Stat.  1225,  1239  ; Act  of  May  24,  1922,  42  Stat.  552  * Act  of  January 
24,  1923,  42  Stat,  1174,  1193  ; Act  of  June  5,  1924,  43  Stat.  390,  403. 

78  See  Act  of  May  10,,  1926,  44  Stat.  453,  488.  See  Act  of  January  12, 
1927.  44  Stat.  334,  94§, 

^ Legislation  governing  appropriations  for  a road  through  the  Santa 
Clara  Pueblo  establishes  a special  control  over  the  admission  to  the  Puye 
Cliff  Ruins  for  the  benefit  Of  the  Pueblo.  Act  of  March  4,  1929,  45  Stat. 
1562,  1586-15S7, 

^ Act  of  March  26,  1930,  46  Stat.  90,  104. 

75  44  Stat.  1098. 

The  report  in  question,  transmitted  by  the  Secretary  of  the  Interior  on 
January  12,  1928  (House  Doc.  No.  141,  70tb  Cong.,  1st  seas.),  estimated 
that  the  project  would  benefit  appro^mately  132,000  acres,  of  which 
approximately  23,000  acres  were  Pueblo  Indian  lands.  Of  the  latter, 
approximately  8,346  were  found  to  be  under  cultivation. 

89  45  Stat,  3l2.  For  regulations  adopted  pursuant  to  this  law,  see 
25  C.  F,  B,  129.1. 


acres  already  irrigated  but  did  not  authorize  the  payment  of  such 
charges  either  by  the  United  States  or  by  the  Pueblos."  This 
omission  was  remedied  by  the  Act  of  August  27,  1935, 43  which 
authorized  the  Secretary  of  the  Interior  to  contract  for  the  pay- 
ment of  operation  and  maintenance  costs  on  the  newly  reclaimed 
lands  for  5 years  83  on  a reimbursable  basis. 

Appropriations  have  been  made  from  time  to  time  by  Congress 
to  meet  the  obligations  to  the  Middle  Rio  Grande  Conservancy 
District  assumed  under  the  1928  and  1935  acts.*4 

(2)  A number  of  the  appropriations  above  discussed  are,  by  the 
express  language  of  the  appropriation  acts,  reimbursable  in 
accordance  with  rules  and  regulations  which  the  Secretary  of  the 
Interior  shall  prescribe.® 

(3)  While  section  17  of  the  Pueblo  Lands  Act,  as  we  have 
noted,  bars  transfers  of  pueblo  land  not  approved  in  advance  by 
the  Secretary  of  the  Interior,  section  4 of  the  Act  of  June  18, 
1934,S6  goes  further  and  bars  all  transfers  of  tribal  land  except 
such  as  are  made  In  exchange  for  lands  of  equal  value,®7 

The  Act  of  June  IS,  1934,  applies  to  all  the  Pueblos  of  New 
Mexico  except  the  Puebla  of  Jemez,  as  a result  of  referendum 
elections  held  in  each  Pueblo  pursuant  to  section  18  of  the  act. 
The  present  situation,  therefore,  is  that  the  Pueblo  of  Jemez*  with 
the  approval  of  the  Secretary  of  the  Interior,  may  alienate  pueblo 
lands  or  interests  therein,  but  that  the  other  Pueblos  can  alienate 
lands  or  interests  in  land  only  where  two  conditions  are  met: 
Land  of  equal  value  must  be  received  in  exchange;  and  the  ap- 
proval of  the  Secretary  of  the  Interior  must  be  obtained  in 
advance. 

(4)  The  admission  of  New  Mexico  to  statehood  was  promptly 
followed  by  a series  of  legislative  measures  designed  to  prevent 
the  further  expansion  of  Indian  lands  within  the  state.  The 
Appropriation  Act  of  June  30,  1913, 88  attached  the  following  pro- 
viso to  the  regular  appropriation  for  the  survey  and  allotment  of 
lands  in  severalty : 

Provided , That  no  part  of  said  sum  shall  be  used  for  sur- 
vey, resurvey,  classification,  appraisement,  or  allotment  of 
any  land  in  severalty  upon  the  public  domain  to  any  in* 
dian,  whether  of  the  Navajo  or  other  tribes,  within  the 
State  of  New  Mexico  and  the  State  of  Arizona.  (P.  78.) 


11  Op.  Sol.  I.  D.,  M.27512,  February  20,  1935. 

82  C,  740,  49  Stat,  887. 

83  This  authorization  was  extended  to  1945  by  sec,  5 of  the  Act  of 
June  20,  1938,  52  Stat.  778,  779.  This  net  also  authorized  outright 
(nonreimbursable)  federal  appropriations  for  construction  costs  and 
past  and  future  operation  and  maintenance  charges  on  lands  of  tbo 
Albuquerque  School,  authorized  payment,  on  a reimbursable  basis,  for 
extra  construction  work  not  contemplated  in  the  original  plan,  and 
authorized  reimbursable  payments  on  lands  newly  acquired.  Of.  Op.  Sol. 
I.  D,,  M, 28108,  March  18,  1930,  holding  that  the  Secretary  may  con- 
tract for  payment  of  construction  costs  on  newly  acquired  lands. 

84  Act  of  May  29,  1928,  45  Stat.  883,  900;  Act  of  March  4,  1929,  45 
St  At  1623,  1040;  Act  of  March  26,  1030,  46  Stat  ©0,  104;  Act  of  May 
14,  1930.  46  Stat.  279,  292;  Act  of  February  14,  1931,  46  Stat.  1115, 
1128 ; Act  of  March  4,  1931,  48  Stat.  1562^  1567 ; Act  of  April  22,  1932, 
47  Stat.  91,  102  ; Act  of  February  17,  1933,  47  Stat.  820,  831  ; Act  of 
March  2,  1934,  48  Stat.  362,  371 ; Act  of  June  19,  1934,  48  Stat.  1021, 
1033;  Act  of  May  9,  1935,  49  Stat.  176,  188  ('ffinal  payment”)  ; Act  of 
June  22,  1938,  4©  Stat,  1757.  1770;  Act  of  August  9,  1937,  50  Stat.  564, 
579;  Act  of  August  25,  1937,  50  Stat.  755,  764;  Act  of  May  9,  1938, 
52  Stat.  291,  308  (“Anal  payment” )* 

*5  See,  for  example,  Act  of  February  14,  1920,  41  Stat.  408,  423,  and 
aeta  cited  in  preceding  footnote.  And  see  Chapter  12,  see.  7, 

58  48  Stat,  684,  25  U.  S.  C.  464.  See  Chapter  15,  sec.  ISC. 

87  On  the  effect  of  the  restraints  on  alienation  contained  in  sec.  17 
of  the  Act  of  June  18,  1934,  25  tr.  S.  C.  477,  in  the  event  that  any 
of  the  Pueblos  should  be  chartered  thereunder,  see  Chapter  15,  sec.  18. 

s 3S  Stat.  77. 
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Thin  proviso  is  repented  in  every  regular  Indian  Bureau  ami 
Interior  Department  appropriation  act  up  to  and  including  the 
appropriation  net  of  February  37,  1033.“ 

In  the  Appropriation  Act  of  May  25,  1018, 510  the  following  item 
of  permanent  substantive  law  npiK*ars : 

Tlmt  hereafter  no  Indian  reservation  shall  be  created,  nor 
shall  any  additions  he  made  to  one  heretofore  created, 
within  the  limits  of  the  States  of  New  Mexico  and  Arizona, 
except  by  Ael  of  Congress.  (P.  570.) 

The  Appropriation  Act  of  June  22,  1930/1  contained  a third 
limitation  on  the  expansion  of  Indian  lands  in  New  Mexico,  in 
the  form  of  a proviso  ait  inched  to  tin*  appropriation  for  land 
purchases  pursuant  to  section  5 of  the  Act  of  June  18,  11)34,  This 
proviso,  which  has  been  substantially  reenacted  in  each  succeed- 
ing appropriation  net.**  declared : 

/Vor/rf«y/.  That  within  the  States  of  Arizona,  New  Mexico, 
and  Wyoming  no  part  of  said  sum  shall  bo  used  for  the 
acquisition  of  land  outside  of  the  boundaries  of  existing 
Indian  reservations,  (P,  1760,) 

While  those  legislative  barriers  were  being  erected  against 
acquisition  of  non-Indian  binds  for  Indian  use,  the  acquisition  of 
Indian  lands  for  non-Indian  use  was  facilitated  by  the  Act  of 
May  io,  lij2G,,,a  entitled  “An  Act  To  provide  for  the  condemnation 
of  the  lands  of  Pueblo  India  ns  in  New  Mexico  for  public  pur- 
poses, and  making  the  laws  of  the  State  of  New  Mexico  applicable 
to  such  proceedings.-’  Under  this  act  pueblo  lands  “may  be  con- 
demned for  any  public  purpose  and  for  any  purpose  for  which 
lauds  may  l>e  condemned  under  the  laws  of  the  State  of  New 
Mexico/1  Condemnation  proceedings  under  this  act  must  be 
brought  in  the  federal  courts,  and  notice  of  suit  must  be  “served 
upon  the  superintendent  or  other  officer  in  charge  of  the  particu- 
lar pueblo  where  the  land  is  situated/’ 

This  net  is  substantially  similar  to  the  genon.il  statute  govern- 
ing eomlenmntion  of  allotted  lands,  hut  there  is  no  parallel  stat- 
ute governing  tribal  lands  generally,  so  that  the  Pueblos  are 
subjected  to  a type  of  notion  from  which  other  tribes  are 
immune. 

«»Aet  of  August  1.  1914,  38  Stn.t-,  1582 ; Act  of  May  18.  1036,  39  Stat. 
123;  Act  of  March  2.  1917,  39  ShU,  909  ; Act  of  May  25,  1918,  40  Stat. 
501  ; Act  of  June  30,  1919.  41  Stat,  3;  Act  of  February  14,  1920,  41  Stat. 
408 ; Act  of  March  3,  1021.  41  Stub  1225;  Act  of  May  24.  1922.  42 
Stat,  552;  Act  of  June  r».  1024,  43  Stat,  300;  Act  of  March  3,  1925, 
48  Stat.  U41  ; Act  of  May  10,  1926.  44  Stat,  453  * Act  of  January  12, 
1927,  44  Stat,  934;  Act  of  March  7,  1928,  45  Stat,  200;  Act  of  March 
4,  1929,  45  Stat,  1562:  Act  of  May  14,  1930,  46  Stat.  279;  Act  of 
February  14.  1931.  4G  Stat,  1115;  Act  of  April  22,  1932,  47  Stat.  91; 
Act  of  Ft*b.  17,  11133,  47  Stilt,  820, 

M 40  Slat.  501,  A year  later  a general  prohibition  against  the  creation 
of  Indian  reservations  except  by  act  of  Congress,  was  included  In  the 
Approp rial  ion  Act  of  June  30,  1019,  see.  27,  41  Stat,  3,  34,  which  was 
Inter  supplemented  by  the  Act  of  March  3,  1927,  sec.  4.  44  Stat,  1347, 
prohibiting-  the  alteration  of  reservation  boundaries  except  by  act  of 
Congress,  See  Chapter  ifj,  sec,  7, 

» 49  Stat.  1757, 

&2  Act  of  August  9,  1937,  50  Stat.  564;  Pub.  No.  88,  78th  Cong,,  1st 
sess.  (May  10,  1939), 

«•  C.  282,  44  Stat,  408. 

SECTION  5,  PUEBLO  £ 

At  least  since  the  Sandoval  decision,  in  1913,  there  has  been 
no  room  for  doubt  that  the  Pueblos  of  New  Mexico  are  Indian 

lf*  Although  In  matters  of  set f -govern men t each  pueblo  is  autonomous, 
mention  should  be  made  of  the  alPPueblo  Council,  which  has  functioned 
as  n consultative  body  in  matters  of  common  concern  to  the  New  Mexico 
Pueblos  since  1922.  On  tlie  operation  of  this  body,  see  American  Indian 
Life.  Bulletin  No,  10  (Octobcr-Noveniber  1927),  pp,  7-13. 
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By  thn  Art  of  April  1*1,  192S/‘  general  laws  governing  tin- 
acquisition  of  lighrs-uf-way  through  Indian  lands m wen*  made 
applicable  to  the  Pueblos  of  New  Mexico. 

The  extension  of  Indian  liquor  laws  to  the  Pueblos?,  effected 
by  the  Kiinhling  Act  of  KIHJ/S  railed  forth  a special  referehre  to 
the  Pueblos  in  u provision  of  the  Appropriation  Act  of  August 
24,  191ii/T  exempting  ^aeranietitiil  wine  from  such  laws."' 

A further  piece  of  special  legislation  fur  the  Pueblo  Indians 
is  found  in  the  Appropriation  Act  of  March  2,  1917/”  which  con- 
tains a proviso  to  the  effect  that  no  part  of  the  sqm  appro* 
printed  for  pay  of  judges  of  Indian  courts  ‘’shall  he  used  to  pay 
any  judge  for  the  Pueblo  Indians  of  Now  Mexico,  and  that  no 
such  judge  shall  be  appointed  for  such  Indians  by  any  United 
States  official  or  employee/' 

This  account  of  legislation  peculiarly  affecting  the  Pueblo  In- 
dians, during  the  period  of  statehood  would  not  be  ecmipletc 
without  a reference  to  the  course  of  legislation  affecting  the 
expenditure  of  tribal  funds.  At  first,  the  funds  awarded  to 
the  Pueblos*  under  the  Pueblo  Lands  Act  were  expendible  by 
the  Secretary  of  the  Interior  for  llic  purchase  of  land  and 
water  rights  for  such  Indians/*10  The  purposes  for  which  such 
funds  might  be  expended  were  broadened  in  subsequent  appro- 
priation  acts  to  cover  fencing,  irrigation,  improvement,  and  tlie 
repayment  of  federal  loans  to  Pueblos  for  “industry  and  self- 
support,”  1111  mid  pm  chase  of  agricultural  ninehiuer.v/,,tf  Until  the 
Act  of  May  31,  1933,  however,  discretion  in  the  expenditure  of 
pueblo  funds  was  vested  in  I ho  Secretary  of  tin*  Interior.  The 
act  of  that  date  made  the  consent  of  the  governing  authorities 
of  ttie  Pueblo  concerned  a condition  precedent  to  the  expenditure 
of  pueblo  funds.  The  principle  thus  established  was  generalized 
a year  later  in  section  16  of  the  Act  of  June  IS,  1934. 101 

For  eight  decades  the  Pueblos  had  faced  the  choice  of  being 
treated  like  other  Indian  tribes  and  subjected  to  federal  control 
of  their  internal  affairs  or  being  treated  like  non-Indians  and 
finding  themselves  cut  loose  from  federal  services  and  their  lands 
cut  loose  from  federal  protection.  Recent  legislation  and  admin- 
istration have  overcome  this  dilemma  by  recognizing  the  right  of 
self-government  to  be  an  Inherent  right  of  the  Pueblos  and  of 
other  tribes,  and  by  revising  the  scope  of  federal  supervision  in 
the  field  of  Indian  affairs  so  that  the  Pueblos,  like  other  tribes 
may  enjoy  federal  services  and  federal  protection  without  sur- 
rendering control  over  their  internal  municipal  life. 

w C.  400,  45  Stat,  442.  Tin*  reasons  for  tiffs  ciiaclnictit  are  sot  forth 
In  II.  Kept.  No,  816,  70th  Cong.,  1st  sess, 

w 25  U.  8.  C\  311,  312.  3l3,  314.  315.  317,  318,  319,  321;  43  TT.  R C. 
934—935, 

*5  Act  of  Jun*1 20,  1910,  30  Stot.  507.  See  p,  389,  sil/P  rt. 

«*7  37  Stat,  518. 

y8  See  Chapter  17,  sec,  4, 

*3©  Stub  909,  972, 

St e Act  of  December  22.  1927,  45  Stat,  2,  nt  pp.  17-18, 

«‘ActH  of  March  4,  1929.  45  Stat,  1062;  May  14.  1930.  40  Stat,  279. 
aw  Acts  of  February  14,  1031,  46  Stat,  1115;  July  1,  1932,  47  Stat. 
525  ; February  17,  1933,  47  Stat,  820, 

mw  48  Stilt.  984,  986,  25  0.  S,  C,  476.  See  Chapter  5,  net-.  10. 
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tribes  entitled  to  tlie  same  rights  of  gelf-govermnent,  under  the 
Constitution  and  laws  of  the  United  States,  ns  other  Indian 
tribes,  The  scope  of  these  rights  of  self-government  lias  been 
outlined  in  Chapter  7 of  this  volume  and  need  not  be  discussed 
further  at  this  .point.  The  actual  exercise  of  these  rights,  how- 
ever, by  the  Pueblos  1ms  given  rise  to  at  least  three  legal  prob- 
lems which  deserve  special  mention,  namely,  (1)  Thu  legal  an- 
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thority  of  pueblo  officers;  {2)  the  status  of  religious  liberties  of 
pueblo  member*,  in  view  of  the  intimate  connection  between 
religious  and  political  affairs  in  the  pueblo  system  of  govern- 
ment ; and  (3)  the  light  of  the  Pueblo  to  control  occupancy  rights 
of  individual  members  in  pueblo  lands. 

(1)  The  question  of  the  authority  of  pueblo  officers  1ms  gen- 
erally arisen  in  connection  with  the  validity  of  agreements  pur- 
portedly executed  on  behalf  of  a Pueblo,  The  case  of  Pueblo  of 
A Utvia  Rosa  y.  Fail™7'  turned  on  the  issue  nf  whether  tin*  “cap- 
tain*’ of  mi  alleged  Pueblo  in  the  State  of  Arizona  bad  authority 
to  net  for  the  Pueblo  in  executing  u contract  affecting  tribal 
claims  to  land.  The  Supreme  Court  held  that  according  to  the 
custom  of  the  Pueblo  the  “captain'"  would  have  no  authority  to 
act  on  behalf  of  the  Pueblo  in  a matter  of  this  importance, 
declaring ; 

That  Luis  was  without  power  to  execute  the  papers  in 

question,  for  lack  of  authority  from  the  Indian  council. 

in  our  opinion  is  well  established,  (Pp.  310-320.) 

The  suit  based  upon  the  alleged  agreement  with  the  pueblo 
“captain,”  was  ordered  dismissed  “without  prejudice  to  the 
bringing  of  any  other  suit  hereafter  by  and  with  the  authority 
of  the  alleged  Pueblo  of  Santa  Rosa.”  (P.  321.) 

The  rule  announced  in  the  ease  of  the  Pueblo  of  Santa  Rosa 
1ms  been  applied  to  the  Pueblos  of  New  Mexico,  The  Solicitor 
of  the  Department  of  the  Interior  held,  in  a memorandum  of 
March  11,  1935,  that  a grant  of  a right-of-way  executed  by  the 
Governor  of  Pojonque  Pueblo  was  invalid  for  the  reason  that 
“According  to  the  custom  of  the  pueblo,  a grant  of  lands  cannot 
he  nmde  by  the  governor,  but  only  by  the  governor  and  council, 
or  by  an  assembly  of  the  entire  pueblo.” 

In  matters  of  lesser  importance  than  the  disposition  of  pueblo 
lands  and  claims,  pueblo  authority  will  generally  be  exercised 
by  the  civil  officers  or  the  civil  council  of  the  Pueblo,  Among 
the  Rio  Grande  Pueblos,  the  roster  of  officers  generally  includes 
a governor,  the  chief  executive  of  the  Pueblo,  a lieutenant  gov* 
eruor,  and  one  or  more  war  captains  (who  in  addition  to  their 
religious  duties  generally  act  as  police  officers),  II scales  (who 
are  charged  with  care  of  graveyards  and  church  property),  and 
sheriffs  (messengers  of  the  Governor  and  council),  all  elected 
for  1-year  terms.  The  civil  council  will  generally  include  the 
officers  and  a number  of  "prineipales.”  The  status  of  “princL 
pales”  Is  u more  or  less  permanent  status  generally  conferred 
upon  those  who  have  held  the  post  of  governor  and  sometimes 
upon  those  who  have  held  other  elective  offices  in  the  Pueblo. 

Within  this  general  framework  of  pueblo  government  there 
are,  of  course,  many  variations  of  structure  and  except  in  the 
Pueblos  of  Laguna  and  Santa  Clara,  which  operate  under  writ- 
ten const!  tut  ions, 1M  questions  of  governmental  stnictn  re  and 
authority  would  require  specific  inquiry  into  the*  custom  of  the 
particular  Pueblo, 

(2)  Questions  involving  religious  aspects  of  pueblo  social  life 
are  fraught  with  such  difficulty,  and  complexity  that  it  would 
he  rash  to  attempt  to  formulate  the  law  governing  this  field  of 
pueblo  life  except  in  terms  of  very  specific  fact  situations.  It 
may  he  worth  while,  however,  to  note  several  caveats  against 
hasty  and  tempting  conclusions  in  this  field. 

In  the  first  place,  it  must  be  recognized  that  while  the  Span- 
iards insisted  upon  a separation  of  religions  and  lay  authority 
within  each  Pueblo,  and  the  regular  civil  officers  and  civil 

^27 a u.  S,  315  (1927), 

That  of  Laguna  was  adopted  by  the  Laguna  Indians  on  January 
1,  1908.  without  any  specific  congressional  authorization  or  dopart- 
raentm  supervision.  That  of  Snnta  Clam  Pueblo  was  adopted  by  the 
Indians  on  December  14,  1935.  and  approved  by  the  Secretary  of  the 
interior  on  December  20,  1985,  pursuant  to  tile  Act  of  June  IS  1934 
48  Stat  984,  25  U.  S,  C,  461  et  seg,  ' 


council  were  set  up  in  respnin-v  ?u  this  Insistence,  this  separa- 
tion Inis  probably  nowhere  been  completely  carried  through, 
except  at  the  Pueblo  of  Laguna,  Thus  one  may  find  that  nonii- 
nntioiiH  to  civil  office  are  made  by  the  caciques,  the  native  re- 
ligious leaders  nf  the  Pueblo,  amb  hi  some  Pueblos,  always 
elected  unanimously  thereafter  by  the  pueblo  assembly. 

In  the  second  place,  it  should  he  noted  that  the  distinction 
between  religions  and  civil  services  required  of  pueblo  members 
is  a distinction  on  which  two  experts  will  seldom  agree. 

Finally,  it  should  lie  remembered  that  the  doctrine  of  separa- 
tion of  church  and  slate,  although  fundamental  in  tlic  govern- 
ment of  the  United  Slates,  has  never  been  imposed  by  Congress 
as  a formula  to  which  the  Pueblos  must  adhere. 

In  vimv  of  these  difficulties,  efforts  to  apply  to  the  Pueblos 
canons  of  religious  liberty  which  would  apply  to  federal  or  state 
governments  must  he  viewed  with  extreme  reserve. 

The  memorandum  submitted*  to  Assistant  Attorney  General 
Blair  by  Special  Assistant  to  Ihe  Attorney  General  G.  A.  Iver- 
son. on  October  3,  lfiffii,  dealing  with  suppression  of  the  use  of 
peyote  in  the  Pueblo  of  Taos,  Illustrates  the  difficulties  of  the 
subject  and  provides  n useful  guide  for  further  inquiries  of  this 
nature.  In  this  case  certain  Indians  using  peyote  in  violation 
Of  a tribal  custom  or  ordinance  had  been  tried  by  the  pueblo 
council  and  punished  by  having  their  land  assignments  taken 
away  from  them.  The  Iverson  memorandum  deals  with  the 
question  of  whether  the  Federal  Government  might  intervene 
to  correct  an  apparent,  injustice  done  to  the  peyote  users  of  the 
Pueblo. 

The  memorandum  reaches  the  conclusion  that  the  Pueblo  In- 
dians arc  entitled  to  the  protection  of  the  First  Amendment, 
guaranteeing  religious  liberty,  but  tlmt  this  amendment  is  inap- 
plicable to  the  action  of  the  Pueblo  authorities  themselves  as 
distinguished  from  the  action  of  federal  authorities;1*1  that  the 
authority  of  the  tribal  court  of  the  Pueblo  was  clear;  that  the 
executive  officers  of  the  United  States  would  have  no  authority  to 
interfere  with  the  administration  of  justice  by  the  pueblo  court 
in  matters  affecting  relations  between  members  of  the  Pueblo  ;1C* 
that  the  revocation  of  ail  assignment  by  the  Pueblo  council,  which 
had  been  imposed  an  a penalty,  was  in  violation  of  the  Aefc  of 
dune  7,  1924, 100  so  that  the  Secretary  of  the  Interior  would  be 
justified  in  taking  the  position  “that  the  attempted  coercion  is 
invalid  and  without  force  and  effect” ; 110  and  finally,  that  the 
Federal  Government  would  not  he  able  by  any  judicial  proceeding 
to  interfere  with  the  action  of  the  tribal  council  in  these  eases.1" 

The  Iverson  opinion  apparently  assumed  that  the  occupancy 
interest  of  the  Indians  concerned  was  an  interest  in  land  within 
the  meaning  of  the  Act  of  June  7,  1024,  which  governs  the  trans- 
fer of  interests  In  land  of  the  Pueblo  Indians.  The  factual  cor- 
rectness of  this  assumption  with  respect  to  the  land  of  the 
Pueblo  Indians  of  Taos  is  perhaps  open  to  question,112  This  does 
not  affect  the  validity  of  the  argument  presented  in  the  Iverson 
memorandum  that  the  officials  of  a Pueblo  would  not  be  author- 
ized to  transfer  interests  in  land  from  one  individual  to  another. 
If,  however,  no  such  action  is  attempted,  that  is  to  say,  if  what 
the  individual  pueblo  member  has  is  not  an  interest  in  land  but  a 
privilege  of  use  terminable  at  the  will  of  the  Pueblo  itself,  it 
would  appear  that  the  limitation  referred  to  in  the  Iverson  memo- 
randum is  of  no  practical  importance  in  the  situation  dealt  with. 

If  in  point  of  fact  the  Individual  member  has  only  a privilege 
of  occupancy  terminable  at  the  will  of  the  Pueblo,  then  the  Pueblo 

307  ® Memoranda,  Lands  Division  D.  J,  [1936],  220  °2!-,>23 
Ibid.,  pp.  231—230, 

300  43  Stafc.  636, 

1,rt3  Mmnmnridn.  Lands  Division  P,  L 119301,  p.  23c) 
m Ibid.,  p.  240. 

3”  See  pp.  395—396,  infra. 
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would  clearly  be  justified  in  terminating  that  occupancy  without 
tli o approval  of  the  Secretary  of  the  Interior, 

The  Iverson  opinion  contains  an  illuminating  analysis  of  the 
judicial  authority  of  the  Pueblo  council : 

The  India n officials  who  assumed  to  dispose  of  the  con- 
troversy In  the  instant  case  obtained  their  authority, 
whatever  it  was,  from  the  Indian  tribe  under  this  govern- 
mental policy  of  selfalevelopiiH'tit  or  self-deterinination. 
They  constituted  a determining  body  as  a part  of  n local 
government  which  In  its  principal  aspects  contained  the 
elements  of  representative  government  as  that  term  is 
understood  in  our  system.  It  appears  to  have  been  created 
upon  deliberate  action  on  the  part  of  the  tribe,  and  while 
its  exercise  of  authority  was  necessarily  limited  by  various 
and  sundry  acts  of  Congress,  it  rested  upon  what  appears 
to  have  been  u custom  of  long  duration.  True,  it  is  not  a 
court  with  mi  eh  dignity  as  that  for  example  of  the  Seneca 
Indians  of  New  York  who  had  adopted  a constitutional 
charter  relating  to  various  domestic  subjects  coil  nee  led 
with  domestic  relations  and  even  property  rights  (Rico  v. 
May  bee.  2 Fed,  Supp*  069),  but  patently  flu*  absence  of 
formality  or  regularity  of  procedure  is  not  a requirement 
going  to  or  affecting  the  validity  or  binding  force  and 
effect,  of  conclusions  reached  or  judgments  announced 
within  the  scope  of  the  limited  authority  of  such  an 
institution* 

* * * * * 

In  wliat  1ms  been  said  above  it  is  assumed  that  worship 
hv  the  Indians  and  the  practice  of  religious  ceremonies 
nre  internal  affairs  of  the  Indians.  * * * Accordingly, 

if  tin*  use  of  peyote  was  outlawed  as  pernicious  to  the  wel- 
fare of  the  Indians,  the  right  of  the  Indian  Council  to 
regulate  its  use  or  prevent  it  altogether  cannot  be  ques- 
tioned because  forsooth  it  was  used  as  a part  of  a religions 
ceremony.  It  seems  to  me  that  the  question  in  either 
event  presents  a tribal  matter  and  must  under  the  authori- 
ties be  left  to  tribal  determination*  True,  the  present 
t ‘mmol!  may  be  wrong.  It  may  be  actuated  by  bias  or 
prejudice  against  the  members  of  the  Native  American 
(Tiureh.  It  may  be  that,  their  actions  were  influenced  by 
ulterior  motives  and  that,  a wrong  should  be  corrected,  but 
ns  before  stated,  the  Indians  themselves  created  the  tri- 
bunal and  custom  and  usage  support  the  validity  of  its 
judgments*  Next  year  another  election  will  probably  be 
held  and  a different  tribunal  inducted  Into  of! Ice,  The 
government  of  the  Indians  in  this  ease  being  in  si  measure 
at  least  representative*  they  should  be  left  in  matters  of 
this  character  to  their  own  devices*  There  being  no  appeal 
from  the  judgment  of  the  court,  the  right  of  appeal  being 
purely  statutory,  the  judgment  cannot  ho  reviewed,  but 
this  fact  does  "not  affect  either  the  jurisdiction  nr  the 
power.11® 

(3)  The  right  of  the  Pueblo  to  control  occupancy  rights  of 
individual  members  in  pueblo  lands  is  essentially  similar  to  the 
right  of  other  tribes  with  respect  to  tribal  lands,  discussed  in 
Chii pter  9 of  this  volume.  Although,  as  noted,  the  Iverson  mem- 
orandum held  that  the  council  of  the  Pueblo  could  not,  without 
the  approval  of  the  Secretary  of  the  Interior,  revoke  or  transfer 
an  interest  in  land  possessed  by  a member  of  the  Pueblo,  the 
assumption  that  individual  Taos  Indians  held  such  interests  in 
in  rid  is  not  supported  by  any  facts  set  forth  in  the  Iverson  memo- 
randum. A recent  memorandum  of  the  Solicitor  of  the  Interior 
Department  on  this  point 1,4  declares,  after  setting  forth  the 
language  of  section  17  of  the  Act  of  June  7,  1924  : 115 

Under  the  foregoing  language,  it  must  be  held  that  if  an 
assignment  in  the  Santa  Clara  Pueblo  amounts  to  a trails* 
fer  of  right,  title,  or  interest  In  real  property,  any  pur- 
ported assignment,  whether  to  an  Indian  or  to  a non- 
Indian,  made  by  the  pueblo  without  the  prior  approval  of 
the  Secretary  of  the  Interior  is  without  validity  in  law  or 
equity.  On  the  other  hand,  if  an  assignment  does  not 
convey  an  interest  in  the  land  itself,  it  does  not  fall  within 


”3  8 Memoranda*  Lands  Division  D,  J-  [10301,  220,  220,  227-228, 
1,4  Memo,  Acting  go],  I,  D,,  April  1-1,  1030, 

43  Stat,  630  ; discussed  at  p.  300,  sapra. 
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the  scope  of  Hit*  statute  cited.  It  becomes  important, 
therefore,  to  distinguish  between  those  transactions  which 
convey  mi  interest  hi  real  properly  and  those  transactions 
which,  while  relating  to  the  use  of  real  property,  do  not 
create  an  interest  therein. 

This  distinction  has  been  considered  by  the  courts  in  a 
great  variety  of  cases  which  seek  to  distinguish  an  Interest 
in  hind  from  a mere  5 use.  A recent  decision  in  the 
Circuit  Court  of  Appeal*  mr  the  Eighth  Circuit  holds: 

“A  mere  permission  to  use  land,  dominion  over  it  re- 
maining in  the  owner  and  no  interest  or  exclusive  posses- 
sion of  it  being  given,  is  hut  a license,  (Citing  authori- 
ties.)” (Tips  V.  United  States.  70  F.  (2d)  02.7,  520.) 
j C.  < \ A,  5.  1934.  | 

The  essential  characteristic  of  a license  to  use  real  prop- 
erty, as  distinguished  from  an  interest  in  real  property*  is 
that  in  Llie  former  case  the  licensee  has  no  vested  right  ns 
against  the  licensor  or  third  parties.  He  lias  only  a 
privilege,  which  the  licensor  may  terminate. 

As  Justice  Holmes  pointed  out,  in  Marrono  v.  Waxhinff- 
ton  Joekcji  Club.  227  U,  8,  033,  “A  contract  hinds  the 
person  of  the  maker  hut  does  not  create  an  interest  in  the 
property  that,  it  may  concern,  unless  it  also  operates  as  a 
conveyance.  * * * But  if  if  did  not  create  such  un 

interest,  that  is  to  say,  a right  in  rein  valid  against  the 
landowner  and  third  iiersons,  the  holder  had  no  right  to 
enforce  specific  performance  by  self-help*  His  only  right 
was  to  sue  upon  the  contract  for  the  broach.”  (At  p.  636.) 

Put  in  its  simplest  terms,  tlie  rule  is  that  a landowner 
does  not  transfer  an  interest  in  his  land  by  allowing  an- 
other to  use  the  laud.  Thus,  for  instance,  a member  of 
the  landowner's  family,  inasmuch  as  he  is  “a  bare  licensee 
of  the  owner,  who  lms  no  legal  interest  in  the  lnnd,” 
cannot  derive  from  his  legal  privilege  to  use  the  land  a 
right  against  the  landowner  or  against  third  parties.  El- 
liott v*  Town  of  Mason,  81  All.  701  (N.  H.  1911),  See  also 
Keystone  Lumber  Co , v.  Kalman,  09  N,  W.  165  (Win.  1896). 

The  distinction  established  by  the  eases  between  n 
license  and  an  interest  ill  land  is  entirely  consistent  with 
the  purpose  of  the  Pueblo  Land  Act  of  June  7,  1924* 

A raiding  of  the  legislative  history  of  that  act  shown 
that  it  was  designed  to  stop  the  loss  of  pueblo  hinds  by 
stopping  transactions  from  which  a claim  against  the 
pueblo  might  ultimately  be  derived.  Thus  if  a pueblo, 
under  the  guise  of  making  assignments,  should  in  effect 
grant  a life  estate  or  even  a leasehold  interest  to  an  indi- 
vidual member  of  the  pueblo,  there  would  be  a transaction 
upon  which  a claim  adverse  to  the  pueblo  might  be 
founded  either  by  the  individual  or  by  a third  party  to 
whom  he  might  convey  his  rights.  On  tlie  other  hand,  the 
action  or  inaction  of  the  pueblo  authorities  in  permitting 
a pueblo  member  to  use  a designated  area  of  pueblo  land 
would  not  of  itself  create  any  interest  in  land  adverse  to 
tlie  title  of  the  pueblo  itself,  any  more  than  the  decision 
of  a family  council  to  allot  certain  rooms  or  buildings  to 
certain  members  of  the  family  would  constitute  a transfer 
of  an  interest  In  land* 

In  between  these  two  extremes  difficult  ‘Twilight  zone’’ 
cases  may  apiiear.  In  these  cases  the  courts  have  looked 
to  the  intention  of  the  parties  to  determine  whether  the 
transaction  was  intended  to  create  a right  against  the 
landowner  and  against  third  parties*  If  it  was  so  in- 
tended,  the  transaction  must  be  regarded  us  a conveyance 
of  mi  interest  in  real  property*  If  not,  a mere  license 
relationship  is  established. 

Even  the  language  of  leasing  will  not  suffice  to  create 
a lease  relationship  if  tlie  transaction  leaves  complete 
power  over  the  land  in  the  hands  of  the  landowner.  Thus, 
in  tlie  case  of  Tips  v.  United  States,  70  F,  (2d)  625  [O,  C, 
A,  5,  30341,  the  court  found  that  an  instrument  which 
used  the  terms  “landlord,”  “tenant, ” ‘Tease,”  etc*,  was 
nevertheless  a mere  license,  because  the  so-called  lessor, 
the  War  Department*  had  no  power  to  lease  the  property 
or  to  grant  more  than  a revocable  permit  to  use  the 
property* 

* * * * * 

It  would  be  entirely  improper  for  me  to  attempt  to 
apply  the  general  principles,  above  set  forth,  to  nil 
imaginary  assignment  that  may  be  made  to  an  imaginary 
Indian  under  an  imaginary  ordinance  that  has  not  yet 
been  passed.  When  ail  actual  assignment  is  made  or  pro- 
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posed  mid  tile  bylaws*  ordinances,  unwritten  customs  or 
expressed  intentions  uf  the  parties  which  bear  upon  the 
issues  above  presented  nro  laid  before  me,  I shall  he 
Kind  to  render  an  opinion  oil  the  question  of  whether  such 
assignment  involves  n conveyance  of  an  interest  in  land 
and  is  therefore  invalid  without  prior  Secretarial 
approval. 

The  foregoing  diseussion  however  should  make  clear  I 


MEXICO 

the  right  of  the  pueblo  to  grant  a mere  license  fur  the 
use  of  hinds  to  the  memhcis  of  the  pueblo,  Jr  should,  be 
equally  dear,  under  the  principles  above  set  forth,  that 
the  pueblo  lacks  power  to  grant  more  than  n mere  license 
and  Hint  any  oral  transaction  or  written  instrument  pur- 
porting to  grant,  an  interest  In  land  valid  agmiisi  the 
pueblo  itself  or  against  third  parties  would  be  void  at 
law  and  in  equity. 


SECTION  6.  PUEBLO  LAND  TITLES 


Without  further  reference  to  the  history  of  pueblo  land  titles, 
dealt  with  in  the  earlier  sections  of  this  chapter,  we  may  attempt 
a statement  of  the  incidents  of  pueblo  laud  ownership  today. 
At  the  present  time  the  land  ownership  of  the  Pueblos  is  of  two 
types.  There  is,  in  the  first  place,  land  to  which  the  Pueblos 
hold  fee  title,  under  grants  of  the  Spanish,  the  Mexican,  or  the 
United  States  Governments,  or  by  reason  of  purchases  made  by 
the  Pueblo,  In  the  second  place,  there  is  land  to  which  legal 
titles  is  held  by  the  United  States,  the  equitable  ownership  of 
which  is  vested  in  the  Pueblo.  Such  lands  include  statutory 
reservations  ,lfl  and  Executive  order  reservations  of  lands  for- 
merly part  of  the  public  domain.31*  Likewise,  lands  purchased 
by  the  United  States  for  the  benefit  of  the  Pueblo,  whether 
through  the  use  of  pueblo  funds  or  through  the  use  of  gratuity 
appropriations,  may  fall  under  this  category.  In  its  relations  to 
third  parties,  however,  the  rights  of  the  Pueblo  are  not  sub- 
stantially affected  by  the  distinction  between  the  two  forms  of 
title1.1"1  As  a legal  owner  or  as  an  equitable  owner  the  Pueblo 
has  all  the  ordinary  rights  of  a landowner  with  respect  to  third 
parties  except  the  right  of  alienation.  The  Pueblo  has  the  right 
to  exclude  third  parties  from  its  Innd,11'  and  it  has  the  right  to 

1Ja  Act  of  April  12,  1924,  c,  90,  43  Stat.  92  (Zia  Pueblo)  ; Act  of  May  23, 
102S,  45  Stnt,  71 T (Acoma)  l Act  of  February  11,  1929,  45  Stnt,  1101 
(San  Ildefonso). 

117  Sec  Chapter  10,  sec.  7, 

The  conclusion  of  the  process  of  assimilating  pueblo  grant  lands  to 
the  status  of  other  tribal  lands  is  found  in  United  mates  v.  Chavez,  290 
U,  357  (1933).  holding  that  pueblo  lands  are  “Indian  country”  for 
purposes  of  federal  criminal  jurisdiction.  The  opinion  of  Mr,  Justice 
Van  Devnnter  contains  a brief  but  informative  resume  of  tile  legnl  his- 
tory of  tile  New  Mexico  Pueblos. 

'"•Pueblo  dc.  San  Juan  V,  United  States , 47  F.  2d  446  (C  C.  A.  10 
1931),  See  Chapter  15,  sec.  20, 


qualify  this  exclusion  by  specific  conditions  under  which  third 
parties  will  be  permitted  to  enter  upon  pueblo  hinds.  As  a land- 
owner the  Pueblo  may  insist  that  its  licensees  pay  a sum  of 
money  for  the  privilege  of  entering  the  pnehlo  hinds,  and  that 
while  they  are  within  the  pueblo  boundaries  they  refrain  from 
certain  types  of  conduct  which  the  pueblo  authorities  classify  as 
offensive.  As  a landowner  the  Pnehlo  may  grani  revocable  rights 
of  occupancy,  grazing  permits,  or  other  licenses  to  nonmenihers, 
provided  that  no  property  interest  is  thereby  alienated,  and  sub- 
ject to  the  approval  of  the  Interior  Department  whore  such  ap- 
proval is  required  by  existing  law.  Likewise,  the  Pueblo  may 
lease  pueblo  hinds  to  members  or  to  outsiders  subject  to  the 
approval  of  the  Secretary  of  the  Interior,  The  necessity  of 
obtaining  the  consent  of  the  United  States  to  any  transaction 
involving  alienation  of  a property  interest,  whether  by  sale, 
mortgage,  exchange,  gift,  or  lease  is  u matter  to  which  we  have 
already  given  consideration  at  pages  8110  and 

The  legal  authority  of  the  Pueblo  to  exercise  the  rights  of  a 
landowner  does  not  depend  upon  the  peculiar  facts  with  resect 
to  the  legal  title  of  pueblo  grant  lands.  Its  rights  are  cognate 
with  the  rights  of  other  tribes,  which  have  been  analyzed  in 
Chapter  15  of  this  volume. 

The  limitations  upon  those  rights,  while  generally  similar  to 
the  limitations  placed  upon  land  ownership  by  other  tribes,  arc 
made  specific  by  the  terms  of  the  Pueblo  Lands  Act  of  June  7, 
1924,  which  1ms  been  discussed  on  page  390.  Briefly  sum- 
marized, it  may  be  said  that  in  its  relations  with  the  states,  the 
Federal  Government,  the  members  of  the  Pnehlo,  and  third 
Parties  generally,  the  Pueblo  is  the  owner  of  lands  granted  or 
reserved  to  it,  except  that  it  does  not  luive  the  right  to  dispose 
of  the  land  or  any  interest  therein  without  the  approval  of  I he 
United  States, 


SECTION  7.  THE  RELATION  OF  THE  PUEBLOS  TO  THE  FEDERAL  GOVERNMENT 


That  the  Pueblos  arc  wards  of  the  United  States  in  the  sense 
in  which  that  phrase  was  first  used,  i.  e.,  that  Congress  pos= 
nesses  plenary  power  to  govern  the  Pnebi-%  is  a proposition 
that  has  not  been  east  in  doubt  since  the  Sandoval  case,320 
There  remains  the  question  how  far  Congress  has  exercised  this 
power  and,  in  particular,  how  far  Congress  has  conferred  upon 
the  Executive  branch  of  the  Federal  Government  authority  over 
the  Pueblos,  The  question  of  the  scope  of  Executive  power  with 
respect  to  the  Pueblo*  is  dealt  with  in  a recent  opinion  of  the 
Solicitor  of  the  Interior  Department ,yl  from  which  the  follow- 
ing passage  is  quoted  * 

One  of  the  points  on  which  administrative  control  is 
clearly  established  relates  to  the  disposition  of  real  prop- 
erty, Here  the  cases  hold  that  the  Pueblos  have  no  power 
to  dispose  of  real  property  except  with  the  consent  of  the 
United  States.  Such  consent  may  he  given  expressly  by 
the  Secretary  of  tlm  Interior,  or  Implicitly  through  a iegal 
notion  Involving  pnehlo  lands.  In  the  latter  case  the 
Umfetl  Staten  must  be  a party  to  the  action,  or  else  the 

,aM  11.  s.  2S  (1913),  discussed  at  pp,  389-  390,  ftupra. 

121  Op.- Sol,  7.  D,.  M. 295 66,  August  9,  1939.  *"  j 


Pueblos  must  be  represented  by  nn  attorney  appointed  by 
tile  United  States,  if  the  decree  against  the  Pueblos  is 
to  have  validity. 

The  chief  authority  cited  for  this  statement  is  tin-  case  of 
United  States  v,  Candelaria,'*1  in  which  the  following  question 
was  certified  to  the  Supreme  Onnrt : 

1,  Arc  Pnehlo  Indians  in  New  Mexico  in  such  status  of 
tutelage  as  to  their  lands  In  that  State  flint  the  United 
States*  as  such  guardian,  is  not  barred  either  by  a judg- 
ment in  a suit  involving  title  to  such  lands  begun  in  the 
territorial  court  and  passing  to  judgment  after  statehood 
or  by  a judgment  in  a similar  action  in  the  United  States 
District  Court  for  the  District  of  New  Mexico,  where,  in 
each  of  said  actions,  the  United  States  was  not  a party 
nor  was  the  attorney  representing  such  Indians  therein 
authorized  so  to  do  by  the  United  States?  (P.  4 38. ) 

This  question  the  Supreme  Court  answered  in  flic  following 
terms,  per  Van  Devnnter,  J.: 

Many  provisions  have  been  enacted  by  Congress — some 
general  and  other  special— to  prevent  the  Govermnent’s 

uu  n7l  u g 432  (1026), 
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Indian  wards  from  iniinmvldently  disposing  of  their  lands 
and  becoming  homeless  public  charges,  One  of  these  pro- 
visions, now  rill  In  idled  in  sect  i cm  2110  of  the  Revised  Stat- 
1 1 ( I’H,  declares : ‘"No  purchase.  grant.  lease,  or  other  con- 
veyance of  lands,  or  of  any  title  or  claim  thereto  from 
any  Indian  nation  or  frilu*  of  Indians,  shall  be  of  any 
validity  in  law  or  equity,  unless  the4  same  he  made  by 
treaty  or  convention  entered  into  pursuant  to  the  Con- 
stitution,” This  provision  was  originally  adopted  in  1834, 
v.  USE  see.  12,  4 Hint.  73T  and,  with  others  “regulating 
trade  and  intercourse  with  the  Indian  tribes,  ’ was  ex- 
tended over  “the  India n tribes*'  of  New  Mexico  in  1851. 
e.  1 1.  see,  7.  D Stub  587, 

While  there  is  no  express  reference  in  the  provision  to 
Pueblo  Indians,  we  think  it  must  he  taken  ns  including 
them.  They  are  plainly  within  its  spirit  and,  in  our 
opinion,  fairly  within  Its  words,  "any  tribe  of  Indians." 
Although  sedentary,  industrious  and  disposed  to  peace, 
Miry  are  Indians  in  race,  customs  and  domestic  govern- 
ment. always  have  lived  in  isolated  eoiiinmnities,  and  are 
a simple,  uninformed  people,  Ill-prepared  to  cope  with 
tin4  intelJIgeiiee  and  greed  of  other  races.  It  therefore  is 
difficult  to  believe  that  Congress  in  1851  was  not  intend- 
ing to  protect  them,  but  only  the  nomadic  and  savage 
Indians  then  living  in  New  Mexico.  A more  reasonable 
view  Is  that  the  term  "Indian  tribe”  was  used  in  the  acts 
of  is:  t4  and  1851  in  the  sense  of  “a  hotly  of  Indians  of  I he 
same  or  a similar  nice,  united  In  a community  under  one 
leadership  or  government . and  Inhabiting  a particular 
though  sometimes  ill-defined  territory.”  Montoya  v. 
United  State. «,  ISO  U.  S.  201,  200.  In  that  sense  the  term 
easily  includes  Pueblo  Indians, 

Under  the  Spanish  law  Pueblo  Inditing,  although  having 
full  title  to  their  lands,  wore  regarded  as  in  n state  of 
tutelage  mid  could  alienate  their  lands  only  under  govern- 
mental supervision,  See  Chouteau  v,  Motony,  10  How, 
20M,  247,  Text  writers  have  differed  about  the  situation 
under  the  Mexican  law  ; but  in  United  States  v,  Pico , 5 
Wall.  536,  540,  this  Court,  speaking  through  Mr,  Justice 
Field,  wliu  was  specially  informed  on  the  subject,  ex- 
pressly recognized  that  under  the  laws  of  Mexico  the 
government  "extended  a special  guardianship”  over  Indian 
pueblos  nnd  that  a conveyance  of  pueblo  lands  to  he  effec- 
tive must  he  "under  the  supervision  and  with  the  approval” 
«f  designated  authorities.  And  this  was  the  ruling  in 
Nitwit  v,  Ilcpbtfrm  1 Cal,  254,  273.  et  seq.  Thus  it  appears 
tiiai  Congress  in  imposing  a restriction  on  the  alienation 
of  these  lands,  as  we  think  it  did,  was  hut  continuing  a 
policy  which  prior  governments  had  deemed  essential  to 
tin1  protection  of  such  Indians. 

***** 


With  this  explanation  of  the  status  of  the  Pueblo  Indians 
ami  their  hinds,  and  of  the  relation  of  the  United  States 
to  both,  we  come  to  answer  the  questions  propounded  m 
the  certificate. 

To  the  first  question  we  answer  that  the  United  States 
is  not  barred,  (lur  reasons  will  he  stated.  The  Indians  of 
the  pueblo  are  wards  of  the  United  States  and  hold  their 
lands  subject  to  the  restriction  that  the  same  cannot  he 
alienated  in  any- wise  without  its  consent.  A judgment  fir 
decree  which  operates  directly  or  indirectly  to  transfer  the 
lands  from  the  Indians,  where  the  United  States  has  not 
authorized  fir  appeared  in  the  suit,  infringes  Unit  restric- 
tion. The  United  States  lias  an  interest  in  maintaining 
and  enforcing  the  restriction  which  cannot  he  affected  by 
such  a judgment  or  decree,  This  Court  lias  said  in  deal- 
ing with  a like  situation:  “It  necessarily  follows  that,  ns 
m transfer  of  the  allotted  lands  contrary  to  the  inhibition 
of  Congress  would  he  a violation  of  the  governmental 
rights  of  the  United  States  arising  from  Its  obligation  to  a 
dependent  people,  no  stipulations,  contracts,  or  judgments 
rendered  in  suits  to  which  the  Government  is  a stranger, 
can  affect  its.  interest.  The  authority  of  the  United  States 
hi  enforce  the  restraint  lawfully  created  cannot  he  im- 
paired by  any  action  without  its  consent.”  Bowling  and 
Mi (nni  Improvement  Co . v.  United  States,  233  U.  S.  5«S, 
534,  And  that  ruling  has  been  recognized  mid  given  effect 
in  other  cases.  Prtvett  v.  United  States,  256  U.  S.  201, 
204;  Sunderland  v.  United  States,  266  U,  S.  226.  «3^. 

But,  as  it  appears  that  for  many  years  the  United 
Stales  has  employed  and  paid  a special  attorney  to  rep- 


resent the  Pueblo  Indians  and  look  after  their  interests, 
mir  answer  is  made  with  the  qualification  that,  if  the 
decree  was  rendered  in  a suit  begun  and  prosecuted  by 
the  special  attorney  so  employed  and  paid,  we  think  the 
United  States  is  as  effectually  concluded  as  if  It  were 
a party  to  the  suit.  Souffront  v.  Compapnie  ties  Sncreries, 
217  XL  K.  475,  486;  Love  jap  v.  Murray.  3 Wall.  1,  IS; 
Clafiin  v.  Fletcher , 7 Fed.  851.  852;  Malay  v.  Duden,  8G 
Fed,  402,  404  * James  v.  Germania  Iron  Co.,  107  Fed.  097, 
613,  (Pp.  441  to  444.) 

The  decision  reached  in  the  Candelaria  case  has  been  followed 
in  a number  of  eases  arising  tm  appeals  from  decrees  of  the 
Pueblo  Lands  Board.3* 

The  opinion  of  the  Solicitor  of  the  Interior  Department  quoted 
above  goes  on  to  analyze  the  scope  of  Federal  executive  power 
over  the  Pueblos  iu  the  following  terms; 

The  power  of  the  Executive  extends  to  the  bringing 
of  suits  on  behalf  of  a pueblo  in  matters  affecting  pueblo 
lands  and  controlling  the  conduct  of  such  litigation.  The 
basis  of  such  power  is  set  forth  in  the  passage  above 
quoted  from  United  States  v.  Candelaria,  in  which  Mr. 
Justice  Van  Devanter  said:  "The  suit  was  brought  on 
the  theory  that  these  Indians  are  wards  of  the  United 
States  and  that  It  therefore  has  authority  and  is  under  a 
duty  to  protect  them  In  the  ownership  and  enjoyment  of 
their  lands”  (271  IJ.  S.4  at  437.)  Under  section  1 of  the 
Pueblo  Lands  Act  which  provides  that  "the  United  States 
of  America,  In  its  sovereign  capacity  as  guardian  of  said 
pueblo  Indians”  shall  institute  certain  actions  to  quiet 
title  of  pueblo  lands,  u number  of  suits  have  been  brought 
on  behalf  of  Indian  pueblos. 

See  for  example  United  States  v.  Board  of  National 
Missions  of  Presbyterian  Church , supra ; Garcia  v.  United 
States,  supra;  Pueblo  of  Pi  curls  v.  Abepta,  supra. 

In  the  last  cited  case  the  question  was  raised  whether 
the  pueblo  itself  was  precluded  from  appealing  an  adverse 
decision  sustained  in  an  action  instituted  by  the  United 
States  on  behalf  of  the  pueblo.  The  court  declared: 
***** 

"It  thus  appears  that  at  any  time  prior  to  the  filing 
of  the  field  notes  and  plats  by  the  Secretary  of  the 
Interior  in  the  office  of  the  Surveyor  General  of  New 
Mexico  (Pueblo  Lands  Act,  sec.  13,  43  Stab  640  f2a 
U.  S,  G.  A,  sec.  331  note])  either  the  United  States 
or  the  pueblo  may  maintain  an  action  involving  the 
title  and  right  to  lands  of  the  pueblo:  but  a decree 
rendered  in  a suit  brought  by  the  pueblo  does  not 
bind  the  United  States,  while  a decree  rendered  in  a 
suit  brought  by  the  United  States  does  bind  the 
pueblo. 


"The  statutory  power  of  the  United  States  to  ini- 
tiate actions  for  the  Pueblo  Indians  necessarily  in- 
volves the  power  to  control  such  litigation.  If  the 
private  attorneys  of  the  pueblo  could  dictate  the  aver- 
ments of  the  bill,  or  could  prevail  in  questions  of  judg- 
ment in  the  introduction  of  evidence,  there  would  be 
no  substance  to  the  guardianship  of  the  United  States 
over  the  India  us.  There  cannot,  he  a divided  author- 
ity in  the  conduct  of  litigation ; divided  authority  re- 
sults in  hopeless  confusion.  If  the  United  States  has 
power  to  dismiss  with  prejudice  prior  to  trial,  us  has 
been  hold,  it  certainly  has  power  to  decline  to  appeal 
lifter  trial,  if  11  believes  the  decision  of  the  trial  court 
Is  without  error.”  (At  pp.  13  to  14.) 


In  view  of  the  foregoing  authorities  it  is  clear  that  the 
United  States  is  empowered  by  virtue  of  its  relation  to 
the  pueblo  and  pursuant  to  special  legislation  based  on 
that  relationship  to  conduct  and  control  litigation  on 
behalf  of  the  pueblos  concerned  for  the  protection  of 


pueblo  lands,  , , . 

No  attempt  will  he  made  in  this  o] 
Imustively  the  realm  in  which  the  E 


inion  to  analyze  ex- 
leeutive  arm  of  the 


la  United  States  v.  Board  of  National  Missions  of  the  Presbyterian 
Church.  87  P.  2d  272  (C.  C,  A,  10,  1029)  : Garcia  V,  United  Stotet, 
48  F,  2d  878  (C.  €,  A.  10,  1030)  ; Pueblo  of  Picuns  v,  Abeyta,  60  F,  _d 
12  (C.  C.  A,  10,  1931), 
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Federal  Government  Is  empowered  tn  .supervise  nets  of 
the  pueblo  government.  It  i*  enough  for  the  present  to 
point  on  the  one  hand  to  the  foregoing  eases  upholding 
siieh  supervision  in  mutters  affecting  the  disposition  of 
pueblo  lands  and  litigation  with  reference  to  such  lands 
and  to  note,  on  the  other  hand,  that  pueblo  rights  of  self- 
go  von  mi  out  in  matters  internal  to  the  pueblo  have  been 
constantly  recognized  In  all  the  decided  cases.  In  the 
Constitution  of  the  Santa  Clara  Pueblo,  approved  by  tlu* 
Secretary  of  the  Interior  on  December  20,  1035,  an  fiftenmt 
was  made  to  distinguish  between  matters  over  which  the 
pueblo  1ms  sovereign  power,  tirnler  existing  Federal  law, 
ami  mattcra  over  which  the  Interior  Department  has  final 
com  rob  This  attempt  is  embodied  in  the  fiftli  numbered 
paragraph  of  Article  IV.  section  1 of  the  Pueblo  Uoiistiiu* 
lion.  This  paragraph,  dealing  with  powers  which  are  not 
specifically  enumerated  hi  section  16  of  the  net  of  June  IS, 
UKM,  but  which  are  comprehended  under  the  general 
phrase  ‘"till  powers  vested  in  any  Indian  tribe  or  tribal 
council  by  existing  law,”  reads  as  follows : 

‘■5.  To  enact  ordinance**,  not  Inconsistent  with  the 
constitution  and  bylaws  of  the  pueblo,  for  the  main- 
tenance of  law  and  order  within  the  pueblo  and  for 
the  punishment:  of  members,  and  the  exclusion  of 
non  members  violating  any  such  ordinances,  for  the 
raising  of  revenue  and  the  appropriation  of  available 
funds  for  pueblo  purposes,  for  the  regulation  of 
trade,  inheritance,  landholding,  and  private  dealings 
In  land  within  the  pueblo,  for  the  guidance  of  the 
officers  of  the  pueblo  in  all  their  duties*  and  gener- 
ally for  the  protection  of  the  welfare  of  the  pueblo 
and  for  the  execution  (if  all  other  powers  vested  in 
the  pueblo  by  existing  law : Provided . That  any 
ordinance  which  affects  persons  who  are  not  mem- 
bers of  the  pueblo  shall  not  take  effect  until  It  has 
been  approved  by  the  Secretary  of  the  Interior  or 
some  officer  designated  by  him," 

A third  point  in  the  relation  of  the  pueblo  to  the  Fed- 
eral Government  is  raised  by  the  question  whether  the 
pueblos  may  resort  to  legal  proceedings  against  the 
United  States  or  its  officers.  While  this  question  is  essen- 
tially a question  of  legal  procedure,  the  substantive  rights 
of  the  pueblos  must  depend  in  a very  large  degree  upon 
the  answer  given  to  this  question-  The  question  is  dis- 
tinctly and  unmistakably  answered  in  the  opinion  of  the 
Supreme  Court  read  by  Mr,  Justice  Van  Decanter  in  tone 
v.  Pueblo  of  Santa  Rosa  T249  U.  S.  110  (1919)],  supra. 
In  that  ease  the  pueblo  of  Santa  Rosa  was  recognized  as 
entitled  to  bring  milt  against  the  Secretary  of  the  In- 
terior to  enjoin  that  official  from  offering,  listing,  or  dis- 
posing of,  as  public  lauds  of  the  United  States,  certain 
lands  claimed  by  the  Indian  pueblo. 

Again,  in  the  ease  of  Pueblo  dc  San  Juan  v.  United 
States  [47  F.  2d  446  (C.  C.  A,  10,  1931)  ],  supra,  the  right 
of  a pueblo  to  bring  suit  against  the  United  States,  under 
the  Pueblo  Lands  Act  (43  Stah  6,37),  was  upheld. 

In  accordance  with  the  familiar  rule  a suit  against  the 


United  States  must  he  based  upon  legislation  through 
which  the  United  States  permits  itself  to  he  sued.  Suits 
against  officers  of  the  United  States  based  on  alleged  ille- 
gal acts  require  no  such  statutory  authority. 

A final  question  which  the  relation  of  the  pueblo  to  the 
Federal  Government  lias  raised  is  the  question  whether 
the  pueblos  are  entitled  to  the  protection  of  the  Federal 
Constitution  with  respect  to  acts  done  under  Federal 
authority. 

The  opinion  of  the  Supreme  Court  in  the  above-cited 
case  of  Lane  y,  Pueblo  of  Santa  Rosa  answers  this  ques- 
tion in  the  following  terms  : 


“The  defendants  assert  with  much  earnestness  that 
the  Indians  of  this  pueblo  are  wards  of  the  United 
Slates— recognized  as  such  by  the  legislative  and 
executive  departments— and  that  in  consequence  the 
disposal  of  their  lands  Is  not  within  their  own  control, 
hut  subject  to  such  regulations  as  Congress  may  pro 
scribe  for  their  benefit  and  protection.  Assuming, 
without  so  deciding,  that  this  is  all  true,  wo  think  it 
has  no  real  hearing  on  the  point  we  are  considering. 
Certainly  it  would  not  justify  the  defendants  in  trout- 
mg  the  lands  of  these  Indians— to  which,  according  to 
the  bill,  they  have  n complete  ami  perfect  title— as 
public  lands  of  the  United  States  and  disposing  of  the 
same  under  the  public  land  laws.  That  would  not  he 
an  exercise  of  guardianship,  but  an  act  of  confisca- 
tion, Resides,  the  Indians  are  not  here  seeking  to 
establish  any  power  or  capacity  in  themselves  to  dis- 
pose of  the  lands,  but  only  to  prevent  a threatened 
disposal  by  administrative  officers  in  disregard  of  their 
full  ownership.  Of  their  capacity  to  maintain  such  a 
suit  we  entertain  no  doubt.  The  existing  wardship  is 
not  an  obstacle,  as  ig  shown  by  repeated  decisions  of 
this  court,  of  which  Lone  Wolf  v.  Hitchcock , 1ST  U-  S 
553,  is  an  illustration.'’  (At  pp,  113  to  114.) 


...  mi  u-u/unfc  v,  uritiru  mares, 

supra,  that  Congress  could  not  constitutionally  deprive  n 
pueblo  of  the  right  to  plead  a New  Mexico  statute  of  lim- 
itations, The  court  declared : 


“We  conclude  that  such  Indian  pueblos  were  enti- 
tled to  the  benefits  of  the  New  Mexico  statutes  of 
limitation  and  that  the  United  States,  as  their 
guardian,  may  plead  such  statutes  in  their  behalf. 

“If  this  he  true,  then  the  Pueblo  of  Taos,  having 
acquired  fee  simple  title  to  the  Tenorio  tract  under 
section  3364,  supra,  prior  to  the  adoption  of  the 
Pueblo  Lands  Act,  could  not  he  deprived  of  that  title 
by  legislative  fiat.”  (At  p,  878.) 

In  accordance  with  the  foregoing  decisions  it  is  plain 
that  while  the  Indian  pueblos  have  been  considered  for 
certain  purposes  as  wards  of  the  Federal  Government  they 
are  entitled  not  only  to  bring  suit  against  that  Govern* 
incut  and  its  officers  but  to  claim  as  against  such  Govern- 
ment and  officers  the  protections  guaranteed  by  the  Fed- 
eral Constitution. 


SECTION  8.  THE  RELATION  OF  THE  PUEBLOS  TO  THE  STATE 


We  have  already  noted  Mint  the  terms  upon  which  New  Mexico 
was  admitted  to  statehood  left  no  room  for  a claim  by  the  state 
to  govern  mental  power  over  the  Pueblos.  The  general  rule  that 
the  Pueblos  are  not  subject  to  slate  control  must,  however,  be 
qualified  in  several  respects. 

In  the  first  place,  as  noted  in  Chapter  8 of  Hits  volume,  pueblo 
lands,  like  other  Indian  reservations,  nre  part  of  the  stale  in 
which  they  are  situated  for  purposes  of  state  jurisdiction  over 
non-Indians. 

In  the  second  place,  Congress  has  made  various  shite  laws, 
such  as  laws  respecting  health  and  education applicable  on 
Indian  reservations,  and  these  laws  are  as  applicable  to  the 
Pueblos  as  to  other  Indian  tribes.125 

Tn  tlle  tIllr€l  Id»«N  the  judgments  and  decrees  of  the  Pueblo  in 


matters  property  within  its  jurisdiction  would  appear  In  merit 
tin-  same  faith  and  credit  that  is  owing  to  other  recognized 
agencies  of  tribal  government  under  the  decisions  discussed 
elsewhere  tu  this  volume,13* 

A significant  problem  of  the  relation  of  the  Pueblos  to  the 
State  of  New  Mexico  is  raised  by  the  possibility  of  suit  by  a 
Pueblo  in  a state  court,1-1  On  this  question  mi  opinion  of  the 
Solicitor  of  the  Interior  Department 138  declares: 

It  Ims  occasionally  been  assumed  that  where  a State  lias 
no  jurisdiction  over  the  land  of  Uu  Indian  pueblo,  the 

3*“  Sec  Chapter  14,  gee,  3, 

127  Examples  of  such  suits  in  state  or  territorial  courts  are  : Puebla  of 
Laguna  V,  Pueblo  of  Aooma , 1 N.  M.  220  (1857),  dispute  Over  possession 
of  snored  picture;  Victor  de  la  O v,  The  Pueblo  of  Acomn.  1 N.  M.  220 
(1857),  dispute  over  possession  of  document  of  title;  Pueblo  of  Isleta  v 
Tondrv  an, I Pivmd,  18  N.  M,  .388,  137  Pac,  80  (1913),  condemnation  of 
right-of-way. 

,s*  Op.  Hnl.  I.  D.f  M, 29566,  August  9,  1939. 


IT.  S.  C.  231. 
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pueblo  has  no  standing  in  the  courts  of  the  State,  This 
assumption  is  entirely  erroneous.  Despite  the  luck  of 
Statu  juris  diction  over  pueblo  lands,  the  pueblo  may,  nev- 
ertheless, bring  suit  in  State  courts,  so  far  as  State  law 
permits,  and  demand,  in  other  respects,  recognition  as  a 
public  corporation.  The  judgments  and  ordinances  of  a 
pueblo  are  entitled  to  the  same  sort  of  recognition  that 
State  courts  give  to  the  acts  of  another  State  or  nation, 
The  pueblo  as  n sovereign  body  is  not  subject  to  suit  in 
State  courts,  except  with  its  own  consent  The  pueblo  is 
not  for  that  reason  a pariah.  It  is  entitled  at  the  very 
least  to  all  the  rights  which  a foreigner  may  assert  in  tin* 
courts  of  a State. 

The  foregoing  views  are  based  upon  the  judgment  of  the 
Supreme  Court  in  United  States  v.  Candelaria.1*  In  this  case 
the  United  States,  ns  guardian  nf  the  Pueblo  of  Laguna,  brought 
a suit  to  quiet  title.  The  objection  was  made  that  prior  decisions 
in  tilt*  state  courts  barred  the  action.  The  Court  commented  on 
the  validity  of  the  earlier  decrees,  in  the  following  terms: 

In  their  answer  the  defendants  denied  the  wardship  of  the 
United  States  and  also  set  tip  in  bar  two  decrees  rendered 
in  prior  suits  brought  against  them  by  the  pueblo  to  quiet 
the  title  to  the  same  lands.  One  suit  was  described  as 
begun  in  11)10  in  the  territorial  court  and  transfer  red 
when  New  Mexico  became  a State  to  the  succeeding  state 
court,  where  on  final  hearing  a decree  was  given  for  the 
defendants  on  the  merits.  * * * In  the  replication  the 

United  States  alleged  that  it  was  not  a party  to  either  of 
the  prior  suits ; that  it  neither  authorized  the  bringing  of 
them  nor  was  represented  by  the  attorney  who  appeared 
for  the  pueblo  ; and  therefore  that  it  was  not  bound  by  the 
decrees. 

On  the  case  thus  presented  the  court  held  that  the 

no  271  U«  S,  432  (1926).  That  portion  of  the  opinion  in  this  case 
which  relates  to  the  first  question  certified  is  set  forth  and  discussed  above 
at  pp.  896-397. 


decrees  operated  to  bar  the  prosecution  of  the  present  suit 
by  the  United  States,  and  on  that  ground  the  bill  was 
dismissed.  An  appeal  was  taken  to  the  Circuit  Court  of 
Appeals,  which  after  outlining  the  case  as  just  stated,  lias 
certified  to  this  Court  the  following  questions: 

m * * * '* 

2,  Did  the  state  court  of  New  Mexico  have  jurisdiction 
to  cuter  a judgment  which  would  be  res  judicata  as  to  the 
United  States,  in  an  action  between  Pueblo  Indians  and 
opposed  claimants  concerning  title  to  land,  where  the  re- 
sult of  that  judgment  would  he  to  disregard  a survey  made 
by  the  United  States  of  a Spanish  or  Mexican  grant  pur- 
suant to  an  net  of  Congress  confirming  such  grant  to  said 
Pueblo  Indians?  (Pp.  438  to  430.) 

Coming  to  the  second  question,  we  eliminate  so  milch 
of  it  as  refers  to  a possible  disregard  of  a survey  made 
by  the  United  States,  for  that  would  have  no  hearing  on 
the  court’s  jurisdiction  or  the  binding  effect  of  the  judg- 
ment or  decree,  but  would  present  only  u question  of 
whether  error  was  committed  in  the  course  of  exercising 
jurisdiction.  Wttli  that  eliminated'  our  answer  to  tbe 
question  is  that  the  state  court  had  jurisdiction  to  enter- 
tain the  suit  and  preueed  to  judgment  or  decree.  (P. 
444.) 

The  case  of  Trujillo  v,  Prince,1"  establishing  the  proposi- 
tion that  an  Indian,  outside  of  his  Pueblo,  is  within  the  scojm 
of  the  state  wrongful  death  statute,  ho  that  his  administrator 
may  be  entitled  to  recover  damages  in  a state  court  against  a 
non-Indian,  demonstrates  that  where  state  law  does  not  inter- 
fere with  congressional  or  tribal  power  it  may  be  invoked  in 
certain  cases  between  Indians  and  non-Indians.  This  case  does 
not  involve  any  peculiarities  of  pueblo  law,  and  the  general  issues 
which  it  raises  are  dealt  with  elsewhere  in  this  volume,131 


ISO  42  N.  M.  337,  78  P,  2d  145  (1938). 

i«i  See  Chapter  8.  sec.  6 * Chapter  19,  sec,  5. 


SECTION  9.  THE  PUEBLO  AS  A CORPORATE  ENTITY 


We  have  already  noted  that  the  Pueblos  of  New  Mexico  were 
given  the  status  of  corporations  by  one  of  the  first  acts  of  the 
New  Mexican  Territorial  Government.133  This  legislative  char- 
tering may  be  viewed  as  a t ran  slat  ion  into  Anglo-Saxon  terms  of 
the  corporate  recognition  which  the  Pueblos,  had  long  enjoyed 
under  Spanish  and  Mexican  law.  In  the  case  of  Lane  v,  Pueblo 
of  Santa  Rosa**3  the  Supreme  Court  declared,  per  Van  Devanter, 
J.: 

During  the  Spanish,  as  also  the  Mexican,  dominion  it  en- 
joyed a large  measure  of  local  self-government  and  was 
recognized  as  having  capacity  to  acquire  and  hold  lands 
and  other  property.  With  much  reason  this  might  be  re- 
garded as  enabling  and  entitling  it  to  become  a suitor  for 
the  purpose  of  enforcing  or  defending  its  property  inter- 
ests, See  School  District  v.  Wood , 13  Massachusetts,  193, 
198;  Cooley’s  Const,  Lira.,  7tli  ed.,  p,  276;  1 Dillon  Munir, 
Corp.,  5th  ed.,  secs.  SO,  64,  65,  But  our  decision  need  not 
be  put  on  that  ground,  for  there  is  another  which  arises 
out  of  our  own  laws  and  is  in  itself  sufficient.  After  the 
Gadsden  Treaty  Congress  made  that  region  part  of  the 
Territory  of  New  Mexico  and  subjected  it  to  “all  the  laws” 
of  that  Territory,  Act  August  4,  1854,  c.  245,  10  Stat.  575, 
One  of  those  laws  provided  that  the  inhabitants  of  any 
Indian  pueblo  having  a grant  or  concession  of  lands  from 
Spain  or  Mexico,  such  as  is  here  claimed,  should  be  a body 
corporate  and  ns  such  capable  of  suing  or  defending  in 
respect  of  such  lands.  Laws  New  Mex.  1851—2,  pp.  176 
and  418,  If  the  plaintiff  was  not  a legal  entity  and  ju- 
ristic person  before,  It  became  such  under  that  law ; and 
it  retained  that  status  after  Congress  included  it  in  the 
Territory  of  Arizona,  for  the  act  by  which  this  was  done 
extended  to  that  Territory  ail  legislative  enactments  of 


Laws,  New  Mexico,  1851-1852,  p.  418.  See  sec.  2,  supra, 
m 249  U,  3,  110  (1919), 


the  Territory  of  New  Mexico.  Act  February  24,  1863,  c. 
56,  12  Stat.  664.  The  fact  that  Arizona  has  since  become 
a State  does  not  affect  the  plaintiff’s  corporate  status  or  its 
power  to  sue.  See  Kansas  Pacific  R,  R*  Cfo.  v.  .1  it- his  on, 
Topeka  d Santa  Fe  R>  R.  Co.,  112  U.  S.  414.  (F.  112.) 

The  corporate  status  of  the  Pucbius  has  been  recognized  in 
many  cases,154 

In  United  States  v.  Candelaria,  the  Supreme  Court,  per  Van 
Devanter,  commented  on  the  Lane  case  in  these  terms : 

It  was  settled  m Lane  v,  Pueblo  of  Sonia  Rosai  249  U.  5, 
110,  that  under  territorial  laws  enacted  with  congressional 
sanction  each  pueblo  in  New  Mexico— meaning  the  In- 
dians comprising  the  community — became  a juristic  per- 
son and  enabled  to  sue  and  defend  in  respect  of  its  lands, 

* * * That  was  a suit,  brought  by  the  Pueblo  of  Santa 

Rosa  to  enjoin  the  Secretary  of  the  Inferior  and  the 
Commissioner  of  the  General  Land  Office  from  carrying 
out  what  was  alleged  to  he  an  unauthorized  purpose  and 
attempt  to  dispose  of  the  Pueblos  lands  as  public  landr 
of  the  United  States.  Arizona  was  formed  from  part  of 
New  Mexico  and  when  in  that'  way  the  pueblo  came  to 
he  in  the  new  territory  it  retained  its  juristic  status. 

* * * (Pp.  442-443, ) 

The  incidents  of  corporate  status  attaching  to  the  Pueblos 
are  analyzed  in  a recent  opinion  of  the  Solicitor  of  the  Interior 
Department  In  the  following  passage : 

It  is  clear  that  the  decided  cases  leave  no  room  fin- 
doubt  on  the  proposition  that  the  pueblos  of  New  Mexico 


j&i  United  States  v.  Candelaria . 271  U,  S.  432,  442-443  (1926)  ; 
Pueblo  "of  Zia  v.  United  States,  168  V,  S.  198  (1897)  ; Garcia  V.  United 
States  43  F 2 a 873.  878  (C.  C.  A.  10.  1930)  : Pweblo  do  San  Juan  v 
United  States,  47  F.  2d  446  (C,  0,  A-  10,  1931),  cert.  den.  284  U,  S.  626. 

iso  The  right  of  the  Pueblos,  as  corporations,  to  receive  grazing  per- 
mits under  the  Taylor  Grazing  Act  (Act  of  June  28,  1934,  48  Slat 


JU 
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nrt*  cnrporutiniiH,  with  power  to  lirltif?  Hints?  against  third 
parties,  ami  liability  to  suits  brought  by  third  parties.137 

It  Is  not  so  clear  what  manner  of  corporation  the  pueb- 
los are.  The  most  explicit  characterization  found  in 
any  of  the  Federal  eases  heretofore  decided  is  found  in 
the  case  of  fiurriti  v.  United  States,  supra,  where  the 
Pueblo  of  Til  os  Is  classified  under  the  category  of  “munid- 
p:il  or  public  corporations”: 

■**  * * Bv  the  Act  of  December.  1847,  Rev.  St. 

X.  M.  lSnf)t  p.  420,  section  09-101,  N.  M.  Stslt,  Ann. 
Ciiiup.  192.9,  the  Indian  Pueblos  were  given  the  status 
of  bodies  politic  mid  corporate  and,  as  such,  em- 
powered to  sue  in  respect  of  their  lands.  Lave  v. 
rtff  hio  of  Santa  Rosa,  249  V . B,  HO.  89  B.  Ot.  185.  08  I* 
Kd.  7)04.  A statute  of  limitation,  in  the  absence  of  pro- 
vision therein  to  the  contrary,  runs  not  only  for,  but 
against  municipal  or  public  corporations.  Metropoli- 
tan R.  Co.  v.  DM.  of  Oolumhiu,  382  U.  8.  1.  1H2, 


GO.  ns  n mended  by  the  Acl  of  .Tune  2G.  3986.  40  Stat.  1976)  if;  affirmed 
two  of  the  opinions  of  the  Solicitor  of  the  Interior  Department  which 
niiiin  an  exhaustive  analysis  of  Pueblo  corporate  status.  Op.  Sol. 
D.,  M.28869,  February  18.  1937  ; Op.  Sol.  I,  B.,  M.29797,  May  14.  1038. 
i the  cen oral  problem  of  the  corporate  status  of  Indian  tribes,  see 
lilptei-  14.  see,  4, 

**Op.  Sol.  I.  D,  M.29S66,  August  9.  1939. 

Insofar  ns  the  quoted  statement  indicates  that  n Pueblo  has  legal 
parity  to  defend  an  action,  the  statement  is  amply  supported  by  the 
nguago  of  the  Supreme  Court  in  the  Lane  and  Candelaria  cases,  above 
o ted.  and  by  certain  decisions  of  the  Territorial  court.  (See  fn.  127 
pra. ) Til e inference,  however,  at  a Pueblo  may  be  sued  without 

? consent  would  find  no  support  in  these  opinions  of  the  Supreme 
mrt,  and  would  run  contrary  to  the  rule  that  a sovereign  body  is 
timme  from  suits  to  which  it  has  not  consented.  The  application  of 
is  rule  in  Five  Civilized  Tribe  eases  lias  been  upheld.  Turner  v. 
>titcd  States.  248  IT,  8,  354  (1919)  * Adams  v,  Murphy,  165  Fed.  304 
L C.  A,  8,  1998)  ; Thvbn  v,  Chactaite  Tribe,  of  Indians,  60  Fed.  372 
v C,  A.  8.  1895)  ; and  see  United  States  v.  United  States  Fidelity  Co., 
'6  F.  2d  804,  809  (C-  C.  A.  10,  1939).  That  a similar  holding  would 
reached  in  the  case  of  the  New  Mexicon  Pueblos  is  ImUcnted  by 
rifted  States  v,  Sandoval,  231  U.  S.  28,  48  (1913). 


10  S.  Ct.  10,  m L,  Ktl,  231  ; Little  V.  Rmutcti  fi  r.  DM,. 
4 r»  Idaho  48n,  203  I*.  40,  10  A.  D.  U.  S22 ; Rusrdntc 
8.  D,  No.  5 v.  T o tetter  County,  16  X.  D.  41,  216  N.  W, 
212,  215.  We  conclude  thnt  such  Tmlhm  Pueblos  worn 
entitled  to  tlie  benefits  of  the  New  Mexico  statutes 
of  limitation  and  that  the  United  States,  as  tlieir 
guardian,  may  plead  such  statutes  in  tlieir  belmif," 
(P.  878.) 

While  the  Pueblos  of  New  Mexico  full  within  certain  defini- 
tions of  "municipal  corpora  Hons/’  ^ it  is  not  int  ended  to  sug- 
gest that  they  are  municipal  conjurations  of  the  State  of  New 
Mexico  within  the  meaning  <>f  state  statutes  on  the  rights  and 
powers  of  such  corporations.  Such  an  inference  would  run 
counter  to  the  basic  doctrines  of  tribal  self-government  and  con- 
gressional sovereignty  in  Indian  affairs.  The  term  "public  cor- 
poration” is  therefore  perhaps  more  appropriate  as  a character- 
ization of  the  legal  status  of  the  Pueblos.  The  content  of  any 
term  of  characterization,  however,  must  depend  largely  upon 
judicial  decisions  which  have  not  yet  been  rendered. 

ifta  “A  municipal  Corporation,  in  its  strict  and  proper  sense,  Is  the  body 
politic  and  corporate  constituted  by  the  incorporation  of  the  InlmiiitantH 
of  a city  or  town  for  the  purposes  of  local  government  thereof.  * * * 

Wn  may.  therefore,  define  a municipal  corporation  in  Ur  historical  and 
strict  sense  to  be  the  incorporation,  by  the  authority  of  the  government, 
of  the  Inhabitants  of  n particular  place  or  dlsfi  let,  and  authorizing  them 
in  tlieir  corporate  capacity  to  exercise  subordinate  specified  powers  of 
legislation  and  regulation  with  respect  to  tlieir  local  and  internal  coir 
eeriis.  This  power  of  local  government  is  the  distinctive  purpose  anil 
the  distinguishing  feature  of  a municipal  corporation  propor.”  I Dillon 
on  Municipal  Corporations  (nth  efl,  1911)  secs.  31—32.  The  essential 
feature  of  local  self-government  has  been  discussed  under  an  earlier  bend- 
ing. The  fact  that  the  Pueblo  is  a membership  corporation  rntlier  than 
a stock  corporation  is  too  obvious  to  call  for  discussion.  The  relation 
of  the  corporation  to  a particular  nr nn  of  land  nod  the  inhabitants  thereof 
is  made  clear  in  the  territorial  statute  establishing  the  corporate  status 
of  the  Pueblos  which  has  been  quoted  above. 
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SECTION  L CLASSIFICATION  OF  ALASKAN  NATIVES 


a lives  of  Abiskn”  li  ns  been  defined  to  Include  mem- 
oi-l^innl  moos  inhabiting  Alaska  at  the  time  of  its 
the  United  States,  nnd  their  descendants  of  the 
Ml  blood.1  Important  native  groups  comprise  the 
li  are  distinct  from,  although  related  to,  the  Ameri- 
lie  kindnal  Aleuts,  and  the  Indians,  Among  the 


Indian  groups3  arc  the  Athapascans,  Tlingits,4  Haidas,  and 
Tsinisliians,  which  include  the  Metlnkahtlans,3  According  to 
many  reputable  anthropologists,  all  these  strains  migrated  to  the 
New  World  by  way  of  Bering  Strait.* 

The  Eskimos  (including  the  Aleuts)  constitute  almost  two- 
thirds  of  the  natives.7  They  inhabit  the  shores  of  the  Arctic 


g si i*o  some  of  the  statutory  provisions  defining  this  term  : 
line  2a.  1038,  52  Slat,  11  an,  amending  the  Alaska  game 
Kliftii"  to  include  “Natives  of  one-half  or  mere  Indian 
ikinio1'  to  | u elude  “Naiives  of  onc-lialf  or  more  Eskimo 

Act  of  April  36.  1034.  48  Stilt,  504,  506.  which  grants 
privileges  to  “native  Indians/'  defines  “n.nivo  Indians" 
ors  of  the  aboriginal  races  inhabiting  Alaska  when  an* 
filed  States,  and  iheir  descendants  of  the  whole  of  half 
i ‘■Indian*’  is  defined  similarly  in  section  142  of  the  Act 
1,  30  Star.  1253,  1274. 

» Reindeer  Act  of  September  1,  1937,  50  Stat.  900,  002, 
“natives  of  Alaska"  ns  meaning- — 

e Indians.  Eskimos,  and  Aleuts  of  whole  or  part  blood 
g Alaska  at  the  time  nf  tin;  Treaty  of  Cession  of  Ain  skit 
ifted  states  and  their  deneendftiitH  of  whole  or  Part  hlood. 
with  the  Indians  and  Eskimos  who,  since  the  year  1867 
tu  the  enactment  hereof,  have  migrated  into  .Alaska  from 
ninn  of  Canada,  and  their  descendants  of  the  whole  or 
:1. 

Act  of  June  18,  3934,  48  Stat,  984,  988,  provides  ; "For 
this  Act.  Eskimos  and  other  aboriginal  peoples  of  Alaska 
*otl  Indians," 

142  of  the  Penal  Code  of  Alaska,  Act  of  February  6,  1909, 
)8,  which  makes  the  sale  of  liquor  to  Indians  a crime, 

tor  in  11  Indian’ * * * * shall  be  construed  to  include 

final  races  inhabiting  Alaska  when  annexed  to  the  United 
id  their  descendants  of  the  whole  or  half  hlood,  who  have 
ie  citizens  of  the  United  States, 

if  Alaska  ami  Eskimos  equally  fall  within  the  category 
iiska.  In  rfr  Mirruok,  2 Alaska  200  (1904)  ; 49  L.  D,  502 
, 597  (1929)  ; 53  I.  D,  593  (1932), 

IllPkii.  Curn tor  of  Physical  Anthropology,  Smithsonian 
rbe  Coming  nf  Man  from  Asia  in  the  Light  of  Recent 
inti  Report,  Smithsonian  Inst,  for  1935,  H,  Doc.  No,  324, 
u,t  art  hi*ss.  (1936),  p,  4111).  expresses  the  opinion  that 
igh  a later  comer  to  Alaska,  is  a blood  relation  of  the 

mo  appears  to  bn  n Inter  cifMioot  from  the  same  old 
t gave  us  the  Indian,  He  came  later  and  in  two  mile 
c inaircr  to-  t ho  other  farther  from,  the  Indian.  The 
>f  the  Indian  and  the  Eskimo  mav  hcs-l  perhaps  he  rep- 
liv  si  hand  with  outstretched  fingers.  The  diverging 
F the  different  types  of  the  Indian:  the  thumb,  which 
double,  represents  the  Eskimo,  The  thumb  is  farther 
t originates  from  tlm  sumo  hand,  which  is  the  old  or 
itic  yellow-brown  strain,  a strain  that  gave  us  the 
of  all  the  aboriginal  Americans, 

y ethnologists  have  resulted  in  cinHsifyiBg  all  the  natives 
tnos  a5*  remote  offshoots  of  the  North  American  Indian 
lopnedin  Rfitannica  (14th  ed,  1036) 4 p.  502, 


9 The  1940  census  reports  native  Indians  and  Eskimos  under  six  lin- 
guistic groups— Aleutian,  Eskhuauan.  Athapascan,  Haiclan,  Tlingit,  and 
TBinishlan.  All  other  Indians  come  under  United  Stales  or  Canadian 
stocks, 

* See  Jones,  A Study  of  the  Till  In  gets  of  Alaska  (1914). 

c See  Survey  of  the  Conditions  of  Indians  in  the  United  States,  pt, 
35  (Metlakahtla  Indians),  74th  Cong,,  2d  sess.,  Hearings  Sen,  Suhcomm, 
on  Ind,  Affairs  (1936).  For  an  account  of  the  conversion  and  civllL 
nation  of  those  people  through  the  indefatigable  efforts  of  the  missionary, 
William  Duncan,  see  Arctander,  The  Apostle  of  Alaska  (1909),  and 
Wellcome,  The  Story  of  Metlakahtla  (2d  ed.  1909),  Also  see  The  Metla- 
kahthui,  vol.  1,  Nos.  1-8  (1888-91),  a magazine  published  at  Metla- 
kahtla. The  more  recent  history  of  these  people  is  discussed  In  Alaska 
Pacifio  Ftnherten  v.  United  States,  248  U.  S,  78  (1918),  affg.  240  Fed, 
274  (C.  C.  A.  9,  1917).  and  Territory  of  Alaska  v,  Annette  Island  Pack- 
inn  Co.,  289  Fed.  671  (C,  C.  A.  0.  1923),  cert,  den.  263  U.  S.  70S  (1923), 

o The  chief  deduction  of  American  anthropology,  it'  Hie  sulutniio*  of 
which  all  serious  students  concur,  is  that  this  continent  was 
peopled  essentially  from  northeastern  Asia.  The  deduction  ia 
based  on  the  facts  that  man  could  not  have  originated  in  the  New 
World,  and  lienee  must  have  come  from  the  Old  : that  the  American 
aborigines  are  throughout  of  one  fundamental  race,  the  nearest 
relatives  of  which  exist  to  this  day  over  wide1  parts  of  northern 
and  eastern  Asia;  and  that  the  only  practicable  route  fop  man 
in  such  a cultural  stage  us  he  must  have  been  in  at  the  time  nf 
his  first  coming  to  America  was  that  between  northeastern  Asia 
and  Alaska. 

Hrdlieka,  op  er7,,  Annual  Report,  Smithsonian  Inst,  for  1935,  II.  Doc, 
No.  324,  74th  Cong,,  2d  sess.  (1936),  p.  463.  See  also  Wlfmlvr,  The  Amer- 
ican Indian  (1922),  pp.  389-400  ; Jen  ness.  Anthropology — Prehistoric  Cul- 
ture Waves  from  Asia  to  America,  30  Jour,  Washington  Academy  of 
Sciences  No,  1 (1940),  pp.  1-15, 

Senator  Charles  Sumner  alluded  to  this  theory  on  April  9,  1367,  in 
a speech  before  the  Senate  of  the  United  Stales  urging  the  ratification  of 
the  treaty  between  the  United  States  and  Russia  for  the  purchase  of 
Alaska.  XI  The  Works  of  Charles  Sumner  (1875).  p,  264,  This  speech 
(pp,  386—349)  is  nn  excellent  summary  of  the  contemporary  knowledge 
of  Alaska. 

fFiftcenfb  Census  of  (he  United  Stales,  Gullying  Territories  and 
Possessions  (1932),  pp,  19.  2U,  On  October  1.  1920.  there  were  19.028 
Eskimos  (including  the  Aleuts)  and  10,9o5  natives  of  other  linguistic 
stock.  The  total  population  was  59,278.  *,f  which  the  natives  total 
slightly  over  half,  or  29,983,  For  n discussion  of  the  composition  and 
distribution  of  flic  population,  see  A In  ska.  Its  Resources  and  Development. 
H.  Doc,  No.  485,  75th  Cong,,  3d  ecus,  (1938),  pp.  85-38,  183.  The  unre- 
liability of  much  of  the  contemporary  writings  on  Alaska  at  the  time  of 
its  purchase  is  evidenced  by  the  fact  that  Its  population  %vaa  then  vari- 
ously estimated  at  from  54,000  to  400,000.  Probably  the  former  figure 
was  more  nearly  accurate,  for  it  was  adopted  by  the  “Almanajh  de 
Gotha"  for  1867  and  the  “Les  Pennies  de  la  Russle/'  the  ’beat  authority 
at  that  time.  It  was  estimated  that  there  were  not  more  than  2,500 
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Ocean,  the  islands  of  Bering  Sen,  nml  the  Aleutian  chain,  and 
one-tliird  of  them  live  north  of  the  Arctic  circle.” 

The  Aleuts  inhabit  the  Aleutian  Islands  and  the  adjacent 
mainland,  while  the  Athapascan  Indians,  perhaps  the  most  prim- 
itive, occupy  the  Interior,  reaching  the  coast  only  at  Cook’s  Inlet,* 
The  coastal  Indians,  which  include  the  Tlingits,10  ft  race  of  mari- 
time nomads,  the  related  Haidas,  and  the  Tsimshians  have  their 

Russians  and  Creoles,  and  8,000  aborigines  under  the  direct  government 
of  the  Run  dan  American  Co.,  and  hetween  40,000  and  50,000  other 
aborigines  who  had  only  a temporary  or  casual  contact  with  the  company 
for  purposes  of  trade.  XI  The  Works  of  Charles  Sumner  (1875),  pp, 
261-263." 

Sec.  236  of  Art.  8,  Charter  of  the  Russinii=AmorU-iiu  Company  defines 
Creoles  as  follows  : 

Children  horn  of  a European  nr  Siberian  father  and  a native 
American  mother,  or  of  a native  American  father  and  a European 
or  Siberian  mother,  shall  he  regarded  as  creoles,  equally  with  the 
children  of  these  latter,  of  whom  a special  record  is  preserved. 
See  In  re  Minooku  2 Alaska  200,  214  (1904), 

Dull,  Alaska  and  Its  Resources  (1870),  p.  037,  estimates  that  the  popu- 
lation of  Alaska  around  1867  was  29,097,  of  which  26.843  were  natives 
and  1,421  Creoles  nr  half  bloods.  At  present  the  mixed-blood  population 
h increasing.  XI  Encyclopaedia  of  the  Social  Sciences  (1935),  p.  260. 

» Spicer,  The  Constitutional  Status  and  Government  of  Alaska  (1927), 
p,  98  ; Jenness,  The  Eskimos  of  Northern  Alaska  : A Study  in  the  Effect 
of  Civilization,  V Geographical  Review  (1918),  pp.  89-101. 

9 Osgood,  The  Distribution  of  the  Northern  Athapasknn  Indians,  Yale 
University  Publications  in  Anthropology,  No,  7 (1936)  ; Ethnography  of 
(he  Tnnnina,  ibid..  No.  16  (1937), 

30  Knapp  and  Childe,  The  Thlinkets  of  Southeastern  Alaska  (1896), 

SECTION  2.  CLASSIFICATION  OF 

In  determining  the  status  of  the  natives  with  respect  to 
civilization  and  citizenship,  the  courts  have  given  considerable 
weight  to  their  ethnology,  the  state  of  their  civilization  and  their 
relationship  to  the  antecedent  Russian  Government.1*  During 
the  87  years  prior  to  acquisition  by  the  United  States  of  Alaska,17 
the  Russian  American  Company,  exercised  practically  absolute 
dominion  over  this  country.1®  The  imperial  law  of  Russia  recog= 
nized  the  settled  natives,  including  the  Aleuts,  Kodiaks,  Eskimos, 
and  Tlingits,  who  embraced  the  Christian  faith,  as  Russian  citi- 
zens, on  the  same  footing  as  white  subjects. 

* * * the  independent  tribes  of  pagan  faith  who 

acknowledged  no  restraint  from  tlie  Russians,  and  prac- 


10  In  re  M inoak , 2 Alaska  200  (1904)  ; United  Staten  v.  Berrigan , 2 
Alaska  442  (1905). 

LT  Before  its  cession,  this  territory  was  called  Russian  America. 

lS  Organized  in  1799  under  a charter  from  the  Russian  Emperor.  Xl 
The  Works  of  Charles  Sumner  (1875),  p.  247.  The  company  failed  to 
renew  its  charter  in  I8G3,  Clark,  History  of  Alaska  (1930),  pp,  50-59, 
See  Andrews,  Alaska  Under  the  Russians,,  VII  Washington  Historical 
Quarterly  (1916),  pp.  278-295. 

SECTION  3,  TRE, 

Alaska  was  ceded  to  the  United  States  by  Russia  for  $7,200,000 
in  gold  by  the  treaty  concluded  March  30,  1867.S4  Article  III, 
which  deals  with  the  inhabitants  makes  no  distinction  based 
on  color  or  racial  origin.  It  provides : 

The  Inhabitants  of  the  ceded  territory,  according  to 
their  choice,  reserving  their  natural  allegiance,  may  re- 
turn to  Russia  within  three  years;  but  if  they  should  pre- 
fer to  remain  in  the  ceded  territory,  they,  with  the  excep- 
tion of  uncivilized  native  tribes,  shall  be  admitted  to  the 

u 15  Stat,  539,  Ratified  by  the  United  States  May  28,  1867,  exchanged 
June  20,  1807,  proclaimed  by  the  United  States  June  20,  1867,  For 
further  details  Concerning  the  history  of  the  purchase,  see  the  bibliog- 
rapby  Cited,  pp.  116,  117,  in  Spicer,  op.  cif.  Also  see  Clark,  op  c it,, 

pp.  60-80, 


homes  along  the  coastal  area  of  Cook's  Inlet,  the  Gulf  of  Alaska, 
and  the  shores  of  southeast  Alaska.11 

The  natives  reside  in  small,  widely  separated  villages,15  com- 
munities, or  fishing  camps,  scattered  along  the  25,000  miles  of 
coast  and  on  the  great  rivers,  principally  along  the  southern 
and  far  northwestern  coast-  For  the  most  part  they  do  not  fall 
into  welhdefined  tribal  groups  occupying  u fixed  geographical 
area/5  Most  of  them  arc  engaged  in  hunting  and  fishing,  some- 
times supplementing  these  occupations  by  agriculture.  The  rais- 
ing of  reindeer  provides  subsistence  for  some  and  is  expected  to 
become  more  important  in  their  economy.14  An  increasing  num- 
ber of  natives  arc  finding  wage  employment.15 

SI  Anderson  and  Kells-,  Alaska  Natives  (1935),  p.  0,  <*/  xeq. ; Kringar 
Indian  Villages  of  Southeast  Alaska.  Annual  Report,  Smithsonian  Inst, 
for  1927,  H.  Doe,  No,  58.  pt,  1(  70th  Cong,,  1st  sess.  (1928),  pp.  467=494; 
also  see  Clark,  History  of  Alaska  (1930).  pp.  22^31, 

lg  A disru.ssion  of  an  Eskimo  village  Is  contained  in  Anderson  and  Bella, 
op.  eif.t  pp.  31—37.  Also  see  Stefa nn son.  My  Life  With  the  Eskimo  (1912). 

33  Report  of  the  Commissioner  of  Indian  Affairs  in  Annual  Report  of  the 
Secretary  of  the  Interior  (1937).  pp.  206-201, 

34  See  see,  8,  See  also  Alaska — its  Resources  and  Development,  op.  til, 
41,  198. 

15  Alaskn-^Its  Resources  and  Development  op.  cit.,  p.  41  * for  a table  of 
the  number  of  natives  gainfully  employed  in  all  industries  see  Fifteenth 
Census  of  the  United  States,  Outlying  Territories  and  Possessions  (1932), 
p.  27.  Also  see  hearings  before  the  subcommittee  of  tlie  House  Committee 
on  Appropriations  on  the  Interior  Department  Appropriations  Bill  for 
1941,  pt.  I,  pp.  875-876. 

NATIVES  UNDER  RUSSIAN  RULE 

tlsed  their  ancient  customs— were  classed  as  uncivilized 
native  tribes  by  the  Russian  laws.10 

The  interest  of  the  Russian  Government  in  trade  with  the 
natives20  is  indicated  by  the  treaty  made  with  the  United  States 
on  April  17,  1824,31  which  deals  incidentally  with  tlie  natives  of 
Alaska..  Article  I permitted  the  citizens  of  both  contracting 
powers  to  navigate  and  fish  in  the  Pacific  Ocean  and  Article  IV 
permitted  trading  with  the  natives.  Article  V excepted  from  this 
commerce  the  sale  of  “spirituous  liquors,  fire-arms,  other  arms, 
powder,  and  munitions  of  war  of  every  kind  * * *.,f  23  Sev- 

eral years  later,  Congress  implemented  this  treaty  by  the  Act 
of  May  10,  1828, 23  which  provided  for  the  punishment  of  violators 
of  Article  V, 


In  re  Minook,  2 Alaska  200,  218  (1904), 

20  See  Sumner,  op , c if,,  pp,  262-263. 

n 8 Stut.  302.  Ratified  January  I'i,  1825,  proclaimed  January  12, 
1825. 

^Art.  IV  limited  to  10  years  the  navigation  of  ships  iu  the  interior 
seiiH  for  the  purpose  of  fishing  and  trading  with  the  natives. 

*»€!.  57,  4 Stat,  276. 

,TY  OF  CESSION 

enjoyment  of  all  the  rights,  advantages,  and  immunities 
of  citizens  of  the  United  States,  and  shall  be  maintained 
and  protected  in  the  free  enjoyment  of  their  liberty,  prop- 
erty, and  religion.  The  uncivilized  tribes  will  be  subject 
to  such  law’s  and  regulations  as  the  United  States  may, 
from  time  to  time,  adopt  ill  regard  to  aboriginal  tribes  of 
that  country. 

The  Treaty  thus  divided  the  Alaskan  inhabitants  into  the 
following  three  classes : 

(1)  Those  who  returned  to  Russia  within  8 years,  and 

thereby  reserved  their  natural  allegiance ; 

(2)  Those  who  remained  in  the  territory,  except  ‘'uncivil- 

ized native  tribes” ; and 

(3)  “Uncivilized  native  tribes.” 
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SECTION  4,  SOURCES  OF  FEDERAL  POWER 


ry  sources  of  federal  power  over  the  Alaskan  natives 
First,  since  Alaska  is  a recognized  territory,50  it  is 
\g  paramount  and  plenary  authority  of  Congress  to 
for  the  government  of  the*  territory  and  its  inhab- 
it ion  3 of  the  Organic  Act  of  August  24,  1912, *s 


the  Constitution  of  the  United  States,  mid  all  the 
hereof  whic  h are  not  locally  inapplicable,  shall  have 
ime  force  and  effect  within  the  said  Territory  as 
lertv  in  the  United  States  * * 

p vacant,  unoccupied  and  unappropriated  land  at. 
ho  cession  been  me  a part  of  the  public  domain  of  the 
Since  00  percent  of  Alaska  consists  of  public 
edcral  control  over  its  property  is  a vital  source  of 


h said  that  Congress  may  enact  any  legislation  it 
v for  the  benefit  and  protection  of  the  natives  of 
uso  they  are  wards  of  the*  United  States'12  in  the 
ey  are  subject  to  the  plenary  power  of  Congress  over 
■s. 

n said  that  from  the  viewpoint  of  congressional 
uestion  of  the  Indian  or  non-Indian  origin  of  the 
a important,53  In  view  of  the  broad  powers  over 
nd  wards,  this  statement  is  accurate.  However, 
ngressional  power  is  derived  from  a source  wholly 
Indians  such  as  the  power  to  regulate  commerce 
tribes,*4  the  distinction  between  Indians  and  non- 
: bo  borne  in  mind.33 

iso  of  federal  power  over  territories,  public  prop- 
trds  has  been  judicially  sustained  in  two  cases, 
s Alaska  Pacific  Fisheries  case,50  involved  the  right 
ent  to  issue  a proclamation  without  express  statu- 
s' withdrawing  from  the  public  domain  the  waters 
tie  Annette  Islands  and  reserving  the  waters  within 
m the  shore  at  mean  low  tide.  The  purpose  of  this 
ms  to  develop  an  Indian  fishing  industry” 


D.  M .20147,  May  6.  1037.  See  Chapter  5.  sec,  3. 
ujuitlam  V,  United  States , 163  U.  S.  346,  352  (1896). 
it  5,  gee.  5. 

Stat.  512, 

),  46  (1932) , 

tea  v,  Beirigan,  2 Alaska  442,  448  (1905), 
i Resources  and  Development,  op,  ci£.*  p.  143. 

Hfic  Fisheries  V.  United  States,  248  U,  S.  78  (1918),  affg. 
C.  C.  A.  9,  1917)  ; Territory  of  Alaska  v.  Annette  Island 
19  Fed.  671  (C.  C,  A.  9,  1923)  ; United  States  v.  Berrxgan , 
1905)  ; United  Slates  v.  Garteoir,  5 Alaska  125  (1914); 
1 States,  191  Fed.  141,  142  (C-  C,  A.  9,  1911)  ; 49  L,  D, 
) U.  D,  335  (1924)  : 51  L.  It  155  (1925)  I 52  U D,  597 
>.  593  (1932)  ; 54  1 . I),  15  (1932)  ; Op.  Hoi.,  1.  D.  M. 29147, 
Her.  6 discusses  this  Riibjprl. 

(1932)  ; 53  I.  D.  593,  595  (1932). 
l„  Aft.  I.  nee.  8.  cl.  3,  See  Chapter  5,  nee.  3, 
mp Ip  of  the  exercise  of  tins  power  see  Chapter  16. 

'4  (C,  C A.  9.  1917).  aff’d.  248  U.  S.  78  (1918). 
i mat  ion  of  April  28.  1916.  39  Stat.  1777,  creating  the 
Fishery  Reserve  provides  * 


the  waters  within  three  thousand  feet  from  the  shore 
moan  low  tide  of  Annette  Island,  Hum 


llionil  li*W  Liui!  til  irsiiimi, 

§p"?  'S'CV/T^of 

s.  nro  hereby  reserved  for  the  benefit  t 
i other  Alaskan  natives  as  have 


Island.  Walker 
d,  and  adjacent 
ids,  rocks, 
[akahtlans 
may  join 


The  Supreme  Court  of  the  United  States  enjoined  the  de- 
fendant corporation  from  main  mining  u fisli  trap  in  the  navi- 
gable wafers  within  the  territorial  limit,  holding  that  the  crea- 
tion of  tin*  reservation  was  a valid  exercise  of  federal  power, 
and  that  the  reservation  included  the  adjacent  submerged  land 
and  deep  waters  supplying  fisheries  essential  to  the  welfare  of 
the  Indians  who  might  otherwise  heroine  a public  charge. 

The  decision  was  based  on  the  judicial  conclusion  that  Con- 
gress intended  to  assist  the  Indians  hi  their  effort  to  become 
Hi'if  sustaining  ami  civilized,  and  that  Congress  uiiOniihiediy  had 
the  power  to  reserve  waters,  which  were  the  property  of  the 
United  States,  since  it  protected  the  food  supply  of  the  Indians, 
In  reaching  this  decision,  the  Court  stated  that  1L  was  hitliieiiced 
by  !1h*  following  considerations : 

* * * the  circumstances  in  which  lints  reservation  was 

created,  the  power  of  Congress  in  the  premises,  the  locu- 
tion and  character  of  the  islands,  the  situation  and  needs 
of  the  Indians  and  the  object  to  he  attained,38  (P.  S7.) 

The  Circuit  Court  of  Appeals  in  a later  case®  involving  the 
attempt  of  the  Territory  of  Alaska  to  encroach  upon  the  federal 
control  of  the  Indians  by  levying  an  occupation  tax  on  the 
output  of  a private  salmon  cannery  on  the  Annette  Island  Ites- 
ervation,  operating  under  a lease  executed  by  the  Secretary  of 
the  Interior,  held  that  the  Territory  of  Alaska  was  not  author- 
ized to  levy  such  a tax,  on  the  ground  that  the  lessee  was  an 
instrumentality  of  the  Government  to  assist  the  Metlakahtla 
Indians  to  become  self-supporting.  The  power  of  the  Secretary 
of  the  Interior  to  execute  the  lease  was  also  sustained.40 

The  exercise  of  federal  power  over  other  natives  of  Alaska  has 
been  similarly  upheld.  Thus,  by  virtue  of  his  power  to  super- 
vise the  public  business  relating  to  Indians,  the  Secretary  of 
the  Interior  may  supervise  a reservation  created  to  enable  the 
Department  through  the  Bureau  of  Education  to  maintain  a 
school,  and  may  enter  into  a lease  with  a third  party  for  the 
operation  of  a salmon  cannery.41 

Furthermore,  even  prior  to  the  extension  of  the  Whoeler- 
Iloward  Act 43  to  Alaska,  it  was  recognized  that  Congress  pos- 
sessed the  power  to  create  Indian  reservations  in  Alaska.411 

them  in  residence  on  these  Islands,  tu  be  used  by  them  undor  the 
general  fisheries  inws  mid  regulations  of  the  United  Staten  ns 
administered  b.v  the  Secretary  of  Commerce, 


The  Court  also  approved  the  portion  of  the  regulations,  prescribed 
by  the  See  ret  ary  of  the  Interior  in  1915,  recognizing  the  Indians  as  the 
only  persons  to  whom  permits  may  be  Issued  for  erecting  salmon  traps 
at  these  islands.  See  25  a F,  R.  § 1.1-1.68. 

si» Territory  of  Alaska  v.  Annette  Island  Packing  Go.,  289  Fed,  571 
(C.  C.  A.  9,  1923),  cert.  den.  263  U,  S,  708  (1923). 

"Accord:  49  L,  D.  592  (1923),  Sen  Op.  Sol,,  I,  D.  M.2897R.  April  19, 
1937,  which  discusses  ihe  Alaska  Fisheries  cum*.  Also  see  Sutler  v. 
Heckman.  l Alaska  188,  192  (1901).  tiff'd.  Hvrhwan  v.  Sutler,  lift  Fed. 
83  (C,  t\  A.  9.  1902).  The  court  ssdd  "*  * * no  nm*.  other  perhaps 

than  the  natives,  can  acquire  any  exclusive  right,  either  In  navigating 
said  waters  or  fishing  therein/’ 

41  Alaska  pacific  Fisheries  v.  United  States,  2 48  U.  S,  78  (1918),  att'g. 
240  Fed,  274  (C,  C,  A,  9,  1917)  ; Territory  of  Alaska  v.  Annette  Island 
Packing  Co.,  289  Fed,  671  (C.  O.  A,  9.  1923)  * 49  U D.  592  (1923),  cited 
in  5.3  X,  D.  593  (1932). 

42  For  a discussion  of  tbe  Wheel** r-Ho ward  Act  and  Alaska  see  sec,  0 
Infra. 

«1S  Op.  A.  G.  557  (1887)  ; 53  I.  D,  593.  602  (1932)  ; Alaska,  Pacific 
Fisheries  v,  United  States,  248  U.  S,  78  (1018),  affg,  240  Fed.  274 
(C.  C.  A,  9,  1017), 
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of  Cession  provided  for  the  collective  naturaliza- 
.leinbeVH  of  the  civilized  native  tribes  of  Alaska, 
iedly  consented  to  this  contract  which  obligated  it 
i the  inhabitants,  except  uncivilized  tribes,  as  eiti- 
Uiilted  States,  by  extending  certain  laws  to  the 


Territory  and  by  passing  the  Organic  Acts  of  1SS4  and  li)12,44 
The  difficulty  of  defining  civilization  made  the  legal  status 

**  Act  of  May  17,  1384,  23  Stat,  24,  providing  for  a partial  civil  govern* 
meat.  Act  of  August  24,  1912,  e,  387,  37  Stat.  512,  providing  for  a civil 
guv  eminent,  See  Spicer,  op.  cit,f  pp.  24*-30 
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of  tlie  native* *  of  Alaska  a mutter  of  much  doubt  and  uncer- 
tainty. The  Minook  ease  45  throws  some  light  on  the  distinction 
between  civilized  ami  uncivilized  tribes.  In  denying:  the  appli- 
cation for  citizenship  of  the  son  of  n Russian  father  and  an 
Eskimo  mother,  and  the  husband  of  a native  woman,  Judge 
Wickershiim  held  that  the  applicant  was  not  a Human  cilizeii. 
though  he  was  born  in  Alaska  in  3849,  ami*  together  with  his 
parents,  was  a member  of  the  Greek  Church  and  a subject  of 
Itussin  at  the  time  of  the  cession.  The  court  held  tlmt  Minook 
was  n citizen  of  the  United  States  by  virtue  of  the  third  article 
of  the  treaty  with  Russia,  either  sis  one  of  those  inhabitants  who 
accepted  the  benefits  of  the  proffered  naturalization,  or  as  a 
member  of  an  uncivilized  native  tribe  who  lias  voluntarily  taken 
up  his  residence  separate  from  any  tribe  of  Indians  and  has 
adopted  the  habits  of  civilized  life.- 

In  order  to  discover  the  intentions  of  the  signatory  nations. 
Judge  Wicker  sham  quoted  and  discussed  portions  of  the  charter 
of  the  Russian  American  Co,  He  also  drew  upon  the  science  of 
ethnology  to  determine  whether  the  tribe  was  civilized  mid  quoted 
Prof.  W.  H,  Dali 47  of  the  Smithsonian  Institution,  as  to  which 
natives  were  civilized.  The  next  year  he  quoted  with  approval 
portions  from  this  opinion  and  again  used  the  same  technique  to 
prove  that  natives  belonging  to  the  Athapascan  stock  were  un- 
civilized at  the  time  of  the  cession  and  hence,  as  wards  of  the 
Government,  were  entitled  to  an  injunction  against  the  trespass 
of  white  men  on  their  property.4* 

The  General  Allotment  Act  gave  to  two  additional  classes  of 

4hZn  re  Minook , 2 Alaska  200  (1904). 

4*Ibid.f  pp,  219,  220. 

47  See  fn,  7 supra, 

**  United  States  V.  Berrigan,  2 Alaska  442  (1905). 


Alaskan  natives  the  status  of  citizenship:  (1)  Allottees,  and 
(2)  rionallotteuH  who  severed  tribal  relationship  and  adopted  the 
habits  of  civilization.4' 

The  Territorial  Act  of  April  27,  191  r»,50  provided  n method 
whereby  a nonnllottee  could  secure  n certificate  of  citizenship.*11 
This  procedure  included  proof  of  his  general  qualifications  as  a 
voter,  his  total  abandonment  of  tribal  customs,  and  liis  adoption 
of  the  culture  of  civilization. 

This  statute  became  obsolete  with  the  passage  of  the  Citizen- 
ship Aet,s=  which  included  the  Alaskan  natives,*4  and  wns  finally 
repealed  In  1933,M 

In  the  case  of  United  states  v.  Lynch**  the  court  held  that 
though  the  members  of  the  Tllnglf  tribe  would  undoubtedly  have 
been  classed  as  uncivilized,  under  the  provisions  of  Article  III 
of  the  Treaty  of  Cession,  they,  together  with  other  native  Indian 
tribes  of  the  United  States,  were  collectively  naturalized  by  the 
Citizenship  Act.  Consequently,  proof  of  civilization  is  no  longer 
a condition  precedent  to  .citizenship. 


48  The  wine  of  Nagle  v.  United  States,  191  Kell.  141  (t\  C.  A.  9.  mil), 
held  thill  see.  6 of  the  Act  of  February  8,  18S7,  24  Shit.  38ft,  M«10,  known 
as  the  General  Allotment  Act.  in  conferring  cillzenship  on  Indian?;  who 
severed  their  tribal  relation  anil  adopted  the  habit k mid  customs  of 
civilized  life,  applied  to  the  Territory  of  Alaska,  Contra  i In  rc  Incur- 
porutio n of  Haines  Mission,  3 Alaska,  588  (1908). 

50  C.  24*  Laws  of  Alaska,  1915,  p,  52.  repealed  by  c,  54*  Laws  of  Alaska, 
1033,  p,  73, 

51  For  the  effect  of  citizenship  na  land  rights  of  tile  Alaskan  natives, 
veo  see.  8C,  infra. 

E Act  of  .Tune  2,  1924,  c,  233,  43  Stut,  253.  For  n discussion  of 
citizenship  see  Chapter  8,  sec,  2. 

63  S3  I.  D,  593  (1032), 

« C.  34.  Laws  of  Alaska,  1933,  p.  73, 

33  7 Alaska  568  (1927), 
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The  legal  position  of  the  individual  Alaskan  natives  has  been 
generally  assimilated  to  that  of  the  Indians  in  the  United  States.54 
It  is  now  substantially  established  that  they  occupy  the  same 
relation  to  the  Federal  Government  as  do  the  Indians  residing 
in  the  United  States;  that  they,  their  property,  and  their  affairs 
ur2  under  the  protection  of  the  Federal  Government ; that  Con- 
gress mny  enact  such  legislation  as  it  deems  fit  for  their  benefit 
and  protection;  and  that  the  laws  of  the  United  States  with 
respect  to  the  Indians  resident  within  the  boundaries  of  the 
United  States  proper  are  generally  applicable  to  the  Alaskan 
natives.57 

For  example,  it  has  been  administratively  held  that  the  general 
laws  enacted  by  Congress  empowering  the  Secretary  of  the  In- 
terior to  probate  the  estates  of  deceased  Indians  are  applicable  to 
Alaskan  natives.5* 


56  49  L.  D,  592  (1023)  ; 53  I,  D.  593  (1932). 

Delegate  A.  J.  Dlmond,  of  Alaska,  has  said  (S3  Cong.  Ree,,  pt.  ft,  pp. 
179-180,  75th  Cong.,  3d  seas.  1938)  : 

* * * special  npprnprhitinliH  for  Hie  education  and  medical 

welfare  of  the  natives  of  Al.’i.skn  * * * ran  he  bused  only 

upon  the  theory  that  the  Government,  and  therefore  Congress*  dees 
owe  it  special  duty  to  the  natives*  of  Alaska.  (F.  180.)  + * * 

analogous  to  Hint  owed  by  a guardian  to  his  ward,  a trustee  to  the 
beneficiary  of  flic  trust,  or  a father  lo  ilis  children.  (P.  182.) 

* * * the  Government  * * * Is  bound  in  honor  and  good 

morals  to  enact  suitable  measures  for  their  benefit  and  their  eco- 
nomic welfare.  (P,  180.) 

57  52  I*  D.  597  (1929)  ; 53  I,  D.  593  (1932)  ; Alaska  Pacific  Fisheries 
Case,  supra  ; United  State*  v.  B origan,  2 Alaska  442  (1905)  ; United 
States  v,  Cadsow,  5 Alaska  125  (1014)  ; Tcrritanj  of  Alaska  v.  Annette 
Island  Packing  Co „ 289  Fed.  671  (C,  C.  A.  9,  1923),  cert.  den.  263  XL  S. 
708  (1023). 

“Op,  Sol,  I.  B.,  M,27127,  July  2G,  1932,  and  of.  me.  1919,  Compiled 
Laws  of  Alaska,  1933,  referring  to  ward  Indians.  Also  see  54  I.  B. 
15  (1932),  in  which  the  Solicitor  of  the  Department  Of  the  Interior 


The  placing  of  the  Alaskan  natives  on  the  same  footing  as  other 
American  Indians  was  the  culmination  of  a shifting  policy  which 
lias  been  well  described  in  an  opinion  of  the  Solicitor  for  the  De- 
partment of  the  Interior:60 

In  the  beginning,  and  for  a long  time  after  the  cession 
of  this  Territory  Congress  took  no  particular  notice  of 
these  natives ; has  never  undertaken  to  hamper  their  in- 
dividual movements;  confine  them  to  a locality  or  reserva- 
tion, or  to  place  them  under  the  immediate  control  of  Its 
officers,  as  has  been  the  case  with  the  American  Indians ; 
and  no  special  provision  was  made  for  their  support  and 
education  until  comparatively  recently.  And  in  the  earlier 
days  it  was  repeatedly  held  by  the  courts  and  the  Attorney 
General  that  these  natives  did  not  bear  the  same  relation  to 
our  Government,  in  many  respects,  that  was  borne  by  the 
American  Indians,  (Iff  Ops,  A tty.  Gen,,  141.;  18  id,,  380)  ; 
United  Staten  v.  Pc  met  a keveloff  (2  Sawyer  U,  811)  ; 
Hugh  Wa tern  \\  James  B.  Camplwll  (4  Sawyer  U.  S.,  121)  ; 
John  Brady  et  oh  (19  D,  D,,  828). 

With  the  exception  of  the  act  of  March  3,  1801  (26  Stnt., 
1095,  1301),  which  set  apart  the  Annette  Islands  n*s  a 
reservation  for  the  use  of  the  Metlaknhihius,  a hand  of 
British  Columbian  natives  who  immigrated  into  Alaska 
hi  a body,  and  also  except  the  authorization  given  to 
the  Secretary  of  the  Interior  to  make  reservations  for 
landing  places  for  the  canoes  and  boats  of  the  natives, 
Congress  bns  not  created  or  directly  authorized  the  ere= 
ation  of  reservations  of  any  other  character  for  them. 


rilled  that  although  the  provisions  of  Hip  Act  of  June  25,  1910.  30  Slat. 
855,  as  amended,  which  relates  to  the  administration  of  the  restricted 
property  of  deceased  Indian*,  are  applicable  to  Alaskan  natives,  a sub- 
ordinate officer,  each  as  an  employee  of  the  Reindeer  Service,  lacks  the 
power  to  settle  such  estates. 

56  49  L.  B,  592.  594—695  (1923).  This  portion  of  the  opinion  was 
quoted  with  approval  in  53  L B.  593  (1932).  Also  gee  54  I.  D,  39 
(1932).  But  of.  19  b,  B.  323,  324=325  (1894), 
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SECTION  4,  SOURCES  OF  FEDERAL  POWER 


ry  sources  of  federal  power  over  the  Alaskan  natives 
First,  since  Alaska  is  a recognized  territory,50  it  is 
\g  paramount  and  plenary  authority  of  Congress  to 
for  the  government  of  the*  territory  and  its  inhab- 
it ion  3 of  the  Organic  Act  of  August  24,  1912, *s 


the  Constitution  of  the  United  States,  mid  all  the 
hereof  whic  h are  not  locally  inapplicable,  shall  have 
ime  force  and  effect  within  the  said  Territory  as 
lertv  in  the  United  States  * * 

p vacant,  unoccupied  and  unappropriated  land  at. 
ho  cession  been  me  a part  of  the  public  domain  of  the 
Since  00  percent  of  Alaska  consists  of  public 
edcral  control  over  its  property  is  a vital  source  of 


h said  that  Congress  may  enact  any  legislation  it 
v for  the  benefit  and  protection  of  the  natives  of 
uso  they  are  wards  of  the*  United  States'12  in  the 
ey  are  subject  to  the  plenary  power  of  Congress  over 
■s. 

n said  that  from  the  viewpoint  of  congressional 
uestion  of  the  Indian  or  non-Indian  origin  of  the 
a important,53  In  view  of  the  broad  powers  over 
nd  wards,  this  statement  is  accurate.  However, 
ngressional  power  is  derived  from  a source  wholly 
Indians  such  as  the  power  to  regulate  commerce 
tribes,*4  the  distinction  between  Indians  and  non- 
: bo  borne  in  mind.33 

iso  of  federal  power  over  territories,  public  prop- 
trds  has  been  judicially  sustained  in  two  cases, 
s Alaska  Pacific  Fisheries  case,50  involved  the  right 
ent  to  issue  a proclamation  without  express  statu- 
s' withdrawing  from  the  public  domain  the  waters 
tie  Annette  Islands  and  reserving  the  waters  within 
m the  shore  at  mean  low  tide.  The  purpose  of  this 
ms  to  develop  an  Indian  fishing  industry” 


D.  M .20147,  May  6.  1037.  See  Chapter  5.  sec,  3. 
ujuitlam  V,  United  States , 163  U.  S.  346,  352  (1896). 
it  5,  gee.  5. 

Stat.  512, 

),  46  (1932) , 

tea  v,  Beirigan,  2 Alaska  442,  448  (1905), 
i Resources  and  Development,  op,  ci£.*  p.  143. 

Hfic  Fisheries  V.  United  States,  248  U,  S.  78  (1918),  affg. 
C.  C.  A.  9,  1917)  ; Territory  of  Alaska  v.  Annette  Island 
19  Fed.  671  (C.  C,  A.  9,  1923)  ; United  States  v.  Berrxgan , 
1905)  ; United  Slates  v.  Garteoir,  5 Alaska  125  (1914); 
1 States,  191  Fed.  141,  142  (C-  C,  A.  9,  1911)  ; 49  L,  D, 
) U.  D,  335  (1924)  : 51  L.  It  155  (1925)  I 52  U D,  597 
>.  593  (1932)  ; 54  1 . I),  15  (1932)  ; Op.  Hoi.,  1.  D.  M. 29147, 
Her.  6 discusses  this  Riibjprl. 

(1932)  ; 53  I.  D.  593,  595  (1932). 
l„  Aft.  I.  nee.  8.  cl.  3,  See  Chapter  5,  nee.  3, 
mp Ip  of  the  exercise  of  tins  power  see  Chapter  16. 

'4  (C,  C A.  9.  1917).  aff’d.  248  U.  S.  78  (1918). 
i mat  ion  of  April  28.  1916.  39  Stat.  1777,  creating  the 
Fishery  Reserve  provides  * 


the  waters  within  three  thousand  feet  from  the  shore 
moan  low  tide  of  Annette  Island,  Hum 


llionil  li*W  Liui!  til  irsiiimi, 

§p"?  'S'CV/T^of 

s.  nro  hereby  reserved  for  the  benefit  t 
i other  Alaskan  natives  as  have 


Island.  Walker 
d,  and  adjacent 
ids,  rocks, 
[akahtlans 
may  join 


The  Supreme  Court  of  the  United  States  enjoined  the  de- 
fendant corporation  from  main  mining  u fisli  trap  in  the  navi- 
gable wafers  within  the  territorial  limit,  holding  that  the  crea- 
tion of  tin*  reservation  was  a valid  exercise  of  federal  power, 
and  that  the  reservation  included  the  adjacent  submerged  land 
and  deep  waters  supplying  fisheries  essential  to  the  welfare  of 
the  Indians  who  might  otherwise  heroine  a public  charge. 

The  decision  was  based  on  the  judicial  conclusion  that  Con- 
gress intended  to  assist  the  Indians  hi  their  effort  to  become 
Hi'if  sustaining  ami  civilized,  and  that  Congress  uiiOniihiediy  had 
the  power  to  reserve  waters,  which  were  the  property  of  the 
United  States,  since  it  protected  the  food  supply  of  the  Indians, 
In  reaching  this  decision,  the  Court  stated  that  1L  was  hitliieiiced 
by  !1h*  following  considerations : 

* * * the  circumstances  in  which  lints  reservation  was 

created,  the  power  of  Congress  in  the  premises,  the  locu- 
tion and  character  of  the  islands,  the  situation  and  needs 
of  the  Indians  and  the  object  to  he  attained,38  (P.  S7.) 

The  Circuit  Court  of  Appeals  in  a later  case®  involving  the 
attempt  of  the  Territory  of  Alaska  to  encroach  upon  the  federal 
control  of  the  Indians  by  levying  an  occupation  tax  on  the 
output  of  a private  salmon  cannery  on  the  Annette  Island  Ites- 
ervation,  operating  under  a lease  executed  by  the  Secretary  of 
the  Interior,  held  that  the  Territory  of  Alaska  was  not  author- 
ized to  levy  such  a tax,  on  the  ground  that  the  lessee  was  an 
instrumentality  of  the  Government  to  assist  the  Metlakahtla 
Indians  to  become  self-supporting.  The  power  of  the  Secretary 
of  the  Interior  to  execute  the  lease  was  also  sustained.40 

The  exercise  of  federal  power  over  other  natives  of  Alaska  has 
been  similarly  upheld.  Thus,  by  virtue  of  his  power  to  super- 
vise the  public  business  relating  to  Indians,  the  Secretary  of 
the  Interior  may  supervise  a reservation  created  to  enable  the 
Department  through  the  Bureau  of  Education  to  maintain  a 
school,  and  may  enter  into  a lease  with  a third  party  for  the 
operation  of  a salmon  cannery.41 

Furthermore,  even  prior  to  the  extension  of  the  Whoeler- 
Iloward  Act 43  to  Alaska,  it  was  recognized  that  Congress  pos- 
sessed the  power  to  create  Indian  reservations  in  Alaska.411 

them  in  residence  on  these  Islands,  tu  be  used  by  them  undor  the 
general  fisheries  inws  mid  regulations  of  the  United  Staten  ns 
administered  b.v  the  Secretary  of  Commerce, 


The  Court  also  approved  the  portion  of  the  regulations,  prescribed 
by  the  See  ret  ary  of  the  Interior  in  1915,  recognizing  the  Indians  as  the 
only  persons  to  whom  permits  may  be  Issued  for  erecting  salmon  traps 
at  these  islands.  See  25  a F,  R.  § 1.1-1.68. 

si» Territory  of  Alaska  v.  Annette  Island  Packing  Go.,  289  Fed,  571 
(C.  C.  A.  9,  1923),  cert.  den.  263  U,  S,  708  (1923). 

"Accord:  49  L,  D.  592  (1923),  Sen  Op.  Sol,,  I,  D.  M.2897R.  April  19, 
1937,  which  discusses  ihe  Alaska  Fisheries  cum*.  Also  see  Sutler  v. 
Heckman.  l Alaska  188,  192  (1901).  tiff'd.  Hvrhwan  v.  Sutler,  lift  Fed. 
83  (C,  t\  A.  9.  1902).  The  court  ssdd  "*  * * no  nm*.  other  perhaps 

than  the  natives,  can  acquire  any  exclusive  right,  either  In  navigating 
said  waters  or  fishing  therein/’ 

41  Alaska  pacific  Fisheries  v.  United  States,  2 48  U.  S,  78  (1918),  att'g. 
240  Fed,  274  (C,  C,  A,  9,  1917)  ; Territory  of  Alaska  v.  Annette  Island 
Packing  Co.,  289  Fed,  671  (C.  O.  A,  9.  1923)  * 49  U D.  592  (1923),  cited 
in  5.3  X,  D.  593  (1932). 

42  For  a discussion  of  tbe  Wheel** r-Ho ward  Act  and  Alaska  see  sec,  0 
Infra. 

«1S  Op.  A.  G.  557  (1887)  ; 53  I.  D,  593.  602  (1932)  ; Alaska,  Pacific 
Fisheries  v,  United  States,  248  U.  S,  78  (1018),  affg,  240  Fed.  274 
(C.  C.  A,  9,  1017), 


SECTION  5.  CITIZENSHIP 


of  Cession  provided  for  the  collective  naturaliza- 
.leinbeVH  of  the  civilized  native  tribes  of  Alaska, 
iedly  consented  to  this  contract  which  obligated  it 
i the  inhabitants,  except  uncivilized  tribes,  as  eiti- 
Uiilted  States,  by  extending  certain  laws  to  the 


Territory  and  by  passing  the  Organic  Acts  of  1SS4  and  li)12,44 
The  difficulty  of  defining  civilization  made  the  legal  status 

**  Act  of  May  17,  1384,  23  Stat,  24,  providing  for  a partial  civil  govern* 
meat.  Act  of  August  24,  1912,  e,  387,  37  Stat.  512,  providing  for  a civil 
guv  eminent,  See  Spicer,  op.  cit,f  pp.  24*-30 
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custom*,  Is  valid,  irronpuctlve  of  Hie  territorial  laws  regulating 
marriage  among  the  inhiihUiiiitH/4 
The  extension  of  tin*  Wliecler-Howurd  Act  to  Alaska  has  re- 
moved almost  the  Iasi  significant  fllflVvviuT  between  the  position 
of  the  American  Indian  and  tlmt  of  the  Alaskan  native/*  The 


74 'l  iifR  is  in  accordance  wills  the  general  rule,  R,  a.  Brown.  The 
Ii-rlian  Problem  and  The  Lev  (1930),  39  Yale  L.  J.  'A 07,  Bln,  Also  see 
Cimplor  7,  see.  5, 

'■■Aii  of  June  is,  1034,  48  Hint.  084;  Act  of  May  J,  1036,  c.  204,  49 
Hint,  1200,  Three  somites  nrc  discussed  in  sec.  D infra, 

T,?  111  holding  that  sec.  23  of  the  Act  of  June  25,  1910,  30  Stat,  855, 
SOI.  n-g.-miing  preference  to  purchase  of  Indian  products  applies  to 
A la  ska  o natives.  the  Solicitor  said: 

In  considering  the  application  to  Alaskan  natives  of  laws  relating 
to  IndimiH  it  in  well  to  hear  in  mind  the  following  point : The 
la wh  which  relate  specifically  to  Alaska  normally  define  the  terms 
-nut Ives’  Or  'Tiiiliiiiis”  and  define  them  ns  including  Indians 
Eskimos.  Aleuts  a ml  Cither  siluirlglnstl  tribes.  Illustrations  of 
siieh  laws  are  tilt:  Alaska  Reorganization  Act,  I lie  act  penalizing 
the  sale  of  liquor  or  firearms  to  Indians  in  Alaska  (nee  142 
chap.  S.  net  of  March  3.  1899.  30  Btnt-  1203),  and  various  acts 
appropriating  funds  for  the  education  of  the  natives,  However 


report  of  the  Director  of  the  Division  of  Territories  and  Island 
Possessions.  Department  of  the  Interior,  for  1936  li^ts  the  ^pro- 
tection of  the  welfare  of  the  native  population,"  ns  the  firs!  of 
ihe  “immediate  considerations  for  the  attainment  of  major  ends." 
The  director.  Dr.  Ernest  Omening,  later  Governor  of  Alaska,  also 
%v  rote : 

Tlio  extension  of  the  economic  and  social  benefits  of  the 
Indian  reorganization  act.  to  Alaska  has  paved  the  way 
for  the  security  of  approximately  one-lialf  of  the  present 
population  of  the  Territory,  whoso  stabilized  future  is  not 
only  an  essential  act  of  human! tnrinuf sin  but  also  an  im- 
portant item  of  wholesome  advance.77 


iu  the  cnee  of  the  application  to  the  Datives  of  laws  drafted  to 
cover  the  Indians  in  the  United  States,  It  Is  apparent  that  i lie 
law  itself  will  refer  only  to  “Indians/*  and  ilia  general  rule  must 
he  followed  that  the  laws  relating  to  Indiana  in  the  United  Slates 
are  applicable  to  the  natives  in  Alaska  In  so  far  as  they  are 
■“MfWe  tllli  circumstances  of  the  ease.  The  outstanding 
Vooi^v.o  ,nr  ls  the  Indian  Citizenship  Act  of  June  2, 

Uk-4  (43  btnt.  253 ) . Memo,  Sol.  I.  D..  June  5,  1040, 

T?  Annual  Report  of  the  Secretary  of  Interior  (1930),  p.  30. 


SECTION  7.  EDUCATION  «> 


From  1 884  to  March  10, 1931 , the  Bureau  of  Education,70  rather 
lhau  the  Office  of  Indian  Adairs,  controlled  native  education  and 
welfare  work.  Such  service  presents  peculiarly  difficult  and 
important  administrative  problems. 

The  area  of  Alaska  is  about,  one-fifth  the  size  of  Hie  United 
Slates.  Many  settlements  are  beyond  the  limits  of  transporta- 
tion and  regular  mail  service,  and  one-third  of  the  natives  live 
north  of  the  A relic  Circle/0  Villages  are  usually  far  apart  and 
transport:) lion  is  largely  limited  to  boats  for  coastal  travel,  clog 
loams  for  interior  travel,  and  aeroplanes.  Even  on  the  coast  and 
rivers,  Ihv/j  are  infrequent,  and  in  the  winter  can  ho  used  only 
h :be  south. 

■ -either  the  £.  /oral  control  over  education  on  reservations,  nor 
■.he  system  of  annuities  for  educational  purposes,  nor  the  board- 
ing school  program  was  carried  into  this  Territory.  The  ini- 


on  road  building  w and  the  leasing  of  canneries  m have  been  justi- 
fied as  Incidental  to  education. 

Originally  no  dilferentiation  was  made  between  the  education 
of  the  natives  and  the  whites."  As  a result  of  the  Act  of  January 
27,  3005,  T a dual  system  of  education  was  instituted;  one  part, 
was  mainly  devoted  to  white  children  and  the  other  to  the  chil- 
dren of  the?  Natives. 80 

The  Interpretation  of  the  term  "civilization”  as  used  in  this 
statute  was  an  issue  in  the  ease  of  navta  v.  Sitka  School  Hoard™ 
In  denying  the  petition  for  a writ  ol  mandamus  to  require  the 
school  hoard  to  admit  the  plaintiffs  children  who  were  of  mixed 
blood,  the  court  took  the  view  that  civilization  is  achieved  only 
when  the  natives  have  adopted  the  white  mail’s  way  of  life  and 
associated  with  white  men  and  women.00 


poitation  of  reindeer,  and  instruction  in  herd  management  were 
ji  to  grated  with  Hie  educational  system  for  northern  and  western 
Alaska.81  Vocational  training  was  also  established/2 
Reservations  have  liccn  created  which  arc  devoted  to  educa- 
tional purposes*3  and  such  diverse  activities  as  native  assistance 

See  ' ap-ir  12,  ser.  2,  For  a discussion  of  native  education  see 
53  I,  D.  55*;  (1032)  ; nl£o  see  Spicer,  op,  cit.,  pp,  97-101  ; Alaska,  Its  Re- 
sources (tin!  relopment,  op,  cit.,  pp.  43-44  * Anderson  nml  Fells,  on,  cit ,, 
pt,  2, 

70  Now  knov.  u os  the  United  States  Office  of  Education.  See  Cook, 
Public  £ducat;op  in  Alaska,  Bull,  No.  ,12  (193G),  Qfiiee  of  Education’. 
Department  of  J. liter  lor,  pp.  20-54, 

Commissions  of  Indian  Affairs  Rhoads,  in  his  annual  report  for  1931, 
wrote : 

The  administrative  change  whereby  responsibility  for  educa- 
tion I11  Alaska  was  transfer  reel  to  the  Office  of  Indian  Affairs  In 
March,  1931,  Is  particularly  important  as  an  Indication  of  a na- 
tional unified  policy  for  tin*  education  of  various  indigenous  groups. 
More  Important  than  this,  however,  is  the  fact  that  the  Alaskan 
education  enterprise  has  been  carried  out  In  the  past  with  a dif- 
ferent philosophy  and  different  practice.  In  contrast  to  the 
Indian  Service,  with  its  boarding  schools,  the  Office  of  Education 
m Alaska  until  very  recently  confined  its  efforts  to  local  corn* 
in  unity  schools  and  a program  of  education  that  took  into  ac- 
count In  uti  amazing  way  the  health  nnd  social  and  economic  life 
of  the  native  group,  The  Alaska  program,  therefore,  represented 
the  other  from  the  Indian  polity  in  the  States,  * * * 

80  Splrer,  op . cit p,  08. 

**  Spfeer,  op,  cit.,  p.  98, 

"■Act  of  February  25.  1925,  e.  320,  43  Stat  978,  authorizes  the  Secre- 
cy of  the  Interior  to  establish  a system  of  vocational  training  for 
unoriginal  native  people  of  the  Territory  of  Alaska,  and  to  construct  and 
maintain  suitable  school  buildings.  So*  u.  s*  Bureau  of  Education.  De- 
pa  it  me  at  of  Interior,  A tViiw-  of  S*utly  for  United  States  Schools  for 
Natives  of  Alaska  (1920),  pnrf h ulnrly  pp.  2-3, 

*‘53  I.  D.  Ill  (1930) . 


84  United  States  y,  gitaranyok , 4 Alaska  007  (1013), 

Alaska  Pacific  Fisheries  v.  United  States,  248  U.  S,  78  (1918)  nffg 
240  Fed,  274  (G.  C,  A,  9,  1917)  ; 49  L.  B,  592  (1923), 

" The  Organic  Act  of  1884  (Act  of  May  17,  1884,  sec.  13,  23  Stat  24, 
27),  authorizes  the  Secretary  of  the  Interior  to  provide  for  “the  educa- 
tion of  the  children  of  school  age  In  the  Territory  of  Alaska,  without 
reference  to  race  * * V This  phrase  was  repeated  in  other  ap- 

propriation acts,  such  ns  the  Act  of  March  3,  1SD9,  30  Stat  1074  1101 
B?  83  Stat.  610,  619,  sec.  7 ; 


••  ♦?  11sHI,0t,Is  f®r,  nnd  among  the  Eskimos  and  Indians  of 
Alaska  shall  he  provided  for  by  an  annual  appropriation,  and 
the  Eskimo  and  Indian  children  of  Alaska  shall  have  the  same 
right  to  he  admitted  to  any  Indian  boarding  school  an  the  Indian 
children  in  the  States  or  Territories  of  the  United  States, 


For  & discussion  of  this  statute  see  Siny  v.  Sitka  School  Board , 7 
Alaska  G16  (1927).  The  Act  of  August  24,  1912,  e,  887,  sec.  3,  37  Stat, 
512,  creating  the  Territory  of  Alaska,  expressly  reserves  from  the  legis- 
lature any  power  to  amend  this  statute  and  acts  amendatory  thereof, 
^See  Alaska,  Its  Resources  and  Development,  op.  cit.,  pp,  43-44,  and 
Anderson  and  Fells,  op.  cit „ pp.  202-204  for  a discussion  of  segregation. 

®3  Alaska  481  (1908).  The  court  laid  down  the  following  test  of 
civilization  : 


* * * as  to  whether  or  not  the  persons  In  question  have 

turned  aside  from  old  associations,  former  habits  of  life,  and 
easier  modes  of  existence  * in  other  words,  have  exchanged  the 
old  barbaric,  uncivilized  environment  for  one  changed,  new.  and 
so  different  as  to  indicate  an  advanced  and  Improved  condition 
of  mind,  which  desires  anti  reaches  out  for  something  altogether 
distinct  and  unlike  the  old  life.  (P,  48S.)  * - 

Civilization  * * * includes  * * * more  than  n pros- 

perous business,  a trade,  a house,  white  man’s  clothes,  and  mem- 
bership in  a church,  (P.  491.) 


The  attitude  of  a not  tier  court  toward  the  native  culture  is  brought 
out  in  the  caHe  of  in  re  Can-Ah-Couqua , 29  Fed.  687  (D.  C,  Alaska  1887), 
involving  the  rights  of  n mother  of  n child  attending  a mission  school, 
This  case  is  discussed  in  Chapter  1 2,  fn.  02. 

m Considerable  stress  was  placed  on  the  fact  that  the  playmates  of 
the  children  were  native  nml  that  the  children  joined  in  the  bunting 
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Tho  territorial  legislature*  wns  first  grouted  power  over  schools 
by  the  Act  of  March  3,  1917, ul  which  empowered  it  “to  estab- 
lish and  maintain  schools  for  white*  and  colored  children  and 
children  of  mixed  blood  who  lend  a civilized  life  * * *Y2 

Pursuant  to  thin  act  a writ  of  mandamus  was  granted  5,3  com- 
pelling the  city  of  Ketchikan,  Alaska,  to  admit  to  its  schools 
attended  by  the  whites  a resident  child  of  mixed  blood  who  led 
a civilized  life,  although  she  could  attend  an  Indian  school  in 
the  city,  and  thereby  make1  room  for  the  attendance  of  non- 
resident white  children.  The  court  said  : 

Tin*  legislative  power  of  the  territory  of  Alaska  with 
regard  to  schools  derived  from  this  section  makes  no 
provision  as  to  ihe  segregation  of  races,  nor  does  it.  refer 
to  the  race  or  color  of  the  children  to  be  provided  for 
in  the  immieipnl  schools,  and  such  net  must  necessarily 
he  construed  in  the  light  of  Ihe  section  quoted  limiting 
the  authority  of  the  Legislature  to  provide  schools  for 
white  and  colored  children  and  children  of  mixed  blood, 
(P.  147.) 

Only  mission  schools  existed  between  18G7,  the  date  of  the 
purchase  of  Alaska,  and  I8S4,!H  Thereafter,  until  1900,  mutual 
federal  appropriations,  ranging  from  a few  thousand  dollars 
to  $50,000  were  made  for  the  education  of  native  and  white 
children,”3  For  the  next  fi  years  education  was  supported  by  a 
license  tax.  Schools  In  incorporated  towns  wen*  under  local 
control,  while  the  Secretary  of  the  Interior  continued  to  direct 
rural  schools.  Beginning  with  1 90 A annual  appropriations  In 
increasing  amounts  were  made  enabling  tlu*  Secretary  of  tlic 
Interior,  hi  his  discretion,  to  provide  for  the  education  and 
support  of  the  natives  of  Alaska,5"  The  territorial  schools  estab- 
lished in  1905  were  supported  by  territorial  and  federal  funds 

and  fishing  expeditions  of  the  native  bands.  Apparently  the  court  did 
not  recognize  that  hunting  and  fishing  were  recreations  of  social  sig- 
nificance among  the  whites  and  a source  of  livelihood  for  some  whites 
and  many  natives. 

si  C.  167,  30  Stat,  1131. 

82  The  schools  were  under  the  general  supervision  of  the  Territorial 
Board  of  Education  authorized  by  the  Legislature  of  Alaska,  Spicer, 
op.  ait.,  p.  99. 

*•  Jotiea  v,  Ellis,  8 Alaska  146  (1920). 

»i  Beatty,  The  Federal  Government  and  the  Education  of  Indians  and 
Eskimos,  Journal  of  Negro  Education;  vol,  7.  No.  3 (July  1938),  p.  271, 

“*5  The  first  statute,  the  Act  of  July  4,  1884,  23  Stat.  76,  91,  appro- 
priated $15,000.  Some  appropriation  acts,  during  this  period,  author- 
ized the  Secretary  of  the  Interior  to  use  a specified  sum  from  the 
general  education  appropriation  “for  the  education  of  Indians  in  Alaska,” 
p.’  g.,  Act  of  March  2,  1895,  28  Stat,  876,  904. 

‘*o  Act  of  March  8,  1905,  38  Stat.  1156,  1188.  See  also  Act  nf  June 
30,  190G,  34  Star,  697,  729  * Act  of  May  24,  1922,  e.  199,  42  Stnt.  052, 
583.  From  1884  to  1934  the  United  States  has  spent  almost  nine 
million  dollars  for  native  education  and  welfare.  Anderson  and  Eells, 
op.  ctf.  p.  227, 


and  served  white  children  and  “children  of  mixed  blood  who 
lend  n civilized  life,””7 

Tin*  Indian  Service  maintains  schools  in  approximately  100 
villages.  s During  the  fiscal  year  1933-J934,  4,338  native  chil- 
dren were  enrolled  in  the  federal  schools,  1,874  in  the  terri- 
torial schools,  and  approximately  1,003  in  mission  schools.00 

By  the  Act  of  May  14,  !93()f1<M>  the  Secretary  of  the  Interior 
was  authorized  to  contract  with  school  hoards  which  maintained 
schools  In  certain  eiiies  and  towns  to  educate  children  of  noil- 
taxpaying  natives,  including  those  of  mixed  native  and  white 
blood,  to  lease  school  buildings  owned  by  the  United  States 
Government  to  such  hoards,  and  to  pay  such  boards  for  services 
rendered  an  amount  not  in  excess  of  the  cost,  of  operating  a 
school  for  natives  under  present  appropriations  in  such  town. 

Chapter  S5,  Laws  of  Alaska,  1935,  authorized  tho  Territorial 
Board  of  Administration  of  the  Territory  of  Alaska  to  enter 
into  a contract  or  contracts  with  the  Secretary  of  the  Interior 
for  educational  and  welfare  work  among  the  Alaskan  natives.101 

The  Act  of  May  31,  1038, 102  authorized  the  Secretary  of  the 
Interior  to  withdraw  and  permanently  reserve  small  tracts  of 
land  not  exceeding  G40  acres  each,  of  the  public  domain  in 
Alaska  for  schools,  hospitals,  and  other  necessary  purposes 
in  administering  the  affairs  of  the  natives.103 

Congress  luis  recognized  that  in  many  places  the  Alaska 
school  service.  Is  the  only  federal  agency  in  dally  contact  with 
the  natives.  The  Act  of  March  3,  I909,101  authorized  the  Attor- 
ney General  to  appoint  as  special  peace  officers  employees  of 
the  educational  service  designated  by  the  Secretary  of  the  In- 
terior, These  officers  were  endowed  with  the  ordinary  author- 
ity of  a policeman  to  arrest  natives  charged  with  the  viola- 
tion of  any  provision  of  flic  Criminal  Code  of  Alaska  or  white 
men  charged  with  the  violation  of  any  of  its  provisions  to  the 
detriment  of  any  native  of  tlie  Territory.1* 

» Act  of  January  27,  1905,  sec.  7,  33  Stat.  610,  619, 

«*  Report  of  tins  Commissioner  of  Indian  Affairs  in  Annual  Report, 
Interior  Department  (1939),  p.  25;  Annual  Report  of  the  Governor  of 
Alaska  (1939),  pp.  47-49, 

“ Information  supplied  by  Alaska  Section,  Office  of  Indian  Affairs,  De- 
partment of  the  Interior,  The  present  appropriation  for  native  educa= 
fion  exceeds  $900,000  annually.  Hearings  before  Subcommittee  of 
House  Committee  on  Appropriations,  76th  Cong.,  3d  sees.,  on  Interior 
Department  Appropriation  Bill  for  1941,  Ft.  II,  pp.  377  et  sbq, 

«»C.  273,  40  Stat.  279,  821. 

101  Tills  statute  was  passed  to  secure  the  benefits  Of  the  Johnson- 
O’Malley  Act  of  April  16,  1034,  48  Stat.  596.  See  Chapter  12,  gee,  2A, 

“*  C.  304,  52  Stat,  593. 

J«“Tbis  authority  in  proving  of  material  assistance  In  the  develop- 
ment of  the  Alaska  program,”  Report  of  Commissioner  of  Indian 
Affairs  in  Annual  'Report,  Interior  Department  (1938),  p,  213. 

mi  as  gtat,  837. 

iflS  Then  described  ns  the  District  of  Alaska, 


SECTION  8,  PROPERTY  RIGHTS 


Problems  relating  to  the  property  rights  of  Alaskan  natives 
arise  out  of  their  activities  in  hunting  and  fishing,  their  use  and 
ownership  of  land  and  tlieir  ownership  of  reindeer.  Land,  except 
mineral  land,  is  comparatively  unimportant  in  the  Alaskan  econ- 
omy106  This  is  due  to  the  fact  that  the  population  is  sparse 
(averaging  one  person  per  10  square  miles)  10T  and  that  most  of 


IOfl  Clark,  op,  oii,  pp.  156-180;  Anderson  and  Sells,  op  cit . pp,  195-202* 
Thomas,  Economic  Rehabilitation  of  the  Indians  of  Alaska  with  Special 
Reference,  to  Fishing,  Trapping,  and  Reindeer,  Indians  of  the  United 
States  (Indians  at  Work,  April  1940.  Siipp.K  p.  53;  Brooks,  The  Future 
of  Alaska,  Annals  of  the  Association  of  American  Geographers  (December 
1925),  p.  178;  Department  of  tin*  Interior,  The  Problem  of  Alaskan  De- 
velopment (April  1940). 

107  Fifteenth  Census  of  the  United  States,  Outlying  Territories  and 

pneBO^dnne  (1932),  p,  7. 

ERJC 
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the  land  is  unsuitable  for  agriculture.10*  Therefore,  much  greater 
attention  must  be  paid  to  other  forms  of  property, 

A.  FISHING  AND  HUNTING  EIGHTS10’ 

Fishing  is  the  most  important  industry  of  Alaska  110  and  from 
time  immemorial  has  been  the  principal  source  of  food  for  the 

108  Although  the  gross  area  of  the  land  and  water  of  Alaska  ia  586,400 
square  miles,  only  about  05,000  square  miles  are  suitable  for  agriculture,. 
ihid.,  p,  7,  and  gee  Alaska,  Its  Resources  and  Development,  op,  cit.,  p,  114. 

w*1  Sec.  3 of  the  Organic  Act  of  Alaska,  Act  of  August  24,  1912,  c.  387,  3 7 
Stat.  512,  provides  that  the  authority  granted  to  the  legislature  of  the 
Territory  shall  not  extend  to  general  laws  of  the  United  States  or  to 
the  ‘‘game,  fish,  and  fur-seal  laws  and  laws  relating  to  fur-tearing 
animals  of  the  United  States  applicable  to  Alaska  * * * ” 

1,0  Alaska,  Its  Resources  and  Development,  op,  ait.,  pp.  17,  41,  55-74. 
Sec  Pacific  Fisherman  Yearbook  (1939).  There  were  30,331  persons 


natives.---  "Fur  production  Ik  third  in  rating  of  all  commodities 
in  Alaska  as  to  total  value.’* 112  Fur  trading  was  tlie  primary 
occupation  of  f lie*  liussians  who  came  to  Alaska  during  tin*  latter 
haif  of  tin*  eighteenth  century.113  Since  that  time  the  natives 
have  depended  on  fur  trading  for  a substantial  part  of  their  live- 
lihood.114 

riie  Bureau  of  Fisheries,  formerly  with  the  approval  of  the 
Secretary  of  Commerce,  and  now  with  that  of  the  Secretary  of 
the  Interior,  drafts  fishing  regulations  specifying  the  areas  in 
which  traits  may  he  operated,  and  their  number.11*  A license  for 
a trap  must  he  obtained  from  the  territorial  treasurer*  and  to 
prevent  obstructions  to  navigation,  the  Secretary  of  War  must 
authorize  the  plans.  In  1927  the  number  of  traps  in  operation 
reached  almost  SCO,  hut  there  has  subsequently  been  a steady 
decline  in  this  figure. 

Judicial  and  legislative  cognizance  has  been  taken  of  the  im- 
portance of  fishing  mid  hunting  in  tile  native  economy.  The 
Supreme  Court  of  the  United  States  in  the  Alaska  Pacific  Fish- 
eries cane  iin  said  : 

They  (the  Metlakatlans)  were  largely  fishermen  and 
hunters*  accustomed  to  live  from  the  returns  of  those  vo- 
cations, and  looked  upon  the  islands  as  a suitable  location 
for  their  colony,  because  the  fishery  adjacent  to  the  shore 
would  afford  a primary  means  of  subsistence  and  a promis- 
ing opportunity  for  industrial  and  commercial  develop- 
ment, (1‘,  88.) 


engaged  hi  the  fishing  industry  in  Alaska  hi  3 037.  Salmon,  which 
ia  the  backbone  of  the  Territory’s  economic  structure,  accounted  for  75 
percent  of  the  total  weight  nm]  00  percent  of  the  total  value  of  its  fish- 
eries products  in  1037,  Annual  lluport  of  Secretary  of  Commerce  (1038), 
p.  104.  Also  see  reporls  on  Alaska  fishing  and  fur-seal  industry,  col- 
lected  in  Bulletin  of  the  Bureau  of  Fisheries,  voh  XLVII,  No,  13  (1933), 
11 ! The  salmon  formed  one  of  the  important  food  supplies  for  the  na- 
tives from  prehistoric  times.  Bulletin  of  Bureau  of  Fisheries,  vol.  XLIV, 
Doc.  No,  1041  (1928),  p»  41,  A lank  a Pacific  Fisheries  v.  United  Stated, 
248  U.  S,  78  (1918),  uffg,  240  Fed.  274  (C\  C.  A,  9,  1017)  ; Territory  of 
Alaska  v,  Annette  Island  PoeMtiff  Co ,,  289  Fed,  671  (C,  C A.  9,  1923), 
cert.  den.  203  U.  S.  708  (1923).  Also  see  Heckman  v.  Sutter,  119  Fed. 
83  (0,  C.  A.  9,  3902),  afFg.  Put  let'  vs  Heckman,  1 Alaska  138  (1901),  in 
which  thy  court  said  * 'The  fact  tlrnl  at  that  time  the  Indians  and  other 
occupants  of  the  country  largely  made  their  living  by  fishing  was  no 
doubt  Well  known  to  the  legislative  brunch  of  the  government  * * 

(P.  88.)  See  also  United  States  v.  Lynch,  8 Alaska  135  (1929)*  and 
Johnson  v.  Pacific  Coast  S.  S,  Co,,  2 Alaska  224  (1004). 

The  Commissioner  of  Indian  Affairs  in  his  Annual  Report  for  1937, 
p.  232,  notes  the  destruction  of  thn  balanced  primitive  economy  of  the 
natives ; instead  of  fishing  and  hunting  for  their  own  needs*  they  fish 
for,  or  work  in  the  canneries.  See  also  Hearings  on  Alaskan  Fisheries* 
hold  pursuant  to  H.  Res,  162,  70th  Cong.,  1st  seas,  (1939),  pp.  118,  I02] 
444-440,  596,  On  employment  of  natives  in  canneries,  sve  lbtd.,  p,  347 
3,3  Alaska,  Its  Resources  and  Development,  op,  cit,.  p,  107  Also 
pp.  84—90,  108. 

113  XI,  Tile  Works  of  Charles  Sumner  (1875),  p,  263;  Alaska,  Its  Re- 
source.1* mid  Development,  op,  cit,  p,  84. 

The  fu r- bearing  aquatic  mammals  had  been  ruthlessly  exploited  diir* 
ing  the  period  of  Russian  occupancy  and  were  facing  extinction  at  the 
time  of  the  cession*  Alaska,  Us  Resources  mid  Development  pp  55  56 
Until  the  development  of  the  gold  industry,  the  fur  resources  were 
considered  the  most  valuable  by  the  Americans,  It  is,  therefore,  not 
surprising  that,  prior  to  1884,  legislation  for  the  new  territory  was  mainly 
confined  to  the  protection  of  the  seal  fisheries  and  other  fur  interests 
of  the  District.  Sen,  Doc.  No.  142,  09th  Cong  , 1st  sess  (1905-1906) 

P.  7.  ' ' 

%u  Annual  Report,  Chief  of  Bureau  of  Biological  Survey.  Department 
Of  Agriculture  (1037),  p.  55. 

ilc  Act  of  June  6,  1924,  43  Stat.  404,  c.  272,  sac,  1,  amended  by  Act  of 
•June  18,  1926,  44  Stat,  752,  The  preparation  and  enforcement  of  these 
regulations  are  difficult  tasks*  especially  since  the  Bureau  lacks  suffi- 
cient funds  for  biological  research  and  enforcement.  See  Hearings  on 
Alaskan  Fisheries,  held  pursuant  to  H.  Res.  102,  76th  Cong  1st  sesa 
(1939),  pp.  46-47,  330-150,  304,  510. 

ue  Alaska  Pacific  Fisheries  v.  U?iited  States,  248  U g 78  (1918) 
affg.  240  Fed,  274  (C-  C.  A.  9,  1917)  ; also  see  Johnson  v.  Pacific  Coast 
fotfjjs"  ^ AlaMlCft  224  (1904)  1 Act  ot  Mny  14*  iS9S*  sec*  l0*  30  Stat, 


In  many  conservation  statutes  the  native*  nro  given  special 
privileges.  The  Act  of  July  1.  1870,  makes  unlawful  the  killing 
of  fur  seals  u pun  the  I Tibi  Inf  Islands  except  during  tlm  months 
of  June,  July,  Bcpteinber,  and  October  in  each  year,  and  the  kill- 
ing of  such  Meals  ut  any  time  by  firearms.  The  privilege  of 
killing  young  seals  necessary  for  food  and  clothing  and  old 
seals  necessary  fur  clothing  and  boat 8 by  the  natives  fur  their 
own  use  was  permitted,  subject  to  regulation**  of  the  Secretary 
of  the  Treasury.11" 

The  validity  of  section  G of  the  Act  of  July  27,  18GS*il°  which 
prohibits  the  killing  of  fur-henriug  animals  within  the  limits 
of  the  Territory,  or  in  the  waters  thereof,  and  empowers  the 
court,  in  its  discretion,  to  confiscate  vessels  violating  this 
statute,  was  upheld  In  The  James  G.  Swan**  case.  The  court 
sustained  the  libel  for  the  forfeiture  of  a boat  owned  by  an 
Indian  of  the  Makati  Tribe,  despite  the  contention  that  such 
forfeiture  violated  a treaty  with  Hu's  tribe.121 

The  Act  of  April  0,  1894,m  prohibits  the  killing  of  fur  seals  by 
United  States  citizens  in  waters  of  the  Pacific  Ocean  surrounding 
the  Pribilof  Islands.  It  also  prohibits  the  killing  of  fur  seals 
from  May  1 to  July  31  in  a el  run  in  scribed  part  of  the  Pacific 
Ocean*  Including  Bering  Sun.123 

Section  G permits  Indians  dwelling  on  the  coasts  of  (lie  United 
States  to  take  fur-bearing  seals  in  open,  u 11  powered  hunts  not; 
manned  by  more  than  five  persons  using  primitive  methods,  ex- 
cluding firearms.  Such  fishing  may  not  In*  done  pursuant  to  a 
contract  of  employment.12'  The  Act  of  December  29,  lim,w  pro- 
hibiting tiie  slaying  of  fur  seals  in  the  North  Pacific  Ocean  con- 
tained n similar  exemption. 

Section  3 of  the  Act  of  April  21,  1010*1*  provides  that  whenever 
seals  are  taken,  the  natives  of  the  Pribilof  Islands  shall  he  em- 
ployed in  such  killing  and  shall  receive  fair  compensation,  Sec- 
tion G permits  the  natives  of  these  islands  to  kill  such  young  seals 
as  may  be  necessary  for  their  own  clothing  and  the  manufacture 
of  boats  for  their  own  use,  subject  to  regulations  prescribed  by 
the  Secretary  of,  Commerce,  Section  9 authorizes  this  official  to 
furnish  food,  clothing,  shelter*  and  other  necessities  to  the  native 
Inhabitants  and  to  provide  for  their  education.*27 
The  Act  of  August  24,  1912, 128  gave  effect  to  the  Convention  of 
July  7,  1911, 120  between  the  United  States,  Great  Britain,  Japan, 


m O.  189,  16  Stat.  ISO. 

338  The  Act  of  April  22,  1874,  18  Stat.  33,  authorized  the  Secretary  of 
the  Treasury  to  study  the  fur  trade  in  Alaska  and  “the  condition  of  the 
people  or  natives,  especially  those  upon  whom  the  successful  prosecution 
of  the  fisheries  and  fur  trade  ia  dependent  * * *,*'  By  Act  of 

April  5,  3890.  20  Stat,  40,  the  Secretary  was  authorized  to  study  the 
condition  of  the  seal  fisheries  of  Alaska.  See  Alaska*  Its  Resources  and 
Development,  op,  cit,,  p.  90. 

“U1 5 Stat.  240,  241,  R,  g.  § 1956, 

1M  United  States  v,  James  O . Swan,  50  Fed,  ins  (D.  C.  Wash  1802) 

131  Treaty  of  January  31,  1805.  12  Stat,  939 

,5S  Art,  1.  28  Stilt.  52. 

Ibid,,  Art.  2, 

^The  Makah  Indians  are  subject  to  the  prohibitions  of  this  act 
save  for  the  exception  of  sec.  6.  2i  Op,  A.  G.  406  (3  897) 

12G  Sec.  6,  30  Stat.  226. 

i2flC,  183,  36  Stat.  326, 

127  In  this  and  subsequent  acts,  Congress  has  made  appropriations  for 
this  purpose.  More  than  400  natives  of  these  islands  are  largely  de= 
pendent  upon  the  United  States  for  subsistence.  Alaska  Its  Resources 
and  Development,  op,  cit , p,  06. 

1EfJC,  373,  37  Stat,  499, 

^37  Stat,  1542.  To  terminate  the  gross  economic  waste  which 
threatened  to  destroy  all  the  herds  of  fur  seals,  the  United  States 
arranged  a conference  of  interested  nations  known  as  the  International 
Fur  Seal  Conference  which  convened  from  Mny  11  to  July  7,  1011  This 
meeting  adopted  the  Convention  of  July  7,  3911,  37  Stat.  1542,  between 
the  United  States,  Great  Britain,  Japan,  and  Russia.  Ratification  ad- 
vised July  24,  1911,  Ratified  by  the  President  November  24  1911 
Ratified  by  Great  Britnin  August  25,  1911,  Ratified  by  Jnpan  November 


iy  prulnbiiiiig  citizuiiR  and  subjects  of  tla*  UniU*il 
illing  fnr  seals,  lint  by  zwttam  3 and  11  natives  of 
ere  permitted  to  kill  annually  a .sufficient  number 
to  provide  food  and  clothing, 

1902  Congress  passed  conservation  legislation  con- 
id  except  I ouh  for  the  natives  of  Alaska  and  the 
ts.  The  Act  of  .liinu  7,  1902, 1 IM  as  ameiidod  by  the 
1,  i9oS,im  prohibits  the  wanton  (lest ruction  of  wild 
c or  wild  birds  for  the  purpose  of  shipment  from 
[so  provides  that— 

ing  in  tins  Act  shall  * * * prevent  the  killing 

game  animal  or  bird  for  food  or  clothing  at  any 
' native^  or  by  miners  or  explorers,  when  In  need  of 
mt  the  game  animals  or  birds  wo  killed  during  closed 
shall  not  be*  .shipped  or  sold. 

he  Art  of  Jnm*  14,  1900, 132  as  amended  by  the  Act  of 
i,3*1  without  changing  the  provisions  respecting  nu 
its  all  companies,  corporations,  or  associations 
d to  transact  business  under  federal,  state,  or  tor- 
and  aliens  without  first  papers,  from  catching 
•apt  with  rod.  spear,  or  ga!T,  any  fish  of  any  kind  or 
r of  the  waters  of  Alaska  under  the  jurisdiction  of 
tntes.  By  amendments  to  section  4 of  the  act  for 
ti  iind  regulation  of  the  fisheries  of  Alaska, 1,4  fish* 
lecies  of  snlmon  except  by  band,  rod,  spear,  or  gnff 
ns  of  Ain  ska  or  near  tlicir  mouth,  is  unlawful  ex- 
i Karl itk,  Ugasbik,  Yukon,  and  Kuskokwim  Rivers, 
u of  the  two  last-named  rivers  is  applicable  only 
ians  and  permanent  white  inhabitants  taking  king 
r conditions  prescribed  by  the  Secretary  of  Oimi- 
>y  the  Secretary  of  the  Interior).13*' 
clause  3,  of  the  treaty  between  the  United  States 
iTtn in  for  the  protection  of  migratory  birds  in  the 
s and  Canada  provides*.338 

close  season  on  other  migratory  nongame  birds 
:ont Inuo  throughout  the  year,  except  that  Eskimos 


ird  by  Russia  October  22,  Mil.  Ratifications  exchanged 
!911,  Proclaimed  December  14,  1911,  A treaty  between 
ites  and  Great  Britain,  concluded  February  7,  1011,  37 
jviding  for  tbe  preservation  and  protection  of  fur  seals* 
e on  Decrunlter  14,  1011,  the  date  of  the  proclamation  of 
,*een  the  United  States.  Great  Britain,  Japan,  and  Russia. 
27. 

02,  See,  10  of  the  Alaska  Game  Law,  Act  of  January  13, 
739,  amended  Act  of  February  14.  1931.  40  Stnt.  1111, 
tne  25.  1938,  52  Stilt,  1109.  empowers  the  Secretary  of 
make  regulations  for  taking  game  animals,  etc.,  upon 
it li  tlie  Alaska  name  Commission,  but  except  ns  provided 
is  shall  not  prohibit 

any  Indian  or  Eskimo,  prospector,  nr  traveler  to  take 
or  birds  during  the  closed  season  when  he  is  in  absolute 
food  and  other  food  is  not  available,  but  the  shipment 
of  nnv  animals  or  birds  or  parts  thereof  so  taken  shall 
ic emitted,  except  that  the  hides  of  animals  so  taken  may 
.vitliin  the  Territory  * * *- 

63. 

174. 

le  26*  1906,  34  Stnt.  478,  amended  by  Act  of  June  6,  1924, 
464,'  and  Act  of  April  16,  1934,  48  Stat  694. 
to  the  Reorganization  Act  Of  April  3,  1939,  53  Stat.  561* 
Plan  No.  2 transmitted  May  9,  1939,  68  Btnt  1431*  and 
on  No.  20,  7Gth  Cong.,  1st  approved  June  7,  1939,  the 

teries  was  transferred  front  the  Department  of  Commerce 
lent  of  the  Interior,  effective  July  1,  1939,  On  the  same 
au  of  Biological  Survey  was  transferred  to  the  Interior 
m the  Department  of  Agriculture.  By  Plan  No.  3,  April  2, 
Bureaus  were  consolidated  under  the  name  Fish  and 
e,  II.  Dee,  No,  681,  70th  Cong.,  3d  BOSS, 

[702*  signed  August  16.  1916 ; ratification  advised  by  tbo 
29,  ratified  by  the  President  September  1,  and  by  Great 
r 20  ; ratifications  exchanged  December  7 and  proclaimed 
526. 
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and  Indians  may  take  nr  any  season  nuksf  anklets,  gnille= 
Hints,  imirroH,  and  pniiins,  and  their  eggs,  fur  fund  and 
their  skins  for  clothing,  but  the  birds  and  egg* *  so  taken 
ghall  not  bn  sold  or  offered  for  sale. 

Regulations  prohibiting  the  killing  of  whales,  walruses,  and 
sea  lions  have  special  provisions  regarding  natives.”7  Many 
other  rules  regarding  refuges  and  hunting  of  migratory  birds 
grant  special  privileges  to  the  natives.13* 

The  Alaska  Game  Law  ,s"  regulate*  the  taking  of  food  game 
during  the  regular  season,  but  exempts  the  natives  from  the 
necessity  of  securing  hunting  and  trapping  or  fur  dealers  li- 
eense-s.  Native  cooperative  or  mission  stores  are  also  exempt.140 
And,  subject  to  regulations  of  the  Secretary  of  the  Interior  re- 
garding animals  whose  extinction  is  imminent,  the  law  permits 
them  to  take  game  during  the  closed  season  when  in  absolute 
need  of  food  and  other  game  is  not  a vail  able,141  Section  3 em- 
powers tbe  Secretary  of  Agriculture,  now  Secretary  of  the 
Interior,  to  safeguard  the  livelihood  of  the  natives  and  conserve 
tlie  fur  animals  requiring  nonresident  trappers  to  reside  3 years 
in  the  territory  instead  of  one,  before  becoming  eligible  for 
resident  trapping  license. 

B.  REINDEER  OWNERSHIP 

Reindeer  constitute  one  of  the  most  valuable  assets  of  the 
natives,  supplying  them  with  food  and  clothing  and  acting  as 

Aliinkn,  Its  Resources  and  Development,  op,  ci’f.>  "p.  67;  Department 
of  Commerce  Circular  No.  286,  Ninth  Edition,  June  29*  3939.  pp,  i nnd  3; 
amended  Act  of  February  14,  1931,  40  Sfut*  1111,  and  Act  of  June  25, 
1938.  52  St  at,  1169. 

i**5Q  C,  F,  It,  02.4.  See  Act  of  January  13.  1925,  43  Stat*  739,  sec.  11, 
which  provides  for  exemption  for  natives  attesting  that  they  possess 
one-linlf  or  more  of  Indian  or  Eskimo  blood,  from  the  resident  hunting 
and  trapping  license.  Bureau  of  Biological  Survey,  Regulations  for  the 
Aleutian  Islands  Reservation,  Alaska  (1939),  Regulation  7,  provides — 

* * * in  reassigning  islands  for  fur  and  fox  farming  and  other 

uses  primary  consideration  shall  be  given  to  the  welfare  of  native 
villages  and  communities  of  the  Aleutian  Chain*  Permits  involv- 
ing a native  or  native  interest  shall  be  issued  or  reissued  only 
for  the  benefit  of  the  community  or  village  of  which  he  is  u 
member. 

For  exemption  of  native  residents  from  requirement  of  permit  to  cap- 
ture certain  game,  see  Bureau  of  Biological  Survey  Regulations  for  the 
Administration  of  the  Aleutian  Islands  Reservation,  Alaska  (1939),  Regu- 
lation 3.  Bureau  of  Biological  Survey*  Department  of  the  Interior 
Wildlife  Circular  1 (1930),  Regulations  Relating  to  Migratory  Birds  and 
Certain  Game  Mammals,  Regulation  7 provides  i 

In  Alaska,  Eskimos  and  Indians  may  take,  in  any  manner  and  at 
any  time*  and  may  possess  and  transport,  auks,  auklets,  guillemots, 
rnurres*  and  puffins  and  their  eggs  niul  skins  for  use  of  themselves 
and  their  immediate  families  for  food  und  clothing. 

And  see  60  C.  F*  R*  01,3, 

Also  nee  Cameron,  The  Bureau  of  Biological  Survey  (1929)*  p.  103* 

uwAct  of  January  13*  1925,  43  Stat.  739*  amended  by  Act  of  Febru- 
ary 14*  1931,  46  Stat*  1111*  and  Act  of  June  25,  1938,  52  Stat,  1160. 
For  a list  of  the  laws  protecting  wildlife  in  Alaska  nnd  regulations  of  the 
Alaska  Game  Commission,  Juneau*  Alaska*  see  circulars  issued  by  this 
Commission.  For  history  of  Alaskan  game  legislation,  see  Cameron,  The 
Bureau  of  Biological  Survey  (1029),  pp,  110-124*  On  work  of  Alaska 
Game  Commission  see  Annual  Report  of  Governor  of  Alaska  (1939),  pp. 
29-30. 

wo  Act  of  January  13,  1925,  c.  75*  sec,  11H,  43  Stat*  739,  745,  amended 
Act  of  February  14,  1931,  c,  185*  sec*  10*  46  Stat.  1111,  1113*  and  Act  of 
June  25,  1938,  gee,  5,  52  Stat,  3169,  1171-1172.  The  Consolidated  Fur- 
chasing  and  Shipping  Unit,  Division  of  Territories  and  Island  Pos- 
sessions* Department  of  the  Interior*  acts  as  agent  for  the  native  co- 
operative stores,  buying  their  supplies,  and  selling,  for  their  benefit,  such 
items  ae  reindeer  meat  and  hides,  furs,  and  ivories,  The  purchasing 
procedure  Is  similar  to  that  used  by  it  in  procuring  supplies  for  govern- 
mental agencies* 

i4i  a resident  citizen  or  Alaskan  native  must  obtain  a registered  guide, 
license  when  acting  as  guide  for  a nonrgBident  in  any  section  of  the 
Territory  where  the  regulations  of  the  Alaska  Game  Law  and  Game  Coin, 
mission  require  nonresidents  to  employ  guides.  Compiled  Laws  of 
Alaska*  1933,  see,  51D.  Sea  Act  of  January  13,  1926*  sec,  IIP.  43  Stat. 
739,  744,  745i 


itt'iisrs  of  burch-n,1'5  Tlii*  a ni  mil  Is  were  first  iiitindiiml  into 
AlnNka  from  Hi  ho  rin  fmm  1801  to  1002  by  Dr.  Sheldon  Tuoksoii, 
tlio  United  B r m r os  Gonurnl  Agonr  in  Alaska. 14B  The  original  pur- 
lieso  of  importation  was  to  augment  the  dwindling  source  uf 
native  food  supply  miiKistizig  of  game  and  fi.sh,  which  had  been 
seriously  depleted  by  I he  whites.  The  total  importation  by  1002, 
when  shipments  censed,  was  about  1,2§0  head,  and  by  1038  the 
origi Hill  stuck  expanded  into  a reindeer  population  estimated  at 
000,000  head, 1,4 

The  Federal  Government,  in  recent  years,  has  conducted  inn 
merous  experimerdH  on  the  erossdireeding  of  reindeer  and  native 
e;!ri]imil,ir'  cm  the  control  of  predatory  enemies,  and  on  reindeer 
KMlSfillg,1141 

The*  Federal  Government  has  passed  many  statutes  to  protect 
tiie  natives  against  food  shortage  due  to  periodic  depletion  of 
game  or  sea  food  and  to  encourage  the  raising  of  reindeer  for 
their  own  subsistence  and  evcntully  for  sale  on  the  market Ht 


”3  Supplement  No.  9 to  the  Public  Health  Reports.  December  12,  1013, 
p.  3,  Alaska,  Its  Resources  and  Development,  op.  eft.,  p,  124  : ‘‘The  im- 
portance of  the  reindeer  industry  tu  the  Rocinl  and  economic  welfare  of 
tluve  native  people  can  scarcely  be  overemphasized,"  Also  sue  ibid,  p.  41  ; 
Hpicer,  op.  eib,  pp.  08=4)0, 

The  ntstriet  Court  considered  the  importance  of  the  reindeer  to  the 
natives  in  the  construction  of  flu*  Act  of  April  27,  1304,  33  8tat.  391, 
392,  393,  which  provided  that  each  road  overseer  in  Alaska  shall  require 
all  mule  persons  between  tile  ages  of  18  ami  50  to  work  on  the  public 
roiiUs  for  2 days  or  to  he  subject  to  a road  tux.  In  the  discretion  of  the 
overseer,  the  tax  could  be  performed  by  the  man  with  a team  of  dogs, 
horses,  or  “a  reindeer  team  of  not  less  than  two  reindeer  and  sleigh  or 
eart."  In  holding  that  an  Eskimo  was  subject  to  this  duty,  the  court 
said  that  the  legislative  intent  to  include  the  Eskimo  was  shown  by  the 
provision  concerning  reindeer.  United  States  v.  Sitarapgok,  4 Alaska  607 
(1013),  Also  see  Annual  Report  of  the  Secretary  of  Interior  (1037), 
p.  311  ; Annual  Report  of  the  Governor  of  Alaska  (1939),  p.  51. 

mt  "The  wild  reindeer  were  an  important  part  of  the  Eskimo  food  supply 
before  the  coming  of  whites  but  * * * the  introduction  nf  11  ream: 

quickly  decimated  them,  rendering  the  Esk-mos  almost  destitute.”  An 
deraon  nnd^ells,  Alaska  Natives,  op,  rit„  ji.  195,  Also  see  Cameron,  The 
Bureau  of  Biological  Survey  (1929),  pp.  117-118  and  the  annual  reports 
of  the  United  States  Bureau  of  Education,  1891-3931. 

14-1  Alaska,  Its  Resources  and  Development,  op,  eii.,  p.  122.  The  Fif- 
teenth Census  of  the  United  States,  Outlying  Territories  and  Possessions 
(1982),  p.  30,  contains  an  estimate  of  712,500  reindeer  Hr  of  1930.  No 
longer,  as  in  the  past,  in  danger  of  starvation,  some  of  the  Eskimos  have 
gained  u livelihood  by  raising  reindeer,  Alaska,  Its  Resources  and  De 
vclopment,  op,  cit.t  p.  41.  Although  it  has  been  estimated  that  the 
Territory  was  capable  of  grazing  between  three  and  four  jnillicn  animals 
(Estimate  of  Bureau  of  Biological  Survey.  The  "Bureau  of  Education 
estimated  ten  million,  Cameron,  op,  cit,t  p.  117),  the  predatory  animals 
like  wolves  and  coyotes  have  in  recent  years  killed  many  reindeer,  espe- 
cially on  the  Arctic  Coast.  This  menace  increased  because  the  reindeer, 
formerly  herded  by  attendants,  have  been  allowed  in  recent  years  to  roam, 
and  are  corralled  only  at  certain  seasons.  By  this  change  in  herd  man’ 
agemont  the  reindeer  scatter  widely  over  the  ranges,  and  increasing 
numbers  of  wolves  and  coyotes  have  seriously  menaced  the  industry.  The 
territorial  legislature,  by  special  bounty  appropriations,  hug  cooperated 
with  the  Reindeer  Service,  the  Forest  Service,  Office  of  Indian  Affairs,  the 
Alaska  Game  Commission,  and  the  Bureau  of  Biological  Survey,  which 
since  1937,  has  resumed  its  work  in  Investigating  and  reducing  depreda- 
tions of  predatory  animals.  (Report  of  the  Chief  of  the  Bureau  of 
Biological  Survey  (1987),  pp,  §6,  59-60,  Ibid.  (1938),  p,  68.)  Despite 
these  efforts  toward  predatory  control,  a recent  survey  indicated  that 
coyotes  and  wolves  are  increasing,  and  that  their  depredations  on  rein- 
deer herds  are  becoming  more  serious,  (Ibid.  (1989),  p.  Q7.) 

,4i  Report  of  Chief  of  the  Bureau  of  Biological  Survey  (1937),  p_  61. 

140 Jtein dear  in  Alaska,  Department  of  Agriculture  Bull.,  No.  1089  (1922), 
and  Progress  of  Reindeer  Grazing  Investigations  in  Alaska,  Bull,,  No.  1423 
(1926),  Also  see  Cameron,  op.  cit,  (1929),  pp.  118-119,  133  134,  158- 
157. 

147  51  L,  B.  156,  157  (1925)  • see  Act  of  March  4,  1907,  34  Stafc.  1295 
1338  ; Act  of  May  24,  1922,  42  Stat.  052,  584  ; Act  of  January  24.  1923.  <2 
Stat.  1174,  1205  ; Act  of  June  5,  1924,  43  Stat,  390,  427;  Act  of  March  3, 
1925,  c.  482,  43  Stat,  1141,  1181 ; Act  of  January  12,  3927.  44  Stat.  934 
968,  Also  see  united  States  v,  Sitarangofo.  4 Alaska  687  (1913)  ; 53  1.  p.  71 
(1930)  ; 54  I.  D.  15  (1932).  Outside  capital  gradually  established  a com- 
mercial reindeer  business.  Alaska,  Its  Resources  and  Development, 


Thp  Burumi  of  Indian  Affairs  ,w  givtm  instructions  to  Uu*  na- 
tives and  distributes  reindeer  on  terms  which  enable  them  eventu- 
ally to  acquire  a qualified  ownership.  The  Government,  however, 
retains  a reversionary  ownership  so  that  an  act  of  the  territorial 
legislature  imposing  a tax  upon  each  reindeer  killed  for  market 
was  held  inapplicable  to  reindeer  killed  for  market  by  natives  of 
Alaska,”0 

It  has  been  administratively  held1"  that  Congress  had  con- 
ferred upon  the  Secretary  of  the  Interior  the  power  to  make 
regulations  and  impose  restrictions  upon  the  disposition  of  rein- 
deer transferred  to  the  natives  by  the  Government*  and  these 
regulations  may  be  enforced  by  suit  to  recover  the  animal 
illegally  transferred  or  its  value. 

Despite  the  safeguards  created  by  statute  and  administrative 
niles,  by  3020  about  a quarter  of  all  the  reindeer  in  Alaska  was 
owned  by  whites.361 

The  most  important  law  relating  to  reindeer  is  the  Act  of 
September  1, 19S7,103  which  is  designed  to  establish  for  the  natives 
of  Alaska  a self-sustaining  economy  by  acquiring  for  them  the 
Whole  reindeer  business*  and  to  develop  native  activity  in  all 
branches  of  the  industry.  The  Secretary  of  the  Interior  Is  em- 
powered to  acquire  by  purchase  or  other  lawful  means,  including 
condemnation,  “reindeer,  reindeer-range  equipment,  abattoirs, 
cold-storage  plants*  warehouses,  and  other  property,  real  or  per- 
sonal, the  acquisition  of  which  he  determines  to  he  necessary  to 
the  effectuation  of  the  purposes  of  this  Actfi  (sec.  2) , and  to  make 
distribution  thereof  to  the  natives  or  to  their  organizations  ^ 
under  such  conditions  as  he  may  prescribe  (see.  8).  He  is  also 

op.  cit.j  p.  123,  in  the  Report  of  the  Governor  of  Alaska  for  1925,  p 85 
It  was  estimated  that  of  the  200,000  reindeer  in  Alaska,  two^thirds  be- 
longed  to  the  natives.  In  the  1938  Report,  p.  46,  it  was  estimated  that 
of  the  544,000  reindeer,  67  percent  were  owned  by  the  natives. 

The  Act  of  March  4,  1921,  41  Stat,  1307,  1406,  authorizes  the  Commis- 
sioner of  Education  to  sell  male  reindeer  and  invest  the  proceeds  In  the 
purchase  of  female  reindeer  for  distribution  by  him  among  the  natives  who 
had  not  been  supplied  with  them, 

i4S  In  1929  the  supervision  of  the  reindeer  was  turned  over  to  the  Gov- 
ernor, but  on  July  1,  1937,  the  reindeer  service  was  transferred  from  his 
supervision  to  the  Office  of  Indian  Affairs,  Governor’s  Report  for  1938,  p 
46.  Direct  supervision  of  herds  and  the  business  of  the  native  co- 
operative stores  had  been  bandied  by  federal  teachers,  and  hence  full 
responsibility  for  the  reindeer  service  was  placed  under  the  Education 
Division  of  the  Indian  Office.  Annual  Report  of  the  Secretary  of  the 
Interior,  1937,  p,  232. 

J4£i51  L.  d,  1 05,  107— IDS  (1925), 

The  following  discussion  by  the  Solicitor  of  the  regulations  gives  an 
idea  of  the  administrative  system  ; 

As  hasi  already  been  intimated,  the  absolute  ownership  of  all 
reindeer  in  Alaska  was  in  the  Government  originally,  and"  euck 
interi  sts  in  them  US  are  held  by  the  natives  grow  out  of  con- 
Tracuml  relations  between  the  individual  natives  and  the  United 
States  based  on  regulations  issued  for  that  purpose,  Bv  these 
regulations  the  natives  who  hold  reindeer  are  divided  hSo  two 
classes,  one  known  as  “apprentices,”  to  whom  a stated  number 
of  reindeer  are  issued  by  the  Government  from  its  herds  and  the 
Herders.'  T1ffi  regulations  provided  that  the  reindeer 
jssued  to  these  natives  shall  revert  to  the  Government  in  the  case 
of  death  of  either  an  apprentice  or  a herder  without  heirs  or 
with  heirs  who  are  not  competent  or  do  not  manifest  a desire  to 
take  charge  of  the  herd, -or  In  case  of  an  apprentice  who  abandons 
nis  held,  or  where  a herder  becomes  intemperate  and  fails  to 
reform  within  one  year,  or  continuously  neglects  his  herd,  and 
the  members  of  his  family  are  not  competent  to  control  the 
lieid  ami  full  to  provide  a competent  herder 

Each  apprentice  and  herder  is  required  to  enter  into  a contract 
with  the  Government,  of  which  the  regulations  mentioned  are 


made  a part,  and  in  which  there  are  other  stipulations 1 Calling  for 
the  reversion  of  the  herd  to  the  Government  under  certain  com 


thigencies. 

150  Op,  Sol,  I.  D,,  M.  28690,  September  10,  1931, 

461  Cameron  op,  cit.,  pp,  117— llg, 

DO  Stat,  SCO,  gqg  Annual  Report  of  Secretary  of  Interior  (3937), 
pp.  356 — 7. 

363  Alaska,  Its  Resources  and  Development,  op,  cit.,  p,  123  : 

* n&>  survey  by  that  Department  (Department  of  the  Interior)  in 
1933  showed  78  native  reindeer  association  a with  5 878  members 
owning  herds  varying  in  size  from  a few  hundred  to  many  thou’ 
sand  head.  Less  than  20  «>—  x“ou 

than  imtirea. 


-------  ■*»  «_  ■iM..u.ru  iu  Jiiaiijr  yiuu- 

01  these  herds  were  owned  by  other 


PROPERTY  RIGHTS 


411 


authorized  to  issue  rules  and  regulations  to  prevent  the  transfer 
or  devise  of  reindeer  to  non-natives  (see.  10),  and  regulate  the 
ranging  of  reindeer  on  public  lands  (sec.  14). 154  Criminal  sanc- 
tions are  provided  for  violations  of  this  statute  (secs.  10  and  14), 
and  $2,000,000  is  authorized  to  he  appropriated  for  expenditure 
by  the  Secretary  of  the  Interior  in  carrying  out  the  provisions  of 
this  act  (sec.  1 6).19S  By  the  Acts  of  May  9f  TOSS,15*  and  June  25, 
1938, 157  a total  of  $50,000  was  appropriated  for  a survey  and  ap- 
praisal of  the  property  and  reindeer  authorized  to  he  acquired  for 
the  natives.  This  study  has  been  made  under  the  supervision  of 
a congressional  committee  authorized  by  the  Act  of  May  9,  193S, 
which  recommended  to  Congress  that  funds  be  made  available  to 
carry  out  the  purposes  of  the  Reindeer  Act.168  By  the  Third  De* 
ficleiicy  Appropriation  Act,  fiscal  year  1939**  $720,000  was  appro- 
priated for  the  purchase  of  reindeer,  equipment,  abattoirs,  cor- 
rals, etc.,  owned  by  non-natives  and  $75,000  was  appropriated  for 
administrative  expenses.  Payments  for  reindeer  are  limited  to 
an  average  of  $4  per  head,1" 


C,  LANDS 


Congress  and  administrative  authorities  have  consistently 
recognized  and  respected  the  rights  of  the  natives  of  Alaska  in 
the  land  occupied  by  them.101  The  rights  of  the  natives  are  in 
many  respects  the  same  as  those  generally  enjoyed  by  the  In- 
dians residing  in  the  United  States,  viz:  the  right  of  use  and 
occupancy,  with  the  fee  iu  the  United  States, 

Article  HI  of  the  Treaty  of  Cession1"  provides  that  the  mem- 
bers of  the  civilized  native  tribes  shall  be  protected  in  the  free 
enjoyment,  of  their  i>roporty. 

Section  Sm  of  the  Act  of  May  17,  3884, establishing  a civil 
government  In  Alaska  and  extending  to  it  the  laws  of  the  United 


im  of  tii |v  estimated  315,000  square  miles  of  grazing  lnml  in  Alaska. 
2(lG»000  square  miles  are  considered  suitable  only  for  reindeer  grazing. 
Alaska,  Its  Resources  and  Development,  op,  clt ,,  PP-  123,  120, 
u*  Ibid, 

*«52  Btnt.  291,  813. 

imU2  Stub  1114,  1132,  ...  „ All 

i r,s  Hearings  before  the  Subcommittee  of  the  House  Committee  oil  Ap- 
propriations, 70tli  Cong,,  1st  session  on  the  Interior  Department  Appro- 
priation bill  for  1040,  pt.  1 1,  pp.  537  fit  seq.  Also  see  bearings  before 
same  committee  on  the  bill  for  1941,  pt.  II,  pp,  403,  e£  seq 

i»Act  of  August  9,  1039,  53  Stat.  1301,  1315.  Act  of  May  10.  1930. 
53  Stat.  085.  708,  segregated  $3,000  out  of  the  $75,000  appropriation  for 
reindeer  service,  for  the  purchase  and  distribution  of  reindeer. 

i«i  This  limitation  dors  not  Apply  to  the  purchase  of  reindeer  located 
on  Nunlvak  Island.  Act  of  August  0,  1930,  53  Stat.  1301  I3in 

lot  United  Staton  V.  Bcrvigun,  2 Alaska,  442,  448  (1905)  ; 13  L.  D. 
120  (1891)  ; 23  L.  D.  335  (1890)  ; 26  L.  D.  017  (1898)  ; 28  D,  D.  427 
(1899)  : 37  Ij.  D.  334  (1908)  ; 50  L.  D,  315  (1924)  ; 52  L.  D.  597  (1929)  ; 
53  I.  i>.’l94  (1980)  ; 53  I.  D.  593  (1932). 

The  following  acts  of  Congress  contain  provisions  protecting  the 
Alaskan  natives  in  the  use  inul  occupancy  of  land  occupied  by  them 
at  the  time  : 

* ir.,,,  i HBi  on  stat  24.  26:  Act  of  March  3.  1891, 

4 Stat  1095  1100;  Act  of  Juno  6,  1900.  31  Stat.  321,  380.  The 
Act  of  June  'l9  1935,  49  Stat,  388,  authorizes  the  Tlqiget  and 

Ilnjdii  Indians  of  Alaska  to  sue  the  United  States  to  determi  e 
property  claims. 

For  it  discussion  of  the  power  of  Congress  over  land,  see  sec.  4,  supra, 
and  Chapter  5,  sec,  5. 

"■no  L.  D.  315  (1924),  . . 

us  15  Stat.  539,  542  (1867),  The  full  test  of  this  provision  ib  set 

forih  In  section  3 of  this  chapter, 
s<h  This  section  provides  in  part : 

That  the  Indians  or  other  persons  in  said  district  shall  not  be 

disturbed  in  the  possession  of  any  lands  actually  in  their  use  or 

occupation  or  now  claimed  by  them  but  the  terms  under  winch 
such  persons  may  acquire  title  to  such  lands  is  reserved  foi  - - - 
legislation  by  Congress  * * *. 

Section  12  empowers  the  Secretary  of  the  Interior  to  select  two  officers, 
who  together  with  the  Governor  shall  constitute  a Commission  to  ex- 
amine and  report  on  the  condition  of  the  Indians,  “what  lands,  if  any, 
should  he  reserved  for  their  use,”  etc, 

»»  23  Stat.  24. 


States  refilling  to  mining  claims.  Is  the  first  legislation  which 
recognizes  the  rights  of  Alaska  Indians  to  the  possession  of  lands 
in  their  actual  use  and  occupancy. ,,w  In  interpreting  ihis  provi- 
sion, the  court  in  Heckman  v.  Suffer,  said: 

The  prohibition  contained  in  the  act  of  1SS4  against  the 
disturbance  of  the  use  of  possession  of  any  Indian  or  other 
person  of  any  land  in  Alaska  claimed  by  them  is  suth 
cieiiily  general  mid  coniprehoiisive  to  Include  tide  lands  as 
well  ns  hinds  above  higli-water  mark.  Nor  Is  it  sur- 
prising that  congress,  in  first  dealing  with  the  then 
sparsely  settled  country,  was  disposed  to  protect  its  few 
inhabitants  in  the  possession  of  lands,  of  whatever  char- 
acter, by  means  of  which  they  eked  out  their  hard  and 
precarious  existence.  The  fact  that  at  that  time  the 
Indians  and  other  occupants  of  the  country  largely  made 
their  living  by  fishing  was  no  doubt  well  known  to  the 
legislative  branch  of  the  government,  as  well  as  t lie  fact 
that  that  business.  If  conducted  on  any  substantial^  scale, 
necessitated  the  use  of  parts  of  the  tide  flats  in  the 
putting  out  and  hauling  in  of  the  necessary  seines.  Con- 
gress saw  proper  to  protect  by  its  act  of  1881  the  pos- 
session and  use  by  these  Indians  and  other  persons  of  any 
and  all  land  in  Alaska  against  intrusion  by  third  persons, 
and  so  far  lias  never  deemed  it  wise  to  otherwise  pro- 
vide. (Pp.  SS-S9,) 

A subsequent  judicial  decision 1,n  also  stresses  the  importance 
of  interpreting  the  statute  in  the  light  of  the  communal  habits 


of  the  natives : 


It  Is  well  known  that  the  native  Indians  of  this  country 
by  their  peculiar  habits  live  in  villages  here  and  there,  m 
some  of  which  they  remain  most  of  the  year  and  in  others 
during  certain  summer  months  \ that  while  their  habits 
are  somewhat  migratory,  they  have  well-settled  places 
of  abode,  and  these  usually  arc  not  abandoned,  though 
they  may  vacate  them  for  n few  months  at  a time.  The 
history  of  the  habits  of  these  people  is  well  understood. 
(P.  239.) 

* * * * * 

It  is  believed  that,  the  language  of  this  act  does  not 
refer  to  lands  held  by  Indians  in  severalty,  but  as  to  hold- 
ings by  them  collectively  in  their  villages  and  such  places 
as  were  occupied  by  them ; that  their  methods  of  life  were 
well  understood  by  the  lawmaking  power,  and  that  they 
were  understood  to  occupy  lands  in  common  either  in 
villages  where  they  lived,  or  for  fishing)  hunting,  and  like 

1>lNo°douht  I think  exists  as  to  the  rights  of  those  Indians 
who  had  occupied  some  particular  tract  of  land  solely 
and  exclusively  by  himself,  and  had  actually  occupied  the 
same  continuously  before  and  at  the  time  and  since  the 
passage  of  the  act  of  May  17,  1884.  lie  could  maintain 
liis  possessory  right  to  this  property  by  virtue  of  this  ac 
and  the  rights  of  the  native  might  and  should  have  pro- 
tection under  such  circumstances.  But  it  Is  evident  to 
the  court  that  the  native  Indians  who  occupied  the  land 
in  dispute,  if  they  occupied  it  exclusively  and  continu- 
ously if  they  were  in  the  actual  undisputed  possession 
thereof  at  the  time  the  act  of  1884  went  into  effect,  were 
occupying  it  as  a village,  where  a number  lmd  settled, 
and  were  there  as  common  occupants,  and  not  as  inai= 
vidual  claimants  to  any  particular  portion  of  the  same. 
If  thev  occupied  the  same  exclusively  as  a village  or 
otherwise,  their  right  to  the  same  must  be  protected  if 
protected  at  all,  under  section  8,  above  referred  to.  If  the 
Congress  of  the  United  States  have  made  no  provision 
for  this  class  of  resident),  acquiring  title  to  lands  since 
the  act  of  1884,  then  they  may  not  obtnm  title.  (Ip. 
230-240.) 


^ Heckman  y.  Sutter,  119  Fed,  83  {C.  C,  A.  9,  1902),  aft  g.  Suite,  v 
f/eet.m,„i.  1 Alaska  188  (1001);  United  States  v Bemgan,  2 Alaska 
142  (1905)  ; ST  D.  D.  334  (1908)  ; 49  L.  D,  502  (1023). 

"e  Johnson  v.  Pacific  Coast  S,  S.  Co.,  2 Alaska  224  (1904). 

>®>  Of.  the  following  excerpt  from  an  administrative  holding,  ■ . Ij,  , 
534,  336-337  (1908)  : 

Congress  bad  a purpose  in  withholding  from  these  Indians  the 

««? 


tion. 


. especially  wnn»ui  1-wi.ami,  fm- 

It  protects  them  in  thnlr  possesNiuns  under  t5J|? 

- - declaring  in  the  act  ot  Juiiy  If.  ins*. 
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This  not  protect h land  hold  h.v  Indians  and  other  persons  in 
Alaska  rtf  the  linn* *  of  Its  passage  and  not  lands  subsequently 
acqnIrPiL1"1  nor  land  occupied  within  a public  reservation,17" 

The  Act  of  March  3,  18U1,”1  which  extends  the  Homestead  Law 
lo  Alaska  and  provides  for  fho  acquisition  by  an  individual  group 
or  association  of  160  acres  of  laud  for  trade  or  manufacturing 
purposes,  expressly  excepts  “any  lands  * * * to  which  the 

na fives  of  Alaska  have  prior  rights  by  virtue  of  actual  occupa- 
tion * * The  possessory  rights  of  the  natives  cannot  he 

infringed  by  the  granting  of  towns! tes,3” 

Section  1 of  the  Act  of  May  25,  1026, m authorizes  the  townsite 
trustee  to  Issue  a restricted  deed  to  an  Alaskan  native  for  a 
truer  in  a townsite  occupied  and  set  apart  for  him.  Section  3 
provides  that  whenever  the  Secretary  of  the  Interior  shall  find 
nonmineral  public  lands  to  be  claimed  and  occupied  by  natives, 
as  a town  or  village,  lie  limy  issue  a patent  therefor  to  a trustee 
who  shall  convey  by  restricted  deed  such  land  to  the  individual 
native,  exclusive  of  that  embraced  in  streets  or  alleys. 

i ho  determination  of  persons  eligible  to  receive  patents  under 
this  act.  was  delegated  to  the  Department  of  the  Interior,  which 
lias  frequently  changed  its  interpretation  of  the  natives  eligible 
to  acquire  title  to  the  public*  domain.  Regulations  174  were  pro- 
mulgated providing  that  the  act  applied  only  to  natives  who  hud 
not  secured  certificates  of  citizenship  under  the  Territorial  Law.118 
Although  the  wisdom  of  permitting  tho  issuance  of  unrestricted 
deeds  to  natives,  solely  because  of  their  citizensliij)  was  ques- 
tioned,1,15  such  regulations  were  authorized  by  law.177 

Though  the  statute  provided  that  all  of  the  deeds  should  com 
tum  restrictions  cm  alienation,  levy,  sale,  anti  encumbrance,  the 
towns! fe  trustees  exercised  discretion  ns  to  whether  natives 
should  receive  restricted  or  unrestricted  deeds,  and  they  reached 
nn  understanding  with  the  General  Land  Office  that  natives  Icad= 
ing  a civilized  life  should  he  treated  in  all  respects  as  white 
citizens,  but  that  the  lands  possessed  by  other  Indians  or  natives 
should  not  he  assessed  nor  conveyed  but  should  be  set  apart  for 
them  ns  Indian  possessions,37® 

Section  10  of  the  Act  of  May  14,  1S98,370  extending  the  home- 
stead  laws  of  the  United  States  to  Alaska,  authorizes  the  Secre- 
tary of  the  Interior  to  reserve  for  the  use  of  the  natives  of 
Alaska, 

suitable  tracts  of  land  along  the  water  front  of  any  stream, 
inlet,  bay,  or  sea  shore  for  landing  places  for  canoes  and 
other  craft  used  by  such  natives  * * *. 


Title  to  such  reserved  land  on  mint  be  acquired  by  any  individual 
or  group  of  individuals,  even  with  Indian  consent. ^ 

In  the  ease  of  United  States  v.  Limvh™  it  was  held  that  an 
order  of  the  Hecretiuy  of  the  Interior  reserving  certain  iide- 
Iands  for  a landing  place  for  the  bouts  of  the  natives  did  not 
reserve  tmy  land  for  any  particular  native  and  that  the  United 
States  was  tho  proper  party  to  sue  in  an  action  of  trespass.  The 
court  stressed  the  communal  nature  of  the  life  and  occupation  of 
the  Indians  ns  a guide  to  congressional  intention: 

There  has  been  no  legislation  by  Congress  particularly 
appertaining  to  the  lands  occupied  by  tlie  Indians  of 
Alaska  on  May  7*  1884.  It  is  true  that  there  is  a provision 
tor  tho  Indians  of  the  United  States  to  enter  lands  under 
the  Homestead  Act.  23  Star.  00  (43  U.  g.  C.  A.  § 190). 
This  act  is  also  applicable  to  the  Indians  of  Alaska  who 
may  enter  lands  under  the  Homestead  Act,  but  the  entry 
of  lauds  under  the  Homestead  Act  is  necessarily  restricted 
to  lands  above  tlie  line  of  ordinary  high-water  mark. 
There  is  no  specific  provision  of  legislation  relative  to  the 
acquisition  of  title  to  public  lands  by  Indians  occupying 
them  on  May  17,  188-1,  that  I am  aware  of.1®2  {P.  573,) 

Section  27  of  the  Act  of  June  0,  1000, ,KI  establishing  a civil 
government  for  Alaska,  provides  that — 

The  Indians  * * * shall  not  be  disturbed  in  the 

possession  of  any  kinds  now  actually  in  their  use  or  occu- 
pation, * * *. 

The  case  of  United  States  v.  Berriffan**  held  that  this  statute 
not  only  prohibits  an  entry,  under  the  land  laws,  upon  land 
occupied  by  the  natives  but  also  forbids  any  other  action  which 
will  disturb  their  possession  and  renders  void  any  attempt  to 
dispossess  them  by  contract.  The  court  also  held  that  the 
United  States,  and  not  an  individual  Indian,  was  the  proper 
party  to  sue  out  a mandatory  injunction  against  trespass  on 
Indian  land.1*3 

Under  the  Act  of  May  17,  1906, im  the  Secretary  of  the  Interior 
may  allot  iioiunineral  land  not  exceeding  160  acres  to  any  native 
who  is  the  head  of  a family  or  who  is  21  years  of  age.  It  also 
provides  that  such  allotment  shall  be  deemed  the  homestead  of 
the  allottee  and  his  heirs  forever  and  shall  he  inalienable  and 
non  taxable  until  Congress  provides  otherwise. 

Title  remains  in  the  United  States,18*  and  moneys  received 
from  trespass  on  timber  on  such  allotted  land  Is  not  paid  to  the 
allottee,  tout  must  be  deposited  in  the  public  funds  of  the  United 
States, 383 


actually  in  their  actual  use  or  occupation,  or  claimed  by  them  r 
the  date  of  that  act.  ~ 

Such  recognition  by  Cmurress  of  a right  of  occupancy  an 
possession  prevents  the  acquisition  of  title  to  such  lands  wither 
legislative  authority,  and  while  tlie  title  remains  in  the  Goveri 
meat  the  Indians’  right  to  occupancy  cannot  be  impaired  nor  ra 
the  land  be  assessed  for  taxes  or  charged  or  burdened  with  an 
obligation  or  incumbrance  that  could  not  be  lawfully  impoRm 
upon  nubile  lands  of  the  United  States  or  other  lands  to  whie 
it  holds  the  title.  It  was  evidently  contemplated  bv  the  nc 
runt  these  Indians  should  enjoy  every  right  and  privilege  of 
land  owner  except  the  right  to  encumber  the  land  or  to  eonve 
flue  thereto. 


i8ft  Ifcckman  v,  Sutter,  110  Fed,  83  (C.  C.  A.  9.  1902),  affg.  Gutter  v. 
Heckman . 1 Alaska  188  (1901)  ; Colvtnhia  Canning t Co,  v.  Hampton , 161 
Fed.  60  (C.  C.  A.  9,  1908)  ; 13  t.  D.  120  (1801)  ; 37  L.  D.  334  (1908) 

470  26  L.  D,  104  (1898). 

an  26  Sfat  1095,  1100.  Discussed  in  Memo,  Acting  Sol.  I D February 
17,  1939. 


^28  L,  D.  427  (1899)  ; 28  L.  D.  535  (1899),  The  Department  of  the 
Interior  has  refused  to  approve  townsites  which  would  interfere  with  the 
native  use  of  water  for  domestic  purposes,  24  L,  D.  312  (1897)  ; or  which 
would  interfere  with  the  native  use  of  a right-of-way,  26  L.  D.  512  (1S9S) 
173  44  Stat.  629. 

L,  D.  27,  46  (1923). 

™Merno.  Acting  SoL  I.  B.,  February  17,  1939, 

37a  IhitL  For  a discussion  of  citizenship,  see  see.  5,  supra , 
m50  Li,  D.  27.  46  (1923)  \ 51  L.  D.  501  (1926). 

1T8Mgrao,  Acting  Sol.  I,  B,,  February  17.  1939. 
m30  Stat.  409,  413. 


After  tlie  approval  of  an  allotment,  the  allottee'i?  rights  are 


>*>00  L.  B.  310  (1924)  ; 48  L 
modified  by  53  I,  D.  194  (1930), 
151  7 Alaska  568  (1927). 

,SB  Aii  administrative  holding, 
prating  this  provision,  states; 


D.  302  (1921)  ; 52  L.  B.  597  (1929), 


50  L.  D.  315,  317-318  (1924),  inter- 


* * there  is  no  authority  under  existing  law  by  which 

these  lands  enn  be  sold.  * * * As  previously  shown,  until 

Congress  grants  some  greater  title,  the  right  of  *tlie  natives  in 
Alaska  is  simply  one  of  use  and  occupancy,  Nor  does  the  res- 
ervation of  a particular  area  for  tlieir  benefit  result  in  placing 
actual  title  in  the  Indians.  * * * the  tide  or  other  lands 

occupied  by  or  reserved  for  the  Indiana  at  Ketchikan,  Alaska 
cannot  be  disposed  of  under  existing  law  but  that  the  power  rests 
with  Congress,  by  statute,  with  or  without  the  consent  of  the 
Indians,  to  provide  for  the  ultimate  disposal  Qf  those  lands* 


8ee  44  L.  D.  441  (1915),  for  a discussion  of  the  riparian  rights  of  the 
natives, 

31  Stat.  321,  330, 

Alaska  442  (1905).  Accord;  United  States  y,  Cadzow,  5 Alaska 
125  (1914). 


im  Also  see  United  States  V.  Oadtow,  5 Alaska  125  (1914), 
lsnC.  2469,  34  Stat.  197.  Only  a small  area  is  held  by  beneficiaries 
Under  this  act.  Land  Use  in  Alaska,  Preliminary  Report.  Advisory  Com- 
mittee on  Land  Use  and  Subcommittees  to  Alaska  Planning  Council 
(1938),  p.  00. 

1W  See  50  L,  B.  315  (1924). 

ifig44  L.  D,  113  (1915).  The  trespass  occurred  prior  to  tlie  approval 
of  the  allotment. 
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not  defeated  by  n subsequent  reservation  liy  Executive  order  of 
a tract  of  laud,  which  includes  the  allotment.1* 

In  the  words  of  a recent  administrative  holding: 5W 

That  Congress  did  not  Intend  that  an  allottee's  right 
should  he  less  than  a “vested  right,"  or  he  subject  to 
extinction  at  the  pleasure  of  the  Executive  branch  of  the 
Government,  is  very  clearly  shown  by  the  fact  that  it 
went  further  in  the  act  conferring  that  right,  than  it  has 
done  in  other  kindred  statutes  by  declaring  in  emphatic 
words  that  “tlie  land  so  allotted  shall  he  deemed  the  liome^ 
stead  of  the  allottee  and  Ills  heirs  in  perpetuity," 

Actual  occupancy  and  continuous  use  of  a tract  of  land  by  a 
native,  prior  to  Its  inclusion  within  n national  forest,  confers 
upon  the  occupant  a preference  right  to  an  allotment,  even  though 
the  application  for  an  allotment  was  filed  subsequent  to  the  crea- 
tion of  a reservation.1®1 

The  Allotment  Act11*  does  not  limit  the  use  of  the  land  by 
the  allottee  nor  the  duration  of  liis  occupancy,  nor  the  diame- 
ter of  his  improvements." 

The  Secretary  of  the  Interior  was  empowered  by  section  2 of 
tbe  Act  of  May  I,  3936: 1,4 

* * * to  designate  as  mi  Indian  reservation  any  area 

of  land  which  has  been  reserved  for  the  use  and  occu- 
pancy of  Indians  or  Eskimos  by  section  8 of  the  Act  of 
May  IT,  18S4  (23  Stnt.  20),  or  by  section  14  or  section  15 
of  the  Act  of  March  3.  1891  (20  Stat.  1101),  or  which 
has  been  heretofore  reserved  under  any  executive  order 
and  placed  under  the  jurisdiction  of  the  Department  of 
the  Interior  or  any  burnt u thereof,  together  with  addi- 
tional public*  lands  adjacent  thereto,  within  the  Ter- 
ritory of  Alaska,  or  any  other  public  lands  which  are 
actually  occupied  by  Indians  or  Eskimos  within  said 
Territory:  Provided.  That  the  designation  by  the  Secre- 
tary of  the  Interior  of  any  such  area  of  land  ns  a reser* 

1M>48  L,  D,  435  (1032) . Memo,  Sol.  I.  D.,  March  28,  1039;  also  sec 
Wnrthcn  Lumber  MW * v,  Alaska  Juneau  Gold  Mining  Co.,  229  Fed.  960 
<C.  0.  A,  0.  1916), 

i“48  L.  D.  435,  437  (1922), 

48  h,  D.  362  (1921), 

3llS  Act  of  May  17,  1900,  r,  2*469,  34  Stat.  197-  AlBO  see  48  L.  D,  70 
(1921),  and  50  L.  P,  27.  48  (1923).  as  modified  by  51  L.  D.  145  (1925). 

«3  5 2 Tj , D,  597  (1929). 

v^C.  254t  40  Stat,  1250. 


vation  shall  be  effective  only  niwn  its  approval  by  the 
vote,  bv  secret  ballot,  of  a majority  of  the  Indian  or 
Eskimo  residents  thereof  who  vote  at  a special  election 
duly  called  by  the  Secretary  of  the  Interior  upon  thirty 
da vV  notice:  Provided , however.  That  in  each  instance 
the  total  vote  cast  shall  not  he  less  than  30  per  centmu 
of  those  entitled  to  vote. 

A provision  is  also  made  that  this  act  shall  not  a licet  exist  ing 
rights. 

There  have  already  been  a number  of  administrative  inter- 
pretations  of  this  act.  It  has  been  held  that  a reservation  may 
include  Kiiflleicnt  water  frontage  to  protect  and  provide  fur  the 
fishing  occupations  of  the  Indians."  Although  water  in  connec- 
tion with  the  reservation  of  the  uplands  cannot  be  independently 
reserved  under  section  2,  waters  adjacent  to  any  lands  already 
reserved  or  being  reserved  may  be  reserved  for  the  natives  oc- 
cupying the  rest  of  the  reservation,"  Waters  may  be  withdrawn 
extending  as  far  from  the  shore  ns  the  territorial  limits  of 
Alaska, 

Adopting  the  test  formulated  by  the  Supreme  Court  in  the 
Alaska  Pacific  Fisheries  case"  it  was  bold  to  he  the  intent  of 
Congress  that  under  section  2 only  those  adjacent  waters  may 
he  reserved  which  arc  essential  for  the  effective  use  and  are  an 
integral  part  of  the  reserved  land.  A recent  opinion  w on  this 
question  advised: 

It  appears  that  for  all  practical  purposes  the  extent  of 
water  designated  by  the  President  In  connection  with  the 
Annette  Islands  Reservation,  namely,  3,000  feet  "Tom  the 
shore  sit  mean  low  tide,  should  he  used  as  file  standard  and 
oven  as  the  maximum  unless  it  is  shown  that  the  natives 
have  been  using  and  actually  need  a further  area. 
( l*p.  9-10, ) 

The  principal  part  of  each  reservation  must  he  land  upon 
which  the  natives  are  actually  residing." 

iWJOp,  Sol.  I.  B.,  M, 28978,  April  19,  1937, 

Ibid. 

3frr  Alaska  Pacific  Fisheries  V.  United  States,  248  U.  S.  78  (1918),  a£Tg 
24 ft  Fed.  274  (C.  G.  A.  9.  1917).  This  case  is  more  fully  discussed  in 
f,ec.  4.  supra. 

Op.  Sol.  I.  D.t  M, 28978*  April  19,  1937. 

,w  Memo,  Sdl.  I.  p.,  September  14,  1937,  Op.  Sol.  I.  D.,  M.28978, 
April  10,  1937. 


SECTION  9.  TRIBES  AND  ASSOCIATIONS 


Indian  villages  have  been  organised  under  the  Municipal  In- 
corporation Daw  of  Alaska  ^ and  the  Indian  Village  Act.201  It  is 
reported  that  some  Indian  villages  not  organised  under  either  of 
these  laws  have  an  informal  organization  with  a council,  usually 
elected  annually,202 

Section  10  of  the  Act  of  June  IS,  1934,**  provides  that  Eskimos 
and  other  aboriginal  peoples  of  Alaska  shall  be  considered  In- 
dians for  the  purpose  of  the  act,  and  section  13  provides  that 
sections  9,  10,  11,  12,  and  16  shall  apply  to  the  Territory  of 
Alaska.  These  provisions  relate  to  tribal  organization,  loans  for 
economic  development  and  for  tuition  in  vocational  schools,  and 
preference  to  Indians  for  positions  in  the  Indian  Service.  The 
Act  of  May  1,  1936, 301  extends  to  Alaska  all  the  remaining  sections 

Compiled  Uwa  of  Alaska  for  1933.  cli,  44.  Pursuant  to  this  act 
Kin  work  was  organized  as  n city  of  the  first  class  and  Hjdaburg  and 
Saxmnn,  as  cities  of  the  second  class, 

Session  Laws  of  Alaska  for  1915,  eh.  il  ; amended  Session  Laws 
of  Alaska  for  1917,  eh,  25  ; repealed  Session  Laws  Of  Alagka  for  1929, 
cli,  23 ; villages  like  Angoon  and  Hotmail,  organized  before  the  repeal 
of  this  law,  continue  to  function,  although  their  status  is  doubtful. 

Most.  If  not  all.  of  these  villages  are  within  the  area  of  the  Tongass 
National  Forest  Reservation, 

*»48  Stat.  984. 

C,  254.  49  Stat.  1250. 


except  sections  2,  3,  4,  ami  13,  relating  to  tribal  lands  and  reser- 
vations, which  are  Largely  inapplicable  to  this  territory.  This 
act  offered  a new  source  of  federal  protection  to  the  natives 
“who  in  the  past,”  according  to  Commissioner  of  Indian  Affairs 
Collier,  “have  seen  their  land  rights  almost  universally  disre- 
garded, their  fishing  rights  increasingly  invaded,  and  their 
economic  situation  grow  each  year  more  desperate.” 

The  Act  of  May  1,  1036,  was  passed  to  remedy  the  failure  of 
the  Act  of  June  13,  1934  to  extend  the  incorporation  and  credit 
privileges  of  that  act  to  the  organizations  in  Alaska,  and,  wlmt 
was  equally  important,  to  authorize  a type  of  organization  more 
suited  to  tlie  existing  native  groupings  and  activities  than  the 
organizations  authorized  for  Indians  in  the  States. 

By  an  oversight,  apparently,  of  the  congressional  conference 
committee  considering  the  Act  of  June  18,  1934,  section  17  of 
that  act  providing  for  incorporation  of  tribes,  was  omitted  from 
the  list  of  sections  made  applicable  to  Alaska,  and  this  resulted 
in  the  ruling  that  the  credit  fluids  made  available  by  section  10 
to  incorporated  organizations  could  not  be  made  available  in 
Alaska  in  the  absence  of  the  privilege  of  incorporation,3”  The 

«» Animal  Report  at  Secretary  of  Interior  (1936)  p.  163. 

««  Op,  Sol,  I.  I).,  M.28978,  April  19,  1937, 
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omission  wns  remedied  in  the  Act  of  1936  by  the  express  extension 
of  sec  tion  17  to  Alaska  organizations  and  hy  the  provision  that 
fin*  groups  of  Indians  authorized  to  organize  may  receive  charters 
of  iiit'orpnruf ion  and  eredit  Ioann  in  accordance  with  the  Act 
of  June  1&  1S134 

The  type  of  organization  authorized  hy  the  latter  act  was 
the  organization  of  Indian  bands  or  tribes,  or  the  Indians  residing 
on  a reservation.  However,  since  most  of  the  natives  in  Alaska 
do  not  live  on  reservations  and  art*  not  grouped  as  bunds  or 
tribes,  ns  in  the  States,208  and  since  most  of  the  natives  live  in 
native  villages  or  emmnunities  and  many  groups  of  natives 
work  in  particular  kinds  of  occupations  or  have  other  ties  that 
bind  their  interests  together,  it  was  provided  in  section  i of 
the  Act  of  May  1,  1930,  that 

groups  of  Indians  in  Alaska  not  heretofore  recognized  as 
bands  or  tribes,  but  having  a common  bond  of  occupation, 
nr  association,  or  residence  within  a well-defined  neighbor- 
hood, eoinimmity,  or  rural  district,  hmy  organize  to  adopt 
constitutions  mid  bylaws  and  to  receive  charters  of  Incor- 
poration and  Federal  loans  under  sections  10,  17,  and  10 
of  the  Act  of  June  18,  1034  (48  Stat.  0S4). 

The  criterion  of  organization  was  adopted  from  section  9 of 
the  Federal  Credit  Union  Act,3”  and  the  interpretation  of  this 
language  by  the  authorities  administering  that  act  is  looked 
to  for  guidance  in  determining  the  eligibility  of  native  groups, 
seeking  to  organize. 

Under  the  interpretation  and  application  of  the  Act  of  May  1, 
1930,  the  Interior  Department  has  held,  as  n matter  of  law  and 
policy,  that,  like  n band  or  tribe,  a group  which  may  organize 
under  the  act  must  he  a previously  existing  group,  bound  by 
common  interests  or  economic  ties,  and  not  a newly  formed 
group  established  solely  for  the  purpose  of  receiving  benefits 
under  the  Indian  Reorganization  Act,  The  Interior  Depart- 
ment has  also  held  that,  as  in  the  organization  of  a band  or 
tribe,  the  group  organizing  acts  as  a unit  and  includes  nt  the 
outset  all  those  natives  who  belong  to  the  group,  although  in- 
dividuals may  withdraw  later  from  the  organization. 

The  instructions  on  organization  in  Alaska,  approved  hy  the 
Secretary  of  the  Interior  on  December  22.  1937.  set  forth  the 
kinds  of  organization  possible  under  the  act : 

(1)  A group  consisting  of  all  the  native  residents  of  a local- 
ity may  organize  to  carry  on  municipal  and  public  activities  as 
well  iis  economic  enterprises.  This  type  of  organization  would 
be  suitable  for  exclusively  native  villages.  Authority  for  mu- 
nicipal activities  is  based  on  the  provision  of  section  Id  of  the 

307  From  the  standpoint  of  the  Alaskan  economy,  this  means  that  credit 
funds  may  be  loaned  to  finance  such  enterprises  as  falling,  trading,  can- 
nery operations,  and  reindeer  development.  Report  of  Governor  of  Alaska 
for  1938,  p,  45. 

709  Annual  Report  Of  the  Commissioner  of  Indian  Affairs  (1937), 

pp.  200-201, 

The  native  villages  vary  "from  30  or  40  to  300  or  400  persons.  Except 
in  southeastern  Alaska,  these  villages  are  widely  separated  and  have 
little  or  no  communication  with  each  other.  The  village  and  not  the 
ethnological  tribe  is  the  unit."  Letter  by  R,  L.  Wilbur,  in  Hearings 
before  the  Senate  Committee  ojk  Indian  Affairs  on  March  23,  1032,  on 
§.  1196,  72nd  Cong.,  1st  sess.,  p,  16. 

* * * It  was  established  that  the  villages  in  Alaska  were 

the  natural  form  of  Indian  organization  and  that  no  tribal  organ- 
izations existed  as  they  are  known  In  the  United  States.  It  wan 
found  that  the  word  ‘‘tribe”  was  used  in  Alaska  to  denote  ethnic 
or  language  ground  and  did  not  signify  “domestic  dependent 
nations''  as  the  tribes  were  recognized  to  lie  in  the  United  State®. 
(Memo.  Sol.  I.  D.,  May  25,  1940) 

* * * While  the  native  organizations  and  associations  in 

Alaska  do  not  have  the  character  or  status  of  tribes,  they  may 
equally  be  considered  instrumentalities  of  the  United  States  where 
they  are  operating  under  a loan  agreement  from  the  United 
States  or  are  organized  and  chartered  as  Federal  corporations 
under  the  Indian  Reorganization  Act.  (Memo.  Sol.  I.  D.f  June 
10,  1940) 

**  Act  of  June  28,  1934,  e,  750,  48  Stat.  1218,  1219,  12  U.  3.  C,  1759. 


Act  of  June  lSt  1934,  providing  that  the  constitutions  may  con- 
tain all  powers  of  an  Indian  group  recognised  under  existing 
law.  The  best  example  of  this  type  of  organization  is  the  organ- 
ization of  the  Eskimo  villages.310 

(2)  Groups  comprising  nil  the  native  residents  of  a locality 
may  organize  solely  for  business  purposes  without  contemplating 
municipal  activities.  This  type  of  organization  is  specially  suit- 
able hi  She  ease  of  Indian  groups  residing  In  white  communities, 
which  communities  already  provide  for  municipal  activities. 
Examples  of  such  an  organization  are  tlic  organizations  at 
Craig”4  and  Sitka.215 

(3)  A group  not  comprising  all  the  residents  of  a locality  but 
comprising  persons  having  a common  bond  of  occupation  or 
association  may  organize  to  carry  on  economic  activities.  In 
the  case  of  such  organizations,  cooperative  and  democratic  fea- 
tures in  the  method  of  organization  are  encouraged  and  as  wide 
a base  among  the  natives  is  sought  as  is  possible  in  the  circum- 
stances of  the  case.  An  example  of  such  an  organization  is  the 
Hydaburg  Cooperative  Association,  composed  of  resident  Native 
fishermen  of  Hydaburg  who  have  a "common  bond  of  occupation 
in  the  fish  industry,  including  the  catching,  processing  and  selling 
of  fi.sh  and  the  building  of  fishing  boats  and  equipment,”3 

As  of  February  1, 19-11,  38  native  groups  had  organized  and  re- 
ceived charters  under  the  Alaska  act”4 

Although  the  Alaskan  Native  Brotherhood,  is  neither  a tribe 
nor  a group  organized  under  the  Act. of  May  1,  1936,  it  must  he 
considered  in  any  survey  of  native  organizations.  The  Brother- 
hood was  organized  in  the  fall  of  1913  with  the  announced  ob- 
jective of  preparing  the  natives  of  Alaska  to  exercise  the  rights 
and  duties  of  citizenship.  The  Brotheihood  is  governed  hy  an 
annual  convention  composed  of  delegates  from  its  "local  camps.” 

"* * * 8 * I0 * * *  See.  for  example.  Constitution  of  the  Native  Village  of  Shishmriref, 

ratified  August  2,  1939.  and  charter  ratified  on  the  same  date. 

311  Constitution  of  the  Craig  Community  Association,  ratified  October 

8,  1938,  and  charter  ratified  on  the  same  date.  This  association,  com- 

posed of  about  200  members  of  the  Haida  and  Tllnglt  tribes  residing  In 

the  neighborhood  of  Craig,  granted  loans  to  many  members  with  which 

they  bought  new  hoius,  made  repairs,  and  renovated  their  old  boats.  See 
Alaskan  Fisheries  Hearings,  II,  Res.  182,  76th  Cong,,  1st  sesa.,  pt,  II 
(1939).  p.  62S, 

2l?  Constitution  of  the  Sitka  Community  Association,  ratified  October  11, 
1938,  and  charter  ratified  on  the  same  date, 

213  Constitution  of  the  Hydaburg  Cooperative  Association  ratified  April 

14,  1038.  and  charter  ratified  on  the  same  date.  Also  see  Annual  Report, 
Governor  of  Alaska  (1939),  pp.  5<M>1. 

*14  Act  of  May  1,  1936,  sec,  1,  49  Stat,  1250,  48  U.  S.  C.  382. 

Hydaburg  Cooperative  Association  of  Alaska,  constitution  and  charter 
ratified  April  14,  1038 ; Klawock  Cooperative  Association  of  Alaska, 
October  4,  1938 ; Craig  Community  , Association  of  Craig,  Alaska, 

October  8,  1938 ; Sitka  Community  Association  of  Alaska,  October  11, 
1938 ; Organized  Village  of  Kaeann,  October  15.  1938 ; King  Island 
Native  Community,  January  31,  1939;  Native  Village  of  Atka,  May  23, 

1939  ; Native  Village  of  Nikolski,  June  12,  1039  ; Native  Village  of  Wales, 
July  29,  1939;  Native  Village  of  Sbisbmaref,  August  2,  1939;  Native 
Village  of  Karluk,  August  23.  1939  ; Hoonnh  Indian  Association,  October 
23,  1939 ; Angoon  Community  Association,  November  15,  1939 ; Nome 
Eskimo  Community,  November  23,  1939 ; Native  Village  of  Elim,  Novem= 
ber  24,  1939 ; Native  Village  of  White  Mountain,  November  25,  1939  ; 
Native  Village  of  Tyonek,  November  27,  1939  ; Stabbing  Community  Asso- 
ciation* December  5,  1939 ; Native  Village  of  Noatak,  December  28,  1939  * 
Native  Village  of  Unalakleet,  December  80,  1989 ; Native  Village  of 
Minto,  December  30,  1939  ; Native  Village  of  Stevens,  December  30,  1939  ; 
Native  Village  of  Gambell,  December  31,  1939 ; Native  Village  of  Fort 
Yukon,  January  % 1940 ; Native  Village  of  Niiunpitchuk,  January  2, 
1940;  Native  Village  of  Kwethluk,  January  11,  1940;  Native  Village  of 
Venetle,  January  25,  1940 ; Ketchikan  Indian  Corporation,  January  27, 
1940;  Native  Village  of  Shnktuolik,  January  27,  1940;  Native  Village 
of  Diomede,  January  31,  1940  * Native  Village  of  Chanega,  February  3. 

1940  ; Native  Village  of  Kivalinn,  February  7,  1940 ; Native  Village  of 
Point  Hope,  February  29,  1940  ; Native  Village  of  Selawik,  March  15, 
1940  | Native  Village  of  Barrow,  March  21,  1940 ; Native  Village  of 
Tetlin,  March  26,  1940;  Native  Village  of  Mekoryuk,  August  24,  1940; 
Native  Village  of  Saxman,  January  14,  1941. 
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Exec ii ti vo  officers,  including  flu*  Grand  Secretary,  wlio  is  the 
administrative  head,  are  elected  nnmially.316 

The  Grand  President  bccnim'S  a member  of  a permanent 
“Executive  Conimittee"'  which  exercises  the  powers  of  the  conven- 
tion between  sessions. 

This  society  takes  an  active  interest  in  legislation  and  Other 
matters  which  affect  the  natives.*141 

Unique  among  native  conummitics  is  that  of  the  Metiaknhtla 
Indians,  Encouraged  hy  federal  officials  about  800  of  these 
Indians  migrated  In  1887  to  the.  Annette  Islands  hi  southeast 
Alaska  from  their  homes  in  Metlaknhtln*  British  Columbia,*17 
A ruling  of  tile  Attorney  General 218  held  that  the  President 
of  the  United  States  lacked  authority  to  establish  a reserva- 
tion for  these  Indians  on  tlie  public  domain  without  congressional 
sanction,  because  they  were  aliens,  horn  outside  of  the  boundaries 
of  the  United  States  proper.  By  the  Act  of  March  3,  1891,UU‘ 
Congress  created  a reservation  for  the  use  of  these  immigrants 
and  such  other  Alaskan  natives  as  might  join  them,  to  be 
used  in  common  under  rules  and  regulations  prescribed  by  the 
Secretary  of  the  Interior,22®  By  the  Act  of  March  4,  lOOT,321 

a?*  per  a brief  discussion  of  this  organization,  see  testimony  by  Judge 
Wickersliam  before  the  Senate  Committee  on  Indian  Affairs  on  March 
23,  1032,  nil  S.  lino.  72mi  Cong.,  1st  sess.,  pp.  10-11, 

The  significance  of  flip  Brotherhood  as  the  representatives  of  all 
Important  portion  of  the  natives  is  shown  by  the  fact  that  the  lielegute 
from  Alaska  declined  to  sponsor  legislation  extending  the  Wheeler- 
Howard  Act  to  Alaska  until  learning  its  views,  S3  Cong.  R«e.  pt,  0,  p.  ISO 
(1038). 

At  the  outset  n number  of  -'local  camps’1  and  many  officers  had  vigor- 
ously opposed  the  provisions  of  the  TVhceler-1  toward  Act  referring  to 
“Indian  reservations'’  fertilise  they  thought  that  these  provisions  would 
deprive  them'  of  some  of  their  rights  of  citizenship,  When  it  was  demon- 
strated that  this  fear  was  groundless,  the  Executive  Committee  approved 
the  in  ensure,  Ibid.  180, 

an  ir0j*  brief  account  nf  the  development  of  this  Colony,  see  Depart- 
ment of  tin*  Interior,  The  Problem  of  the  Alaskan  Development  (April 
3 040),  pp.  44  47,  8ee  also  fit.  5,  *u?uvi. 

-1“  18  Op,  A.  O.  nr»7  (1877). 

26  SStut  1095,  HOI. 

^•Secretary  of  the  Interior  Lane  issued  such  ruins  mid  ri’gidittinor- 
on  January  28,  1915.  25  C.  l-\  H.  1.1-l.HS, 

w*  C.  2029.  34  Stnt.  1411. 


CougrcHH  permit  led  these  lml  inns  to  he  licensed  us  innsterH, 
pilots,  and  engineers  of  .stcumlimitH  iind  us  operators  of  motor 
boats,  ns  if  ei| Jxens  of  tlie  United  States,  Congress  granted 
collective  naturalization  by  l lie  Act  of  May  7,  1934, to  thu 
Metlaknlillniis  and  the  India  ns  who  emigrated  from  British 
Columbia  not,  later  than  January  1,  1SMKI,  and  resided  contin- 
uously in  Annette  island. 

The  community  has  ihitivislied  ; II  owns  n salmon  cannery-' 
which  is  operated  under  a lease  from  (tin  Department  of  the 
Interior.  Out  of  their  receipts  they  have  built  up  a large 
trust  fund in  tlie  Treasury  of  the  United  Stales,  bearing 
4 percent  interest. 

Tlie  community  income  is  used  by  the  directors  of  the  town 
council  for  civic  improvements,  care  of  dependents,  etc.  From 
ihe  profits,  the  community  hns  built  and  equipped  a hydro- 
electric plant  which  furnishes  each  house  with  electricity  free 
of  charge. 

The  privilege  of  joining  the  Metlnkahthm  community  and 
occupying  any  part  of  the  island  is  subject  to  vote  of  the 
Met  luk  a lit  Inn  council.  To  obtain  membership,  except  by  birth, 
requires  tlu*  approval  of  three-fourths  of  tlie  members  of  the 
town  council.  The  land  and  resources  of  the  reservation  are 
held  hi  common  ; individuals  occupy  land  by  permits  from  the 
council.  Local  self-government  is  recognized  in  rules  and  regit- 
intlons  of  the  Secretary  of  the  Inferior.** 


C,  221 , 48  Stut,  007.  The  Alaska  legislature  had  urged  Congress 
to  grant  citizenship  io  these  Indians,  II.  Joint  Memorial,  No,  10, 
Laws  of  Alaska  (1020),  pp,  341=342.  Fur  a privi  te  act  naturalizing 
a„ single  Metlakalitlan,  s<*e  Act  of  April  15,  1038,  52  Stnt.  1290. 

Kn  Sco  Survey  of  Conditions  n£  the  Indians  of  the  United  States, 
pt.  35  (Metlaknhtln  Indians,  Alaska),  74th  Cong,,  2d  seas,,  Hearings, 
8.  Snlnonim.  on  lad,  Aff.  Tin*  success  of  tins  community  is  dlflcusaed 
in  Hon  rings  cm  Alaskan  Fisheries  hold  pursuant  to  11.  Res,  182,  7({|h 
rune..  i«|  s^k,  (1039),  pp.  1 58  159,  038,  052-050,  710-725.  095  909, 
w«  Art  of  August  28,  1 M37,  50  Sint.  873, 

3*25  V.  F.  It.  pt.  1 (Rules  and  Regulation*  for  Annette  Islands 
Reserve.  Alaska  iJOITi)). 
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There  are  more  Indians  in  the  State  of  New  York  than  there 
are  fn  Wyoming,  Colorado,  and  Utah  combined.1  Because  of  the 
persistence  of  traditional  forms  of  tribal  organization,2  and 
because  of  treaty  arrangements  with  Now  York  which  preceded 
the  Federal  Constitution  and  special  dealings  with  the  state 
since  that  time,  the  various  New  York  tribes  have  a peculiar 
status;  which  lias  been  the  subject  of  a series  of  oases,  federal  3 


1 As  .Tanuniy  1.  1938,  the  Indian  population  of  these  states  was, 
according  to  the  Inman  Office:  New  Yolk,  0.010;  Wyoming,  2,328 ; 
Colorado,  850;  Utah,  2,184. 

= See  American  Assn,  of  Judina  Affairs,  Tne.,  News-Letter  Supplement, 
May  io,  1080, 

"Fellows  v.  Blacksmith,  10  How.  306  (1856)  (denying  right  of 

assignee  of  ultimate  fee  to  Seneca  lands  to  dispossess  Indians)  ; New 
York  np  ret.  Cutler  y.  Dibble,  22  How,  366  (1838)  (A  statute  of  the  State 
of  New  York  making  it  unlawful  for  any  other  than  Indians  to  settle 
upon  tribal  lands  in  New  York  is  not  contrary  to  the  Constitution  or  u 
usurpation  of  federal  power.  It  is  exercise  of  state  power  to  make 
police  regulations)  ; Ken*  York  Indian#.,  5 Wall.  701  (I8C(i)  (denying 
power  of  New  York  to  tux  land  of  New  Y'ork  Indians)  ; Seneca  Nutitm  v. 
Christy,  162  TJ.  S.  283  <i89G)  (Seneca  Indians  barred  l»y  statute  of 
limitation  in  the  suit,  under  New  York  statutes,  to  invalidate  convey- 
ances of  laud  to  private  individuals)  ; New  York  Inditnw  v.  United 
States,  170  U.  B,  1 (1898)  (Under  Treaty  of  Buffalo  Creek.  January  10, 
1838,  7 050,  the  New  York  Indians  were  held  untitled  to  value  of 

certain  lands  in  Kansas,  set  apart  for  these  Indians  and  later  sold  by 
the  United  Slates,  us  well  as  fur  amounts  of  money  agreed  to  be  paid 


and  state,*  and  nt  least  twu  excellent  legal  studies.*  While  the 
complexity  of  the  subject  and  limitations  of  space  and  time  pre- 
clude nn  exhaustive  analysis  of  the  status  of  the  New  York  tribes 
in  this  work,  two  aspects  of  the  subject  may  be  briefly  treated: 
the  history  of  federal  and  state  relations;  and  the  present 
status  of  these  tribes  with  respect  to  local  government. 


upon  their  removal)  ; Oneida  Indians  of  Canada  v»  United  States,  39  C,  Cls, 
11G  (1003)  (Oneida  Indians  cjf  Canada  claim  to  sham  in  fund  under 
decision  of  Supreme  Court  in  170  U.  S.  1)  ; New  York  Indians  v.  United 
States,  40  C.  Cls,  448  (1905)  (claims  arising  out  nf  alleged  unexecuted 
stipulations  of  (he  Treaty  of  Buffalo  Creek  of  January  15,  18.18,  7 Stnt. 
550)  ; ATc«?  York  Indians  y.  United  States,  41  C.  Cls.  462  (1906)  (claims 
of  New  YTork  Indians  excluded  from  the  membership  rolls  to  share  in 
judgment  rendered  in  suit  reported  fn  40  C.  Cls.  448)  ; Kennedy  v.  Becker, 
243.  L,  8,  556  (1016)  (hunting  and  fishing  rights  of  Concert  Indiana  on 
ceded  lands)  ; United  Status  cjs  rel.  Kennedy  v.  Tyler,  260  U.  8,  13 
(1925)  (State  court  jurisdiction  over  lands  and  members  of  the  Seneca 
Tribe)  ; Spears  v.  United  states,  (M  C.  Cls.  684  (1928)  (claim  of  Now 
York  Indians  not  considered  in  tin;  nbsunee  of  jurisdictional  act).  See 
also,  on  power  of  state  uud  federal  government  over  New  York  Indians, 
note,  Ann.  Gas,  1914B,  602,  053-654  ; note,  Ann,  Can.  1915D,  371,  873, 

4 Sou  Patterson  v.  Council  of  Seneca  Nation,  245  N.  Y.  433,  157  N.  E. 
734  (1927),  and  cases  cited. 

6 Klee,  Tlio  Position  of  the  American  Indian  in  the  Law  of  the  United 
States  (1934),  16  J.  Comp,  Leg.  78;  Pound,  Nationals  without  n Nation 
(1922),  22  Colum.  L.  Rev.  97. 


SECTION  L HISTORICAL  BACKGROUND « 


The  Iroquois  Indian  Confederacy,  sometimes  called  the  Five 
Nations  or  the  8Ix  Nations,  consisted  of  the  Seneca,  Cayuga, 
Onondaga,  Oneida  and  Mohawk  tribes  of  Indians  and,  during  the 


* Material  on  the  historical  background  of  the  New  York  Indians  and 
their  relations  with  various  colonial  governments  and  the  United  States 
41G 


' latter  period  of  its  existence,  the  Tusearom  tribe.  They  occupied 
all  of  what  Is  now  northern  and  western  New  York,  and  their 
league  is  acknowledged  by  historians  as  being  the  triumph  of 

is  taken,  almost  in  its  entirely,  from  the  brief  in  the-  case  of  United 
States  v.  Charles , 23  F.  Supp.  346  (D.  C.  W.  33.  N.  Y.  1938),  filed  by  the 
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Indian  loginlMl inn.  Nut  only  did  tiio  Iroquois  outstrip  sill  other 
Indians  north  of  Mexico  in  their  political  institutions,  but  they 
were  likewise  the  most  powerful.  Their  territory  at  one  time 
extended  fmiii  The*  hills  of  New  England  to  the  Mississippi  River 
nml  from  upper  Camilla  into  North  Carolina.  Other  tribes 
oreiipyinjf  this  oxpnnso  were  I'ilher  annihilated,  expelled,  sub- 
jugated. aligned  with,  or  ahsorheii  by  the  Iroquois,  The  Iroquois' 
possession  of  the  strategic  water  routes  (tlie  natural  gateway 
to  the  interior),  along  with  their  power  and  eimtrol  over  the 
important  weslevn  fur  trade,  gave  to  these  Indians  a position  hi 
history  wliieli  has  profoundly  inliiicmeed  the  present  day  status 
of  all  Amerienn  Indians, 

The  eont rolling  object  and  interest  of  the  Dufeh  who  settled 
New  York,  was  to  trade  with  the  Indians,  Tliotr  meager  needs 
for  land  did  imt  affect  the  Iroquois  who  were  situated  to  the  north 
and  west  of  Albany  (Fort  Orange)  and  in  their  desire  for  trade 
they  took  particular  pains  to  cultivate  the  friendship  of  the 


Department  of  Justice  on  behalf  of  the  United  States.  The  statements 
I herein  rnnljiiueii  urn  corroborated  by  statement*  found  in  AVic  Yat'k 
1 >i diu tiJi  v.  United  states,  170  V,  S.  1 ( 1 W)H I . 

An  interesting  account  of  I he  tribes  inhabiting  western  New  York  dur- 
ing the  early  eohmiid  period,  some  of  whom  no  longer  reside  in  the  state, 
is  contained  in  a memorandum  of  Joliii  R.  T,  Reeve*,  Chief  Counsel, 
Office  nf  Indian  Affairs,  Which  appears  ill  H.  Doe.  No.  151)0,  Odd  l.’oug,, 
ad  Hess.  ( min),  and  read*  as  follows; 

Burly  colonists  in  wluit  is  new  western  New  York  found  _thp 
country  more  or  less  densely  populated  by  aborigines  of  various 
t ribes,  principally  the  Soil  ecus,  Cayugas,  Onondaga*,  Onridas,  and 
Mohawks.  These*  live  tribe*  nr  nations  were  united  in  a common 
league,  known  among  themselves  a*  lIO-dc-uo-R;i\i-n<jef  but  goncr- 
•illy  designated  hy  the  whites  ns  ’•Iroquois.*’  and  were  much  feared 
during  the  early  "day*.  In  the  Iroquois  council  the  Onondaga*,  as 
thn  founders  of  the  league,  kept  the  central  fire;  tho  Mohawks 
guarded  the  eastern  portal,  and  the  Senecas  the  western.  The 
Oneida*  were  stationed  between  the  central  fire  and  the  east,  while 
the  Cayuga*  occupied  a similar  position  in  the  west.  * * » 

About  1710  the  Tiiscarora*.  then  living  in  North  Carolina,  be- 
came involved  in  quarrels  with  white  settler*  am!  adjoining  Indian 
tribes  there.  Having  been  severely  defeated  in  battle  they  mi- 
grated to  Now  York  and  wore  formally  united  with  the  five  tribes 
jusi  mentioned,  thus  making  the  Six  Nations  of  New  York,  by 
which  name  these  Indians  are  now  most  commonly  known.  At 
the  period  of  its  greatest  strength— the  latter  part  nf  the  seven- 
teenth century — the  Iroquois  league  numbered  1;»,0Q0  souls,  and 
even  to  this  day  the  union  still  continues  to  some  extent,  although 
its  component  "membership  ns  to  tribes  ha*  materially  changed* 
With  the  execution  of  the  Oneida s and  n part  of  the  Tuscarcras, 
these  Indians  sided  with  the  mother  country  in  the  Revolution 
mid  were  left  unmentioned  and  unprovided  for  in  the  treatv  of 
pence  between  Groat  Britain  and  the  confederated  Colonics.  Nat- 
urally considerable  unrest  existed  among  them  at  the  close  of 
tlm  Revolution,  due  to  the  fact  tlmt  in  the  main  they  find  sided 
with  the  losing  party  in  that  great  struggle,  Tho  Mohawk*  moved 
to  Canada  and  settled  on  lands  provided  for  them  by  tile  British 
Government,  where  n remnant  of  this  tribe  still  lives.  Ry  treaty 
the  Mohawks  reded  to  the  State  whatever  title  they  hnd  to  any 
land  in  New  York,  and  subsequently  the  St.  Regis  Indians  were 
formally  adopted  by  the  Six  Nation*  in  place  nf  the  Mohawk*. 

The  Cayuga*  also  sold  their  hind  to  the  State  and  gradually 
migrated  westward,  Incating  first  in  the  Ohio  Valley,  but  finally 
removing  to  the  Indian  Territory  and  becoming  affiliated  with 
other  trilies  there.  A few  Cayuga*  st 111  remain  in  New  York, 
residing  principally  with  the  Senecas  and  Top?*. warning — the  latter 
n_n  offspring  of  the*  Seneca  Tribe — -bring  frequently  designated  “The 
Tonmvnnfla  Band  of  Seneca  Indian*/’  The  State  paid  the  Cayuga* 
at  tin*  rate  of  4 shillings  per  acre  and  thereafter  sold  the  land  for 
lfi  shillings  por  uere.  About  1853  representatives  of  the  tribe 
began  to  petition  the  State  for  the  difference  in  price  between 
the  one  paid  to  them  and  that  received  b,v  the  State.  Finally, 
in  lOOn,  the.  legislative  assembly  authorized  the  land  commissioner 
to  adjust  and  settle  the  claim  of  the  Cayuga  Indians  against  the 
State  for  a sum  not  exceeding  $207,131.20,  with  an  additional 
allowance  of  $27,181,20  for  legal  expenses  incurred. 

The  Oneida*  also,  by  various  treaties,  sold  all  of  their  land, 
except  about  350  acres,  to  the  State,  and  removed  to  the  reserva- 
tion in  Wisconsin  procured  from  the  Menominee*  liv  treaty  with 
the  Federal  Government,  The  350  acres  In  New  York  belonging 
to  the  One  Sums  have  long  since  been  divided  In  severalty  under 
State  law*,  and  a*  n tribe  these  Indian*  are  known  no  more  in 
that  State,  Six  tribes  still  remain  in  New  York,  to  be  regarded 
ns  nf  any  importance  at  this  time,  viz,  the  Seneca*.  Tonawanda*. 
Tnsciirofas,  Onondaga*,  St.  Regis,  and  Shiimecooks,  the  latter, 
however,  never  having  formed  a unit  in  the  Six  Nations,  although 
at  one  time  they  did  pay  tribute  to  the  Mohawk*.  * * * (P,  11.) 

Hoc  npnondlx  of  fr.  Doc,  No.  1500.  63d  Cong.,  3d  seas.,  supra,  for 
a list  of  treaties,  statute*,  documents,  mid  cases  relating  to  the  New 
York  Indians,  For  a discussion  of  treaties  between  New  York  State  and 
the  Now  York  Indians,  see  Seneca  Nation  of  Indians  v,  Christy,  l^O  N,  Y. 
122,  27  N,  B.  275  (1801), 


Iroquois  and  iierordiiigly  afforded  thorn  the  status  of  iudopeiidtMit 
nations  which  tlioy  donmmled. 

When  the  English  look  over  the  Dutch  colony  in  they 

were  careful  to  continue  a trade  which  was  to  make  Albany 
the  fur  capital  of  North  Ainorica  during  the  kilter  part  of  the 
seventeenth  and  the  early  part  of  the  eighteenth  eeuturies. 


A.  RESISTANCE  BY  IROQUOIS  TO  FRENCH 


The  French  fully  appreciated  the  Import:) ncc  of  the  Iroquois. 
The  Iroquois  ami  Dutch  (later  the  English)  pusses  si  on  of  New 
York  made  necessary  for  the  French  a chain  of  forts  sour' 
2,000  miles  in  length,  and  ii  was  ever  the  purpose  of  the  French 
to  reduce  the  length  of  torts  to  about  300  miles  hy  taking 
possession  of  New  York. 

Diversion  of  fur  trade  to  the  English  was  effected  hy  th<- 
Iroquois  from  as  far  as  what  is  now  Illinois  ami  Wisconsin,  ami 
this  along  with  the  Iroquois  occupation  of  northern  and  western 
New  York  was  an  obstacle  to  the  trade  and  territorial  Interests 
and  ambitions  of  France. 

The  official  French  attitude  toward  these  Indians  might  well 
be  considered  ns  summed  up  in  a letter  written  by  Du  Chesncau 
ill  16S1 : 7 8 

There  is  no  doubt,  and  if  is  the  universal  opinion,  that 
if  the  Iroquois  are  allowed  to  proceed  they  will  subdue 
the  Illinois,  and  in  a short  time  render  themselves  masters 
of  all  the  Outawa  tribes,  and  divert  the  trade  to  the  Eng- 
lish, so  that  it  is  absolutely  necessary  to  make  them  our 
friends  or  to  destroy  them. 

Failing  (o  cultivate  a friendship  which  was  detrimental  to 
tk6  Iroquois’  independence  and  trading  interests,  the  French 
spent  about  a hundred  years  in  trying  to  destroy  tlut  Iroquois. 
In  this  they  failed. 

The  Iroquois  resisted  every  attempt  upon  their  territories  and 
independence  with  uii paralleled  ferocity  and  with  very  little  or 
no  aid  from  their  allies,  the  English,  until  quite  lute  in  the 
struggle,  when  the  English,  at  the  request  of  the  Iroquois,  estab- 
lished one  or  two  under onanned  forts  In  their  territory. 

New  York  was  cognizant  of  the  importance  of  the  Iroquois, 
both  from  tlie  standpoint  of  trade  and  colonial  defense.5 

The  friendship  of  these  Indians  was  a highly  important,  If 
not  a decisive,  factor  in  the  struggle  of  France  and  England  for 
this  Continent.  The  history  of  this  struggle,  as  enacted  in 
America,  is  largely  the  history  of  these  Indians,  who  In  defend- 
ing their  own  la  mis,  played  an  international  role  which  brought 
them  recognition  in  treaties  between  France  and  England.  If 
Is  no  wonder  that  the  Iroquois  were  “courted  and  rumcilliated” 
by  England  and  that  their  national  character  was  scrupulously 
observed  and  recognized.* 


7 Bro<3 head,  Documents  Relative  to  the  Colonial  History  of  the  State 
of  New  York  (1853)  ( Edited  by  E.  B.  Q’Callugliiiu),  vol.  0.  p.  16.1. 

8 Lieutenant  Governor  Clark,  in  an  address  to  the  Assembly  on  April 
15,  1741,  said  ; 

Thn  house  nt  Oswejsti  being  of  highest  Importance  to  tin*  furr. 
trade,  ought  by  nil  menus  to  be  preserved  from  falling  Into  the 
hands  of  the  french  * * *.  If  you  suffer  Oswego  to  full  into  the 

hands  of  the  french,  I much  fear  you  will  loose  the  Six  Nations, 
an  event  which  will  expose  the  whole  country  to  tlie  merciless 
spoil  and  barbarous  cruelty  of  a savage  enemy,  * • * i where- 

fore at  any  expense  Oswego  ought  to  be  maintaind  that  the 
idelitv  of  the  Six  Nation*  may  be  Preserved  * * * 

^Ki’inbiy  Journal  i 601-1743  (1801  etk),  22d  Assembly,  bth 

session,  p.  769) 

8 This  is  illustrated  by  the  following  excerpt  from  a memorandum 
of  the  Lands  Division  of  the  Department  of  Justice  : 

In  1768,  acting  under  a Commission  of  the  British  Crown, 
Sir  William  Johnson  entered  Into  a treaty  with  the  Sis  Nations 
by  the  terms  of  which  the  boundaries  of  the  Iroquois  Confederacy 
were  defined  and  located,  and  the  territory  of  these  Nations  defi- 
nitely set  apart  from  the  lands  of  the  Colony  of  New  York.  By 
this  'treaty  the  Indians  sold  and  granted  to  the  King  all  that 
Tract  Of  Land  situate  in  North  America  at  the  Back  of  the 
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R AFFAIRS  OF  IROQUOIS  AS  AFFECTING  ALL 
COLONIES 

A V i f 1 1 Uhmi-  torrimry*  dnininatu-e,  ami  influuiiii* 1  extending  into 
many  *if  the*  onlnni**^,  inf creoiirsi*  with  llii'ai'  Indians  invariably 
ufTectod  tin1  intertvls  of  flu*  robmicn  as  w*-*U  as  the1  Crown. 

Tin*  inf  urrnlnninl  unpoct  nf  tin*  lmqimte  resulting  from  the 
rxtojif  of  rlndr  huTitmy  ami  iiillimnrv.  made  relations  with 
tlirin  of  sorions  nnmern  In  all  of  the1  northern  and  mitral 
(‘obinirs,  and  more1  than  one  treaty  with  these  Indiums  was 
negotiated  hy  several  of  the  eolonies  acting  together.  Such  wan 
the  Treaty  of  IT-to  between  the  Iroquois  and  New  York,  Massa- 
chusetts. Connect lent,  and  Pennsylvania,  Franklin's  famous 
Plan  of  Union  of  the  colonies  was  proposed  nt  one  of  the  joint 
congresses  held  in  .Tune  1 To 4.  at  Albany,  by  the  states  of  New 
York,  Massachusetts,  Connecticut,  Pennsylvania,  New  Hamp- 
shire, Rhode  Island,  and  Maryland  "for  the  purpose  of  treating 
with  the  six  Nations  and  concerting  a scheme  of  general  union 
of  fho  British  American  Colonics,”10 

Another  factor  favoring  control  by  the  central  authority  of 
the  Crown  was  the  conMiet  of  land  settlements  and  trade.  More 
than  one  self-seeking  colony  would  act  in  such  a manner  (or 
sanction  the  actions  of  Its  settlers  or  traders)  us  to  embroil 
tlu*  entire  frontier  In  an  Indian  war — the  consequences  of  which 
often  wmihl  be  borne  by  nil  of  the  colonies, 

C.  SHIFT  OF  CONTROL  OF  IROQUOIS  AFFAIRS  FROM 

ALBANY  TO  COLONY  TO  CROWN 

Relations  with  (lie  Iroquois  wore  in  the  beginning  for  the 
most,  part  a matter  of  trade  and  nominally  conducted  in  the 
nn mo  nf  the  King  of  England.  In  fact,  the  actual  management 
of  affairs  with  the  Iroquois  was  with  tlic  city  of  Albany.  The 
charter  of  this  city  of  H>86  gave  to  Albany  the 

Sole  & only  Mamigmt  of  the  Trade  with  the  Indians  as 
well  within  this  whole  County  as  without  the  same  to 
the  Eastward  Northward  and  Westward  thereof  so 
fun*  as  his  Matins  Dominion  here  does  or  nuiv 
extend  * * V1 

Though  Albany  was  the  fur  capital  of  North  America  during 
colonial  days,  the  regulation  of  affairs  with  these  Indians  was 
not  a municipal  matter  as  is  readily  seen  from  the  foregoing, 
and  accordingly  the  colony  assumed  nn  ever  increasing  control 
until  the  charter  was  finally  revoked.  But  regulation  of  the 
relations  with  the  Iroquois  was  no  more  u colonial  matter  than 
it  was  n municipal  proposition  and  therefore  the  Crown  of 
England  abandoned  its  nominal  control  in  favor  of  an  active  and 
actual  supervision. 

D.  NATIONAL  AND  INTERNATIONAL  ASPECT  OF  IRO- 
QUOIS AS  AFFECTING  FEDERAL  CONSTITUTION 


and  some  fought  <m  both  sides.13  The  Senecas  participated 
throughout  the  war  with  England. 

Sullivan’s  campaign  against  the  hostile  tribes  of  the  Iroquois 
was  one  of  the  major  military  operations  of  the  Revolutionary 
War  again st  Indians,  The  long  years  *»f  incessant  warfare  with 
the  French  and  Hie  havoc  wrought  hy  Shill i van's  expedition  hud 
broken  the  power  of  the  Iroquois,  and  they  were  left  hy  England 
at  the  end  of  the  war  to  make  their  separate  pence  with  the 
newly  created  Union, 

2.  Tni  porta  fire  to  union  of  pence  negotiation*  with  Irofjuois.— 
The  treaty  of  peace  between  the  United  States  and  the  Iroquois 
was  considered  of  consideralile  importance  to  the  Central  Gov- 
ernment, Washington,  in  1783,  made  a personal  trip  to  the 
lands  of  the  Iroquois  to  familiarize  himself  with  conditions. 
The  negotiations  of  pence  in  1784  were  closely  followed  by 
Washington  In  Virginia  and  Jefferson  in  Paris,  and  such  per- 
sonalities ns  James  Madison,  .Tames  Monroe,  Lafayette,  ami 
General  Butler  were  present  as  negotiators  or  observers. 

The  Iroquois  insisted  on  acting  in  their  collective  capacity 
and,  though  they  had  been  harried  by  Sullivan’s  expedition,  any 
effort  to  expel  the  hostile  tribes  of  the  Iroquois  from  their 
ancient  lands  or  any  attempt  to  break  up  the  League  Into  its 
several  tribes,  would  have  been  attended  by  n prolonged  frontier 
war  which  the  new  Union  was  not  prepared  to  prosecute. 

The  controlling  purpose  of  the  Central  Government  was  to 
make  peace  with  the  Iroquois  and  to  drive  a wedge  between  them 
and  the  western  tribes— to  separate  the  Iroquois  from  the  sub- 
jugated western  tribes  and  to  undermine  the  influence  of  the 
League  over  them. 

New  York  on  the  other  hand  was  more  than  anxious  to  rid  the 
state  of  the  hostile  Senecas,  Oayugas,  Onondagas,  and  Mohawks 
and  to  move  the  friendly  Onefdas  and  Tus caroms  to  a small 
part  of  the  lands  of  the  Senecas  in  western  New  York.  She 
considered  herself  as  supreme  (under  the  Articles  of  Con- 
federation) in  dealing  with  the  New  York  Indians  and  intended 
to  separate  the  different  tribes  of  the  Iroquois.  In  her  futile 
attempt  to  carry  out  these  purposes  she  stopped  at  nothing, 
even  arresting  agents  of  the  Confederated  Government  who  were 
trying  to  negotiate  the  treaty  of  peace.13 

Had  New  York's  attempts  in  obstructing  the  peace  treaty  pre- 
vailed over  the  efforts  of  the  Central  Government,  in  this  respect, 
Now  York  would  have  probably  consolidated  the  Iroquois  instead 
of  dividing  them,  and  this  might  well  lmve  resulted  in  a united 
League  serving  as  the  spear  head  of  a cruel,  prolonged,  ami  costly 
Indian  war  of  all  of  the  western  Indians  (more  than  35  tribes) 
under  the  influence  and  leadership  of  the  Iroquois. 

Though  under  the  Articles  of  Confederation  there  was  a 
question  of  whether  the  Confederated  Government  was  invading 
the  rights  of  the  State  of  New  York  relative  to  the  Iroquois,  the 
necessity  of  the  times  and  the  importance  of  these  Indians  in 
relation  to  all  of  the  states  made  it  imperative  that  the  Central 
Government  take  definite  action. 


1.  Iroquois  hi  Hr  solution  (try  War.- — At  the  beginning  of  the 
Revolutionary  War  the  Confederated  Government  took  imme- 
diate stops  to  secure  the  neutrality  of  the  Iroquois,  and  though 
the  League  remained  mmtral,  the  several  tribes  took  sides,  some 
with  the  colonics,  some  with  their  traditional  ally,  the  Crown, 


Brit Lsii  Ret tlemeut<  hounded  by  n line  which  wo  Imre  now  agreed 
upon  mid  do  he i-» *b.v  establish  as  the  Boundary  between  ns  and 
the  British  colonics  In  Amorim,"  This  is  followed  by  a d<;Ncrip= 
tir«ii  of  the  boundaries,  with  its  beginning  nml  oncflng.  (Now 
) <»rk  Colonial  Documents.  Vol.  8,  p.  138  : Ethnology  Bureau  Report, 

i r.  J,  1807,  p.  084),  (1  L.  D,  Memo.  35  (1925),) 

10  Miiswieliusetts  Historical  Society  Collections  (1S36),  series  III, 
vol,  B.  p.  5, 

11 N,  y,  Colonial  Laws,  vol.  i,  pp.  195,  2ii. 


31  “when  the  Revolution  came,  the  Six  Nations  as  a whole  determined 
on  neutrality,  but  left  the  constituent  tribes  to  side  with  either  party, 
which  they  did.”  MaCandless  v.  United  mates,  25  F.  2d  71,  72  (C,  C.  A. 
3.  1028). 

33  Richard  Henry  Lee,  later  President  of  the  Continental  Congress,  In 
writing  to  George  Washington  concerning  the  effort  of  New  York  to 
obstruct  the  treaty,  said  ■ 


* * * I understand,  from  Mr.  Wolcott,  that  tlie  com- 

missioners of  the  United  States  met  many  difficulties,  thrown 
in  their  way  hy  New  York,  which  they  overcame,  at  last,  hy  much 
firmness  and  perseverance.  It  is  unfortunate  when  private  views 
obstruct  public  measures,  and  more  especially  when  a state  be- 
comes opposed  to  the  States ; because,  it  germs  to  confirm  the 
predictions  of  those  who  wish  us  not  well,  and  who  cherish  hopes 
from  a discord  arising  from  different  interests.”  (Ballogb,  James 
Curtis.  The  Letters  of  Richard  Henry  Lee  (1911),  voL  2,  p.  298.) 
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Tho  ensuing  trout y wns  in  effect  three  treaties : 14  (a)  A 
treaty  of  peace  anil  general  amnesty  between  the  Iroquois  and 
the  United  States  with  provisions  for  prisoners  of  war  and  a 
relinquishment  of  their  claim  to  roughly  all  lands  west  and 
south  of  what  is  now  New  York:  (h)  a treaty  with  Pennsylvania 
relinquishing  all  lands  in  that  state;  and  (e)  a treaty  between 
New  York  and  the  Oneidas  and  Tuscunirns,  relinquishing  certain 
r if  their  lands. 

In  the  drafting  of  the  Federal  Constitution,  Madison,  who 
had  attended  the  Treaty  of  17S4  and  realized  the  importance 
of  placing  the  management  of  affairs  of  the  Iroquois  Indians 
in  the  hands  of  the  proposed  United  States  Government,  Intro- 
duced a resolution  on  August  IS,  1787t  intending  to  give  Congress 
t lie  power : 

To  regulate  affairs  with  the*  Indians,  ns  well  within 
as  without  the  limits  of  the  United  States.1-* 

The  principles  of  this  resolution  are  embodied  in  the  Con- 
si  itutioii  of  the  United  States. 

E.  EFFECT  OF  TREATIES  OF  1789  AND  1794 

The  United  States  entered  into  the  treaties  of  1789 1,3  and 
1794 11  with  tlie  Iroquois  (Six  Nations)  Indians,  recognizing 
the  Indians  as  distinct  and  separate  political  communities 
capable  of  managing  their  internal  affairs  as  they  had  always 
done.  These  treaties  were  entered  into  for  the  purpose  of 
meeting  a serious  situation  confronting  the  United  States. 
Great  Britain  still  retained  possession  of  certain  forts  in  New 
York  and  the  Northwest  Territory  in  violation  of  the  treaty 
of  peace,  and  was  apparently  encouraging  and  provoking 
the  western  Indians  and  the  Iroquois  to  hostilities  against  the 
United  States— even  providing  them  with  arms  with  which  to 
resist  encroachments  upon  their  lands. 

The  settlement  of  the  Northwest  Territory  brought  the  usual 
friction  between  the  Indians  and  the  settlers  which  broke  out 
into  frontier  wars.  The  Iroquois  felt  a responsibility  toward 
these  western  tribes  since  they  believed  that,  part  of  tile  diffi- 
culties of  these  tribes,  which  were  once  dependent  on  the  Iro- 
quois, was  dne  to  the  sale  by  the  Iroquois  of  all  of  their  westein 
lands.  The  problem  confronting  the  Federal  Government  was 
to  make  peace  with  the  Iroquois,  and.  particularly  the  Senecas, 
before  the  almost  inevitable  strife  began  and  thus  prevent  the 
Iroquois  from  acting  as  a spear  head  in  a united  general 
offensive  by  the  scores  of  western  Indian  tribes  (once  subjects 
of  the  Iroquois)  under  their  leadership  and  directing  influence. 

The  Treaty  of  1780 1,1  granted  to  the  Iroquois  a substantial 
annuity  and  they  in  turn  agreed  to  continue  at  peace.  There- 
after certain  of  the  influential  Seneca  chiefs  were  induced  to 
go  to  the  West  on  behalf  of  the  peace  efforts  of  the  United 
States.  These  western  Indian  wars,  nevertheless,  created  a 
decided  unrest,  particularly  among  the  Senecas,  and  the  United 
States  prudently  entered  into  a third  treaty  with  the  Iroquois 
(Sis  Nations)  in  1794, 141  of  mutual  peace,  and  restoring  certain 
of  the  Seneca’s  lands  to  them  within  the  State  of  New  York 
west  of  a line  drawn  due  south  from  Buffalo  to  the  Pennsylvania 
line. 


w Treaty  October  22,  1784,  with  the  Six  Nations,  7 Stat,  15. 
tD  Billot,  Jonathan,  The  Dehateij  in  the  Several  State  Conventions 
oil  the  Adoption  of  the  Federal  Constitution,  vol.  5,  (1937  ed.),  p,  439. 
Jrt  Treaty  of  January  9,  1789,  7 Stat.  83. 
lf  Treaty  of  November  11,  1794,  7 Stat.  44, 

3a  Treaty  of  January  9,  1789,  7 Stat,  33. 

i®  Treaty  of  November  11,  1794,  7 Stat,  44,  interpreted  ui  1 Op. 
A.  G.  465  (1821), 


These  several  treaties 30  guaranteed  to  the  Iroquois  (Six 
Nations)  the  right  of  occupancy  of  their  well-defined  territories 
and  had  the  effect  of  placing  the  tribes  and  their  reservations 
beyond  the  operation  and  effect  of  general  state  laws. 


F.  FEDERAL  MANAGEMENT  OF  NEW  YORK  INDIAN 
AFFAIRS 


1.  Education  and  cMUssaHonJ^ Some  of  the  first  efforts 
and  experiments  of  the  United  States  Government  in  educating 
Indians  were  with  the  New  York  Indians,  For  a liumbei  of 
years  the  only  effort  to  educate  these  Indians  was  by  the  aid 
rendered  by  the  Federal  Government  and  private  philanthropy. 
By  about  I860,  the  state  had  been  making  slight  efforts  to  educate 
tlie  Indians  in  the  state  but  such  efforts  were  admitted  by  the 
State  to  have  done  probably  ns  much  harm  as  good. 

Aside  from  the  sporadic  aid  the  state  gave  to  the  Indians 
mainly  in  the  way  of  education,22  the  state  left  the  Indians 
to  manage  their  own  internal  affairs  as  they  saw  fit,  as  hud 
been  implicitly  guaranteed  by  federal  treaty.  Such  activities 
merely  confer  a privilege  on  the  Indians  and  are  not  an  attempt 
to  regulate  their  internal  affairs  or  tribal  matters, 

2.  Restriction#  oh  nUcJintioH.  of  Utnds.^  Pursuant  to  the 
specific  delegation  of  authority  by  the  Constitution  to  regulate 
Indian  commerce,  Congress  immediately  imposed  restrictions 
upon  the  alienation  of  Indian  lands.  Where  the  states  claimed 
the  fee  title  subject  to  Indian  occupancy  as  claimed  by  Georgia, 
or  the  “preemption  right.”  as  claimed  by  New  York,  all  purchases 
were  prohibited  except  at  treaties  under  supervision  of  the  United 
States. 

Many,  hut  not  all,  purchases  from  the  Seneca  Nation  of  Indians 
(with  the  exception  of  one  very  small  tract  of  a few  acres), 
whether  by  the  State  of  New  York  or  its  grantee  of  the  “pre- 
emption right”  wore  made  by  treaties  under  the  supervision 
of  United  States  agents  .appointed  for  that  purpose  pursuant  to 
the  restrictive  act  of  Congress.  Approximately  four  million  acres 


® Trestles  of  October  22,  1784,  January  9,  1789,  and  November  31, 
1794,  supra. 


a par  a farther  diRCxissioii  see  Chapter  12,  sec. 

?2  u*  * * From  time  to  time  New  York  has  enacted  sundry  laws 

pertaining  to  the  Indians  within  her  borders,  has  provided  schools  for 
their  youth,  appointed  attorneys  to  protect  their  interests,  and  has 
delegated  jurisdiction  In  soma  instances  to  her  courts  to  entertain  their 
complaints,”  <H.  I>OC.  No.  1590,  Gild  Cong.,  3d  seas.,  191B.  p.  14.) 

The  state  of  New  York  lias  for  100  years  or  more  legislated  for  and 
dealt  With  the  Indians  within  its  border*.  The  Revised  Statutes  of 
the  State  of  New  York  of  1882.  pp,  878-886,  show  the  extent  and 
purport  of  this  legislation.  Beginning  with  chapter  29  of  tie  UWs 
of  1813  (N.  Y.),  prohibiting  the  purchase  or  occupancy  of  any  Indian 
lands  in  New  York  by  any  person  without  the  consent  of  the  legislature, 
these  statutes  contain  provision*  for  the  improvement  of  the  regerva- 
tions,  to  prevent  the  destruction  of  timber  on  the  same,  for  the  appoint- 
ment of  peacemakers  on  certain  reservations  and  giving  them  jurisdiction 
of  actions  for  divorce,  and  to  hear  actions  to  determine  title  to  real 
estate  between  Indians,  to  authorize  certain  Indians  to  hold  and  111 
severalty  and  to  soli  and  buy  the  same,  provisions  for  the  appointment 
of  attorneys  to  represent!  the  Indians,  and  for  the  support  of  schools, 
ministers  and  churches  on  the  reservations,  to  authorize  the  construction 
of  railroads  upon  Indian  lands,  to  prohibit  the  sale  of  liquor  to  the 
Indians,  to  establish  laws  of  descent  among  them,  and  to  provide  the 
manner  of  conveying  their  lands  and  restricting  conveyance  of  the 
same,  police  regulations,  and  for  the  purchase  of  lands  of  Indians  by 
the  state,  1 L.  D.  Memo.  35  I).  J-  (1929). 

See  also  United  States  em  reL  Kennedy  v Tyler,  269  TJ.  S.  13  U925)  ; 
United  State i v.  Waldo w,  294  Fed.  ill  <D*  „C«  W‘  D-  ^ h 

and  Benson  v.  United  States,  44  Fed.  178  (G.  C.  N,  D.?  N.  \.f  ! , h 

® See  Chapter  15,  sec,  IS, 
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of  land  from  time  to  Him*  wort*  thus  purchased  from  the  Seneca 
Indians  under  federal  authority.24 

H.  Hr  moral  to  the  West=Treaties  of  J8-1S  and  1815, 

and  perhaps  lief  ore.  Governor  Tompkins  of  New  York  was  agi- 
hithitf  for  Hie  removal  of  the  New  York  Indiana  by  the  United 
States  to  the  West.”'  The  question  of  removal  wan  obviously  a 
function  which  could  lie  executed  only  by  the  Federal  Govern- 
ment. Whether  the  Indians  were  to  be  removed  at  alb  and  if 
so,  where  to,  could  only  be  determined  by  the  Federal  Govern- 
ment, 

On  February  12.  1810,  llie  Secretary  of  War,  by  authority  of 
the  President,  gave  the  New  York  Indians  permission  to  ne- 
gotiate with  file  western  tribes,  at  their  own  expense,  for  the 
pure] in hp  of  lands.  Tn  1820  and  1821,  the  Government  aided 
some  10  Indians,  representing  certain  New  York  Indian  tribes, 
in  exploring  Wisconsin  with  a view  of  selecting  lands  and  mnk= 
ing  arrangements  with  tho  Indians  residing  there  for  a portion 
of  their  country.” 

On  August  18,  1821,  the  Menomonee  Indians  ceded  to  the  Stock- 
bridge,  Oneida.  Tiwurorn,  St.  Regis,  and  Munsee  Nations  lands 
in  Wisconsin  for  a consideration  paid  by  these  tribes.  All  but 
the  last  named  of  these  tribes  were  New  York  Indians.  The 
settlement  of  members  of  these  tribes  on  tile  lands  was  one  of 
the  first  removals  in  the  Federal  Government's  policy  of  removal 
of  Indian  tribes  to  the  West.  The  uncertain  right  of  the  New 
York  Indians  in  these  western  lands  was  in  dispute.  On  Fe!> 
riuiry  8,  1S31.  the  United  States,  to  settle  conflicting  claims, 
negotiated  a treaty  with  the  Mcnonionces M and  Winnchagos  for 
Hie  benefit  of  the  New  York  Indians.  The  lands  in  which  they 
were  previously  entitled  to  share  with  the  other  tribes  were 
reduced  to  exclusive  possession  and  two  parcels,  one  of  500,000 
acres  and  one  of  89,120  acres,  were  purchased  for  a considera- 
tion of  8-0.000  paid  by  the  United  States,  and  set  aside  for  the 
New  York  Indians. 

These  lands  were  set  apart:  in  Wisconsin  for  the  future  home 
of  the  Now  York  Indians  provided  they  removed  thereto  within 
3 years.  However,  most  of  the  New  York  Indians  caring  to 
migrate  had  already  moved  to  the  West. 

In  the  meantime,  Wisconsin  was  being  settled  by  whites  and 
this  Indian  reserve  was  needed  for  expansion.  Accordingly,  a 
treaty  was  negotiated  with  the  New  York  Indians  to  exchange 
these  lands  in  Wisconsin  for  lands  in  Kansas  and  by  treaty  of 
January  15,  1838,"*  this  exchange  was  made.  Those  of  the  New 
York  Indians  who  had  already  migrated  to  Wisconsin  were 
secured  in  the  possession  of  their  lands.  The  first  allotment  of 
lands  in  severalty  in  the  United  States  was  to  these  Indians, 
an  action  which  anticipated  by  almost  40  years  the  general 
policy  of  the  Federal  Government  ns  embodied  in  the  general 
allotment  act  of  1887.2£> 

The  treaty  negotiated  by  the  Federal  Government  with  the 
New  York  Indians  made  an  exchange  of  1,824,000  acres  of  land 
in  fee  simple  in  Kansas  for  485,000  acres  at  Green  Bay,  Wiseon 


?<Tho  state  of  Nrw  York  acquired  from  the  Indians  all  the  western 
one-lmif  of  that  state  by  nearly  200  treaties  not  participated  in  by  the 
United  States  Government,  (See  brief  of  Plaintiff  in  Error  in  Boyian  v. 
United  states.  No.  in,  vol.  20,  p,  3.  answering  motion  to  dismiss,  Record® 
mid  Briefs  in  United  States  cases.  United  States  Supreme  Court  ) 

1 U D.  Memo.  D.  j.  35  (1920).  Thin  memorandum  analyses  many  of 

the  decisions  of  the  Now  York  courts  concerning  the  New  York  Indians 

3 Indian  Office  better  Book  C,  p.  271. 

yfnkjjidians  y.  United  States,  30  C.  Cls.  413,  414,  415  (1895). 

M 7 Slat.  550,  interpreted  In  New  York  Indians  v.  United  States,  170 
U.  S,  1 (1898)  ; United  States  v.  Nmo  York  Indians,  173  U.  S.  464  (189Q)  * 
New  York  Indians  v.  The  United  States , 40  C.  CIs.  44R  (Y005)  : and 
3 Op.  A,  G.  024  (1841), 

^Act  of  February  8,  1887,  24  Stat.  388,  25  U.  S.  C.  331,  et  seg. 


sin.  In  addition,  Congress  was  to  appropriate  the  sum  of  $400,. 
000  for  the  use  of  the  Indians  in  emigrating  from  New  York  to 
Kansas  and  In  establishing  themselves  after  arriving  in  Kansas. 

All  of  the  New  York  tribes  of  Indians  assented  to  this  treaty. 
However,  the  St.  Regis  Indians,  with  their  reservation  lying  in 
Now  York  and  Canada,  entered  into  n supplemental  article  to 
the  effect  that  they  would  not  be  compelled  to  remove  unless  tliey 
chose  to  do  so.'10  No  difficulties  were  encountered  in  the  nego- 
tuition  of  the  treaty  except  with  the  Seneca  Indians.  With  these 
Indians,  there  was  also  a deed  to  the  Ogden  Band  Co.,  so  called 
(grantee  of  New  York's  preemption  right),  of  nil  of  the  Senecas’ 
lands,  consisting  of  the  valuable  Buffalo  Creek  Reservation  of 
49,920  acres,  some  of  which  land  comprises  the  site  of  the  city 
of  Buffalo,  as  well  ns  the  Toiia wanda  Reservation  of  12,800  as 
it  existed  at  that  time,  and  the  Cattaraugus  (21,080  acres)  and 
Allegany  (30,460  acres)  as  they  now  exist. 

This  deed  to  the  Ogden  Land  Cg„  so  called,  was  denounced  by 
the  Indians  on  the  ground  that  it  had  not  been  signed  by  a 
majority  of  the  chiefs  of  tlie  Seneca  Nation,  and  that  bribes, 
liquor,  and  fraud  had  been  used  and  practiced  by  the  Ogden 
Land  Co,  in  securing  many  of  the  signatures  of  the  chiefs  to 
Hie  deed.  The  treaty  was  nevertheless  recognized  as  binding  by 
the  Federal  Government. 

The  Seneca  Nation  refused  to  move  to  the  West  or  leave 
its  reservations  and  the  Federal  Government  was  not  inclined 
to  repeat  in  respect  to  the  New  York  Indians  any  such  forced 
removal  as  was  experienced  by  the  southern  Indians  a decade 
before.  The  Ogden  Land  Co.  accordingly  negotiated  the  com- 
promise Treaty  of  May  20,  1S42,* 01  whereby  tlie  company  released 
to  the  Senecas  the  Allegany  nncl  Cattaraugus  Reservations  and 
the  Senecas  released  the  Buffalo  Creek  and  Toimwandu  Reserva- 
tions, The  original  consideration  was  proportionately  reduced. 
The  value  of  the  improvements  of  the  individual  Indians  was  to 
be  determined  by  appraisers  appointed  by  the  Secretary  of  War 
and  the  Ogden  Land  Co.  , 

The  Senecas  on  the  Buffalo  Creek  Reservation  gradually  with- 
drew to  the  Cattaraugus  and  Allegany  Reservations. 

In  1845,  the  United  States  appointed  a special  agent  for  the 
removal  of  such  of  the  New  York  Indians  as  desired  to  move  to 
their  western  lands.  He  enrolled  271  Indians,  of  whom  73  did 
not  leave  New  York  with  the  party.  He  arrived  in  Kansas  on 
Jmie  15,  1846,  with  191  and  IT  arrived  later.  Of  this  number, 

IT  returned  to  New  York.  Only  32  received  patents  or  certificates 
of  allotment  in  accordance  with  the  terms  of  the  treaty,  and  of 
those,  none  settled  permanently  in  Kansas.*2 3  A council  was 
called  by  the  Indian  Commissioner  June  2,  1846,  to  determine 
the  final  disposition  of  the  Indians  on  emigration.  Only  7 per= 
sons  requested  to  be  enrolled.83 

4.  State  encroachment  on  reded  reservations. — The  Legislature 
of  the  State  of  New  York,  expecting  the  Indians  to  remove  from 
the  ceded  reservations,  in  1840  and  1841,  enacted  laws  for  the 
assessment  and  collection  of  taxes  and  for  the  surveying  of  the 
lands,  laying  out  roads  and  the  construction  of  bridges  on  the 
ceded  reservations.  The  Act  of  May  9,  1840,  was  declared  void 
hy  the  state  courts  on  the  theory  that  the  state  could  not  tax 
the  lands  of  the  Indians,  and  the  Supreme  Court  of  the  United 
States,  in  The  New  York  Judkins?*  in  considering  the  “saving 
clause”  of  the  Act  of  May  4,  1841,  said ; 

* * * **But  no  sale  for  the  purpose  of  collecting  said 

taxes  shall  in  any  manner  affect  the  right  of  the  Indians  to 
occupy  said  lands.”  It  is  true  that  this  clause  undertakes 


30  Supplemental  articles  or  February  13,  1838,  7 Stat,  561. 

31  7 Stat.  586, 

8S  Sen,  Rep.  No,  910,  52<3  Cong.,  1st  k«ss„  pp,  5-0, 

York  Indians  v.  United  States,  30  C.  CIs.  413,  427  (1895). 
34  5 Wall.  761  (1866), 
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to  save  this  right,  which  the  act  of  1840  did  not;  but  the 
rights  of  the  Indians  do  nut  depend  mi  this  or  any  other 
statutes  uf  the  State,  but  upon  treaties,  which  are  the 
supreme  law  of  the  land  ; it  is  to  these  treaties  we  must 
look  to  ascertain  the  nature  of  these  rights,  and  the  extent 
of  them,  (P.  70S, ) 

5.  Federal  recognition  of  Seneca  constitution , — In  1848  a con- 
vention of  the  Seneca  Nation  was  called  which  promulgated  a 
complete  constitution,  which  provided  for  the  abolition  of  the 
chiefs,  the  establishment  of  an  elective  council  and  courts,  and 
In  general  altered  and  modified  the  entire  tribal  form  of 
government,  though  not  abolishing  it. 

There  was  some  question  of  whether  this  constitution  repre- 
sented the  wishes  of  the  majority  of  the  Indians,  and  the  United 
States  investigated  the  matter  and  decided  to  recognize  the 
new  form  of  government  as  it  might  apply  to  the  Indians  on 
the  Allegany  and  Cattaraugus  Reservations,  William  Medill, 
Commissioner  of  Indian  Affairs,  by  letter  of  February  2t  1849, 
directed  the  United  States  Indian  agent  for  New  York  as 
follows  : 

The  new  form  of  Government  of  the  Indians  on  the 
Cattaraugus  and  Allegany  Reservation  having  been 
adopted  by  a majority,  will  be  recognized  by  the  Gov- 
ernment, and  so  far  as  may  be  necessary,  the  relations 
of  the  Government  with  those  Indians  will  he  made  to 
conform  thereto. 

(5.  Separation  from  Seneca  Nation  of  Tonawanda  hand, — As 
to  the  Tonawanda  Reservation,  the  compromise  Treaty  of 
1842  35  did  not  assist  the  Ogden  Land  Co.  In  gaining  possession. 
The  Indians  on  that  reservation  protested  that  they  bad  not 
been  a party  to  the  treaty  of  either  1888 36  or  1842  ami.  refused 
to  move.  Iii  fact  none  of  the  chiefs  of  this  band  of  the  Seneca 
Nation  had  signed  either  treaty  and  the  other  bands  of  the 
Seneca  Nation  (Cattaraugus,  Allegany,  and  Buffalo  Creek), 
by  “selling  out.”  the  Tonawanda  Reservation,  had  caused  the 
latter  hand  to  split  off  from  the  Seneca  Nation,  an  action  which 
was  recognized  by  the  Federal  Government  when  the  Seneca 
Nation  (Allegany  and  Cattaraugus)  adopted  their  constitution. 

The  appraisers  appointed  by  the  Government  and  the  Ogden 
Land  Co,  had  attempted  to  appraise  the  lands  and  improve- 
ments of  the  Tonawanda  Reservation  pursuant  to  the  treaty 
stipulations : 

* * * but  had  been  prevented  from  so  doing  by  the 

Indians  in  possession,  and  had  been  removed  mid  led 
off  the  land,  the  Indians  not  even  delaying  to  procure 
legal  process.57 

The  Ogden  Land  Co.,  however,  paid  into  the  United  States 
Treasury  the  whole  amount  awarded  by  the  arbitrators,  and  “by 
force  attempted,  to  eject  some  of  the  Indians  from  possession. 
The  Indians  brought  the  matter  into  the  courts  by  the  action  of 
Blacksmith  v.  Fellows ® which  reached  the  United  States 
Supreme  Court  in  1856  ns  Fellows  v,  BUtcImnitk?9  The  Supreme 


“7  Stat,  586,  supra. 

36  7 Stat  650,  supra. 

N.  Y.  State  Assembly,  Doe.  51,  vol,  8.  1889,  p.  30. 
ss7  N.  Y.  401  (1852), 

**10  How.  36G  (1856), 


Court  decided  that  even  though  the  Indians  had  sold  their  lands 
they  were  to  be  considered  as  on  the  laud  under  their  original 
right  of  possession  unci  entitled  to  the  protection  of  treaties  and 
that  they  could  he  removed  only  by  the  United  Slates  Govern- 
ment, 

The  formal  recognition  by  t lie  United  States  of  the  Toimwanda 
tribe  of  Indians,  by  the  Treaty  of  1S57,4°  as  a separate  unci 
distinct  tribe  of  Indians  ami  in  depend  cut  of  the  Seneca  Nation 
on  the  Allegany  and  Cattaraugus  Reservations,  Is  significant 
in  view  of  the  history  of  the  bands  of  the  Seneca  Indians.  The 
Tonawandas  were  satisfied  with  their  chiefs  who  had  refused 
to  participate  in  the  sale  of  their  lands,  and  this  tribe  has  con- 
tinued to  regulate  its  internal  affairs  under  its  original  tribal 
form  of  government  and  has  continued  to  enforce  its  ancient 
laws,  usages,  and  customs  ns  modified  by  practice, 

7.  Indian  lenses. — Prior  to  1875,  the  village  of  Salamanca  on 
the  Allegany  Reservation  grew  tip  through  numerous  alleged 
leases  of  Indian  lands,  ostensibly  under  state  laws  and  authority, 
but  contrary  to  federal  laws.  A careful  consideration  of  the 
validity  of  these  leases  under  state  authority  led  state  courts  to 
the  conclusion  that  such  leases  were  void  us  being  in  violation  of 
federal  restrictions  on  Indian  lands  against  leasing  or  alienation. 
To  place  these  illegal  leases  on  a legal  basis,  the  state  legislature 
passed  n concurrent  resolution  ns  follows; 

Whereas,  The  Legislature  of  the  State  of  New  York  has, 
at  different  times,  ratified  and  confirmed  leases  between 
Indian  and  white  settlers  on  the  Allegany  Indian  reserva- 
tion in  said  State ; and 

Whereas,  The  courts  of  this  State  have  decided  that  said 
ratification  is  null  and  void,  the  Congress  of  the  United 
States  alone  possessing  power  to  deal  with  and  for  the 
Indians  * * * ; now  therefore, 

Resolved  (if  the  Senate  concur).  That  our  Senators  and 
Representatives  in  Congress  are  requested  to  lay  the  matter 
before  Congress,  at  an  early  day,  and  procure  the  passage 
of  a law,  or  take  some  action  for  the  relief  of  said  white 
settlers. 

Resolved  (if  the  Senate  concur).  That  a copy  of  this 
resolution  be  furnished  to  each  of  the  members  of  the 
Senate  and  Congress  from  this  State.41 

Congress  legalized  part  of  these  leases  for  5 years  and  provided 
for  the  establishment  of  certain  villages  on  the  Cattaraugus  and 
Allegany  Indian  Reservations,  and  further  provided  for  new  and 
renewal  leases.43  Provision  was  also  made  for  the  extension  of 
the  highway  laws  of  the  State  of  New  York  over  the  Allegany 
and  Cattaraugus  Reservations  of  the  Seneca  Nation  “with  the 
consent  of  said  Seneca  Nation  in  council.”  By  this  act,  as 
amended  by  Act  of  September  30,  ISOO/3  and  Act  of  February  28, 
1901/4  the  Federal  Government  has  regulated  leases  on  the 
Allegany  and  Cattaraugus  Indian  Reservations  and  continues 
to  do  so. 


40  Treaty  Of  November  5,  1857,  11  Stat,  735. 

41  N.  Y.  Session  Laws,  1875,  DStli  sens.,  p.  S19, 

« Act  of  February  19,  1875,  18  Stat,  330  (Seneca),  discussed  In  Benson 
v.  United  Stut0sg  44  Fed.  178  (0.  O.  N.  D.  N,  Y,  1890). 

43  26  Stat.  558  (Seneca  Nation), 

44  31  Stat.  819  (Seneca  Nation).  Also  applicable  to  Oil  Springs 
Reservation. 
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The  Indian  reservations  now  occupied  by  the  New  York 
Indians  are  the  Allegany,  Cattaraugus,  OH  Springs,  Corn^ 
planter"  Tonawanda,  St.  Regis,  Tuscarora,  Onondaga/*  Shinue- 

« Material  in  this  section  is  based,  except  where  otherwise  noted, 
on  a report  of  Paul  Gordon  cm  New  York  Indians  (Indian  Office 

Files,  1936),  ^ . . 

40  The  Cornplaater  Reservation  is  actually  in  Pennsylvania,  out 
residents  are  recognised  by  Senecas  of  the  Allegany  and  Cattaraugus 
Reservations, 

ERIC 


cock,  and  Poosepatuek.  All  save  the  Shiimecock  and  Poose- 
patuck,  which  are  on  Long  Island,  are  inhabited  by  descend- 
ants of  the  famous  Iroquois  League  of  Six  Nations  (origi- 
nally Five  Nations,  the  sixth,  the  Tuscarora,  joining  the  League 
in  1722),  The  Tuscarora  and  Onondaga  Reservations  are  held 
by  the  Tuscarora  and  Onondaga  Nations,  The  St.  Regis  Reser- 

«For  a discussion  of  the  Onondaga  Reservation,  see  Memo,  liy  C-  E- 
Collett,  5 h,  D.  Memo.  D.  J,  179,  April  29,  1935- 
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vufioxi  is  heid  by  the  St.  Regis  Mulmwks;  the  Tomiwiinda  by  the 
Tonawiinda  Band  of  Senecas*  ami  the  Allegany,  Cattaraugus, 
and  Oil  Springs  Reservations  by  “The  Seneca  Nation  of  Indians/1 
n corporate  body  under  the  laws  of  New  York.  The  Complanter 
Reservation  of  Pennsylvania  is  held  by  the  descendants  of  Gorin 
planter*  who  unite  with  the  Seneca  Nation  in  affairs  affecting 
that  nation.' 4‘  The  Indians  of  this  reservation  are  grouped  with 
those  of  the  Allegany  Reservation  for  purposes  of  local  govern- 
ment and  voting. 

A.  SENECA  NATION 

The  government  of  the  Seneca  Indiana  is  covered  by  Articles  4 
and  f>  of  the  New  York  Indian  Code/9  The  constitution  now 
in  force  among  these  Indians  provides  for  three  departments  of 
government:  executive*  legislative*  and  judiciary.  The  legisla- 
tive power  is  vested  in  a council  of  16  members  elected  biennially. 
8 from  the  Cattaraugus  Reservation  and  8 from  the  Allegany 
Reservation.60 


to  grant  divorces  between  Indians  residing  tin  the  reservations, 
and  to  determine  nil  questions  between  individual  Indians  in- 
volving title  or  possession  of  lands/4  Appeal  may  be  taken  to 
the  council® 

The  surrogate  court  is  composed  of  one  person  from  the  Alle- 
gany and  one  from  the  Cattaraugus  Reservation,  elected  by  vot- 
ers  of  each  reservation  for  a term  of  2 years.  The  procedure 
is  the  sumo  as  in  the  surrogate  court  of  the  state,  and  appeal 
may  lie  taken  to  the  council,3* 

Treaty  making  is  declared  to  be  a prerogative  of  the  council, 
subject  to  approval  by  three-fourths  of  the  legal  voters  and  con- 
sent of  three-fourths  of  the  mothers  of  the  reservation/7  The 
constitution  provides  for  a clerk  and  a treasurer,68  and  permits 
the  council  to  provide  for  highway  commissioners,  overseers  of 
the  poor,  assessors  and  policemen/®  Officers  may  bo  removed 
for  cause/0 

Male  Indians  of  21  or  over  who  shall  not  have  been  convicted 
of  a felony  tire  eligible  to  vote  and  hold  office/1 


The  executive  power  is  vested  in  a president  who  presides, 
tills  vacancies,  and  has  a casting  vote/* 

The  judiciary  power  is  vested  in  peacemakers’  and  surrogate's 
courts.  The  peacemakers7  courts  are  composed  of  three  mem- 
bers each  from  the  respective  reservations/2  Peacemakers* 
courts  are  given  powers  to  enforce  the  attendance  of  witnesses 
in  the  same  manner  as  provided  for  courts  of  justices  of  the 
peace  of  the  state,63  Peacemakers  have,  by  statute,  jurisdiction 


48  Members  of  the  several  nations  have  intermarried  and  hove  taken 
up  residence  “abroad/*  with  the  result  that  members  of  every  nut  ton 
are  found  on  every  reservation. 

4(>  McKinney’s  Con.  Laws  of  New  York  Annotated,  Bk.  25,  New  York 
Indian  Code. 

The  Allegany  Reservation,  claimed  by  the  Senecas,  contains 
30,469  acres,  and  is  located  on  both  sides  of  the  Allegan v River 
in  Cattaraugus  County,  N,  Y,  It  is  about  40  niilos  long  and 
averages  from  1 to  3 miles  in  width.  It  is  n part  of  tile  area 
specifically  reserved  to  the  geneea  Indian!*  in  the  treaty  with 
Robert  Morris  at  MBig  Tree"  September  17,  1707,  This'  entire 
reservation  is  subject  to  the  “preemption  right”  or  “claim”  of 
the  Ogden  Land  Co.t  to  which  reference  is  hereinafter  more 
fully  made. 

The  Cattaraugus  Reservation  contains  21,680  acres,  located 
principally  in  Erie  County,  a small  part  lying  in  each  of  the 
counties  of  Cattaraugus  nnd  Chautauqua.  This  reservation  was 
conveyed  to  the  Seneca  Indians  by  Wilhelm  Willnick,  et  ah 
■Pned-,Pon?rf/rJ  Si  /koOgden  L?Ild  Cn  * hv  agreement  dated  June 
30,  lSCL,  (7  Stat.,  70),  In  return  for  which  the  Seneca  Indians 
surrendered  to  the  company  certain  other  lands  which  had 
hr-en  reserved  to  them  by  the  treaty  at  Big  Tree.  This  reserva- 
tion is  also  subject  to  the  preemption  right  of  the  Ogden  Land 
referred^ o riSllt  beinff  ^Iflenlly  retained!  in  the  agreement 

The  Oil  Spring  Reservation,  located  partly  ill  Allegany  and 
partly  in  Cattaraugus  Counties,  contains  only  640  acres  Its 
name  is  derived  from  a muddy  pool,  about  20'  feet  in  diameter 
located  near  the  center  of  the  tract,  from  which  the  Indians 
formerly  gathered  a sort  of  crude  petroleum  locally  known  ns 
Seneca  oil,  and  which  was  used  quite  extensively  by  them 
in  early  days  for  medicinal  purposes.  The  Senecas  fully  under- 
stood that  this  tract  was  reserved  to  them  in  the  sale  to  Robert 
More  if?  at  Big  Tree,  but  this  fact  does  not  appear  from  nn 
examination  of  the  treaty  itself.  At  any  rate,  this  reserve  was 
included  in  a sale  by  Robert  Morris  to  the  Holland  Land  Co 
BO-euJletl,  end  several  mesne  conveyances  transpired  until  bv 
deed  dated  February  28.  1855,  one  rhiloneus  Pattison  became 
the  ostensible  owner  of  n part  thereof.  On  taking  possession 
the  Seneca  Indians  promptly  began  an  action  in  ejectment  against 
lflttison.  A verdict  in  favor  of  the  Indians  was  rendered  by 
KM*  C0/lJt  h tln  Ci,/e  ivas  appealed  to  the  supremo  court  of 

the  state  and  Anally  to  the  court  of  appeals,  both  of  which 
affirmed  the  decision  of  the  trial  court,  ’and  the  Indians  have 
Kiiiee  remained  in  undisturbed  possession.  A written  opinion 
of  the  case  does  not  appear  to  have  been  handed  down,  but 
the  P1  endings,  transcript  of  evidence,  judgment,  and  decree 

n5f+  C0Urt  arg,  gtliJ  on  fll*  in  kittle  Valley,  the  county  sent 

ilia ? ppaufffl2 rnty’  (H* Doc- No<  i59°’ 6M  °fme” 3d  sGss-> 

sec-  41*  42  amended  constitution  of  the  Seneca  Nation, 

1891.  which  provides  for  annual  election  of  councilors  (see,  2). 

9J  Constitution,  supra , see,  3,  See,  too,  New  York  Indian  Code,  supra , 
sec,  72, 

r'2  New  York  Indian  Code,  supra,  gee,  41, 

K/6fd,>  sec.  46,  Although  the  New  York  Indian  Code  expressly  pro- 
vides  for  similarity  In  proceedings  only  insofar  ns  compelling  attendance 


of  witnesses  ig  concerned,  ilio  1893  constitution  provides  for  such  simi- 
larity also  in  jurisdiction  and  proceedings,  (see,  4), 

C4On  the  power  of  the  peacemakers’  courts  of  the  Seneca  Indians  of  the 
Cattaraugus  Reservation,  see  Washburn  v.  Parker,  7 F,  Supp.  120 
(D.  C.  W.  D.  N,  Y,  1934),  In  the  absence  of  congressional  legislation, 
the  federal  courts  lack  jurisdiction  over  internal  questions  relating  to 
property  rights  of  individual  Indians  of  the  Cattaraugus  Reservation 
United  States  v.  Seneca  Nation , 274  Fed,  046  (D.  C,  W.  I).  N.  Y.  1921)  ■ 
Rice  v.  Maybee,  2 F,  Supp.  669  (D,  C W,  D,  N.  Y.  1933). 

The  court  in  Rice  v,  Maybrc,  2 F,  Supp.  669  (D.  C,  W JD.  N,  Y,,  1933) 
described  the  Seneca  government  as  follows- 

ChS*.1?*8  V1C.  Seneca  Indians  adopted  n so-called  “Constitutional 
Wj;t  abolishing  the  ancient  form  of  government  bv  chiefs, 
UIi  forn?,  °I  government  composed  of  Fgislntive. 

/?J  Judiciary  departments.  In  the  judiciary  depart- 
ment it  provided  for  Peacemakers’  Courts  in  which  the  jurisdiction 
woiud  be  the  same  as  in  courts  of  justices  of  the  peace  of  the 
state  of  New  York,  except  in  proof  of  wills,  and  the  settlement  of 
deceased  persons  estates,  in  which  eases  the  Peacemakers  shall 

Ibnt  S -f  V*  'll cASferr<?d  Uy  ,aw-”  u ulm  provided 

■”£  i . ! caafB  of  which  the  Peacemakers  huve  not  jurisdiction 
umy  hi.  heard  before  the  Council,  or  such  courts  of  the  state  of 
New  lork  ns  the  LegislaLire  thereof  shall  permit.”  The  council 
is  the  lawmaking  body.  This  charter  also  provided  that  all  laws 
M,nStrltu  qf  Few*  *ork’, ,not  inconsistent  with  the  provisions  of 
the  clinitiT,  were  to  continue  in  full  force.  This  charter  was 
amended  in  1898  to  provide  that  these,  courts  have  “exclusive 
jurisdiction  In  all  civil  cases  arising  between  Indians  residing  on 

u!Hcy?^,  va*l0IiQ®XCep Ltlj08tl  of  whicb  th0  Surrogate’s  Court  has 
jurisdiction.  Since  the  organization  of  New  York  state,  that 
siiirc  has  written  upon  its  statute  hooks  ninny  laws  relative  to  the 
monagemoiit  of  the  affairs  of  the  Indians  in  these  reservations.  The 
lnman  charter  contemplates  a measure  of  control  bv  the  state 
ka  nf  New  York  state  is  included  in  chapter 

-6  of  the  Consolidated  Laws,  and  among  its  many  provisions  with 
reference  to  the  Seneca  Indians  we  find  that  It  provides  for  a 
1-eu  comakers  Court,  with  “authority  to  hear  and  determine  all 
natters,  disputes  and  controversies  between  any  Indians  residing 
upon  such  reservation,  whether  arising  upon  contracts  or  for 
^n^  ,ai^.?ai1^,arlY  fo,*i  an-V  cncroachnients  or  trespass  on 
ffinwcui  tivated  or  occupied  by  any  one  of  them,  ami  whirl  i 
shall  have  been  entered  nnd  described  in  the  eierk'g  books  of 
iccords  (section  46),  and,  further,  "jurisdiction  * * * to 

near  and  determine  all  questions  and  actions  between  individual 
Indians  residing  thereon  involving  the  title  to  real  estate  on  such 
l~il7uiUonH\A  lt  *1  clear  that  the  provisions  of  the  Indian  charter 
and  this  section  of  the  Indian  Law  include  actions  such  ns  the 
one  at  bar  and  the  action  brought  before  the  Peacemakers’  Court 
Section  o0  of  the  Indian  La\v,  New  York,  provides  for  an  appeal 
from  the  decision  ot  the  Peacemakers’  Court  to  the  council,  which 
the  lawmaking  body  in  the  Indian  reservation.  Here  we  have 
jifrisdlctfon^^  law  ond  the  state  law  purporting  to  confer 

Tkf  Peacemakers’  Court  did  not  originate  with  the  state  It 
was  the  creation  of  the  Indians  themselves.  As  the  court  in 
Mlllkinx  V.  Snow,  supra,  said:  "It  is  an  Indian  court  which  has 
been  recognized  and  given  strength  ami  authority  by  statute.  It 
does  not  owe  its  existence  to  the  state  statute  nnd  is  only  in 
a qualified  sense  a . state  court.”  Matter  of  Patterson  v.  Council 
uf  Seneca  Nation,  245  N.  Y.  433,  157  N,  E,  734,  (p,  671.) 

65  New  York  Indian  Code,  supra,  sec,  60. 

M Amended  Constitution,  supra,  sec.  4, 

& Ibid.,  sec.  5. 
m Ibid,,  sec.  6, 

M Ibid,,  gee.  8. 

Ibid,,  sec,  9, 

01  /6l'rf-,  fiec.  10.  The  statute  (New  York  Indian  Code,  supra.  Art,  4, 
secs,  42,  43)  contains  no  requirement  that  voters  shall  not  have  been 
convicted  of  felonies. 
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The  council  is  given  power  to  make  laws  not  inconsistent  with 
the  Constitution  of  the  United  States,  the  State  of  New  York, 
or  the  Seneca  Nation.*2 

The  constitution  mu 3"  he  altered  or  amended  at  any  time  by  a 
prescribed  process.*3 

B,  TONAWANDA  BAND  OF  SENECAS 

The  government  of  the  Tomiwanda  band  is  separate  and  dis- 
tinct from  that  of  the  rest  of  the  Seneca  Nation.*4 

The  legislative  brunch  of  the  government  of  this  band  is  placed 
in  a council  of  the  chiefs,®3  who  are  apparently  chosen  as  in  the 
days  of  the  Confederate  League  of  the  Iroquois.  The  power  and 
jurisdiction  of  this  council  is  recognized  and  supported  by  the 
Indian  code  of  the  New  York  State  law  “ The  council  is  given 
power  to  pass  bylaws  not  inconsistent  with  this  law  and  is  given 
jurisdiction  over  animal  trespasses,  lands,  and  fences.67 

The  judiciary  appears  to  be  in  the  hands  of  three  peacemakers 
elected  annually  hy  Tonawamla  Senecas;  males  over  21  years  of 
age  may  vote.  Peacemakers  try  eases  involving  local  ordinances 
and  differences  among  Indians,  and  hear  suits  for  divorce. 

Additional  officers  are  a president,  clerk,  treasurer,  and 
marshal. 

C,  ST,  REGIS  MOHAWKS  “ 


The  local  government  of  the  St.  Regis  Mohawks®0  is  covered 
by  a separate  article  of  the  Indian  code  of  the  State  of  New 
York.70  This  permits  and  supports  a local  governmental  unit  of 
three  elected  chiefs,  and  three  sill) eli Lefs,  who  serve  when  the 


Amended  Constitution,  supra , ser.  13,  The  statute  (*wpra.  fn,  61 
Bid.  73}  limits  the  legislative  power  of  the  council  to  the  passing  of  by- 
laws  and  ordinances  relative  to  common  laud,  fences,  trespass  of  animals, 

&Ibid.s  sec.  16,  .. 

(h  cf.  New  York  Indian  Code,  mpr<i,  fn.  40,  which  deals  with  thr 

Tonawanda  Senecas  separately  in  Art.  6. 

“The  Tonawanda  Reservation  now  comprises  hut  7,549  acre?  lying 
partly  In  Erie,  Genesee,  and  Niagara  Counties.  Originally  it  comprised 
upward  of  45,000  acres,  being  a part  of  the  lands  reserved  to  the  Seneca 
Indians  in  the  sale  to  Robert  Morris  at  Big  Tree,  This  reservation  was 
conveyed  to  Thomas  Ludlow  Ogden  and  Joseph  Fellows  by  agreement 
with  the  Six  Nations,  dated  January  10,  1838  (7  Stats.,  050),  and  the 
subsequent  treaty  with  the  Senecas  of  May  20,  1842  (7  Stats.,  586), 
The  lands  embraced  within  the  present  reserve  were  repurchased  from 
Ogden  and  Fellows  for  the  sum  of  $100,000,  in  accordance  with  article  o 
of  the  treaty  With  the  Tonawanda  Indians,  dated  November  5,  1B57 
(11  Stats.,  735),  Title  was  first  taken  in  the  Secretary  of  the  Interior, 
who  hold  the  lands  until  February  14,  1862,  on  which  date,  by  deed, 
they  were  conveyed  to  the  comptroller  of  the  State  of  Now  York  ‘in 
trust  and  in  fee  for  the  Tonawanda  Indians.’  This  settlement  effectually 
extinguished  whatever  preemption  right  the  Ogden  Land  Co.  ever  had  in 
and  to  the  lands  within  this  reservation,”  (XL  Doc,  No,  1590,  63d  Cong,, 
8d  sess,,  1915  p.  12.) 

o*  Ibid  sec  82.  Although  this  section  provides  for  the  filling  or 
vacancies  In  elective  offices  by  the  chiefs  it  does  not  specifically  provide 
that  only  a chief  may  be  elected. 

Ibid.,  sec.  80.  . . , . A__ 

si  See  Memo,  of  C,  E.  Collett,  5 L.  D.  Memo.  D.  J.  236,  May  13,  1935. 

«*  Ibid, 

«n  Subsequent,  to  an  act  of  the  New  York  legislature  in  1791  author- 
izing the  sale  of  waste  lands  In  New  York,  Alexander  McCorab  attempted 
to  purchase  all  lands  between  Lake  Champlain  and  the  St,  Lawrence, 
proposing  to  exclude  a tract  6 miles  square  for  the  St.  Regis  Indians, 
His  offer  was  rejected.  In  1702,  1793.  and  1794,  the  Seven  Nations  of 
Canada,  Iroquois  who  had  sided  with  the  British  in  the  Revolution, 
waited  upon  the  Governor  of  New  York  asserting  their  rights  to  a 
greater  area,  but  without  favorable  results,  In  1796  the  New  York  legis- 
lature authorized  the  Governor  to  appoint  a commission  to  extinguish 
the  Indian  titles  to  lands  In  the  northern  part  of  the  state.  On  May  SI, 
1796  7 Stat.  55,  a treaty  was  made  before  Ogden  as  Commissioner  for 
the  United  States  by  which  the  St.  Regis  Indians  ceded  all  lands  to  the 
United  States  except  an  area  6 miles  square  at  5t.  Regis,  a mile  square 
on  the  Salmon  River,  receiving  $3,200  and  an  annuity  of  $535. 

w New  York  Indian  Code,  supra.  Art,  8. 


o 


chiefs  are  unable  to  do  so.71  One  chief  anti  one  suhehief  me 
elected  each  year,  to  serve  for  a period  of  3 years”  by  male 
Indians  21  or  over  residing  on  the  American  side  of  the  Biter- 
national  boundary,  and  entitled  to  draw  yearly  annuity  money. 

The  three  chiefs  have  power  to  pass  by-laws  not  Inconsistent 
with  law,  relating  to  common  land,  fences  and  animal  trespasses,'* 
have  jurisdiction  over  allotment  of  lands,75  their  consent  is  neces- 
sary for  sales  of  timber,™  and  they  may  hear  differences  arising 
among  Indians  regarding  trespass  and  titles  to  land.  Cl  he  only 
other  elective  office  provided  for  is  that  of  clerk.” 

D.  TUSCARORA  NATION 

The  Tusc-arora  Reservation  is  governed  by  chiefs  of  the 
Tusearora  Nation70  tacitly  recognized  by  the  New  York  code,410 
who  have  been  given  power  to  allot  lands*1  and  control  timber 
sales.83  The  statute  does  not  provide  for  a peacemakers’  court 
on  the  Tusearora  Reservation.  The  statute  provides  no  mecha- 
nism for  election  of  chiefs  and  they  appear  to  be  chosen  by 
ancient  methods. 


appointed  by  the  Governor  who  acts  ns  treasurer 


71  Ibid.,  gee.  109,  110, 

'2ibid.f  sec,  110, 

™ Jbid „ gee.  108. 
uJbid,J  sec,  107. 

™Ibid sec.  102. 

sees,  103,  104. 

77  Jbid.,  sec.  106. 

7 * An  attorney  I* 
and  prosecutor  for  the  band, 

to  *‘T*hc  TtitiCArorn  Reservation  lies  in  Niagara  County  about  0 miles 
northeast  of  Niagara  Falls,  and  contains  6,240  acres.  The  Tusearora  In* 
dians  having  been  adopted  by  the  Iroquois  League  as  one  of  the  Six  Na- 
tions, hy  deed  dated  March  30,  1808,  the  Seneca  Nation  granted  1 square 
mile  (640  acres)  to  the  Tusearora  Indians,  (Liber  1,  folio  56,  Land  Rec- 
ords of  Niagara  County.)  It  is  reported  that  subsequently  the  Holland 
Land  .Co.,  assignee  of  Robert  Morris,  “ratified”  this  grant,  and  gave  to  the 
Tu  sour  or  as  1,280  acres  more,  but  no  record  of  any  paper  title  to  this 
effect  can  be  found.  At  any  rate,  the  Tusearora s occupy  and  claim  these 
lands  as  a part  of  their  present  reserve,  which  are  subject  to  the  pre- 
emption right  of  the  Ogden  Land  Co.  (7  Stat„  560),  although  the  Indians 
deny  this,  basing  their  claim  on  a decree  of  the  State  court  in  Buffalo, 
handed  down  In  1850,  This  suit  resulted  from  an  agreement  with  the 
Federal  Government,  January  15,  1838,  under  which  the  Six  Nations 
were  to  remove  west  of  the  Mississippi  River,  and  in  anticipation  of  their 
removal  tile  chiefs  of  the  Tusearora  Tribe  executed  a deed  to  Thomas 
Ludlow  Ogden  and  Joseph  Fellows,  predecessors  of  the  Ogden  Land  Co., 
conveying  to  said  Ogden  and  Fellows,  as  owners  of  the  preemptive  right, 
the  1.920  acres  last  referred  to.  The  deed  was  placed  in  the  hands  of 
Herman  B.  Potter,  in  escrow,  pending  the  performance  of  certain 
conditions  precedent  to  delivery.  The  expected  removal  failed  to  material- 
ize and  in  1849  Wm.  B.  Chew  et  *1.,  chiefs  of  the  tribe,  instituted  suit 
against  Herman  B.  Potter  and  Joseph  Fellows  (Thomas  L.  Ogden  then 
being  deceased),  looking  to  n surrender  and  cancelation  of  the  deed. 
A verdict  in  favor  of  the  Indians  was  rendered  and  tile  deed  canceled 
hy  the  decree  of  the  court,  which  resulted  only  In  placing  the  matter 
In  statu  quo,  as  far  ns  the  preemptive  right  of  Ogden  and  Follows  was 
concerned,  Tho  execution  of  the  deed  was  mi  admission  of  the  existence 
of  the  preemptive  right,  niid  the  contention  of  the  Indians  that  the  decree 
of  the  court  canceling  the  deed  also  effectually  extinguished  the  light 
of  preemption  in  the  Ogden  people  does  not  appear  well  founded.  The 
records  in  the  case  are  still  on  file  in  the  county  clerk's  office  at  Buffalo. 

About  the  year  1800  a delegation  of  Tusearora  Indians  visited  the 
governor  of  North  Carolina  and  negotiated  u sale  of  their  lands  in  that 
State  for  approximately  $15,000,  which  money  was  deposited  with  the 
United  States  in  trust.  In  1804  Congress  authorized  the  Secretary  of 
War  to  purchase  with  this  money  additional  land  for  these  Indians.  ’With 
those  funds  4,329  acres,  lying  to  the  south  and  east  of  the  1,920  acres 
already  occupied  by  them,  were  purchased  for  the  Tusearora  Indians, 
Title  to  these  lands  was  taken  by  the  Secretary  of  War  in  trust  for  the 
Indians,  but  subsequently  (January  2,  1809)  the  lands  were  conveyed 
directly  to  the  Tusearora  Tribe,  who  now  own  the^fee.  ^(Book  1 A p.  o, 
Niagara  County  eiefk's  office.)”  ~ '7 

1915,  pp.  12— IS, ) 

New  York  Indian  Code,  supra.  Art.  7. 

M Ibid.,  sec,  95, 

83  ibid,,  secs.  96,  98- 


(H.  Doc.  No,  1590,  63rd  Cong.,  3d  sess„ 
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NEW  YORK  INDIANS 


E,  ONONDAGA  NATION 

The  governing  body  of  the  Onondaga  Nation  appears  to  be  a 
council  of  chiefs  chosen  and  installed  according  to  dictates  of 
ancient  tradition.  This  body  is  recognized  by  inference  by  the 
Indian  code  of  the  New  York  State  law.85  It  baa  jurisdiction 
to  lease  lands  with  the  consent  of  the  agent,84  and  its  consent  is 
necessary  before  timber  may  be  removed, 85  It  also  settles 
disputes  among  Indians. 

F,  CAYUGA  NATION 

The  Cayuga  Nation m has  no  reservation  of  its  own,87  but 
maintains  a tribal  organization  of  chieftains,  four  chiefs  form- 
ing the  governing  body,  with  headquarters  on  the  Cattaraugus 
Reservation.®* * * * * * * 8 

G.  SHINNECOCK  INDIANS 

The  Sh innocock  Indians,08  occupying  the  450-acre  Shinnecoek 
Reservation  on  Long  Island,  have  always  been  distinct  and 

63  Ibid.,  Art.  3,  sec.  22,  23,  and  24, 

“The  Onondaga  Reservation  contains  G,100  acres  and  is  located  in 

Onondaga  County  about  fi  miles  south  of  the  city  of  Syracuse.  Prior 

to  1793  thiis  reservation  embraced  something  over  65,000  acres.  March 
11  of  that  year,  however,  the  Indians  sold  over  three  fourths  of  their 
reservation  to  the  State,  and  by  subsequent  treaties  in  1795,  1817.  and 
1822  the  reservation  was  reduced  to  its  present  area.  Under  State  laws 

these  Indians  are  authorized  to  lease  land  owned  or  possessed  by  indi- 
viduals, and  small  areas  within  the  reservation  are  so  leased.  The 
lands  within  this  reservation  are  not  covered  by  the  claim  of  the  Ogden 
Land  Co,”  (H,  Doc,  No,  1590,  Q8d  Cong.,  3d  som„  1915,  p.  12.) 

**/bid.,  sec,  24. 

sc  Ibid,,  sec.  22. 

8*By  the  Treaty  of  February  27,  1789,  the  Cayuga  Nation  sold  certain 
lands  to  the  State  of  New  York,  reserving  only  100  square  miles  around 
Cayuga  Lake,  a small  parcel  on  Seneca  River,  and  a square  mile  at 
Cayuga  Ferry,  These  reservations  were  later  sold  to  the  state,  on 
July  27,  1795.  The  larger  portion  of  the  Cayugns  has  removed  to  the 
west  of  the  Mississippi,  but  approximately  200  remain  in  Now  York. 
They  live  for  the  most  part  with  the  Senecas,  but  a few  are  with  the 
Tonawandas. 

BT  For  reference  to  the  reservation  of  the  Cayuga  and  Seneca  who 
removed  to  Indian  Territory,  see  Chapter  23, 

®8  The  Cayugas  are  not  treated  by  the  New  York  Indian  Code. 

8S  There  are  about  100  persons  belonging  to  this  tribe. 


separate  from  the  Iroquois  League,  although  at  one  time  it  is 
said  they  paid  tribute  to  the  Mohawks. 

The  New  York  Indian  code  provides  for  lire  election  of  three 
trustees  by  the  adult  males  who  have  lived  on  flu*  Sliinnecock 
Reservation  for  6 months  prior  to  the  election  date/1 02 * *  These 
trustees  have  authority  over  tribal  land  and  timber  matters.” 
Authority,  however,  is  vested  in  the  justices  of  the  peace  in 
the  town  of  Southampton  to  pass  on  leases  of  tribal  lands 
proposed  by  the  trustees" 

H,  FOOSEPATUCK  INDIANS 

About  a dozen  families  were  reported  in  1930  to  occupy  the 
50-acre  Foosepatuck  Reservation  on  Long  Island.”  There  appear 
to  be  no  extant  statutes  specifically  relating  to  this  reservation, 
which  had  its  origin  in  a grant,  by  Governor  William  Smith  in 
1700.°°  Lund  matters  are  managed  by  a board  of  trustees,  elected 
annually  in  April,®5 *  under  authority  of  the  “General  Provisions'’ 
of  the  New  York  State  Indian  law,®7 


“The  Shinnecoek  Reservation,  containing  some  450  acres,  is  located 
on  n neck  of  lnucl  running  Into  Shiniieccirk  Bay,  Long  Island.  Southamp- 
ton was  an  early  colonial  town,  established  in  the  seventeenth  century, 
nnd  the  town  trustees  negotiated  with  “Shinnecoek,*'  chief  of  the  tribe, 
for  a sale  of  the  lands.  Tribal  tradition  has  it  that  tbe  chief  sold  out 
to  the  whites  and  skipped  with  the  money.  While  this  docs  not  comport 
with  accepted  ideas  of  the  honesty  and  integrity  of  aboriginal  chiefs,  yet 
it  is  a matter  of  record  that  the  town  trustees  of  Southampton  in  the 
early  days  gave  a lease  for  n thousand  years  to  the  Shinnecoek  Indians 
covering  some  3,600  acres,  known  as  the  Shinnecoek  Hills  and  Shinnecoek 
Neck.  Matters  stood  thus  until  about  tbe  middle  of  the  nineteenth 
century,  when  the  town  had  developed  to  such  tin  extent  that  a more 
satisfactory  arrangement  was  desired.  Accordingly,  in  1859  the  state 
authorized  the  town  trustec-s  to  negotiate  with  the  Indians  for  a cession 
of  their  leasehold  estate.  An  agreement  was  reached,  under  whileh  the 
Indians  * surrendered  the  hills,  In  exchange  for  which  they  received  in 
fee  Shinnecoek  Nock/,  (If.  Dac.  No.  3590,  03d  Cong.,  3d  sess.,  1915, 
P,  13.) 

t»o  New  York  Indian  Code,  supra.  Art,  9. 

Ibid,,  sec,  120. 

02  Ibid.,  secs.  121,  122. 

83  Ibid,,  sec,  121, 

M Report  on  the  Shinnecoek  and  Poosepatuck  Indian  Reservations  in 
Relation  to  the  Reorganization  Act,  by  Allan  G.  Harper,  January,  1936 
(Indian  Office  flies), 

K Ibid. 

Ibid. 

07  New  York  Indian  Code,  $upraf  Art.  2. 
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The  laws  governing  the  Indians  *>£  Oklahoma  are  so  volumi- 
nous that  analysis  of  them  would  require  a treatise  in  itself. 
In  fiiet,  two  treatises  have  already  been  written  011  the  subject, 
and  at  least  two  more  are  in  the  course  of  preparation*  No 
attempt,  therefore,  will  be  made  in  this  volume  to  deal  in  rntnuta 
with  this  mass  of  legislation  or  with  the  thousands  of  state 
and  federal  eases  in  which  that  legislation  is  applied  and  con- 
strued. It  must  l»o  recognized,  however,  that  in  many  respects 
the  statutes  and  legal  principles  discussed  in  other  chapters  of 
this  work  as  generally  applicable  to  Indians  of  the  United 
States,  also  apply  to  Oklahoma  Indians,  while  in  other  respects 
Oklahoma  Indians,  or  certain  groups  thereof,  are  excluded  from 
the  scope  of  such  statutes  and  legal  principles.  In  order  to 

1 Mills,  Oklahoma  Indian  Land  Laws  (2d  ed,  1024)  ; Bledsoe,  Indian 
Land  Laws  (2d  od,  1013), 


clarify  the  scope  of  the  laws,  decisions,  uml  rulings  discussed 
in  other  chapters  of  this  work,  it  is  therefore  deemed  upproprh 
ate  to  survey  the  most  important  fields  in  which  Oklahoma 
Indians  have  received  distinctive  treatment  and  which  present 
distinctive  legal  problems. 

These  fields  include  enrollment,  property  laws  affecting  the 
Five  Civilized  Tribes,  taxation,  and,  among  the  Osnges,  ques 
lions  of  head-rights,  competency,  wills,  and  leasing.  In  each 
field  our  effort  will  be  to  note  how  far  principles  generally  appli- 
cable to  Indians  are  applicable  or  inapplicable  in  Oklahoma, 
rather  than  to  explore  the  distinctive  problems  of  the  various 
Oklahoma  tribes,  many  of  which  are  still  unsettled  by  the  courts. 

Before  proceeding  to  this  survey,  however,  it  is  useful  to  pass 
over,  in  brief  review,  the  historical  background  out  of  which 
tlic  peculiarities  of  Oklahoma  Indian  law  emerge. 


SECTION  1.  OKLAHOMA  TRIBES 


Reference  is  sometimes  made  to  the  Five  Civilized  Tribes  (the 
Cherokees,  Choctaws,  Chicknsaw&i  Creeks  and  Seminoles),  and 
the  Osages,  as  if  they  were  the  only  tribes  resident  in  the  State 
of  Oklahoma,3  In  fact,  the  Indian  tribes  residing  in  the  state 
include  also  the  Cheyenne,  Arapaho,  Apache,  Comanche,  Kiowa, 
Caddo,  Delaware*  Wichita,  Kaw,  Otoe,  Tonka wn,  Pawnee,  Ponca, 
Shawnee,  Ottawa,  Qunpaw,  Seneca,  Wyandotte,  Iowa,  Sac  and 
Fox,  Kiekapuo  and  Pottawatomie 


2 Former  Com  in  lag  loner  of  Indian  Affairs  Leuyp  cites  a blunder  by 
a Congressman  who  drafted  an  amendment  which  excepted  from  Its  oper« 
at  ion  “the  Indiana  of  the  Indian  Territory”  out  of  which  the  State 
of  Oklahoma  was  later  carved,  and  of  its  passage  hy  the  House  of  Repre- 
sentatives in  the  belief  that  the  Five  Civilized  Tribes  were  the  only 
Indiana  in  the  Territory.  Lenpp,  The  Indian  and  His  Problem  (1910), 

P Act  of  June  18,  1934.  gee.  18,  48  Slat.  984,  986,  which  excluded 

front  its  provisions  these  tribes  in  the  State  of  Oklahoma.  The  tribes 
in  Oklahoma  ..umber  not  leas  than  100,000  members.  (Hearing*  before 
the  Comm,  on  Ind,  Aff.  on  H.  R,  6234,  74th  Cong.,  1st  sess,.  1935,  p.  *) 
There  am  72,000  members  of  the  Five  Civilized  Tribes,  of  whom  about 
28,000  are  half  to  full-blood  (ibid,  p,  90).  The  Osages  number  over 
3 300,  of  Which  about  650  are  full-bloods  (ibid,  p.  113).  The  remaining 
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Many  genu  ml  statutes  are  expressly  made  inapplicable  to 
the  Five  Civilized  Tribes4  or  the  Osages  5 or  to  these  nations 
and  the  Osages0  or  to  all  tribes  in  Oklahoma.7  Congress  lias 
passed  many  special  laws  for  Oklahoma  tribes,  especially  for 
the  Five  Civilized  Tribes  and  the  Osages.8 


akin*  of  Oklahoma  number  about  19,000,  of  which  about  70  percent 
p of  half  or  more  Indian  blood.  (Hearings  before  the  Comm,  on 
d,  Aff.  on  S,  2047.  74th  Cong*  1st  sess„  1935,  p.  23,) 

4 Act  of  .Tulv  81,  1 882,  22  Slat,  179,  IL  S,  2133,  25  IJ.  8,  C.  264  ; Act  of 
unary  6,  1883,  22  Stat,  400;  Act  of  August  9f  1888,  25  Stat,  392,  ‘Jo 

* Act  of  June  24,  1938,  sec.  lf  52  Stat.  1037,  25  U.  §.  <\  162a. 

0 Act  of  June  25,  1910,  sec.  83,  36  Slat.  855,  863,  25  V.  8.  C.  3jJ  i 
milarly,  amendment  by  the  Act  of  February  14(  2913,  37  Stat,  b<3, 
9.  Also  see  Act  of  June  30,  1919,  see-  1,  41  Stat*  3,  9,  25  U._S  C.  383, 
lich  is  also  inapplicable  to  tho  Cbippewas  of  Minnesota  and  the  Menom- 


ps  or  Wisconsin.  M „ 

f Act  of  June  18.  1934,  sec,  13,  48  Stat.  984,  988,  25  U,  S,  C.  473. 

' See  other  sections  of  this  chapter.  On  Five  Civilized  Tribes  also 
, Act  0f  March  1,  1907.  34  Stat.  lOlB,  1027,  25  U-  S.  C,  199  ; Act  of 
lv  24  1922  42  Stat.  552,  675,  20  IT.  S,  C,  124.  For  an  example  of 
ipccinl  law  applying  to  lessor  known  Oklahoma  tribes  see  Act  of  June 
1919  sc  17  41  Stilt.  3.  20.  2o  U,  S.  C.  123  ((junpiiw  Agency). 
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SPECIAL  LAWS  RELATING  TO  OKLAHOMA 


SECTION  2,  REMOVAL 


l*Vw  iif  lilt****  tribes  wort*  iiuligeinms  to  this  pari  of  I lit- 
cimnlry.  It  was  to  Oklahoma,  originally  “Indian  Territory/' 
Mint  Indians  residing  on  lands  deni  rod  fur  other  purposes  mi- 
grated df  wore  moved  by  the  United  States  Government* 
Attorney  General  Daugherty v>  described  the  conditions  under 


='  See  Clisipt*1!'  sec-.  4.  Trlhen  were  moved  to  Oklahoma  from  the 
At  hint  k*  Henhniml.  iimiiy  portions?  of  the  Midille  Went,  and  even  ;1H  far 
mirth  as  western  New  York,  tllenflngs  before  the  Comm,  on  Inti.  AfT., 
on  H It,  <52:i4 , 74fh  Uong5i  1st  kiwm.,  .1935,  (>.  0. ) The  Attorney  tb-neial 
said  : 

The  Clierokees  were  among  the  most  powerful  of  the  aboriginal 
nniiunH.  and  m-eupiefl  the  prineltmt  part  of  the  conn  try  now  com- 
prising the  Stiites  «»!'  North  a ml  Smith  Carolina,  Georgia.  Alabama, 
mid  Tennessee.  It  wits  ns  the  result  of  several  treaties  that  they 
n-llnquisliril  that  great  domain  and  were  filially  wealed  in  eom= 
paratively  limited  territory  now  occupied  hv  them,  mid  which  was 
a crop  led  hy  them  an  nn  exchango  for  the  territory  they  had 
abandoned  and  ceded  to  the  Uuit«*<f  States. 

Tile  territory  thus  accepted,  file  United  HtMvs*.  by  , repruited 
treat ies,  pledges  its  faith  shall  be  a ‘'Permanent  homo”  (treaty 
28  May,  1828.  preiunhli*.  7 »it ..  HI  I ) to  the  Cherokee*,  and  “be 
mid  remain  theirs  forever'*  (Ibid).  and  gun  rani  ion  them  “tile 
Hiiiet  and  pea*  eahlc  poHx««s*ion  nf  thoir  coitairy.*’  and  that  li  shall 
be  convoyed  hi  them  by  patent  subject  to  the  single  condition  that 
the  lands  ceded  shall  “revert  in  the  United  Slates"  in  case  tile 
rndiau  grantees  slinil  become  extinct  or  shall  abandon  them. 
(Treaty  12fii  April.  1834.  7 Kbit.  414;  net  28  May.  18311,  sec.  3, 
4 Spit.,  411.)  (Cited  in  IP  Op.  A.  G.  42,  43-44  (1  887  i . ) 

1,1 34  Op.  A.  G.  273  (1024).  On  the  history  nf  the  Cherokee  removal 
net*  n Op.  A.  G.  320  (ISni  I ; Haldrn  v,  Joy.  17  Wall.  211  ( 1872).  Kinney, 
A Continent  Cost — A Civilization  Won  (1037).  pp.  27-80.  UIwushck  the 
agitation  for  the  removal  of  Indians,  Schtneckehier,  The  CHHer-  of  Indinh 


wlilcli  ( Ik’  Five  (,’i vilizcd  Tribes  migrated  to  Oklahoma  in  the 
ISSOVs: 

When  tht*  .southern  portion  of  the  United  States,  oast 
of  tlie  Mississippi,  was  settled,  the  iibcive-ineiifinned  tribes 
I Cherokees,  Choctaws,  Chickasaw*.  Greeks,  and  Semi 
doles J wore  occupying  and  claiming  ownership  nf  nil  Him 
territory. 

By  treaty  and  the  use*  of  a degree  of  force  in  instances, 
the  tribes  agreed  to  take  tip  their  abode  farther  west,  out 
of  the  way  of  the  white  man,  on  the  hind  that  was  after- 
ward designated  as  Indian  Territory.  It  was  a part  of 
the  consideration  for  the  removal  that  they  should  possess 
the  said  land  unmolested  forever  as  an  Independent  people 
Willi  tlieir  own  forms  nf  government  and  should  not  ill  all 
future  time  he  embarrassed  by  having  extended  around 
them  the  lines  of,  or  by  having  placed  over  them  the  juris- 
diction of  ft  Territory  or  State,  or  liy  being  encroached 
upon  by  the  extension  in  any  way  of  the  limits  of  an 
existing  Territory  or  State. 

The  westward  migration  of  these  and  other  tribes  lias  been 
considered  elsewhere.11 

Affairs,  Its  History.  Activities  and  Organization  (1027).  pp.  90— 142. 
dl&ousses  the  history  of  the  Five  Civilized  Tribes,  Indian  Territory  and 
Oklahoma.  On  removal  of  Indians  to  Oklahoma,  see  also  ibid,,  pp.  28-38. 
And  see  Fnromiin,  Indian  Removal,  The  Eiuigrntiou  of  the  Five  Civilized 
Tribes  of  Indians  (1032)  ; Lumpkin,  Removal  of  the  Clmrokec  Indians 
from  Georgia  (1907). 

11  Chapter  3.  sec,  4B.  and  Chapter  15.  see.  0. 


SECTION  3.  SELF-GOVERNMENT  ** 


Various  ftuii mill’s  of  tribal  self-government  and  nf  terri- 
torial Integrity  ware*  made  to  induce  the  Indians  to  sign  “re- 
moval" treaties.  The  Supreme  Court  in  the  case  of  Atlantic 
and  Parif<'  Railroad  Co  Miami/  v.  .1  fin  flu*  described  some  of 
the  guarantees : 

* * * a reference  to  some  of  tlie  treaties,  under  which 

it  [the  Indian  Territory]  is  held  hy  the  Indians,  indicates 
that  it  stands  in  an  entirely  different  relation  to  the 
United  States  from  other  Territories,  and  that  for  most 
purposes  it  is  to  he  considered  as  an  Independent  country. 
Thus  in  the  treaty  of  December  29,  183a,  7 Stab  478,  with 
the  Cherokeos,  whereby  tlie  United  States  granted  and 
conveyed  by  patent  to  tin*  Cherokees  a portion  of  this 
territory,  the  United  States,  in  article  5,  convennnfed 
and  agreed  that  tlie  land  ceded  to  tile  Cherokees  should 
‘Mn  mi  future  time,  without  their  consent,  be  included 
within  the  territorial  limits  nr  Jurisdiction  of  any  State 
or  Territory”  ; and  by  further  treaty  of  August  16,  1840 
0 Stat.  871,  provided  (Art.  1 ) '‘that  the  lauds  now  occupied 
by  the  Cherokee  Nation  shall  lie  secured  to  the  whole 
Cherokee  people  for  tlieir  common  use  and  benefit,  and  a 
patent  shall  be  issued  for  the  same."  So,  too.  by  treaty 
with  the  Choctaws  of  September  27,  1830,  7 Stat,  333, 
granting  a portion  of  the  Indian  Territory  to  them,  the 
United  States  (Art,  4)  seemed  to  the  -‘Choctaw  Nation 
of  Red  People  (he  jurisdiction  and  government-  of  all 
the  persons  and  property  that  may  he  within  their  limits 
west,  so  that  no  Territory  or  State  shall  ever  have  the 
right  to  pass  laws  for  the  government  of  tin*  Clioctaw 
Nation  of  Red  People  and  tlieir  dcseondants,  ami  that 
no  part  of  tlie  land  granted  shall  ever  he  embraced  in 
any  Territory  or  State;  but  the  United  States  shall 
forever  secure  said  Choctaw  Nation  from,  niul  against, 
all  laws  except  such  as  from  time  to  time  may  be  enacted 
in  tlieir  own  national  councils,  not  inconsistent,"  etc. 
And  in  a treaty  of  March  24,  1832,  7 Rtat.  360.  with  the 
Creeks  ( Art.  14) , the  Creek  country  west  of  the  Mississippi 


See  Chapter  7.  and  Chapter  9,  sec.  HA  and  B. 
13  1G5  U.  S.  413  (1897), 


was  solemnly  guaranteed  to  those  Indians,  “nor  shall 
any  State  or  Territory  over  have  a right  to  pass  laws  for 
the  government  of  such  Indians,  hut  they  shall  be  allowed 
to  govern  themselves,  so  far  as  may  be  compatible  with 
the  general  jurisdiction  which  Congress  may  think  proper 
to  exercise  over  them.’1 

Under  the  guaranties  of  these  and  other  similar  treaties 
the  Indians  have  proceeded  to  establish  and  carry  on  inde- 
pendent governments  of  their  own,  enacting  and  executing 
their  own  laws,  punishing  their  own  criminals,  appointing 
their  own  officers,  raising  and  expending  their  own  rev- 
enues. Their  position,  ns  early  as  1855,  is  indicated  by 
the  following  extract  from  the  opinion  of  this  court  in 
Mackey  v.  Com,  IS  How,  100,  103; 

“A  question  has  been  suggested  whether  the  Oliero^ 
kee  people  should  he  considered  or  treated  as  a foreign 
state  or  territory.  The  fact  that  they  are  under  the 
Constitution  of  the  Union,  and  subject  to  acts  at  Com 
gross  regulating  trade,  is  n sufficient  answer  to  the 
suggestion,  They  are  not  only  within  oitr  jurisdiction, 
lmt  the  faith  of  the  nation  is  pledged  for  their  protec- 
tion. In  some  respects  they  boar  the  same  relation  to 
the  Federal  Government  ns  a Territory  did  in  its  sec- 
ond grade  of  Government  under  the  ordinance  of  1787, 
Rucli  Territory  passed  its  own  laws,  subject  to  the 
approval  of  Congress,  and  its  inhabitants  were  subject 
to  the  Constitution  and  acts  of  Congress.  The  princi- 
pal difference  consists  in  the  fact  that  the  Cherokees 
enact  tlieir  own  laws,  under  the  restriction  stated, 
appoint  their  own  officers,  and  pay  their  own  expenses. 
This,  however,  is  no  reason  why  the  laws  and  pro- 
ceedings of  the  Cherokee  territory,  so  far  ns  relates 
to  rights  claimed  under  them,  should  not  lie  placed 
upon  the  same  footing  as  other  Territories  in  the 
Union.  It  is  not  n foreign,  but  a domestic  territory — 
a Territory  which  originated  under  our  Constitution 
and  laws.” 

Similar  language  is  used  with  reference  to  these  Indians 
in  Holden  v,  Joy,  17  Walk  211,  242.  * * * (Pp.  435= 

437) 
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Practically  all  of  the  Oklahoma  tribes  were  well  organized 
when  they  moved  to  the  Indian  Territory,  and  in  the  new  land. 

* * * They  maintained  complete  government*;  par- 

ticularly in  the  East,  five  tribe  areas:  they  had  their 
own  schools,  their  own  legislative  assemblies,  their  own 
courts.  And  they  did  the  job  well.  Under  nil  the  condi- 
tions they  made  a record  which  would  have  been  credit- 
able to  any  municipality  or  State  in  this  country,14 

Certain  of  the  Five  Civilized  Tribes  adopted  the  political 
forms  of  the  white  world,15  and  administrative  rulings  and  opin- 
ions have  frequently  upheld  their  power  of  self-government.10 


14  Hearings  before  the  Cotnm.  on  Ind.  Aff..  on  *5,  2047,  74th  Cong.,  1st 
sess„  1935,  p,  10,  With  the  exception  of  the  Semhioles,  all  the  Five 
Civilized  Tribes  had  written  mid  printed  constitutions  and  laws, 
Scliineckebtar,  The  Office  of  Indian  Affairs,  Its  History,  Activities  a ml 
Organization  (1927),  p,  127.  But  see  Leupp.  The  Indian  and  His 
Problem  (1910),  p.  332. 

1E  J.  Collier,  4 Indians  at  Work  No,  21  (June  15,  3937),  p.  1. 

w A few  opinions  exemplify  this  view. 

The  Attorney  General  in  advising  the  Secretary  of  the  Treasury  that 
a national  hank  cannot  lawfully  be  established  at  Muscogee,  a town 
in  the  territory  of  the  Creek  Nations,  said  ‘ 

The  right  of  the  Creek  Nation  to<  govern  itself,  so  carefully 
gun ided  and  protected  by  these  treaties,  is  a_  right  founded  nil 
a consideration  of  great  value,  moving  directly  from  the  Creek 
Nation  to  Hie  United  States,  ami  the  faith  of  the  latter  Is  pledged 
for  tlie  protection  of  the  Creeks  In  all  Hie  rights  secured  ro 
them  by  the  treaties  mentioned.  (ID  Op,  A,  G.  342,  344 
(1889),) 

The  Supreme  Court  In  'Turner  V.  United  States,  248  U.  3«_>4  (1910), 
said  - 

Tlie  Creek  or  Muskogee  Nation  or  Tribe  of  Indians  had.  iu 
1890,  n population  of  10,000,  Subject  to  the,  control  of  Congress, 
they  then  exercised  within  a defined  territory  the  powers  of  a 
sovereign  people ; having  a tribal  organization,  their  own  system 
of  laws,  and  n government  with  the  usual  branches,  executive, 
legislative,  and  judicial.  The  territory  was  divided  into  six 
districts  i and  each  district  was  provided  with  a judge, 
(Pp.  354—350.) 

The  Supreme  Court  in  the  ease  of  Marlin  V.  Leieallcn , 270  V,  S»  58, 
60-8f  (1928),  said: 

For  many  years  the  Creeks  maintained  a government  of  their 
own  with'  executive  legislative  and  judicial  branches.  They 
were  located  iu  the  Indian  Territory  and  occupied  a large  dis- 


Irict  which  belonged  to  Hie  tribe  as  a community.,  not  to  the 
members  severally  or  ns  tenants  in  common.  The  situation  was 
file  same  with  the  t’herokees.  Choctaws,  Chii kasha  ws  and  8emi- 
Holes,  who  with  the  Creeks  were  known  as  the  jiye  civilized 
tribes.  Ail  were  under  the  guardianship  of  the  United  states 
and  within  territory  over  which  it  had  plenary  jurisdiction, 
thus  enabling  it  to  exercise  full  control  over  them  and  their 
districts  whenever  it  perceived  a need  therefor,  [htepnens  v, 
rrlterokcc  Nation.  174  V.  S.  445.  483.  et  seT  ; Cherokee  Nation  v, 
Uch cock.  187  U,  S.  294,  305.  et  seq.  1 In  the  begin* in?  and 
,r  a lung  period,  during  which  the  districts  wore  widely  sepa* 
i .i  fed  from  whin*  communities,  the  United  Slates  refrained  in 
iho  main  from  exerting  Its  power  of  control  and  left  much  to 
the  tribal  governments.  Accordingly  the  tribes  framed  and  put 
in  force  various  laws  which  they  regarded  as  adapted  to  their 
situations,  including  laws  purporting  to  regulate  descent  ana 
distribution  [Bledsoe’s  Indian  Land  Laws,  2d  ed-,  pp  .640-043 1 
and  to  exclude  persons  who  were  not  members  Ifom  Sharing  in 
tribal  lands  or  funds,  I Ferryman's  Creek  Laws  1800,  c-  7 ; 
McKellop’s  Creek  Laws  1893,  o.  22 ; Cherokee*  Intermarriage 
Cases.  203  U-  8.  7G,j 

The  Supreme  Court  in  tin*  ease  of  JITorrf*  v,  Hitchcock,  194  U.  B, 
384,  388-389  (1904),  per  Mr.  Justice  White,  said: 

While  it  Is  unquestioned  that  by  the  Constitution  of  the  United 
States  Congress  is  vested  with  paramount  power  to  regulate 
commerce  with  the  Indian  tribes,  yet  it  is  also  undoubted  that 
in  treaties  entered  into  with  the  Chickasnw  Nation,  the  right 
of  that  tribe  to  control  the  presence  within  the  territory  as- 
signed to  it  of  persons  who  might  otherwise  he  regarded  as 
intruders  has  been  sanctioned,  and  the  duty  of  the  United  htates 
to  protect  the  Indians  “from  aggression  by  other  Indians  nnd 
while  persons,  nut  subject  to  their  jurisdiction  and  laws,  lias 
also  been  recognized.  Arts.  7 and  14,  Treaty  June  22,  l8Do,  11 
Ktnt.  Gil  ; Art.  8.  Treaty  April  28,  I860,  14  Spit.  769,  And 
It  ig  not  disputed  that  under  the  authority  of  these  treaties  the 
Chickasaw  Nation  has  exercised  the  power  to  attach  conditions 
to  the  presence  within  its  borders  of  persons  who  might  other- 
wise not  lie  entitled  to  remain  within  the  tribal  territory. 

Also  se«  brief  submitted  by  Commissioner  of  Indian  Affairs  relating 
to  power  of  Congress  over  Indians — Hearings  before  the  Comm,  on 
Ind,  AfL»  Uni  led  States  Senate,  73d  Congress,  2d  sess,,  on  S,  2755  and 
S.  3645,  pt.  2 (1934).  pp.  268,  269-270;  IS  Op.  A,  G,  34  (1884)  ; 
Treaty  of  June  34,  3866,  Art,  X,  14  Stat,  785,  788 ; Reports  of  the 
Cumin,  of  Inti.  All.  (1888).  pp,  113,  114;  (1889).  p,  202;  (1890),  pp.  89, 
90;  (1891),  vol.  I,  pp,  240=241. 

Excerpts  from  the  constitution  of  thr»  Cherokees,  are  contained  ill 
Cherokee  Nation  v.  Journey  cake,  155  U.  S.  196  (1894),  For  a decision 
holding  that  certain  lands  were  “occupied”  by  the  Cherokee  Nation 
for  the  purpose  of  criminal  and  taxing  jurisdiction  see  United  States 
v.  Hoff  era,  23  Fed.  058  (D.  C,  W,  D-  Ark,,  1885).  In  executing  treaties, 
the  view  of  the  United  States,  and  not  of  the  Cherokee  council  governs 
federal  action,  16  Op.  A.  G,  404  (1879). 


SECTION  4.  GOVERNMENT  OF  INDIAN  TERRITORY 


As  ti  result  of  the  adherence  of  the  Five  Civilized  Tribes  to  the 
Confederacy  during  the  Civil  War,  the  President  of  the  United 
States  was  empowered  to  abrogate  existing  treaties  with  these 
Indians.17  Accordingly  during  1866  new  treaties  were  negotiated 
with  each  of  the  tribes,18  For  the  purpose  of  forming  a federated 
Indian  government  of  the  tribes,  certain  identical  provisions 
were  inserted  In  each  treaty/*  Though  the  plan  failed  to  ma- 
terialize,20 the  territory  intended  to  be  thus  organized  became 
known  as  the  Indian  Territory,” 

Soon  it  was  apparent  that  the  seclusion  and  isolation  which 
the  Indians  sought  was  to  be  disturbed,  Land-hungry  whites 


« Act  of  July  5,  1862,  12  Stat,  512,  528. 

2*  For  further  details,  see  Chapter  3,  sec.  4 I Chapter  8,  see,  11  ; pro- 
visions in  some  of  the  treaties  for  the  removal  by  the  United  Slates 
Government  of  freedmen  from  Iho  Indian  Territory  were  not  fulfil  led 
(The  Chickasaw  Freodmen,  193  U.  S.  115,  126  (1904))  : and  provisions 
for  the  granting  of  tribal  membership  and  other  rights  to  freedmen  were 
often  not  complied  with  by  the  tribe  or  completed  after  n long  delay. 
See  Ward  well,  A Political  History  of  the.  Cherokee  Nation  (1938),  p. 
331.  The  history  of  the  litigation  and  legislation  regarding  the  freecl- 
men  of  the  Cherokee  Nation  is  discussed  in  Choetriie  and  Chickasaw 
Nations  v.  United  States,  81  C,  Cls.  63  (1935),  which  cites  many  leading 
cases.  Also  see  KeetoOwuh  Society  v.  Lane,  41  App.  B.  C,  319  (1914), 
See  Mills,  op.  cit pp,  2-3, 

MJD!d„ps3, 

21  /6fd.  The  reduced  Indian  Territory  after  the  separation  of  Okla- 
homa Territory  was  described  by  metes  and  hounds  in  the  Act  of  May 
2,  1890,  secs  29,  26  Stat.  81,  93.  Also  see  Chapter  T,  sec.  8, 


O 


overflowed  into  flic  Indian  Territory  nml  reached  about  a quarter 
of  a million  at  the  beginning  of  the  last  decade  of  the  nine- 
teenth century  “ Despite  treaty  obligations,  many  "whites 
strongly  desired  to  substitute  their  own  methods  of  government 
for  ( ]iose  of  the  tribes.  In  part  this  was  due  to  the  fact  that 
Indian  laws  and  courts  had  no  jurisdiction  over  the  white  set- 
dors-"*  and  die  Indian  Territory  became  the  refuge  for  criminals 
from  neigh  boring  states.  By  the  Act  of  May  2,  1890, 54  a portion 
of  the  Indian  Territory  was  created  into  the  Territory  of  Okla- 
homa, This  act  provided  that  until  after  the  adjournment  of  the 
first  territorial  assembly  the  provisions  of  the  compiled  laws 
of  Nebraska  with  respect  to  probate  courts  and  decedents,  so 
far  as  locally  applicable  and  consistent  with  the  laws  of  the 
United  States  and  that  act,  should  be  iu  force  in  the  Territory 
of  Oklahoma.  The  net  also  provided  that  as  to  the  portion  of 
the  former  Indian  Territory  comprising  the  lands  of  the  Five 
Civilized  Tribes,  and  lands  occupied  by  other  tribes  and  certain 
other  lands  described  in  the  net,  the  laws  of  Arkansas,  as  pub- 
lished in  Mansfield’s  Digest  for  1884,  including  descent  and  dis- 
tribution, should  be  operative  therein  until  Congress  should 
otherwise  provide,  insofar  as  those  laws  were  not  locally  in- 


3 34  Op.  A.  G.  275  (1924). 

23  See  Leak  Glove  Manufa.  Co.  v.  Needles,  69  Fed.  68  (C.  C.  A.  S,  1895). 
§>  20  St«t,  81.  For  a discussion  of  the  provisions  of  this  law  relating 
to  courts,  see  Chapter  18.  roc.  4 and  Chapter  19,  Sees,  2B  and  6, 
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SPECIAL  LAWS  RELATING  TO  OKLAHOMA 


i(”ihir  nor  in  toijfliet  with  any  law  of  Congress  or  the  pro- 
visions of  tho  lie*:. 

Undoi'  ih(!  proviHlims  of  this  art  tin*  legislature*  of  The  Terri 
lory  of  Oklahoma  (luring  Us  first  session,  which  expired  on 
Decern  her  24,  passed  lawn  of  descent  or  succession,  which 

became  effective  on  Unit  date.  Concerning  the  laws  of  that 
portion  of  the  Indian  Territory  which  continued  to  he  so  dcsig- 
nafed,  Assistant  Anorney  General  for  the  Interior  Department, 
later  Associate  Justice  of  the  Hi iprenn*  Court  of  the  United  Slates, 
Vnn  Devon  ter,  in  :i  u opinion  dated  Oelolier  10,  189S,  after 
pointing  out  that  tin?  laws  of  descent  and  distribution  of 
Arkansas  were  in  conflict  with  the  provisions  of  the  General 
Allotment  Act  ret  erred  to  above,  held  Unit  such  laws,  under  the 
LHfjti  Ad  were  “inapplicalile  ’ to  the  estates  of  Indian  allottees 
in  tin*  Indian  Territory  and  therefore  thill  fliu  laws  of  Kansas, 
as  provided  in  the  General  Allotment  Act  did  not  apply  to  the 
Qunpaw  tribe,  The  Arkansas  law,  under  the  Act  of  tS!>()  applied 
to  the  Indians  of  that  tribe.  After  this  preliminary  legislation, 
in  1893  Congress  inaugurated  n policy  of  terminating  the  tribal 
existence  and  government  of  the  Five  Civilized  Tribes  and  allut- 
ing  their  lands  in  severalty.22  Agreements  were  negotiated 
hy  the  Dawes  Commission  with  each  of  the  trilies  In  order 
to  carry  out  these  objectives/11  The  Supreme  Court  has  do* 
scribed  this  condition  and  the  resulting  legislation  in  the  case  of 
Marlin  v.  LneaUrn; ar 

In  time  tho  tribes  came,  through  advancing  settle- 
ments, to  be  surrounded  by  a large  and  increasing  white 


3r‘  Ac?fc  of  March  3=  1803,  see.  10,  27  Shit.  612.  646, 
m Ew  parte  Webb . 225  U,  S,  <363  (1012). 

2t  276  U.  S.  68  (1628),  The  court  rstrtliHahud  in  1880  had  Jurisdiction 
of  all  often aos  committed  in  the  Indian  Territory  against  any  of  tin- 
laws  of  the  United  States,  not  punishable  with  death  ur  imprisonment 
at  hard  labor.  On  the  offenses  Covered,  see  In  re  Mill**  136  U.  S.  263 
(1860);  In  re  Mayfield,  Petit  inner,  141  U.  S.  107,  114  (1801),  The 
court  also  possessed  jurisdiction  over  all  * 1 vli  eoiuroversjc-s  where  the 
amount  Involved  wan  $100  or  more,  except  win- re  both  pintles  were 
members  of  Indian  tribes. 

An  to  what  constitutes  n marriage  under  the  laws  or  tribal  customs 
of  any  Indian  nil r ion  within  the  inimnlng  of  the  Act  of  May  2,  ISUO, 
e,  182,  sen.  38,  20  St  at.  81,  68,  gee  Carney  v.  Chapman,  247  U.  S,  102 
(1618).  In  Lent:  Glove  Mann  fact  mint/  Co.  v.  Needles . On  Ked.  68 
(C,  C.  A,  8,  1805),  tbo  Circuit  Court  of  Appeals,  in  interpreting  tho 
Act  of  May  2,  i860,  sec.  29,  26  Stut.  81,  93.  said  : 


Also  see  Adkins  v,  Arnold , 235  B.  S.  417  (1014)  ; Jtotnca  v.  Patterson, 
274  U.  8.  644  (1027)  ; Sanger  v.  Plow,  48  Fed.  152  (C.  C.  A.  8,  1891)  * 
Bln  plan?;  v.  Incorporated  Town  of  Muskogee,  117  Fed.  125  (O.  C A 
S,  1602), 

For  a detailed  account  of  the  history  of  the  courts  sec  An  nicy  v,  Ains- 
worth, 180  U.  S.  253  (1001), 

For  other  eases  interpreting  this  law  see  United  States  v.  Pritlffeon , 
153  U.  5.  48  (1801)  ; Alba-in  V,  United  States,  162  U,  8,  406  (1890)  ; 


populiitlmi.  ninny  nf  the  whites  entering  their  districts 
mid  living  there— Home  ns  tenant  farmers,  stock  growers 
Sind  merchants,  and  others  ns  mere  adventurers.  The 
United  Slates  then  perceived  a need  for  making  u larger 
use  of  its  powers,  {llvvkmun  v.  United  Siatv*\  2 24  IT.  8. 
413,  431-435;  Rtecinorv  v.  Hrady,  235  U,  S,  441,  446,] 
Wlifit  if  did  in  that  regard  lias  a bearing  on  the  questions 
before  stated.  (P.  01) 

By  an  act  of  March  1,  1SS9,  e.  333,  25  StaL  783,  a special 
court,  was  established  for  the  Indian  Territory  and  given 
jurisdiction  of  many  offenses  against  the  United  States 
find  of  certain  civil  eases  where  not  wholly  between  per- 
sons of  Indian  blood.  By  nil  act  of  May  *2,  1890,  e.  182, 
^ 2U-31,  2(j  SfaL  03.  that:  jurisdiction  was  enlarged  and 
several  general  statutes  of  the  State  of  Arkansas,  pub- 
lished in  Mansfield's  Digest,  were  put  in  force  in  the 
Territory  so  far  as  not  locally  inapplicable  or  in  conflict 
with  laws  of  Congress;  but  these  provisions  were  re- 
nt rioted  hy  others  to  the  effect  that  tho  courts  of  each  tribe 
should  retain  exclusive  jurisdiction  of  all  cases  wholly 
between  members  of  the  tribe,  and  that  the  adopted 
Arkansas  statutes  should  not  apply  to  such  eases.  By  an 
act  of  March  3, 1893,  c.  209,  * 10,  27  Star,  045,  u commission 
to  the  five  civilized  tribes  was  created  and  specially 
authorized  to  conduct  negotiations  with  each  of  the  tribes 
looking  to  the  allotment  of  a part  of  its  lands  among  its 
members,  to  some  appropriate  disposal  of  the  remaining 
lands  and  to  further  adjustments  preparatory  to  the  dis- 
solution of  the  tribe.  By  an  act  of  June  7,  1897,  e.  3,  30 
Stut,  83-84,  the  special  court  was  given  exclusive*  jurisdic- 
tion of  ill!  future  eases,  civil  and  criminal,  and  the  laws 
of  (he  United  States  and  the  State  of  Arkansas  in  force  in 
the  Territory  were  made  applicable  to  “all  persons  therein, 
irrespective  of  race,”  but  with  the  qualification  that  anv 
agreement  negotiated  by  the  commission  with  any  of  the 
five  civilized  tribes,  when  ratified,  should  supersede  us  to 
such  tribe  any  conflicting  provision  in  the  act.  By  an 
ac  t of  June  28,  1S9S,  e.  517,  §§  26  and  28,  80  Stut.  405,  the 
enforcement  of  tribal  laws  in  the  special  court  was  for- 
bidden and  the?  ID. lull  courts  were  abolished. 

Thus  the  congressional  ciituM  incuts  gradually  came  to 
the  point  where  they  displaced  the  tribal  laws  and  put 
in  force  in  the  Territory  n body  of  laws  adopted  from  the 
statutes  of  Arkansas  and  intended  to  reach  Indians  as 
well  an  white  persons,  except  as  they  might  be  inapplicable 
in  particular  situations  or  might  be  superseded  as  to  any 
of  the  five  civilized  tribes  by  future  agreements,  (Fp. 
01—62. ) 

By  the  Act  of  April  2S»  .1004, 29  it  was  provided  that : 

All  the  laws  nf  Arkansas  heretofore  put  in  force  in  the 
Indian  Territory  are  hereby  continued  and  extended  in 
their  operation,  so  as  to  embrace  all  persons  and  estates  in 
said  Territory,  whether  Indian,  freedmen,  or  otherwise, 
and  full  and  complete  jurisdiction  is  hereby  conferred  upon 
the  district  courts  in  said  Territory  in  the  settlements 
of  all  estates  of  decedents,  tho  guardianships  of  minors 
and  incompetents,  whether  Indians,  freedmen,  or  other- 


Rnymond  v.  Raymond,  83  Fed.  721  (C,  C,  A,  8.  1897)  ; McCullough  v. 
Smith,  243  Fed.  823  (0.  C.  A.  8,  1917).  The  statute  did  not  empower 
the  court  to  entertain  an  action  against  the  Choctaw  Nation,  Thebo  v. 
Choctaw  Tribe  of  Indians,  GO  Fed.  872  (C.  C.  A.  8,  1805)  ; nor  repeal  the 
Act  of  Februnry  38,  1888  (20  Stftt  30).  Gmoen  v.  Harley,  56  Fed,  973 
(C.  C.  A,  S,  1896) . For  an  analysis  of  what  cases  might  be  considered 
in  exclusive  jurisdiction  of  the  tribal  court,  see  Crabtree  v Madden 
54  Fed.  426  (C.  C,  A.  8.  1S93). 

68  33  Stat.  573,  see.  2, 
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SECTION  5,  STATEHOOD 


The  virtual  dissolution  of  the  tribal  governments  in  the  Indian 
Territory  cleared  the  way  for  the  creation  of  another  state. 
Accordingly  on  June  10,  1906, 09  an  net  was  passed  making  possi- 
ble the  admission  into  the  Union  of  both  Indian  Territory  and 
Oklahoma  Territory  as  the  State  of  Oklahoma.  This  so-called 


o 

ERJC 


enabling  act  has  been  well  summarized  by  the  Supreme  Court  in 
Jefferson  v,  Fink; 80 

By  the  enabling  act  of  Juno  10,  1006,  c,  3335,  34  Stat. 
207,  provision  was  made  for  admitting  into  the  Union 

30  247  TL  s.  288,  262  (1018). 

At  the  time  of  the  enabling  act  there  was  a large  population  of  Indians 
in  the  Indian  Territory,  hut  a imnh  larger  population  of  whites. 


Acf  of  Juno  16.  moo,  34  Stnt,  267. 
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TERMINATION  OF  TRIBAL  GOVERNMENT- — FIVE  CIVILIZED  TRIBES 


both  the  Territory  of  Oklahoma  mid  the  Indian  Territory 
ns  the  State  of  Oklahoma.  Each  Territory  had  a distinct 
body  of  local  lawn.  Those  in  the  Indian  Territory,  ns  we 
have  seen,  had  been  put  in  force  there  by  Congress.  Those 
in  the  Territory  of  Oklahoma  had  been  enacted  by  the 
territorial  legislature,  Deeming  it  better  that  the  new* 
State  should  come  into  the  Union  with  a body  of  laws 
applying  with  practical  uniformity  throughout  the  State, 
Congress  provided  in  the  enabling  act  (§  13)  that  “the 
Inws  in  force  in  the  Territory  of  Oklahoma,  as  far  ns  npplb 
cable,  shall  extend  over  and  apply  to  said  State  until 
changed  by  the  legislature  thereof,”  and  also  (§23)  tlmt 
*l;ill  laws  in  force  in  the  Territory  of  Oklahoma  at  the 
time  of  the  admission  of  said  State  into  the  Union  shall 
be  in  force  fhrouyhoat  said  State,  except  as  modified  or 
changed  by  this  act  or  by  tlie  constitution  of  tlie  State,” 
The  people  of  tlie  State,  taking  the  same  view,  provided  in 
their  constitution  (Art.  25,  § 2)  tlmt  fall  laws  in  force 
in  the  Territory  of  Oklahoma  at  the  time  of  the  admission 
of  the  State  into  tlie  Union,  which  are  not  repugnant  to 
this  Constitution,  and  which  are  not  locally  inapplicable, 
shall  be  extended  to  and  remain  4n  force  in  the  State  of 
Oklahoma  until  they  expire  by  tlieir  own  limitation  or 
are  altered  or  repealed  by  law."  (I*p-  292-293.) 

It  should  he  noted  that  the  act  expressly  provides  that  federal 
authority  over  the  Indian#  should  in  no  way  be  impaired;  nor 
should  the  property  rights  of  the  Indians  be  limited,3’ 

On  November  10,  1907,  the  Territory  of  Oklahoma  and  the 
Indian  Territory  were  admitted  Into  the  Union  ns  the  Stale  of 
Oklahoma  under  tin*  enabling  act  passed  by  Congress  on  June 
10,  IDOti,3-  as  amended  by  the  Act  of  March  4,  1U07,ja  The  en- 
abling net  and  the  constitution  of  tlie  new  state  united  ill 
declaring  that,  with  curtain  exceptions,  not  material  here,  “the 


Joplin  Mercantile  Co . v.  United  States,  230  TJ,  S,  581,  044-540  (1015), 
Under  section  14  of  tile  Curtis  Act  of  June  28,  1808,  30  Stat,  405,  409. 
towns  had  bean  organized  and  wore  growing  rapidly,  nnd  much  of  the  land 
bud  boon  allotted. 


Allotments  to  the  members  uf  tin*  various  Indian  tribes  in 
Oklahoma  had  been  substantially  completed  at  tin*  time  of  tin* 
dmissiiin  of  Oklahoma  to  statehood.  * * * (Bledsoe,  Indian 

.and  Laws,  (2d  ed.,  3013),  p,  37.) 


m Under  gees,  16  and  20  of  the  Oklahoma  Enabling  Act  the  state 
took  the  place  of  the  United  States  in  regard  to  a prosecution  for  adul- 
tery, commenced  in  Indian  Territory  hi\  one  of  the  temporary  courts  of 
the  United  States,  and  all  essential  parts  of  the  prosecution  passed  to 
the  state.  Southern  Surety  Co.  r.  Qkla,f  241  TJ.  S.  582  (1916). 

” 34  Stat.  267. 


laws  in  force  in  the  Terrirory  of  Oklahoma”  ut  the  lime  of  tlie 
stute'H  admission  should  he  in  force  throughout  the  statu  and 
that  the  “courts  of  original  jur  indict  ion  of  such  State”  should 
be  the  successors  of  "nil  courts  of  original  Jurisdiction  of  said 
Territories.”  Tlie  laws*  uf  the  Territory  uf  Oklahoma  which 
were  thus  put  in  force  “throughout”  I lie  new  state  included 
comprehensive  provisions  for  the  administration  of  estates  of 
decedents,  the  appointment  of  guardians  of  minors  and  incom- 
petents, and  the  management  and  sale  of  their  property.  In  the 
territory  of  Oklahoma  this  jurisdiction  was  vested  in  probate 
courts  and  by  the  constitution  of  the  new  state  tlmt  Jurisdiction 
was  committed  to  the  county  courts.3'* 

The  general  condition  existing  in  the  State  of  Oklahoma  ut 
the  time  of  its  admission  to  the  Union  has  been  described  as 
follows:  * 

Oklahoma,  with  1,300,1)00  population,  became  a Shite 
on  November  10,  1907,  upon  a pledge  contained  in  her 
constitution  that  she  would  never  question  the  jurisdic- 
tion of  the  Federal  Government  over  the  Indians  and  tlieir 
lauds  or  its  power  to  legislate  by  law  or  regulation 
concerning  their  rights  or  property.  Immediately  she  lmd 
a delegation  in  Congress  and  ut  once  began  a determined 
campaign  for  further  repeal  of  tlie  laws  enacted  for  the 
protection  of  the  Indians.  The  main  argument  employed 
was  that  the  Indians  were  competent  to  care  for  tlieir 
property  and  needed  no  legislative  protection  against  im- 
provident?*!; that  the  State  could  be  trusted  to  afford  them 
all  the  protection  they  required  and  that  Federal  guard’ 
kinship  and  supervision  should  cease,  as  an  Interference 
with  the  personal  privileges  and  rights  of  citizens  of 
Oklahoma.  * * * 

This  fight  * * * resulted  in  the  enactment  of  a law 

oil  May  27,  1908,  effective  July  27,  3008,  repealing  the 
restrictions  on  tlie  sale  of  n large  class  of  land,  including 
all  homesteads  of  freed  men  and  of  mixed  bloods  of  less 
tlmn  half  blood,  freeing  from  restrictions  all  told  over 
9.720,000  acres.  It  provided  also  that  all  homesteads,  as 
well  as  all  lands  from  which  restrictions  against  sale 
wore  removed,  should  become  taxable  the  same  as  lands 
of  white  people,  whether  sold  by  the  allottee  or  not.  This 
lute  act  violated  the  terms  of  the  agreement  made  with 
the  Indium*  under  which  the  homesteads  of  the  Creeks 
and  the  allotments,  or  parts  thereof,  of  the  Choctaw  and 
other  tribes  were  exempted  from  taxation  for  a given 
period.  (The  American  Indian,  by  Warren  K.  Moorebead, 
the  Andover  Press,  Andover,  Mass.,  p.  142.) 


*3  34  Stnt.  1286. 

3«Seg  Stewart  v.  Keyes,  295  TJ.  S.  403  (1935),  pet.  for  rehearing  den,, 
290  U,  S.  6C1  (1935). 

® Quoted  from  fleiiriiigs  before  the  Comm,  on  Ind,  Aff.,  House  of  Reprc’ 
yOrttatives,  74!b  Cong.,  let  aess,,  on  H,  R.  6234  (1935),  pp,  71-72. 


SECTION  6.  TERMINATION  OF  TRIBAL  GOVERNMENT— FIVE  CIVILIZED  TRIBES 


The  Commission  to  the  Five  Civilized  Tribes,  first  known  as 
the  Dawes  Commission,  prepared  the  groundwork  for  the  ter- 
mination of  the  tribes  by  procuring  agreements  with  the  several 
nations  relative  to  the  allotment  of  their  lands,*8  Commissioner 
Collier  has  said : 

* * * the  time  came  when  the  pressure  of  white  popu- 

lation made  inevitable  a break  up  of  the  Indian  territory, 
n break-up  of  the  Indian  ownership  of  that  vast  domain. 
That  break-up  was  sought  through  allotting  the  land  in 
several  tv.  In  addition  the  tribal  governments  were  prac- 
tically abolished  by  statute.  And  the  tribal  treasures 
were 'amalgamated  with  the  United  States  Treasury,  but 
the  fundamental  technique  was  allotting  the  lands  in 


3S  Bee  sec,  8.  The  work  of  this  commission  is  described  in  34  Op.  A.  G. 
275  (1024),  and  In  Woodward  v.  DcGraffenried}  238  U,  S.  284  (1015). 

Hearings  before  the  Sen,  Comm,  on  Ind.  Aff.,  United  States  Senate, 
74th  Cong,  1st  sess,,  on  S.  2047,  1935,  pp,  10-1 V.  Also  see  secs,  4-5, 


severalty  and  tlmt  was  done  and  at  various  times  restric- 
tions wore  lifted  and  methods  were  applied  in  various 
parts  of  the  State  different  from  those  applied  to  the  tribes 
in  the  West.  And  there  grew  up  roughly  two  bodies  of 
Indian  law,  one  affecting  the  five  tribes  and  largely  the 
Usages,  the  other  affecting  the  tribes  of  the  West,  and 
who  had  mostly  come  from  the  plains  area. 

The  termination  of  the  tribal  governments  is  described  by 
Ex-Commissioner  of  Indian  Affairs  Leupp : 88 

* * * by  Buecessive  acts  of  Congress  the  Five  Civilized 

Tribes  were  shorn  of  their  governmental  functions ; their 
courts  were  abolished  and  United  States  courts  estab- 
lished; their  chief  executive  officers  were  made  subject 
to  removal  by  the  President,  who  was  authorized  to  fill 


5"  The  Indian  and  His  Problem  <1910).  It  should  be  noted  that  the 
termination  of  tribal  government  was  finally  effectuated  by  agreements 
with  the  interested  tribes.  See  secs,  SA-SD^ 
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by  ;ipjMiiiitiin-nf  rlie  vimmcies  finis  created  ; provision  was 
made  for  the  supersession  of  their  tribal  schools  liy  a 
public  school  system  maintained  by  general  taxation  : their 
trilml  taxes  were  abolished  ; the  sale  of  tlielr  public  build - 
nigs  and  lands  was  ordered;  their  legislatures  were  for 
hidden  to  remain  in  session  more  than  thirty  days  in  any 
one  year;  and  every  legislative  act,  ordinance  and  resolu- 
tion was  declared  invalid  unless  if  received  the  approval 
of  t lie*  President,  The  only  present  shadow  or  fiction  of 
the  survival  of  the  tribes  as  tribes  is  their  grudging  recog- 
nition till  all  their  property,  nr  the  proceeds  thereof,  can 
he  distributed  among  tile  individual  members.  As  one 
of  the  federal  judges  luis  summed  If  up,  tills  is  "n  con 
tiinianee  of  the  tribes  in  mere  legal  effect,  just  as  In  many 
States  corporations  are  continued  ns  legal  entities  after 
they  have  ceased  to  do  business  and  are  practically  dis- 
solved. for  the  purpose  of  winding  up  their  affairs,’* 
(Pp.  330-337,) 

Tile  Act  of  June  28,  1SJJH*  commonly  known  as  the  Curtis  Act, 
abolished  tribal  courts  **  and  declared  Indian  law  unenforceable 
in  federal  courts.4-  The  Supreme  Court  hi  the  case  of  Motrin 
v,  Hitchcock  *2  explained  the  purpose  of  the  Curtis  Act  in  regard 
to  one  of  the  Five  Civilized  Tribes ; 

Viewing  the  Curtis  Act  in  the  light  of  the  pi'cviuits 
decisions  of  tills  court  and  the  dealings  between  the  Clnek- 
hhuws  and  the  United  States,  we  are  of  opinion  that 
one  of  the  objects  occasioning  the  adoption  of  that  act 
by  Congress,  having  in  view  the  peace  and  welfare  of  the 
Chlcknsaws,  was  to  permit  the  continued  exercise,  by 
the  legislative  body  .of  tile  tribe,  of  such  a power  as  is 
here  complained  of,  subject  to  a veto  power  In  the  Presi- 
dent over  such  legislation  as  a preventive  of  arbitrary  and 
injudicious  action.  (F.  303,) 

l}y  agreement, 48  or  statute,  44  provisions  were  made  for  the 
termination  of  the  tribal  governments  by  March  4,  1906,  at  the 
latest.  It  was  thought  that  by  that  time  the  tribal  land  would 
be  allotted.  However,  the  necessity  for  the  continuance  of  the 
tribes  became  apparent  before  the  date  set  for  their  demist*  and 
the  Joint  Resolution  of  March  % 1906, provided  for  the  continu- 
ance of  tribal  existence  and  government  of  these  tribes  until  the 
distribution  of  the  tribal  property  “unless  hereafter  otherwise 
provided  by  law."  The  next  month  a comprehensive  law  was 
passed  covering  nil  the  tribes. 

The  Act  of  April  26,  1006, 40  provided  for  the  final  disposition 
of  the  affairs  of  the  Five  Civilized  Tribes.  It  provided  for  the 
completion  by  the  Secretary  of  the  Interior  of  the  enrollments  of 
the  tribal  members,  one  set  comprising  the  freedmen  and  the  sec= 
ond  file  remaining  members.  It  empowered  the  President  of  the 
United  States  to  remove  the  principal  chief  of  the  Choctaw, 


s"  30  Stat,  490.  Tile  coiistitutkmuHty  of  this  net  wag  uphold  in 
Ftcyhen*  v,  Cherokee  Nation.  174  U,  S,  445  (1801))  ; Cherokee  Nation  V 
Hitchcock,  187  U,  S,  1294  (190.2). 

4,1  Sec,  28, 

41  See.  26, 

42  194  U.  S,  384  (1904), 

w Choctaw-Chickasaiv  Agreement  hi  the  Act  of  June  28,  1898,  30 
Slat,  495,  512;  Creek  Agreement  of  March  1.  1001 . pur.  46,  01  Slut. 
861,  872;  Cherokee  Agreement  in  the  Act  of  July  1,  1902,  .«e<\  63 
32  Stnt,  736,  725. 

44  Act  of  March  3,  1903,  gee,  8 (Seminole),  32  Stat.  082  1008. 

*•34  Stat.  822, 

4,5  34  Stat,  137. 


Cherokee,  Creek,  or  Seminole  tribe,  or  the  governor  of  the  Chicka- 
saw tribe  for  failure  to  perform  his  duties,  and  to  * flli  any  va- 
i-;mry  arising  from  removal,  disability  or  death  of  the  incumbent, 
by  appointment  of  a citizen  by  blood  of  the  tribe.”  The  Secretary 
of  the  Interior  was  granted  considerable  power  in  regard  to  tribal 
affairs  including  control  of  tribal  schools,41  the  collection  of 
tribal  revenues™  and  funds,41*  sale  of  certain  tribal  lands,  build- 
ings and  Other  property  of  flic  tribes/-*  and  the  per  capita  distribu- 
tion of  tribal  funds.61  Section  27  provided  that  the  lands  of 
the  I1  lie  Civilized  Tribes  upon  tlieir  dissolution  “shall  be  held 
in  trust  by  the  United  States  for  the  use  mid  benefit  of  the 
Indians  of  each,  of  the  tribes  *‘und  tlieir  heirs*’  as  shown  by 
the  filial  rolls. 

Section  28  provided  for  the  continuance  of  tribal  existence  and 
the  present  tribal  governments  with  limited  powers.  Their 
actions  were  made  subject  to  the  approval  of  the  President  of 
the  United  States.*2 

Mr.  Justice  Van  Devariter  hi  the  case  of  Southern  Surety  Com - 
puny  v.  Oklahoma 05  described  the  formation  of  the  State  of 
Oklahoma  and  contrasted  it  with  the  previous  government  of 
the  Territory  by  Congress; 

By  reason  of  the  conditions  arising  out  of  the  presence 
of  the  Five  Civilized  Tribes  no  organized  territorial  gov- 
ernment was  ever  established  in  the  Indian  Territory.  Up 
to  the*  time  it  became  a part  of  the  State  of  Oklahoma  it 
was  governed  under  the  immediate  direction  of  Congress, 
which  legislated  for  it  in  respect  of  many  matters  of  local 
or  domestic  concern  which  In  u State  are  regulated  by  the 
state  legislature*  and  also  applied  to  it  many  laws  dealing 
with  subjects  which  under  the  Constitution  are  within 
Federal  rather  than  state  control.  In  what  was  done 
Congress  did  not  contemplate  that  this  situation  should  be 
of  long  duration,  but  on  the  contrary  that  the  Territory 
Should  be  prepared  for  early  inclusion  in  a State.  Courts 
designated  as  “United  States  courts’*  were  temporarily 
established  and  invested  with  a considerable  measure  of 
civil  and  criminal  jurisdiction,  and  there  was  also  provision 
for  beginning  public  prosecutions  before  subordinate  mag= 
ist rates.  There  being  no  organized  local  government,  such 
prosecutions,  regardless  of  their  nature,  were  commenced 
and  conducted  In  the  name  of  the  United  States,  and  in 
taking  ball  bonds  it  was  named  ng  the  obligee. 

The  Enabling  Act,  June  16,  1906,  e,  3385,  34  Stat,  267; 
March  4,  1907,  c.  2911,  ibid.  1286,  prodded  that  the  new 
Slate  should  embrace  the  Indian  Territory  as  well  as  the 
Territory  of  Oklahoma.  It  contemplated  that  tlie  State, 
by  its  constitution,  would  establish  a system  of  courts  of 
its  own,  and  provided  for  dividing  the  State  into  two  dis- 
tricts and  creating  therein  United  States  courts  like  those 
in  other  States,  The  temporary  courts  were  to  go  out  of 
existence  and  this  made  it  necessary  to  provide  for  the 
disposition  of  the  business  pends  n_  .before  them  in  various 
stages.  (Fp,  584-585,) 


4f  Bee.  10. 

‘0  Sec.  11. 

49  Sec.  18. 

» Secs,  12  and  15. 

See.  17. 

r,sFor  examples  see  statement  of  D,  H.  Johnston,  Governor  of  th  i 
Chickasaw  Nation,  relating  to  tribal  affairs,  Ft.  14,  Survey  of  Indians 
in  the  United  States  (1931),  pp.  5352=5305,  and  of  Ben  Dwight,  Chief  of 
the  Choctawe,  ibid.,  pp,  6371-5389. 

63  241  U,  S.  582  (1916). 


SECTION  7.  ENROLLMENT— FIVE  CIVILIZED  TRIBES 


The  general  policy  of  the  Federal  Government  for  n number 
of  years  had  been  to  bring  about  the  allotment  in  severalty  of 
tribal  property  with  certain  restrictions  upon  alienation,  and  to 
confer  citizenship,  state  and  national,  upon  allottees.31  The 


64  See  Chapter  3,  sec.  4G ; Chapter  4,  sec.  11 ; Chapter  11,  see.  1. 


Dawes  Commission,  appointed  by  virtue  of  the  Act  of  March  3, 
1893/'6  had  Undertaken  to  negotiate  with  the  Five  Civilized  Tribes 
for  just  such  a purpose.  However,  after  three  years  of  nttempt- 

Act  of  March  3,  1803,  27  Stat,  012,  045,  supplemented  bv  Act  of 
March  2,  1895,  28  Stat.  910,  939. 
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lg  to  reach  ueretMiients  with  the  Indians  which  would  provide 
ir  allotment  in  severalty,  Congress  despaired  of  receiving  volun- 
iiry  action  and  directed  the  Commission,  in  the  following  para- 
rnplis  of  the  Act  of  June  10,  1HW'A  to  prepare  rolls  of  the  tribes : 

That  said  cuiiniiissioii  is  further  authorized  and  directed 
to  proceed  nt  once  to  hear  and  determine  the  application 
of  all  persons  wlio  may  apply  to  them  for  citizenship  in 
any  of  said  nations,  and  after  such  hearing  they  shall 
determine  the  right  of  such  applicant  to  be  ho  admitted 
and  enrolled:  Provided^  however.  That  such  application 
shall  he  made  to  such  Coimnisaioners  within  three  months 
after  the  passage  of  this  Act.  The  said  commission  shall 
decide  nil  such  applications  within  ninety  days  after  the 
same  shall  be  made.  That  in  determining  all  such  applica- 
tions said  commission  shall  respect  all  laws  of  the  se\ern 
nations  or  tribes,  not  inconsistent  with  the  laws  of  the 
United  Staten,  and  all  treaties  with  either  of  said  nations 
or  tribes,  and  shall  give  due  force  and  effect  to  the  rolls, 
usages  and  customs  of  each  of  said  nations  or  tribes: 
Ami  provided  further.  That  the  rolls  of  citizenship  of  the 
several  tribes  as  now  existing  are  hereby  confirmed,  and 
nnv  person  who  shall  claim  to  be  entitled  to  be  added  to 
said  rolls  as  if  citizen  of  either  of  said  tribes  and  whose 
rigid  l hereto  has  either  been  denied  or  not  acted  upon, 
or  any  citizen  who  may  within  three  months  from  and 
after  the  passage  of  this  Act  desire  such  citizenship,  may 
apply  to  the  legally  constituted  court  or  committee  desig- 
nated hv  the  several  tribes  for  such  citizenship,  and  such 
court  or  committee  shall  determine  such  application  withm 
thirty  days  from  the  date  thereof. 

In  the  performance  of  such  duties  said  commission 
shall  have  power  and  authority  to  administer  oaths,  to 
issue  process  for  and  compel  the  attendance  of  witnesses, 
and  to  send  for  persons  and  papers,  and  all  depositions 
and  affidavits  and  other  evidence  in  any  form  whatsoever 
heretofore  taken  where  the  witnesses  giving  said  test  1- 
inonv  are  dead  or  now  residing  beyond  the  limits  of  said 
Territory,  and  to  use  every  fair  aud.  reasonable  means 
within  their  reach  for  the  purpose  of  determining  the 
rights  of  persons  claiming  sneli  citizenship,  or  to  protect 
anv  of  said  nations  from  fraud  or  wrong,  and  the  rolls 
so  prepared  by  them  shall  be  hereafter  held  and  considered 
to  be  tlm  true  and  correct  rolls  of  persons  entitled  to  the 
rights  of  citizenship  in  said  several  tribes:  Provided,  That 
if  the  tribe,  or  any  person,  be  aggrieved  with  the  decision 
of  the  tribal  authorities  or  the  commission  provided  for 
in  this  Act,  if  or  he  may  appeal  from  such  decision  to  the 
United  States  district  court : Provided*  hoircvct\  That  the 
appeal  shall  he  taken  within  sixty  days,  ami  the  judgment 
of  the  court  shall  be  final,  . 

That  the  said  commission,  after  the  expiration  of  six 
months,  shall  cause  a complete  roll  of  citizenship  of  each 
of  said  nations  to  be  made  up  from  their  records,  and  add 
thereto  the  names  of  citizens  whose  right  may  be  con- 
ferred under  tins  Act,  ami  said  rolls  shall  he,  and  are 
hereby,  made  rolls  of  citizenship  of  said  nations  or  tribe, 
subject,  however,  to  the  determination  of  the  United  States 
courts,  as  provided  herein. 

The  commission  is  hereby  required  to  file  the  lists  of 
members  as  they  finally  approve  them  with  the  Commis- 
sioner of  Indian  Affairs  to  remain  there  for  use  os  the 
final  judgment  of  the  duly  constituted  authorities.  And 
said  commission  shall  also  make  a roll  of  freedmcn  en- 
titled to  citizenship  in  said  tribes  and  shall  include  their 
names  in  the  lists  of  members  to  be  filed  with  the  Com- 
missioner of  Indian  Affairs.  And  said  commission  is  fur- 
ther authorized  and  directed  to  make  a full  report  to 
Congress  of  leases,  tribal  and  individual,  with  the  area, 
amount  and  value  of  the  property  leased  and  the  amount 
received  therefor,  and  by  whom  nucl  from  whom  said  prop- 
erty is  leased,  and  is  further  directed  to  make  a full  and 
detailed  report  ns  to  the  excessive  holdings  of  members 
of  said  tribes  and  others. 

It  is  hereby  declared  to  be  the  duty  of  the  United  States 
to  establish  a government  in  the  Indian  Territory  which 


m 2D  Stat.  323,  839=340,  Al^o  see  Act  of  July  I,  1898,  30  Stat,  573, 
591 ; Act  of  March  3,  1901.  Ml  gtat.  1058,  1077. 


will  rectify  the  many  inequalities  and  discriminations  now 
existing  ill  said  Territory  and  afford  needful  protection  to 
the  lives  and  property  of  all  citizens  and  residents  thereof. 

The  following  further  provisions  regarding  enrollment  were 
made  the  next  year  in  the  Act  of  June  7,  1897 : T 

That  said  commission  shall  continue  to  exercise  all 
authority  heretofore  conferred  on  it  by  law  to  negotiate 
with  the  Five  Tribes,  and  any  agreement  made  by  it  with 
any  one  of  said  tribes,  when  ratified,  shall  operate  to 
suspend  any  provisions  of  this  Act  if  in  conflict  therewith 
as  to  said  nation:  Provided , That  the  words  ‘Tolls  of  citi- 
zenship,” as  used  in  the  Act  of  June  tenth,  eighteen  hun- 
dred and  ninety-six,  making  appropriations  for  current 
and  contingent  expenses  of  the  Indian  Department  mid 
fulfilling  treaty  stipulations  with  various  Indian  tribes 
for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred 
and  ninety-seven,  shall  be  construed  to  mean  the  lust  au- 
thenticated rolls  of  each  tribe  which  have  been  approved 
by  the  council  of  the  nation,  and  the  descendants  of  those 
appearing  on  such  rolls,  and  such  additional  names  and 
their  descendants  as  have  been  subsequently  added,  either 
by  the  council  of  such  nation,  the  duly  authorized  courts 
thereof,  or  the  commission  under  the  Act  of  June  tenth, 
eighteen  hundred  and  ninety-six.  And  nil  other  names 
appearing  upon  such  rolls  shall  he  open  to  investigation 
by  such  commission  for  a period  of  six  months  after  the 
passage  of  this  Act.  And  any  name  appearing  on  such 
rolls  anti  not  confirmed  by  the  Act  of  June  tenth,  eighteen 
hundred  and  ninety-six,  us  herein  coustrued,  may  be 
stricken  therefrom  by  such  commission  where  the  party 
affected  shall  have  ten  days  previous  notice  that  said  com- 
mission will  investigate  and  determine  the  right  of  such 
party  to  remain  upon  sneli  roll  as  a citizen  of  such  nation  ; 
Provided , aiao.  That  any  one  whose  name  shall  be  stricken 
from  the  roll  liv  such  commission  shall  have  the  right  of 
appeal,  ns  provided  in  the  Act  of  June  tenth,  eighteen 
hundred  and  ninety-six. 

The  determination  of  Congress  to  proceed  with  allotment  with- 
out the  consent  of  the  tribes  found  expression  in  the  Act  of  June 
2St  1808, 68  commonly  called  the  Curtis  Act.**  This  act  contained 
elaborate  stipulations  regarding  enrollment,  providing  for  two 
rolls  for  each  of  the  Civilized  Tribes,  one  tracing  rights  through 
former  slaves,  called  the  Freedmen  roll  * the  other  tracing  such 
rights  through  Indian  blood,  called  tlie  Indian  roll,00  for  making 
the  rolls  descriptive  of  the  persons  thereon01  and  for  making 
them  “alone  constitute  (he  several  tribes  which  they  repre- 
sent.” 02 


=*  Act  of  June  7,  1897,  30  Stat.  62,  84. 

*"30  Stat.  495. 

en  The  tribes  bitterly  opposed  this  act,  which  was  strongly  advocated 
by  the  Commission  to  the  Five  Civilized  Triboa.  Mills,  op,  cit . p.  8. 

Act  of  April  21,  1904.  sec.  L 33  Stttt.  189,  204.  On  status  of  freed 
in  on,  see  Schmeckcbier,  The  Office  of  Indian  Affairs  (1927),  P-  134  ^ 
Tiffer  V,  Fcwvll.  22  F.  2d  786  (C,  C.  A.  S,  1927).  Act  of  May  27, 
1908.  sec.  3.  35  Stat,  312,  provided  that  the  rolls  of  Freedmen  of 
the  Five  Civilized  Tribes  approved  by  the  Secretary  of  the  Interior 
shall  be  conclusive  evidence  of  rhe  quantum  of  Indian  blood  of  liny 
enrolled  freedmen  ol  said  tribe  and  the  enrollment  records  of  the 
Commissioner,  conclusive  evidence  of  their  age.  Alter  being  entered 
on  rolls  made  and  approved  by  the  Secretary  of  the  Interior,  in  accord* 
alice  with  a statute,  a freedmun  acquired  rights,  which  could  not  he 
divested  without  notice  of  hearing  essential  to  due  process  of  law. 
Garfield  v,  Galdsby.  211  U.  U,  249  (1908).  Notice  to  an  attorney  of 
such  freed  man  is  insufficient  if  given  a few  hours  before  a hearing  of 
a motion  to  strike  out  his  name  on  tbn  ground  that  his  enrollment 
wan  procured  by  perjury.  United  States  v.  Fisher , 222  U.  S,  204 
(1911), 

ai  Sec.  21.  See  United  States  v.  Mid-Continent  Petroleum  Oorp 67 
F,  2d  37,  43-44  (C,  C,  A.  10,  1933).  Also  sec  Chapter  5,  see.  13. 

ra  Sec,  21.  See  Ketnohah  v.  Shaffer  OH  Refining  Co.,  38  F.  2d  08o 
| (D.  C.  N.  D.  Okla.,  1930). 
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The;  effort  of  the  enrollment  statutes  linn  boon  considered 
Inmi  f iiiu*  to  limp.  In  the  case  of  United  Shite*  v,  Atkim s1,*3  tin* 
Supremo  Court  said: 

In  Utijlrd  States  V,  lT/b/rr//,  244  IT.  S.  111,  118,  HO.  it 
w;ih  insisted  that- Hip  Indian  died  prior  to  April  1,  1890, 
and  that'  Ills  enrollment  as  of  that  date  was  beyond  tlic 
jurisdiction  of  the  Dawes  Commission  and  void  within 
the  doctrine  of  Seotl  v.  MeNvof,  154  U,  S,  34,  Much  con- 
sideration was  given  to  the  statutes  o.vnthig  and  defining 
tho  powers  of  the  Commissi* m and  the  effect  of  au  en- 
rollment, This  Court  said  : 

“There  was  thus  constituted  a fjiarxi -judicial  tri- 
huiml  whose  judgments  within  the  limits  of  its  juris- 
diction  were  only  subject  to  attack  for  fraud  or  such 
mistake  of  law  or  fact  as  would  justify  the  holding 
that:  its  judgments  wore  voidable.  Congress  by  this 
legislation  evidenced  an  intention  to  put  an  end  to 
'controversy  by  providing  a tribunal  before  which 
tlio.se  Interested  conlrl  bo  heard  and  the  rolls  authori- 
tatively made  up  of  those  who  were  entitled  to 
participate  in  the  partition  of  the  tribal  lands.  It 
was  to  the  interest  of  all  concerned  that  the  bene- 
ficiaries of  this  division  should  be  ascertained.  To 
tills  end  the  Commission  was  established,  and  en- 
dowed with  authority  to  hear  and  determine  the 
matter  * * *. 

“When  the  Commission  proceeded  in  good  faith  to 
determine  the  matter  and  to  act  upon  information 
before  it.  not  arbitrarily*  but  according  to  its  best 
judgment,  we  think  it  was  the  intention  of  the  net 
that  the  matter,  upon  the  approval  of  the  Secretary, 
should  he  finally  concluded  and  the  rights  of  the 
parties  forever  settled,  subject  to  such  attacks  as 
could  successfully  he  made  upon  judgments  of  this 
character  for  fraud  or  mistake. 

“We  cannot  agree  Unit  the  ease  is  within  the  prin- 
ciples decided  in  Scott  v.  MvNval,  154  U.  S,  34,  and 
kindred  cases,  in  which  it  has  boon  held  that  in  the 
absence  of  a subject-matter  of  jurisdiction  an  adjudi- 
cation that  there  was  such  is  not  conclusive,  and  that 
a judgment,  based  upon  action  without  its  proper  sub- 
ject being  in  existence  is  void  !f!  * *,  We  think 

the  decision  of  such  tribunal,  when  not  impeached 
for  fraud  or  mistake,  conclusive  of  the  question  of 
membership  in  the  tribe,  when  followed,  as  was  the 
case  here,  hy  the  action  of  the  Interior  Department 
confirming  the  allotment  and  ordering  the  patents 
conveying  the  lands,  which  were  in  fact  issued, “ 

It  must  be  accepted  now  as  finally  settled  that  the 
enrollment  of  a member  of  an  Indian  tribe  by  the  Dawes 
Commission,  when  duly  approved,  a mount  s to  a judgment 
in  an  adversary  proceeding  determining  the  existence  of 
the  individual  and  his  right  to  membership  subject,  of 
course,  to  i in  pencil  men  t under  the  well  established  rules 
where  such  judgments  are  involved.  (Pp.  224-220.) 

Shortly  after  the  passage  of  the  Curtis  Act,  Congress,  by 
Act  of  July  1,  1S9S,54  adopted  the  agreement  concluded  with  the 
Semi noles  on  December  16,  1897.  Convinced  now  of  the  futility 
of  resistance,  other  tribes  followed  suit,  until  by  the  end  of 
3902  all  of  the  Five  Civilized  Tribes  had  heroine  parties  to 
agreements  with  the  United  States  providing  for  allotment  to 
land  in  severalty.™  Most  of  these  agreements00  contained  pro- 

63  200  U,  S,  220  (1022), 

64  30  Stat.  567,  sypp,  by  Act  of  June  2,  1900,  31  Stat,  250, 

8r- Act  of  June  28,  1898,  30  Stat,  495  (Choetsiw-Chkjkasaw)  ; Act  of 
M;i reft  1,  1901,  31  Stat.  S6lr  supp.  by  Act  of  June  30.  1902,  32  Stat, 
500  (Creek)  ‘ Act  of  July  1,  1002,  82  Stat,  718  (Cherokee). 

« Act  of  June  2,  1900,  31  Stat,  250  (Seminole) ; Act  of  March  1,  1901, 
31  Stat.  861  (Creek)  ; Act  of  June  30,  1902,  32  Stat.  500  (Creek)  ; 
Act  of  July  if  1902,  32  Stat.  641  (Choctaw  Chickasaw)  ,*  Act  of  July  1, 
1002,  32  Stat.  716  (Cherokee), 

Sec.  30  of  the  Act.  of  July  1,  1902,  32  Stat,  641,  was  considered 
by  the  court  in  Garfield  v,  QoMshp,  211  U,  g.  249  (1008), 


visions  concerning  enrol  Intent.  Suctions  25  to  31  of  the  Cherokee 
Agreement ,s7  are  perhaps  typical : 

Sec.  25,  The  roll  of  citizens  of  the  Cherokee  Nation 
shall  he  made  as  of  September  first,  nineteen  hundred  and 
two,  and  the  names  of  all  persons  then  living  and  entitled 
to  enrollment  on  that  date  shall  lie*  placed  on  said  roll  by 
tin*  Commission  to  the  Five  Civilized  Tribes, 

Bi:c.  26.  The  names  of  all  persons  living  on  the  first 
clay  of  September,  nineteen  hundred  and  two.  entitled  to 
he  enrolled  as  provided  In  section  twenty-five  hereof,  shall 
he  placed  uix;m  the  roll  made  hy  said  Commission,  and  no 
child  horn  thereafter  to  a citizen,  and  un  white  person 
win*  has  intermarried  with  a Cherokee  citizen  slurp,  (he 
sixteenth  day  of  December,  eighteen  hundred  and  ninety- 
five,  shall  he  entitled  to  enrollment  or  to  participate  in 
flip  (list libation  of  the  tribal  property  of  the  Cherokee 
Nation. 

Sko.  27,  Such  rolls  shall  in  all  other  respects  be  made 
in  strict  compliance  with  the  provisions  of  section  twenty- 
one  of  the  Act  of  Congress  approved  June  twenty-eighth, 
eighteen  hundred  and  ninety-eight  (Thirtieth  Statutes, 
page  four  hundred  and  ninety-live),  and  the  Act  of 
Congress  approved  May  thirty-first,  nineteen  hundred 
(Thirty- first  Statutes,  page  two  hundred  and  twenty- 
one). 

Beo,  2S.  No  person  whose  name  appears  upon  the  roll 
made  hy  the  Dawes  Commission  as  a citizen  or  freedman 
of  any  other  tribe  shall  he  enrolled  us  a citizen  of  the 
Cherokee  Nation, 

Set.  29,  For  tin*  purpose  of  expediting  the  enrollment 
of  the  Cherokee  citizens  and  the  allotment  of  lands  as 
herein  provided,  the  said  Commission  shall,  from  time  to 
time,  and  ns  soon  as  practicable,  forward  to  the  Secretary 
of  the  Interior  lists  upon  which  shall  be  placed  the  names 
of  those  persons  found  by  the  Commission  to  be  entitled 
to  enrollment,  The  lists  thus  prepared,  when  approved 
by  the  Secretary  of  the  Interior,  shall  constitute  a part 
and  parcel  of  the  final  roll  of  citizens  of  the  Cherokee  tribe, 
upon  which  allotment  of  land  and  distribution  of  other 
tribal  property  shall  he  made.  When  there  shall  lmve  been 
submitted  to  and  approved  hy  the  Secretary  of  the  Interior 
lists  embracing  the  names  of  all  those  lawfully  entitled 
to  enrollment,  the  roll  shall  he  deemed  complete.  The 
roll  so  prepared  shall  be  made  in  quadruplicate,  one  to  he 
deposited  with  the  Secretary  of  the  Interior,  one  with  the 
Commissioner  of  Indian  Affairs,  one  with  the  principal 
chief  of  tliu  Cherokee  Nation,  and  one  to  remain  with  the 
Commission  to  the  Five  Civilized  Tribes. 

Bice.  30.  During  the  months  of  September  and  October, 
in  the  your  nineteen  hundred  and  two,  the  Commission  to 
the  Five  Civilized  Tribes  may  receive  applications  for 
enrollment  of  such  infant  children  as  may  have  been  horn 
to  recognized  and  enrolled  citizens  of  the  Cherokee  Nation 
on  or  before  the  first  day  of  September,  nineteen  hundred 
and  two,  but  the  application  of  no  person  whomsoever  for 
enrollment  shall  he  received  after  the  thirty-first  day  of 
October,  nineteen  hundred  and  two. 

Sec.  81.  No  person  whose  name  does  not.  appear  upon 
the  roll  prepared  as  herein  provided  shall  be  entitled  to 
in  any  manner  participate  in  the  distribution  of  the  com- 
mon property  of  the  Cherokee  tribe,  and  those  whose  names 
appear  thereon  shall  participate  in  the  manner  set  forth 
in  this  Act:  Provided.  That  na  allotment  of  land  or  other 
tribal  property  shall  bo  made  to  any  person,  or  to  the 
heirs  of  any  person,  whose  name  is  on  said  roll  and  who 
died  prior  to  the  first  day  of  September,  nineteen  hundred 
and  two.  The  right  of  snub  person  to  any  interest  in  the 
lands  or  other  tribal  property  shall  be  deemed  to  have 
become  extinguished  and  to  have  passed  to  the  tribe  in 
general  upon  his  death  before  said  date,  and  any  person 
or  persons  who  may  conceal  the  death  of  anyone  on  said 
roll  as  aforesaid  for  the  purpose  of  profiting  hy  said  con- 
cealment, and  who  shall  knowingly  receive  any  portion 
of  any  land  or  other  tribal  property  or  of  the  proceeds  so 
arising  from  any  allotment,  prohibited  by  this  section,  shall 


466 


« Act  of  July  1,  1902,  32  stat,  716. 
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In*  defined  guilty  of  u felony,  and  shall  lit*  proceeded 
against  as  may  lie  provided  in  other  elites  of  felony,  and 
tin*  penalty  for  This  offense  shall  he  confinement  n t hard 
labor  for  a period  of  not  lesH  than  one  year  nor  inore  than 
live  years,  and  in  addition  thereto  a forefoiiiire  to  i lit1 
Fhcrokeo  Nntion  of  the  lands,  other  tribal  property,  mid 
proceeds  so  oh  (a  ined. 

The  Clioetawd  liiekasuw  Agreement  contained  an  unusual 
enrol  Intent  device.  A quasi- judicial  body  was  es  fill  dished  In  sec- 
tions Hi -'53,  which  has  been  described  ns  follows:™ 

Tt  appears  that  the  agreement  in  these  paragraphs  pro* 
vides  for  the  establishment  of  the  Choctaw  and  Chickasaw 
01 1 issmslii])  < ’oiiri,  and  gives  it  jurisdiction  of  u test  suit 
to  annul  and  vacate  the  divisions  of  the  United  States 
courts  in  file  India n Territory  admitting  persons  lo  citizen- 
ship and  enrollment  as  citizens  of  the  Choctaw  and  Chick- 
asaw nations,  respectively,  on  the  ground  of  want  of  notice, 
to  both  of  said  nations  and  because  the  United  States 
court h tried  such  cases  tfv  novo,  with  a right,  in  the  event 
such  judgments  should  bn  annulled  because  of  either  or 
both  of  the  irregularities  mentioned  on  the  part  of  any 
party  thus  deprived  of  a favorable  judgment  to  remove 
Ills  ease  to  the  Citizenship  court,  where  such  further  pro- 
ceedings were  to  he  laid  therein  ’‘as  ought  to  have  been 
had  in  the  court,  to  which  the  same  was  taken  on  appeal 
from  the  Commission  to  the  Five  Civilized  Tribes,  and  if 
no  judgment  or  decision  had  been  rendered  therein  and 
also  “appellate  jurisdiction  over  all  judgments  of  the 
courts  in  Indian  Territory,  rendered  under  wiki  act  of 
Congress  of  June  tenth,  eighteen  hundred  and  ninety-six, 
admitting  persons  to  citizenship  or  to  enrollment  in  either 
of  said  nations.”  In  the  exercise  of  such  appellate  juris- 
diction the  citizenship  court  was  “authorized  to  consider, 
review,  and  revise  nil  such  judgments,  both  as  to  findings 
of  fuel  and  conclusions  of  law,  and  may,  whenever  in  its 
judgment  substantial  justice  will  thereby  be  subserved, 
permit  either  party  to  any  such  appeal  to  take  and  present 
such  further  evidence  as  may  be  necessary  to  enable  sain 
court  to  determine  the  very  right  of  the  controversy.” 

It  will  be  noted  that  the  agreement  further  provides 
(paragraph  33)  that  ‘The  judgment  of  the  citizenship  court 
in  any  or  all  of  the  suits  <ir  proceedings  so  committed 
to  its  jurisdiction  .shall  ha  'final''  (P,  141.) 

Congress  was  now  anxious  to  bring  to  a close  the  work  of 
on  roll  intuit,  and  in  1904,  1005,  and  1000  legislative  steps  were 
taken  to  bring  this  about.  Those  have  been  summarized  by  the 
Attorney  General  * 70 

By  the  act  of  April  21,  1004  (33  Stat,  189,  204),  it  was 
provided  that  the  Conimisison  to  the  Five  Civilized.  Tribes 
should  conclude  its  work  and  terminate  on  or  before 
July  3,  1905,  and  cease  to  exist  on  that  date,  the  powers 
theretofore  conferred  upon  it  being  continued. 

By  the  act  of  March  0,  1905  (33  Stat.  1048,  1000),  it 
was  provided  ‘‘that  the  work  of  completing  the  unfinished 
business,  if  any,  of  the  Commission  to  the  Five  Civilized 
Tribes  shall  devolve  upon  the  Secretary  of  the  Interior, 
and  that  all  the  powers  heretofore  granted  to  the  said 
Commission  to  the  Five  Civilized  Tribes  are  hereby  con- 
ferred upon  the  said  Secretary  on  and  after  the  first  of 
July,  nineteen  hundred  and  five.” 

By  the  act  of  April  20,  1900  (34  Stat  137),  If  was 
provided : 

“That  after  the  approval  of  this  act  no  person  shall 
ho  enrolled  ns  a citizen  or  freedman  of  the  Choctaw, 
Chickasaw,  Cherokee,  Creek,  or  Seminole  tribes  of  In- 
dians in  the  Indian  Territory,  except  ns  herein  other- 
wise provided,  unless  application  for  enrollment  was 
made  prior  to  December  first,  nineteen  hundred  and 
five,  and  the  records  in  charge  of  the  Commissioner 
to  the  Five  Civilized  Tribes  shail  he  conclusive  evi- 
dence as  to  the  fact  of  such  application:  and  no 
motion  to  reopen  or  reconsider  any  citizenship  case, 
in  any  of  said  tribes,  shall  he  entertained  unless 


m Act  of  July  i,  3902,  32  Stat,  G4i  (Clioctfiw-ttilckiisnw) . 
<*26  Op,  A.  G.  128  (1007). 
w 26  Op.  A,  0.  127  (1907), 


filed  with  the  Commissioner  to  the  Five  Civilized 
Tribes  within  sixty  days  after  the  date  of  the  order 
or  decision  sought  to  he  m-oiisiduml  except  ns  to 
decisions  made  prior  to  the  passage  of  this  act,  in 
which  eases  such  motion  shall  be  made  within  sixty 
days  after  tlie  passage  of  this  net.” 

By  that  act  the  rolls  of  citizenship  of  the  several  tribes 
were  required  to  he  completed  by  March  4,  1907.  (l’p. 

142=143.) 

The  Act  of  May  27,  1908, 71  made  conclusive  the  enrollment 
records72  of  the  Commissioner  to  the  Five  Civilized  Tribes  as  to 
f ho  age  of  the  citizens  and  freedmeii.  At,  the  request  of  Mr. 
Bledsoe.™  the  Commissioner  prepared  the  following  statement 
of  what  constituted  the  enrollment  records  in  Ills  office : 

The  enrollment  records,  in  the  matter  of  the  enrol  intent 
of  any  person  as  a citizen  or  freedman  of  the  Five  Civil- 
ized Tribes,  consist  of  the  application  made  for  their 
enrollment,  together  with  all  of  the  records,  evidence 
and  other  papers  filed  in  connection  therewith  prior  to 
the  rendition  of  the  decision  granting  tlie  application. 

Ill  the  early  days  of  enrollment  ip  the  Five  Civilized 
Tribes  appointments  were  made  by  the  Commission  at 
various  places  in  the  different  nations  at  which  the  In- 
dians? and  froedinen  appeared  to  make  application  for 
enrollment.  At  that  time  the  applicants  were  duly  sworn 
before  a notary  public,  but  their  testimony  was  only  taken 
orally  and  placed  upon  a curd,  with  the  exception  of 
Cherokuex,  Written  testimony  was  taken  in  uil  Chero- 
kee cases.  In  a great  majority  of  the  early  enroll- 
ments, except  Cherokee  cases,  the  only  retards  shown 
are  tlie  statements  that  were  thus  taken  from  the  appli- 
cants personally  and  placed  on  the  cards,  which  constitute 
the  enrollment  record,  together  with  any  other  evidence 
that  may  have  been  obtained.  In  a great  many  Instances, 
at:  that  time,. where  there  was  doubt  as  to  the  rights  of 
tlie  applicants  to  enrollment,  and  they  could  not  then  ho 
identified  from  the  tribal  rolls,  the  written  testimony  of 
the  applicants  was  taken  and  made  a part  of  the  record. 
Additional  testimony  was  also  taken  at  later  dates. 

As  the  work  proceeded,  and  the  enrollment  of  all  citi- 
zens by  blood  or  intermarriage,  and  freed  men,  who  were 
clearly  identified  upon  the  tribal  rolls  was  completed, 
written  testimony  was  taken  in  all  doubtful  cases.  Writ- 
ten testimony  was  also  taken  In  all  applications  made  for 
the  identification  of  Mississippi  Choctaws  and  in  prac- 
tically all  other  cases  as  the  work  neared  completion. 

The  tribal  rolls  of  the  various  nations  came  into  the 
possession  of  the  Commissi  oner  to  the  Five  Civilized 
Tribes,  and  were  used  for  identification  and  as  a basis  for 
enrollment. 

As  enrollments  were  completed,  the  names  of  all  persons 
whom  the  Commission  had  decided  were  entitled  to  en- 
rollment were  placed  on  the  rolls.  These  rolls  show  the 
name,  ago,  sex,  degree  of  blood  and  the  number  of  the 
census  card,  which  is  generally  known  ns  the  “enrollment 
curd,"  on  which  each  citizen  was  enrolled,  mid  a number 
was  placed  opposite  each  name  appearing  on  this  roil, 
beginning  at  1 mid  running  down  until  the  final  number 
was  completed.  This  roll  was  made  out  in  quiiitipnlicnto 
and  forwarded  to  the  Secretary  of  the  Interior  for  his 
approval,  who  approved  same  if  lie  found  no  objections 
thereto  and  returned  three  copies  for  the  files  of  this 
office.  The  roll  thus  approved  is  known  as  the  “approval 
roll,”  and  Is  the  basis  on  which  allotments  were  made, 
except  in  the  cases  of  a large  number  of  Creeks,  to  whom 
allotments  were  made  before  the  approval  of  their  enroll- 
ment, which  allotments  were  subsequently  confirmed  by 
Congress. 

The  Secretary  of  the  Interior  holds,  for  the  purposes  of 
the  government,  that  tlie  date  of  the  application  for 
enrollment  shall  he  construed  as  tlie  date*  of  the  mini- 


n 35  Stat.  312,  sec.  3. 

9s  Of  the  applicants,  101,228  were  enrolled.  Of  these,  2,006  were  in- 
termarrivd  persons  ; 23,382,  freedmen ; 50,671,  mixed  bloods,  ana  24,U6fh 
full  bloods.  Kept.  Comm,  Ind,  A ff.,  1907,  p.  112. 

73  Bledsoe,  op.  eit„  p,  160. 
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versary  of  the  birth  of  the  applicant,  unless  the  records 
show  otherwise. 

The  Act  of  Congress^ makes  the  enrollment  records  of  the 
Commissioner  to  the  Five  Civilized  Tribes  conclusive  evi- 
dence in  determining  the  ages  of  allottees  of  the  Five 
Civilized  Tribes,  The  enrollment  records  consist  of: 

First,  what  is  known  as  the  “census  card”;  that  is, 
the  card  on  which  the  applicant  was  listed  for  enrollment. 
Sometimes  in  the  early  enrollment  some  persons  were 
listed  on  what  is  known  as  a “doubtful  card,”  and  later 
on  the  names  appearing  on  the  doubtful  cards  were  trans- 
ferred to  a regular  census  card,  when  the  Commission 
rendered  its  decision  holding  that  they  were  entitled  to 
enrollment.  It  has  been  discovered,  in  looking  over  the 
enrollment  records  in  many  cases,  that  sometimes  the  date 
shown  on  the  lower  right-hand  corner  is  the  date  on  which 
they  were  transferred  from  the  doubtful  card,  and  not 
the  date  on  which  application  was  made  for  their  enroll- 
ment, In  such  cases,  in  the  absence  of  any  other  testimony 
or  evidence,  the  date  shown  on  the  doubtful  card  is  the 
date  on  which  application  wFas  made  for  enrollment; 


SECTION  8.  ALIENATION  AND  TAXATIOI 

Basic  statutes  controlling  the  alienability  and  taxability  of 
the  lands  of  individual  members  of  the  Five  Civilized  Tribes 
may  he  divided  into  two  groups:  Those  dealing  with  specific 
tribes  and  those  applicable  to  all  of  the  Five  Civilized  Tribes,74 


A few  statutes  applied  in  part  to  the  Five  Civilized  Tribes  mid  in 
part  to  one  of  the  tribes.  The  most  notable  example  of  this  type  of 
statute  Is  the  Curtis  Act  of  June  28,  1808,  30  Stat  495.  The  latter 
part  (pp,  505^515)  comprised  the  Atoka  Agreement  with  the  Choctaws 
and  Chickasaws,  which  is  discussed  In  sec.  8B  of  this  chapter.  The  early 
portion  of  the  Curtis  Act  supplemented  the  Act  of  March  1,  1880,  25  Stab 
78fl,  sec.  15  ; Act  of  May  2,  1800,  26  Stat.  81,  95  ; Act  of  March  3,  1893, 
27  Stat.  012,  041  ; Act  of  June  10,  1806,  20  Stat  321,  329,  It  was 
supplemented  by  the  Act  of  March  3,  1899,  30  Stat.  1074  ; Act  of  March 
3,  1809,  30  Stat,  1214  ; Act  of  June  2,  1900,  31  Stat,  250  ; Act  of  March  1, 
1901,  81  Stat.  848  * Act  of  March  1,  1901,  31  Stat.  861  ; Act  of  July  1, 
1©02,  32  Stat.  716 ; Act  of  January  21,  1903,  32  Stat.  774  ; and  was  cited 
in  Cabell,  J.  V.,  Descent  and  Distribution  of  Indian  Lands  (1932)  3 Okla, 
S-  B.  J,  208  ; KrJeger,  Heinrich,  Principles  of  the  Indian  Law  and  the  Act, 
of  June  18,  1934  (1935)*  3 Geo,  Wash,  L,  Rev,  279;  23  Op.  A.  G,  528 
(1901)  ; 25  Op,  A.  G.  163  (1904)  ; 25  Op,  A.  G,  108  (3904)  ; 20  Op.  A.  G. 
171  (1907)  ; 20  Op:  A.  G.  840  (1907)  ; Memo,  Sol.  I.  D..  December  11, 1918  ; 
Op.  Sol.  I.  D,,  M.7310,  April  5,  1922;  Op.  Sol,  I,  D„  M.7316,  May  28, 
1024  ; Op.  Sol.  I.  B.t  M, 18772,  December  24,  1926  ; Op.  Sol.  I.  D.,  M.27750, 
January  22,  1935;  Memo.  Sol.  I.  D„  March  18,  1936;  54  I,  D,  109  (1932)  ; 
54  I.  D,  297  (1933)  ; Adams  v.  Murphy , 165  Fed.  304  (C.  C.  A,  8.  1908)  ; 
Armstrong  v.  Wood,  195  Fed.  137  (C.  C.  IL  D,  Okla..  3911)  ; Bartlett  v. 
Okla,  OH  Co.,  218  Fed^  380  (D,  C.  E.  D.  Okla.,  1914)  ; Boudinot  v. 
Boudinot,  2 Ind.  T.  107,  48  g.  W,  1019  (1899)  ; Brought  v.  Cherokee 
Nation,  129  Fed,  192  (C,  C.  A.  8, 1904)  ; Brown  v.  United  Mates,  44  O.  Cls. 
283  (1907),  revd,  gub  nom.  Brown  and  Gritts  v.  United  States,  219  TJ.  S. 
346  (1911)  ; Browning  v.  United  States,  6 F.  2d  SOI  (C.  C,  A,  8,  1925), 
cert.  den.  269  U.  S.  568  (1925)  ; Buster  v.  Wright,  135  Fed.  947  (C.  C,  A. 
8,  1905),  app,  dlsm.  203  U.  8.  599  ; Campbell  v.  Wadsworth,  248  U.  S,  169 
(19T8)  ; Cherokee  Intermarriage  Cases,  203  U,  S,  76  (1906)  ; Cherokee 
NaUon  ?.  Hitchcock . 187  TJ,  S.  294  (1902)  ; Cherokee  Nation  v_  United 
States,  85  C,  Cls.  76  (1937)  ; Cherokee  Nation  v.  Whitmire.  223  TJ,  S, 
108  (1012)  ; Choate  v.  Trapp,  224  U,  S,  065  (1912)  ; Creek  Nation  v. 
United  States,  78  C.  Cls,  474  (1933)  ; Daniel#  v.  Miller,  4 Ind.  T,  426, 
89  S,  W.  925  (1902)  * Delaware  Indians  v,  Cherokee  Nation,  193  TJ.  S, 
127  (1904)  ; Denton  v,  Capital  Tow  unite  Co,,  5 Ind.  T.  396,  82  S.  W.  852 
<1904)  * Dick  y,  Ross,  6 Ind.  T.  85.  89  S.  W.  684  (1905)  ; Donohoo  v. 
Howard,  4 Ind  T,  438,  69  S.  W.  927  (1902);  English  v.  Richardson, 
Treasurer  of  Tulsa  County,  Okla.,  224  U,  S,  080  (1912)  ; Evans  v.  Victor, 
204  Fed.  361  (C.  C.  A,  8,  1913)  ; Em  parte  Webb,  225  U,  S.  063  (1912)  ; 
Fink  v.  County  Commissioners,  248  U,  S.  399  (1919)  ; Fish  v.  Wise, 
52  F,  2d  544  (C.  C.  A.  10,  1931),  cert.  den.  282  TJ.  S.  903  (1931),  284 
U.  S.  888  (1932)  ; Ford  v.  United  States,  260  Fed.  657  (C.  C.  A.  8,  1919)  ; 
Car  field  v.  United  States  emrel.  Allison , 211  TJ,  S,  264  (1908)  ; George  v. 
Robb,  4 Ind.  T.  61.  64  g,  W.  015  (1901)  ; GermatuAmerican  Ins,  Go.  v, 
Paul.  5 Ind.  T.  703  (1904),  53  S.  W.  442  (1899)  ; Hargrove  v.  Cherokee 
Natlcm,  3 Ind,  T,  478,  58  S.  W.  687  (1900)  * Hargrove  v,  Cherokee  Nation , 
129  Fed,  186  (C,  C,  A.  8,  1904)  ; Homage  v,  Martin,  242  U.  S,  386  <1017)  ; 


Second,  all  testimony  taken  in  the  matter  of  the  appli- 
cation at  various  times  prior  to  rendition  of  the  decision 
granting  the  application  ; 

Third,  birth  affidavits,  affidavits  of  death,  and  other 
evidence  and  papers  filed  in  connection  with  the  applica- 
tion made  for  enrollment;  and 
Fourth,  the  enrollment  as  shown  cm  the  approved  roll. 
Persons  seeking  information  as  to  the  ages  of  allottees 
should  ask  to  be  furnished  with  a certified  copy  of  the 
enrollment  records  pertaining  thereto.  Scarcely  any  tes- 
timony was  taken  in  the  enrollment  of  Semin oles,:  save 
orally,  which  Is  shown  on  the  census  cards.  No  date 
was  placed  on  these  cards  at  the  time  of  enrollment ; con- 
sequently they  are  not  of  much  value  in  determining  the 
ages  of  the  persons  whose  names  appear  thereon.  A 
certificate  appears  on  the  approved  Seminole  roll,  showing 
the  dates  the  enrollments  were  made,  which  dates  will 
probably  govern  in  determining  their  ages,  in  the  absence 
of  any  other  testimony  or  evidence  in  the  enrollment 
records  to  the  contrary.  (Pp,  160-163.) 


OP  ALLOTTED  LANDS  OP  FIVE  TRIBES 

The  first  group  is  earliest  in  point  of  time,  including  treaties 
or  agreements  entered  into  with  the  various  tribes  providing 

Harris  v.  Hardridge,  7 Ind.  T.  532,  104  g.  W.  826  (1007)  ; Harris  v, 
Hardtidge,  186  Fed,  109  (C.  C.  A.  8,  1908)  ; Heckman  v.  United  State 8, 
224  TJ,  8.  413  (1912)  ; Hemig  Qas  Co,  v.  United  States,  391  Fed,  1R2 
(C.  G,  A,  8,  1911)  ; Hoekett  v,  Alston,  110  Fed.  910  (C.  C.  A,  6.  3901)  ; 
Hubbard  V,  Chism,  5 Ind.  T.  95,  82  S,  W.  686  (1904)  ; In  re  Grayson , 
3 Ind.  T,  497,  01  S.  W.  984  (1001)  ; In  re  Lands  of  Five  Civilized  Tribes, 
199  Fed.  811  (D,  C,  E.  D.  Okla,.  1912)  ; Iowa  Laud  Trust  Co.  v.  United 
States,  217  Fed.  11  (C,  0.  A,  8.  1914)  ; Jefferson  v,  Fink , 247  U.  S,  288 
(1918)  ; Jonah  v.  Armstrong,  52  F,  2d  343  (C.  C.  A.  10,  1931)  ■ Joplin 
Mercantile  Co.  v.  United  States.  236  U.  S.  531  (1915)  ; Kansas  or  Kaw 
Indians  v.  United  States,  SO  C.  CIb,  264  (1934),  cert  den.  290  U.  £3,  577  ; 
Kemohah  v,  Shaffer  OH  d Refining  Qaf,  38  F,  2d  60S  (D.  C.  N.  D,  Okla,, 
1930)  ; Lowe  v,  Fisher,  223  U.  8,  95  (1912)  ; MoAllaster  v,  Edgertnn, 
3 Ind.  T.  704,  64  S,  W.  583  (1901)  ; McCullough  v.  Smith,  243  Fed.  823 
(C.  C.  A,  8,  1917)  ; Malone  v,  Alderdive , 212  Fed.  80S  (C,  C.  A.  8,  1914)  ; 
Handler  v.  United  States,  49  F.  2d  201  (C,  C,  A.  10,  1931),  rehearing  den, 
52  F.  2d  713  (C,  C,  A.  10,  1931)  * Marlin  v.  Lew  alien . 276  U.  S.  58  (1928)  ; 
Matter  of  Heft,  197  U.  S.  488  (1905),  overruled.  241  U,  8,  591;  Mamey 
V,  Wright,  3 Ind,  T.  243.  54  S.  W.  807  (1900)  ; Moore  V,  Carter  Oil 
Go.,  43  F.  2d  322  (C.  C,  A.  10.  1930),  cert,  den.  282  U.  8.  903;  Morris 
v.  Hitchcock,  194  TJ.  8.  384  (1904)  ; Morrison  v.  United  States*  0 F.  2d 
811  (C.  a A,  8,  1925)  ; Mullen  V.  United  States,  224  TJ.  S.  448  (1912)  ; 
Nivens  v.  Nivens , 4 Ind.  T.  574,  76  & W.  114  (1903)  ; Nunn  v.  Haseb 
rigg . 216  Fed.  330  (C.  C-  A.  8,  1914)  ; Owens  v.  Eaton*  5 Ind,  T.  275, 
82  g,  W,  746  (1904)  ; Persons  Claiming  Right#  in  Cherokee  Nation,  40 
G.  Cls,  411  (1905)  ; Price  v.  Cherokee  Nation,  5 Ind,  T,  518,  82  8,  W.  893 
(1904)  ; Quigley  v,  Stephens,  3 Ind.  T.  265,  54  S,  W.  814  (1900)  ; 
Rosa  v.  Stewart,  227  U.  S,  530  (1913)  ; St.  Louis  j S,  F.  Ry.  Co . v. 
Pfennighausen,  7 Ind.  T,  085,  104  S.  W.  880  (1907)  ; Bayer  v.  Brown, 

7 Ind,  T,  075,  104  S,  W,  877  (1907)  ; Schellenbarger  v.FeweU.  236 
U.  S,  68  (1915)  ; Seminole  Nation  v.  United  States,  78  C.  Cls.  455  (1933)  ; 
Stephens  v,  Cherokee  Nation,  174  TJ,  8.  445  (1899)  ; Thomason  v, 
McLaughlin,  7 Ind.  T.  1,  103  S.  W.  595  (1907)  ; Tiger  v,  Blinker,  4 F, 
2d  714  (D,  C.  E.  D.  Okla.,  1925)  ; Tuttle.  V.  Moore,  3 Ind.  T,  712,  64  S.  W. 
585  (1901)  ; United  States  v.  Atkins,  260  U.  B,  220  (1922)  ; United  States 
v.  Board  of  Comrg,  of  McIntosh  Gty ,,  284  Fed,  103  (C,  C,  A.  8,  1022), 
app.  disin,  263  TJ.  S.  091 ; United  State g v,  Ferpusoti,  247  TL  S.  175 
(1918)  ; United  States  v.  Hayes . 20  F.  2cl  873  (C,  C.  A.  8,  1927).  cert, 
den.  275  U.  8,  555  ; United  States  V.  Lewis,  5 Ind.  T.  1,  78  8,  W,  209 
(1903)  ; United  States  v.  Mid  Continent  Pet,  Carp,.  67  F.  2d  37  (G*  C.  A. 
10,  1933),  cert,  den,  290  U.  8.  702;  United  St  a teg  v,  Rea.  Read  Mill  & 
Elevator  Co.f  171  Fed.  501  (C,  C,  E.  D.  Okla.,  1909)  ; United  State#  v. 
Seminole  Nation,  299  U,  S,  417  (1937)  ; United  States  v.  Smith , 266  Fed, 
740  (D.  C,  E.  D,  Okla,,  1920)  ; United  States  V.  JFcsfcra  Inv,  Go „ 220 
Fed.  726  (C.  C.  A,  8,  1915)  ; United  States  v.  Wildcat  244  U.  S.  Ill 
(1917)  ; United  States  v.  Wright , 53  F.  2d  3O0  (C,  C,  A.  4,  1981),  cert, 
den.  285  U.  S,  539;  Vinso?i  v.  Graham,  44  F.  2d  772  (C.  C.  A.  10,  1930), 
cert.  den.  283  U.  S.  819  ; W.  O.  Whitney  Lumber  J Grain  Co.  v,  Crabtree, 
166  Fed.  738  (C,  C,  A,  8.  1908)  * WasMnffton  v.  Miller,  235  U.  S.  422 
(1914)  ; Weity  V.  Reed,  231  Fed.  930  (C.  C.  A.  8,  1916)  ; Woodward  v 
De  Graffenried,  238  U.  S.  284  (1915). 


alienation  and  taxation  of  allotted  lands  of  five  tribes 


for  tile  ulluiinent  of  the  tribal  land  in  Huvurnlty.”  In  contrast 
to  the  General  Allotment  Art,tB  the  legal  title  to  the  lands  so 
allotted  vented  In  each  instance  in  the  allottee.  Exemption 
from  taxation  was  provided  either  expressly  or  by  restricting 
the  allotment  against  alienation.  The  extent  of  the  exemption 
nr  the  duration  of  the  restriction  varied  with  each  agreement." 

A.  CHEROKEES 

The  Cherokee  Allotinent  Act provided  for  the  selection  of  a 
homestead  of  value  eipial  to  40  acres,  inn  lien  able  during  the 
lifetime  of  the  allottee,  not  exceeding  21  years  from  the  date  of 


70  Ori  the  relafioiiH  uf  the  United  States  and  the  Choctaw  and  Oliicka- 
8UW  Indians  tn  regard  to  the  iillotiiieiit  of  hinds  and  the  restrictions  on 
alienation,  see  Mullen  v.  United  Stt/fr a.  224  U.  H.  448  (lni2)  ; on  history 
of  allotnieiitH  of  Creeks  and  other  nations,  see  Tiger  v.  Il'fvh’ni  Invent* 
went  Co.,  221  V.  S,  28 G (1911). 

■B  Art  of  February  8.  1887.  24  Stat.  388,  25  V,  S,  C,  221.  324,  348, 
■14th  381,  339,  3 41,  and  342, 

Ledbetter  v.  Wesley,  23  F,  2d  81  (C.  C,  A.  8.  1027 L Also  see  Glenn 
v,  Lewi*,  105  P.  2d  HOS  (C.  C.  A.  10.  1030),  cert,  den.  00  Hup,  Ct.  130. 
For  ii  discussion  of  Home  allotment  problems  of  the  Five*  Civilized  Tribes 
see  27  Qp,  A.  G.  530  (1000).  On  restrictions  on  alienation  see  Bledsoe, 
Oklahoma  Indian  Laud  Laws,  2d  ed,  1913,  pp.  52—157.  The  Attorney 
General  in  34  Op,  A.  G,  275  (1024)  gave  the  following  description  of 
the  background  of  the  allotment  agreements  : 

Finally,  by  the  Act  of  March  3,_  1893  (27  Stat.  012,  G4u.  secs. 
15  and  Id),  fl»e  Commission  of  Five  Civilized  Tribes,  commonly 
referred  to  us  the  Dawes  Commission,  was  created  to  enter  into 
negotiations  with  the  Five  Indian  Nations  for  the  purpose  of 
extinguishing  the  national  or  tribal  title  to  any  lands  in  that 
Territory  held  by  such  tribes  by  allotment  of  the  lands  in  severalty 
1 o the  Individual  Indian  or  slioh  oilier  just  and  equitable  method 
as  might  be  agreed  upon  between  the  Indians  and  the  United 
States.  After  three  years  of  negotiation,  the  commissioner  was 
unable  to  effect  nn  a grannie  lit. 

By  Act  of  June  10,  180(1  (20  Htnt.  321,  330-340).  the  cmn- 
inlUsion  was  directed  to  prepare  rolls  of  the  tribes  as  preliminary 
to  allotment.  Various  statutory  enactments  were  made,  gradu- 
ally asserting  the  authority  of  the  United  States  over  the  Indian 
Territory.  Congress  announced  : "It  is  hereby  declared  to  be  the 
duty  of  the  United  States  to  establish  a government  in  the  Indian 
Territory  which  will  rectify  flu*  ninny  inequalities  and  discrimina- 
tions now  existing  In  said  Territory  and  afford  needful  protection 
to  the  lives  and  property  of  all  citizens  and  residents  thereof,*’ 
and  by  mandatory  direction  to  the  committee  made  clem*  its 
intention  to  proceed  with  the  allotment,  whether  the  Indians 
agreed  or  not.  All  of  the  tribes  assented  finally  but  the  Ciicrokees. 

Under  these  conditions,  CongrcHH  passed  the  Act  of  June  28, 
1808  (30  Stat.  405 1,  known  ns  the  Curtis  Act,  which  provided 
preliminary  measures  for  allotment.  The  Government  plan  was 
so  obnoxious  to  the  Indians  and  so  contradictory  to  the  arrange- 
ment under  which  the  tribes  moved  on  to  these  lands  long  before 
and  under  which  they  had  continued  their  tribal  relations  that  it 
was  necessary  for  the  Government  to  make  concessions  to  the 
allottees  to  obtain  their  consent  to  a relinquishment  of  the 
Individual  interest  in  the  tribal  property  for  a division  in  severalty. 
(Pp.  276-279.) 

7(1  Act  of  July  1,  1902.  32  Stat.  716.  Amending  Act  of  June  28,  1898, 
30  Stat,  495:  Act  of  May  31,  1900,  31  Stitt,  221,  Supplemented  by  Act 
of  March  3,  1903,  32  Stat,  982;  Act  of  Jnm?  21,  1906,  34  Stilt.  325; 
Act  of  June  80,  1900,  34  Slat.  634  ; Act  of  March  I,  1907,  34  Stilt.  1015; 
Act  of  August  3,  1014,  88  Stat,  582, 

Cited  in  26  Op,  A,  G.  171  (1907)  ; 26  Op,  A.  G.  ,130  (1907)  ; 26  Op, 
A,  G.  351  (1907)  ; 34  Op,  A.  O,  275  (1024)  ; Op.  Sol,  I,  D„  0,40402, 
October  31.  1917  ; Jiiir^r  v.  Gunsburg,  240  U.  S.  110  (1918)  ; Bartittdall 
v,  Delaware  Indian  Oil  Go..  200  2 !.  522  (C.  C.  A,  8.  1912)  ; Barn  sd all  v, 

Gwen,  200  Fed,  519  (C,  C,  A,  8,  1U12)  ; Bartlett  V,  Okla.  Oil  On,,  218  Fed. 
380  (D.  C-  E.  D,  0kla„  1914)  ; Board  rtf  Oft  in  ml  nn  loners  of  Tulsa  County, 
Okla , v.  United  States.  94  F,  2d  450  (C.  C.  A.  10,  1938)  ; Brown  V.  United 
States-,  44  C,  Cls.  283  (1907),  rev'd  sub  noin.  Brown.  & Griff*  v.  United 
States,  219  U,  S,  346  (1911):  Bunch  v.  Cole,  263  TJ.  S.  250  (1923)  ; 
Cherokee  Intermarriage  Gases.  203  U S,  76  (1906)  ; Cherokee  Ration  v. 
United  States,  85  C.  CL.  76  (1937)  ; Cherokee  Nation  v.  United  States , 
270  tT,  S.  470  (1920)  ; Cherokee  Ration  x.  Whitmire.  223  U,  S,  108  (1912)  ; 
Chisholm  v,  Greek  d Ind , Dev.  Co,,  273  Fed.  589  (D,  0,  E.  D,  Okla,. 
1921),  nff’d  in  part  and  rev’d  In  part  sub  nom,  Sperry  Oil  Co.  v,  Chis* 
holm , 204  U,  S,  48S  (1924)  ; Delaware  Indians  v.  Cherokee  Araffo»,  193 
TJ,  S.  127  (1904)  ; Delaware  Tribe  V,  United  States,  74  C.  Cls.  368  (1932)  ; 
Dick  v.  Ross,  6 Ind.  T,  85,  89  S.  W,  604  (1905)  ; Eastern  Cherokee#  V, 
United  States.  225  TJ.  S.  572  (1912);  Eastern  Cherokces  v.  United  States, 
45  C,  Cla,  104  (1910)  : Eastern  or  Emigrant  Cherokees  v.  United  States, 
82  C,  Cis,  180  (1935),  cert.  dun.  299  TJ.  S.  551  ; Ex  parte  Webb,  225  U.  S. 
063  (1912)  * Fish  v.  Wise.  02  F,  2d  544  (C.  C.  A.  10.  2931),  cert.  den. 
282  U.  S.  903  (1931),  284  U.  S,  088  (1932)  ; Garfield  v,  United  States 
ex  rel  Lowe , 34  App.  D.  C,  70  (1909)  ; Qritts  V.  Fisher,  224  U,  S.  640 
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i In*  nllritineiii  furl iluntc.  During  tin*  time  the*  homestead  is  held 
by  i lie  nllnfm*  it  in  made  nontaxiihlo  by  the  act.1" 

The  grunt  of  laud  expressly  declared  non  taxable  by  the  Chero- 
kee Agreement  extended  only  to  I he  homestead.  Whatever 
exemption  from  taxation  the  surplus  enjoyed  was  by  reason  of 
general  restrictions  upon  alienation.*0 

B.  CHOCTAWS  AND  CHICKASAWS 

The  Atolm  Agreement,  embodied  In  the  Curtis  Act/'  provided 
for  the  allotment  of  surface  rights  to  lands  of  the  Choctaws 
and  Chiekasaws  in  Indian  Territory  and  stated  Hint  : 


(1912)  ; Ifttrnrijjc  v.  Mart  in,  242  TJ,  8,  308  (1917)  : Beckman  v.  United 
States,  224  t*.  S,  413  (1912)  ; Hetwy  Gas  Co.  v.  United  States,  191  Fed, 
132  (0.  C.  A.  8,  191  L)  ; Holmes  V,  United  States,  38  F.  2d  688  (C,  C,  A,  8, 
1929)  ; In  re  Lands  of  Five  Civilized  Tribes,  199  Fed,  811  (D,  C,  E,  D, 
Okla,,  1912)  ; Jennings  v.  Wood.  192  Fed.  507  (C,  C,  A,  8,  1911 ) ; Knight 
v.  Lane,  228  U.  S.  6 (1013)  ; Loire  v.  Fisher,  223  U,  S,  95  (1912)  ; 
Missouri,  Kansas,  »(•  Texas  Ry.  Co,  v5  United  States,  47  C.  Cls,  59  (1911 ) ; 
Muskrat  v.  United  Efatcs,  21 9 17,  8,  346  (1911)  ; Person#  Claim  'uuj  Rights 
in  Cherokee  Xation  v.  United  States,  40  C.  Cls,  411  (1905)  ; Robinson  v. 
Long  Gas  Co..  221  Fed,  398  (C.  V.  A.  8,  1915)  ; Rons  v,  Dag.  232  U,  8,  110 
(1914)  ; Ross  v,  Stewart,  227  U.  H.  530  (1913)  ; Sperry  Oil  d Gas  Co,  v, 
Ch  inhabit , 264  U.  S.  488  (1924)  ; Sunday  v,  Mallory,  248  U,  8.  545  (1919)  ; 
Tall  eg  v.  Burgess,  246  Is.  8,  104  (1918)  ; Tiger  v,  IFeaferti  Investment 
Co.,  221  u.  8,  286  (1911)  ; Tntskett  v.  Clusser , 236  U.  S.  223  (1915)  ; 
United  States  v.  Board,  of  Com  in  Ins  (oners  of  McIntosh  County,  284  Fed, 
103  (C,  C.  A.  8.  1922)  ; United  States  v,  Cherokee  Nation,  202  U.  8.  301 
(190(5)  ; United  States  v.  II  at  sell,  247  Fed,  390  (0.  C,  A,  8,  1938)  ; 
United  States  v.  Reynolds,  250  V.  S,  104  (1919)  ; United  States  v.  Smith, 
200  Fed,  740  (P,  C,  F.  D,  Okla..  1920)  ; United  States  v.  Whitmire,  230 
Fed.  474  (C,  C.  A,  8,  1016)  ; Welch  v.  First  Trust  it  Savings  Bank, 
15  F.  2d  184  <0.  C,  A.  8,  1926). 

The  Attnniey  General  said  In  2,4  Op,  A,  G.  275,  279  (1024)  : 

Tin*  tribal  lauds  of  the  Gherokees  were  allotled  in  severalty 
pursuant  to  nn  agreement  with  them  hh  set  forth  in  the  Act  of 
iliily  1.  1002  (32  8tat.  716),  under  which  (^ee.  11),  the  members 
eiu*u  received  a 11  ullotnicnt  of  land  equal  in  value  to  110  acres 
of  the  average  a Hot  table  lund  of  the  tribe. 

An  agreement  for  the  allotment  of  lands  of  the  Cberokeeg  ratified  by 
CongreHH  by  Ant  of  March  1.  1901,  31  8tnt-  848.  failed  of  ratification  by 
the  tribe,  A previous  agreement  concluded  between  the  Cherokee  Com- 
missioners and  the  Commission  to  the  Five  Civilized  Tribes  on  January 
14,  1899,  and  ratified  by  the  tribe  January  31,  1800,  was  not  ratified  by 
Congress.  Mills,  Oklahoma  Indian  Band  lawn,  2d  ed,  (1924),  p,  10, 

7**This  provision  also  has  been  held  to  create  ft  vested  right  to  a 
homestead  tax  exemption  which  is  protected  by  the  Fifth  Amendment. 
Board  of  (Jnm'rs  of  Tulsa  Couniff,  Okla,  v.  United  States,  04  F.  2d  450 
(C.  C.  A.  10,  1938)  ; Grofkop  X.  Stuckey,  140  Okln:  178,  282  Puc,  611 
(1929)  ; Wvilep  v.  Audrain,  36  Okla.  288,  128  I'ac,  254  (1912)  ; Whit- 
mire V.  Trapp,  33  Okla.  429,  126  PftC.  578  (1932).  Of.  United  Staten  v. 
Board  of  County  Coni T#  ( Tulsa  Count y) , 19  F,  811pp.  035  ( D.  ('.  N.  D, 
Okla,.  1937),  aff'd  wib  nmn.  Board  of  Coni' rs  of  Tulsa  County,  Okla.  v. 
United  States,  94  F.  2d  450  (C-  C,  A.  10.  1938), 

80  See  Rider  v.  Helms,  48  Okln,  610,  150  Puc,  154  (3915),  For  Cases 
dealing  with  taxability  of  surplus  lands  see  Kidd  v,  Robert,  43  Okla  603, 
143  Par,  802  (1914)  ; Brown  v.  Denny,  52  Okla.  380,  ing  i*ac.  3103 
(1915), 

81  Act  of  June  28.  1898,  30  Stnt.  495,  505=513,  Supplementing 

Treaty  of  September  27,  1830,  with  Choctaw  Nation,  7 Stnt.  333 ; 
Treaty  of  Juno  22.  1852,  with  tile  Chiekasunvs,  30  Stat.  074  ; Treaty 
of  April  28,  i860,  with  the  Choctaws  and  Chick  a saws.  14  Stut,  709. 
Supplemented  by  Act  of  December  21,  3 898,  30  Stat,  770;  Act  of 
February  9,  liiOO,  31  Stat.  7;  Act  <»f  May  31.  1900,  33  Stat,  221; 
Act  of  March  3,  1001,  31  Stat.  1058;  Act  of  April  29,  1902,  82  Stftt, 
177;  Act  of  May  27,  1902,  32  Slat.  245;  Act  of  July  3.  1902,  33 
Stat,  643  ; Act  of  April  21.  1904.  3.1  Stat.  189;  Act  of  April  28,  1904, 
3.9  Sint.  571;  Act  of  March  3,  1905,  3.3  Stat.  1048;  Act  of  March  29, 
1906,  34  Stat.  91  ; Act  uf  June  21.  1906,  34  Stnt,  325;  Act  of  March  1, 
1007.  34  Stat.  1015;  Act  of  May  29,  1008,  85  Stilt.  444, 

Cited:  23  Op,  A,  G.  214  (I960)  ; 24  Op,  A,  G,  GS9  (1903);  25  Op. 
A,  G,  460  (1905)  ; 26  Op,  A,  G.  127  (1907)  : 27  Op.  A.  G.  530  (1909)  ; 
29  Op.  A.  G.  131  (1911)  ; 29  Op.  A.  G,  231  (1911)  ; 34  Op.  A.  G,  275 
(1024)  ; Op.  Sul.  I.  D.  22121.  April  12,  1927;  Op.  Sol.  I.  D„  M. 25200, 
August  1,  1929;  53  I,  D,  502  (1931);  Atoka  Coal  d Mining  Co.  v. 
Adorns,  3 Ind.  T.  189,  53  S,  W.  539  (1899)  ; Atoka  Coat  d Mining  Gn. 
v,  Adams,  104  Fed,  471  (C.  C.  A,  8.  1900)  ; Ballinger  v\  United  States 
ex  rel.  Frost,  216  TJ.  S.  240  (1910)  ; Barton  v.  Hulsey,  4 rnd,  T.  260. 
09  S,  W.  868  (1902)  ; Bruner  v.  United  States,  4 Ind.  T.  580,  70  S,  W. 
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SPECIAL  LAWS  RELATING  TO  OKLAHOMA 


* * * the  lands  allotted  shall  he  nontrnnsferabln 

until  after  full  title  is  acquired  and  shall  he  liable  for 
no  obligations  contracted  prior  thereto  by  the  al- 
lot toe,  and  shall  be  nonlaxalile  while  so  held,  * * * 

(So**,  li.) 

-r 


244  (1003)  ; (TunpbtU  v.  Smlf,  3 Inch  T,  4(52,  58  8.  W.  710  (10001  ; 
Carpenter  v.  Shaw,  280  U.  8.  363  (1930)  : Casteel  V.  J/< 'Nechj,  4 Ind. 
T,  1,  04  S.  W.  004  (1001)  ; Ghiekasaw  Nation  V.  United  States,  87 
<’•  CIr,  01  (1038),  cert,  di-ii,  307  XT,  S.  (140:  Chickasaw  Freemen  v. 
Choctaw  Nation  J Chickasaw  Nation,  198  U.  S,  315  (1004)  ; Choctaw 
if  Chickasaw  Nations  v.  United  States,  Hi  C,  CU  OH  (1085)  ; Chart  aw 
Nat  ton  v.  United  Stairs.  81  C,  Cls.  1 (1985),  cert,  flen,  200  U.  S,  044  ; 
Chart  aw  Nation  v.  United  Staten..  83  C.  CIs.  140  (3  036),  cart  den,  287 
XT.  8.  648  : Choctaw  O.  .C  G.  R.  Co . v.  Hand,  G Ind,  T.  515.  08  §,  W, 

835  (10l  JO)  : Char  fair  J Gulf  R.  It.  v.  Harrison,  235  XJ.  S.  202  (1014)  ; 

Crowell  v.  !'«?<«//.  4 mil.  T.  30,  04  R.  W,  007  (1001)  ; Ellis  v.  Fitz- 
Patrick.  3 Ind.  T.  050,  64  K.  W.  507  (1001);  Ellin  v.  F/f*j)fffrrrfc.  US 
Fed.  430  (TJ.  T.  A.  H,  1002)  ; Fnplcnmn  v.  GflMe,  4 Ind,  T,  330.  00 
S.  W.  804  (1002)  ; Fleming  v.  McGwrtafn,  215  IT.  R.  50  (1000)  ; Finer 
v.  125  Fed,  280  (C.  <\  A.  S,  1003)  ; Frame  Y . Riurtis,  189 

Fed.  785  f t\  (’.  E.  D.  Okln,  1000)  ; Garfield  V.  Untied  ca  rel. 

Gnldshy,  2H  17.  R.  240  (1008)  ; Gleason  v.  Wood,  224  TJ.  S.  679 

(1912)  ; (7/eirn  v.  Lewis,  105  F.  2d  398  (C.  C.  A,  10,  1089).  cart  den. 
GO  Sup.  Ci.  130  ; Hanes  v.  Barringer,  168  Fed,  22l  (C,  C.  A.  S,  1009)  ; 
Hill  v.  Reynolds,  242  XT.  S.  801  (1917)  ; Ikard  v.  Mfnter,  4 Tnd.  T.  314, 
09  S,  W,  852  (1902)  ; Tn  rc  Poff's  Guardianship,  7 Tnd,  T.  59,  103 
8,  W.  7nG  (1907)  : Jninrs  v,  Robinson,  4 Itul,  T,  556.  7G  S,  W,  107 
(1003)  ; K ri l g v,  Harper,  7 Tnd,  T.  »41,  104  S.  W.  829  (1907)  ; Kfm- 
brrlin  v.  Comm,  to  Five  Civilized  Trikes,  104  Fed.  058  (C.  C.  A,  8, 
1900);  v.  Longford.  270  U.  8,  GO  (1928);  JlfeRi/tfc  v,  Far- 

ringtail,  149  Fed.  Ill  <C.  C.  A,  2,  1000);  Jf<*rrn7/&,  /Irfmr,.  V,  United 
Ft  rites,  88  C.  CIs.  70  (1936)  ; MeM  array  y , C/mc/relo  Fa/ inn,  62  C,  Cls. 
458  (1920),  cert,  den,  275  IT.  S.  524;  J fcNec  v,  IFA  Reft  raff,  253  Fed. 
540  (C.  C.  A,  S,  1018)  ; Blmrrock  v.  Krfeger,  G Ind,  T.  400.  98  S.  W. 
161  (1006)  ; Southwestern  Coal  tC  Improvement  Co.  v.  McBride,  185 
TT.  S.  409  (1902)  ; Rwhitiry  y . Jfcffrp/.  5 Iml.  T.  12,  76  S.  W,  303  (1903)  ; 
Thompson  v.  J/orjum,  4 Inrl,  T.  412,  GO  S.  W.  920  (1902)  ; Turner  v, 
Gilliland,  4 Ind,  T,  606.  70  S.  W.  253  (1003)  ; Tl/nOn  v,  Crowell,  3 Ind. 
T,  346,  58  R.  XV.  505  (1900)  ; United  Slates  v,  C7zocfarc  Action.  BS 
f\  CIs,  558  (1903)  ; United  States  v.  -DoU’dOi,  220  Fed.  277  (C.  C,  A.  8, 
1915),  npp,  dism.  242  XJ.  S,  661:  United  States  v,  Eastern  Coal  <C  4f/«- 
iii//  Co.,  06  F.  2d  023  (C.  f.  A,  10,  1933)  ; Z7ftffa*  >Sft<7fe,9  v.  JJfcdfnrm)/, 
181  Fed,  72.3  (C,  C,  E.  D.  Qkla..  1910)  • United  Stoles  v.  Jftevourf. 
Ff/^ns^ra-««  R,  Co,,  66  F.  2d.  919  (C.  C , A,  10,  19B3)  ; United  States 
v*  Pi  chords.  27  F.  2d  2S4  (C,  C,  A.  8,  1928)  ; X7n/Ovf  cr  rr(, 

IfeAh-shr  AVf Coal  Co.  v.  F«f?,  277  Fed.  573  (App.  D.  C.,  1922)  ; 
Wfdlflrr?  v.  Adfiwifl,  204  TJ,  S,  415  (1907)  ; Ward  v,  hnnG  County,  253 
TJ.  S.  17  (1920)  ; v.  First  Nat,  Bank-,  216  XJ.  S,  582  (1910)  ; 

Williams  v.  Johnson,  239  XJ.  §,  414  (1915)  ; UWUftmft  v.  TFurfes,  4 Tnd.  T. 
587,  70  S,  W.  147  (190S)  ; Winton  y.  Anion,  255  U,  S.  373  (1921), 

The  following  statutes  relate  to  the  coni  and  asphalt  deposit  $ of  the 
Cboctnw  and  Chickasaw  Nations  : 

Act  of  .Tniii!  28,  1898,  30  Stat.  495,  510, 

Act  of  July  l,  1902,  32  Stat.  641,  653^655.  Cited  In  24  Op.  A,  G. 
689  (1003)  ; 25  Op.  A.  O,  152  (1904)  ; 25  Op,  A,  Qa  320  (1905)  • 25 
Op,  A,  G.  460  (1905)  ; 26  Op.  A.  G.  127  (1907)  * 27  Op.  A G 530 
(1909);  29  Op,  A,  G,  131  (1931);  34  Op.  A.  G,  275  (1924);  35  Op, 

A.  G.  25D  (1927)  ; Op.  Sol.  I.  D.,  M7316.  May  28,  1924  , Op.  Sol.  I.  D„ 

M,  18772,  December  24,  1926;  03  I.  D,  502  (1931);  Atfrcy  y.  Colbert, 
168  Fed,  231  (C,  C.  A.  S,  1009)  ; Arnold  y,  Ardmore  Chamber  of  Com - 
mvrcc  Tnd . Carp,,  4 F,  2d  838  (C.  C.  A.  8,  1925)  ; Ballinger  v.  United 
States  r;v  ret.  Frost,  216  17.  S,  240  (1910)  ; Bartlett  v,  Qkla.  Oil  Go., 
218  Fed,  380  (D,  C.  E D.  Okla,t  1914)  ; Blundell  y.  Wallace,  267  U.  S. 
373  (1920)  ; Brudcr  v,  James t 240  TJ.  S,  88  (1018)  ; Chickasaw  Freetfmm 
v*  Choctaw  Nation  <g  Chickasaw  Nation , 193  U.  S.  115  (1904)  ; Chickasaw 
Nation  y.  United  States.  87  C.  Cl-?.  91  (1938)  cert.  den.  307  U.  S.  046 ; 
CJwate  v.  Trapp,  224  U.  S.  665  (3912)  ; Choctaw  and  Chickasaw  Nations  v 
United  States,  75  C.  CIs.  494  (1932)  ; Choctaw  Nation  v.  United  States 
81  C.  CIs.  1 (1935),  cert,  den.  296  XJ.  S.  G43  ; Choctaw  Nation  v.  United 
States,  S3  O.  CIs,  140  (1930),  cert,  den,  287  XT.  B,  643  ; Choctaw,  O,  d 
G.  B.  Co.  v.  Bond,  6 Inti,  T,  515  (1900)  ; Davis  v,  € and  iff,  5 Ind,  T.  47 
(1904)  ; Dawes  v.  SeiMon.  5 Ind,  T.  50  (1904)  ; Zaires  y.  Jfarn'5,  0 Inti, 

T.  53  (1904)  ; Duncan  Towrtsiie  Co.  v.  Lane,  245  XJ.  g.  308  (1912)  ; 
English  v.  Fieliarf/sej^  Treasurer  of  Tulsa  County,  Oklahoma,  224  XJ.  S, 
680  (1912)  : Em  parte  Webb,  225  U,  S,  6GB  (1012)  ; Fink  v.  County  Com- 
missioners, 248  XJ.  S.  399  (191,9)  ; Ffs-fc  y.  Wise,  52  F.  2d  544  (C,  C.  A.  10, 
(1931),  cert,  dun.  282  TJ,  S,  003  (1031),  284  U.  S.  688  (1932)  ; Flem- 
ing v.  M (-Curtain,  210  U,  B.  56  (1909)  ; Frame  v,  Bivens,  180  Fed.  780 
(C.  C.  15.  It  Okhr  1909)  ; Gan  non  v.  Johnston,  243  XJ,  S,  108  (1917)  ; 
Garfield  v,  United  States  ex  rel.  Allison , 211  D-  S.  264  (1908)  ; Garfield 
v.  United  States  ew  rel,  Goldsby,  211  TJ,  8,  249  (1908)  ; Gleason  v.  Weed, 
224  U,  S,  679  (1912)  ; Gooding  y,  Watkins,  5 Ind,  T 578  (1004), 


n-v’d  l>y  142  Feci.  112  (C.  C.  A.  8,  1905)  ; Harris  v,  Hnrdeidgv, 
7 Ind.  T.  532  (1907);  JJa?/r^  v.  JJ^ir/aprr,  168  Fed.  221  (C.  C.  A S 
1900)  ; Hill  y.  Reynolds,  242  U,  S.  801  (1917)  ; In  re  Jessie  s Heirs 
259  Fed,  G94  (D.  C.  E,  D.  Okla.,  1919)  ; 7n  rc  ie«r/,'i  of  Fire  Civilized 
Tribes,  109  Fed.  8U  (D,  C,  E,  D.  Okla.,  1912)  ; J&incs  y.  Patterson, 
274  XJ.  S.  544  (1927)  ; Kelly  y.  Harper,  7 1ml.  T.  541  (1907)  ; Longest  v 
Langford,  276  U.  S.  69  (1028)  ; McCtiUD.  Adm’r.  y.  United  States,  SB  C. 
Cl.s.  79  (1936);  Ale  Mur  ray  v.  Chuetnw  Nat  tan,  62  C.  CJs.  408  (1926)' 
cert,  den,  275  D,  N.  524;  Missouri,  Kansas,  and  Texas  R y Co*  v.  United 
States,  47  C,  C1r,  59  (1911)  ; Mullen  v,  Simmons,  234  U,  S,  192  (1914)  ; 
Mullen  V,  Pickens,  250  XJ.  S,  590  (1919)  ; Mullen  v.  United  States,  224 
XJ.  S.  448  (1912)  ; Nc-Kah-Wah  Shc-Titn-Kah  v.  Fall,  290  Fed.  BOB  (App. 
D.  C,  1923),  app,  riism.  2G6  XJ,  S.  B95  (1925)  ; Saycr  y.  Brown,  7 Ind. 

T.  675,  104  S.  \V,  877  (1907)  : S /tarrock  v.  Krivycr,  ii  Ind,  T.  466  (1906)  ; 
Taylor  v,  Parker,  235  U.  S.  42  (1914)  ; ZVieiiirUrpw  y.  Wd/ama  4 A/ianf/m, 
206  Fed.  805  (0.  C,  A,  ,8,  1913)  ; Tiger  v.  Western  In v.  Go.,  221  TJ.  H. 
286  (1911)  ; United  States  v.  Dowdell,  220  Fed.  277  (0.  C,  A.  8,  1915 i! 
app.  <ll*m.  242  U.  S.  GG1 ; United  States  v,  Marshall,  210  Fed,  595 
(C.  C.  A,  8,  1914)  ; United  States  y.  One  Cadihao  Eight  Automobile,  255 
Fed,^  173  (D,  C,  M.  D.  Tdiii,,  19lS)  : United  States  v.  Reynolds,  250 

U.  S,  104  (1919)  ; United  States  v.  RWhards,  27  F,  2d  284  (O.  C.  A.  8, 
1928),  cert,  den.  278  XJ,  S.  6H0;  United.  States  v.  Smith,  260  Fed,  740 
(D.  C,  E.  D,  Okla,,  1920)  ; United  States  v.  Wright > 53  F.  2d  300 
(0,  C,  A,  4,  1931),  cert,  den,  285  IT.  S.  539;  Wallace  v.  Adams,  6 Ind 
T,  32  (1905)  ; Wallace  v,  .idc/wi,^  204  U,  H.  415  (1907)  ; Whitchurch 

Urdu  ford,  92  F.  2d  249  (C.  C,  A,  7.0,  1937)  ; Williams  v.  Johnson , 239 
XJ.  S.  414  (1915)  ; Williams  v.  White,  218  Fed,  797  (C.  C A.  8 1914)  5 
Winton  y.  Amos,  255  XT.  S,  373  (1921), 

Act  of  April  28,  1904,  33  Stnt,  544, 

Act  of  April  26,  1906,  34  Stat,  137,  141,  142,  infra , fn.  .101. 

Joint  Resolution  of  December  8,  1013,  38  stat,  767, 

•Joint  Resolution  of  January  11,  1917,  30  Stat.  860, 

Act  of  January  25,  1017,  39  Slat.  870, 

Acj  of  February  8,  1918,  40  Stat,  433,  Cited  in  35  Op,  A,  G.  259 
(1027)  ; 36  Op,  A,  G,  473  (1981)  ; Memo,  Sol,  I.  D,,  December  11,  1918; 

Op.  Sul.  I.  Dlf  M.7310,  April  5,  1022;  Op,  Sol,  I,  IX,  M.THlO,  May  28, 

1924  ; United  Stoics  ex  rel.  Me  A tester  P.fhVnrds  Coni  Co  v Fall  277  Fed 
573  (App,  D.  C.  1022), 

Act  of  February  22.  2921,  4i  Stilt.  1107, 

Act  of  May  25,  192S,  45  Stat,  737. 

Act  of  June  10,  1930,  46  Stat,  788. 

Act  of  April  21.  1932,  47  Stat-  88, 

Act  of  June  2G,  1934,  48  Stat.  1240. 

Act  of  May  1.1,  1938,  52  Stub  347,  25  XJ, 

United  States  v,  Wat  a she,  102  F.  2d  428  (O. 

excepted  these  coal  and  asphalt  lands  from  the  geiirrni  statulory  provision 
for  the  leasing  of  hinds  for  mining  purposes. 

The  following  appropriation  nets  appropriate  money  to  advertise  for 
the  disposition  of  Chickasaw  and  Choctaw  coal  mid  asphalt  deposits: 

Act  of  August  24,  1012,  see.  18,  37  stat.  518:  Act  of  June  30.  1013, 
sec,  18,  38  Stat.  77;  Act  of  August  1,  1914,  gee.  17,  38  Stub.  582;  Act  of 
May  18,  1916,  see,  19,  30  Stat.  123 ; Act  of  March  2.  191T,  see.  18, 

39  Stilt.  069;  Act  of  May  2;%  1918,  see.  IS,  40  Stat.  561  ; Act  of  June 
30,  1919,  sec,  18,  41  Slat.  3;  Act  of  February  14,  1920,  nee.  18,  41 
Stat.  408;  Act  of  March  H,  1921,  see.  18,  41  Stnt.  1225;  Act  of  May  24, 
1922,  42  Stat,  552,  575;  Act  of  January  24,  1923,  42  Stilt.  1174,  HOG; 
Act  of  March  3,  1925,  43  Stat.  1141,  1148;  Act  of  May  10,  1920,  44 
Stub  453,  400 ; Act  of  January  12,  1927,  44  Stat.  934,  941-  Act  of 
March  7,  3928,  45  Stat.  200,  20G  ; Act  of  March  4,  1929,  45  Stat.  1562 
1568 ; Act  of  May  14,  1930,  46  Stat,  279,  280. 

For  regulations  regarding  the  leasing  of  segregated  coal  and  asphalt 
deposits,  see  25  C,  F,  Ii.  207.1-207,12;  regarding  mining  operations 
on  segregated  coal  and  asphalt  lands,  see  ibid.,  210.1-^210.2;  regarding 
sale  of  coal  and  asphalt  deposits  in  segregated  mineral  area,  sec  ibid 
213,1^213,17. 

Many  otbmr  special  statutes  have  been  passed  dealing  with  tribal 
property  of  the  Cfioctiiw  and  Cliickiismw  Nations,  such  ns  : 

Act  of  March  4,  1913,  c,  152.  37  Hint.  1007;  Act  of  June  25,  1910, 

3G  Stat.  §32.  Amended  by  Act  of  January  25,  1917,  39  Stat,  870, 
These  acts  all  related  to  certain  coal  leases. 

Act  of  May  26,  1030,  40  Stat,  385,  Supplementing  Act  of  May  25. 
1928,  45  Stftt,  737,  Relating  to  tribal  lands  for  oil,  gas.  and  other 
purposes. 

Act  of  April  28,  1D04,  33  Stat.  571.  Supplementing  Act  of  June  28, 
1898.  80  Stat,  495.  Amended  by  Act  of  May  24,  1924,  43  Stat.  138, 
relating  to  towiislte  lands. 

25  U,  S.  C.  A,  414,  Act  nf  August  25,  1937,  50  Stat.  810  provides  : 


H.  G 3UG;i  39 6e. 
C . A.  TO,  1930), 


(Mleil  in 
This  act 


ERIC 


That  hereafter,  in  all  sales  of  tribal  lands  of  the  Choctaw  am! 
thickEiHjiw  Indians  in  Oklahoma  provided  for  by  existitm  law,  the 
Secretary  of  the  Interior  Is  hereby  authorized  to  offer  such  lands 
for  stilt-  subject  to  a reservation  of  the  mineral  rights  therein. 
Including-  oil  and  gas.  for  the  bc-uent  of  said  Indians,  whenever 
In  his  judgment  the  interests  of  the  Indians  will  best  be  served 
thereby. 
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The  net  further  directed  the  insutiin'f  of  pntcutH  and  .stated  that  : 

All  th**  lands  allotted  shall  be  nuiituxuhle  while  the  title 
remains  in  the  original  nlhniee,  hm  tier  to  exceed  iweniy- 
niu*  years  from  date  of  pa  tout,  and  each  allottee  shall 
select  from  his  allotment  a homestead  of  one  hundred  and 
sixty  acres,  fur  which  he  si  mil  have  a separate  patent, 
and  which  shall  lit-  inalienable  for  twenty-one  years  from 
date  of  patent,  * * * si2 

The  leading  ease  of  Choate  v.  Trappy  held  that  under  this 
statute  allot  tees  acquired  a vested  property  right  to  exemption 
from  slate  taxation  which  was  binding  on  Oklahoma  and  could 
not  lit*  impaired  by  .subsequent  congressional  action  without 
violation  of  the  Fifth  Amendment  of  the  Federal  Count  ituth’u. 
The  exempt  Ion  extends  to  prevent  the  state  from  imposing  a 
tax  on  oil  and  gas  royalties  accruing  to  the  Indian  owner  under 
a lease  of  the  allotment.81  The  exemption  does  not,  however, 
run  with  the  land,  and  therefore  does  not  attach  in  favor  of  the 
heirs  or  grantees.85 

The  Choctaw  and  Chickasaw  freed  moil,  unlike  the  freedmen 
of  the  other  tribes,  were  not  members  of  I he  tribes,  and  tlieir 
right  of  participation  In  the  lands  of  the  nations?  extended  only 
In  40  acres  each.  The  claim  of  the  ChuHaw  freedmen  was  based 
upon  the  net  Ion  of  tin?  Choctaw  Nation  in  bestowing  such  right 
in  pursuance  of  the  treaty  with  the  United  States  of  The 

Chickasaws  took  no  action  to  secs  ire  the  rights  of  their  freed  mm 
under  said  Treaty  and  allot  munis  of  10  acres  each  were  made  to 
Them  by  virtue  of  section  2b  of  the  Atoka  Agreement,  which 
exempted  Ihe  lands  of  the  member*  of  the  tribes  from  taxation, 
anil  specified  that  : 

* * * This  provision  shall  also  apply  to  the  Choctaw 

and  Chickasaw  ITeodmen  to  the  extent  of  his  allot- 
ment. * * * 

It  has  been  held  that  the  allotments  of  Chickasaw  freedmen 
under  the  Atoka  Agreement  and  11)02  supplemental  agreement 
became  taxable  when  the  Act  of  May  27,  11)08,  removed  the  tax 
exemption.8*  In  distinguishing  the  case  of  Chortle  v.  Trapp, 
the  court  declared  lliat  the  exemption  enjoyed  by  members  of 
the  tribes  could  not  be  abrogated  by  Congress  because  it  had 
been  granted  in  consideration  of  this  relinquish  men  t of  some 
of  their  rights  and  therefore  vested  In  the  Indians  a property 
right  of  which  they  could  not  be  deprived  under  the  Fifth  Amend- 
ment of  the  Constitution ; but  that  the  freedmen  had  relinquished 
nothing  and  were  therefore  in  a different  position,  and  that  by 
ihe  terms  of  the  Atoka  Agreement,  the  rights  of  the  freedmen 
remained  subject  to  subsequent  acts  of  Congress,  and  therefore 
the  tax  exemption  couhl  be  removed. 

The  same  reasoning  would  seem  equally  applicable  to  tliu 
Choctaw  freedmen. 

of  June  2S,  1808,  SO  Slat.  405,  507,  see,  20,  See  fn,  81  supra. 

^ 204  U.  S.  COS  (1912)  ; followed  in  Qlvtfstin  v,  Wood,  224  U,  §,  079 
(3012).  Spo  Chapter  13,  sees.  Ill,  7A, 

■W  Carpenter  v.  Show,  280  U.  5.  303  (1030),  The  court  reasoned  that 
sinoo  the  royalty  interest  was  a right  attached  to  the  reversionary  interest 
in  | lie  land,  the  royalty  was  not  taxable, 

sa  J/rNce  V.  WhHthrad,  253  Fed.  540  (C,  C.  A.  8,  1018), 

«TrentV  of  April  28,  1800.  Art.  3,  14  Stat.  TOO, 

«7  Alim  v.  Trimmer,  45  Okla.  83,  144  Pae.  705  (1014),  writ  of  error  248 
U,  S.  HOG  (lOlS). 


a CREEKS  "■ 

Under  the  Creek  Agreements**  allotments  were  made  InnUeii- 
able  for  5 years  from  June  30,  1002,  and  each  citizen  was 
allowed  to? 

'*  * * select  from  his  allotment  forty  acres  of  land, 

or  a quarter  of  a quarter  section,  ns  a honiestead,  which 


STl  While  tlu»  Cr*'ok>  are  most  commonly  referred  to  as  a tribe,  they 
nn*  also  referred  to  in  various  treaties.  nets  of  Congress,  judicial  opinions 
and  administrative  rulings  as  a confederacy  consisting  of  tribes,  bauds, 
or  ■towns',  Thus  in  Mitrhrl  v.  United  States.  9 Pit,  711  (1835),  the 
Supreme  Court  upland  hind  titles  based  up«m  “deeds  from  various  tribes 
of  Indians  belonging  to  flu*  great  Creek  Coufedeiacy"  (at  p,  725).  And 
seo  Memo.  Sot.  I,  I),  July  15,  1937,  cited  in  Chapter  14,  gee,  14  Creek 
“towns"  which  have  adopted  tribal  const  itut ions  are  ThloplhloeCu  Tribal 
Town  (const it  til  ion  rat  hied.  December  27,  1938;  charier  rn tilled,  April 

13,  1939)  and  Alabamu-Qimssnrto  Tribal  Town  (constitution  rn titled, 
January  lCi#  1930.  charter  ratified,  May  24,  1039), 

■"  Original  agreement : Act  of  March  1.  1901,  31  Stat,  SGI, 

Supplementing  Act  of  March  24,  3832.  7 Stat.  300,  3G7 ; Act  of  Juno 

14.  imO.  14  Stat.  785,  787;  Aut  of  June  28,  1898,  30  Stilt.  495,  498. 
500,  520.  Amended  by  Art  of  June  30,  1902.  32  Stat,  000.  Repealed 
in  part.  Act  of  June  3D,  1002,  32  Stat.  500,  supplemented  by  Act  of 
June  30,  1902,  32  Stat,  500  ; Act  of  March  8,  1903,  32  Stat.  982  ; Act 
of  March  3,  1905,  33  Stat.  1048;  Act  of  August  1,  1014,  38  Slat,  582? 
Act:  of  August  24,  1922.  42  Stnt.  831.  Cited:  24  Op.  A,  G,  023  (1903)  ; 
25  Op.  A.  G.  103  (1904)?  84  Op.  A.  (*.  275  (1924);  Op,  Sol,  I,  D, 
U 40402,  October  31,  1917;  Op,  KqI,  T,  D.  M.  10526,  December  13,  1923; 
Memo.  Sol.  I.  j>„  Septum  her  17,  1930;  53  I,  D.  502  (1931);  Armstroitp 
v,  Wood.  .195  Fed.  137  (C.  C.  13.  D,  Okla.,  1911)  ? Datjhy  v,  United 
St  at  cm,  00  f\  2d  SO  (C.  C.  A.  10,  1932)  ; Bartlett  y.  Ok!  a.  Oil  On..  218 
Fed,  nsn  <p,  C.  E.  D.  Okla.,  1914)  ; ilrann  v,  Bell.  192  Fed.  427  (C,  0. 
10.  Li.  Okla.,  1011)  ; Brown  v,  Utiifvd  Stair*,  27  F,  2d  274  (C,  C*  A.  8, 
192S)  ; Browning  v.  United  States,  G F,  2d  801  (C.  C.  A.  8,  1925), 
oert.  den.  209  U,  S,  008  (1925)  ; Baste?1  v.  Weight,  185  Fed.  947  (C.  C, 
A.  8,  1 905),  app,  dism.  202  U.  S.  599;  Campbell  v.  Wadsworth , 248 

U.  JS.  100  (1018)  ; Capital  Toirnsite  Co,  v,  Fox,  0 Iiul.  T.  223  (1900)  * 
Carter  Oil  Co,  v,  Scott,  12  F.  2d  780  (D.  C,  N,  P.  Okla,,  1920),  rev’d. 
sub  iimn.  Knight  v.  Garter  Oil  Co,,  23  F.  2d  481  (C,  C.  A,  8,  1927)  ; 
Chorl  aw  O.  d a.  B.  R.  Co.  v.  Mackey,  250  V.  S.  531  (1921)  ; City  of  Tv  Isa 

V,  Southwestern  mil  Tel,  Co.,  75  F,  2d  343  (1035),  cert.  den.  295 
U,  S.  744  ; Creek  Nation  v.  United  Slates,  IS  C.  Cls.  474  (1933)  ; Evan* 
v,  Victor,  204  Fed.  301  (C,  C.  A.  8,  1913)  ; Em  parte  Webb,  225  U.  S. 
003  (1912)  ; Fink  v.  Count p Commissioners,  248  U.  S.  399  (1910)  ; 
Fish  v.  Wise,  52  F,  2d  544  (C.  C,  A.  10,  1031),  cert.  deli.  282  U.  8. 
903  (1931),  284  U.  S.  088  (1032);  Folk  v.  United  States , 233  Fed. 
177  (C.  C.  A,  S,  1010)  ; Fitlsom  y.  Quaker  Oil  d-  Gas  Oo„  35  F.  2d  84 
(C.  C.  A.  8,  1920)  ; Oilercase  y,  McOullmtgh,  249  U.  S.  178  (1919)  ; 
Gramm  v.  Han  is,  267  U.  S.  352  (1925)  l Han  ts  v,  Bell,  254  U.  S, 
103  (1020)  ; Harris  v.  Hardrtdge,  7 lnd.  T,  532  (1007)  ; Harr  in  ▼. 
Hurdridm.  160  Fed,  100  <C.  C.  A.  8,  1008)  ; Hawkins  v,  Okla.  Oil  (In.. 
195  Fed,  345  (C.  C,  E,  P,  Okla,  1911)  ; Hopkins  v.  United  States,  235 
Fed.  03  (C.  C.  A.  8.  1910)  ; In  re  Lands  of  Five  Ct  Miffed  Tribes,  199 
Fed.  811  (P,  C.  E.  P.  Okla.  1912)  ; Indian  L.  d ,T.  Co.  v,  Shorn  frit,  5 
Hid,  t,  41  (1004)  rev'd  by  135  Fed,  484  (1905)  ; To  tv  a Land  d Tru*t 
Co.  v.  United  States,  217  Fed.  11  (C,  C.  A.  8.  1914)  ; Jefferson  v . Fink, 
247  U.  S.  288  (1918)  ; Janus  v , United  Stales,  cm  rel.  Humphrey,  38 
F.  2d  431  (C.  C.  A,  9,  1930)  ; Joplin  Mercantile  Co.  v.  United  States. 
280  U.  B,  531  (1915)  ; Kcmohah  v,  Shaffer  Oil  tC  Refining  Go,,  38  P. 
2d  005  (P,  C,  N,  D.  Okla.,  1930)  ; King  v,  lakes,  64  F.  2d  979  (App. 
D.  C,  1933)  ; Knight  v.  Carter  Oil  Co,,  23  F,  2d  481  (C.  0.  A.  8,  1927)  ; 
Locke  v.  M! Marry,  287  Fed,  276  <C,  C.  A,  8,  1923)  ; Missouri,  Kansas 
if  Tcxa*  Ry.  Co.  v.  United  States,  47  C,  Cls,  09  (1911)  ; McDoitgul  t. 
McKay.  237  U,  S,  372  (1915)  l McKee  v.  Henry.  201  Fed,  74  (C,  C,  A. 
8,  3912)  : Malone  v,  Alderdicc , 212  Fed.  GG8  (C,  C,  A,  8,  1914)  ■ Manuller 
r United  States,  49  F,  2d  201  (C.  C.  A.  10,  1031)  ; Handler  r.  United 
Staten,  52  F.  2d  718  (C.  C,  A,  10,  lOSl)  ; Marlin  v.  Lew  alien , 270 
U.  S.  58  (1928)  ; Morrison  v,  United  State. s,  0 F,  2d  811  (C.  C.  A,  8, 
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shall  be  and  remain  nontax-able,  inalienable,  and  free 
from  any  ineumbninoe  whatever  for  twenty-one  years 
from  the  date  of  the  deed  therefor,  and  a separate  deed 
shall  he  issued  to  eaeli  allottee  for  his  homestead,  in  which 
this  eon  cl  i tin  n shall  appear.” 


1920)  : Mullen  v.  United  States,  224  U.  S.  448  (1912)  ; Norton,  v. 
Lama/,  228  U,  S.  51 1 (1925)  ; Parker  v.  Richard , 250  U.  S,  239  <19l0)  \ 
Parker  v,  Riley,  250  TJ.  S,  00  (1019)  ; Pigeon  y.  Buck,  237  U.  S,  380 
(1915)  ; Porter  v.  Murphy,  7 Ind.  T,  39-5,  104  S.  W.  658  (1907),  rev’d 
sub  nom.  Adams  v,  Murphy,  1G5  Fed,  304  (C.  C.  A.  8 , 1908)  ; Priddy  v. 
Thompson,  204  Fed,  955  (C.  C.  A.  8,  1913)  j Reed  v.  WeXty,  197  Fed, 
419  f D.  C,  E,  |>.  Okla.,  1912) , rev’d,  219  Fed.  864,  aff  d on  rehearing, 
231  Fed,  930  * Roubedcatt*  v Quaker  Oil  A (las  Co.  of  Okla „ 23  F.  2d 
277  (C.  c,  A.  8,  1927),  cert,  den.  270  U.  8.  630;  St.  Louis  S.  F.  R, 
Co,  v.  Pfennighausrn.  7 Ind.  T.  6S5,  104  8.  W.  8S0  (1907)  ' ScheUen 
v.  Fcwell.  230  TJ.  S.  G8  (1910)  ; ShuXthl*  V,  McDougal,  225 
u*  Si  5(51  (1912)  ■ Sizemore  Y.  Brady,  235  TJ,  8.  441  (1914)  ; Skelton  v. 
Dill,  235  U.  S,  200  (1914)  ; 8tancU ft  v.  Fez,  152  Fed.  GOT  (C.  C.  A. 
8,  1907),  app.  disin,  210  U,  S.  619;  Stcicart  v.  Keyes,  295  TJ,  g.  408 
(1930),  rehearing  den,  206  U.  8.  G81  (1035)  ; Sunday  y.  Mallory,  248 
U,  3.  545  (1919)  * Sweet  v,  Sdiock,  245  U.  S.  192  (1917)  ; Tiger  v 
Stinker,  4 F.  2d  714  (D.  C.  E,  D,  Okla,,  1925)  i Tiger  v,  Twin  State 
Od  Go,,  48  F,  2d  509  (C.  C,  A,  10,  1931)  ; Tiger  y.  Western  Inv.  Co., 
221  TJ.  S,  286  (lOll)  ; Turner  v.  United  States,  51  c,  Cis.  125  (1916)  ; 
Turner  V.  United  States,  248  U.  8,  354  (1919)  ; United  States  v,  Atkins, 
21*0  U,  S.  220  (1922)  ; United  States  v,  Equitable  Tr.  Co,,  2S3  U.  S. 
738  (1931)  ; United  States  v,  Ferguson,  247  U.  S.  175  (1918)  ; United 
States  v.  Ft.  Smith  it  W.  P.  Co ,,  195  Frd.  211  (C\  C A.  8,  1912)  * 
United  Statt  t v.  Glipsy  Oil  Co.,  10  F,  2d  487  (C,  C,  A,  8,  1925)*;  United 
States  y.  Hayes,  20  F,  2d  873  (C,  C.  A.  8,  1927),  cert.  don.  275  TJ  8 
555;  United  States  v.  Jacobs,  10 5 Fed.  707  (r,  C.  A 8,  1912)  ' United 
States  v.  Lena,  261  Fed.  144  (C.  C.  A.  8 , 1919)  ; United  States  v 
Martin,  45  F.  2d  836  (D,  C.  B.  D.  Okla,,  1930)  ; United  States  v Mid 
Continent  Pei.  Carp.,  67  F.  2d  37  (C.  0.  A,  10.  1933).  cert.  tleih 
290  U.  S.  702  (1933)  ; United  States  y.  Re-Read  Mills  *(■  Elcv.  (Jo.,  171 
Ft*tL  501  (C.  C,  E,  D.  Okla..  1909)  ; United  States  v.  S7tock,  187  Fed. 
862.  (C.  C.  E,  D.  Okla.,  1911)  ; United  States  v.  Smith,  279  Fed,  130 
(D,  C.  E.  D.  Okla,,  1922)  ; United  States  v.  Smith,  288  Fed.  356  (C.  C. 
A,  8,  1923)  United  States  y.  Southern  Surety  Co. * 9 F.  2d  664  (E.  C. 
E,  p,  Okla..  1925)  ; United  States  v,  Tiger , 19  F.  2d  35  (C,  C.  A ] 8, 

1927)  ; United  States  v,  Western  Inv.  Co.,  226  Fed.  72G  (C.  C,  A,  8 

1915);  United  States  v.  Wildcat,  244  U,  S.  Ill  (1917);  United  Sta* 
Express  Co.  v.  Friedman,  191  Fed,  673  (C,  C.  A,  8.  I9u ) ) u 
Whitney  Lumber  d Grain  Co.  v,  Crabtree , 16G  Fed,  73g  (C.  C,  A.  8, 

190S)  ; Wade  v,  Fisher,  30  App.  D.  C.  245  (1912)  ; Washington  v 

Miller,  235  U,  S.  422  (1914)  ; Wclty  v,  Reed,  231  Fed.  930  (C.  C,  A.’ 

8,  1919)  ; Wilhuott  v,  United  States,  27  F,  2d  277  (C.  C,  A.  8 1928)  * 
Woodward  v . De  Graffmiried.  238  U.  S.  284  (1915) . For  annotation* 
to  Act  of  June  30,  1902,  32  Stat.  500,  supplementing  the  Original  Creek 
Agreement,  see  fn,  60,  infra, 

E'  A ct  of  June  30,  1902.  gee.  10,  32  Stat.  500,  503.  This  act  snp= 
plemented  the  Act  of  June  30,  1834,  4 Stat.  729;  Act  of  May  31  1900 
31  Stat  221,  231;  Act  of  March  1,  1001,  31  Stat.  SOI,  800,  secs  7 
and  fi;  amended  Act  of  March  1,  1901,  31  Stat,  861.  862,  sec.  3.  par.  2, 
864,  sec,  S,  871,  sec,  37  ; repealed  Act  of  March  1.  1901,  3i  Stat.  861 
R64,  868,  sec,  24;  and  was  supplemented  by  Act  of  April  21  1904  33 
Stat  189  ■ Act  of  Tune  21.  1906,  34  Stat.  325;  Act  of  August  1 1014 
38  Stat.  582*  Act  of  August  24,  1922,  42  Star.  831,  It  was  cited  in 
26  Op.  A.  G.  317  (1907);  Op.  Sol,  I.  D.,  M.  13807.  January  23.  3925; 

kin*  v.  Arnold,  235  U.  S.  417  (3914)  ; Atfrey  v.  Colbert,  368  Fed! 
231  (0.  C,  A.  8,  1009)  ; Blackburn  v.  Muskogee  Land  Co,.  6 Ind.  T.  232, 

91  S.  W.  31  (1006)  ; Brader  v.  James,  240  V.  S.  88  (1918)  ; ITtckmun  x 
United  states f 224  11  S.  413  (1912);  IHU  v,  Rankin,  289  Fed.  511  i 
(D,  C.  E.  D,  Okla,,  19231  ; I^anham  v.  AfcKccl,  244  U S 582  (1917)  * 
Moore  y.  Sawyer.  107  Fed.  820  (0.  C.  E.  D,  Okla.,  1909)  ; Morrison  v 
Bvmettr,  154  Fed.  617  <C.  C,  A.  8.  1907),  app,  di.<m,  212  U.  S.  201 
(1P09)  * 3lmkof/ev  Land  Co.  v.  Mullins,  leH  Fed.  179  (C.  C A S 1908)  ; 
Nunn  v.  Haseirigg,  216  Fed.  380  (C.  C,  A.  8,  1914)  ; Pitman  y.  Com- 
missioner of _Internal  Revenue,  64  F.  2d  740  <C  C A 10  3 933)  ■ 

Reynolds  v.  Fewell,  236  U.  S.  58  (1915)  ; Self  v.  Prairie  Oil  £ GaV  Co., 

28  b\  2d  090  (C.  C.  A.  8 = 1928)  ; Taylor  V.  United  States,  230  Fed.  580 
(C,  C,  A.  8,  3 916)  ; United  Stairs  v.  Bartlett , 235  U,  S 72  (1914)  • 
United  States  v.  Black,  247  Fed,  942  (C.  C,  A.  8t  1917)  ; United  States 
v ‘ Board  of  Commissioners  of  McIntosh  County.  284  Fed.  103  (C.  C.  A 
8,  1922),  app.  disni.  263  U-  S.  691;  United  States  v.  Cook,  225  Fed, 
756  (C,  C,  A.  8,  1015)  ; United  States  v.  Knight,  200  Fpd.  145  (C.  C,  A, 

8,  1913)  ; United  States  v.  Shock,  187  Fed.  870  (0.  C,  E.  D.  Okla,, 
1911)  ; irniicd  States  y.  Smith,  266  Fed,  740  fD,  C.  E.  D.  Okla,,  1920)  ; 
United  States  v.  Woods,  223  Fed,  310  (C,  C.  A.  S,  1910).  For  annota- 
tions on  the  Original  Creek  Agreement,  see  fn.  88  supra. 


These  provisions  conferred  a right  to  hold  the  homestead 
exempt  from  taxation, w which  was  vested  and  protected  by  the 
Fifth  Amendment  of  the  Federal  Constitution.®1  The  Creek 
Agreements  (!lcf  not  expressly  confer  upon  Creek  Indians  any 
general  exemption  from  taxation;  only  the  homesteads  were 
expressly  exempted,®* 

In  the  hands  of  a purchaser  from  an  allottee,  the  homestead 
lands  have  been  held  taxable  and  the  Supreme  Court,  in  dis- 
tinguishing Chontc  v,  Trapp™  has  limited  its  doctrine  to  cases 
where  the  land  is  still  in  the  possession  of  the  allottee.®1 

D,  SEMINOLES 

The  Act  of  July  1,  1898,'“  ratifying  the  Seminole  Agreement, 
provides  for  Allotment  in  severalty  of  lands  of  the  Seminole 
Nation  and  states  that 

* * * Each  allottee  shall  designate  one  tract  of  forty 

acres,  which  shall,  by  the  terms  of  the  deed,  be  made 
inalienable  mid  nonfuxnhle  as  ti  homestead  in  perpetuity. 

Section  S of  the  Act  of  March  3,  1903,’ 
homesteads 


provided  that  these 


* * * Shall  be  inalienable  during  the  lifetime  of  the 

nllottee,  not  exceeding  twenty-one  years:  from  the  date 
of  the  deed  for  the  allotment  * * * 

Although  no  specific  restrictions  are  imposed  liy  these  statutes 
on  lands  other  than  homestead,  if  has  been  said  that  since  the 
lands  were  nontaxable  at  the  time  of  the  agreement,  and  since 
it  was  the  settled  policy  of  the  United  States  to  protect  the 
lands  from  taxation  until  the  Indians  were  given  full  power 
of  disposition,  an  exemption  may  be  implied,®1  Thus,  when 
restrictions  on  alienation  were  expressly  imposed  on  surplus 
lands  of  full  bloods  by  later  acts/8  these  lands  were  held 
nontaxable.” 


,w  United  State#  v,  Southern  Surety  Co,,  9 F,  2d  664  (D  C E D 
Olein,,  1925). 


"English  y.  Richardson,  224  U.  S.  GPO  (3912).  Cf.  Choate  v.  Trapp, 
-24  U,  S,  665  (3932).  discussed  In  Clinptcr  33,  seeg.  1,  3,  7. 

>'=As  in  the  ense  of  the  Chcrokees,  the  grant  of  nontaxnbio  land  by 
the  Agreement  extended  only  to  the  homestead,  find  such  exemption, 
as  attached  to  the  surplus,  was  by  reason  of  the  general  restrictions 
against  alienation, 

M 224  TJ.  S.  GG5  (1912). 

°* Fink  v,  County  Concnissioners,  248  U.  S,  399  (1919)*  Sweet  v. 
Sehacte,  245  U,  S.  192  (1917). 

,,r*30  Stat,  567,  568,  Repealing  in  part  Act  of  June  7,  1867,  30  Stat. 
62.  Supplemented  by  Aef  of  March  3.  1903,  32  stat.  982.  Cited  jn  20 
Op.  A.  G.  340  (1907)  ; 34  Op,  A,  G,  275  (1924)  ; 35  Op*  A.  G-  421  (1928)  ; 
53  L D,  502  (1031)  \ Ex  parte  Webb,  2 25  V,  B,  003  (1912)  ; Fifl?i  y.  Wise, 
52  F.  2d  544  (C.  C-  A,  10,  1931)  ; Goat  V.  United  States.  224  TJ.  S.  458 
(1912)  * In  re  Grayson,  » Ind.  T.  497  (1901)  ; In  re  Lands  of  Five  Civ- 
ilized Tribes,  190  Fed.  811  (D,  C.  E.  D.  Okla.,  1912)  ; Moore  v Carter  Oil 
Co.,  43  F.  2d  322  (C.  C.  A.  10,  1930)  : Seminole  Nation  v.  United  States, 
78  C-  Cls,  45;i  (1933)  ; Tiger  v.  Western  Inv.  Go.,  221  TL  g.  286  (1911)  ; 
United  States  v.  Bean,  253  Fed.  1 (C.  C.  A , 8,  1918)  ; United  States  v. 
Board  of  Cain  rs  of  McIntosh'.  Cty„  284  Fed,  103  (C.  C.  A-  8,  1922)  * 
United  Mates  v.  Seminole  Nation,  299  U.  S.  417  (1937)  ; United  States  v* 
Smith,  266  Fed,  740  (D.  C.  E.  D.  Okfa.,  1920 ; United  States  v.  Stigall, 
220  Fed.  IDO  (C.  C.  A.  8,  1910)  ; United  States  Express  Go,  v,  Friedman, 
191  Fed.  673  (C.  C.  A.  8*  1911)  ; FOwon  v.  Graham,  44  F,  2d  772  (C*  C.  A. 
10.  1930)  ; Woodward  r,  DeGraffenried,  238  TJ.  S 284  (1915). 

Tlie  Act  of  .Tune  15,  1038,  48  Stnt  146,  proyided  for  per  capita 
payment  to  the  Seminole  Indians  froh  funds  standing  to  their  credit 
in  the  Treasury, 

The  Act  of  April  27,  1932,  47  Bint.  140,  required  the  General  Council 
of  the  Seminole  Tribe  or  Nation  to  approve  the  disposal  of  any  tribal 
land. 

*>32  Stat.  9823  1008.  . - " 

91  United  States  v.  Beati,  253  Fed.  1 (C.  C.  A.  8,  1918) 

w Act  of  April  20,  1906,  34  Stat,  187,  see  fn.  101,  infra;  Act  of  May 
27,  1908.  35  Stat.  312,  310,  discussed  infra,  fn.  102. 

Q"  See  United  States  v.  Bean,  253  Fed.  1 (C,  C,  A.  8,  1018), 


o 

ERIC 


473 


alienation  and  taxation  of  allotted  lands  of  five  tribes 
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E,  FIVE  CIVILIZED  TRIBES  AS  A GROUP 

Shortly  ;»ff*>r  t\w  pnHHiigo  of  tliusp  spa  ini  allotmiMii  nets 
Oongn*SH  began  to  legislate  for  the  Five  Civilized  Tribes  ns  a 
group.'1*1 

The  link  between  restrictions  and  tax  exemptions  is  clearly 
demonstrated  by  the  Act  of  April  26,  1906, 101  providing  for  the 


ioo  For  many  years  there  was  a congressional  committee  on  the 
Fire  Civilized  Tribes  in  addition  to  the  Committee  on  Indian  Affairs. 
Son.  for  example.  Act  nf  April  17,  1000,  31  Stab  80,  88;  Act  of  March 
3,  1001.  31  Stab  900.  061. 

Also  see  49  L.  IX  348  (1022)  ; and  03  I.  D.  48  (1030),  which  stated 
among  either  things  : 

Bv  inter  legislation  ns  found  in  the  acts  of  April  26.  1906  (34 
Stab  137).  and  May  27,  1008  (3g  Stab  312),.  Congress  set  up 
a new  and  uniform  set  of  restrictions  applicable  alike  to  all  of 
the  Five  Civilized  Tribes.  Without  discussing  the  provisions  of 
this  later  legislation  In  detail,  it  is  sufficient  for  present  purposes 
to  point  out  that  the  restrictions  against  alienation  of  lands  al- 
lotted to  certain  members  of  those  tribes,  including  full-bloods 
and  three-fourths  bloods,  not  theretofore  removed  by  or  under 
any  prior  law,  were  continued  to  April  20,  lf)3i,  and  the  restric- 
tions as  to  certain  other  hinds  were  removed  with  the  provision 
that  such  lands  should  thereupon  become  subject  to  taxation  by 
the  State.  (P.  50,) 

Other  statutes  dealing  with  allotments  of  the  Five  Civilized  Tribes 
Include  : 

Act  of  August  24,  1910,  c,  562,  37  Stab  497,  Amending  Act  of 
April  26,  190(1,  34  Stat.  137.  Cited  in  Memo.  Sol.  I.  D.,  May  19,  1936; 
Bowling  V.  United  Staten,  299  Fed.  438  (C,  C,  A.  8,  1924),  This  act 
authorized  the  Secretary  of  the  Interior  to  sell  land  and  timber  reserved 
from  allotment  under  sec.  7 of  the  Act  of  April  28,  1906,  34  Stat.  137, 
infra,  fn.  101. 

The  Act  of  Juno  28,  1808.  30  Stat.  495,  see  fn.  78,  supra . 

The  disposition  of  timber  belonging  to  these  tribes  was  also  dealt  with 
in  the  Act  of  January  21,  1903,  32  Stat,  774,  Supplementing  Act  of 
February  8,  1887,  24  Stab  388;  Act  of  May  27,  1062,  32  Stub  245, 
Repealed  in  part  by  ‘the  Act  of  March  3,  1905,  33  Stat,  1048,  Sup- 
plemented by  Act  of  March  3.  1903,  30  Stab  982;  Act  of  June  21,  1926, 

34  Stat,  320,  Cited;  Op,  Sol.  L D.,  M.22121,  April  12,  1927;  Gibson 
v,  Anderson,  131  Fed.  39  (C.  C,  A.  9,  1904)  ; United  States  v.  Gray, 
201  Fed.  291  (C,  C.  A,  8,  1912),  app,  dism,  263  U.  S,  089;  Ute  Indians  v. 
United  States,  45  C,  Cla.  440  (1910). 

Act  of  March  27,  1914,  38  Stat,  310,  as  amended  by  the  Act  of  March 
2,  3921,  41  Stat,  1204,  which  provided  for  the  drainage  of  Indian  allot- 
ments of  the  Five  Civilized  Tribes.  For  other  statutes  dealing  with 
the  Five  Civilized  Tribor,  see  the  Act  of  August  24,  1922,  42  Stat,  831, 
supplementing  Act  of  March  1,  1901,  31  Stat.  861,  803;  Act  of  June 
30,  1902,  32  Stat.  500,  503;  Act  of  March  3,  1003,  32  Stat,  982,  996;  Act 
of  April  21,  1904,  33  Stat.  189,  204;  Act  of  April  26,  1906,  34  Stab  137, 
145;  Act  of  June  21,  1906,  34  Stat,  325.  373;  Act  of  May  27,  1908, 

35  Stat.  312,  which  validated  certain  deeds  executed  by  members  of 
the  Five  Civilized  Tribes  ; and  see,  409a  of  title  25  of  the  U,  S,  Code, 
derived  from  the  Act  of  March  2,  1931,  46  Stat,  1471,  which  relieved 
restricted  Indians  in  the  Five  Civilized  Tribes,  whose  nontaxnble  lands 
are  required  for  state,  county,  or  municipal  improvements,  or  Aold  to 
other  persons,  from  taxation  of  land  purchased  with  money  received. 
By  the  amendment  of  the  Act  of  June  30,  1932,  47  Stat,  474,  this  statute 
was  made  applicable  to  all  tribes. 

The  Act  of  May  26,  1920,  4l  Stat.  025,  ns  amended  by  Act  of  January 
7,  1925,  43  Stat.  728,  empowered  the  Secretary  of  the  Interior  to  pay 
out  of  any  funds  of  the  Creek,  Cherokee,  Choctaw,  Chickasaw,  and 
Seminole  Nations,  part  of  the  cost  of  town  improvements.  Thu  1920 
act  amended  the  Act.  of  June  30,  1913,  38  Stat,  77,  96, 

For  an  example  of  a provision  found  in  many  appropriation  statutes, 
see  Act  of  February  14,  1920,  see.  18,  41  Stab  408,  426, 

Some  provisions  applied  to  all  the  Five  Civilized  Tribes,  but  the 
Semlnoles,  See.  for  example,  the  Appropriation  Act  of  May  ,U,  1900,  81 
Stat.  221,  236-238.  For  regulations  relating  to  removal  of  restrictions 
and  sale  of  lands  of  members  of  the  Five  Civilized  Tribes  and  reinvest 
ment  of  funds  in  nontaxable  lands,  see  25  C.  F,  R.  241.34—241.48, 

Sec.  19,  34  Stat.  137,  144,  This  act  also  contained  many  other 
important  provisions  dealing  With  the  leasing  of  allotments  (secs.  19 
and  20 ; also  see  sec,  9 of  this  chapter)  ; authorizing  adult  heirs  to 
alienate  inherited  allotments  (sec.  22),  and  providing  for  descent 
(sec.  5),  reversion  to  tribe  in  default  of  heira  (gee,  21),  and  devise  of 
allotments  (sec.  23). 

The  Act  of  April  26,  1906,  supplemented  the  Act  of  May  31,  1900, 
31  Stab  221 ; Act  of  February  28,  1902,  32  Stab  43  ; Act  of  February 
19,  1903,  32  Stab  841  ; Act  of  March  3r  1905,  33  Stat.  1048.,  Amended 
by  Act  of  June  21,  1906,  34  Stat.  325;  Act  of  May  27,  1908,  35  Stat, 


o 


iinal  disiMJsition  of  the  affairs  of  the  Five  Civilized  Tribes.  This 
statute  imposes  restrictions  against  alienation  on  allotments  of 
full  liliiutls  for  2,7  years  unless  removed  sooner  by  Congress,  and 

provides  that  i 

* * * all  lands  upon  which  restrictions  are  removed 

shall  be  subject  to  taxation,  and  the  other  lands  shall  be 
exempt  from  taxation  as  long  as  title  remains  in  the 
original  allottee. 


312;  Act  of  August  24,  1912,  37  Stat.  497;  Act  of  April  10,  1926. 
44  Stat,  239 ; Act  of  Mny  10,  1928,  45  Stab  495.  Supplemented  by 
Act  of  March  1,  1907,  34  Stab  1015;  Concurrent  Resolution  of  April 
10,  1006,  34  Stat,  2832 ; Act  of  April  30,  1908,  35  Stub  70  ; Act  of 
May  20,  1908.  35  Stat,  444  * Act  of  March  3,  1909,  35  Stat.  781  ; Act 
of  April  4,  1910,  30  Stab  289;  Act  of  February  19,  1912,  37  Stat. 
67  ; Act  of  August  24,  1012,  c.  502,  37  Stat,  497 ; Act  of  August  24, 
1022.  42  Stut.  S31 ; Act  of  June  28,  1034,  48  Stat.  1407.  Cited  in 
Cabell,  J,  V„  Descent  and  Distribution  of  Indian  Lands  (1932),  3 Okla. 
S.  B,  J.  208;  26  Op.  A.  G.  127  (1907);  26  Op,  A-  G.  340  (1907); 
26  Op.  A.  G.  351  <1907)  ; 27  Op,  A,  G,  530  (1909)  ; 29  Op,  A.  G,  131 
anil)  ; 29  Op.  A,  G,  231  (1011)  ; 34  Op,  A,  G.  275  (1924)  ; 34  Op. 
A,  G.  302  (1924);  Op.  Sob  I,  IX,  M.7996,  August  2,  1922;  Op,  Bob 
J.  D„  I ), 4 6987.  November  13,  1922  ; Op.  Sol,  J.  B„  M.10526,  December 
13,  1023;  OP,  Sol,  I.  D.,  M.7318,  May  28,  1924;  Op.  Sob  I.  D„  October 
4,  1926;  Report  of  Status  of  Pueblo  of  Fojoaque,  November  3,  1932; 
Op.  Bob  I.  D„  M, 2784 3,  January  22,  1935 ; Op,  Sol,  J.  B.,  M. 27759, 
January  22,  1930 ; Op.  Sol,  L P-,  M.27S14,  January  30,  1935 ; Memo. 
Sob  T,  D-.  September  20,  1935;  Op,  Sol,  I.  D,,  M.27814,  April  23,  1936; 
Memo,  Sob  I.  D.,  May  19,  1936;  Memo,  Sol,  I.  D.,  September  17,  1936; 
Memo.  Sol.  I.  P.,  August  25,  1937;  53  I.  D.  48  (1930)  ; 53  I.  P.  471 
(1931)  ; 53  I,  D.  502  <1931 ) ; 53  I.  D,  037  (1932)  ; 54  I.  D,  109  (1932)  ; 
Anchor  Oil  Co.  v.  Gray,  230  U,  S.  519  (1921)  ; Aniokcr  V,  Gamhurg > 
240  U,  S.  110  (1918)  ; Barnett  V,  Kunkel,  259  Fed,  394  (C,  C.  A,  8, 
1919)  ; Bartlett  v.  Okla.  Oil  Co,,  218  Fed,  380  (D,  C,  E.  D.  Okla,,  1914)  ; 
Bilhu  v.  Stewart,  246  U,  S.  255  (1918)  ; Blundell  v,  Wallace,  267  U,  8, 
373  (1923)  : Brader  v.  James,  246  lb  S,  88  (1918)  ; Brown  v.  United 
States,  44  C,  Cla,  283  (1907),  revd.  sub  nom.  Brown  d Gritts  v.  United 
Staten,  219  U,  S,  346  (1911)  ; Bunch  V.  CoU,  263  U,  S,  250  (1923)  ; 
Caesar  v.  Burgess,  103  F.  2d  503  (C,  C,  A,  10,  1939)  ; Cherokee  Nation  V, 
United  Staten,  85  C,  Cls,  76  (1937)  ; Choctaw  Nation  v.  United  States, 
81  C.  Cls.  1 (1935),  cert,  den,  290  U.  S,  043;  Choctaw  Nation  v.  United 
States,  S3  C.  Cls.  49  (1936)  ; City  of  Tuha  v.  Southwestern  Bell  Tel. 
€o.t  75  F.  2d  343  (C,  C,  A,  10,  1935),  cert,  den,  295  U.  S,  744*  Cochran 

-f.  United  States,  276  Fed,  701  (C.  C.  A,  8,  1921)  ; Cully  v.  Mitchell, 

37  F,  2d  493  (C.  C.  A.  10,  1930),  cert,  den.  281  U«  S-  740;  Barks  v. 

I ekes,  69  F,  2d  230  (App.  D.  C,f  1934)  ; David  v.  Younken,  250  Fed, 

208  (C.  C.  A,  8,  1918)  ; Derrisaw  y,  Schaffer,  8 F,  Supp,  876  (D.  €* 
E.  D,  Okla.,  1934)  ; Duncan  Townsitc  €o.  V.  Lane*  245  U,  S,  308  (1912)  ; 
E slick  v.  United  States,  51  C,  Cls.  266  (1916)  ; Fleming  V,  JfcCurfafn, 
215  U.  S.  56  (1909)  ; Frame  v.  Bivins,  189  Fed.  785  (C.  C,  E,  D.  Okla,. 
1909)  ; Ftilsom  v,  Quaker  Oil  tf  Gas  Co.,  35  F.  2d  84  (C.  C.  A,  8, 
1929)  ; Gannon  V.  Johnston,  243  U,  S.  108  (1917)  ; Garfield  v.  fZnffed 
States  cm  rel.  Allison,  211  U,  S,  264  (1908)  ; Garfield  v.  United  States 
cm  rel  Golilshu,  211  U,  S,  249  (1908)  ; Garfield  v.  United  States  cm  rel, 
Lowe,  34  App.  D,  C,  70  (1909)  ; Glenn  v.  Lewis,  105  F,  2d  398  (C.  C,  A. 
■10,  1939),  cert,  den,  00  Sup.  Cb  130;  Goaf  v.  United  States,  224  U,  S, 
458  (1912)  ; Gritts  V.  Fisher,  224  U,  S,  640  (1912)  ; Hallam  v.  Com- 
merce Mining  tf  Royalty  Co.,  49  F.  2d  103  (C,  C,  A,  10,  1931),  cert,  den, 
284  U.  S,  643  (1931)  ; Harris  v,  Bell,  254  tJ,  S.  103  (1920)  ; Harris  v. 
Gale,  188  Fed.  712  (C,  C,  E,  D,  Okla,,  1911)  ; Heckman  v.  United  States, 
224  U,  S,  413  (1912)  ; Henny  Gas  Go.  v.  United  States,  191  Fed.  182 
(C.  C,  A,  8,  1911)  ; In  re  Jes8iefs  Heirs’,  250  Fed.  694  (B,  C.  E,  p. 
Okla.,  1919);  In  re  Lands  of  Five  Civilized  Tribes,  199  Fed.  Oil 
(D.  C,  E.  D Okla.,  1912)  ; In  re  PalmeUs  Will , 11  F.  §upp,  301 
(D.  C.  E.  D.  Okla.,  1935)  ; Joics  Land  c£  Trust  Co , V.  United  States, 
217  Fed,  11  (C,  C,  A.  8,  1914)  ; Jack  v.  Hood,  39  F.  2d  594  (C.  G.  A. 
10,  1935)  ; Jennings  v.  Wood,  192  Fed.  507  (C.  C.  A.  8,  1011)  ; King  v. 
Icics,  64  F.  2d  979  (App.  D,  C.,  1933)  ; Knight  v.  Lane , 228  U.  S-  6 
(1913)  ; Ledbetter  v.  Wesley,  23  Fe  2d  81  (C,  C-  A.  8,  1927),  cert,  den, 
276  U.  S.  631  (1928),  276  U.  S.  636  (1928)  ; LigOn  v.  Johnston,  184 
Fed.  670  (C,  C,  A,  Sf  1908),  app.  diam.  223  U,  S,  741;  Locke  v,  M} Mur- 
ry, 287  Fed.  276  (C,  C.  A,  8,  1923)  ; M.  K.  d T.  Ry  Go.  v.  United 
States,  47  G,  Cls.  59  (1911)  ; Moore  v.  Carter  Oil  Co ,,  43  F,  2d  822 
(C,  C,  A.  10,  1930),  cert,  den,  282  U.  S.  903;  Morrison  v,  Burnette, 
154  Fed,  617  (C,  C.  A.  8,  1907),  app,  dism.  sub  nom.  Laurel  Oil  d Gas 
Co.  v.  Morrison,  212  U.  S.  291  (1909)  ; Mullen  v.  Pickens,  250  U,  8. 
590  (1919)  ; Mullen  V.  United  States,  224  U-  S,  448  (1912)  ; Muskrat  v. 
United  states,  219  V.  8-  346  (1911)  5 Nc-Kah-Wah-She  Tun-Kah  V.  Fall, 
290  Fed.  303  (App.  D,  G.,  1823),  app,  diem,  266  U.  S,  595  (1925)  ; 
Nunn  v,  Hazclrigg , 216  Fed,  330  (G.  C.  A,  8,  1914)  ; Parker  V.  Riley, 
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Tills  provision  was  made  more  emphatic  in  the  Acl  of  May  27, 
11108/“  the  next  major  act  relating  to  the  Five  Tribes.  Section  4 
provides : 

* * * jiii  land  from  which  restrictions  have  been  or 

shall  he  removed  shall  he  subject  to  taxation  and  all  other 
civil  hardens  as  though  it  were  the  property  of  oilier 
persons  than  allottees  of  the  Five  Civilized  Tribes  * * *. 


250  TF.  S.  GO  (1019)  ; Reed  v.  Welty,  197  Fed.  419  (D,  C,  E.  D*  Okla,, 

191  Li) , rnvd,  sub  nom,  Wrlty  v,  Reed,  219  Fed.  864  (G.  0.  A.  8,  1910)  ; 

ilffd.  nu  rehearing  sub  nom,  Welty  v,  Reed , 231  Fed.  030  (C.  C.  A.  8, 

3 n 1 0 » ; Rogers  v.  Rogers,  203  Fed.  160  (D,  C,  E.  D.  Okla.,  1910)  ; 

It  ouhr demise  v,  Quaker  Oil  *£■  Gas  Co.  of  Okla,,  23  F,  2d  277  (C.  C,  A. 

8,  1027),  cert.  dun.  276  U.  S.  G36 ; Seminole  Nation  v.  United  States, 
78  C.  Cis,  453  (1033)  ; SliulthU  v,  McDaugal,  225  TJ.  S-  501  (1012)  ; 
Sirmirt  v.  Keyes,  205  U.  S.  403  (1035),  rehearing  den.  29G  U.  S,  6G1 
(1035)  ■ Sunday  v.  Mallont,  24 8 U.  g.  540  (1919)  ; Superintendent  v. 
Commissioner,  205  XI.  B,  418  (1035)  ; Stvcet  v.  Schock,  245  U,  S,  192 
(1917)  ; Talley  v.  Burgess,  24G  U.  S.  104  (1918)  ; Taylor  v.  Parker , 
235  U,  g.  42  (1014)  ; Tiger  Y,  Western  Investment  Co.,  221  TJ.  S.  286 
(1011)  ; United  Status  V.  Bartlett , 23S  U,  §.  72  (1014)  ; United  Staten 
v.  Bean,  253  Fed,  1 (C.  C,  A.  8,  1018)  ; United  Staten  v.  Board  of  Com- 
missioners of  McIntosh  County,  284  Fed.  103  (C,  C,  A,  8,  1922),  app, 
ilisrn.  263  IT.  B,  691  ; United  States  v.  On  met  Oil  and  Gas  Go„  202  Fed, 
849  (C.  C.  A.  8,  1013)  ; United  States  ex  ret.  Johnson  v,  Payne,  253 

U.  S,  209  (1020)  ; United  States  v.  Ferguson,  247  U.  S.  175  (1018)  ; 
United  States  v.  First  National  Bunk,  234  U,  S,  245  (1914)  ; United 
States  V.  Fooshre , 225  Fed.  621  (C,  C,  A.  8,  1915)  ; United  States  v, 
Gypsy  Oil  Co,,  10  F.  2d  487  (0.  C.  A.  8,  1925)  ; United  States  v. 
Ilalsctl,  247  Fed,  390  (C.  C.  A,  8,  1918)  ; United  Staten  v,  Hayes,  20 
F.  2d  873  (C.  C.  A.  8,  1927),  cert,  den.  275  U,  §.  555;  United  States 
v,  Hinkle,  201  Fed,  518  (C,  C.  A,  8,  1919)  ; United  States  v.  Knight, 
200  Fed.  145  (C,  C,  A,  8,  1913)  ; United  States  v.  Ilea  Read  Mill  j 
Elevator  Co.,  171  Fed.  501  (C.  C.  E.  D.  Okla.,  1009)  ; United  States 

V.  Seminole  Nation,  290  TJ.  S,  417  (1037)  ; United  States  v.  Shock „ 
187  Fed.  S62  (C,  C.  E,  D,  Okla,,  1911)  ; United  States  v,  Shock,  1ST 
Fed.  870  (C,  C.  E,  D,  Okliu,  1011)  ; United  States  V,  Smith,  266  Fed, 
740  (D,  C,  E,  D.  Okla.,  1920)  ; United  States  v.  Smith t 279  Fed.  130 
(D.  c.  IS.  D*  Okla.,  1922),  revd.  by  2S8  Fed.  356  (C,  C.  A.  8,  1923); 
United  Slates  v.  Stigall,  226  Fed.  190  (C.  C.  A,  8,  1915)  ; United 
States  v.  Tiger,  19  F,  2d  35  ( C , C,  A.  8,  1927)  ; United  States  v,  Western 
Inv,  Co,,  226  Fed.  72G  (C,  C.  A,  8,  1915)  ; United,  States  V,  Whitmire. 
230  Fed.  474  (C.  C,  A,  S,  391G)  ; EX  S,  Express  Go , v,  Friedman,  191 
Fed.  673  (C.  C,  A.  8,  1911)  ; Vinson  v.  Graham- , 44  F.  2d  772  (C.  C.  A, 
10,  1930),  cert  den.  2S3  U,  S.  810*  Wade  v.  Fisher,  39  (App.  D.  O. 
245,  1912)  ; Williams  V,  White,  218  Fed-  797  (C.  C,  A,  8,  1914)  ; 
Win  ion  v.  Amos,  255  TX  S,  373  (1921). 

303  30  Btat,  312.  Other  provisions  in  this  statute  included  the  removal 
of  restrictions  upon  alienation  on  ail  lands  of  allottees  enrolled  as 
intermarried  whites,  as  freedmen,  and  as  mixed-blood  Indians  having 
less  than  half  Indian  blood,  including  minors ; and  all  lands  except 
homesteads  of  allottees  enrolled  as  mixed-blood  Indians  haying  half 
or  more  than  half  and  less  than  three-quarters  Indian  blood.  The 
homesteads  of  sucli  Indians  shall  be  restricted  until  April  26,  1933,  except 
that  the  Secretary  of  the  Interior  may  remove  such  restrictions  (sec,  1), 
it  also  contained  provisions  relating  to  the  leasing  of  allotted  lands 
(seen.  2,  3,  and  0 ; also  see  sec,  9 of  this  chapter)  and  the  alienation 
of  inherited  lands  (sec,  9 ; also  see  gee.  11  of  this  chapter). 

This  act  supplemented  Act  of  February  28,  1002,  32  Btat,  43 ; 
Act  of  April  20,  1906,  34  Stat,  137,  Amending  Act  of  April  26,  1906, 

34  Stat.  137.  Amended  by  Act  of  April  10,  1926,  44  Btat.  289.  Bup 
piemen  ted  by  Act  of  March  3,  1900,  35  Stat.  781 ; Act  of  April  4,  19104 
30  Btat,  269;  Act  of  August  24,  1922,  42  gtnt,  831;  Act  of  March  7, 

3 028,  45  Stat.  200;  Act  of  May  10,  1928,  45  Btat,  495;  Act  of  March  4, 
1929.  45  Stat.  ig,G£;  Act  of  March  4,  1929,  45  Btat.  1623;  Act  of 
March  26,  1030,  46  Stat  90;  Act  of  May  14,  1930,  46  Stat  279;  Act 
of  February  14,  1931,  46  Stat.  1115  ; Act  of  April  22,  1932,  47  Stat. 
01;  Act  of  February  17,  1983,  47  Stat,  820;  Act  of  January  27,  1933, 
47  Slat,  777;  Act  of  March  2,  1984,  48  Btat,  862;  Act  of  May  9,  1935, 

49  Btat  176;  Act  of  June  22,  1936,  49  Btat  1757;  Act  of  August  9. 
1937,  50  Stat.  564  * Act  of  May  9,  i938,  52  Stat  291. 

Cited  in  J,  V.  Cabell,  Descent  and  Distribution  of  Indian  Landa  (1932), 

3 Okia.  S.  B-  J.  208  ; J,  K,  Dixon,  TVg  Indian  (1917),  23  Case  and 
Com,  712;  H,  Krieger,  Principles  of  the  Indian  Law  and  the  Act 
of  June  18,  1934  (1935),  3 Geo.  Wash,  L,  Rev.  279;  J.  R.  T,  Reeves, 
Probating  Indian  Estates  (1917),  23  Case  and  Com,  727;  I.  F_  Rus- 
sell, The  Indian  Before  the  Law  (1909),  IS  Yale  L.  J.  328;  J.  H. 
Wigmore,  The  Federal  Senate  as  a Fifth  Wheel  (1920),  24  HI.  L. 
Rev.  89;  27  Op,  A.  G.  530  (1909)  ; 34  Op.  A.  G,  275  (1924)  ; 35  Op.  . 
A,  G.  421  (1928); -Op.  Soi,  I,  D„  D.404G2,  October  31,  1917;  Op. 


Sol,  I,  I).*  M.2G0G7,  April  29,  1022;  Op,  Sol.  I.  D„  M.7990,  August 
2.  1922  : Op,  Sol.  I.  D..  1X46987,  November  13,  1922;  Op.  Bill.  I.  IX, 

October  4.  1926;  Op.  Sol.  I.  IX.  M.18320,  December  21,  192(i ; Op. 

Sol.  I.  D„  22121,  April  12,  1927;  Memo,  Sol.  1.  D„  September  20,  1985; 
Aas’t,  Secy's,  Letter  to  A.  (I,,  February  1,  1935;  Menin.  Boh  I.  D,, 

June  4,  1935  ; Memo.  Sol.  I.  IX,  September  21,  1935  ; Memo,  of  Cmmnr., 

August  11,  1936;  Memo.  Sol.  I.  D.,  September  17,  1936;  Memo.  Sol.  I.  D., 
January  13,  1937 ; Memo.  Sot  I.  D,,  Jnnimry  23,  1937 ; Memo,  Sol, 
I,  D„  February  5,  1037 ; Memo.  Sol,  J,  IX,  April  8,  1937  : Memo.  Sol, 
I,  IX,  Way  14,  1938 ; 49  L,  IX  348  (1922)  ; 50  L,  D.  tiOl  (1924)  ; 53 
I.  D.  48  (1930)  ; 53  I-  D.  471  (1931)  ; 53  I.  D.  412  (1931)  ; 53  1.  LX 
502  (1931)  ; 54  I.  D.  382  (1934)  ; Anchor  Oil  Co.  V.  Gray,  250  U.  S.  519 
(1921)  ; A nicker  v,  Gunshitrg,  246  U,  B,  110  (1918);  Bagby  v,  t'jjffcfi 
States,  00  F.  2d  SO  (C,  C,  A . 10,  1982)  ; Rnrhrc  v.  Hood,  228  Fed.  65S 
(C.  C,  A.  8,  1916)  ; Bartlett  V,  Oklahoma  Oil  Co.,  21 8 Fed,  380  CD.  C, 
E.  D.  Okla.,  1914)  ; Baer  v.  ft Cutt,  24  F.  3upp,  806  (IX  C,  E.  D.  Okla., 

3 938)  ; Bril  v.  Cook.  192  Fed,  597  (C.  C,  R D.  Okla,,  1911)  ; Bilhy  v. 

Stewart-.  246  IT.  B.  255  (1918)  ; Board  of  Oomm^Ttt.  of  Tulsa  County, 
Okla.  v.  United  Staten,  94  F.  2d  450  (C,  C.  A.  10,  1938)  ; Bond  v.  Towi, 
25  F.  Silpp.  157  (D,  C,  N,  D,  OUlit.  1988)  ; Brown  v.  United  States, 
27  F.  2d  274  (C,  C.  A.  S,  1928)  ; Bunch  v.  Cole,  203  IX  S.  250  (1923)  ; 
BuriivKH  v.  Soil,  103  F,  2d  27  (C,  C,  A.  10,  1939)  ; Caesar  v.  B urgent, 
103  F.  2d  503  (C.  C.  A.  10,  1939)  * Carpenter  v.  Shaw,  280  U.  S, 
303  ( 1930)  ; Chisholm  v.  Creek  a-  Ind.  Dvr,  Co.,  273  Fed*  1589  (IX  C, 

E,  D,  Okla.,  1921)  ; aff'd,  in  part  and  rev'd,  in  part  glib  uom,  Sperry 

Oil  Co,  v,  Chisholm,  2G4  U,  S,  488  (1924)  ; Choate  v,  Trapp,  224  U,  S. 
665  ( 1912)  ; Comrnr,  of  Internal  Revenue  v,  Owens,  78  F,  2d  76S  (C,  C, 
A.  10,  1035)  ; Conner  v.  Cornell , 32  F,  2d  581  (C,  C*  A*  8,  1929)*  cert, 
den,  280  LX  S.  5S3*  Cully  V.  MltOhctl,  37  F.  2d  493  (C.  C,  A.  10,  1930), 
cert,  den,  285  TJ,  g,  740;  Dcrrtsaw  y,  Sohojjer,  8 I<\  Supp,  876  (D.  C, 
K,  D,  Okla,,  1934)  ; Etwliah  v,  Richardson,  Treasurer  of  Tulsa  County, 
Oklahoma,  224  U.  S.  GS0  (1912);  Btchen  v,  Cheney,  235  Fed,  J04 
(C,  C.  A.  8,  1916)  ; Ex  parte  Pero,  99  F.  2d  28  (C.  C-  A.  1,  1938),  Cert, 
den.  306  U.  B,  G43  ; Fink  v.  County  Gnmm'rs.,  248  LX  S,  399  (1919); 
Fulanm  v,  Quaker  Oil  <C  Gas  Co,.  35  F.  2d  84  (C,  C,  A.  8,  1029)  ; Gil- 
creasc  v,  McCullough,  240  TJ.  B.  178  (1919)  ; Gleason  v.  Wood,  224  U.  S. 
679  (1012)  ; Glenn  v,  Lewis,  305  F.  2d  398  (C,  C,  A,  10,  1f)39),  cert, 
deli,  60  Slip.  CL  130;  Goat  v.  United  States,  224  U,  S,  458  (1912)  ; 
Hal  lam  v.  bommeree  Mining  tf  Royalty  Co,,  40  F,  2<I  103  (C.  C.  A,  10, 
1031),  cert,  den.  2S4  tx  S.  643  (1931)  ; Hampton  v,  Ewart,  22  F.  2d 
81  (C.  C.  A.  8,  1927),  cert,  den,  27G  U.  S,  623  (1928)  ; liar  jo  r. 
Empire  Gas  J-  Fact  Co.,  28  F.  2d  590  (C,  C,  A,  8,  1928)  ; HatTiS  v,  Bell , 
254  U,  B,  103  (1920)  ; Harris  v.  Gale,  188  Fed,  712  <C.  €=  R D,  Okla,, 
1911)  ; Heckman  v.  United  Staten,  224  U.  S.  413  (1912)  ; Hill  v,  Ranhinf 

289  Fed,  511  (D,  C.  E,  D,  Okla.,  1923)  * Holmes  v.  United  States , S3 

F,  2d  688  (C.  C.  A.  8,  1929)  ; Holmes  v.  United  Shift*,  53  F.  2d  960 
(C,  O,  A.  10,  1931)  ; Hopkins  y.  United  States,  235  Fed,  95  (C.  C,  A.  8, 
101G)  ; lakes  V*  United  States,  ex  red.  Perry , 64  F,  2d  9S2  (App,  D,  C, 

. 1933)  ; In  rc  Jessie’#  Heirs,  259  Fell.  G94  (TX  G.  ID,  D,  Okla,,  1919)  * 
In  Re  palmer's  Will , 31  F,  Supp,  301  (D,  C.  E.  D,  Okla,,  1U35)  ; Indian 
Territory  Oil  Co,  v.  Board , 288  LX  B*  325  (1933),  app.  dtem.  287  U,  S. 
573;  Jack  v.  Hood,  39  F.  2d  594  (C,  C.  A,  10,  1935)  ; Jackson  v.  Gates 

Oil  Co.,  297  Fed.  549  (C.  C.  A.  8,  1924)  ; Jackson  v*  Harris,  43  F. 

2d  013  (C,  C,  A.  10,  1930)  ; Jefferson  v,  Fink,  24 7 U,  S,  288  (19i8)  ; 
Johnson  11,  United  States,  64  F.  2d  074  (C,  C,  A.  10,  1933),  cert,  den, 

290  U,  S 651  (1933)  ; Jones  v.  Prairie  Oil  Co.,  273  U.  B.  190  (1927)  ; 

Kenuncrer  v.  Mildland  Oil  *0  Drilling  Co.,  229  Fed,  872  (C,  C.  A.  8, 1915)  ; 
Kikcr  v.  United  States , 63  F*  2d  957  (C,  C.  A.  10,  1033)  ; King  v,  Ickes, 
64  F.  2d  979  (App.  D.  C*  1933)  ; Ledbetter  V,  Wesley,  23  F,  2d  81  (C.  O. 

A.  8,  1927) , c&rt.  tkm  270  U,  S.  631,  63g  (1928);  Locke  v,  M* Murry, 

287  Fed,  270  (C,  C.  A.  8,  1923)  ; McDaniel  v.  Holland,  .230  Fed.  945 
(C,  C.  A.  8,  1916)  MeNee  v.  Whitehead,  253  Fed.  546  (C.  C.  A.  8»  1918)  ; 
Malone  v.  Aldcrttice,  212  Fed,  60S  (C,  C,  A,  8,  1914)  ; Mars  v,  McDougal, 
40  F 2d  247  (C,  C,  A,  10,  1930)  I Moore  v.  Carter  Oil  Co.,  43  F.  2d 
322  (C.  C.  A.  10,  1930) s cert,  den,  282 -U,  S,  903;  Moore  v.  Sawyer, 
167  Fed-  826  (C.  C.  E.  D.  Okla.,  1909)  ; Mudd  v.  Perry,  14  P.  2d  430 
(D,  C.  N,  LX  Okla , 1926),  aff’d  25  F.  2d  85  (C,  O,  A.  8,  1928), 
cert,  den,  278  U.  S,  601 ; Millie#  y,  Pickens,  250  U,  S,  590  (1919)  ; Nunn 
V.  Ilazclrigg , 216  Fed.  h 0 (C.  C,  A.  8,  1914)  ; Okla,,  K.  J M.  I,  Ry,  Co , 
v.  Bowling,  249  Fed-  592  (C.  C.  A,  8,  1918)  ; Parker  v,  Richard , 250 
TX  B.  235  (1919)  ; Parker  v.  Riley,  250  TX  S.  66  (1919);  Pitman  v, 
ComvVr,  of  Internal  Revenue,  64  F,  2d  740  (C.  CL  A.  10,  1933)  * 
Powell  v.  City  of  Ada,  61  F.  2d  283  (C*  C,  A,  10,  1932)  ; Priddy  v, 
Thompson , 204  Fed.  953  (C.  C,  A,  8,  1913)  ; Priveti  v.  United  States, 
250  U.  S,  201  (1921)  ; Roberts  v.  Anderson,  66  F.  2d  874  (C.  C-  A.  10, 
1933)  * Rogers  v.  Rogers,  263  Fed.  160  (D.  C-  E.  D.  Okla*,  1919)  ; Self  t. 
Prairie  Oil  d Gas  Co„  28  F,  2d  590  (C/C,  A,  8,  1928),  cert  den,  278 
U,  S,  659;  Seminole  Nation  v.  United  States,  78  C,  Cls,  455  (1933); 
Shaw  v,  Gibson  Zah niser  Oil  Oorp*f  276  U,  8,  575  (1928)  ; Stewart  v. 
Keyes,  295  U,  S.  408  (1935),  rehearing  den.  296  TX  S.  661  (1935); 
Sunderland  v\  United  States,  200  TJ.  B.  228  (1924)  ; SupetHniejident  v. 
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The  Act  of  May  27,  100S,’“  together  with  tlie  1006  Aet.,M  and 
the  Acts  of  April  12,  15)2C,,M  May  10,  102S,'“  May  24.  1028,’" 
nnd  January  27,  1033,I,1S  are  the  principal  statutes  defining  re- 
strict  Ions,  and  the  corresponding  tax  exemptions,  with  reference 
to  the  property  of  the  Five  Civilized  Tribes,  Without  detailed 
discussion,  the  only  general  statement  that  can  be  made  is  that 
Congress  has  sought  to  protect  from  taxation  and  alienation, 


Commits inner,  293  U.  B,  418  (1035)  ; Swept  v.  S chock,  245  U.  B.  102 
(1017)  ; Taylor  v.  Parker,  235  tj.  S.  42  (1914)  ; Taylor  v.  United  Staten, 
230  Fed,  5S0  (C.  C.  A.  8,  10! 0)  ; Tiger  v,  Powell,  22  F.  2d  7SG  (C,  C.  A.  S. 
1027),  cert,  den.  260  U,  S,  572  (1025'),  writ  of  error  dism,  271  U.  S. 
040  (1920),  cert,  dun.  276  LI,  S.  020;  Tiger  V.  Stinker,  4 F,  2d  714  (D. 
C,  E.  D.  Okla.,  1020)  ; Tiger  v,  Ifi's/ers  Investment  Co.t  221  tj.  S.  2SC 
(lOil)  ; 7'riiakett  v,  Glosser,  236  U,  S.  223  (1915)  i United  Staten  v, 
AllC’L,  170  Fed,  13  (C.  C.  A.  S.  1910)  ; Uniter!  mates  v.  Bar  Hr  it,  235 
U.  S.  72  (1914)  ; United  States  v_  Bran,  233  Feu.  1 (C_  C,  A,  8,  1918)  1 
United  States  y,  Black,  247  Fed.  042  (C,  C,  A,  8,  1017)  ; United  States 
v.  Board  of  Gomm’rs.  of  McIntosh  County , 284  Fed.  103  (C.  C.  A.  8. 
192‘  npp.  disni.  263  U,  S-  691  ; United  States  v.  Brawn,  8 F,  2d 
564  t , C.  A.  8,  1925),  cert.  den.  270  U.  S,  044  (1926)  ; United  State* 
v.  Cook,  225  Fed,  75G  (C.  C.  A,  8,  1915)  ; United  States  r,  Equitable 
Trust  Go.,  283  U.  S,  738  (1931)  ; United  States  y,  Ferguson,  247  U.  B. 
175  (1918)  : United  States  v,  Cray,  284  Fed.  103  <C,  C-  A,  8,  1922). 
npp.  dism,  263  U.  S.  089:  United  States  v.  Gypsy  Oil  Go,,  10  P,  2d  487 
(d  c.  A.  S,  1925)  ; United  States  y.  Haddock,  21  F.  2d  165  (C,  C.  A,  S, 
11)27)  ; United  States  v.  HaUcll,  247  Fed,  390  (C.  C,  A,  8,  191S)  ; United 
States  v,  Knight.  206  Fed,  140  (C-  C.  A,  S,  1913)  ; United  States  V, 
Paw,  250  Fed.  218  (C,  C,  A,  8,  1918)  ; United  States  V.  Lccr  24 
F.  Supp.  814  (D.  C.  E.  D.  0U1«„  1938)  ; United  States  y,  Mart  hi, 

45  F.  2d  836  (D,  C,  E,  D,  Okla..  1930)  ; United  States  t.  Mid  Conti 
nent  Petroleum  Corp 67  F,  2d  37  (C,  C,  A,  10,  1033),  cert,  den 
290  U.  S.  702  (1933)  ; United  States  V-  Mott,  37  F.  2d  860  <C,  O,  A,  10, 
1930),  aft'd  sub  nom,  Mott  y.  United  States,  283  U,  S.  747  (1931); 
United  States  v.  Ransom , 284  Fed.  308  (C.  C.  A,  8,  1022)  ; United  State* 
v.  Richards , 27  F.  2d  284  (C.  C,  A.  8,  1028),  cert,  den.  278  U.  S,  630; 
United  States  v.  Shock  187  Fed,  SG2  (C.  C.  E,  P,  Okla.,  1911)  ; United 
State*  u.  Shock,  187  Fed.  870  (C,  C.  E,  D.  Okla.,  1011);  United  States 
v.  Smith.  2G6  Fed-  740  (IX  C,  E,  D.  Okla,,  1920)  ; United  States  v. 
Smith,  288  Fed.  356  (C.  C.  A.  8,  1923),  rev’g  279  Fed.  136  (D,  C,  E,  D 
Okln.,  1922)  ; United  States  v.  Tiger,  19  F,  2d  35  (C,  C,  A.  S,  1927)  *, 
United  Stale*  v.  IFafasJm*  102  F.  2d  428  (C.  C,  A.  10,  1939);  United 
States  v.  Western  Inv.  Go ,,  226  Fed.  726  (C,  C,  A.  8,  1910)  ; United 
States  v,  IVooiiff,  223  Fed,  31G  (C-  C,  A,  8,  1915)  ; United  States  cx  rcl 
Warren,  v,  Zckcs,  73  F.  2d  844  (App,  D.  C,  1934)  ; Ffnaon,  y,  Graham, 
44  F.  2d  772  (C-  C-  A.  10.  1030),  cert,  den,  283  TJ.  B,  S19;  Ward  v 
hove  County,  253  U.  S,  17  (1920);  Welch  y.  First  Trust  tt  Savings 
Bank,  15  F.  2d  184  (C,  C.  A.  8,  1926)  ; WhUebir'd  v,  Eaglc-Pioher  Lead 
Go.,  40  F.  2d  479  (C,  C.  A,  10,  1930),  a ff’g  28  P.  2d  200  (P.  C,  R D 
Okla.,  1028),  cert.  den.  2S2  U.  9,  844;  Williams  y.  White,  218  Fed. 
797  (C.  C.  A,  8,  1914)  ; WtfZffiott  y.  United  States,  27  F,  2d  277  (C,  C,  A, 
8,  1928)  ; WinJet!  v.  Amos,  255  U.  B,  373  (1921), 

This  exemption  related  to  land  and  not  to  income  derived  from  thG 
investment  of  surplus  Income  from  land.  Superintendent  v.  Commis- 
sioner, 295  U.  S,  418,  421  (193Q), 

Section  1 Of  the  Act  of  May  27,  1908,  35  Stat,  312,  declared  that: 

* * * all  allotted  lands  of  * * m enrolled  mixed-bloods 

of  tlirw-qtmrici'K  or  more  Indian  blood.  * * * shall  not  be 

subject  to  alienation,  contract  to  sell,  power  of  attorney,  or  any 
n flier  inciimhrain  e prior  to  April  twenty' sixth,  nineteen  hundred 
and  thirty=one  * * *, 

In  Johnson  sv.  United  States,  64  F.  2d  G<4  (C-  C,  A,  10,  1933),  the  Cif* 
cuit  Court  defined  the  purpose  of  this  statute  as  follows  * 

The  purpose  of  the  statute  win  to  release  restrictions  from 
much  of  the  empire  occupied  by  the  Five  Civilized  Tribes,  and  pui 
it  nn  the  tax  rolls.  <F,  677,) 

In  United  States  v,  Bartlett,  235  U.  S.  72  (1914),  it  was  held  that  this 
extension  upon  the  restriction  on  alienation  was  not  intended  to  feim- 
pose  restrictions  of  lands  on  which  the  original  restriction  upon  alienation 
had  expired  before  its  passage. 

™:i35  Slat,  312,  supra,  fn,  102. 

i«  Act  of  April  26,  1906,  34  Stat,  137,  supra,  fn,  101. 
id®  44  Stnt.  239.  Supplementing  Act  of  April  26,  1906.  34  Stat,  137, 
145.  Amending  Act  of  May  27,  1908.  35  Stat,  312,  310.  Supplemented 
by  Act  OF  May  10,  1928.  40  Stat.  495.  Cited  in  Memo.  Sol.  I,  D-,  Sep- 
tember 15.  1934;  Memo,  Sol,  I.  D.,  January  14.  1935;  Memo.  Sol.  I.  D„ 
June  4.  1935:  Memo.  Sol.  I.  D.,  September  21,  1930  ; Letter  of  Asst.  SrCy 
to  A.  G„  Ociobor  15.  1930;  53  1.  D,  037  (1932)  ; Anderson  v,  peck,  53 
F,  2d  257  tD,  C.  N.  D.  Okla.,  1031 1;  Base  y.  Scott , 24  F.  Supp.  806 
(D,  C.  E.  D.  Ok'a,.  1938)  ; Board  of  OmumTs  of  Tulsa  County . Okla.  v. 
United  States,  94  F,  2d  400  <C.  C.  A.  10,  1938)  ; Brawn  v.  United  States. 
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Iioinesteads  in  the  hands  of  Indians  who  have  high  percentages 
of  Indian  blood,  at  the  same  time  subjecting  escess  land  hold- 
ings, lands  in  the  hands  of  mixed-blood  heirs  of  original  nliotiees 
(up  to  1933 )r* l 11™  and  lands  in  the  hands  of  Indians  of  lesser 
degrees  of  Indian  blood,  to  state  taxation. 

The  Act  of  May  27,  19GS  u0  provided  that  no  homesteads  of 
mixed  bloods  of  half  or  more  than  half  Indian  blood  and  no 
allotted  lands  of  enrolled  full  bloods  and  enrolled  mixed  bloods 
of  three-quarters  or  more  Indian  blood  should  be  subject  to 
alienation  or  any  other  encumbrance  prior  to  April  20,  1931,  ex- 
cept that  the  Secretary  of  the  Interior  might  remove  such 
restrictions  for  the  benefit  of  the  Indian. 

Section  9 of  this  act  also  provided  that: 

* * * the  death  of  any  allottee  of  the  Five  Civilized 

Tribes  shall  operate  to  remove  all  restrictions  upon  the 
alienation  of  said  allottee’s  land  * * *. 

but  required  that  the  conveyance  of  any  interest  of  a full-blood 
heir  be  approved  by  the  court  having  jurisdiction  over  the  estate 
of  the  decedent.111 


27  F,  2d  274  (C.  C ,A.  8.  1928)  ; Burgess  v.  Nail,  103  F,  2d  37  (C,  C,  A. 

10,  1939)  ; Caesar  v,  Burgess,  103  F.  2d  503  (C.  C.  A.  10,  1939)  ; Dcrrisau. 
v.  Schaffer,  S F.  Supp.  876  (D.  C.  B.  D,  Okla.,  1934)  ; In  rc  J^hiivr'it  fFiZZ, 
11  F.  Supp.  301  (I.).  C,  E,  D.  Okla.,  1935)  ; Hiker  v.  United-  States, 
63  F,  2d  957  (C-  C,  A.  10,  1933)  ; King  v,  Jckf'8,  64  F.  2d  979  (App.  D,  C. 
1033)  ; Stewart  V-  Keyes,  295  U,  S.  403  (1935),  rehearing  den.  296  U,  S, 
udi  (1955)  ; United  States  cx  rcl , 11'«rrc»  v.  lakes,  75  F,  2d  S44  (App. 
t>.  O.  1034)  ; United  States  v.  Mid  Continent  Petroleum  Corp,,  67  F.  2d 
07  (C,  C.  A.  3 0,  1933),  cert.  den.  290  U.  S.  702  (1933)  ; United  States  V. 
Wafashe,  102  F.  2d  428  (0.  C,  A,  10,  1939)  ; Whitchurch  v.  Crawford t 
92  F.  2d  249  (C.  O.  A.  10,  1937). 

1<>045  Stat.  403,  Supplementing  Act  of  April  20,  1906,  34  Stnt.  137  ; 
Act  of  May  27,  1908,  35  Btnl,  312;  Act  Of  April  10,  1926,  44  Stnt,  239. 
Repealing  in  part,  Act  of  April  10,  1926,  44  Stat.  230,  Amended  by 
Act  of  May  24,  1D2S,  45  Stat,  733  ; Act  of  February  14,  1931,  e.  179, 
46  Stat,  1108;  Act  of  March  12,  1936,  49  Stat,  1160,  Supplemented  by 
Act  of  January  27,  1933,  47  Stat.  777.  Cited  in  OP,  Sol,  X.  B„  M. 25208, 
Juno  26,  1929 ; Op,  Sol.  I.  D„  M.27158,  August  5,  1032 ; Memo.  Sol,  I.  D., 
June  4,  1935 ; Letter  of  Asst,  Secy,  to  A,  G.,  October  15,  1930 ; Memo,  Sol, 

I.  D.,  January  13,  1937  ; Memo,  Sol.  I.  D.,  January  23,  1937  ; Memo. 

Sol.  I.  D„  May  14,  1938*  53  I.  D.  48  (1930)  ; 53  I.  D,  471  (1931)  ; 53 

E,  D.  502  (1931)  ; 53  I.  D.  637  (1932)  ; 54  J.  D.  382  (1934)  ; Bond  v. 
Tom,  25  F,  Supp.  157  (D.  C.  N,  D,  Okla,,  1938)  ; Burgess  v.  Nail,  1Q3  F. 
2d  37  (C,  Cr  A.  10,  193D),  rehearing  den.  May  1,  1939  ; Facsar  y.  Burgess, 
103  F,  2d  503  (C,  C,  A.  10,  1939)  ; Carpenter  v,  Shaw , 280  U.  8.  363 
(1030)  ; Glenn  V,  Lewis,  105  F,  2d  398  (C.  C.  A,  10,  1939),  cert,  den. 
90  Sup,  Ct,  130  ; King  V.  64  F.  2d  979  (App.  D.  C.  1933)  ; United 

States  v.  Equitable  Trust  Co.,  283  U,  S.  738  (1931)  ; United  States  v. 
XKetcSjtc,  102  F,  2d  428  (C,  0,  A,  10,  1939)  ; Whitchurch  v.  Crawford t 
92  F.  2d  249  (C-  C,  A.  10,  1937), 

l0T45  Stat,  733.  Amending  Act  of  May  10,  1928,  45  Stat.  405,  496, 
Ciled  in  03  I.  D.  48  (1930)  ; 53  I,  D.  471  (1931)  ; 53  L D.  502  (1931)  ; 
53  I.  D.  637  (1932)  ; King  v.  lakes,  64  F,  2d  979  (App,  D,  C.  1033). 

30a  47  Stat,  777.  Supplementing  Act  of  May  27,  1908,  85  Stat,  312 ; 

Act  of  May  10,  1928,  45  Stat,  495.  Cited  in  Hearings,  Sen,  Comm,  on 
Ind,  Aff„  72d  Cong,.  1st  sess„  S,  1839;  37  Op,  A.  G,  193  (1933)  ; Memo. 
Sol.  I.  D.,  October  25,  1034  ; Memo,  Sol.  I,  D.,  June  4,  1035 ; Op.  Sol, 
I.  D„  M, 28125,  August  12,  1935;  Memo.  Sol,  I.  D,,  October  22,  WA5  ? 
Memo,  Bol.  I,  D.,  May  1,  1936 ; Memo,  of  Comm'r,  August  11,  ^>36 ; 
Letter  of  Asst.  Secy,  to  A,  G.  .October  15,  1938 ; Memo.  Sol.  1.  D„  January 
13,  1937  ; Memo.  Sol,  I,  D„  January  23,  1037  * Memo.  Sol.  I.  D„  February 
5,  1937;  Memo,  Sol.  I.  D„  April  8.  1937;  Memo,  Acting  Sol,  T.  D,,  May 

11,  1937  ; Memo,  Sol.  I.  D..  May  14,  1938;  Memo,  Sol.  I,  D.,  irovemher 
28.  1938;  54  I.  D.  310  (1033)  ; 54  I,  D.  3S2  (1934)  ; Bond  v.  Tom f 25  F. 
•Supp.  157  (D,  C.  N.  D,  Okla.,  1038)  ; Burgess  v.  Nail,  103  F.  2d  87 
(C,  C.  A,  10,  1939)  rehearing  den.  May  1,  1939,  103  F.  2d  37  ; Barks  V. 
lakes,  69  F.  2d  231  (App,  D.  C.  1934)  ; Glenn  v.  Lems,  105  F.  2d  3DS 
(tl,  C.  A,  10.  1039),  cert,  den,  GO  Sup,  Ct.  130*  lakes  v.  Untied  States  g* 
rcl , Perry , 64  F.  2d  982  (App.  D,  C.  1933)  ; III  re  Palmer’s  Will , 11  F, 
Supp.  301  (D,  C,  E.  D.  Okla.,  1935)  ; King  V,  Takes,  64  F.  2d  9i9  (App, 
I>.  c,  1033)  ; Cfnitet?  States  ex  ref.  1Porre»  V,  Tckes,  73  F.  2d  844  (App 
D,  Cs  1934)  ; Whitchurch  V,  Crawford,  92  F.  2d  249  (C,  C,  A.  10,  1937) 

u»  Act  of  January  27,  1933,  47  Stat.  777,  supra,  fn,  108. 
ho  35  Stat.  312,  supra,  fn.  102. 

lh  Act  of  May  27,  1908,  35  Stat,  312.  315.  It  has  been  held  under 
■ Ids  section  that  lands  allotted  to  a half-blood  Choctaw  Indian,  and 
t.ierefoir  exempt  from  taxation  while  held  by  him,  become  taxable 
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This  section  contained  a proviso  that  as  to  allotments  of  In- 
dians of  one-half  or  more  Indian  blood  who  died  leaving  issue 
born  since  March  4,  1000,  the  homestead  should  remain  inalien- 
able for  the  life  of  the  issue  or  until  April  26,  1031,  unless  re- 
moval of  restrictions  should  be  sooner  authorized  by  the  Secre- 
tary of  the  Interior.112  By  the  Act  of  May  10,  1028,113  restrictions 
on  alienation  of  allotments  of  allottees  of  half  blood  or  more 
were  extended  until  April  26,  1956;  The  Act  of  May  24,  1923, 114 
amending  section  4 of  the  Act  of  May  10,  1928,  limited  the  tax 
exemption  to  160  acres  of  land  to  be  selected  by  the  Indian,  who 
shall  receive  a certificate  designating  it.llB  The  exemption  was 
to  continue  so  long  as  the  title  remained  in  the  Indian  designated 
or  in  any  full-blood  heir  or  devisee  of  the  land.  The  May  10, 
1928  Act  also  contained  a provision  that  nothing  in  the  act 


Upon  his  death  and  the  descent  of  tk«  title  to  his  minor  heirs  of 
less  than  half  Indian  blood.  The  fact  of  minority  of  the  heir  does  not 
sepm  to  continue  the  restriction  and  therefore  the  tax  exemption  is  re* 
moved  by  this  section.  AfeNee  v.  Whitehead,  253  Fed,  540  (G.  C,  A,  8. 
1018),  Of,  Wjjnn  v.  Fuoate,  Okl<i.t  290  Pae.  890  {3931), 

113  This  section  was  amended  in  minor  particulars  by  the  Act  of 
April  10,  1926,  44  Stilt,  239,  fn,  105  supra.  The  court  in  United  States 
T.  Lee,  24  F.  Supp,  814  (D,  C.  E,  Eh  Ohia,,  1938),  aft'd  108  F,  2d 
938  (C.  C.  A,  10,  1939),  held  that  if  allottee’s  surviving  issue  born  since 
March  4,  1006,  died  before  April  26,  1931,  the  homestead  allotment 
descends  free  from  restrictions,  because  of  the  language  of  the  proviso 
in  the  1908  Act,  even  in  the  hands  of  full -blood  heirs. 

113  See.  1,  45  Stat,  495,  wupro,  fn.  108.  It  was  provided  that  the 
Secretary  of  the  Interior  may  remove  the  restrictions  upon  applica- 
tions of  the  Indian  owners,  in  whole  or  In  purt,  under  such  rules  and 
regulations  as  he  shall  prescribe.  Prior  to  April  26,  1931,  allotted 
lands  held  by  the  original  allottees  and  Allotted  lands  acquired  by 
full-blood  Indians  through  devise  or  inheritance  from  an  allottee  and 
held  by  the  heir  or  devisee  were  nontaxablp.  See  sec,  4,  Act  of  May  27. 
1908,  35  Stat.  312,  313,  supra,  fn.  102;  Powell  V,  Oitij  of  Ada , 61  F, 
2d  283,  285  (C.  C.  A.  IQ,  1932).  Contra  \ Wynn  v,  Pupate,  supra.  On  the 
death  of  the  allottee,  allotted  lands,  except  those  passing  by  devise 
or  inheritance  to  full-blood  Indian  heirs,  became  subject  to  taxation. 
United  States  v.  Shock,  187  Fed.  870,  872,  873  (C,  C.  B,  D,  Okla„  1011); 
m 45  Stat.  733,  supra,  fn,  107. 

4g  stat,  495,  supra,  fn.  100.  Sec.  3 of  the  May  10,  1928  Act,  as 
amended  by  the  Act  of  February  14,  1031,  46  Stat,  1108,  and  the  Act 
of  March  12,  1936,  49  Stat.  1160,  provides » 

* * * That  all  minerals,  including  oil  and  gas,  produced 

on  or  after  Anri!  26,  1931.  from  restricted  allotted  lands  of 
members  of  the  Five  Civilized  Tribes  in  Oklahoma,  or  from 
inherited  restricted  lands  of  full -blood  Indian  heirs  or  devisees 
of  such  lands,  shall  be  subject  to  all  State  and  Federal  taxes 
of  every  kind  and  character  the  same  aa  those  produced  from 
lands  owned  by  other  citizens  of  the  State  of  Oklahoma  ; and  the 
Secretary  of  the  interior  is  hereby  authorized  and  directed  to 
cause  to  be  paid,  from  the  individual  Indian  funds  hold  under 
his  supervision  and  control  and  belonging  to  the  Indian  owners 
of  the  lands,  the  tax  or  taxes  so  assessed  against  the  royalty 
interest  of  the  respective  Indian  owners  in  such  oil,  gas,  nnd 


SECTION  9,  LEASING  OF  ALLOTTED 

Some  of  the  allotment  agreements  permitted  allottees  to  lease 
their  allotments  for  specified  purposes  and  periods,120  Section 

19  of  the  Act  of  April  26,  1906, l2<  in  extending  for  25  years  the 
restrictions  upon  alienation  by  ■ full-blooded  allottees,  provided 
that  such  allottees  might  lease  any  lands  other  than  homesteads 
for  more  than  one  year  under  rules  and  regulations  prescribed 
by  the  Secretary  of  the  Interior,  “and  in  case  of  the  inability  of 
any  full-blood  owner  of  a homestead,  on  account  of  infirmity  or 
age,  to  work  or  farm  his  homestead,  the  Secret  ary  *t  the  In- 
terior, upon  proof  of  such  inability,  may  autlwrks  Vising 
of  such  homestead  under  such  rules  and  regul^e.-i,  ’ tion 

20  required  all  leases  and  rental  contracts  of  fuit-iv-^4  lUofctees 
to  be  in  writing  and  approved  by  the  Secretary  of  ttw  Shcerlgr, 


459  For  example,  the  Original  Creek  Agreement  of  March  1,  1901,  gee. 
37,  31  Stat.  861,  871U  Cherokee  Allotment  Agreement,  of  July  1,  1902. 
see,  72.  32  Stat,  710,  726-727. 

434  34  Stat,  137,  144,  supra,  fn,  101, 


should  be  construed  to  exempt  from  taxation  any  lands  subject 
to  taxation  under  existing  law. 115 

The  first  indication  of  the  swing  in  policy  toward  expansion 
of  exemptions  is  found  in  the  Act  of  March  2,  l93l,llT  providing 
that  where  nontaxnble  land  of  a restricted  Indian  of  the  Five 
Civilized  Tribes  is  sold  under  existing  law,  the  Secretary  of  the 
Interior  may  reinvest  the  proceeds  in  other  land,  which  will  be 
nontaxnble  and  restricted  from  alienation;  Under  the  Act  of 
June  30,  1932,113  it  was  provided  that  the  restrictions  should 
appear  in  the  deed. 

The  Act  of  January  27,  1933, u9  provided  that 

*  *  * * where  the  entire  interest  in  any  tract  of  re- 

stricted and  tax-exempt  land  belonging  to  members  of 
the  Five  Civilized  Tribes  is  acquired  by  inheritance,  de- 
vise, gift,  or  purchase,  with  restricted  funds,  by  or  for 
restricted  Indians,  such  lands  shall  remain  restricted 
and  tux-exempt  during  the  life  of  and  as  long  as  held 
by  such  restricted  Indians,  but  not  longer  than  April  26, 
1956,  unless  restrictions  are  removed  iu  the  meantime 
in  the  manner  provided  by  law. 

The  act  also  provided : 

That  such  restricted  and  tax-exempt  land  held  by  anyone, 
acquired  as  herein  provided,  shall  not  exceed  one  hundred 
mid  sixty  acres;  And  provided  further.  That  all  minerals 
including  oil  and  gas,  produced  from  said  land  so  acquired 
shall  be  subject  to  all  State  and  Federal  taxes  as  provided 
in  section  3 of  the  Act  approved  May  10,  102S  (45  Stat, 
L.  495); 


oilier  mineral  production : Provided,  That  nothing  in  this  Act 
shall  bo  construed,  to  impose  or  provide  for  double  taxation  and, 
in  those  cases  where  the  machinery  or  equipment  used  in  pro- 
ducing oil  or  other  minerals  on  restricted  Indian  lands  are 
subject  to  the  ad  valorem  tax  of  the  State  of  Oklahoma  for  the 
fiscal  year  ending  June  30;  1931.  the  gross  production  tax  wtfick 
is  in  lieu  thereof  shall  not  be  imposed  prior  to  July  1,  1931  ; 
Provided  further,  That  in  the  discretion  of  the  Secretary  of  the 
Interior,  the  tax  or  taxes  due  the  State  of  Oklahoma  may  .be 

Snid  in  the  manner  provided  by  the  Statutes  of  the  State  of 
klahoma. 

lJC  Sec,  5,  45  Stat.  495,  supra,  fn.  106, 

^ 46  Stat.  1471,  supra,  fn,  100. 

44S47  Stat.  474,  25  U.  S,  C.  409a.  amending  Act  of  March  2,  1931, 
46  Stat.  1471.  Cited  in  Memo.  Sol,  I.  D.,  December  21,  1030 ; Memo. 
Sol,  I,  D-,  November  29,  1937;  Minnesota  v.  United  States , 805  CL  S, 
382  (1939). 

1,0  47  Sint.  777.  supra,  fn.  10S.  In  Glenn  v,  Lewis,  105  F.  2d  398 
(C.  C,  A.  10,  1939),  cert.  den.  GO  Sup.  Ct.  130,  the  court  held  that  this 
act  was  intended  to  restrict  lands  of  half  bloods  or  more  acquired  by 
Inheritance,  and  hence  the  one-third  interest  in  an  Indian  homestead 
allotment  which  a seven-eighth  blood  Choctaw  Indian  inherited  was 
restricted,  and  mortgage  and  deeds  executed  by  a Choctaw  Indian  with- 
out approval  of  the  Secretary  of  the  Interior  or  the  Oklahoma  County 
court  were  invalid. 


LANDS  OF  FIVE  CIVILIZED  TRIBES 

except  (1)  If  for  not  exceeding  a year  for  agricultural  purposes, 
for  lands  other  than  homesteads;  (2)  the  proper  court  might 
rent  or  lease  allotments  of  minors  or  incompetents.  All  leases 
for  a period  exceeding  a year  were  required  to  he  recorded  in 
conformity  to  the  law  of  the  Indian  Territory, 

Section  2 of  the  Act  of  May  27,  1908,122  provided  ; 

* * * That  all  lands  other  than  homesteads  allotted  to 

members  of  the  Five  Civilized  Tribes  from  which  restric- 
tions have  not  been  removed  may  be  leased  by  the  allottee 
if  an  adult,  or  by  guardian  or  curator  under  order  of  the 
proper  probate  court  if  a minor  or  incompetent,  for  a 
period  not  to  exceed  five  years,  without  the  privilege  of 


122  35  Stat.  312,  313.  fn.  102  supra.  For  a criticism  of  this  provision 
see  Mnriam,  The  Problem  of  Indian  Administration  (1928)  pp,  801-802. 
For  a discussion  of  its  interpretation  see  Bledsoe,  op.  cit.,  pp.  241-245, 
By  sec,  5,  lenses  of  restricted  lands  in  violation  of  the  law  before 
or  after  the  approval  of  this  act  were  made  null  and  void.  For  regula- 
tions relating  to  leasing  of  restricted  lands  for  mining,  see  25  C.  F,  B. 
183,1-183,49, 


leasing  of  allotted  lands  of  five  civilized  tribes 
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renewal : Provided , That  leases  of  restricted  lands  for  oil, 
gas,  or  other  mining  purposes,  lenses  of  restricted  home- 
steads for  more  than  one  year,  and  lenses  of  restricted 
lands  for  periods  of  more  than  five  years,  inn y be  made, 
with  the  approval  of  the  Secretary  of  the  Interior,  under 
rules  and  regulations  provided  by  the  Secretary  of  the 
Interior,  and  not  otherwise:  And  provided  further , That 
the  jurisdiction  of  the  prohate  courts  of  the  State  of  Okla- 
homa over  lands  of  minors  and  incompetents  shall  be 
subject  to  the  foregoing  provisions,  and  the  term  minor 
or  minors,  as  used  in  this  Act,  shall  include  all  males 
under  the  age  of  twenty-one  years  and  all  females  tinder 
the  age  of  eighteen  years. 

Section  IS  of  the  Act  of  February  14,  1920, 123  authorized  the 
Superintendent  for  the  Five  Civilized  Tribes  to  approve,  reject, 
or  disapprove  all  it  neon  tested  leases  (except  oil  and  gas  leases), 
hut  permitted  an  aggrieved  party  the  right  to  appeal  from  the 
decision  of  the  Superintendent  to  the  Secretary  of  the  Interior 
within  30  days  from  the  date  of  the  decision. 

Changes  in  laws  relating  to  alienation  have  created  many 
problems  in  the  field  of  leasing.  For  example  section  1 of  the 
Act  of  January  27,  193S,,£,  quoted  at  the  end  of  the  preceding  sec- 
tion, affects  leases  as  well  as  sales. 

The  effect  of  this  provision  on  leases  was  thus  analyzed  by 
the  Solicitor  of  the  Department  of  the  Interior:125 

In  my  opinion  of  March  14,  1934  (54  I-  D,  382),  it  was 
held  that  the  foregoing  provision  was  not  retroactive 
and  applied  only  to  acquisitions  after  the  date  of  tlu: 
enactment.  Accordingly,  the  status  of  lands  acquired  by 
inheritance,  devise,  etc,,  prior  to  that  enactment  is  deter- 
mined by  the  laws  then  in  force.  Under  those  laws, 
which  it  is  unnecessary  to  cite  here,  the  death  of  an 
allottee  terminated  nil  restrictions  If  the  heirs  or  devisees 
were  less  than  the  fuli-blootl,  but  if  the  lands  passed  to 
full-bloods  the  restrictions  were  relaxed  to  permit  con- 
veyances by  them  with  the  approval  of  the  county  court 
having  jurisdiction  of  the  settlement  of  the  deceased 
allottee's  estate.  Accordingly,  lands  acquired  prior  to 
January  27,  1933,  by  Indians  of  less  than  full-blood, 
whether  such  lands  were  restricted  and  tax  exempt  or 
restricted  and  taxable,  passed  to  them  free  from  all  re- 
strictions. Such  lands,  therefore,  are  subject  to  sale 
or  lease  without  the  approval  of  the  Secretary  of  the 
Interior  or  the  county  court,  unless,  of  course,  some  disa- 
bility rested  upon  the  owner  under  the  State  law.  If. 
however,  the  heirs  or  devisees  are  of  the  full-blood,  any 
conveyance  of  their  interests  or  an  oil  and  gas  lease  there- 
of must  not  only  receive  the  approval  of  the  county  court 
having  jurisdiction  of  the  settlement  of  the  deceased 
allottee's  estate  (section  9 of  the  act  of  May  27,  1908. 
S3  Stat.  312,  as  amended  by  the  act  of  April  12,  1026,  44 
Stat.  239;  United  States  v.  Gypsy  Oil  case*  10  Fed.  (2d) 
487),  hut  such  approval  must  he  given  in  open  court 
after  notice  in  accordance  with  the  rules  of  procedure 
in  probate  matters  adopted  by  the  Supreme  Court  of 
Oklahoma  in  June  1914  (section  8,  act  of  January  27, 
1933),  The  rules  just  stated  apply  also  to  lands  acquired 
after  January  27,  1933,  unless  such  lands  are  both 
restricted  and  tax  exempt  and  the  entire  interest  therein 
is  acquired  by  a restricted  Indian  or  restricted  Indians 
The  first  proviso  of  section  1 of  the  act  of  January  27, 
1933,  is  without  application  unless  the  lands  involved  are 
both  restricted  and  tax  exempt  and  unless  the  entire 
interest  therein  is  acquired  by  restricted  Indians,  The 
language  immediately  preceding  the  first  proviso  shows 
that  the  term  “restricted  Indians’1  was  intended  to  em- 
brace Indians  of  the  Five  Civilized  Tribes  of  one-half  or 
more  Indian  blood.  In  my  opinion  of  March  14,  1934,  it 
was  pointed  out  that  the  lands  to  which  the  first  proviso 
of  the  act  of  1933  applied  fall  into  two  classes,  first,  re- 
stricted allotments  of  living  allottees  which  have  been 
designated  by  them  as  tax  exempt  under  the  act  of  May 
10,  1928  (45  Stat.  490) , which  lands  were  under  the  juris- 


^41  Stat,  408,  25  B.  S.  C-  356. 

***47  Stat.  777.  See  fn.  108.  supra. 

133  Mefflc,  SoL  I.  D.,  Jung  4.  1935;  also  see  54  I.  B,  382  (1934), 


diction  of  the  Secretary  of  the  Interior  and  could  be 
leased  for  oil  and  gas  mining  purposes  only  with  his 
approval  and  not  otheiwise  under  section  2 of  the  act  of 
May  27,  190S,  supra,  Second,  lands  inherited  by  or 
devised  to  full-blood  Indians  prior  to  January  2<,  1933.  and 
designated  by  them  as  tax  exempt  under  the  act  of  1928, 
which  lands 'were  subject  to  the  restriction  that  no  con- 
veyance by  the  full  blood  should  be  valid  unless  approved 
by  the  county  court  having  jurisdiction  of  the  settlement 
of  the  deceased  allottee's  estate,  and  which  lands  could 
be  leased  by  the  full-blood  for  oil  and  gas  mining  pur- 
poses with  the  approval  of  the  said  court  and  without  the 
approval  of  the  Secretary  of  the  Interior, 

It  was  further  pointed  out  in  my  opinion  of  March  14 
that  the  first  proviso  of  the  act  of  1933  was  designed  to 
preserve  ilie  existing  restrictions  and  not  to  reiinpose 
rest  fictions  once  removed  or  to  change  the  form  of  existing 
restrictions.  Accordingly,  where  the  entire  interest  in 
lands  of  (lie  first;  class  is  acquired  by  Indians  of  the  Five 
Civilized  Tribes  of  one -half  or  more  Indian  blood*  they 
take  tlie  same  subject  to  the  same  restrictions  which  rested 
upon  the  lands  of  the  allottee.  Such  lauds,  therefore, 
continue  to  be  subject,  to  lease  for  oil  and  gas  mining 
purposes  only  with  the  appieval  of  the  Secretary  of  the 
Interior  and  not  otherwise.  The  county  court  having 
jurisdiction  of  the  settlement  of  the  deceased  allottee’s 
estate  has  no  authority  to  approve  a conveyance  or  lease 
of  such  lands.  The  only  jurisdiction  which  the  probate 
courts  may  exercise  in  this  class  of  cases  is  confined  to 
conveyances  and  leases  made  by  guardians  of  minors  and 
incompetents  and  in  such  cases  tlie  conveyance  or  lease 
must  be  made  under  order  of  the  proper  probate  court,  bee 
sections  2 and  G of  the  act  of  May  27,  190b,  supra. 

Where  the  entire  interest  in  lands  of  the  second  class — 
that  is,  tax-exempt  hinds  acquired  by  full-blood  heirs  or 
devisees  prior  to  January  27,  1933— passes  into  the  hands 
of  Indians  of  one*hnlf  or  more  Indian  blood  after  that  date, 
such  Indians  take  the  lands  subject  to  the  restriction 
resting  upon  the  previous  owner,  namely,  they  cannot 
convey  without  the  approval  of  the  county  court  having 
jurisdiction  of  the  settlement  of  the  deceased  allottee's 
estate  With  such  approval  they  may  convey  or  lease, 
but  such  approval  as  to  the  interest  of  any  full-blood  must 
be  given  in  open  court  after  notice,  as  provided  by  section 
8 of  the  act  of  January  27,  1933. 

The  Act  of  February  11,  198G,120  provided  that  leases  of  re- 
stricted lands  on  behalf  of  minors  and  Indians  non  compos  ?ncn ^ 
Us  of  the  Five  Civilized  Tribes  may  be  made,  for  periods  not 
exceeding  5 years  for  farming  and  grazing  purposes,  by  the 
superintendent  or  other  official  in  charge  of  the  Five  Civilized 
Tribes  Agency  ; and  empowered  other  Indians  to  make  such  leases, 
mb j set  to  l he  approval  of  such  official,15* 

Several  questions  arising  under  this  act  have  been  recently 
discussed  by  the  Solicitor  of  the  Department  of  the  interior : i::B 

A,  Do  farming  and  grazing  leases  require  approval  by 

this  office — 

(1)  Where  the  allottee  died  prior  to  January  27, 

19337 

(2)  Where  any  heir  is  less  than  half  blood  ana  the 

other  heirs  are  one-half  blood  or  more*/ 

(3)  Where  the  land  is  not  tax  exempt? 

B,  Do  farming  and  grazing  leases  by  full-blood  adult  heirs 

require  approval  by  the  County  Court  or  by  this 
office  ? 

***** 

* * * the  foregoing  act  applies  to.  restricted  lands  be- 

longing to  Indians  of  the  Five  Civilized  Tribes  of  one-half 
or  more  Indian  blood.  Ownership  by  an  Indian  of  one- 
half  or  snore  Indian  blood  is  not  sufficient  to  bring  the 
case  within  the  statute.  The  lands  must  also  be  icbtiicted; 


1^49  Stat,  1135,  25  U,  8.  C.  393n.  Cited  in  Memo.  SoL  I.  D,  August 
7.  1936;  Memo.  Sol.  I.  B,,  January  13,  1037  ; Memo.  Sol.  I.  D-.  May  14. 
103S:  Glenn  v.  Lewis,  100  F,  2d  398  (C,  C,  A.  10,  1039).  cert,  don.  00 
Sup.  Ct.  130.  For  regulations  see  25  C.  F-  R.  174.1-174.24. 
is*  Memo.  Sol.  I.  B..  August  7,  1936. 

^ Memo,  Sol.  I,  B.,  January  13,  1937, 
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Save?  for  iho  ruquireimmt  that  the  Superintendent  must 
approve  ail  lease*  of  roMlri cited  lands  belonging  to  Indhm* 
of  Mk*  dogreu  of  blood  mentioned,  Hit1  act  nuikes  no  ohrmgt* 
in  tin?*  prior  lawn  dealing’  with  the  restrictions  on  In  min 
of  Indium*  of  the  Five  Civilized  Tribes  and  we  must  look 
to  those  laws  for  the  purpose  of  ascertaining  whether  the 
In  nils  hi  any  particular  are  or  are  not  restricted. 

The  act  of  January  27,  1933  (47  Slat,  777),  will  he  first 
eouslilered  That  act  is  confined  to  the  restrictions  on 
jv-lriektl  and  tax-exempt  lands  inherited  by  restricted 
Indians : that  is,  Indians  of  onedmlf  or  more  Indian 
blood.  That  net  has  no  application  to  lands  or  interests 
f herein  inherited  prior  to  the  date  of  the  enactment-  So- 
licitor's Opinion  of  March  14,  1034  (04  I.  B.  382),  It  is 
further  without  application  unless  (a)  the  lands  are  both 
restricted  and  tax  exempt,  and  (b)  the  entire  interest  fs 
inherited  by  Indians  of  one-half  or  more  Indian  blood. 
Questions  A (1),  (2),  and  (3)  all  deal  with  cases  to  which 
the  act  of  January  27,  1033,  has  no  application  and  the 
question  if  whether  the  inherited  interests  be  determined 
«y  the  3i  ws  in  force  prior  to  January  27,  1033.  Under 
section  0 of  the  net  of  May  27,  l'J08  (35  Stat.  312),  ns 
amended  April  32,  1026  (40  Stab  405),  the  death  of  an 
allottee  of  the  Five  Civilized  Tribes  removed  nil  restric- 
tions against  alienation  except  where  the  heirs  are  of  the 
full-blood  and  as  to  such  full-blood  heirs  the  restrictions 

SECTION  10.  TRUSTS  OF  RESTRICTED 

The  Act  of  January  27,  1933, aM  provided  that  all  funds  and 
other  securities  held  under  the  supervision  of  the  Secretary 
of  the  Interior  belonging  to  Indians  of  the  Five  Civilized  Tribes 
in  Oklahoma  of  one-half  or  more  Indian  blood,  enrolled  or  nil- 
enrolled,  shall  he  restricted  and  shall  remain  under  the  jurisdic- 
tion of  the  Secretary  until  April  20,  1056,  “subject  to  expenditure 
in  the  meantime  for  the  use  and  benefit  of  the  individual  In- 
dians” who  own  them,  under  rules  and  regulations  prescribed  by 
the  Secretary. 

The  Secretary  was  empowered  130  to  permit  any  adult  Indian 
of  the  Five  Civilized  Tribes  to  create  and  establish  out  of  re- 
stricted funds  or  other  property  under  the  Secretary’s  super- 
vision, trusts  for  a maximum  period  of  21  years  after  the  death 
of  the  Inst  survivor  of  the  named  beneficiaries  in  the  respective 
trust  period,  for  the  benefit  of  such  Indian,  his  heirs  or  other 
designated  beneficiaries,  by  contracts  or  agreements  between 
the  Indian  nncl  incorporated  trust  companies  or  banks. 

No  trust  company  or  bank  may  act  as  a trustee  in  any  trust 
created  under  this  act  “which  1ms  paid  or  promised  to  pay  to 
any  person  other  than  an  officer  or  employee  on  the  regular 
pay  roll  thereof  any  charge,  fee,  commission,  or  remuneration 


j-u47  Stat.  777,  supra,  fn.  IQS.  For  a discussion  of  this  act,  see  54 
L D.  382  (1934)  ; Barit i v.  Ickc.s.  69  F,  2d  231  (App,  D.  C.  1934)  • 
United  State*  cw  rel.  Warren  v.  Iclccs , 73  F.  2d  S44  (App,  D,  C.  1984)  ; 
Harness  v,  Kail,  103  F.  2d  37  (C.  C.  A.  10,  1939).  rehearing  den.  103  F 
2d  37. 

For  regulations  regarding  creation  of  trusts  for  restricted  property, 
see  25  C F.  R,  227.1-227,12. 

330  Act  of  January  27,  1933,  sec,  2 and  7,  47  Stat.  777,  supra,  fn.  IQS. 


fire  not  removed  but  relaxed  to  the  extent  of  sanctioning 
conveyances  made  with  the  approval  of  the  proper  county 
court.  As  the  comity  court  in  approving  such  conveyances 
acts  ns  a Federal  agency,  the  inherited  interest  of  the  full- 
blood  heir  remained  restricted.  Parker  v.  Richard  (250 
U.  S,  235 1.  Accordingly,  questions  A (1),  (2).  and  (3) 
may  be  answered  by  stating  that  where  the  heir  Is  a full- 
blood,  a lease  of  his  inherited  interest  under  the  net  of 
February  11.  1936,  requires  the  approval  of  the  Superin- 
tendent. IntctVdtM  inherited  by  heirs  of  less  than  Iho  full- 
blood  are  unrestricted  and  may  be  leased  without  approval. 

Answering  question  B it  may  be  said  that  lands  In- 
herited by  a full-blond  heir  prior  to  January  27,  1933,  or 
in  any  case  to  which  the  act  of  January  27,  1033,  has  no 
application,  are  restricted  in  the  sense  that  a Federal 
agent,  the  county  court,  must  approve  the  convey  a nee.  If 
the  entire  inrerest  in  n tract  of  restricted  and  tax-exempt 
land  fs  inherited  by  an  Indian  or  Indians  of  one-lialf  or 
more  Indian  blood  after  January  27,  1933,  the  existing 
restrictions  are  preserved  by  the  net  of  that  date.  Solici- 
tor’s Opinion  of  March  14,  3934,  supra . It  Is  immaterial 
whether  the  approving  agency  is  the  county  court  or  the 
Secretary  of  the  Interior,  as  in  either  case  the  inherited 
interest  is  restricted  and  a farming  and  grazing  lease 
thereon  to  be  valid  must,  under  the  act  of  February  11, 
19oG,  supra,  receive  the  approval  of  the  Superintendent. 

FUNDS  OF  MEMBERS  OF  FIVE  TRIBES 

for  any  service  or  influence  in  securing  or  attempting  to  secure 
for  it  the  trusteeship  in  any  trust."  Trust  agreements  or  con- 
tracts made  prior  to  January  27,  1933,  the  day  of  this  law’s 
approval,  and  not  approved  prior  to  such  enactment  by  the 
Secretary  of  the  Interior,  are  declared  void,1*1 

The  Secretary  is  authorized  to  transfer  the  funds  or  property 
required  by  the  terms  of  an  approved  trust  agreement  to  the 
trustee, 132  which  must  keep  these  assets  segregated  from  all 
other  assets. 

None  of  the  restrictions  upon  the  corpus  under  the  terms  of 
the  trust  agreement  may  be  released  during  the  restrictive 
period,  except  as  provided  by  such  agreement,  and  neither  the 
corpus  of  said  trust  nor  the  income  derived  therefrom,  during 
the  restrictive  period,  provided  by  lnw,  is  alienable.13* 

The  trustee  is  to  render  an  annu*  :u  counting  to  the  Secretary 
and  the  beneficiary.184 

Such  trust  agreements  are  irrevocable  except  with  the  Secre- 
tary's consent.1*9  If  a trust  agreement  Is  annulled,  the  corpus 
of  the  trust  estate  with  all  accrued  and  unpaid  interest  must  be 
returned  to  the  Secretary  as  restricted  individual  Indian 
property. 

Illegally  procured  trusts  are  to  be  cancelled  by  proceedings 
Instituted  by  the  Attorney  General  in  the  federal  courts,338 


1171  Ibid.,  sec,  2. 
Tbid.,  sec.  3. 
geo.  4. 

Ibid. 

153  Ibid.,  See.  5, 
13a Ibid.,  soc.  6. 


SECTION  11.  INHERITANCE  AMONG  FIVE  CIVILIZED  TRIBES137 


A,  INTESTATE  SUCCESSION 

Among  the  Five  Civilized  Tribes,  m among  all  other  tribes, 
tribal  law  governs  descent  in  the  absence  of  congressional 


137  The  Act  of  June  25,  1910,  36  Stat-  855.  863,  which  provides, 
anions  other  things,  for  the  determination  of  heirs  of  deceased  Indians, 
exclude?  the  Five  Civilized  Tribes  (gee.  33)  except  for  the  following 
provision  i 

Sec.  32.  Where  deeds  to  tribal  lands  in  the  Five  Civilized 
Tribes  have  been  or  may  be  issued,  in  pursuance  of  any  tribal 


legislation/3*  The  General  Allotment  Act1*9  did  not  apply  to 
the  Five  Civilized  Tribes,  and  so  its  provisions  on  inheritance 
have  no  application  to  these  tribes. 


agreement  or  Act  of  Congress,  to  a person  who  bad  died  or 
who  hereafter  dies  before  the  approval  of  such  deed,  the  title  to 
the  land  design  a tod  therein  shall  inure  to  and  become  vested 
m the  heirs,  devisees*,  or  assigns  of  such  deceased  grantee  as 
if  the  deed  had  issued  to  the  deceased  grantee  during  life. 

138  See  Chapter  7,  sec.  6. 

139  Act  of  February  8,  1887,  24  Stat.  888. 
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TIig  Supi'orac:  Court  in  tbe*  case  of  Jefferson  v,  Fink*40  sum- 
nrlzatl  flic  •curly  eonitroR.siPnal  logisfiniion  regarding  descent 
id  distribution  as  follows: 

By  nets  passed  in  1800,  1803,  1S07  and  ISOS.  Congress 
manifested  its  purpose  to  allot  or  divide  in  severalty  tlie 
lands  of  the  Five  Civilized  Tribes  with  n view  to  the 
ultimate  creation  of  n State  embracing  the  Indian  Terri- 
tory ; put  in  force  In  the  Territory  Severn  1 statutes  o± 
Arkansas,  including  Chapter  10  of  Mansfields  Digest 
relating  to  descent  and  distribution  * provided  that  those 
statutes  should  apply  to  nil  persons  in  the  Territory, 
irrespective  of  moo;  rind  substantially  abrogated  the  I.iwr 
of  the  several  tribes,  including  those  relating  to  descent 
said  distribution.  Acts  May  2,  1S90,  o.  1S2,  26  btah  J, 
§:u ; March  3,  1S03,  c.  209,  27  Stilt.  043..  S 10;  June  i. 
]8i)7,  e.  3,  30  Slat.  S3;  June  2S,  189S,  c,  nit,  30  Staf.  44.>, 
^§11  and  20,  This  was  the  situation  when  the  Act  of 
it)01f  known  as  the  Original  Creek  Agreement,  was 
adopted.  That  act  in  the  course  of  providing  for  the 
allotment  hi  severalty  of  the  lands  of  the  Creeks  revived 
their  tribal  law  of  descent  and  distribution  by  making  it 
applicable  to  ihoif  ullotmonts,  §§  7 and  28,  But  the 
revival  was  only  temporary,  for  the  Act  of  1902,  known 
as  the  Supplemental  Creek  Agreement,  not  only  repealer! 
so  much  of  the  Act  of  1901  as  gave  effect  to  the  tribal 
law  but  reinstated  the  Arkansas  law  with  the  qualifica- 
tion that  Creek  heirs,  if  there  were  such,  should  take 
to  l ho  exclusion  of  others,1  Washhwton  v.  Miller,  2-U 
U S 422,  425-420,  The  allotment  In  question  was  made 
and  the  tribal  deeds  issued  shortly  after  the  Act  of  1902 
became  effective.  And  this  was  followed  by  the  Act  of 
April  28,  1904,  e,  1824 r 33  Stilt.  573,  #2.  declaring  that 
all  statutes  of  Arkansas  theretofore  put  in  fofee  in  the 
Indian  Territory  should  bo  taken  "to  embrace  fill  persons 
and  estates  in  "gold  Tend  l ory,  whet  her  Indian,'  freedmert, 
or  otherwise.*’  (Pp>  201-292,) 

j The  repealing  and  reinstating  portion  of  the  act  was  ns 
follows  * 

*33  The  provisions  of  the  act  of  Congress  approved 
March  1,  1901  (31  suit.  k..  801).  in  so  far  ns  they  provide 
for  descent  and  Msirilmf  ion  according  to  the  laws - of  tl?« 
Creek  Nation,  are  hereby  repealed  and  the  descent  ana 
distribution  of  land  and  money  provided  for 
slial!  ho  in  acfordnnci*  with  chapter  40  of  s Dig*.  I 

of  the  Statutes  of  Arkansas  now  in  force  in  Imlmn  £errP 
torvi  ProvWrrt.  That  only  tbfizens  of  the  Creek  Nation, 
male  and  female,  and  their  Creek  defendants  shall  Inker  t 
lands  of  the  Creek  Nation  : And  provided  fmfhtrf  That  n 
there  be  no  person  of  Creek  citizenship  to  take  the  demn. 
and  distribution  of  said  estat»*,  then  the  Ipberif afice  aha.l 
go  to  noncitizen  heirs  in  the  order  named  in  ^ain  chapter  4,  . 
Tli ere  was  a like  provision,  but  without  the  provisos,  in  the 
Act  of  May  27,  1902,  e.  888,  32  Stnt.  258, 

Referring  to  the  purpose  with  which  the  Avkanflns* 
statutes  were  put  in  force  in  tlmt  Territory  and  to  their 
statutes  there,  this  court  said  in  Bit  nit  his  v.  McBougaL 
225  U.  S,  501,  571:  “Congress  was  then  cottfeinplntinl?  the 
oii rly  inclusion  of  that  Territory  in  a new  State,  and  the 
purpose  of  those  nets  was  to  provide,  tor  the  time  being, 
a body  of  laws  adapted  to  the  needs  of  the  locality  ami 
its  people  in  respect  of  matters  of  local  or  domestic  con= 
eerii.  There  being  no  local  legislature.  Congress  alone 
could  act.  Plainly,  its  action  was  i:  tended  to  he  merely 
provisional,  , - . 

By  the  enabling  act  of  June  16  1900.  e;  .>33a.  ,34  fetal. 
267,  provision  was  made  for  admitting  into  the  iJnloii 
both  the  Territory  of  Oklahoma  and  the  IwtiSiin  Territory 
ns  the  State  of  Oklahoma.  Each  Territory  bad  a 
distinct  body  of  local  laws.  Those  in  the  Indian  Terri- 
tory, ns  we  have  scon,  bad  been  jmt  in  force  there  by 
Congress.  Those  In  the  Territory  of  Oklahoma  had  been 
enacted  by  the  territorial  legislature.  Deeming  it  better 
that  ilia  new  State  .should  come  into  the  Union  with  a body 
of  laws  applying  with  practical  uniformity  throughout  the 
State,  Congress  provided  in  the  enabling  act  (§  15)  that, 
“the  laws  in  force  in  the  Territory  of  Olclahnma,  m far  as 
applicable^  shall  extend  over  ami  apply  to  said  State  Until 
changed  by  the  legislature  thereof,”  and  also  (§  21}  that 
“nil  laws  in  force  in  the  Territory  of  Oklahoma  at  the  time 
of  the  admission  of  said  State  into  the  tin  ion  shall  be  in 
force  throughout  said  State , except  as  modified  or  changed 


bv  this  net  or  by  the  constitution  of  the  State.”  The 
people  of  the  State,  taking  the  same  view,  provided  in 
Their  constitution  (Art.  25.  * 2)  that  *>!1  laws  in  force 
in  the  Territory  of  Oklahoma  at  the  tuna  nf  the  utlnu^ 
sion  of  the  State  info  the  Union,  winch  are  not  repugnant 
in  this  Constitution,  and  which  are  not  locally  mappli- 
cable.  shall  be  extended  to  and  remain  in  force  hi  the  State 
of  Oklahoma  until  they  expire  by  their  own  himtatiou 
ora  re  altered  or  repealed  by  law,” 

The  State  was  admitted  into  the  Union  November  lb, 
1907 ; iiiid  thereupon  the  laws  of  the  Territory  ot  Okla- 
homa relating  to  descent  and  distribution  (Rev.  ^tats, 
Okla,  1903,  e.  86,  art.  4}  became  laws  of  the  State,  J here- 
after  Congress,  by  the  Act  of  May  2*,  1003,  e.  lOO,  3a  Stnt. 
319  £ *),  recognised  anti  treated  "the  laws  of  descent  and 
distribution  of  the  State  of  OkhUiuinjt"  as  juiplhaldc  to 
the  lands  allotted  to  members  of  the  Five  Civilized  Iribes, 
(Pp/ 292-2930 

B.  WILLS 

Section  23  of  the  Act  of  April  26,  1906,141  provided  for  the  mak- 
ing of  wills,  but  invalidated  a will  of  a full-blood  Indian  which 
disinherits  the  parent,  wife,  spouse,  or  children,  unless  acknowl- 
edged before  and  approved  by  a judge  of  the  United  States  Court 
for  the  Indian  Territory  or  a United  States  Commissi  uni  er/ 

Cn  Blundell  v,  Wallace,14*  the  Supremo  Court  said  in  interpreting 
this  section : 

* * * rphe  general  policy  of  Congress  prior  to  the 

adoption  of  § 23,  plainly  had  bc-cn.  to  cutislder  the  local 
law  of  descents  and  wills  applicable  ui  the  persons  and 
estates  of  Indiana  except  in  so  far  as  it  was  ut llcl'”*c 
provided.  Thus,  by  § 2 of  tlio  Act  of  April  -IS,  1904 , e.  18-4, 
33  Stat.  073,  the  laws  of  Arkansas,  theretofore  put  in 
force  ill  the  Iriillnn  Territory,  were  expressly  • eontinuea 
and  extended  in  their  operation,  so  as  to  embrace  au  per- 
sons and  estates  in  said  Territory,  whether  Indian,  .reed- 
men,  or  otherwise,”  and  jurisdiction  WHS  conferred  upon 
Hie  courts  of  the  Territory  in  the  settlement  of  the  estates 
of  decedents,  etc.,  whether  Indian,  freedmen,  or  otherwise. 
Section  23  must  be  read  in  the  light  of  this  policy  , and, 
so  reading  it,  wo  agree  with  the  ruling  of  the  stme  supreme 
court  that  Congress  intended  thereby  to  enable  the  Indwn 
to  dispose  of  his-  estate  on  the  same  tooting  as  any  othti 
citizen  with  the  limitation  contained  in  the  proviso 
thereto  ” The  effect  of  8 23  was  to  remove  a restriction 
theretofore  existing  upon  the  testamentary  power  of  the 
Indians,  leaving  tins  regulatory  local  Inw  free  to  opeinte 
as  in  the  case  of  other  persons  and  property.  (J-  ■ o<t>,) 

C.  PROBATE  JURISDICTION 

The  Act  of  May  2?,  1008, U1  was  enacted  at  the  request  of  the 
Oklahoma  delegation,  ns  part  of  the  plan  for  removal  of  restric- 
tions from  Indian  lands  of  the  Five  Civilized  Tribes.  Section 
0 conferred  jurisdiction  upon  the  probate  (county)  courts  of  the 
State  of  Oklahoma  over  the  estates  of  Indian  minors  and  incom- 
petents of  the  Five  Civilized  Tribes.5"  The  probate  court  was 


i*0  247  IJ.  S.  288  (1918), 


mi  34  Stftt,  137,  supra,  fn,  lOi, 

ua  Amended  bv  Act  of  May  27,  1908,  sec-  8,  35  Stat,  31.,  315,  to 
in  chide  “or  a jurtjrc  of  a county  court  of  the  State  of  Oklahoma. 

35*  2£  312,  (6ui>ra.,  fa.  102.  The  Act  of  April  28,  1904,  sot  2, 
33  Stat.  573,  conferred  jurisdiction  upon  the  district  court  to  settle 
estates  of  decedents  and  the  guardianship  of  minors  and  limoni^.tent^. 
whether  Indians,  freedmen,  or  otherwise.  See  Taylor  v,  l arh  , « 

42Bv19^?23  of  the  Act  of  April  20,  1000.  34  Slat.  1ST,  14S  adult  beta 
of  n‘dom?ftsed  allottee  of  the  Five  Civilized  Tribes  were  permitted  to  sell 
A«d  convey  lands  inherited  from  tbe  decedent,  and  minor  heirs  were 
permitted  to  join  in  the  «lc-  of  such  inherited  lands  by  a guardian 
iiDDointed  hy  the  appropriate  court  for  the  Indian 

See  Merietn,  The  Froblom  of  Indian  Administration  <19^8 ) pp.  i , 9 
801,  which  criticizes  thin  law.  nnom  A„ 

Interpreted  in  Harris  v.  Bell,  254  U.  - { - ' 

jurisdiction  of  tbe  county  courts  n i Viflsli 

12-14,  and  United  States  y.  Bond,  108  F.  t-d  504  (C.  C,  A,  10,  *.). 
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also  given,  by  suction  9,  authority  io  approve  conveyances  by 
full- blood  !helrs.s" 

ProvisIoriH  wore  also  made  for  the  appointment  of  probate 
attorneys  by  the  Secretary  of  ill-  Interior,  wirih  prescribed  duties 
relating  to  re^rHetod  lands. 

Section  8 of  I be  Act  of  January  27,  1933,**  makes  it  the  duty 
of  Hi  esc  probate  attorneys  to  appear  iuk?  represent  any  restricted 
mmihcv  of  the  Five  Civilized  Tribes  before  the  comity  courts  or 
in  rbr  appellate  courts,”0 

Section  i of  the  act  of  June  14,  i918,l5a  vested  in  the  stn'te 
e.'iiitrf w juried  iel  ion  to  probate  wills  and  determine  hear*  in  ne 
orirdanr-n  vri(h  shite  laws  of  any  do  reaped  citizen  allottee  of  the 
Five  Civilized  Tribes  who  died  leaving  restricted  heirs.  How. 
f*vra\  to  the  extent  that  creditors,  attorneys*  and  personal  repre- 
sentatives must  depend  on  restricted  property  and  funds  for 


by  Act  of  April  12,  102C,  44  Srat.  239,  fn,  105  supra; 

Act  of  May  10,  1028,  see.  2.  45  Slut,  495,  fn.  106  supra 

■ 's  47  Pfftt.  777.  fn.  JOS,  xuprn^ 

"“Seven  iittorneys.  Including  a supervising  attorney,  handle  Five 
rrihrv  matters.  Mnftf  of  their  w»rk  bivchoj?  appear.*  twes  and  interven- 
‘iuri  in'  c,-.nrt  proceedings  !n  which  the  title  to  restricted  land  or  the  fax- 
ihnu.v  otC.be  Indians  is  being  investigaW,  Amlrrson  v.  Peck.  n»  F,  2d 
i;»f  fix  a.  .*V  O.  Okfa„  mat)  ; Annual  Report  of  the  Comm,  of  Ind  Aff 
final)  p,  i >8. 

For  a dim™*!™  of  the  work  of  the  probate  Division  of  the  Bureau  of 
Indian  AfTuir*  of  i lie  Department  of  the  Ihlorioi-.  especially  in  regard 
io  file  Five  CiVJHssed  Tribes  nnrf  the  Os ngt»,  see  Hearings  IT.  Comm,  on 
rnd.  A fF..  IF  li5  6234,  74th  Cong.,  1st  SC ss„  1935,  pp,  121-131,  On  the 
wv>¥*k  of  the  probate  attorn eja  of  tile  Five  Civilised  Tribes  see  pf.  XIV 
Survey  of  Conditions  of  Indians  in  the  United  States  (1031)  pp.  545T- 
54ii7,  D07fi-r,^H2 ; Merlnin,  The  Problem  of  Indian  Administration  (1928) 

pjp*  i-f)S^B00s 

An  adjudication  in  a proceeding  to  determine  the  heirs  of  restricted 
members  of  the  Five  Civilized  Tribes  does  not  bind  the  United  Sfntes 
in  the.  absence  of  the  service  of  hot  ire  upon  file  superintendent  of  t 
j^ive  Civilized  Tritwv  pursuant  to  hoc  .3  of  Use  Act  of  April  12,  iiig«, 
4-1  .Stnt.  239,  fn.  195;  .w fprn.  Under  the  provision  of  sec,  3 of  the  April 
12,  if)26  act,  the  United  Sffa tes  r*vn  InteriMW  in  n<s>?es  to  quiet  title  fn  n 
rcNtricV^d  alio  I men*.  inherited  hy  toetnbeF the"  Five  Civilized  TriSn  s 
a m l can  Jmtfc  I he  case  removed  to  a federal  court,  Anderson  v Peek 
■13  r,  2d '207  <r>.  c.  N.  D.  0kla,,  Km.,.  * 

150  40  Stilt.  606,  25  TL  S,  C.  375.  This  sMtjafo  is  :4ted  fa  Mejno. 
«oh  I,  Dw  September  In,  1934;  Memo,  Bo).  I.  D,*  September  21,  1935  ; 
Anderson  v.  Peck,  53  F,  2d  257  (D.  C,  N.  U.  Okla.,  1931)  * Hand  v.  To  ml 
25  F.  Supp,  157  (I).  C,  N,  D.  Okla,.  1938)  ; In  re  Jrssie's  Heirs,  259 
Fed,  694  (D,  C.  B.  T>,  Okla.,  1919 1 ; Knitfhl  v.  Carter  Oil  Co.y  23  F.  2d 
4fil  (C,  C.  A.  8,  1927)  ; McDaugal  r.  Black  panther  Oil  d-  Go*  Co./ 273 
heil,  113  (C.  C.  A,  8,  1921)  * Pitman  v,  Com*r  of  Interna!  Jlevemie. 
64  F,  2d  740  (C,  C,  A,  10,  1933)  ; Roberts  v,  Anderson,  66  F,  2d  874 
(C,  C.  A,  10,  1933), 


payment  of  foes  and  claims,  flit  Sucre  fury  of  the  Interior  ro- 
tainecl  noIu  jurisdiction  lo  pass  upon  the  roasonubU-ncfis  of  their 
claims. 

0.  PARTITION 

Seri  ion  2 of  this  law  also  made  the  “lands  of  fal  l blood  niom- 
hers  of  any  of  the  Five  Civilized  Tribes"  subject  to  the  laws  of 
ihe  State  of  Oklahoma  proriding  for  the  partition  of  real  estate. 

If  the  court  finds  that  an  equitable  partition  is  Impossible,  it 
may  order  the  sale  of  the  lanrf  and  the  division  of  the  proceeds 
among  the  heivF?** 

This  provision  has  been  interpreted  as  follows 

* * * ^,u-  ^ido  sweep  or  fh\e  language  contained  in  the 

statute  [see.  2,  Act  of  June  14*  1918,.  supm } express! v 
subject  lug  the  lands  of  full-blood  Indians  to  the  laws  of 
Hie  state  for  partition  fails  to  indicate  a legislative  pur- 
pose  in  limit  the  grant  or  consent  of  jurlsdlct'tan  to  district 
courts  in  proceedings  affecting  ImidR  of  living  Indians, 
to  (ho  exclusion  of  proceedings  in  the  county  court  in  the 
administration  and  settlement  of  estates  of  deceased  full 

Hunt!*,  (P.  507, ) 

* * * it  [ sen,  1,  Act  of  January  27.  1933,  47  Sfat.  777] 

ones  not  narrow  that  part  of  the  Aet  of  1938  mpray  which 
conseiitfl  to  i ho  milking  of  the  lands  of  fuil-blood  members 
of  the  Pire  CivHIzetl  Tribes  subject  to  the  laws  of  the 
State  of  Oklahoma  relating  to  the  pnrtiUion  of  run?  qzUUv. 
Instead,  it  provides  that  the  restrictions  there*  Irujiowed 
upon  restricted  and  tmx-exempt  hind  belonging  to  n 
member  of  such  tribes  which  Iff  acquired  hy  or  for  re 
sfrieted  Indians  by  inherit  a use,  gift,  or  purchase  with 
restricted  funds*  shall  remain  restricted  during  the  period 
fixed  therein,  unless  the  restrictions  arc*  removed  In  the 
meantime  in  the  m miner  provided  by  Taw,  At  lesist  two 
separate  and  distinct  methods  existed  at  that  time  far 
the  removal  of  restrictions  against  alternation.  One  was 
by  the  Secretary  of  the  Interior*  and  the  other  was  hv 
partition  and  sale  sin  the  county  court  iir.  the  cmirse  of  t'he 
admisnistration  arid  settlement:  of  fisc  ewatfe  of  a deceased 
DrlMnood  Indian.  Thn  concluding  hmgnage  in  the  -proviso 
is  plainly  brr  enough  to  include  both,  (P„  508.1 


551 25:  u.  ,'L  0.  855,  it  also  pro%TldPd  that  soy  land  allotted  ta  parti- 
ti<?m  prececCoiKs  to  a fnll-Hood  Indian,  or  conveyed  to  him  upon  hi  a 
vdection  to  take  the  same  at  the  appraisement,  shall  remain  subject  to 
rr^tr lotions  upon  alienation  and  taxation  obtaining  prior  to  such  parti- 
tion, but  *‘Iu  ease  of  ft  sale  under  any  decree,  or  partition,  the  conveyance 
thereunder  shall  operate  to  relieve  the  lands  described  of  all  restrictions 
of  every  character,** 

3K  For  diBCrioslon  of  restricted  status  of  pre^-ds  from  a partition  sale, 
see  Chapter  10,  sec.  3, 

United  States  V,  .Bond,  108  F,  2d  504  (C.  C.  A,  10,.  19 39)  , ttfTg. 
Bond  r.  Tom.  25  F.  Supp,  157  (D.  C.  N.  D.  OkM.,-  1938),  A&M&s 
Memo,  Uoh  I.  D„  September  21,  1935, 


SECTION  12*  SPECIAL  LAWS 

The  spccinl  laws  governing  the  Osage  Tribe  and  the  decisions 
applying  and  construing  them  are  of  a complexity  ahd  volume 
that  preclude  any  detailed  treatment  In  this  work. 

lM  Far  a history  of  the  0<nges  see  United  States  v.  Aaron,  1S3  Fed.. 
347  (€,  C,  W,  D Okla..  1910)  ; Labadie  v.  United  States,  6 Ok'n.  400. 
51  Pus.  600  (1897).  The  Osage  lands  were  purchased  by  the  United 
States  pursuant  to  Art.  16  of  the  Treaty  of  July  19.  1868,  14  Stat.  799, 
804,  in  which  the  Cherokee  Indians  in  the  Indian  Territory  agreed!  that 
the  United  States  might  purchase  part  of  their  lands  for  the  purpose 
of  Settling  friendly  Indians  thereon. 

Many  special  statutes  were  enacted  concerning  the  lands  of  the  Osage 
Nation  in  Kansas.  The  following  statutes  concern  the  aale  of  Osage 
Indian  lands  in  that  state;  Act  of  May  9,  1872,  17  Btat.  90,  R.  S.  fg  2283. 
2284,  2285,  supprseded  by  Act  of  June  23,  1874,  18  Btnt.  283  ; Act  of 
May  28,  1880,  !21  Stat,  143  ; Act  of  June  16,  1880.  21  stat.  2Si  ; Act  of 
March  3,  1881,  21  Btftt.  509  * Aet  of  March  3,  1891,  see,  23;  26  Stat 
1095,  1102;  Act  of  June  6,  1900.  31  Stat,  659.  The  following  acf«  dealt 
with  ttm  sale  of  land  of  the  Great  and  Little  Osage  Tribe  In  Kansas ; 
Joint  Resolution  of  April  ID,  1S69.  16  Stat.  55 ; Act  of  August  llr  187®,  I 


GOVERNING  OSAGE  TRIBE  154 

There  may  be  some  value,  however,  in  a birdfs-eye  view  o? 
the  special  legislation  beglnijing  in  1006  which  was  designed 
to  secure  the  individualization  of  Osage  Hands  and  funds  while 
maintaining  tribal  ownership  of  the  very  valuable  minerals 
that  were  found  to  underlie  the  Osage  Reservation. 

A good  introduction  to  the  subject  is  found  in  the  opinion  oi 
Justice  Brnndeis  In  the  case  of  McCurdy  v.  United  States:  ^ 

The  Osage  Tribe  of  Indians  consisted  in  1906  of  two 
thousand  persons.  Their  reservation,  located  in  Okla- 
homa Territory  between  the  Arkansas  River  ;and  the  Kan* 
$m  state  line,  contained  about  a million  and!  a half  acres  of 

19  Stat,  127*  The  following  lfrw^  dealt  with  rlghte-of-wuy  through  the 
Osage  Reservation:  Act  «f  February  IB,  IfW.,  29  Stat.  520;,  Act  of 
February  28,  1902,,  sec,  23,  32  Stat,  43,  00.  SI,  25  TJ.  S.  C.  312  ; Aet  of 
April  21,  1004,  33  Stat.  240,  cited  in  Moore  w.  Sawyer,,  16?  Ffid.  $2G 
(0.  e.  m D.  Okla..  1909), 

153  246  U.  8.  203  (1918).  Also  gee  Work  v.  United  States  ex  reh 
M^sier,  281  U.  S,  352  (1923), 
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fertile  welLwntered  prairie  lam!  and  a heavily  timbered 
hill  lands,  largely  miuerlaid  with  petroleum,  natural  gas, 
coni  and  other  miuurnls.  At  that  time  the  United  States 
held  for  the  tribe  a trust  fund  of  .$3,373,058.54,  received 
under  various  treaties  as  e^nupensatlon  f°r  relinquishing 
other  lands.  The  animal  incoim* 1  of  the  tribe  from  interest 
on  this  trust  fund  and  from  rentals  of  grazing,  oil.  and 
gas  lands  was  nearly  $l.(HK>t(!0O;  that  is  $500  for  every 
train,  woman  and  child,  in  addition  to  the  earnings  of 
individual*.1  Congress,  concluding  apparently  that  the 
enjoyment  of  wealth  without  responsibility  was  demoraliz- 
ing to  tiie  Osagi ‘s,  decided  upon  the  policy  of  gradual 
emancipation.  By  Act  of  June  28,  1900,  34  Stat.  539,  it 
provided  for  fni  equal  division  among  them  of  the  trust 
fund  and  the  lands.  The  trust  fund  was  to  he  divided 
by  placing  to  the  credit  of  each  member  of  the  tribe 
his  pro  rata  share  which  -hmild  thereafter  he  held  for 
the  benefit  of  himself  mid  his  heirs  for  the  period  of 
twenty-five  years  and  Hum  paid  over  to  them  respectively 
{ §§  4 and  H)  .2 * * 

s An  mini  Report.5*,  Bept.  Interior  (1005).  pp.  ‘106-312;  (1906), 
pp,  448,  451. 

* Footnote  omitted. 

***** 

The  lands  were  to  bn  divided  by  giving  to  each  member 
the  right  t«>  make,  from  the  tribal  lands,  three  selections 
of  ICO  acres  on  eh  mid  to  designate  which  of  these  should 
constitute  his  homestead,  A commission  was  appointed  to 
divide  among  the  members  also  the  remaining  lands,  after 
vetting  aside  enough  for  county  use,  school-sites  and  other 
■■■’■and  reservation s.  The  oil,  gas,  coal  and  other  mineral 
rights  were  reserved  to  the  tribe  for  the  period  of  twenty- 
five  years  with  provision  for  leasing  the  sn rn(*„  The  home- 
steads were  made  limHenable  and  nomtasablo  for  twenty- 
five  years  or  until  otherwise  provided  by  Congress.  All 
other  allotted  hinds—' -which  were  known  as  '"surplus 
iaiMW’  were  mthle  imUioimhle  for  twenty-five  years  and 
nous, -taxable  I'm-’  three  years,  except  that  power  was  vested 
wkh  Seerptury  -of  thev  Interior  to  issue  to  any  adult 
member,  upon  his  petition,  u certificate  of  competency, 
authorizing  him  to  sell  all  of  his  surplus  land:  and  upon 
Its  issue  aiTl  hrs  surplus  lands  became  Immediately  taxable. 
(Pp.  265-2(10.  y 


A.  ALLOTMENTS 


Tlie  Osage  Allotment:  Act  of  June  28,  1800/“  providing  for 
the  distribution  of  Osage  lands  157  in  severalty,  allowed  each 
member  of  the  tribe  to  make  three  selections  of  ISO  acres  each, 
one  of  which  was  to  be  designated  as  a homestead  to  bo  “inniien- 


15a  34  Stfit,  539.  This  {statute  is  discussed  at  length  In  Lenindale  Lead 
d Zhw  Mining  Co.  v,  Coleman*  241  U,  S.  432  (1916),  which  held  that 
ihi  restrictions  on  alienation  imposed  by  law  do  not  apply  to  land  owned 
by  white  men  who  are  not  members  of  the  tribe. 

The  General  Allotment  Act  was  inapplicable  to  territory  occupied  by 
the.  Osftges.  See.  8 of  the  Act  of  April  23,  1904,  33  Stat.  299,  refers  tn 
*‘f.he  Osage  Nation  or  allottees  therein. **  The  Act  of  March  3,  1905.  33 
Stat,  1040,  reserved  from  selection  and  allotment  certain  lands,  including 
s(s%ctions  for  tawftfttte*. 

The  Ast  of  June*  28.  1900.  repeater]  in  part  the  Act  of  August  15,  1894, 
28  Staf,  286,  305  and  supplemented  the  Act  of  March  3,  1905,  83  Stnt. 
1048,  3031.  It  was  amended  by  the  Acts  of  April  18,  1912,  37  Stat,  86; 
January  18,  1917.,  39  Stat.  S67  : May  25,  19.18,  40  Stat.  DC1  : March  3. 
1921,  41  Stnt,  1249;  April  12,  1924,  43  Sfat.  94;  February  27,  1923,  43 
Stilt.  1008;  March  2,  1920,  45  Stat,  1478;  supplemented  also  by  the 
Joint  Resolution  No.  19  of  February  27.  1909.  35  Stat,  1107;  Act  of 
April  S.  1912,  37  Stab  SQ ; Act  of  May  25,  1918,  40  Stat,  561;  Act  of 
March  2,  1929,  45  Stnt.  1473?  and  Is  cited  in  tees,  Probating  Indian 
Estates  0917)  23  Cose  and  Com.  727*  33  Op,  A.  G.  60  (1D21)  ; 34  Op. 
A Q,  26  (1022)  ; Op,  grtl,  I,  D.,  M.58O0.  November  22,  1921’;  Op.  Sol  I,  D.. 
MA0I7,  January  4,  1922  ; Op.  Sol.  I.  D.,  M.S370,  August  15,  1922;  Op.  Sol. 

1.  D„  M.  27903,  January  26,  1937;  48  U B.  479  (1921)  ; 53  I.  B.  169 
1926;  Op.  Sol.  I.  D..  M.18320.  December  21.  1920;  Op,  Sol.  I.  D>,  M.21642, 

March  26,  1927;  Op.  Sol.  I.  D„  M.  24295,  June  10,  1928;  Op.  Sol.  I.  D., 
M. 25107,  May  4 , 1929;  Memo.  Sol.  I.  1).,  December  17,  1935;  OP.  Sol, 

I.  a.  M. 27-003.  January  20.  1937;  4S  L,  D.  47D  (1921)  ; 53  I.  D.  169 
(1930)  ? 54  I.  D,  105  (1032)  ; 54  I.  D.  341  (1933)  ; 55  L 0,  456  (1936)  I 

Adorns  V.  Osage  Tribe  of  Indians,  59  F.  2d  653  (O.  C.  A,  10,  1932), 

aff’g  50  F-  2d  918  (D.  C.  N-  D.  Olds,,  1031),  cert.  den.  2S7  0.  S,  G52 ; 


able  nnd  nontaxnble  until  otherwise  provided  by  act  of  Con* 
gre.*s.’* 1SS  After  each  member  had  made  the  three  selections, 
the  remaining  lands  of  the  tribe,  except  as  otherwise  provided 
in  the  act,  were  to  bo  divided  as  equally  as  practicable  among 
the  tribal  members  by  a commission  to  be  appointed.  Under 
the  latter  provision  each  Indian  received  an  additional  tract 
averaging  between  175  and  200  acres. 


Harriett  v.  Ok-fa,  Oil  Co,,  218  Fed.  380  (O,  C.  B,  B.  Gkin,.  1914)  ; ft, ewer 
fCtiiott  Oil  if  Gas  Co.  v.  United  State S,  200  U.  S,  77  (1922)  ; Browning  V. 
United  i Stales,  6 F,  2d  801  (C.  C.  A.  8,  10251,  ceri,  den.  269  U.  8.  508 
(1025);  Chateau  v.  Burnet,  283  f\  S.  691  (1931)  ; Chateau  v.  Conner 
of  Internal  Revenue,  38  F.  2d  976  <C.  C.  A.  10,  1930);  Camera  V, 
United  State*.  270  Fed.  110  <C.  G,  A.  8,  1920),  aerg,  United 

Sintra  v.  Hutching* , 252  Fed.  841  (D,  C.  TV.  D.  Qkla,,  1918),  writ  of 
error  illsni,  2UO  V.  S,  753  (1922)  ; Continental  OH  Co.  v.  Osage  OH  tf 
Refining  Co..  09  F.  20  ID  (C,  C,  A.  10,  1034).  cert,  den,  287  TJ.  S.  616; 
Drummond  v,  United  States,  34  F,  2tl  755  (C.  C,  A,  8,  1029)  : FiOi  v. 
Wise,  02  F.  2d  544  (C.  C.  A,  IQ,  1931),  cert.  den.  282  U,  S.  003  (1931), 
284  tJ.  S.  6S8  (1932)  ; <7 lobe  Indemnity  Co.  v,  Bruce,  81  F.  2d  143  fC,  C.  A. 
10,  1035),  curt  den.  207  U.  S.  716;  Harrison  Y.  Motwravie,  284  Fed. 
770  (C.  t\  A.  8,  1920),  app.  dism.  255  U.  S.  502  (1021)  ; Hickey  V.  United 
States,  04  F.  2d  02S  (C.  C.  A.  10.  1933)  ; Ickrs  V.  Patlison , 80  F.  2d: 
708  (App,  B,  C.  1935),  cert.  den.  297  U„  S.  713;  In  re  Dennison , 3S  F.  2d 
062  (I),  C,  W,  D.  Oldn.  1030),  app.  dism.  45  F.  £<1  585,  In  re  Irwin, 
60  F.  2d  405  (G.  0,  A,  10,  1932)  ; In  re  Penn,  41  F,  2d  257  (D,  C.  W.  D. 
Okia.r  1929}  ; Johnson  v.  United  States > 64  F,  2d  074  (C,  C-  A.  10.  1033), 
cert,  df  n.  290  TJ.  8.  651  (1033)  ; Jump  v.  Eitis,  100  F,  2d  130  (C.  C.  A. 
10,  1038).  affg  22  F.  Supp.  380  (D,  C.  N.  D,  Ok!a.,  1038),  cert.  den. 
fiOO  U.  S,  64 5 (1938)  ; Kenny  v.  Miles,  250  IJ.  S,  5B  (1919),  La  Motte  V. 
United  States,  254  U,  S-  570  (1921)  ; McCurdy  v.  United  States,  246  U.  S. 
am  (1918)  ; Morrison  v,  Untied  States,  6 F,  2d  811  (C,  C.  A.  S,  1920)  ; 
Master  v.  United  States,  198  Fed,  54  (C.  C-  A.  Sr  1012),  c.rt,  den,  229  tf.  B, 
019  ( 1913)  ; St-  Kah-Wah  She-Tun-Kah  v.  Fall,  200  Fed,  303  (App.  B-  C. 
1923),  app.  dirfin  266  U.  S.  505  (1925)  ; Osage  County  Motor  Co.  v,  United 
Slates,  33  F.  2d  21  (C,  C,  A,  S,  1929),  cert,  den,  280  U.,  S.  077  ; Quarles 
v.  Dmi ism,  45  F.  2d  583  (C.  C.  A,  10,  1030)  ; Tapp  V,  Stuart,  6 F.  Supp, 
577  <T>.  C.  N,  D.  Ok  In,  1934)  * Taylor  V.  Tayrien,  51  F.  2d  884  (C,  C,  A, 
10,  1931),  cert,  den.  284  tr.  S.  672  (1931)  ; United  States  v,  Aaron, 
188  Fed.  347  <C,  C,  W,  D,  0k)a,t  1910)  ? United  States  v.  Bd,  of  Oorom'r 
26  F,  Supp.  270  (B.  C.  N.  D.  Okftl.,  1939)  ; United  States  V,  Bd.  of  Cotnm'rs 
of  OsaUc  Co. t Qkla.,  193  Fed.  48D  (C.  C.  W.  D.  Okla.,  1911);  t/mfedl 
States  v.  Board  of  Comm 're  of  Osage  Co.,  Qkla ,,  216  Fed.  883  (C.  C,  A, 
N,  1914;  United  States  v.  Bd.  of  C&mm'rs  of  McIntosh  County,  284  Fed. 
103  (G.  C,  A.  S,  1922),  app,  dlsrn,  263  U.  S.  689,  263  TJ,  S,  691  g United 
States  v.  Hale,  5t  F.  2d  629  <C5  C,  A,  10.  1931)  ; United  Stu*cs  v„  Harris, 
293  Fed.  330  (C.  C.  A.  8.  1923),  affg  265  Fed,  201  (C.  Cl  A.  & 1020), 
app.  clisit).  257  U.  8,  623  (1922)  ; United  States  Y.  Hughe.*,  6 F.  Supp,  972 
(I».  C,  N»  D.  Okla,,  1034);  United  States  V,  Hutchings,  252  Fed.  841 
(D.  C.  W D.  Okla.,  1018),  uffl‘d  sub  non*.  Commissioners  yF  United  State*, 
270  Fed,  110  (C-  C.  A.  IS,  1020 )+  app,  lUscrs.  200  TJ,  S.  753;  United  States 
v.  Jqftiiscm.,  87  F,  2d  155  (C.  C.  A.  10,  1930)  ; United  Suites  V.  La  Matte , 
67  F,  2d  7Sg  (C,  a A.  10,  19333!;  United  States  v.  Mmhmkashey, 
72  Fed.  847  (C  C,  A.  10,  1034),  rehedr’K  den,  73  F.  2d  487  (G.  C,  Ar.  10f 
1034),  cert,  den.  294  U,  S,  724  (1935)  ; United  Btatm  v.  Mummert,  15 
F,  2d  926  (C,  C.  A.  8,  1926)  ; United  States  v.  mam  County,  251  U.  S, 
128  (1910)  ; United  States  v.  Ramsey,  271  tJ.  & 407  (1926)  ; United 
States  V.  Sands , m F.  2d  IDS  (C.  C,  A,  10.  1938>  ; United  States  v. 
Sand  Sir  arn,  22  F.  Supp,  190  (D.  C.  N.  D,  0kls„  1938)  ; United  States 
cs  ret.  Brown  v.  Lane,  232  U,  S.  598  (1914)  ; UHUtivs  Production  Oorp. 
v.  Carter  Oil  Co.,  2 F.  Bupp,  81  (.tf.  €,  N,  D.  0fcla„  1933)  ; Work  Y, 
United  States  ex  rel . Mosier,  201  TJ.  S-  352  (1928). 

wfThlrt  included  only  surface  rights  j all  oil,  pas,  and  other  minerals 
heing  reserved  to  the  tribe  for  25  years.  The*  Act  of  March  3,  1909,  35 
Stat  778.  infra  fn.  102,  authorized  the  Secretary  of  the  Interior  to  SiBll 
part  or  all  of  tins  surplus  lands  of  members  of  the  Osage  Tribe,  ^provided. 
That  the  galo  of  the  Osage  lands  shall  be  subject  to  the  reserved  rights  of 


the  trihe  in  oil,  ros,  and  other  minerals,” 

If*  Act  of  June  28,  1906,  sec.  2,  34  Stat.  039,  54l  ®ee  fn,  1D6  au^rci, 
*c,  3 of  this  act  was  amended  by  Act  of  March  3*  1921,  41  Stat,  1249. 
The  Joint  Resolution  of  February  27,  190D.  35  Stab  1167,  designated  lands 
which  might  tfonstitute  hoinosteacls-  The  Appropriation  Act  of  May 
25,  1918,  40  Stat.  561,  579,  provided; 

That  the  allottees  of  the  Osage  Nation  may  change  ihe  present 
designation  of  homesteads  to  an  equal  area  of  (heir  unencumbered 
siiririus  lands,  upon  application  to,  ami  under  such  rnle§  and  teeu- 
lntlons  ns  the  Secretary  of  the  Interior  may  prescribe  \ Prided 
That  each  tract  after  the  change  and  designation  shall  take  the 
status  of  the  other  ns  it  existed  prior  to  the  change  Jii  designation 
ns  to  alienation,  taxation,  of  otherwise,  and  that  any  o^ler  of 
change  of  degignaiion  fhali  be  recorded  in  the  proper  office  of 
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Tim  lands  other  than  homestead  were  made  inalienable5^  for 
2o  years,  except  that  in  his  discretion  the  Secretary  of  the 
Interior,  at  the  request  of  an  ruliilt  member,  might  issue  a cer 
tificate  of  competency  authorizing  him  to  sell  any  of  the  lands 
except  the  homestead,  which  was  to  remain  inalienable  and  non- 
fnxnhle  for  a period  of  2o  years,  or  during  the  life  of  the  homo- 
stead  allot  toe.  Upon  the  issuance  of  the  certificate  of  compe- 
tency the  surplus  lands  became  n lien  able  and  subject  to  state 
taxation,1”  Subdivision  7 of  section  2 of  this  statute  also 
provided  : 

That  the  surplus  lands  shall  be  nonfnxnhle  for  the  period 
of  three  years  from  the  approval  of  this  Act,  except  where 
certificates  of  competency  are  issued  or  in  case  of  the 
fit. ’a Us  of  the  allottee  * * * lfil 

llii?  Act  of  March  3,  1009, 103  authorized  and  empowered  the 
Secretary  of  the  Interior,  upon  application,  to  sell,  under  rules 
ami  regulations  to  be  prescribed  by  lilm,  part  or  all  of  the 
surplus  lands  of  any  member  of  the  Osage  Tribe.  This  Act 
provided  that  such  sales  should  be  subject  to  the  reserved 
rights  of  the  tribe  In  oil,  mK  and  other  minerals. 

The  Act  of  April  IS,  1912™  section  & conferred  jurisdiction 
on  the  county  courts  of  the  State  of  Oklahoma  in  probate  mat- 
ters affecting  the  property  of  deceased  and  of  orphan  minor, 
insane,  or  other  incompetent  allot! cog  of  the  Osage  Tribe,  with 

Osn&i*.  Count?  : Praridrrf  further.  That  the  Secretary  of  the  Interior 
nr.  aim  he  Is  hereby,  authorized  where  the  same  would  lift  for  tlm 
best  Interest  of  Osage  allot  tees,  to  permit  the  sale  of  surplus  and 
Homes  tend  allotments,  wholly  or  in  part,  of  Otfnge  allottees  under 
sucii  rules  a lid  regulations  as  he  may  prescribe  and  upon  mieh 
terms  ns  3m  slmll  approve. 

-r®  A distinction  is  drawn  bore  between  alienability  and  taxability. 

It  is  to  be  noted  that  although  the  surplus  lands  were  made  inalienable 
for  2r*  years.  they  were  exempted  from  taxability  for  only  3 years,  The 
homesteads,  however,  were  made  bath  inalienable  and  nCmtasaMo  for 
25  years.  United  grates  v.  Board  of  Com'r*.  of  OsOfjc  County,  21 6 Fed 
833  (C.  C.  A.  8,  1014) . 

Untied  States  v.  Board  of  Corners,  of  Osage  County*  216  Fed  883 
(G.  C,  A.  8,  1914). 

mi-  death  of  the  allottee  does  not  subject  the  homestead  to  taxation 
uiidor  this  section.  United  States  v.  Board  of  Camera,  of  Osage  County 
Okie  Fed.  485  (C,  C,  YV.  I>,  Qkla,,  X9U). 

Stnt,  ^TS.  This  act  is  cited  In  Adame  V.  Osage  Tribe  of  Indiana. 
nn  F,  2d  053  <C,  C.  A.  3 0,  1032),  reft,  den.  287  U.  S.  652  ; Browning  v 
United  States,  6 F.  2d  SOI  (C,  C.  A.  8,  11)25),  cert,  den,  2G3  XT.  S. 
568  <1925>  ; Drum Mattd  v.  Untied  Slates,  34  T.  2d  755  (C.  C.  A.  8,  1029)  '* 
Kansas  or  Raw  Indians  y,  United  States,  80  C.  Cls.  264  (1934),  cert,  den! 
206  IT,  jS,  577  ; Lev  in  dale  Lead  A Zinc  Mining  Co.  v.  Coleman.  241  XL  g. 
432  (1040)  ; Morrison  V,  United  Stoics*  0 P,  2d  8il  (C.  C*  A.  S.  1925)  ; 
United  Suite s v.  Aaron,  183  Fed.  347  (C  C.  W.  B,  Okia,,  1910) ; Work  v! 
United  State#  «□?  rcl.  Lynn,  2G0  0,  g,  461  (1924), 

*M37  8 tat.  80.  The  Act  of  April  IS,  1912,  supplemented  Act  of 
Juno  7.  1897.  30  Star,  62,.  0C ; Act  of  June  28,  1006.  34  Slat.  539 
543  j n me  mind  Act  of  June  23.  1506,  34  St  at.  530,  544;  and  amended 
by  Act  of  May  25.  1048,  40  gtat.  KOI ; and  was  cited  in  Reeves,  pro- 
bating Tmlinn  Estates  (1017).  23  Case  and  Com.  727;  Op.  Sol.  I.  D 
M 4017.  January  4.  1922;  Op.  Sol,  f,  B»*  MJJ37Q,  Aijsaist  35.  if>22 ; 
Op.  Sol.  I.  D..  M. 18320,  December  23,  1926;  Op.  Sol,  I.  d.,  M 24293 
June  19',  1928;  Op.  Sol.  J.  D..  M. 26733,  October  14.  3931  ; On/ Comp 
Gen.  A.  40178.  February  4,  3032;  Op.  Boh  I,  D„  $127833,  NoWinW 
28,  1934;  Op.  Sol.  I.  D..  M.27063,  January  26,  3937;  04  I,  R.  555 
(1934)  ; 55  I.  D.  456  (3936)  ; Browning  v.  United  States,  0 F 2d  8011 
(C,  C.  A,  5.  1925),  corf.  Con.  269  U-  S B6S  (1925)  ; Britmmmd  V 
United  States,  24  F,  2d  755  (C.  C.  A,  8,  1029)  ; Gtdhe  Indemnity  Co  v 
Bruce*  81  F,  2d  143  (C.  C . A.  10.  1935V,  cert,  den,  297  XL  S 73  6 -’ 
ITarrmi  1 v.  Monerarie,  264  Fed,  776  (C.  a A.  8.  1920),  app,  di«m.  20D 
IF  S.  562  (1921)  ; In  re  Dennison,  38  F.  2d  662  (D.  C W,  D,  Okla,, 
1930),  npp.  dtem.  45  F.  2d  §85;  In  re  Intin,  60  F,  2d  495  (C,  € A JO 
1932);  Kenrw  v.  Miles.  250  U.  S.  58  (1910);  La  Matte  y United 
States.  254  V.  570  (1921);  Lrvindale  Lead  A Zinc  Minina  Co.  r 
Coleman,  241  U.  8 432  (1910);  McCurdy  v.  United  State**  'M6  tl  8 


263  (1018)  • MarriKOn  v.  United  States.  6 F.  2d  811  (C.  C.  A.  8 1925)  * 
Miidd  v.  Perry,  14  F.  2d  430  (D.  C,  N,  IX  Okla.,  1026),  cCrt.  den.  278 
IT.  S.  601  : N e-Kah -W nh-Rh e^Tvn-Knh  V.  Fall , 290  Fed.  303  tAnp  D C 
1923),  npP.  cF.sm.  266  U «.  59,1  (1925);  Shuw  V.  Gibson-ZaJiniscr  Oil 
Corp,.  276  IT,  575  (1D28)  ; Tapp  v,  Stuart,  6 F.  Snpp.  D?7  (D.  C. 
N,  D.  Olein.  1934)  ; Taylor  v.  Jones,  51  F.  2d  892  (C,  C.  A.  10,  1931). 


<ho  provision  that  no  land  should  be  sold  or  alienated  under 
tluLt  section  without  the  approval  of  the  Secretary  of  the  Inu> 
rior,  Section  6 conferred  jurisdiction  on  the  courts  of  Okla- 
homa to  partition  Osage  allotted  lands  but  provided  that  no 
partition  or  nnle  of  the  restricted  lands  of  a deceased  Osage 
allottee  should  be  valid  until  approved  by  the  Secretary  of  the 
Interior.  It  also  removed  the  restrictions  from  lands  held  by 
heirs  having  certificates  of  competency  or  who  were  nonm embers 
of  the  tribe.  Section  7 secured  the  lands  allotted  to  members 
of  the  tribe  against  any  lien  for  any  debt  or  obligation  com 
! meted  or  incurred  prior  to  the  issuance  of  a certifiente  of 
competency,  or  removal  of  restrictions  on  alienation.  It  also 
provided  that  no  lands  or  moneys  inherited  from  Osage  allottees 
shall  be  subject  to,  or  be  taken  or  sold  to  secure  the  payment  of, 
any  indebtedness  incurred  by  such  heir  prior  to  the  time  such 
lands  and  moneys  are  turned  over  to  them.  Section  S of  the 
act  authorized  the  disposition  by  will  by  any  adult  member 
of  the  Osage  Tribe  of  his  estate,  real,  personal,  or  mixed, 
including  trust  funds,  from  which  restrictions  on  alienation 
had  not  boon  removed,  In  accordance  with  the  laws  of  the  State 
of  Oklahoma,  except  that:  no  such  will  should  be  admitted  to 
probate  or  have  any  validity  unless  approved  before  or  after 
U10  death  of  the  testator  by  the  Secretary  of  the  Interior. 

The  Appropriation  Act  of  May  25,  1018, tft*  authorized  Osage 
a Hot  foes  hi  aeeomluhee  with  regulations  of  the  Secretary  of 
the  Interior,  to  change  the  present  designation  of  homesteads 
to  rtn  equal  area  of  their  unencumbered  surplus  lands,  each 
tract,  after  the  change  of  designation,  to  take  the  status  of  the 
other  as  it  existed  prior  to  such  change  as  to  alienation,  taxa- 
tion. or  otherwise.  This  act  also  authorized  the  Secretary  of 
the  Interior,  where  it  would  be  for  the  best  interest  of  the  Osage 
allottee,  to  permit  the  nale  of  homestead  and  surplus  allotments, 
wholly  or  in  part,  under  regulations  to  be  prescribed  by  him. 

The  Act  of  March  3,  1921, 3 **  amending  the  1906  act,1Srt  declared 
the  Osjiges  citizens  of  the  United  States  and  removed 


citL  dpn.  284  IT . S,  003  (1981 ) * Taylor  Y.  Tayricn.  51  F,  20  884 
(O,  C,  A.  10,  1931),  cert.  den.  284  U.  S.  072  (1931)  ; United  States  v. 
Board  of  Cammra,,  20  F,  Supp,  270  (D,  C.  N,  D.  Okla.,  1939)  ; United 
States  v.  Carson,  39  F.  gupp.  610  (D,  C.  N.  O.  Oida,.  1937).  sipp.  dlsm, 
98  F,  2d  1023;  United  States  v.  Gray,  284  Fed,  103  (O.  C,  A 8 
1922),  offS,  271  Fed.  747  (D,  C E.  D.  Oktn.,  1921),  app.  fllsrii.  203 
TT.  8.  689;  United  Slates  v.  Hale,  51  F,  2d  029  (C,  C.  A,  10,  1931); 
United  States  v,  Harris,  293  Fed,  389  (C,  C.  A.  R.  1923),  affg.  205 
Fnd,  261  (0.  c.  A,  8,  1920),  npp.  di?m.  257  U.  S.  623  (1922);  United 
States  v.  Howard,  8 F,  Rupp,  617  CD,  C.  N.  D.  Ok?a-,  1934>;  United 
Stair*  V.  rinnhcs,  6 F.  Sapp.  072  (D,  C,  N.  D,  Ofe?aM  1034)";  United  States 
\\  Johnson,  87  F.  2d  155  (C-  C-  A.  10.  1930)  ; United  States  V*  La  Molir, 
07  F.  2d  78S  (C,  O.  A.  10,  1033)  ; United  State*  v.  Law.  200  Fr-d,  218 
(U,  C*  A,  8,  1918)  ; United  States  v,  Mummcrt,  15  F,  2d  926  (0,  C,  A.  8. 
1926)  ; United  States  V.  Ransom,  284  Fed,  108  (C.  G.  A.  8,  102^)  ; 
United  States  v.  Sand*,  94  F.  2d  158  (C,  C,  A.  10.  1038)  * United  Stairs 
v,  yefcmjG  County,  274  Fed.  115  (D.  C,  E.  O,  Wash.,  1921)  ; TForfc  V, 
United  State#  er  ret,  Lynn * 266  D,  S,  181  (1924), 

w40  Stflt.  561,  579. 

345  Sec,  3,  41  Stat.  1249.  This  net  amended  the  Act  of  .Tune  28,  1900, 
34  Star.  530;  was  amended  by  Art  of  February  27,,  1925,  43  Stafc.  2008 ; 
Acr  of  March  2.  1929,  45  Stat,  1478  ■ avipplemcnted  by  Act  of  January  31, 
1931,  46  Stat.  1047;  and  cited  in  33  Op.  A.  G.  60  (1921)  ; 36  Op.  A.  Q. 
98  (1029)  | Op.  Sol,  L D,,  M 4017,  January  4,  1922  f Op.  BoL  I.  D.(  M.8370, 
Aumisl  15.  3922;  Op.  Sol.  1.  n„  D.46929.  geptrmber  30.  1022;  Op,  Sol! 
T-  U.,  17687,  December  19.  1925;  Op.  Sol,  I.  D„  March  10.  1920;  Op.  Sol 
D..  MASU90,  June  2.  192G  * Op,  Sol.  I,  D„  M.21642,  March  20  1927  * 
Op.  Boh  T.  D , M.24293,  juftn  3.9.  192S;  Op.  Sol,  I.  D.,  M-251G7,  Mat  4 
1929;  Op,  Sol,  I.  D.,  M.Q5280.  August  21,  1920;  Op,  Sol.  1,  D 
M.26T31,  October  14,  1931 ; Op.  Sol.  I.  B.t  M.27963,  January 
26.  1037:  48  Xj.  D.  420  (1922);  50  D.  D,  672  (1924);  53  t D 

160  (1030)  ; 54  I.  D.  260  (1933);  04  I.  D.  341  (1033)  ; 5g  I.  V.  4M 
(393G)  ; Adams  v.  Osage  Tribe  of  Indian*,  50  F,  2d  603  (C,  C A.  10 
1&32S.  aff'ef  50  F,  2d  01.8  (D,  C.  K,  D.  OkJU.,  1931).  cert,  den,  287  U.  s! 
052';  Brown  flip  y.  United  States,  8 F.  2d  801  (C.  C.  A.  8,  1025).  Cert,  den, 
JZ69  Tl-  S,  568  (1025)  ; C??obe  Indemnify  Co,  v.  Bruce f 81  F.  2d  143 
(e  C,  A,  10,  1935)  ; cert.  dea.  297  U.  S,  716*  Hickey  y.  United  States, 
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* * * nil  restrictions  against  alienation  of  lliel  r 

allot  nieut  both  snrpLu*  anti  hosnostpnd,  of  all 

adult  Orttgu  Indians  of  less  than  onedifllf  Indian 

blimti  3,8  * *.liir 

The  it  of  also  provided  that : 

Tim  lionio.^UTsul  sillotnionfs  of  the  members  of  the  O-aft1 
Tribe  ahull  riot  be  subject  to  taxation,  if  hold  by  the 
original  allottee  prior  to  April  S,  1031. 

Tiro  Snpremn  Court  of  the  United  States  in  La  Motto  v. 
United  State h hold  llmt  approval  of  an  Ctaige  will  by  the 
Secretary  of  the  Interior  removed  restrictions  theretofore  exisi- 
ing  on  the  lands  of  the  allottee,  Congress  under  section  3 of 
i]K.  Arj  c if  February  27,  IhSbV™  eonlinued  restrictions  on  such 

<14  F.  2d  <328  (C.  CL  A,  10,  10-i'l)  ; In  re  Dennison,  38  F,  2d  G62 
(D.  C.  YV\  D,  Ukln..  1030),  npp.  dlum.  45  P.  2d  585;  in  re  Penn,  41  F. 
2d  (D,  C.  W.  D,  Olein.,  1920)  ; Jump  v.  Ellis,  100  F.  2d  130  <C.  C.  A, 

io,  max).  afl>  22  V.  Supp,  3S0  (D.  C.  N.  IX  Okla..  lO-iS),  cert,  don, 
300  ! S.  015  (1938)  ; Morrison  w United  Slate*,  0 F,  2i1  811  (O.  C,  A, 
i . Xr-KnlhWirh-Mic-TttiuKah  v,  Fail.  200  Fed.  303  (App.  If  it 
1023;.  ,.!>p.  dijsni,  2GG  TL  S.  505  (1025)*  OSafJC  County  Molar  Co.  V. 
United  States,  33  V.  2U  21  <C.  C.  A,  S,  J02D),  cert.  fleri.  280  0.  S.  G?'7  ; 
Silurian  Oil  Co.  v,  fiaxlrtf.  54  F.  2d  43  (0.  0.  A.  10,  1031)  j Tapp  V,  StUnrt, 
d F.  Snpi>.  577  (IV  r.  N.  D.  Okla.,  1034);  T aid  or  v.  Tff.vrfcw.  ~»1  F.  2d 
S84  (O.  t\  A.  10,  loan.  rert.  dm:.  284  TJ,  3,  072  (1031)  ; United  Staton  v. 
JlrirtiWf,  7 F.  Hiipji.  573-  (D,  G,  N.  n.  Ollln.,  1931)  i UwH.vI  v. 

Hughes,  0 R Simp.  072  (D.  C.  N.  D.  Okla.,  1931)  ; United  States  v.  Jo/ot- 
An«,  87  F.  2(1  155  <C.  C\  A.  10.  1930)  ; CfoitOf  gfufrs  V.  Lynch,  7 Alaska 
508  (1  Div.  1927)  ; United  States  V.  74  F.  2d  286  (G.  C.  A,  10, 

1934)  ; United  States  V.  Snprftf.  94  F.  2d  150  (C.  C.  A.  10,  1938)  ; Webster 
v.  Fall,  2HG  17.  S.  GOT  (11)25)  ; Williams  V.  Clinton,  83  F.  2d  143  (C,  C,  A, 
10.  1930)  ; Work  V.  United  States  car  ret.  Lynn,  266  U,  S.  101  (1924)  ; 
tror/,*  v.  United  States  or  tel,  J/ outer.  261  1b  S.  852  (1923). 

^ Act  of  Juno  28,  1906,  34  53D,  fn,  IftG,  supra, 

w It  has  been  side!  that  while  this  not  removes  restrictions  from  and 
nmkrH  taxable  lands  of  Grottos  of  less  tlmn  half  blood,  it  does  not  affect 
thf?  lands  of  Indians  of  half  or  more  Indian  blond,  These  lands  remained 
tioni flxn!)lo.  1-nittd  Staten  v.  MuHcndorG,  74  F.  2d  286  (C-  C.  A,  10,  1984). 
The  Fourt  h Circuit  Court  of  Appeals  con*  ui  rod  in  Board  of  County  Cam* 
liiissioucrs  V.  United  Stains,  04  F.  2d  775  (C.  C.  A.  10,  1033), 

,m2S4  U.  S,  G70  (.1921),  niod'g  ami  afTg  25G  Fed,  5 (C,  0.  A,  8,  lOiO), 
im  43  Slat.  11)03.  Amending  Act  of  March  3,  1921,  41  Sint,  1249. 
1250.  Amended  by  Act  of  March  2,  1929,  40  Stqfr  1478.  Cited  in  36 

Op.  A.  G.  98  (1929)  ; 38  Op,  A.  0,  577  (1037)  ; Gp.  Sol.  I.  XX,  M 17687, 

December  19,  1925 ; Oiv  S«h  L IX,  M.18423.  March  10,  1926;  Op, 
Sol,  X,  0,.  M.19190,  .Tunc  2,  1920;  Op.  Sub  I.  D„  M,  19225,  June  7, 
1920;  Op. ' Sol.  I.  D,,  M. 21042.  March  20,  1927;  Op,  Sob  I.  D.,  M 25107. 
May  4.  1929;  Letter  to  Commr.  I tub  AIT,  from  Boc’y.  Inferior, 

September  1930;  Op.  Sub  b U.f  M.2R731.  October  14,  1931;  Op, 

Cuiiip,  Cen.  to  Secj'y  Frliriini’y  4,  1932;  Op,  Sol.  I,  0.,  M,2i788, 
August  0~  1934;  Memo,  §ob  b D-,  May  1,  1036;  Op.  Sub  I,  D., 

M,27003 , January  20,  1987;  Letter  from  A,  G,  to  8ccy,  Of  Int,t 
February  13,  1937 ; Letter  from  AhM.  Secy,  to  A.  G,,  October  27, 
1.937*:  53  1,  D,  169  (1930)  ; 54  L D,  105  (1932)  ; 54  I.  D.  200  (1933)  ; 
54  I.  0,  341  (1933)  ; 05  L D,  406  (1936)  ; 50  X.  I).  48  (1337)  f Brown* 

ittg  y.  United  Stales,  6 R 2d  80l  (C,  C,  A,  8f  1925),  cert.  den.  200 

y."  §.  f»68  (1025);  Chateau  *>\  Burnet,  283  U.  B,  691  (1931);  Qltibc 
Indemnity  Go,  v.  Bmec,  St  F.  2<1  143  (C,  C.  Af  10.  1030),  cert.  den. 
297  U,  S,  716;  Mickey  v.  United  States,  04  F.  2d  f>£S  (C,  C.  A.  10, 
1933)  ; Lofftm  v.  United  States,  53  F.  2d  GOT  (C.  C.  A.  10T  1932),  cert, 
den,  £&7  V,  S,  030  ; Mon  ism  v.  United  States , 6 F.  2d  fill  (C.  G.  A. 
s,  1925) ; Osavo  County  Motor  Go,  v*  United  States,  33  F,  2d  2i 

(C,  C.  A,  8.  1929),  cert.  den.  280  U,  S.  577 ; Tapp  v,  Stuart,  6 F, 

Bitpp.  5tT  (©,  C.  W.  D.  0kla.f  1034)  ; Taylor  v,  Tai/ricn , 51  F,  2d  88 1 

fC,  C,  A.  W,  1931),  cert.  den.  2S4  XJ , B.  672  (1931);  United  States  v. 
Board  of  Ownmisfifoncrs,  20  F.  Supp.  270  (0,  0,  N,  D.  Okla.,  1039)  ; 

United  Btatf'S  v,  Carxnti , it)-  F,  Bupp.  GIG  (D,  C,  N.  L,  Okla,,  193< ). 

app,  dishb  98  F,  m 1023;  United  States  v*  Howard,  8 F.  Supp.  617 

(D,  G,  N.  D Okla,,  1934)  ; United  States  v.  Hughes,  6 F,  Supp,  972 

(0,  C,  H,  D,  Okia.f  1034 > ; States  v.  87  F,  2d  155 

(C£  G,  A,  10,  1936)  ; United  States  v,  Mnshunkishep,  72  F.  2d  847 
<C.  C.-  A.  10,  1934),  rehearing  den,  73  F,  2d  487  (C,  C A.  10,  1934), 
eerf,  dCB,  294  u.  B,  724  (1930)  ; United  State*  v.  Jfu?7cutfore,  74  F.  2cl 
280  (C.  C.  A,  10,  1D34)  ; Wi7li«»n«  v,  Clinton > 83  F,  2d  143  (C.  C.  A. 
10,  1936), 

By  the  Act  of  February  27,  1025,  the  loose  wording  of  the  1921 
act  regarding  the  payment  to  guardians  of  incompetent  Osngcs  wfts 
clarified.  It  was  provided  that  the  moneys  in  excess  of  the  $1,000 
quarterly  that  had  been  paid  to  the  guardians  since  1921  through  an 
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lands,  and  on  lands  inherited  hy  certain  classes  o£  Osage  Indians, 
ns  follows: 

Lands  devised  to  members  of  the  Osage  Tribu  of  ouedialf 
or  more  Indian  blood  or  who  do  not  have  certificates  of 
competency*  under  wills  approved  by  the  Secretary  of  the 
Interior*  and  lauds  inherited  by  such  Indians*  shall  be 
in  alienable  unless  such  binds  lie  convoyed  with  the 
approval  of  the  Secretary  of  the  Interior. 

As  oil  production  o£  the  Osage  Reservation  Uicrea-^d  and 
Oblige  licadriglits  became  more  valuable,  Osage  Indians  became 
increasingly  attractive  to  individuals  seeking  wealthy  husbands 
or  wives,  and  the  08 age  tribe  became  gravely  concerned  at  the 
passing  of  Osage  wealth  out  of  the  tribe  by  the  process  of 
inheritance.  Congress  attempted  to  meet  this  problem  in  section 
7 of  the  If Ea  act 5f,i  m follows : 

Hereafter  none  but  heirs  of  Indian  blood  slnill  inherit 
from  those  who  arc  of  ond  half  or  more  Indian  blood  of 
the  Osage  Tribe  of  Indians  any  right*  title,  or  interest 
to  any  restricted  lands,  moneys,  or  mineral  interests  of 
the  Osage  Tribe : Provided^  That  this  section,  shall  not 
apply  to  spouses  under  existing  marriages. 

By  the  provisions  of  the  Act  Of  March  % 1920fm  the  lands, 
moneys,  a ml  other  properties  now  or  hereafter  hold  in  trust  or 
under  the  supervision  of  the  United  States  for  the  Osage  tiihe 

administrative  interpretation  of  the  1921  net  prior  to  the  decision  in 
Work  v.  United  States  lie  ret.  Limn,  2BG  U.  S,  16X  (1024)  which 
were  stH)  in  the  control  or  possession  of  the  guardian  were  to  be 
returned  toy  them  to  the  Secretary  of  the  Interior,  together  with  rill 
property  purchased  or  investrnenta  made  by  the  guardian  out  of  such 
excels  funds.  See  United  States  v,  Biirnctfj  7 F,  Supp.  5i3  (D,  C. 
K,  D.  Okla.,  1934).  The  Secretary  was  to  hold  these  funds  or  dispose 
of  thorn  as  be  deemed  for  tbo  best  interest  of  the  bid  inns  to  whom 
the  money  belonged.  Under  section  1 of  the  set,  the  control  of  the 
Secretary  was  reiinposecl  over  all  funds  in  the  possession  j£  the 
guardian  which  In  their  inception  2iad  Dceu  under  the  supervision  and 
control  of  the  Secretary,  See  lllGUey  V.  United  States,  64  K.  2d  628 
(C.  C.  A,  10,  1923)  ; United  States  v.  ffUf/hcs,  0 F.  Supp.  972  (D.  C, 
N.  D.  Okla.,  1034).  Though  the  1925  act  re  ini  Poses  restrictions  on 
certain  funds*  it  broadened  the  authority  of  the  Secretary  of  the 
Interior  over  Indian  funds  And  permitted  the  investment  of  such 
funds  in 

* * * first  mortgage  fral  estate  loans  not  to  exceed  50  per 

centum  of  the  appraised  value  of  slum  real  estate,  and  where 
the  member  is  n resident  of  Oklahoma  such  investment  nUrtli 
be  in  loans  on  Oklahoma  real  calaio,  gtoek  in  Oklahoma  build- 
ing arid  loan  ussneiat foils,  livestock  * * *l  Provided,  That 
the  Secretary  of  the  Inferior  shall  not  make  any  investment 
for  an  adult  member  without  first  securing  the  approval  of  auch 
member  of  such  investment  * * m. 

Thia  provision  was  interpreted  in  Op,  Sol.  L D,(  M, 27030,  December 
8,  1933.  It  alao  provided : 

All  bonds,  securities*  stocks,  and  property  purchased  and  other 
investments  made  by  legal  guard  Inna  shall  not  be  subject  to 

alienation,  sale,  disposal,  or  assignment  without  the  approval 
of  the  Secretary  of  tile  Interior, 

n<f4:i  Stat,  1003,  1011.  See  fm  169,  supra, 

1?M5  Etat.  1473.  Supplementing  Act  of  June  28*  1906,  34  Stat, 
53Q,  545.  Amending  Act  of  March  3,  1921*  41  Stat,  1249;  AcL  of  Fob- 
luory  27,  1925,  4R  Stat.  1008*  1010,  MM1-  Amended  by  Act  of  June 
24,  1938,  gee,  3*  52  Stab  1034,  Supplemented  by  Act  of  January  31. 
1931*  46  Stftt.  1047.  Discussed  fn  3S  Op.  A.  G.  of 7 (1037)  and  50 
t,  0.  48  (1937).  Aiso  cited  in  Op.  Sol.  I.  O.,  M.25258,  June  26.  1029; 
Op,  Sot.  L D , M .27788*  August  6 1934;  Op,  SoL  I,  IX,  M,27903*  Janu- 
ary 20,  1937;  53  I.  D.  109  (I93u)  \ 54  1,  D,  105  (1932);  55  I.  I>. 
456  (1936)  Adams  v.  Osage  Trike  af  Xndians,  50  F.  2d  653  (0.  C,  A. 
10,  1932),  a CTg  50  F,  2d  918  (0,  G.  N.  D.  Okla,,  1931),  cost-  den.  287 
U.  S.  602 ; Chateau  v,  Burnet,  283  U,  S.  G9i  (1931)  ; Chateau  v.  Gomm’r 
of  Int.  Rev.,  38  F.  2d  976  (0.  C.  A.  10*  1930 >f  aff’d  sub,  nom,  Chateau 
v.  Burnet,  28B  U,  S.  001  (1931),  cert  dim,  281  U,  S,  714,  281  XL  S, 
759;  Continental  Oil  Go,  v,  Osape  Oil  d RcJIninff  Go,,  GO  F,  2d  19 
(C,  C,  A.  10,  1934).  cert  don.  2S7  U.  S,  61 G;  Gioko  Indemnity  Co,  v. 
Bruce,  81  IT.  2d  143  (C.  C-  A.  10,  1035),  cart.  den.  297  U,  S.  716; 
ft,  re  Dennison,  38  F.  2d  662  <D.  C.  W.  0-  Okla.*  1930),  app.  dium., 
45  R 2d  5S6;  Silurian  Oil  Co*  V.  Esstey*  54  F.  2d  43  (C,  C * A.  10, 
1931)  ; Stuart  v_  Tapp,  81  F.  2d  l55  (C,  C,  A.  30,  193S)  ; Tapp  V. 
Stuart,  & b\  Supp.  577  (D.  C=  M.  D,  Okla,,  1934)  i Taylor  V . Tayricn, 
F.  2d  884  ( C , C.  A,  10,  1931),  cert.  deh.  284  U.  3,  672  (1031)  ; 
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of  Iridimm,  tho  members  thereof,  or  their  heirs  and  assigns, 
were  continued  subject  to  such  trust  ami  supervision  until 
January  1,  1059,  unless  otherwise  provided  by  act  of  Congress. 
This  net  also  provided  that  homestead  allotments  of  Osage 
Indians  not  having  a certificate  of  competency  shall  remain 
exempt  from  taxation  while  the  title  remains  in  the  original 
allottee  of  one-half  or  more  of  Osage  Indian  blood  and  in  his 
unallotted  heirs  or  devisees  of  one-hnif  or  more  of  Oh  a go  Indian 
blood  until  January  i,  1959,  with  the  proviso  that  the  tax- 
exempt  land  of  any  such  Indian  allottee*  heir,  or  devisee  shall 
not  at  any  lime  exceed  160  acres. 

Sect  km  5 of  this  Act  provides: 

Tim  restrictions  concerning  lands  and  funds  of  allotted 
Osage  Indians,  ns  provided  In  this  Act  and  all  prior  Acts 
nmv  in  force,  shall  apply  to  unallotted  Osage  Indians 
horn  since  July  1.  1007,  or  after  the  passage  of  this  Act. 
mid  tu  their  heirs  of  Osage  Indian  blood,  except  that  the 
provisions  of  section  0 of  the  Act  of  Congress  approved 
February  -T,  1025,  with  reference  to  the  validity  of  cun- 
tracts  for  debt,  shall  not  apply  to  any  allotted  or  unal- 
lotted Osage  Indian  of  legs  than  on  mini  If  degree  Indian 
blood : Provided,  That  the  Osage  lands  and  funds  and 
other  property  which  has  heretofore  or  which  may  here- 
after he  held  in  trust  or  under  supervision  of  the  United 
Stales  for  such  Osage  Indians  of  less  than  one-lialf  degree 
Indian  blood  not  having  a certificate  of  competency  shall 
not  he  subject  to  forced  sale  to  satisfy  any  debt  or  obli- 
gation contracted  or  incurred  prior  to  the  Issuance  of 
a certificate  of  competency:  Provided  farther,  That  the 
Secretary  of  the  Interior  is  hereby  authorized  In  his 
discretion  to  grant  a certificate  of  competency  to  any 
unallotted  OmgC  Indian  when  in  the  judgment  of  the 
snid  Secretary  sudli  member  is  fully  competent  and 
capable  of  transacting  his  or  her  own  affairs. 

The  Act  of  June  24,  193S,5”  continued  the  restrictions  on 
the  lands,  moneys,  and  other  properties  now  or  hereafter  held 
in  trust  or  under  the  supervision  of  the  United  States  for 
Osage  Indians,  until  January  1,  1084,  unless  otherwise  pro- 
vided by  act  of  Congress.  This  act  also  continued  the  tax 
exemption  on  homestead  allotments  of  Osage  Indians  not  having 
a certificate  of  competency,  while  the  title  remains  in  the 
original  allottee  of  onodmlf  or  more  of  Osage  Indian  blood  m 
in  his  unallotted  heirs  or  devisees  of  one-hnlf  or  more  Osage 
Indian  blood,  until  January  1,  1084. 

No  general  exemption  of  Osnge  Indians  as  such  from  the  pay- 
ment of  taxes  can  be  implied  from  these  statutes.  On  the  con- 
trary. the  plan  lms  been  to  teach  the  Indians,  by  partial  taxation, 
to  assume  the  responsibilities  of  citizenship. !T3r> 


FrnsT,  That  sill  the  funds  of  the  Osage  tribe  of 
Indians,  and  nil  the  moneys  now  due  or  that  may  here- 
after be  found  to  be  due  to ‘the  said  Osage  tribe  of  Indians, 
find  all  moneys  that  may  bo  received  from  the  sale  of 
their  lands  in  Kansas  under  existing  laws,  and  all  moneys 
found  to  be  due  to  paid  Osage  tribe  of  Indians  on  claims 
against  the  United  states,  after  all  proper  expenses  are 
paid,  shall  be  segregated  as  soon  after  January  first,  nine- 
icon  hundred  and  seven,  as  is  practicable  and  placed  to 
the  credit  of  Use  individual  members  of  the  said  Osage 
tribe  on  a basis  of  n pro  rata  division  among  the  members 
of  said  tribe,  as  shown  hy  the  authorized  roll  of  mem- 
bership as  herein  provided  for,  or  to  their  heirs  as  here- 
inafter provided,  said  credit  to  draw  interest  as  now 
authorized  hy  law;  mid  the  interest  that  may  accrue 
tliereou  shall  be  paid  quarterly  to  the  members  entitled 
thereto,  except  in  the  case  of  minors,  in  which  case  the 
interest  shall  be  paid  quarterly  to  the  parents  until  said 
minor  arrives  at  the  ago  of  twenty-one  years:  Provided, 
That  if  the  Commissioner  of  Indian  Affairs  becomes  satis- 
fied that  the  said  interest  of  any  minor  is  being  misused 
or  squandered  he  may  withhold  the  payment  of  such 
interest  i A?id  provided  further , That  said  interest  of 
minors  whose  parents  are  deceased  shall  he  paid  to  their 
legal  guardians,  as  above  provided. 

Second.  That  the  royalty  received  from  oil,  gas,  coal, 
nncl  other  mineral  lenses  upon  the  lands  for  which  so!ee= 
tion  and  division  arc  herein  provided,  and  all  moneys 
received  front  the  sale  of  town  lots,  together  with  the 
buildings  thereon,  and  all  moneys  received  from  the  sale 
of  the  three  reservations  of  one  hundred  and  sixty  acres 
each  heretofore  reserved  for  dwelling  purposes,  and  nil 
moneys  received  from  grazing  lands,  shall  be  placed  in 
the  Treasury  of  the  United  States  to  the  credit  of  the 
members  of  the  Osage  Tribe  of  Indians  as  other  moneys 
of  said  tribe  are  to  bo  deposit od  under  the  provisions  of 
this  Act,  and  the  some  shall  be  distributed  to  the  indi- 
vidual members  of  said  Osage  tribe  according  to  the  roll 
provided  for  herein,  in  the  manner  and  at  the  game  time 
that  payments  are  made  of  interest  on  other  moneys  held 
in  trust  for  the  Usages  by  the  United  States,  except  as 
herein  provided. 

Under  the  provisions  of  the  foregoing  net,  the  pro  rata  share 
of  each  Indian  allottee  aggregating  $3,810.76  was  placed  to  his 
credit  111  the  Treasury  of  the  United  States,  The  royalty  re- 
ceived from  oil,  gas,  coal,  and  other  minerals,  together  with 
the  interest  on  the  pro  rata  shares  were  disbursed  to  the  Indians 
quarterly  as  they  accrued.5” 

Section  5 of  the  Act  of  1900  provides: 

That  at  the  expiration  of  the  period  of  twenty-five 
years  from  and  after  the  first  day  of  January,  nineteen 


B.  HEADRXGHTS  AND  COMPETENCY 

Section  4 of  the  Act  of  June  2S,  1906  provides,  in  part : 


lT8  Sep  Hearings,  IT,  Conun,  on  Ind.  Art.,  n\  n.  6234,  74th  Cong., 
tfit  SPSS.,  loan,  p.  3 in.  and  Act  Of  Juno  24,  1038.  02  Sfnt.  1031,  1037, 
The  District  Court.  In  In  rc  Deri,  ison,  38  F,  2d  662  (D,  C.  W,  D.  Okla,, 
1930),  app.  (Item.  4H  F.  2d  580.  defined  a headlight : 


That  all  funds  belonging  to  the  Osage  tribe,  and  all 
moneys  due,  nncl  all  moneys  that  may  become  due,  ov 
mny  hereafter  be  found  to  be  due  the  said  Osage  tribe 
of  Indians,  shall  be  held  in  trust  by  the  United  States  for 
the  period  of  twenty-five  years  from  and  after  the  first 
day  of  January,  nineteen  hundred  and  seven,  except  as 
herein  provided ; 


United  States  v.  Board  of  Gawm'rs,  26  F,  Rupp,  270  {B,  C.  N.  B,  Okla,, 
1030);  United  States  v.  Jahnson,  87  F,  2d  155  <C.  a A,  10,  1936); 
United  States  v,  La  Matte,  07  F.  2d  788  (C.  C.  A.  10,  1933)  ; United 
States  v.  Sands,  04  W.  Oct  150  (C-  C,  A,  10.  103S)  ; Utilities  Production 
Unrp.  v.  Carter  Oil  Co.,  2 F.  Snap.  81  (D.  C.  N,  B.  Qk!n„  1033)  ; 
Williams  V.  Clinrofu  83  F,  2d  143  (C,  C.  A.  10,  1030), 

572  r,2  Stnf.  1034.  1036, 

Hce  Chateau  v.  Burnet,  2S3  U.  S.  691  (1931).  Section  510  of  title 
25  of  the  U.  §-  Code  (Act  of  August  25,  1037,  50  Stat.  806)  provides: 

Whenever  restricted  Indian  laud®  in  the  State  of  Oklahoma  are 
subject  to  gross  production  tax  on  minerals,  including  oil  and 
gas.  the  Secretary  of  the  Interior,  In  hifl  discretion,  may  cause 
such  tax  or  taxes  due  the  State  of  Oklahoma  to  he  nnid  in  the 
manner  provided  for  by  the  statutes  of  the  State  of  Oklahoma. 


What  is  mi  Osnae  “head-right 1**  This  is  thoroughly  defined 
bv  the  Act  of  1000.  ami  is  nothing  more  t'  an  the  interest  that 
a member  of  the  tribe  has  in  the  CMs.ge  tribal  trust  estate,  and 
tiie  trust  consists  of  the  oil,  gas,  and  mineral  rights,  and  the 
funds  which  were  fdarod  fn  tl*^  credit  of  the  Osage  tribe,  all 


fully  sof  out  in  the  above  act,  (P,  604.) 


Another  court  lias  defined  a headright  as  follows;  “The  right  to  reciive 
the  trust  funds  and  the  mineral  interests  at  the  end  of  the  trust  period, 
and  during  that  period  to  participate  In  the  distribution  of  the  bonuses 
'nd  royalties  arising  from  the  mineral  estates  and  the  interest  on  the 
trust  funds,  is  an  Osage  headriglit,**  Ofohe  Indemnity  Co.  v.  Bruce , 
81  F.  2cl  143.  148-140  (C,  C,  A,  1G.  1935).  The  tribal  Income  derived 
from  oil  and  gas  sources  up  to  June  1939  aggregated  £267.006,090.93, 
which  entire  sum,  less  the  amounts  authorized  by  Congress  to  be 
expended  for  ihq  expenses  of  the  Osage  Agency,  were  distributed  under 
various  acts  of  Congress,  to  which  reference  will  hereinafter  he  made, 
Jo  the  Indians  per  capita,  tbo  shares  of  deceased  Indiana  being  paid  to 
their  heirs  or  devisees.  Also  see  In  re  Inein,  GO  F.  2d  495  (C.  C.  A,  10, 
1932).  Hendrights  are  not  transferable  and  do  not  pass  to  a trustee 
in  bankruptcy.  TapWr  V.  Tayrien,  51  F.  2d  SS4  (C.  C.  A.  10.  1931). 
cert.  den.  2S4  U.  S,  672  (1931)  ; Taylor  v.  Jones,  51  F.  2d.  SD2 

(0.  C.  A-  10.  1931)  ^ cert.  den.  284  B.  §.  663  (19 31). 


SPECIAL  LAWS  GOYER XING  OSAGE  TRIBE 


451 


hundred  and  seven,  the  lands,  mineral  Interests,  and 
moneys,  herein  provided  for  and  held  in  trust  by  the 
United  States  shall  be  the  absolute  property  of  the  indi- 
vidual members  of  the  Osage  tribe,  according  to  the  roll 
herein  provided  for,  or  their  heirs,  as  herein  provided, 
and  deeds  to  said  lands  shall  be  issued  to  said  members, 
or  to  their  heirs,  as  herein  provided,  and  said  moneys 
shall  be  distributed  to  said  members,  or  to  their  heirs, 
as  herein  provided,  and  said  members  shall  have  full 
control  of  said  lands,  moneys,  and  mineral  interest,  except 
as  hereinbefore  provided. 

Section  6 provides  that  the  lands,  moneys,  and  mineral  in= 
terests,  provided  for  in  the  act,  of  any  deceased  member  of 
the  Osage  tribe  shall  descend  to  his  or  her  legal  heirs,  accord- 
ing to  the  laws  of  the  Territory  of  Oklahoma,  or  of  the  State 
in  which  said  reservation  may  be  hereinafter  incorporated, 
except  where  the  decedent  leaves  no  issue,  nor  husband,  nor 
wife,  in  which  case  the  lands,  moneys,  and  mineral  interests 
must  go  to  the  mother  and  father  equally. 

When  the  Secretary  of  the  Interior  is  satisfied  that  an  indi- 
vidual Indian  is  able  to  manage  bis  own  property,  the  Secretary 
is  permitted  to  issue  to  that  Indian  a certificate  of  competency ,1T* 
So  long  as  the  Indian  has  not  received  a certificate  of  com- 
petency, the  income  derived  as  his  share  of  the  tribal  royalty 
is  exempt  from  the  application  of  federal  income  tax  laws.”5 
The  exemption,  however,  does  not  apply  in  favor  of  a white 
woman  who  receives  income  from  land  inherited  from  her  chil- 
dren, members  of  the  Osage  tribe,”8 

Under  section  3 of  the  Act  of  April  18,  1012, 1 177  jurisdiction  of 
the  property  of  deceased  and  of  orphan  minor,  insane,  or  other 
incompetent  allottees  of  the  Osage  tribe  was  conferred  on  the 
county  courts  of  the  State  of  Oklahoma,  The  act  provided  that 
a copy  of  all  papers  filed  in  the  county  court  shall  be  served  on 
the  Superintendent  of  the  Osage  Agency  at  the  time  of  filing, 
and  authorised  the  superintendent,  whenever  the  interests  of  the 
allottee  require,  to  appear  in  court  for  the  protection  of  the  inter- 
esta  of  the  allottee.  The  act  further  authorized  the  superin- 
tendent or  the  Secretary  of  the  Interior,  to  Investigate  the 
conduct  of  executors,  administrators,  and  guardians  and  to  prose- 
cute  any  remedy,  civil  or  criminal,  as  the  exigencies  of  the  case 
and  the  preservation  and  protection  of  the  allottee  or  his  estate 
may  require. 

Section  5 of  the  Act  of  April  18,  1912.  authorizes  the  Secretary 
of  the  Interior,  In  his  discretion,  under  rules  and  regulations  to 
be  prescribed  by  him  and  upon  application  therefor,  to  pay  to 
Osage  allottees,  including  the  blind,  insane,  crippled,  aged,  or 
helpless,  all  or  part  of  the  funds  in  the  Treasury  of  the  United 
States  to  their  individual  credit,  with  the  proviso  that  he  shall 
first  be  satisfied  of  the  competency  of  the  allottee  or  that  the 
release  of  said  individual  trust  funds  would  be  to  the  manifest 
best  interests  and  welfare  of  the  allottee,  and  further,  that  no 
trust  funds  of  a minor  or  of  an  allottee  who  is  incompetent  shall 
be  released  and  paid  over  except  to  a guardian  of  such  person 
duly  appointed  by  the  proper  court  and  after  the  filing  by  such 

it*  For  rules  rocauSIng  certificates  of  competency  to  Osage  adults, 
see  25  C-  F.  R,  2415. 

Blackbird  v,  CoiviintMfoner  of  Internal  Revenue,  38  F.  2d  976 
(C.  C.  A.  10,  1030). 

178  Pettit  Commissioner  nf  Interval  Revenue,  38  F,  2d  976  (G.  C.  A. 
10.  1930).  cert.  den.  2$1  V.  S,  759  (1930)  ; nff’d  sub  note.  Chateau  v. 
Bnrnci,  2$3  U.  S,  691  (1931). 

477  37  Slat.  86.  amending  Act  of  June  28,  1906,  34  Stat,  539*  see  fn. 
163  supra.  In  TForfe  v.  United  States  em  rel.  Master,  201  TJ.  S.  352  (1923), 
the  Supreme  Court  said  : 

* * * Until  he  has  had  a full  opportunity  to  exercise  this 

discretion,  neither  he  f Assistant  Secretary]  nor  the  Secretary  enn 

1 ' be  compelled  by  mandamus  to  make  the  payment,  and  If  in  its 

exercise,  he  docs  not  act  capriciously,  arbitrarily  or  beyond  the 
scope  of  his  authority,  the  writ  will  not  issue  at  all.  IP,  362,) 


o 


guardian  nnd  approval  by  the  court  of  a sufficient  bond  satis- 
factorily to  administer  the  funds  released. 

Section  6 of  this  act  provides  that  the  proceeds  of  partition 
sales  due  minor  heirs,  including  such  minor  Indian  heirs  as 
may  not  be  tribal  members  and  those  Indian  heirs  not  having 
certificates  of  competency,  shall  he  paid  into  the  Treasury  of 
the  United  States  anil  placed  to  the  credit  of  the  Indians  upon 
the  same  condition  as  attached  to  segregated  shares  of  the 
Osage  tribal  fund,  or  with  the  approval  of  the  Secretary  of 
the  Interior  paid  to  the  duly  appointed  guardian.  Tlie  same 
disposition  as  provided  in  the  fACt  with  reference  to  the  proceeds 
of  inherited  lands  sold  is  to  be  made  of  tho  money  in  the 
Treasury  of  the  United  States  to  the  credit  of  deceased  Osage 
allottees. 

Section  7 of  the  act  protected  the  funds  of  Osage  Indians 
against  any  claim  arising  prior  to  the  grant  of  a certificate 
of  competency.  It  provided  further  ti  *it  no  lands  or  moneys 
inherited  from  Osage  allottees  shall  be  subject  to  or  taken  or 
sold  to  secure  the  payment  of  any  indebtedness  incurred  by  such 
heir  prior  to  the  time  such  lands  and  moneys  are  turned  over  to 
such  heirs. 

Section  S authorized  the  disposition  by  will  of  nil  of  the 
estate  of  an  Osage  Indian,  including  trust  funds,  with  the 
provision  that  no  such  will  should  be  admitted  to  probate  or 
have  any  validity  unless  approved  before  or  after  the  dentil  of 
the  testator  by  the  Secretary  of  the  Interior, 

As  stated  by  the  United  States  Supreme  Court  in  Work  v, 
Lynn ,m  it  was  believed  when  the  1906  Act  was  passed : 

* * * that  the  income  to  he  paid  quarterly  would  not 

be  in  excess  of  the  current  needs  of  the  members.  For 
about  ten  years  that  proved  to  be  true.  Thereafter  in- 
creased production  of  oil  and  gas  under  the  leases  that 
were  given  resulted  in  royalties  which  swelled  the  income 
to  a point  where  the  quarterly  payments  were  greatly 
in  excess  of  current  needs  nnd  were  leading  to  gross 
extravagance  and  waste.  Administrative  measures  re- 
stricting the  payments  were  adopted,  UR  their  validity 
was  questioned  (see  Work  v,  Mosicr,  261  U.  8,  352) 
and  the  matter  was  called  to  the  attention  of  Congress 
by  the  Secretary  of  the  Interior.  (P,  167.) 

Because  of  the  conditions  outlined  above,  Congress  in  section 
4 of  the  Act  of  March  3,  1921/™  amended  the  Act  of  June  28,  1906, 
as  follows: 

That  from  and  after  the  passage  of  this  Act  the  Secre- 
tary of  the  Interior  shall  cause  to  be  paid  at  the  end  of 
each  fiscal  quarter  to  each  adult  member  of  the  Osage 
Tribe  having  a certificate  of  competency  his  or  her  pro 
rata  share,  either  as  a member  of  the  tribe  or  heir  of  a 
deceased  member,  of  the  interest  on  trust  funds,  the  bonus 
received  from  the  sale  of  leases,  and  the  royalties  received 
during  the  previous  fiscal  quarter,  and  so  long  as  the  in- 
come is  sufficient  to  pay  to  the  adult  members  of  said  tribe 
not  having  a certificate  of  competency  $1,000  quarterly 
except  where  incompetent  adult  members  have  legal 
guardians,  in  which  ease  the  income  of  such  incom- 
petents shall  be  paid  to  their  legal  guardians,  and  to 
pay  for  maintenance  and  education  to  the  parents  or 
natural  guardians  or  legal  guardians  actually  having 
minor  members  under  twenty-one  years  of  age  personally 
in  charge  $500  quarterly  out  of  the  income  of  said  minors 
all  of  said  quarterly  payments  to  legal  guardians  and 
adults,  not  having  certificates  of  competency  to  be  paid 
under  the  supervision  of  the  Superintendent  of  the  Osage 
Agency,  and  to  invest  the  remainder  after  paying  all  the 
taxes  of  such  members  either  in  United  States  bonds  or  in 
Oklahoma  State,  county,  or  school  bonds,  or  place  the 
same  on  time  deposits  at  interest  in  banks  in  the  State 
of  Oklahoma  for  the  benefit  of  each  individual  member 
under  such  rules  and  regulations  as  the  Secretary  of  the 


^2 CB  U.  S-  161  (1924). 

i7D4i  Stat,  1249.  See  fa,  165,  supra. 
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Interior  may  prescribe:  Provided,  That  at  the  beginning 
of  each  fiscal  year  there  shall  first  be  reserved  and  mu 
aside  out  of  tin;  Osage  rribal  funds  available  for  that 
purpose  n sufficient  amount  of  money  for  tlic  expenditures 
authorized  by  Congress  out  of  the  Osage  funds  for  that 
fiscal  year:  Provided  further . That  all  just  existing  indi- 
vidualobligations  of  adults  not  having  certificates  of  com- 
petency outstanding  upon  the  passage  of  this  Act,  when 
approved  hy  the  Superintendent  of  the  Osage  Agency,  shall 
he  paid  out  of  the  money  of  such  individual  as  the  same 
may  he  placed  to  his  credit  in  addition  to  the  quarterly 
allowance  provided  for  herein. 

Prior  to  the  decision  of  the  United  States  Supreme  Court  in 
Work  V.  Lynn  the  foregoing  provision  was  administratively  in- 
terpreted as  requiring  payment  to  the  legal  guardians  of  adult  re- 
stricted Osnge  Indians  of  the  entire  income  of  such  Indians. 
As  a result  of  the  decision  in  the  Lynn  ease,  Congress  in  the 
Act  of  February  27,  1925, 180  provided  for  the  return  by  legal 
guardians  to  the  Secretary  of  the  Interior  of  nil  moneys  in  their 
possession  or  control,  theretofore  paid  them  in  excess  of  $4,000 
per  annum  for  adults  and  $2,000  for  minors  under  the  Act  of 
March  3,  1021.  The  act  also  provided  for  delivery  by  the 
guardians  to  the  Secretary  of  the  Interior  of  all  property,  bonds, 
securities,  and  stock  purchased,  or  investments  made  by  such 
guardians  out  of  the  moneys  paid  them,  to  be  held  by  the 
Secretary  of  the  Interior  or  disposed  of  by  him,  ns  he  shall 
deem  to  he  for  the  best  interests  of  the  members  to  whom  the 
same  belongs.  The  act  further  provided  that  all  funds  other 
than  as  above  mentioned,  and  other  property  theretofore  or 
thereafter  received  by  a guardian  of  a member  of  the  Osage  tribe 
of  Indians,  which  was  theretofore  under  the  supervision  and 
control  of  the  Secretary  of  the  Interior  or  the  title  to  which 
was  held  in  trust  for  such  Indians  hy  the  United  States,  shall 
not  thereby  become  divested  of  the  supervision  and  control  of 
the  Secretary  of  the  Interior  or  the  United  States  be  relieved 
of  its  trust;  and  that  the  guardians  should  not  dispose  of  nr 
otherwise  encumber  such  fund  or  property  without  the  approval 
of  the  Secretary  of  the  Interior,  and  in  accordance  with  the 
orders  of  the  county  court  of  Osage  County,  Oklahoma.  The  act 
also  provided  that  in  case  of  the  death,  resignation,  or  removal 
fiom  oifk'o  of  such  a guardian,  the  funds  and  property  in  his 
possession  subject  to  supervision  and  control  of  the  Secretary  of 
the  Interior,  or  to  which  the  United  States  held  the  title  in  trust 
should  be  immediately  delivered  to  the  Superintendent  of  the 
Osage  Agency,  to  be  held  by  him  and  supervised  and  invested 
as  provided  by  the  terms  of  the  act. 

Congress  also  modified  the  payments  to  be  made  in  behalf  of 
enrolled  or  unenrolled  minor  members  above  18  years  of  age 
so  as  to  permit  the  parents' or  legal  guardians  of  such  minors 
to  receive  $1,000  quarterly.  The  provision  with  regard  to  the 
payment  under  the  1025  act  rends  as  follows ; 

That  the  Secretary  of  the  Interior  shall  cause  to  he 
paid  at  the  end  of  each  fiscal  quarter  to  each  adult  mem- 
ber of  the  Osage  Tribe  of  Indians  in  Oklahoma  having  a 
certificate  of  competency  his  or  her  pro  rata  share*  either 
as  a member  of  the  tribe  or  heir  or  devisee  of  a deceased 
member,  of  the  interest  on  trust  funds*  the  bonus  received 
from  the  sale  of  oil  or  gas  lenses,  the  royalties  therefrom 
mul  any  other  moneys  due  such  Indian  received  during 
each  fiscal  quarter,  including  all  moneys  received  prior  to 
the  passage  of  this  Act  and  remaining  unpaid-  and  so 
long  as  the  accumulated  income  is  sufficient  the  Secretary 
of  the  Interior  shall  cause  to  be  paid  to  the  adult  meni- 
tribe  not  having  a certificate  of  competency 
91,000  quarterly,  except  where  such  adult  members  have 
legal  guardians,  in  which  case  the  amounts  provided  for 
herein  may  he  paid  to  the  legal  guardian  or  direct  to  such 
IildIan  m ^e  discretion  of  the  Secretary  of  the  Interior 


the  total  n mounts  of  such  payments,  however,  shall  not 
exceed  $1,000  quarterly  except  as  hereinafter  provided  - 
and  shall  cause  to  be  paid  for  the  maintenance  and  edu- 
cation, to  either  one  of  the  parents  or  legal  guardians 
actually  having  personally  in  charge,  enrolled  or  iiuen- 
rolled,  minor  member  under  twenty-one  years  of  age,  and 
above  eighteen  years  of  age,  $1,000  quarterly  out  of  the 
income  of  each  said  minors,  and  out  of  the  income  of 
minors  under  eighteen  years  of  age,  $500  quarterly,  and 
so  long  as  the  accumulated  income  of  the  parent  or  par- 
ents of  a minor  who  has  no  income  or  whose  Income  is  less 
than  $fiOO  per  quarter  is  sufficient*  shall  cause  to  he  paid 
to  either  of  said  parents  having  the  care  and  custody  of 
such  minor  $500  quarterly,  nr  such  proportion  thereof  as 
ihe  income  of  such  minor  may  he  less  than  $500,  in  addi- 
tion to  the  allowances  above  provided  for  such  parents. 
Rentals  due  such  adult  members  from  their  lands  and 
their  minor  children’s  lands  and  nil  income  from  such 
adults  investments  shall  be  paid  to  them  in  addition  to  the 
allowance  above  provided.  All  payments  to  legal  guard- 
ians of  Osage  Indians  shall  be  expended  subject  to  the 
jouit  approval  in  writing  of  the  court  and  the  superin- 
tendent of  the  Osage  Agency,  All  payments  to  adults 
not  lmvmg  certificates  of  competency,  including  amounts 
paid  for  each  minor,  shall,  in  case  the  Secretary  of  the 
Interior  finds  that  such  adults  are  wasting  or  squander- 
mg  said  incomes  be  subject  to  the  supervisions  of  the 
superi liter, dent  of  I ho  Osage  Agency  : Provided,  That  if  an 
adult  member,  not  having  a certificate  of  competency  so 
desires,  his  entire  income  accumulating  in  the  future  from 
the  sources  herein  specified  may  lie  paid  to  him  without 
supervision,  unless  the  Secretary  of  the  Interior  shall 
find,  after  notice  and  hearing,  that  such  member  is  wast- 
ing or  squandering  his  income,  in  which  event  the  Secre- 
tary of  the  Interior  shall  pay  to  such  member  only  the 
amounts  hereinbefore  specified  to  he  paid  to  adult  mem- 
bers not  having  certificates  of  competency.  The  Secre- 
tary of  the  Interior  shall  invest  the  remainder,  after  pav- 
mg  the  taxes  of  such  members,  in  United  States  bonds, 
OKfnnnmn  Slate  bonds,  real  estate,  first-mortgage  renl- 
estate  loans  not  to  exceed  GO  per  centum  of  the  appraised 
value  of  such  real  estate,  and  where  the  member  is  a 
resident  of  Oklahoma  such  Investment  shall  be  in  loans 
on  Oklahoma  real  estate,  slock  in  Oklahoma  building  and 
loan  associations,  livestock,  or  deposit  the  panic  in  banks 
ill  Oklahoma,  or  expend  the  same  for  the  benefit  of  such 
member,  such  expenditures,  investments,  and  deposits  to 
be  made  under  such  restrictions,  rules,  and  regulations 
as  he  maw  prescribe:  Provided,  That  the  Secretary  of  the 
Interior _ shall  not  make  any  investment  for  an  adult  mem- 
ber without  first  securing  the  approval  of  such  member 
of  such  investment,  * * * (pp^  iooS-1009. ) 

Under  the  same  section  Congress  provided  that  no  guardian 
shall  be  appointed,  except  on  the  written  application  or  approval 
of  the  Secretary  of  the  Interior,  for  the  estate  of  a member 
of  the  Osage  trihe  of  Indians  who  does  not  have  a certificate 
of  competency  or  who  is  of  one-half  or  more  Indian  blood. 

Section  3 of  this  act  provides  in  part : 

Property  of  Osage  Indians  not  having  certificates  of  eom- 
petoney  purchased  as  hereinbefore  set  forth  shall  not  be 
subject  to  the  lien  of  any  debt*  claim,  or  judgment  except 
taxes,  or  be  subject  to  alienation,  without  the  approval 
of  the  Secretary  of  the  Interior, 

Section  4 of  the  Act  of  February  27,  1 025, 181  newly  vested  in  the 
Secretary  of  the  Interior  power  to  revoke  certificates  of  eom= 
potency  issued  to  an  Osage  Indian  of  more  than  onc-hnlf  Indian 
blood,  whom  he  finds,  after  notion  mid  hearing,  to  be  squandering 
or  misusing  his  funds.582 


?“  43  Slat.  1008.  See  fs.  109*  supra. 


>3*43  Stat,  1008.  See  fn.  160  supra.  On  the  general  subject  of 
revocation  of  certificate  of  competency  of  Osagn  Indian,  see  53  I D 169 
(1930). 

383  Evon  if  an  Osage  Indian  were  manifestly  incompetent,  and  his 
business  interests  would  he  safeguarded  thereby,  his  certificate  could 
not  be  revoked  unless  he  squandered  or  misused  his  income.  On 
limitation  on  the  amount  of  credit  which  may  he  granted  on  Osag.' 
Indian,  sno  Act  of  March  3,  19Q1,  31  Stat.  1058,  1069-1060 
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In  section  S of  the  act  it  was  provided : 

No  contract  far  debt  hereafter  made  with  a member 
of  the  Osage  Tribe  of  Indians  not  having  a certificate 
of  competency,  shall  have  any  validity,  unless  approved 
by  the  Secretary  of  the  Interior,  * * * 

In  section  1 of  the  Act  of  March  2,  1923, 1!a  Congress  provides: 

The  lands,  moneys,  and  other  properties  now  or  here- 
after held  in  trust  or  under  the  supervision  of  the  United 
States  for  the  Osage  Tribe  of  Indians,  the  members 
thereof,  or  their  heirs  and  assigns,  shall  continue  sub- 
ject to  such  trust  and  supervision  until  January  1,  1009, 
unless  otherwise  provided  by  Act  of  Congress. 

Section  8 of  this  act  provides: 

That  section  1 of  the  Act  of  Congress  of  February  27, 
1925  (Forty-third  Statutes  at  Large,  page  1008),  is  here- 
by  amended  by  adding  thereto  the  following: 

♦‘The  Secretary  of  the  Interior  be,  and  is  hereby, 
authorized,  in  his  discretion,  under  such  rules  and 
regulations  as  he  may  prescribe,  upon  application 
of  any  member  of  the  Osage  Tribe  of  Indians  not 
having  a certificate  of  competency,  to  pay  nil  or 
any  part  of  the  funds  held  in  trust  for  such  Indians: 
provided , That  the  Secretary  of  the  Interior  shall, 
within  one  year  after  this  Act  is  approved,  pay  to 
each  enrolled  Indian  of  less  than  half  Osage  blood, 
one-fifth  part  of  his  or  her  proportionate  share  of 
accumulated  funds.  And  such  Secretary  shall  on 
or  before  the  expiration  of  ten  years  from  the  date 
of  the  approval  "of  this  Act,  advance  and  pay  over 
to  such  Osage  Indians  of  less  than  one-lialf  Osage 
Indian  blood,  all  of  the  balance  appearing  to  his 
credit  of  accumulated  funds,  and  shall  issue  to  such 
Indian  a certificate  of  competency:  And  provided  fur - 
ihct%  That  nothing  herein  contained  shall  be  con- 
strued to  interfere  in  any  way  with  the  removal  by 
the  Secretary  of  the  Interior  of  restrictions  from 
and  against  any  Osage  Indian  at  any  time,” 

Section  4 of  this  act  provides : 

That  section  2 of  the  Act  of  Congress  approved  Febru- 
ary 27,  1925  (Forty-third  Statutes  at  Large,  page  1011), 
being  an  Act  to  amend  the  Act  of  Congress  of  March  8, 
1021  (Forty-first  Statutes  at  Large,  page  1249),  be,  and 
the  same  is  hereby,  amended  to  read  as  follows: 

“Upon  the  death  of  on  Osage  Indian  of  one-half  or 
more  Indian  blood  who  does  not  have* a certificate  of 
competency,  his  or  her  moneys  and  funds  and  other 
property  accrued  and  accruing  to  bis  or  her  credit 
and  which  have  heretofore  been  subject  to  super- 
vision as  provided  by  law  may  be  paid  to  the  admin- 
istrator or  executor  of  the  estate  of  such  deceased 
Indian  or  direct  to  his  heirs  or  devisees,  or  may  be 
retained  by  the  Secretary  of  the  Interior  in  the 
discretion  of  the  Secretary  of  the  Interior,  under 
regulations  to  be  promulgated  by  him:  Provided , 
That  the  Secretary  of  the  Interior  shall  pay  to  ad- 
ministrators and  'executors  of  the  estates  of  such 
deceased  Osage  Indians  a sufficient  amount  of  money 
out  of  such  estates  to  pay  all  lawful  indebtedness 
and  costs  and  expenses  of  administration  when  ap- 
proved by  him ; and,  out  of  the  shares  belonging  to 
heirs  or  devisees,  above  referred  to,  he  shall  pay 
the  costs  and  expenses  of  such  heirs  or  devisees,  in- 
cluding attorney  fees,  when  approved  by  him,  in  the 
determination  of  heirs  or  contests  of  wills.  Upon 
the  death  of  any  Osage  Indian  of  less  than  one-balf 
of  Osage  Indian  blood  or  upon  the  death  of  an  Osage 
Indian  who  has  a Certificate  of  competency,  his 
moneys  and  funds  and  other  property  accrued  and 
accruing  to  his  credit  shall  be  paid  and  delivered  to 
the  administrator  or  executor  of  his  estate  to  be 
administered  upon  according  to  the  laws  of  the  State 
of  Oklahoma : Provided , That  upon  the  settlement  of 
such,  estate  any  funds  or  property  subject  to  the  com 
trol  or  supervision  of  the  Secretary  of  the  Interior 
on  the  date  of  the  approval  of  this  Act,  which  have 
been  inherited  by  or  devised  to  any  adult  or  minor 


heir  or  devisee  of  one-half  or  more  Osage  Indian  blood 
who  does  not  have  a ceriificmc  of  competency,  and 
which  have  been  paid  or  delivered  by  the  Secretary 
of  the  Interior  to  the  administrator  or  executor  shall 
be  paid  or  delivered  by  such  administrator  or  execu- 
tor to  the  Secretary  of  the  Interior  for  the  benefit  of 
such  Indian  and  shall  be  subject  to  Ihe  supervision 
of  the  Secretary  as  provided  by  hiw/* 

Under  section  5 of  the  act,  the  restrictions  concerning  lands 
and  funds  of  allotted  Osage  Indians,  as  provided  in  that  act 
and  all  prior  acts  then  in  force,  shall  apply  to  unallotted  Osage 
Indians  born  since  July  1,  1907,  or  thereafter,  and  to  their  heirs 
of  Osage  Indian  blood,  except  that  the  provision  of  section  6 
of  the  Act  of  February  27,  1925.  with  reference  to  the  validity 
of  contracts  for  debt,  shall  not  apply  to  any  allotted  or  unal- 
lotted Osage  Indian  of  less  than  one-half  degree  Indian  blood, 
and  subject  to  the  further  proviso  that  the  Osage  lands  and 
funds  and  any  other  property  which  had  theretofore  or  which 
may  thereafter  be  held  in  trust  or  under  supervision  of  the 
United  States  for  Osage  Indians  of  less  than  one-half  degree 
Indian  blood  not  having  a certificate  of  competency  shall  not 
be  subject  to  forced  sale  to  satisfy  any  debt  or  obligation  con- 
tracted or  incurred  prior  to  the  issuance  of  a certificate  of 
competency,  and  with  the  further  provision  that  the  Secretary 
of  the  Interior  was  authorized  in  his  discretion  to  grant  a 
certificate  of  competency  to  any  unallotted  Osage  Indian  when 
in  the  judgment  of  the  said  Secretary  such  member  is  fully 
competent  and  capable  of  transacting  his  or  her  own  affairs. 

The  Act  of  June  24,  IDfiS,111*  further  modified  Osage  payments 
as  follows: 

That  hereafter  the  Secretary  of  the  Interior  shall  cause 
to  be  paid  to  each  adult  member  of  the  Osage  Tribe  of 
Indians  not  having  a certificate  of  competency  his  or  her 
pro  rota  share,  either  as  a member  of  the  tribe  or  heir 
or  devisee  of  a deceased  member,  of  the  interest  on  trust 
funds,  the  bonus  received  from  the  sale  of  oil  or  gas 
leases,  and  the  royalties  therefrom  received  during  each 
fiscal  quarter,  not  to  exceed  $1,000  per  quarter;  and  if 
such  adult  member  has  a legal  guardian,  his  current 
income  not  to  exceed  $1,000  per  quarter  may  be  paid  to 
such  legal  guardian  in  the  discretion  of  the  Secretary  of 
the  Interior:  provided , That  when  an  adult  restricted 
Indian  has  surplus  funds  in  excess  of  $10,000  there  shall 
be  paid  such  Indian  sufficient  funds  from  his  accumulated 
surplus  in  addition  to  his  current  income  to  aggregate 
$1,000  quarterly ; but  in  the  event  of  any  adult  restricted 
Indian  has  surplus  funds  of  less  than  $10,000,  such  Indian 
shall  receive  quarterly  only  his  current  income  not  to 
exceed  $1,000  per  quarter : Provided  further , That  the 
Secretary  of  the  Interior  is  hereby  authorized  to  and 
may  in  his  discretion  pay  out  of  any  money  heretofore 
accrued  or  hereafter  accruing  to  the  credit  of  any  person 
of  Osage  Indian  blood  who  does  not  have  a certificate 
of  competency  or  who  Is  one-half  or  more  Osage  Indian 
blood,  all  of  said  person’s  taxes  of  every  kind  and  char- 
acter, for  which  said  person  is  now  or  hereafter  may  be 
liable,  before  paying  to  or  for  such  person  any  funds  as 
required  by  law:  And  provided  further f That  upon  appli- 
cation and  consent  of  any  restricted  Osage  Indian  the 
Secretary  of  the  Interior  may  cause  payment  to  be  made 
of  additional  funds  from  the  accumulated  surplus  to  the 
credit  of  any  Osage  Indian  under  such  rules  and  regula- 
tions as  he  may  prescribe.  Rentals  due  such  adult 
members  from  their  lands  and  their  minor  children’s 
lands  and  ail  Income  from  such  adults1  investments, 
including  interest  on  deposits  to  their  credit,  shall  be 
paid  to  them  in  addition  to  the  current  allowances  above 
provided. 

Whenever  minor  members  of  the  Osage  Tribe  of 
Indians  have  funds  or  property  subject  to  the  control  or 
supervision  of  the  Secretary  of  the  Interior,  the  said 
Secretary  may  in  his  discretion  pay  or  cause  to  be  paid 
to  the  parents,  legal  guardian,  or  any  person,  school, 
or  institution  having  actual  custody  of  such  minors, 


iaM5  Stat,  1478.  See  fn.  171  SMpm, 


52  Stftt,  1034.  See  fn,  172,  supra. 
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suck  amounts  out  of  the  income  or  funds  of  the  said 
minors  as  he  deems  necessary,  and  when  such  a minor  is 
eighteen  years  of  age  or  over,  the  Secretary  of  the  Interior 
may  in  his  discretion  cause  disbursement  of  funds  for 
support  and  maintenance  or  other  specific  purposes  to 
be  made  direct  to  such  minor.  (Pp,  1034-1035.) 

C,  INHERITANCE 

Exclusive  jurisdiction  of  the  probate  of  wills  and  the  deter- 
mination of  heirs  of  the  Usages  is  vested  in  the  state  courts,165 
If  an  Osage  dies  testate,  the  Secretary  of  the  Interior  is  au- 
thorized to  approve  or  disapprove  the  will  prior  to  institution 
of  probate  proceedings  in  the  local  court.38*  In  the  event  that 
the  will  is  disapproved,  it  may  not  be  offered  for  probate,  but  if 
the  will  is  approved,  the  state  court  is  not  bound  by  the  Secre- 
tary’s determination  as  to  validity  and  It  may  permit  the  issue 
to  be  relitigated  before  it. 

The  power  of  an  Osage  Indian  to  make  a will  has  been  dis- 
cussed by  the  Solicitor  for  the  Department  of  the  Interior : 187 

There  is  no  provision  in  the  act  of  1906,  authorizing 
an  Osage  Indian  to  make  a will.  That  authority  is  con- 
tained in  Section  g of  the  act  of  April  18,  1912  (37  Stab 
S6,  88),  entitled  “An  Act  supplementary  to  and  amenda- 
tory of  the  act”  of  June  28.  1906,  which  section  provides  : 

“That  any  adult  member  of  the  Osage  Tribe  of  In- 
dians not  mentally  incompetent  may  dispose  of  any 
or  all  of  his  estate,  real,  personal,  or  mixed,  including 
trust  funds,  from  which  restrictions  as  to  alienation 
have  not  been  removed,  by  will,  in  accordance  with  the 
laws  of  the  State  of  Oklahoma:  Provided,  That  no 
such  will  shall  be  admitted  to  probate  or  have  any 
validity  unless  approved  before  or  after  the  death  of 
the  testator  by  the  Secretary  of  the  Interior,” 

The  act  in  section  3 thereof,  subjects  the  property  of 
deceased  and  incompetent  Osage  allottees  in  probate  mat- 
ters to  the  jurisdiction  of  the  County  Courts  of  the  State 
of  Oklahoma,  The  land  of  such  persons,  however,  cannot 
be  sold  or  alienated  and  no  will  can  be  admitted  to  pro- 
bate without  the  prior  approval  of  the  Secretary  of  the 
Interior,  The  word  “minor”  or  “minors”  is  used  through- 
out the  act  of  1912,  in  connection  with  provisions  similar 
to  those  found  in  the  act  of  1906.  The  clear  indications 
are  that  the  word  as  used  in  the  laler  act  means  the  same 
thing  that  it  was  declared  to  mean  in  the  former  act,  that 
is,  a person  under  21  years  of  age.  As  stated  the  word 
“adult”  in  the  act  of  1906,  as  applied  to  both  males  and 
females  refers  to  a person  21  years  of  age  or  over.  In 
view  of  the  fact  that  the  act  of  1912  is  “supplemental  to 
and  amendatory  of  the  act”  of  1906,  section  8 thereof 
which  authorizes  any  “adult”  member  of  the  Osage  tribe 
of  Indians  to  dispose  of  his  property  by  will  must  be  read 
into  the  act  of  1806,  The  section  thus  becomes  a part  of 
and  must  be  construed  in  connection  with  said  act  of  1906. 

In  this  view  there  is  no  escape  from  the  conclusion  that 
the  word  “adult”  in  said  section  8 means  a person  21  years 
of  age  or  over.  It  was  the  exclusive  right  of  Congress 
to  determine  at  what  age  an  Osage  Indian  becomes  capable 
of  making  a will.  It  declared  that  age  to  be  21  or  ma- 
jority. A law  of  Oklahoma  declaring  a person  to  be  com- 
petent to  make  a will  at  *18  years  of  age  is  directly  in  con- 
flict with  the  Federal  statute  and  the  latter  is  controlling 
Truskett  v.  Glosser  (IBS  Fed,  835;  236  U.  S.  223)  - Priddy 
v,  Thompson  (294  Fed.  955)  ; Letts  v.  Letts  (176  Pac.  234), 

It  follows  that  testatrix  not  having  reached  the  age  of  21 
years  was  for  that  reason  incapable  of  making  a valid 
will. 

D,  LEASING 

1.  Tribal  oil  and  gas  and  mineral  leases.^ The  greater  part 
of  the  income  from  leases  of  the  Osage  Indians  is  derived  from 
oil  and  gas  lands.  During  the  fiscal  year  1924  the  oil  rights 

185  Act  of  April  IS.  1912.  see.  3,  37  Stat,  88.  gee  fn.  163,  s«pra.  Alio 
see  subsection  A,  supra. 

189  Ibid.,  see.  8,  37  gtat.  86.  88. 

**  Op.  Sol.  I.  D.,  D.47112,  April  16,  1020, 


to  70,737  acres  in  the  Osage  Reservation  were  sold  by  means 
of  bids  for  $17,530,800-lSa  In  the  introduction  to  the  discussion 
of  the  Osages,  it  1ms  been  shown  tlmt  the  title  to  the  oil  and 
gas  in  the  Osage  Reservation  is  held  for  the  benefit  of  the 
tribe  even  though  the  surface  has  been  allotted  in  severalty  to 
individuals. 

Section  3 of  the  Osage  Allotment  Act  of  June  28,  190 Q,ltm 
directed  that  the  oil,  gas,  coal,  or  other  minerals  covered  by 
the  allotted  lands  should  be  reserved  to  the  Osage  tribe  for  25 
years  from  and  after  April  8,  1906,  and  provided  that  mineral 
leases  for  such  lands  might  be  made  by  the  tribal  council  with 
the  approval  of  the  Secretary  of  the  Inferior  under  such  rules 
and  regulations  as  he  might  prescribe,1"  Under  the  seventh 
paragraph  of  section  2 it  was  provided  that  oil,  gas,  and  other 
minerals  should  become  the  property  of  the  owner  of  the  land 
at  the  expiration  of  25  years,  unless  otherwise  provided  by 
Congress. 

Section  3 of  the  1906  act  was  amended  by  the  Act  of  March  3, 
1921J0i  so  as  to  extend  the  reservation  of  minerals  to  the  tribe 
to  April  7,  1946.  All  valid  existing  oil  and  gas  leases  on  April  7, 
1931,  were  renewed  upon  the  same  terras,  and  extended,  until 
April  8,  1946,  and  so  long  thereafter  as  oil  or  gas  was  found 
in  paying  quantities.  The  1921  act  also  directed  the  Secretary 
of  the  Interior  and  the  Osage  Council  “to  offer  for  lease  for  oil 
and  gas  purposes  all  of  the  remaining  portions  of  the  ufileased 
Osage  land  prior  to  April  8,  1931,  offering  the  same  annually 
at  a rate  of  not  less  than  one-tenth  of  the  uiileased  area.” 

This  provision  was  again  amended  by  the  Act  of  March  2, 
1929, 0 which  extended  the  period  of  reservation  to  the  Osage 
tribe  of  the  minerals  covered  by  such  lands  until  April  8,  1958, 
unless  otherwise  provided  by  act  of  Congress.  The  1929  act 
also  amended  the  provision  requiring  the  leasing  of  lands  by 
the  Secretary  of  the  Interior  and  the  Osage  Council  by 
providing : "■ 

* * * That  not  less  than  twenty-five  thousand  acres 

shall  be  offered  for  lease  for  oil  and  gas  mining  purposes 
during  any  one  year  i Provided  f urther,  That  as  to  all 
lands  hereafter  leased,  the  regulations  governing  game 
and  the  leases  issued  thereon  shall  contain  appropriate 
provisions  for  the  conservation  of  the  natural  gas  for  its 
economic  use,  to  the  end  that  the  highest  percentage  of 
ultimate  recovery  of  both  oil  and  gas  may  be  secured  s 
Provided , however \ That  nothing  herein  contained  shali 
be  construed  as  affecting  any  valid  existing  lease  for  oil 
Or  gas  or  other  minerals,  but  all  such  leases  shall  continue 
as  long  as  gas,  oil,  or  other  minerals  are  found  in  paving 
quantities. 

Section  3 of  the  Act  uf  June  24,  1938,104  amended  the  1929  act 
to  provide  that  the  minerals  covered  by  such  reserved  lands 
shall  be  reserved : 

* * * until  the  8th  day  of  April,  1983,  unless  otherwise 

provided  by  Act  of  Congress,  and  all  royalties  and  bonuses 
arising  therefrom  shall  belong  to  the  Osage  Tribe  of 
Indians,  and  shall  be  disbursed  to  members  of  the  Osage 
Tribe  or  their  heirs  or  assigns  as  now  provided  by  law, 
after  reserving  such  amounts  as  are  now  or  may  hereafter 
be  authorized  by  Congress  for  specific  purposes. 

The  lands,  moneys,  and  other  properties  now  or  here- 
after held  in  trust  or  under  the  supervision  of  the  United 
States  for  the  Osage  Tribe  of  Indians,  the  members 


1B8  Schmeefcebier,  The  Office  of  Indian  Affairs,  Its  History,  Activities 
and  Organization  (1927),  p,  183. 

3SS  34  Stat.  539,  fn,  156,  supra. 

19a  See  Work  v.  United  States  es  rel.  Ifosfer,  261  U S 352  (1923) 
191  41  Stat.  1249,  fn.  165  supra. 

“■  L 45  Stat.  1478.  See  fn,  171,  supra. 

Ibid 1479, 

194  52  Stat.  1034,  1035.  For  regulations  regarding  the  leasing  of 
Otnge  Reservation  lands  for  oil  and  gas  mining,  gee  25  C.  F,  R. 
180.1-180.94,  For  regulations  regarding  the  leasing  of  gueh  lands  for 
mining  except  oil  and  gas,  see  ibid.  204,1=204.30, 
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thereof,  or  their  heirs  and  assigns,  shall  continue  subject 
to  such  trusts  and  supervision  until  January  1,  1984, 
unless  otherwise  provided  by  Act  of  Congress. 

2,  Agricultural  leases  of  roiir'wtcd  lands. — Section  7 of  the 
Osiige  Allotment  Agreement  of  Juno  28,  1908,™5  authorizes  the 
allot  tees  of  the  Osage  tribe  and  their  heirs  to  lease  their  lands 
for  fanning,  grazing,  or  other  purposes,  but  requires  all  leases 


1^34  Stat.  539, 


for  the  benefit  of  the  individual  allottees  of  the  tribe  or  their 
heirs  to  be  approved  by  the  Secretary  of  the  Interior  before 
becoming  effective.1” 

wait  wag  bold  under  this  section  and  see,  12  that  the  Secretary  of 
the  Interior  had  authority  to  adopt  rules  and  regulations  far  the 
leasing  of  such  lands  and  all  such  leases,  unless  approved  by  the  Secre- 
tary of  the  Interior,  were  void.  See  La  Matte  v.  United  States*  254 
U.  8.  570  (1921),  For  regulations  regarding  such  leases,  see  25 
a F.  R.  177, 1—177- IB. 


SECTION  13.  THE  OKLAHOMA  INDIAN  WELFARE  ACT  197 


The  W heel er-Ho ward  bill  as  originally  introduced  applied  to 
the  State  of  Oklahoma.™*  The  bill  was  amended  at  the  sug- 
gestion of  Senator  Thomas  of  Oklahoma,  chairman  of  the  Sen- 
ate Indian  Affairs  Committee,  .so  as  to  make  inapplicable  to  the 
tribes  in  Oklahoma1"  those  sections  which  extended  existing 
trust  periods,  limited  alienation  of  restricted  land,  authorized 
the  establishment  of  new  reservations,  and  authorized  tribal 
organization. 

Two  years  later  these  provisions  of  the  Wheel er-Hownrd  Act 
were  extended  to  Oklahoma,  with  some  modifications  to  fit  the 
peculiarities  of  the  local  legal  situation.  Under  the  Thomas- 
Rogers  Oklahoma  Indian  Welfare  Act,  the  Indians  of  Oklahoma 
became  eligible  to  share  in  the  program  of  self-government, 
corporate  organization,  credit  and  land  purchase.  This  act 
also  provided,  for  the  organization  of  Indians  into  voluntary 
cooperative  associations  for  the  purposes  of  credit  administra- 
tion, production,  marketing,  consumers4  protection  or  land  man- 
agement, and  authorized  an  appropriation  of  $2,000,000  for  loans 
to  such  associations  aud  to  individual  Indians  of  the  state, 

in  Act  of  Juno  2G,  1930,  49  Stat.  1967,  25  TJ-  S.  C.  501,  et  scq.  Sup- 
plementing Act  of  June  IS,  1934,  48  Stat.  084.  Supplemented  by  Act 
of  August  9,  3937,  DU  Stat,  564;  Act  of  May  9,  1938,  52  Stat.  291, 
Cited:  Circular  of  Coinmr.,  No,  3170,  July  28,  1936  ; Memo.  Sol.  I,  B.p 
July  31  1936;  Statement  bv  Cosimr,  on  S.  1736,  to  repeal  Wheeler- 

Howard  Act,  March  3,  1937  ; Memo-  Sol.  I.  D„  March  4,  1937  ; Memo.  AcL 
ing  Sol.  I.  U„  July  14,  1937;  Memo,  Sol.  I.  D.,  November  29, 

1937;  Memo,  Sol,  I.  D.,  April  22,  JOBS  ; Memo.  Sol.  I.  D-,  May  24,  1938  i 
Letter  of  Asst,  COmmr,  to  Five  Civilized  Tribes  Agency,  June  20,  1938; 
Memo.  Sol,  L P-,  September  13,  1938;  Ind,  Off.  Letter  from  Supt. 
Quapaw  Agency,  October  17,  1938;  Memo.  Sol.  I.  D.,  December  13,  1938; 
Memo.  Sol.  I,  B„  April  3,  1039 

iMSee  Hearings,  H.  Comm  n Ind,  Aff.,  H.  R,  6234,  74th  Cong,, 
lit  sess»,  1935,  pp,  11—12, 

nm  Hearings,  Sen.  Comm,  on  Ind.  Aff.,  S.  2047,  74th  Cong.,  1st  seas., 
1 935,  p.  9, 

s00  For  regulations  regarding  this  law,  see  25  O,  F,  R,  22.1—^3.21 
(organisation  and  loans  to  Indian  cooperative  associations!)  ; 24,1-25.26 
(loans  to  and  by  Indian  credit  associations)  ; 26.1-26.26  (loans  by 
United  States  to  individual  Indians). 


Under  this  act  a considerable  number  of  the  Oklahoma  tribes 
have  adopted  tribal  constitutions  and  obtained  corporate  char- 
ters.1501- 

These  constitutions  and  charters  differ  in  several  respects 
from  those  adopted  by  tribes  of  other  states,3®  For  one  thing, 
the  substantive  powders  of  the  tribe  are  set  forth  in  the  charters, 
rather  than  in  constitutions.  The  constitutions  are  restricted 
to  such  topics  as  membership  and  tribal  organization.  Another 
important  character  Is  tic  of  the  Oklahoma  tribal  constitutions 
and  charters  is  that  none  of  them  contain  the  broad  police  and 
judicial  powers  found  in  many  other  tribal  documents.  This 
lack  may  be  ascribed  to  legislation  already  discussed,-03  depriv- 
ing tribal  courts  in  the  Indian  Territory  of  all  power,  and  to 
the  practical  assumption  by  the  State  of  Oklahoma  of  responsi- 
bilities which  are  elsewhere  divided  between  federal  and  tribal 
authorities. 


361  Seneca-Cayuga  Tribe  of  Oklahoma,  constitution  ratified  May  15, 

1037,  charter  ratified  June  2G,  1937  ; Wyandotte  Tribe  of  Oklahoma,  July, 
24,  1037,  charter,  October  30,  1037  ; Cheyenne  Arapaho  Tribes  of  Okla- 
homa, September  18,  1937  ; Kicknpoo  Tribe  of  Oklahoma,  September  18, 
1937,  charter  January  18,  1038  ; Iowa  Tribe  of  Oklahoma.  October  23,  1037, 
charter  February  5,  1938  ; Sac  and  Fox  Tribe  of  Indians  of  Oklahoma, 
December  7,  1937  ; Pawnee  Indians  of  Oklahoma,  January  6,  1938, 
i barter  April  28,  1038;  Caddo  Indian  Tribe  of  Oklahoma,  January  17, 

1038,  charter  November  10,  1938  ; Tonkawa  Tribe  of  Indians  of  Okla- 
homa, April  21,  1938  ; Ottawa  Tribe  of  Oklahoma,  November  30,  1938, 
charter  June  2,  1939 ; Absentee  Shawnee  Tribe  of  Indians  of  Oklahoma, 
December  5,  1938 ; Citizen  Band  of  Fotawatomi  Indians  of  Oklahoma, 
December  12,  1938  ; Thlopthlocco  Tribal  town,  December  27,  1938,  char- 
ter April  13,  1930  ; Alabama  Quussarte  Tribal  Town,  January  10,  1930, 
charter  May  24,  1939  ; Miami  Tribe  of  Oklahoma,  October  10,  1039, 
charter  June  1,  1940  ; Peoria  Tribe  of  Indians  of  Oklahoma,  October  10, 
t939,  charter  June  1,  1940 ; Eastern  Shawnee  Tribe  of  Oklahoma,  Decem- 
ber 22,  1939,  charter  December  12,  1940, 

s05  Sec  Chapter  7,  sec.  3, 

See  sec,  4,  supra. 
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The  various  tables  that  comprise  this  supplement 
constitute  the  first  comprehensive  attempt  to  collect  and 
systematize  the  basic  materials  of  Federal  Indian  law. 
These  materials  include  the  statutes  and  treaties  of 
the  United  States,  the  decisions  of  federal  courts,  in- 
cluding territorial  courts,  the  administrative  rulings 
of  the  Attorney  General  and  of  the  Department  of  the 
Interior,  legal  tests  and  periodicals  and  congressional 
and  other  public  documents.  An  attempt  has  been 
made  to  make  these  compilations  complete  with  respect 
to  published  statutes,  treaties  (published  and  unpub- 
lished), reported  federal  cases,  published  opinions  of 
the  Attorney  General  and  published  rulings  of  the  In= 
terior  Department.  Such  completeness,  however,  ex- 
tends only  to  the  date  on  which  this  compilation  was 
begun,  April  14,  1939.  A few  later  items  of  siDecial  im- 
portance, appearing  between  this  date  and  the  com- 
pletion of  the  conqrilation  and  handbook  on  July  1, 
1940,  have  been  inserted  in  the  various  tables.  With 
respect  to  unpublished  administrative  rulings,  legal 
texts  and  periodicals,  and  congressional  and  other  public 
documents,  a complete  coverage  lias  not  been  attempted 
but  an  effort  has  been  made  to  include  in  this  compilation 
the  most  important  materials  in  the  field.  The  analysis 
of  unpublished  memoranda  of  the  Lands  Division  of 
the  Department  of  Justice  goes  back  as  far  as  the  year 
1929,  and  the  search  for  unpublished  decisions  and 
memoranda  in  the  files  of  the  Interior  Department  was 
carried  back  far  as  October  31,  1917.  The  published 
decisions  of  the  Interior  Department  go  back  to  July, 
1881.  Statutes,  court  decisions,  and  other  official  ma- 
terials have  been  compiled  as  far  back  as  the  adoption 
of  the  Constitution  in  1789,  except  that  treaties  of  the 
United  States  preceding  the  Constitution,  and  recog- 
nized therein,  have  been  included. 

A count  of  the  number  of  items  of  each  category  col- 
lected and  utilised  in  the  preparation  of  this  supple- 
ment gives  the  following  approximate  figures : 


Statutes — 

Treaties  — . — — 

Reported  Cases — * — — ■ — - — — - 

Opinions  of  the  Attorney  General,  etc, — 

Interior  Department  Rulings—^ 

Regal  Texts  and  Articles . 

Tribal  Const itntlons — — — > 

Tribal  Charters,, 

Congressional  Reports  and  Miscellaneous. 


4,264 
889 
„ 1,725 
~ 528 

888 
„ 629 

141 
112 
„ 301 


Total  Number  of  Items, 


8,922 


o 
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This  supplement  to  the  Handbook  of  Federal  Indian 
Law  is  composed  of  seven  parts ; (1)  the  tribal  index  of 
materials  on  Indian  law,  (^)  the  annotated  table  of 
statutes  and  treaties,  (3)  the  table  of  federal  cases,  (4) 
the  table,  of  Interior  Department  rulings,  (5)  the  table 
of  Attorney  Generals  opinions,  (6)  the  bibliography, 
and  (7)  the  index.  A few  words  concerning  each  of 
these  parts  may  be  of  assistance  to  tEiose  who  make  use 
of  this  supplement. 

Tribal  Indew  of  Materials  on  Indmn  Lmw,— The  tribal 
index  attempts  to  show,  for  each  tribe,  the  special 
statutes,  treaties,  decisions  and  other  legal  materials 
that  concern  that  tribe. 

The  importance  of  a tribe-by-tribe  index  of  materials 
on  Indian  law  arises  from  the  fact  that  during  the 
greater  part  of  our  national  existence  we  have  dealt 
with  Indian  tribes  through  treaty  or  agreement,  through 
special  legislation,  and,  most  recently,  through  tribal 
constitutions  approved  by  the  Federal  Government  and 
federal  charters  approved  by  the  Indian  tribes.  Thus 
there  has  developed,  for  each  tribe  and  reservation,  a 
special  body  of  law  which  supplements  or  modifies  gen- 
eral legislation  on  Indian  affairs.  Thus  any  general 
analysis  of  problems  of  federal  Indian  law,  such  as  is 
attempted  in  the  Handbook  itself,  necessarily  contains 
an  element  of  incompleteness.  To  help  in  the  filling  of 
that  gap  this  guide  to  special  legal  materials  affecting 
each  tribe  and  reservation  has  been  prepared. 

An  attempt  has  been  made  to  reflect  faithfully  legis- 
lative and  administrative  usage  in  the  designation  of 
Indian  groups  covered  by  federal  legislation.  In  many 
instances  the  groups  thus  designated  are  not  “tribes5* 
in  the  anthropological  sense,  but  portions  or  groupings 
of  such  “tribes.55  Political  existence  rather,  than  racial 
unity  has  been  the  chief  criterion  of  group  existence  in 
the  history  of  Indian  treaties  and  Indian  legislation. 
This  index  is  primarily  a roster  of  such  political  en- 
tities. Where  ethnological  designations  vary  from  po- 
litical usage,  such  ethnological  designations  have  been 
noted  parenthetically  following  the  primary  listing. 

Since  a single  tribe  is  frequently  referred  to  in  several 
different  groupings,  cross-references  have  been  included 
to  show  other  designations  for  a given  tribe  and  to 
show  the  designations  of  other  groups  that  include  the 
tribe  in  question  or  are  included  therein. 

Awwtated  Table  of  StatMtes  and  Treaties. — In  the 
statutory  index  an  effort  has  been  made  to  annotate 
each  act  of  Congress^  treaty,  and  joint  or  concurrent 
resolution  with  pertinent  legal  materials,  statutory  and 
non-statutory.  The  effect  of  this  statutory  index  is  to 
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show  for  each  provision  of  federal  law  relating  to 
Indians,  the  legal  background  against  which  the  law 
was  enacted  and  the  functioning  of  the  law  since  its 
enactment. 

The  annotations  include  under  each  statutory  item 
the  following  materials:  (I)  Reference  to  earlier  and 
later  statutes  and  treaties,  which  supplement,  amend, 
or  repeal,  or  are  supplemented,  amended,  or  repealed  by, 
the  annotated  item  ; (B)  Reference  to  federal  cases 
in  which  the  statutory  item  is  cited;  (3)  Similar 
references  to  Attorney  General’s  opinions  in  which  th© 
statutory  item  is  cited  * (4)  Parallel  citations  io  Revised 
Statutes;  (3)  Parallel  citations  to  the  United  States 
Code;  (0)  Historical  annotations  taken  from  the 
United  States  Code  Annotated;  (7)  Published  and  un- 
published decisions  and  memoranda  of  the  Interior 
Department ; (8)  Unpublished  memoranda  of  the  Lands 
Division  of  the  Department  of  Justice  ; (0)  Legal  texts; 
(70)  Legal  periodicals;  (11)  Congressional  and  other 
government  documents. 

Fable  of  Federal  Oases. — The  table  of  federal  cases 
on  Indian  law  covers  reported  cases  in  the  federal  (in- 
cluding the  territorial)  courts  during  the  period  from 
1190  to  1989  in  which  issues  of  federal  Indian  law  are 
considered.  In  this  table  the  various  eases  are  anno- 
tated for  appeals,  overrulings,  and  related  decisions. 

Table  of  Interior  Department  RvMng$,~ The  table  of 
Interior  Department  rulings  on  Indian  matters  from 
1881  to  1939,  contains  volume  and  page  reference  to 
published  rulings  and  file  number  reference  to  unpub- 
lished materials,  together  with  the  date  and  indication  of 
subject  matter  for  each  ruling.  Included  in  this  table 
are.  a number  of  rulings  of  other  agencies  which  are 
available  in  Interior  Department  files. 

Table  of  Attorney  GeneraVs  Opinions* — The  table  of 
published  Attorney  General’s  Opinions  from  1789  to 
1939  on  matters  of  Indian  law  contains  volume,  page, 
date  and  title  for  each  opinion.  Unpublished  memo- 
randa of  the  Lands  Division  of  the  Department  of 
Justice  collected  by  that  Department  from  1929  to 
1939  are  cited  in  the  tribal  and  statutory  indices,  but 
are  not  listed  as  a separate  table* 

Bibliography.— The  bibliography  is  composed  of  four 
parts:  the  major  compilations  of  federal  Indian  laws, 
treaties  and  regulations ; important  legal  literature- 
periodicals  and  texts;  baokgrouiid  materials,  including 
works  on  Indian  pob  j and  administration;  and  con- 
gressional documents  (including  American  Archives, 
American  State  Papers,  and  Journals  of  the  Continental 
Congress)  pertaining  to  Indian  affairs,  either  cited 
in  the  various  indices  or  the  Handbook  or  of  prime  im- 
portance to  an  understanding  of  the  development  of 
Indian  legislation  and  policy  in  the  United  States. 

Indew. — The  index  covers  the  principal  topics  treated 
in  the  Handbook  of  Federal  Indian  Law,  It  may  be 
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: supplemented  by  reference  to  the  Analysis  of  Chapters, 
1 at  pages  XIX  to  XXIV  of  the  Handbook. 

In  order  to  conserve  space,  references  to  case  ma-* 
t ©rials,  statutory  materials  and  other  materials  cited 
m this  supplement  are  given  in  the  most  concise  form 
possible.  These  citations,  however,  may  be  elaborated 
by  reference  to  the  appropriate  table.  Thus,  a case 
cited  by  the  first  word  or  phrase,  e.  g.,  Adams,  59  F„ 
2d  653,  may  be  identified  in  the  table  of  federal  cases 
more  fully  described  as  ADAMS  v,  OSAGE  TRIBE 
OF  INDIANS,  59  F.  2d  653  (U  C.  A.  10,  1982),  a ffV 
50  F , 2d  918  (D*  C.  N.  IX  Gkla.  1981),  cert.  den.  287 
U.  S.  652.  Where  the  first  party  named  in  the  title  of 
the  case  is  the  United  States,  the  citation  includes  in 
addition  the  first  word  or  phrase  identifying  the  adverse 
party.  Likewise  a citation  to  a legal  text,  law  review 
article  or  congressional  document  can  be  amplified  by 
a reference  to  the  bibliography.  Thus,  for  example, 
the  citation : ^Blaok,  IL5J  will  be  found  by  reference  to 
Part  //,  Literature  on  Indian  Lomy  Section  S9  Tewts1 
to  designate  a,  volume  of  Henry  Campbell  Black  entitled 
Intoxicating  Liquors,  published  in  1892. 

The  following  abbreviations  have  been  generally  used : 

A.  ....... Amended 

AfFd,.... Affirmed 

Aff'g,  * ...... Affirming 

Ag.  ■ Amending 

App.  diem. .... Appeal  dismissed. 

Apiprop.  st,  ........ Appropriation  Statutes 

Archives  _ National  Archives,  Unpublished 

Treaty  No.  1 

C.  Congress 

C:1 Congress,  First  Session 

Cert.  den.  — - • Certiorari  denied 

Comm.  . — . . - _ _ . Committee 

Comm;r, „ „ Commissioner 

Compt.  Gen’ls  Rulings Comptroller  GeneraVs  Rulings 

Const. . - Constitution 

Den. — , = Denied 

Dism. Dismissed 

Gov.  Pub.  — . Government  Publications 

H,  — . House  of  Representatives 

T*  D.  Regs.  — — Interior  Department  Regulations 

I.  D,  Rulings^. . Interior  Department  Rulings 

L_  D,  Land  Decisions,  Interior  Depart- 

ment 

L D.  Memo.  (D.  J.) , Memorandum  of  Lands  Division, 

Department  of  Justice 

Memo.  Sol.  — — _ — Memorandum,  Solicitor,  Interior 

Department 

Memo.  SoL  Off.  „ Memorandum,  Solicitor^  Office, 

Interior  Department 

Mod,  ...... Modified 

Mod'g, — „ Modifying 

Op.  A.  G.  — Opinion  of  the  Attorney  General 

Op.  Sol.  - - Opinion,  Solicitor,  Interior  Depart- 

ment 

Per.  _ Periodicals 

Priv,  St. .. Private  Statutes 

R.  - --  - — Repealed 

Rev, ...» Reversed 
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Rcv’g, . . . , _ Reversing 

Kg.  „ Repealing 

Kp,  s s _ Repealed  In  part 

Kpg.  ... Repealing  in  part 

B, ^ „ _ _ Senate 

S'. _ Supplemented 

Ga  __ Same  case 

gg.s  _ Supplementing 

Spec,  St. Special  Statutes 

St*  , Statutes 


The  publication  of  this  supplement  affords  a welcome 
opportunity  to  acknowledge  the  contributions  of  those 
who  have  labored  in  the  collection  and  systematization 
of  the  thousands  of  items  comprised  in  these  various 
tables.  The  collection  and  analysis  of  legal  materials 
was  in  the  hands  of  attorneys  Fred  V.  Folsom,  Jr.,  Ab- 
raham Glasser,  Theodore  H.  Haas,  Samuel  Miller,  Mrs. 
Mima  Pollitt,  Miss  Bettie  Renner,  and  Miss  Doris  Wil- 
liamson, all  of  the  Department  of  Justice.  The  collec- 
tion of  subsidiary  historical,  anthropological,  and  ad- 
ministrative materials  was  accomplished  by  Miss  Lucy 


Kramer  and  Dr.  David  Rodniek,  ethnologists  in  the  Of- 
fice of  Indian  Affairs,  Fred  A.  Baker,  Field  Agent  of  the 
Office  of  Indian  Affairs,  and  Miss  Mary  K.  Morris,  of 
the  Department  of  Justice.  The  compiling  of  the  anno- 
tated table  of  statutes  was  the  work  of  Miss  Renner;  the 
index  of  tribal  materials  and  the  table  of  Interior  De- 
partment rulings  were  compiled  by  Mrs.  Pollitt;  the 
table  of  federal  cases  was  prepared  by  Samuel  Miller; 
the  bibliography  is  the  work  of  Miss  Morris  and  Miss 
Kramer  ; and  the  index  was  prepared  by  Miss  Irene  R. 
Shriher,  an  attorney  in  the  Office  of  Indian  Affairs. 

The  arduous  task  of  putting  all  these  materials  into 
form  for  publication  was  assumed  by  Mrs,  Gfiselda  G. 
Dobell  and  Miss  Marie  J.  Turinsky*  To  John  H.  Ady, 
Chief  of  the  Publications  Section  of  the  Department  of 
the  Interior,  went  the  task  of  seeing  this  supplement 
through  the  press. 

F.  S.G 

Jult  1,  19  41. 
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ABSENTEE  SHAWNEE  TRIBE  OF  INDIANS.  See  also  KAN- 
SAS ; OKLAHOMA  ; SHAWNEE,  Const > Dec,  5, 1938, 
ACOMA  RESERVATION,  See  also  NEW  MEXICO;  PUEBLO. 
Approp . St,  44:453'.  JT,  B.  Rulings  Memo,  Sol,  May  12,  1936, 
May  25,  1936, 

AQUA  CALIENTE  (DIEGUENOL  See  also  CALIFORNIA; 
MISSION;  PALA;  PALM  SPRINGS.  Approp . St,  40:561; 
41 :3  ; 42  :S32, 

AK  CHIN  RESERVATION  (AC  A CHIN ; PAFAGQ) . See  also 
ARIZONA  ; PAPAGO.  Approp . St,  40  :561 ; 41 :X225 ; 42  :552, 
1174;  43:390,  1141;  44:453,  934;  45:200,  1562;  48:1115; 
47  ^01*  820;  43:362;  49:176,  1757;  50:564:  52 :291. 
ALABAMA  (ALABAMA).  See  also  OICLAHOMA ; ALABAMA- 
COUSHATTA  TRIBES  OF  TEXAS;  ALABAMA-QUAS- 
SARTE  TRIBAL  TOWN ; FIVE  CIVILIZED  TRIBES. 
Spaa.  St,  2 :527 ; 45  :1186.  Approp.  SL  36 :269  ; 42 :437  ; 45 :383, 
Treaties  7 :1S0.  i.  D.  Rulings  Memo.  Sol,  Nov.  11,  1937. 
ALABAMACOUSHATTA  TRIBES  OF  TEXAS.  See  also  ALA- 
BAMA ; TEXAS.  Spec . St.  45:1186,  Approp.  St.  40:501: 
41:1225;  43:300,  1141;  44:453,  934;  45:200,  1562;  46:279; 
47:91,  820;  4S;3©2;  49  :176,  1757.  I.  D,  Rulings  Memo,  Sol. 
Nov.  11,  1037.  Const  August  19, 1938.  Charter  Oct,  17,  1939. 
ALABAMA-QUASSARTE  TRIBAL  TOWN,  See  also  ALA- 
BAMA; OKLAHOMA,  Const.  Jan,  10,  1939.  Charter  May 
24,  1939, 

ALASKA.  See  also  ALEUTS1;  ANGOON  COMMUNITY  ASSO- 
CIATION; ANNETTE  ISLAND  RESERVATION;  CRAIG 
COMMUNITY  ASSOCIATION  OF  CKAIG;  ESKIMO: 
HAIDA  ; HOONAH  INDIAN  ASSOCIATION  ; HYDABURG 
COOPERATIVE  ASSOCIATION;  KETCHIKAN  INDIAN 
CORPORATION  ? KING  ISLAND  NATIVE  COMMUNITY  ; 
KLAWOCK  COOPERATIVE  ASSOCIATION;  METLAlO 
ABTLA;  NATIVE  VILLAGE  OF  ATKA  % NATIVE  VIL- 
LAGE OF  BARROW  ; NATIVE  VILLAGE  OF  CHANEGA ; 
NATIVE  VILLAGE  OF  DIOMEDE ; NATIVE  VILLAGE  OF 
ELIM ■ NATIVE  VILLAGE  OF  FORT  YUKON;  NATIVE 
VILLAGE  OF  GAM  BELL ; NATIVE  VILLAGE  OF  ICAR- 
LUK;  NATIVE  VILLAGE  OF  KIVALINA ; NATIVE  VIL- 
LAGE OF  KWETHLUK;  NATIVE  VILLAGE  OF  MEKOR- 
IUE;  NATIVE  VILLAGE  OF  MINTO ; NATIVE  VILLAGE 
OF  NIKOLSKI;  NATIVE  VILLAGE  OF  NOATAK*  NA- 
TIVE VILLAGE  OF  MUNAFITCHUK ; NATIVE  VILLAGE 
OF  POINT  HOPE  ; NATIVE  VILLAGE  OF  SAXMAN ; NA- 
TIVE VILLAGE  OF  SELAWIK;  NATIVE  VILLAGE  OF 
SHAKTOOLIK  ; NATIVE  VILLAGE  OF  SHIRSHMAREF ; 
NATIVE  VILLAGE  OF  STEVENS ; NATIVE  VILLAGE  OF 
TETLIN  ; NATIVE  VILLAGE  OF  UNALAKLEET ; NATIVE 
VILLAGE  OF  VENETIE ; NATIVE  VILLAGE  OF  WALES; 
NATIVE  VILLAGE  OF  WHITE  MOUNTAIN ; NOME  ES- 
KIMO COMMUNITY;  ORGANIZED  VILLAGE  OF  KA- 
SAAN;  SITKA  COMMUNITY  ASSOCIATION;  STEBBINS 
COMMUNITY  ASSOCIATION;  STIKEEN  COMMUNITY 
ASSOCIATION;  THLINGIT : T SIM  SHI  AN  J TYONEK. 

Gov.  Pul i.  72  Cong.,  I sess.,  Hearings,  g.  Comm.  Vnd.  AfLs 
S-  1198 ; 74  Oong,f  2 sess,,  Hearings,  S.  Comm.  In  cl.  Aff.,  Part 
35— Metlakahtla  Indians,  Alaska,  May  19,  1934,  July  12. 
1938;  Part  36 — Alaska  (Including  Reindeer),  July  1936. 
Spec.  St.  20:46;  30:1253;  31:321;  32:827;  33:010;  34:197, 
263  : 38  :102,  600,  837  ; 36 :326 ; 37 :499 ; 38  ;240,  1222 ; 89:1131 : 
43:739,  978;  44:629,  1452  ; 48:984  ; 52:593,  1169,  1174.  Afh 
prop.  St.  23 :362,  446 ; 24  :449  ; 26  :SSe,  989 ; 27 :282,  349,  572. 
612  ; 28  :280,  372.  876,  910 ; 29:207,  321,  413 ; 30  ill,  62,  105, 226. 
571,  097,  924,  1074,  1214 ; 31 :5S8,  1133 ; 32  :245,  419,  552,  682, 
1031,  1083  ; 83:189,  394,  452;  34  :325s  697,  1015,  1295-  85:70, 
317,  781,  945;  30:269,  703,  1303  ; 37  :417,  518,  912;  38:4,  77, 
379,  559,  582,  609,  822  ; 39  sl4,  123,  262,  969 ; 40  :2,  105,  034, 
821 ; 41 :3,  85,  163.  408,  874, 1015,  1150,  1225,  1367 ; 42  :29,  470, 
552.  1110,  1174,  1527;  43  :33,  205,  390,  704,  1014,  1141,  1313; 
44:161,  330.  453,  841,  934,  1178;  45:2,  64,  200,  883,  1562,  1607, 
1623:  46:173,  279,  392,  1064,  1115,  1309,  1552  ; 47:15,  91, 
476.  525,  820,  1371,  1602 : 48  :362 ; 49  :49,  67,  176.  1309,  1421, 
1757  : 50  :213,  564  ; 52  ;291,  1114.  Priv.  St.  44 :1746 ; 46  :1S57 ; 
49:2083-  Treaties  8:802,  15:589;  37:1538,  1542.  Cases 
267785—42—31 


O 


Campbell,  221  Fed.  186:  Columbia,  161  Fed.  66;  Hick- 
man,  119  Fed.  83 ; lu  re  Carr,  5 Fed.  Cas.  No.  2432 ; In 
re  Incorporation,  3 Alaska  588;  In  re  MiiiOOk,  2 Alaska 
200;  Kie,  27  Fed.  351;  Jones,  8 Alaska  146 ; U.  S.  v.  Cadzow* 
5 Alaska  125;  U.  S.  v.  Berrigau,  2 Alaska  442;  U.  S.  v. 
Nelson,  29  Fed.  202;  U.  S.  v.  Provoe,  283  U.  S.  753;  U,  S.  v. 
Seveloff,  27  Fed.  Gas.  No.  10252 ; U.  S.  v.  Sitarangok,  4 
Alaska  G67;  U.  S.  v,  Stephens,  12  Fed.  52;  U.  S.  v.  Warwick, 
51  Fed.  2S0;  Waters,  29  Fed.  Gas.  No.  17264;  Waters,  29 
Fed.  Cas.  No.  17265;  Northern,  229  Fed.  966.  Op.  A.  &r 
18 :557.  I.  D.  Rulings  50  L.  D.  315,  Mar.  12,  1924  ; Op.  Sol.  Feb. 
24,  1932,  April  19,  1337,  May  0,  1937s  Memo.  Sol.  Sept.  14, 
1937,  Feb.  17,  1939,  Mar.  28,  1939.  I . D.  Regs,  25  CFR 
1,1-1.68. 

ALEUTS.  See  ALASKA;  NATIVE  VILLAGE  OF  ATKA; 
NATIVE  VILLAGE  OF  CHANEGA ; NATIVE  VILLAGE  OF 
KARLU&;  NATIVE  VILLAGE  OF  NIKOLSKI. 

ALGlC  (Terra  referring  to  Ajgonqukin  tribes).  Per.  9 J,  H. 
Univ.  Studies  541. 

ALGONQUIN  (ALGONKIN).  Per.  James,  12  J.  H.  Untv. 
Trudies  467. 

ALLEGANY  RESERVATION.  See  also  NEW  YORK:  CAT- 
TARAUGUS; ONONDAGA;  SENECA;  TOMA  WANDA. 
Gov.  Pub . 72  Cong.,  2 sess,f  Hearings,  S.  Comm.  Ind,  Aff., 
S.  5302.  Spec.  St.  22:432  ; 26:558;  27:470;  31:819.  Cases 
Fellows,  19  How.  366;  New  York,  5 Wall.  761;  U-  S,  v.  Seneca, 
274  Fed.  947.  /.  B.  Rulings  Memo,  Sol,  May  24,  1937. 

ALSEA  AND  SILETZ  RESERVATION.  See  also  OREGON; 
SILETZ  RESERVATION.  Approp,  St,  18:420;  28:286; 
31 :22 1. 

ANA-DA-GA  (ANADARKO).  See  also  OKLAHOMA;  CADDO. 
Treaties  9 :844. 

ANGOON  COMMUNITY  ASSOCIATION  (TLINGIT).  See  also 
ALASKA  ; THLINGIT.  Const.  Nov.  15, 1939,  Charter  Nov. 
15,  1939. 

ANNETTE  ISLAND  RESERVATION  (TSIMSHIAN).  See  also 
ALASKA;  METLAKAHTLA.  Approp.  St,  49:1597  ; 50:213. 
/.  B.  Rulings  Op.  Sol.,  April  19, 1937,  L B.  Regs.  25  C.  F.  II, 
Part  1. 

APACHE.  See  also  ARIZONA;  NEW  MEXICO;  APACHE. 
KIOWA,  COMANCHE;  APACHE.  KIOWA,  COMANCHE, 
WICHITA;  APACHE  TRIBE  OF  THE  MESCALERO  RES- 
ERVATION ; ARAPAHOE,  CHEYENNE,  APACHE,  KIOWA, 
COMANCHE,  WICHITA;  COMANCHE,  KIOWA,  APACHE  ; 
COMANCHE,  KIOWA,  APACHE  OF  THE  ARKANSAS 
RIVER;  APACHE,  FORT  APACHE;  FORT  McPOWELL 
MOJAVE  COMMUNITY;  JICARILLA  APACHE  TRIBE  OF 
THE  JICARILLA  RESERVATION;  KIOWA,  APACHE, 
COMANCHE;  MESCALERO ; SAN  CARLOS;  TONTO ; 
WHITEMOUNTA1N ; YAVAPAI ; YUMA.  Tests  Manypenny, 
OIW.  Per.  Brown,  39  Yale  L.  J.  307;  Gates,  21  Am.  J.  Soc. 

112.  Spec.  St,  13:323;  22:47;  27:469;  29:529  ; 31:672, 
1093  * 39:1109  ; 40:1318;  42:091;  45  :492,  986;  47:39;  48  :501. 
Approp.  St.  10:315;  14:255,  492:  15?198;  16:544;  17:5,  122, 
165.  437,  530 ; IS  :133,  146,  402,  420 ; 19 :41,  53,  176,  271,  363  ; 
20:63,  295,  410  : 21:67,  114,  414,  485  : 22:7,  68,  257  ; 23*70, 
362,  446;  24:449;  25:47,  217,  980;  £8:336,  504,  989;  27:120, 
612  ; 28  :286,  054  ; 29  :60.  321 ; 30  ;62t  105.  571,  652,  924 : 31  ;221, 
727,  1058,  1133;. 32:245,  419,  982;  33:1048;  34:325,  1015; 
35:70,  781;  37:518;  38:77,  582;  39  :123;  42:1154  ; 43  ;1573  ; 
45  :2  ; 46 :279, 1115 ; 47  *91,  820  ; 48  :36li,  984, 178,  1757 ; 50  ;564 ; 
52:291.  Priv . SL  15:356;  17:681.  Treaties  10:979,  1013; 
14  ;703.  713  f 15  :589.  Cases  Abrew.  &7  C,  Cls,  510  ; Brown,  32 
C Gls.  432  • Buchanan,  28  C.  Cls,  127  ; Captain,  130  U.  S.  353 : 
Collier,  173  U.  B,  79  ; Coaralltos,  178  D.  S.  380-  Co aralitos,  33 
C €13.  342  ; Coutzen,  33  G.  Cls.  474  ; Dobbs,  33  C.  Cls.  SOS ; Du- 
ran, 31  G CIS.  353;  French,  49  C.  Cls.  337;  Garcia,  37  C.  Cls. 
243 ; GomShay-Ee,  ISO  U.  S.  343;  Hernandez,  31  O.  Cls.  455; 
Light,  10  Olein.  732  ; Lone.  187  U.  S.  553 ; Luke,  35  C.  Cls,  15 ; 

29  C.  Cls'.  197 : Montoya,  ISO  U\  S.  261 ; Oklahoma,  258 
U.  S.  574 ; Otero’s.  48  C.  Cls.  219 ; Rh  ine.  33  C.  Cls.  481 ; San- 
chez, 48  C,  Cls.  224 : Scott,  33  G Cls.  486 ; TuIIy,  32  C.  Cls.  1 ; 
U.  S,  v.  Myers,  206  Fed.  387 ; U,  S.  v.  Rowell,  243  U.  S.  464 ; 
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U.  S.  v.  Wijrhtman,  230  Fed,  277 ; Valencia,  31  C , Cls,  3S8 ; 
Yerke,  173  U.  S.  430,  0/ j.  A.  G.  20:230.  /.  D.  Rnlinr/.s  Op. 

Sol.  Mur,  10,  1022,  Aug.  14,  1020 ; Momo.  Sol,  Oer.  23,  1030 
APACHE.  FORT  APACHE.  Sec  also  ARIZONA ; APACHE; 
WHITE  MOUNTAIN  APACHE.  Spec.  St.  42:1238,  1700; 
43:03:  45:002,  1344:  40:1517,  Approp.  St.  3S:582;  41:3; 
42:552,  1174  : 43  :1313 ; 40:1115;  47:01,  S20;  40:176;  52:3314. 
Priv.  St  46:1043;  48:1411. 

APACHE,  JICAMLLA.  See  also  ARIZONA ; APACHE;  JICA- 
lilLLA.  Spec.  St.  34:01,  1413;  44:1080:  40:1544.  Approp. 
St.  22:68;  302;  2S;28G;  45:200,  1062;  47:01,  525,  Priv , St. 
49:20G4.  Case s Hares,  29  C,  CIk,  197,  /,  D.  Rulings  Heine, 

Sol.  Feb,  a 1035,  May  10,  1036,  Ocl.  7,  1037, 

APACHE,  KIOWA,  COMANCHE,  See  also  ARIZONA;  OKLA- 
HOMA ; APACHE:  COMANCHE;  KIOWA,  Approp . St. 
16:13.  335,  544  ; 17  :16d,  437 ; 18  :146,  420  ; 19  :176,  271 ; 20 :G3f 
295  ; 21:114,  435;  22:68,  433:  23:76;  24:449:  25:217,  980; 
26:330,  989;  27:120,  012;  28:286,  S76  ; 20:321;  30:62; 
31:1058  ; 32:245;  33:180;  34  :S0 ; 35:49;  37:33;  43:1807; 
45:2045, 

APACHE,  KIOWA,  COMANCHE  AND  WICHITA.  See  also 
APACHE  ; KTOWA  ; COMANCHE  ; WICHITA,  Approp , St. 
23:302;  27:120,  612;  28:286,  870;  29:321;  30*62,  571.  924; 
31  :_221,  1058  : 32  :982  : 38:1048  ; 34:325,  1015:  35:70  781. 
APACHE  TRIPE  OF  THE  MESCALERO  RESERVATION.  See 
also  NEW  MEXICO:  APACHE.  Spec.  St,  21:81  ; 42:1223: 
45:1716.  Approp.  St.  20:206;  21:485:  22:302;  40:561; 
42:1527;  45:200;  47:01,  820;  49:1757;  50:213;  52:201. 
Priv,  St.  45:2012.  J,  D.  RuUnps  Memo.  Sol.  Off.  Aug,  8,  1938, 
Nov.  9#  1937 ; Memo.  Sol.  Dee.  20#  1087.  Const  Mar.  25,  1936. 
Charter  Aug.  L 1036. 

APACHE,  WHITE  MOUNTAIN.  See  WHITE  MOUNTAIN 
APACHE. 

APALACHICOLA  (LOWER  CREEK).  See  also  FLORIDA; 

CREEK.  Approp,  St.  4:630.  082,  705.  Treaties  7:377.  427. 
ARAPAHOE.  See  also  OKLAHOMA  ; WYOMING  : ARAPAHOE 
AND  CHEYENNE!  ARAPAHOE,  CHEYENNE,  APACHE, 
KIOWA,  COMANCHE  AND  WICHITA:  ARAPAHOE  AND 
CHEYENNE  INDIANS  OF  THE  UPPER  ARKANSAS 
RIVER;  ARAPAHOE  AND  SHOSHONE ; CANTONMENT; 
KIOWA  ; NORTHERN  CHEYENNE  ; SEGER  ; SHOSHONE 
AND  ARAPAHOE;  SOUTHERN  ARAPAHOE;  WIND 
RIVER  RESERVATION.  Texts  Manypennv,  OIW,  Approp. 
St.  30:924;  35:907;  45^2,  1607;  48:984,  Priv.  St.  25:1306 
Treaties  14  :713,  Cases  Brice,  32  C.  Cls.  28 ; Brown,  32  C.  Cls, 
432;  Campbell,  44  C . Cls.  488:  Clarke,  39  F.  2d  800;  Connors, 
180  U.  3,  271;  Crow,  82  C.  Cls,  16;  Fenlow,  17  O.  Cls.  138; 
Keitb,  8 Okla,  446;  Litchfield,  33  C.  Gis.  203;  Mnscnrinas,  33 
G.  Cls,  94 ; Pike,  4 Mackey  531 ; Ryan,  8 C.  Cls.  265 ; Shoshone, 
85  C.  Cls.  331 ; Shoshone,  82  G.  OIb.  23 ; Stone,  29  C,  Cls.  Ill - 
Sully,  195  Fed.  113 ; U.  S,  v,  Cherokee,  202  U,  S.  301 ; U.  8.  y. 
Rogers,  23  Fed.  658;  U.  S,  v,  Shoshone,  304  TL  S.  111;  Wads- 
worth. 148  Fed.  771.  On.  A.  G.  14 :451 ; IS  :235. 

ARAPAHOE  AND  CHEYENNE,  See  also  A RAPAHOE  ; CHEY- 
ENNE. Gov,  Pnh.  76  Cong.,  1 sess.,  Hearings,  H.  Comm,  Ind. 
Afl._»  H.  R.  2775.  Spee.  Si.  28:3;  37:131:  39:937;  43:253; 
44  :7G4  ; 45  :380 ; 48  :501.  Approp . St.  12 :44.  12  :774 ; 23  :47S 
27:120.  612;  28:286.  876;  29:321;  30:62.  571,  924;  31:221, 
1058  ; 82  :245,  982  ; 33  :1CE3  ; 34  :325,  1015 : 35  :70,  781 ; 36 :269 ; 
37:018;  38 :77 ; 30:14.  Priv.  St.  18:535:  21:588;  32:1606. 
Treaties  14  :703  ; 15:593,  I.  D.  Rulings  Memo.  Sol  OR  Auc. 

3,  1937 ; Memo.  Sol.  June  30,  1938- 
ARAPAHOE,  CHEYENNE,  APACHE.  KIOWA,  COMANCHE 
AND  WICHITA*  See  also  ARAPAHOE:  CHEYENNE; 
APACHE  ; KIOWA  ;■  COMANCHE  : WICHITA.  Approp.  St 
17:5,  165,  437;  18:146,  420:  19:176,  271;  20:63,  295,  410* 
21  *67.  114,  434,  485  ; 22  :7,  47,  68,  257,  433  ; 23 :7G,  362 ; 24 :449 
25  -237,  980  - 26 :33G,  504.  9R9. 

ARAPAHOE  AND  CHEYENNE  INDIANS  OF  THE  UPPER 
ARKANSAS  RIVER.  See  also  COLORADO:  KANSAS; 
ARAPAHOE:  CHEYENNE.  Approp.  St.  12:512,  774'  13  * 
16L  541 ; 14 :255.  402. 

ARAPAHOE  AND  SHOSHONE,  See  also  OKLAHOMA;  WY- 
OMING; ARAPAHOE;  SHOSHONE.  Spec.  St.  34:78. 
Approp.  St  27  -120. 

ARIKARA  (ARICKAREE).  See  NORTH  DAKOTA:  FORT 
BERTHOLB:  THREE  AFFILIATED  TRIBES  OF  FORT 
BERTHOLD  RESERVATION, 

ARIZONA.  Sae  flhn  APACHE;  COLORADO  RIVER  INDIAN 
TRIBES  OF  THE  COLORADO  RIVER  RESERVATION; 
COSNEJO  RESERVATION;  APACHE.  FORT  APACHE; 
FORT  MeDOWELL  MOHAYE-APACHE  COMMUNITY; 


FORT  MOJAVE:  GILA  RIVER;  HAVASUFAI  TRIBE  OF 
THE  HAVASUFAI  RESERVATION;  KOPI  TRIBE;  IIUA- 
LAPAI  TRIBE  OF  THE  HAVASUPAI  RESERVATION* 
LEUPP  EXTENSION  RESERVATION:  MARICOPA : MO 
JAVE;  MOQUI;  NAVAJO;  PA  PAGO;  PIMA;  PIMA 
MARICOPA;  SALT  RIVER  RESERVATION;  SAN  CAR 
LOS  APACHE  TRIBE;  SAN  XAVIER;  TRUXTON 
CANYON;  WALAPAI ; WHITE  MOUNTAIN  APACHE 
TRIBE;  YAVAPAI  APACHE  INDIAN  COMMUNITY; 
YUMA.  Gov,  Pub , 71  Cong.  1 sess.  S.  Doe.  16.  Approp.  St 
36:13,  544;  17:165,  437;  18:146.  420;  19:176,  271 ; 20  ;G3,  295 ; 
21  :114,  485  : 26  :504,  SC2 ; 33  :189  ; 30 :47S ; 38 :77,  582  ; 40 :561 ; 
42:1174,  1527. 

ARIZONA  AND  NEW  MEXICO.  See  also  ARIZONA;  NEW 
MEXICO.  Approp . St.  20 :63,  295 • 28  :876 ; 33  :1214 ; 36  ;20D ; 
37:518;  38:582;  40:561, 

ARKANSAS,  Soe  CADDO;  CHEROKEE;  DELAWARE; 
OSAGE; QUAPAW. 

ASSINIBOXXE  (ASS1NABOINEL  See  also  MONTANA;  FORT 
BELKNAP  INDIAN  COMMUNITY.  Per.  MacLeod,  28  J, 
Crim,  L.  381 ; Oskisnn,  23  Case  & Com,  722,  Gov,  Pub,  08 
Cong.,  2 sess.,  S.  Rep.  1116;  68  Cong.,  2 ses§.,  H,  Rep.  1214. 
Spec.  St.  17:787;  44:1263;  46:531.  Approp.  St  14:492; 
15:198-  16:13,  335,  544 ; 17:165,  437;  18:146,  420;  19:271; 
20:63,  410;  21:114,  4S5;  22:08,  433;  23:76.  362;  24:449. 
Treaties  11 :657.  Cases  Albright,  53  C.  Cls.  247 ; Assinibolne, 
77  C.  Cls,  347 ; Winters,  207  U.  S.  564.  I,  V.  Rulings  Op.  Sol. 
M,  7599,  June  9,  1922. 

ASSINTBOINE  AND  GROS  VENTRE  AT  FORT  BELKNAP, 
MONTANA.  See  also  ASSINIBOINE;  GROS  VENTRE; 
FORT  BELKNAP.  Approp.  St  18  :14G,  420. 

ATKA.  NATIVE  VILLAGE  OF  (ALEUT).  See  also  ALASKA; 

ALEUTS.  Const.  May  23,  3935.  Charier  May  23,  1939. 
BAD  RIVER  BAND  OF  THE  LAKE  SUPERIOR  TRIBE  OF 
CHIPPEWA  INDIANS  OF  THE  STATE  OF  WISCONSIN. 
See  also  WISCONSIN;  CHIPPEWA;  LA  POINTS.  Spec. 
St  31 :766.  Approp.  St  41  :S,  Priv,  St  42  :1594.  Cases  Ex 
p.  Poro,  99  F.  2d  28;  In  re  Blackbird,  109  Fed.  139;  U,  B,  v. 
Auger.  153  Fed,  671 ; U.  S.  v.  Rnicbe,  31  F.  2d  624 ; Wiscon- 
sin, 201  U,  S,  202.  /.  />.  Rulings  Op.  Sol.  Aug.  3,  1931 ; Memo. 

Sol.  Feb.  IS,  1938,  Const,  June  20,  1930.  Charter  May  21, 
1938. 

BALANTSE  ETOA  (HTDATSA).  See  also  NORTH  DAKOTA - 
FORT  BERTHOLD;  GROS  VENTRE  (IIIDaTSA),  Trea- 
ties 7:261. 

BANNOCK.  See  also  IDAHO;  OREGON;  LEMHI;  SHO= 
SHONE  AND  BANNOCK;  SHOSHONE ; BANNOCK 
AND  OTHER  BANDS  IN  IDAHO  AND  SOUTHEAST- 
ERN OREGON;  SHOSHONE-BANNOCK  TRIBES  OF 
THE  FORT  HALL  RESERVATION.  Spec.  St  18:291; 
22:148;  25:452,  687;  31:672  ; 39:1199.  Approp.  St 

15:198:  16:335,  544;  17:165,  437;  18:146,  420;  19:176.  271; 
20  :63,  295.  410 ; 21 :114,  4S5  ; 22 :433  ; 23  ;76 : 24  .449 ; 25 :217, 
9S0;  26:336;  28:876;  29:321;  31:221,  1008;  32:245,  9S2; 
83 :189,  1048 1.34  :325.  1015  ; 35  -70,  781 ; 36  :269  ; 37  :B1S ; 38  :77? 
582;  30:123,  9G9 ; 40:561;  41:3,  408.  1225  ; 42:552,  1174; 
43:300,  704,  1141;  44:453,  934;  45:200,  1502,  1623;  46:279. 
Priv,  St.  27:810;  31:1493:  35:1437:  38:1446;  41:1547; 
43:1557;  45:1833,  198 S,  2379;  46:1886.  Treaties  15:673. 
Cases  Brown,  32  O.  Cls.  432  ; Cox,  29  C-  Cls.  349 ; Marks,  161 
U.  S.  297;  U.  S.  y.  Portneuf-Marsh,  213  Fed.  601-  Utah,  116 
U.  S.  28 ; Ward,  163  U S.  504, 

BAHONA  RANCH.  See  CALIFORNIA  ; CAP  IT  AN  GRANDE  ; 
MISSION. 

BARROW,  NATIVE  VILLAGE  OF.  See  also  ALASKA;  ES- 
KIMO, Const , Mar,  21,  1940,  Charier  Mar,  21,  1940. 

BAY  MILLS  INDIAN  COMMUNITY.  See  also  MICHIGAN; 

CHIPPEWA.  Const.  Nov.  4,  1936.  Charter  Nov.  27,  1937. 
BEAR  ISLAND,  See  also  CHIPPEWA;  MINNESOTA.  Priv. 
St  30  :1594. 

BIG  PINE  RESERVATION  (PAIUTE) , See  also  PAHUTE 
(PAIUTE)  : SHOSHONE,  CALIFORNIA.  Approp.  St.  41  :3, 
BIG  VALLEY  BAND  OF  POMO  INDIANS  OF  THE  BIG  VAL- 
LEY RANCHEKTA.  See  also  CALIFORNIA.  Const  Jan. 
35,  1930. 

BILOXI  (MISSTSSIPPI).  Cases  U,  S.  v.  Heirs,  14  How.  189. 
BLACK  BOR  BAND  (Shawnee  Band  in  Kansas,  1854-418). 
Approp.  St  10:291. 

BLACKFEET  TRIBE  OF  BLACKFEET  INDIAN  RESERVA- 
TION, See  also  MONTANA;  BLACKFEET,  BLOOD  AND 
PIEGAN;  GROS  VENTRE,  PIEGAN,  BLOOD,  BLACK 
FEET,  RIVER  CROW.  Per.  Dixon,  23  Case  & Com.  712, 


o 
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Mac  X^eod.  28  T,  Crlm,  L,  131.  Gov.  Pub.  67  Cons,,  3 sess., 
H.  Rep.  1596,  S.  Rep.  1073;  71  Cong.,  2 soss.,  H.  Rep,  123, 
Pncr.  St.  18 :2S ; 19:254;  24  :102;  25:113;  33:816;  30:1080: 
37  :64 ; 41  :549  ; 4*2  :S57,  32S0  ; 43  :21,  252  : 44  1263  ; 46  :270, 

334,  1495;  47:144;  50-864,  Approp.  St.  10:315;  11:05,  109, 
273,  3SS  - 12:44,  221,  512,  774;  13:361,  541;  14:191;  22:7: 
23:267,  516;  25:217,  080;  26:330.  080:  27:612;  28:286.  876; 
29  321;  30:62,  571,  1)24;  31:221,  280,  1058:  32:245,  982; 
33:189,  1048;  34:325,  1015;  33:781;  36:269;  37:518:  38:77, 
321,  582,  S22  * 39:123,  262,  909;  40:105.  G61.  634:  41:3,  408. 
115G,  1224  ; 42  :552.  1048,  1174,  1527  ; 43  :390,  704,  3141 ; 44  :101, 
453.  934  ; 45  :200,  1562,  1023 ; 40  :27D,  800,  1115 ; 47  :9L  820 ; 
48  :362  ; 49  :176,  1757  ; 50 :564  ; 52  :2D1,  1114.  Priv.  St,  17  :703  * 
42:1710,  chop,  335  : 47 : 1699.  Treaties  11:657.  Cases 

Albright,  53  C.  Cls,  247:  Black  foot,  81  C,  GIs.  100:  British, 
299  U.  8-  159 : Henkel,  237  U.  S.  45;  McKnlght,  130  Fed.  659  ; 
Montana,  93  F.  2d  807;  U,  8,  v.  Conrad*  161  Fed,  829:  U,  S.  v. 
Glacier,  17  F.  Supp.  411;  U.  8,  v.  20  Gallon?,  45  Fed.  847; 
Winters,  207  U.  S.  504.  I.  I).  Rulings,  Op,  Sol.  May  T2, 1025  ; 
Memo.  Sol.  Off.  Jan.  23,  1032,  Fob,  15, 1932,  Aug.  22,  1932;  Op. 
Sol,  Oct.  1,  1930;  Memo.  Sol.,  May  22,  1937,  March  14,  1938; 
Memo.  Sol.  Off,  July  7,  1938,  July  10,  1938 ; Memo,  Sol.  Aug, 
26,  1938,  Feb.  17,  1939,  Mar.  16,  1039.  Const , Dee.  13,  1935. 
Charter  Aug.  15.  1930. 

BLACKFEET,  BLOOD  AND  PIEGAN.  See  also  BLACKFEET ; 
BLOOD:  PIEGAN.  Spec,  St.  49:1508.  Appro p.  St.  36:335, 
544;  17:165,  437;  18:133,  146,  420;  19:170,  271;  20:63,  295; 
21  ;134,  485  ; 22 :6&  257,  433  ; 23  :7G,  362  : 24  :449  : 27  :120. 
BLOOD.  See  also  MONTANA;  BLACKFEET,  BLOOD.  AND 
PIEGAN;  GROS  VENTRE ; PIEGAN,  BLOOD.  BLACK- 
FEET,  RIVER  CROW.  *S7)oo.  St.  IS  ;2S ; 25:113;  33:816; 
36 :1080 ; 43  :21,  Approp . St.  22  ;7. 

BOIS  FORT,  See  also  MINNESOTA;  CHIPPEWA,  Approp. 
St.  36  :1289.  Priv . St,  36  :169S, 

BOKOWTONDAN  RESERVATION  (CHIPPEWA),  See  also 
MICHIGAN;  CHIPPEWA.  Cases  Francis,  203  U.  S.  233, 
BROTHERTOWN,  WISCONSIN  (Eastern  Algonquin  Indians 
from  Mass,  and  Conn,  settled  here  in  1833).  See  also  WIS- 
CONSIN ; STOCKBRIBGE  INDIANS.  Spec.  St.  6:349; 
20:513.  Approp . St,  4:6S2;  5:766;  10:315.  Priv.  St.  6:813. 
Treaties  7 :342.  405,  550,  Cases  Elk,  112  U.  S,  94 ; New  York, 
170  U.  S,  1 ; New  York,  40  G.  Cis,  448.  Op.  A.  O.  3 :322. 
BRULE.  See  LOWER  BRULE, 

BUFFALO  CREEK  RESERVATION,  See  also  NEW  YORK; 
TONA WANDA.  Treaties  11:735.  Cases  Fellows,  19  How. 
366;  New  York,  5 Wall.  761. 

CADDO  INDIAN  TRIBE  OF  OKLAHOMA.  See  also  OKLA- 
HOMA; ANA-DA-CA;  CADDO  AND  COMANCHE.  Spec, 
St.  9:762;  48:561.  Approp . St.  4;7SG;  0:36,  IDS,  298,  323, 
402,  584,  704  ; 32:245;  33  089;  38:77;  48:984.  Treaties 
7 :232,  424,  470 ; 9 :S44.  Cases  Johnson  283  Fed.  954 ; U.  S, 
v.  Belt.  128  Fed.  OS;  U,  S.  v.  Brooks,  10  How.  442;  U,  S. 
v,  Choctaw,  179  U.  S,  494;  Young,  176  Fed.  612,  Const.  Jan. 
17,  1938,  Charier  Nov.  15,  1938, 

CAGHANAWAGA  (CHRISTIAN  IROQUOIS).  See  also  SIX 
NATIONS  ; NEW  YORK,  Treaties  7 :5D, 

GAHOKIA  (PEORIA).  See  also  ILLINOIS;  KASKASKIA. 

Treaties  7:78,  18L  Approp,  St,  3 :517. 

CAHUILLA,  See  also  CALIFORNIA;  MISSION.  Spec,  St. 
44  :252 : 46  ;1522.  Approp . St.  44  ;841 ; 47 :91,  Cases  Apapas, 
233  U.  B,  587. 

CALAPOOIA,  MOLALA,  CLAKAMAS.  See  also  OREGON; 
MOLALA;  MOLEL;  UMPQUA.  Approp . St,  10:643;  11:65, 
169,  273,  329,  3SS ; 12:44.  221,  532;  13:161,  541;  14:255,  492; 
15:198;  16:13,  335,  544;  17:163,  437;  18:146.  Treaties 
10  :1325. 

CALESPEL,  See  also  KALIS  PEL ; WASHINGTON.  Approp. 
St.  26:989. 

CALIFORNIA.  See  also  AGUA  CALIENTE;  BIG  PINE  RES- 
ERVATION; BIG  VALLEY  BAND  OF  POMO  INDIANS; 
CAHUILLA;  CAPITaN  GRANDE;  COLOR OT DO  RIVER 
INDIANS  OF  THE  COLORADO  RIVER  RESERVATION ; 
eUYAFAIPE;  DIEGUENOS ; DIGGER;  FORT  YUMA; 
FRESNO  AND  KINGS  RIVER  RESERVATION;  GRIND- 
STONE CREEK  RESERVATION  ; HOOFA  VALLEY ; IN- 
DIAN RANCH;  KASIII A BAND  OF  POMO  INDIANS  OF 
THE  STEWART  S POINT  RANCHERIA ; KLAMATH 
RIVER;  LAGUNA;  LA  JOLLA  RESERVATION;  LA 
POSTA;  MALKI;  MANCHESTER  BAND  OF  POMO  IN- 
DIANS; MENDOCINO  RESERVATION;  MERCED 
RESERVATION;  MESA  GRANDE;  ME-WIJK  INDIAN 
COMMUNITY  OF  THE  WILT  ON  RANCHERIA;  MIS- 


SION; MORONGO:  BALA  MISSION;  PALM  SPRINGS; 
PECUAXGA ; QUARTZ  VALLEY  INDIAN  COMMUNITY; 
QUECMAN;  REDWOOD;  RINCON:  HOUND  VALLEY 
RESERVATION ; RUSSIAN  RIVER ; SACRAMENTO : 
SANTA  Y SAHEL;  SHASTA;  SMITH  RIVER  It ESER VA- 
TU >N  r SOROKA ; SYCUAN ; TEMECULA ; TORRES- 
MakTIKKZ:  TUI.E  RIVER  INDIAN  TRIBE;  TUOLUMNE 
BAND  OF  ME-WIJK  INDIANS  OF  THE  TUOLUMNE 
RANCHERIA;  UPPER  LAKE  BAND  OF  POMO  INDIANS 
OF  TIIE  UPPER  LAKE  RANCHERIA;  VOLCAN  INDIAN 
RESERVATION ; WASHOE;  YUMA.  Tests  Huopes  IAA, 
Per  Goodrich,  14  Calif.  L.  Rev,  S3.  157.  Gov.  Pub.  74  Cong,, 
1 scss,,  Hearings,  S.  Comm.  Ind,  AIL  S,  1793,  S.  Rep.  1104; 
75  Cong.,  1 sess.,  Hearings.  S.  Comm,  Ind.  Aff.,  S,  1651, 
Hearings,  H.  Comm,  Ind,  AIL,  8,  1651  & S,  1779,  Hearings, 
II.  Comm.  ind.  Aff..  S,  1651,  Hearings,  H.  Comm.  Ind.  Aff., 
II.  R,  5243  & H.  R«  399$;  76  Cong.,  l sess,.  Hearings,  II. 
Comm-  Ind.  Aff,.  H.  R.  3705.  Spec,  St.  9:519;  13:39,  538; 
21  :o!0 ; 32  :359 ; 39  :llUD i 42  :994  ; 43  :1101 ; 40  :259,  Approp . 
St,  9:544,  570;  10:41,  226,  315.  686;  11:05,  169,  329,  388; 
12:44,  221;  13:161,  541;  14:255,  492;  15:198;  16:13,  544; 
17:105,  437,  D30;  18:146,  420;  19:176,  271;  33:1048;  34:325, 
1015;  85:70,  781;  36:269;  37:518,  912;  38:77,  312,  582,  113S; 
30  ;14,  123,  969;  40:2,  561,  1020  ; 41:3,  498,  1150,  1225; 
42:437,  552,  1174  ; 43:33.  890.  704,  1141;  44:453,  934  ; 45:200, 
1562  ; 46 :90,  279,  1115 ; 50 :564.  Priv,  St.  12  :S41,  817  ; 16  :C67  j 
34:2183,  2207;  35:1219,  1389  ; 36:1815;  38:1278,  1147; 
40:1489;  40:2002.  Cases  Belt,  15  O.  Cls,  92;  Fremont,  2 C. 
Cls.  461,  I.  D.  Rulings  Op.  Sol.  July  8,  1930,  April  19,  1933, 
April  21,  1933. 

CAMP  McDOWELL.  See  FORT  MoDOWELL  MOJAVE- 
APACHE  COMMUNITY. 

CAMP  VERDE.  See  YA VAPA I- APACHE  : ARIZONA. 

CAMPO  RESERVATION.  Sec  also  CALIFORNIA;  MISSION, 
Approp.  St,  41  ;40S. 

CAMP  MeDERMlTT  (PAVIOTSO).  See  also  NEVABxi.  Spec. 
St.  17:623. 

CANTONMENT  AGENCY,  See  also  OKLAHOMA;  SOUTH- 
ERN AKAPAHO ; SOUTHERN  CHEYENNE.  Approp.  St, 
41 :3,  408. 

CAPITAN  GRANDE.  See  also  CALIFORNIA;  BARONA 
RANCH;  MISSION.  Spec.  St.  44:1061;  50:72  ; 47:146. 
Approp,  St,  41:1225;  42:552,  /.  D.  Rulings  Op.  Sol.,  July 

14,  1934. 

CAPOTE.  See  also  COLORADO;  UTAH;  TABEGUACHE, 
MAUCHE,  CAPOTE,  WEEMINUCHE,  YAMPA,  GRAND 
RIVER,  UINTAH  BANDS  OF  UTES.  Spec.  BL  28:677, 
Treaties  15:619. 

CARRO,  See  also  CADDO.  Treaties  9:844, 

CASS  LAKE.  See  also  MINNESOTA ; CHIPPEWA.  Op.  A.  G. 
25  :416, 

CATAWBA.  See  also  NORTH  CAROLINA:  SOUTH  CARO- 
LINA. Approp.  St.  9:252;  10:315.  I,  D,  Rulings  Memo. 
Sol.,  June  9,  1937. 

CATTARAUGUS.  See  also  NEW  YORK;  ALLEGHENY; 
SENECA,  Per.  31  Yale  L,  J.  330.  Gov,  Pub.  72  Cong,,  2 
sesa..  Hearings,  S.  Comm.  Ind.  Aff.,  S.  5302.  Spec,  St, 
20:535;  26:558;  27:470;  31:819.  Cases  Button,  7 F.  Supp. 
597;  Fellows,  19  How.  360;  New  York,  5 Wall.  761;  Seneca, 
102  U.  S.  283;  U,  S,  v.  Seneca,  274  Fed.  947;  U,  S,  ex  rel. 
Kennedy,  269  U.  g.  13;  Washburn,  7 F,  Supp,  120.  /.  D, 
Rulings  Memo.  Sol-  May  24,  1937, 

CAYUGA.  See  also  NEW  YORK;  OKLAHOMA;  SENECa- 
OAYUGA  TRIBE  OF  OKLAHOMA.  Approp.  St.  5:612. 
Treaties  Archives  19;  7:500.  Cases  New  York,  41  O.  Cla 
462 ; New  York,  40  C.  Cls.  44S ; U,  S.  v.  New  York,  173  U,  H. 
404 

CAYUSE.  See  also  OREGON  ; UMATILLA  ; WALLA  WALLA. 
Spec,  SL  9:566;  10:30,  180;  32:399.  Approp.  Si,  10  7411' 
11:200;  25:47;  30:1289,  Priv,  St.  34:2380;  35:1389,  1406, 
1432,  1010:  30:1753:  33:1447;  40:1486.  Cases  Bonifer,  100 
Fed.  840;  Hy-Tu-Tse-Mil-Kln,  194  II.  S.  401;  Langford,  12 
C.  CIS.  338 ; McKay,  204  U.  S.  45S ; U.  S.  v.  Brookfield,  24 
F.  Supp.  712;  U.  S.  v.  Matlock,  26  Fed.  Cas,  No.  15744, 
CEDAR  BAND,  See  PAHUTE  (PAIUTE). 

CHANEGA,  NATIVE  VILLAGE  OF  (ALEUT),  See  also 
ALASKA;  ALEUTS.  Const,  Feb,  3*  1940.  Charter  Feb. 
3 1940 

CHASTA  (SHASTA),  SCOTON,  UMPQUA,  See  also  OREGON; 
SHASTA.  Approp,  St.  10  M3-!');  11:35,  169.  273,  829,  383; 
12  :44,  221,  512,  774 ; 13  :lfil,  541 ; 14  :255,  402  ; 15  :108  ; 16  -13, 
Treaties  10:1122. 
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CHEHALI8,  Sec  also  WASHINGTON;  COWLITZ;  LOWER 
CHEHALLS:  UPPER  CHEHALIS.  Spec,  & U.  43:830.  Ap- 
prop. St.  34  :32 n.  Oases  Bmvaimsh,  713  C.  Cls.  530 ; Halhort* 
283  U,  S.  753;  U.  S.  v.  Chehalis,  217  Feel.  281;  U.  S v5 
Provoe*  2S3  U.  S-  70S;  TL  S,  v.  Walkawsky,  283  U-  S,  7D3 ; 
TJ.  S.  ex  rel,  Charley,  62  Fed.  955. 

CHEMEHUEVL  See  CALIFORNIA, 

CHEROKEE.  See  also  NORTH  CAROLINA : OKLAHOMA; 
CHEROKEE,  EASTERN  BAND;  CHEROKEE,  NORTH 
CAROLINA;  CHEROKEE,  WESTERN  BAND;  CHERO- 
KEE, OLD  SETTLERS;  FIVE  CIVILIZED  TRIBES- 
Texts  Andrews,  AL;  Baker,  AGU ; Baldwin,  GVO;  Bledsoe, 
ILL;  Buer,  CLC ; Kent,  CAL:  McLaughlin,  CHU : Mnnv- 
penny,  OIW ; Willoughby,  CLU.  Fen  Cohen,  3 Ind.  at  W. 
No.  19;  James,  12  J,  H,  Univ,  Studies  467 ; Meserve.  5 Old  a. 
S-  B.  J,  130;  Oskiscn,  23  Case  &.  Com.  722 ; Sliinn,  23  Case  & 
Com.  842,  Spec.  St.  2:381.  649,  649,  e.  25;  3:461,  702;  4:39, 
305,  576,  735  ; 5 :47Q*  473,  504,  603,  719  ; 9 :33D : 10 :121 ; 12  :8M4  ; 
17:98,  22S:  18:41.  476;  19:28,  265:  22:349,  755;  23:552: 
24:121;  25:608.  694;  26:030,  794,  844:  27:86,  281;  28:093; 
29:529;  30:407,  4D5;  31:848:  32:309.  716:  34:267,  1220; 
30:553;  39:1199;  40:561,  1316;  43:27;  45:2034;  46:131; 
52:636.  Approp . St.  1:563  ; 2:60,  108,  407,  440.  443,  54S; 

3 :32G,  393,  463,  749 ; 4 :92,  181,  267,  800,  352,  361,  307,  463, 
470p  505,  528,  532.  616,  631,  636,  682.  705.  7RQ ; 5 :36.  73,  Lr8  241 
402,  417,  435,  493,  523,  681,  704,  766;  9 ;59S ; 10:181,  214 ; 11 
200;  14:324;  17:530;  19:102:  21:236;  22:302,  582.  003;  23  n 
236 ; 28  :58,  286  : 29 :267 ; 84  :634  ; 38 :77  * 41  :3*  408,  1225 ; 45  ;2 ; 
46  :1115  ; 47  :S20  ; 48  :9S4,  Priv.  St.  4 :491 ; 6 :34*  98,  349,  387, 
432,  441,  480,  483,  507,  519,  572,  641,  685,  710,  775,  797,  835 
8 58,  878.  879,  920,  930  ; 9:651,  673,  704,  716,  746.  748.  799  800 
807;  10:771,  794,  842;  11:460;  12:835,  850;  21:544;  24  ;83;*>  • 
25  :11S0  ; 26  :1859,  1385  ; 27 :831 ; 30  :14l(i,  1517  : 31 :1068,  1723, 
1770,  1770  e,  723;  32:1241,  1279,  1314,  1365,  1377,  1386,  1400, 
1577,  1578;  33:1362,  1496,  1523,  1547,  1548,  1582,  1619,  1848, 
2052,  2058  ; 34:1513,  1529,  1618,  1687,  1750.  1787,  1813,  1877 
1939,  1982  2012,  2043,  2099,  2269,  2274,  2382.  2386  2482  2535* 
2592,  2503,  2594,  2753  ; 35  :1219,  1375, 1389, 1406, 1482 ; 36  ;17G0* 
1816  ; 38  :1326l  1439,  1446  ; 49  :232a  Treaties  7 ;1S,  39,  42,  43’ 
50,  62,  93,  95,  101,  138,  139,  148,  156,  183,  105,  280,  311,  348,  414, 
474,  478,  533,  550  ; 9:871;  14:799;  16:727.  Cases  Adams  59 
F.  2d  603 ; Alberty,  162  U.  S.  490;  A nicker,  246  U,  S.  110  - 
Arms  worthy,  1 Fed,  Gas,  No,  550;  Barb£,  228  Fed.  058 : 
Bflrned&U,  200  Fed,  522;  Barnsdall,  200  Fed.  519;  Bell  63 
Fed,  417;  Blackfeather,  190  U.  S.  368:  Board,  94  F.  2d  450* 
Brewer,  260  U,  S.  77;  Bcmdlnot,  2 Ind.  T.  307;  Brown,  44 
<A  CIs,  283;  Bunch,  263  U*  S-  250;  Campbell.  3 Ind.  T 462; 
Case,  2 Ind.  T.  8 ; Cherokee,  155  U.  S.  21S ; Cherokee,  5 Pet. 

1 ; Cherokee,  185  U,  S.  641 ; Cherokee,  270  U,  S.  476  ; Cherokee 

223  TL  g.  108 ; Cherokee,  SO  C.  CIs.  1 : Cherokee,  85  C,  CIs  76  : 
Cherokee,  11  Wall,  616 ; Chisholm.  273  Fed.  589;  Commission- 
ers, 270  Fed,  110 : Crawford,  3 Ind.  T.  10 : Crowell,  4 Int,  T. 

36 ; Danfortb,  1 Wheat,  155 ; Daniels,  4 Ind.  T.  426 ; Daven- 
port, 1 Ind.  T,  424;  Delaware.  38  C,  CIs.  234;  Delaware, 

74  C.  CIs.  368*  Dick,  6 Ind,  T.  85;  Donohao*  4 Ind.  T,  433: 
Duvall,  4 Ind.  T.  94;  Eastern,  19  C,  CIs.  35;  Eastern,  317 
U.  8.  288;  Eastern,  20  C.  Cls.  449;  Eastern,  225  U,  g,  572; 
Eastern,  45  C.  CIs.  104;  Eastern,  45  C.  CIs.  229;  Eastern! 

82  O.  CIs.  ISO;  Btcben,  235  Fed.  104;  Es  p.  Kenvon,  14  Fed 
Cas.  No.  7720 ; Ex  p.  Kyle,  67  Fed.  306 ; Ex  p,  Morgan,  20  Fed. 
298;  Famous,  351  xj.  S.  50;  German-American,  5 ind  T 
703;  Gaileld,  211  TL  S,  264;  Garfield,  34  App.  D.  C.  70: 
Grltts,  224  TJ.  8.  640;  Guthrie,  1 Okla.  454;  Hanks,  3 Ind 
T.  41.5;  Hargrove,  129  Fed,  186;  Hargrove,  3 Ind.  T 47S  * 
Hargiove,  4 Ind.  T,  129;  Harnage.  242  U.  S.  380;  Heckman! 

224  U,  8,  413 ; Henny*  191  Fed.  182 ; Hoekett,  110  Fed,  910 ; 
Holden,  17  Wall.  211;  Hubbard.  5 Ind.  T.  95;  Hunt,  3 Ind 
T.  275 ; In  re  Delks,  2 Ind,  T.  572 ; In  re  Mayfield,  141  TJ.  S 
107;  In  re  Wolf,  27  Fed.  606;  Jackson,  34  Q.  CIs.  441;  James 

3 Ind.  T,  447  * Jennings,  192  Fed.  507 ; Journeycake,  28  C Cls 
281;  Journeycake,  31  C,  CIs.  140;  Keetoownh,  41  App.  D C 
339;  Kelly  4 Ind.  T.  110;  Knight,  228  U,  S,  6;  Lahadie, 

6 Okla,  400:  Lnngdcm,  14  Fed.  Cas,  No,  8062 : Lattimer  14 
Pet.  4;  Lowe,  223  U.  S,  95;  Me  A Jester,  3 Ind,  T.  704;  Mc- 
Daniel, 230  Fed.  945 ; Maekay*  18  How.  100 ; Meld  in,  56  Fed 
12;  Meigs,  9 Craneh.  11;  Midland,  179  Fed,  74;  Minis,  15 
Pet.  423  ; Moore,  2 Wyo,  8;  Muskrat,  219  U.  S.  340:  Mivens, 

4 Ind,  T.  30:  Nofire,  164  TJ.  S-  657;  Owens.  5 Ind  T.  275- 
?ArkV?J  How’  3621  Patterson,  2 Pet  218;  Persons,  40  C CIs 

2 How-  76 : Piston,  1 Wheat.  115:  Price, 
o Ind.  T.  518  : Raymond,  83  Fed.  721 ; Robinson,  221  Fed.  398; 
Rogers,  263  Fed.  160;  Ross,  232  U.  §,  110;  Ross,  227  U S, 
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530;  Rush,  2 Ind.  T\  557;  Sanders.  97  Fed,  863 ; t?eep.  179 
Fed,  77:  Smy the,  41  Fed.  705;  Sperry,  264  U.  S,  4SS*-  St 
Louis,  49  Fed,  440 ; Stroud,  23  Fed,  Cas,  No.  13547 ; Sunday! 
248  U.  S.  545;  Talley,  240  U,  S.  104;  Talton,  163  U.  S.  376; 
Thomas*  109  U,  S,  264;  Thomason.  7 Ind,  T,  1;  Truskett,  230 
U,  S.  223 : Turner,  107  Fed,  616 ; Tvuon,  3 Ind,  T 346  * U S 
v.  Bailey.  24  Fed.  Cas.  No.  14495:  U.  S.  v.  Blackfenther  io5 
U,  S.  180 ; U,  S’,  v.  Boyd,  6S  Fed.  577  * U,  S.  v,  Cherokee,  202 
U.  B.  101;  U-  S-  T,  Duval,  2o  Fed.  Cas,  No.  15015;  U,  S.  v, 
Halsell,  247  Fed,  390;  U.  B.  v.  Hunter,  21  Fed,  615;  U,  S.  v, 
Knight,  200  Fed,  145;  U.  S,  v.  Law*  200  Fed,  218;  U,  S v! 
Payne,  22  Fed.  426;  U.  S,  v.  Pridgeon,  163  U-  S,  48*  U S v 
Ragsdale,  27  Fed,  Cas.  No.  16113;  17.  S.  v.  Reese,  27  Fed.  Cas! 
No,  1G137 ; U.  8.  v,  Rogers,  4 Hew.  067 ; U.  S.  v.  Rogers  23  Fed 
60S;  U.  B.  v.  Sanders,  27  Fed.  Cas.  No,  16220;  U,  ST.  v.  Smith 
266  Fed.  740;  U,  8.  v.  Smith,  279  Fed.  130;  U.  8.  v.  Smith  28S 
Fed.  356  * U,  S.  v.  Soule,  30  Fed.  918;  U.  S,  v.  Terrell,  28  Fed. 
Cas.  No,  16452;  U.  S.  v.  Terrell,  28  Fed.  Cas.  No,  16453;  U S 
v.  Whitmore,  286  Fed.  474  ; Wallace*  204  U.  S,  415 ; Welch  15 
F.  2d  184;  Welch*  32  C.  Cls,  IOC;  Wellsville,  243  U,  S 6' 
Western,  82  C.  CIs,  566;  Western,  27  C.  CIs.  1;  Wilson'  38 
C,  CIs.  0;  Worcester,  6 pet,  515.  Op . A.  0 . 1 :G45 ; 2:321  360 
402  ; 3 :207,  297,  304,  326,  367,  431,  504;  4:73,  116,  175,  SCO! 
o04,  06O,  580,  597,  613*  021 ; 5 :3th  265,  320  : 7 *54  ; 9 :4S  - 12  57  ■ 
IG  :404.  470  ; 18  :230,  555  * ID  *42,  173.  229  ; 26  :749  ; 23  ;52S ; 
25  :10S  * 26  :123,  17lf  351 ; 30 :284,  L.  D.  Memo,  (D.  J ) 7 *049 
I /)  Rulings  25  L,  D,  207,  Aug.  1,  1S97  ; Op,  SoLf  Mar.  3,  1930' 
hept.  4,  1931,  Oct.  14,  1931,  Sept.  21, 1933;  Memo.  So'i  Fob  13 
1934,  Mar,  18,  1936,  April  23,  1036,  July  29,  1037. 
CHEROKEE,  EASTERN  BAND.  See  also  NORTH  CARO- 
LINA; CHEROKEE;  CHEROKEE*  NORTH  CAROLINA 
&L  15:228;  19:130:  27:348;  45*1094;  46:1518;  47:137; 
49:1513.  Approp.  St.  11:81:  19:176,  303;  22*68,  257  433 
5S2  ; 23  :7G,  362  ; 24  :44Q ; 25  :565 ; 26 :989 ; 27 ;120  612  * 28  *1Q 

of j-.-;30  or  Jo14  k :2g{>-  10^S;  32  *245,  082; 

34:634*  ISrl;  35:781;  41:3,  408,  1225;  42*552*  43:390  1141* 

44:934;  45:200,  1623.  Priv.  St.  52:1347.  Treaties'  9:871’ 
Cases  Eastern,  19  C.  Ols,  35;  Eastern,  117  U,  S.  288*  Eastern! 

Cls;  4495  Eastein»  45  c.  CIS.  104;  Eastern,  45  C.  CIs. 
229:  Eastern,  220  U,  S.  572;  Eastern,  82  O.  CIs  ISO*  Old 
148  U,  S,  427;  Owen,  217  U.  S.  488;  Rollins,  23  C.  CIs',  100  •’ 
U.  a.  v.  Boj-d,  68  Fed.  S77;  U,  S.  v.  ISo.vd,  83  Fed.  547-  U.  S v 
Cherokee,  202  U.  S.  101;  U.  8.  v.  Colvnrd,  89  F.  2d  sis; 
}’■  S.  v.  Rose,  20  P,  Supp,  850;  TJ.  S.  v.  7,405.3  Acres,  97  F. 

41 7 ; U.  S.  v.  Swain,  4G  F.  2d  99 ; U.  S.  v.  Wright,  53  P. 
2d  300;  Western,  82  C.  GIs,  566;  Western,  27  O.  CIs,  1.  Op. 

:22G*  300 ; 17  :72  ; 26  *330.  L,  I).  Memo.  (/?,/,)  7 :249 
*v  1 r :570 : 1?  :206.  I.  D.  Rulings  Memo.  Sol.*  Mar,  14, 1939’ 
CHEROKETL  NORl’H  CAROLINA,  Bee  also  CHEROKEE; 
CHEROKEE,  EASTERN  BAND.  Spec.  SL  43:376;  40:787; 

AJ>Prop.  SL  9:252*  342;  10:290,  540,  686;  16:13; 
18:143,  204,  402;  19:271;  21:114;  25:217*  980;  20  -336; 
28:876;  31:221;  33:1048;  34:325,  1015;  35:70,  781;  36:209; 

5 1 ; 39  :1“3’  069 ' 41 :8*  408'  1248 : 42  *29,  437, 1 174  ; 43  :704  ; 

44:4|^  J?k200^  1562 1 46  *279,  1115;  48:362;  49:176*  1757; 
50:584;  52:291,  L.  D . Memo.  (D.  */,)  8;196. 

CHEROKEE,  WESTERN  BAND.  See  nlso  OKLAHOMA; 
CHEROKEE  - FIVE  CIVILIZED  TRIBES,  Spec  St. 
47:137.  Approp.  St.  39:321.  Priv.  St.  28  .‘1009.  Case.l  Ken- 
: n l’ 1 C.  CIS.  201 ; Old,  148  U.  S.  427.  /.  D.  Rulings  Op.  Sol., 
Oct.  4.  2938 ; Memn  Sol.,  Mar.  14,  1930 
S'L'0,I'T.TMANCHT  (CHITIMACHA).  Approp.  St.  41  ;3,  408. 
CHEVENNE.  See  also  OKLAHOMA ; SOUTH  DAKOTA  * 
ARAPAHOE,  CHEYENNE*  APACHE*  KIOWA.  COMAN- 
CHE AND  WICHITA:  CHEYENNE,  APACHE.  KIOWA 
AND  COMANCHE;  CHEYENNE.  ARAPAHOE,  KIOWA 
AND  COMA  NCHE  ; CHEYENNE  OF  THE  UPPER  PLATTE 
RIVER:  CHEYENNE  RIVER  RESERVATION ; NORTH- 
ERN CHEYENNE*  SEGAR;  SIOUX  CHEYENNE;  TWO 
KETTLE  SIOUX,  Texts  Manypenny,  OIW,  Pen  Mac 
Lend,  28  J,  Crim.  L.  1S1.  Spec.  St.  19:254;  22:47*  24*3* 
26:14;  28:3;  37:181;  39:937,  1199;  43*253;  44:764  ; 45-380* 
«!2?\,SZ2*-  APPr°P‘  St.  10:686;  10:335;  17:5  : 20:377,  410; 
21:67.  259.  414  ; 22:7,  257:  23:478:  26:504;  32  1031  ; 83 -180  • 

34  -1015 ; 38 :208  ; 39  :14,  123 : 45  :492 ; 48 :984 ; 40 :176  ■ 50-564’ 
Priv.  St.  17:760:  20:603:  21:549;  23:1223:  32:1006.  Trm- 
'Xs  l:25S:  14  :703’  713;  15:593.  Oases  Brown,  32  C Cls. 
S2  J '?,m,lhel1’  44  C.  CIs.  488 : Cofheld,  52  C.  Cls.  17  ■ Conners, 
f|0C>,ClS‘  317 : Cormorfi<  ISO  U,  S.  271:  Fenlon.  7 C.  Cls. 
ll8X I8  r c.ls-  10 ; Hegimer,  30  C.  Cls.  405  ; Hosford, 

29  °- Cls.  42 ; Lnbndi,  31  C.  Cls.  205  * Lahadle,  33  C.  Cls.  476; 
Litchfield,  33  C.  CIS.  203;  Mascarinos,  33  0.  Cls.  94;  Mon- 
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tova  32  0.  Cls.  71 ; Moore,  32  C*  Cls,  593 ; Pike,  4 Mackey 
53i:' Sulcus*  32  a Cls.  m-,  Snlois*  S3  O.  Cls.  826;  Stone. 
29  C,  Cls.  Ill;  U,  S.  v.  Cherokee,  202  U,  S.  101  *,  U.  S-  V* 
Dewey*  14  F,  2d  784;  XL  3=  v„  Hoyt,  167  Fed.  301;  U.  S.  v* 
Pearson.  2:31  Fed,  270;  U.  3,  V.  Rogers.  28  Fed.  653.  Op. 

A G.  14:451;  18:235.  /,  D,  Rulings  Memo,  Sol.*  July  lb. 
1937;  Memo.  Sol,  Qfif.,  Aug.  3,  1937;  Memo,  Sol.,  June  30, 

CHEYENNE  OF  THE  UPPER  PLATTE  RIVER.  See  also 
CHEYENNE;  UPPER  PLATTE.  Approp,  St.  14:492, 
OIIEYENNE-ARAPAHOE  TRIBES  OF  OKLAHOMA.  See  also 
CHEYENNE ; ARAPAHOE,  Spec.  St - 27:1,  753;  30;49u; 
35  :444.  An  prop.  St.  15  ;198 ; 16 03*  335,  544,  704  ; 17  :165,  437  ; 
18:133,  146,  420;  19:176.  271;  20:03,  205 ; 21 :114,  485  ; 2^:08, 
433  ? 23  :76,  302  ; 24  ;440  ; 25  :217,  980 ; 20 : 336,  989 ; 27  :120, 
612  ■ *280  870  ; 29 :32l ; 30 :62  ; 31 :221 ; 32  ‘245,  982  ; 33  :1S0 

104S?  34:325;  35:70,  731  ; 37:518;  3S  :5S2;  39:123, 

40:561-  41:3,  40S,  1220;  42:1174;  43:390,  704,  1313;  44:453, 
i )34  • 45:833,  1502,  1607,  1028;  46:279,  1110;  47:91;  43:362; 
50:213  * Priv.  St.  22:804;  49:2155.  Treaties  12:1163,  I.  B 
Rulings  33  L.  D,  1S5*  Aug.  20,  1891 ; 20  L.  D.  46,  Jan,  2i 
1805.  Can st.  Hep t.  18.  1937,  _ . _ 

CHEYENNE*  ARAPAHOE,  KIOWA  AND  COMANCHE  IN 
DIANS  See  also  CHEYENNE  ; CHEYENNE-ARAPAHOE 
KIOWA;  COMANCHE,  Spec,  St.  39:1199.  Approp.  8* 

CIIBYKNNE  RiVKR  SIOUX  TRIBE-  See  also  CHEYENNF 
%>vc.  St.  25:SS3;  26:720;  35:460;  36:106,  265,  602;  37:84 
(353'  41:1446;  42:499;  43:1184  ; 44:1389;  45:400,  1487,  1488, 
4(1:1107  : 47:300;  49:2101.  Approp.  St.  20:321;  30:02,  571  * 
81*221  ' 84:1015;  36:269;  87:513;  41 ; 3,  408,  1248;  49:la>7; 
T* -201  ’ Priv  St  34:2408;  42:1768.  Gases  Rousseau,  45 
d Cls.  l;  Ryan,  8 a Cls,  263;  u.  S,  v.  La  Plant,  200  Fed. 
!)2  J D . Rulings  Memo.  Sol.,  Feb.  2 t,  1935,  Mar.  22,  lJ8u; 
Memo.  Sol.  OIL,  Oct.  27,  1938.  Const . Bee.  27*  1935. 
CHICKASAW-  Sue  also  OKLAHOMA : CHOCTAW  AND 

CHICKASAW;  FIVE  CIVILIZED  TRIBES-  Texts  Muiiy- 
t jenny  OIW.  Per,  James,  12  J,  H,  Univ.  Studies  467, 
Spec . St.  2 :049,  649,  c.  25;  3:401,  702;  4:188,  653,  735 ; 5 :10, 
1^6  420  1°7  ; 9 ‘202  ; 10 :630 ; 11 ;200  ; 18 :7  ; 24  :28*  7b ; 27  :492, 
405 ; 28:693  ; 33  ;743 ; 39 :870 ; 40 :3 ; 41 :13G4 ; 40  :737 ; 48 :791 ; 
50  *537  810  - 52 :347.  Approp.  St.  1 :563  ; 2 :06,  108,  440,  o4§  , 
3-303,  517;  4:181,  315,  307,  470,  526,  616,  636,  682.  705,  780; 
5:36,  158,  402,  417,  430,  493,  704,  766;  9 :598;  10:76,  200, 
CSC  ■ H ;410  ; 12 ;1Q4  ; 28 :28(5 ; 31 :1010  ; 32  :552,  1031 ; 3.3  iS34  ; 
38  !559  * 40  ‘2,  579  ; 45  ;1607  ; 48  ;084,  Priv.  St>  6 :9S,  473,  170, 
S61;  9 :735;  11:514;  38 :1547 : 43:1367;  49:2246.  Treaties 
7 :24,  65,  66,  89, 101,  150,  192,  381*  450 ; 10  :974  ; 11 :611 1 14  769, 
Gases  Atoka,  3 Ind.  T.  189  ; Ayres,  44  C.  Cls.  48  ; Ayres,  44  C. 
Cls.  110;  Ayres,  42  C.  Cls.  3S5 ; Ballinger,  L16  U.  S.  -246 , 
18  Wall  112;  Blocker,  6 Inti.  T.  482;  Brader,  246  U.  S. 
88; "Brown.  2 Ind,  T.  329;  Bruner,  4 Ind,  T 530 ; Butte, 
119  U.  S.  55;  Byrd,  44  C.  Cls.  498;  Campbell*  44  Q.  Cls,  48s* 
Carney,  247  TJ.  S.  102;  Carter,  1 Ind.  T.  842 ; Chickasaw,  193 
U.  B.  115;  Chickasaw,  19  0.  Cls,  138  ; Chickasaw,  22  C.  Cls. 
022  ■ Chickasaw,  75  C.  Cls.  426;  Chickasaw,  87  O-  Cls.  91; 
Choctaw,  75  C,  Cls.  404 ; Choctaw,  81  C,  Cls.  63 ; Choctaw, 
235  U.  S.  202 ; Choctaw,  S3  C.  Cls.  140 ; Choctaw,  119  U.  S. 
1 - Clark,  13  Pet.  195 ; Crowell,  4 Ind,  T.  86 ; Davis,  271  US. 
484  ; Dukes,  5 Ind.  T.  145 ; Elliot,  7 Ind.  T.  679 ; Bflia,  118 
Fed.  480;  Ex  p.  Carter,  4 Ind.  T,  539;  Fleming,  21a  U.  b. 
56-  Fraer  125  Fed  280;  Frame,  189  Fed-  7S5;  Gannon,  243 
U.'s.  108:  Glonn,  105  F,  2d  308;  Gooding,  142  Fed,  112; 
Hass  17  F.  2d  894  ; Hamilton,  42  C.  Cls.  232 ; Harrington,  3 
Ind.  T.  65 ; Hampton,  4 Inch  T.  503 ; Hayes,  168  Fed.  ^21 ; 
Hayes,  44  C,  Cls.  498;  Hill*  242  U.  S.  361;  Halford,  136 
Fed.  553 ; Howell,  5 Ind.  T.  718;  In  re  Poll's,  7 Ind.  T.  o9; 
Tckes,  64  F.  2d  982;  Jackson*  84  C.  Cls.  441;  Johnson,  64 
F.  2d  674;  Joines*  4 Ind,  T.  556;  Kelly,  7 Ind.  T,  541 ; 
Kiiriberlin,  104  Fed.  653;  Kimbcrlin,  3 Ind.  T 16;  Ligori, 
164  Fed.  670;  Longest,  276  XL  S.  69;  Love,  21  Fed.  <55; 
McBride,  149  Fed.  114;  McLish.  141  TJ.  8.  661 ; McMurray 
62  C.  Cls.  45S;  Mullen,  250  U-  S.  690;  Myers.  2 Ind-  T,  3 
Porter,  7 Ind.  T,  616;  Porterfield.  2 How.  76*  Powell,  61 
F.  2d,  283*  Reynolds.  4 Ind-  T-  679;  Raff,  168  U.  S.  218; 
Roberts,  237  U,  S.  886;  Rogers,  3 Ind.  T.  562;  Row. a,  - 4 Ind. 
T 597-  Sass,  3 Ind,  T.  039;  Southwestern,  3 Ind.  T.  dd6  \ 
Stevenson,  S6  Fed.  106 ; Swinney,  5 Ind.  T.  12 !; 

XT,  S-  42 ; Thomas,  3 Ind.  T.  545 ; Thomason,  206  Fed-  895 ; 
Thompson,  4 Ind.  T,  412 ; Turner,  4 Ind.  T,  606 ; Tye,  2 Ind 
T 113  ; U.'  S.  v.  Raker,  4 Ind.  T,  544;  U.  S,  v-  Choctaw  38 
C.  CIS,  558 ; U-  S,  v.  Choctaw,  179  U,  S.  4^1 ; U.  S.  v,  Bowden 


220  Fed,  277;  U.  S.  v.  Lewis,  5 Ind.  T.  1;  U.  S.  v,  McMurray, 
181  Fed.  723;  U,  S.  v.  Missouri,  66  F.  2d  919 ; U.  S,  ex  rel. 
McAieSter,  277  Fed.  573;  Wallace,  6 Inti.  T.  32 ; West  mo  re- 
laud,  155  U,  S.  645 ; Wbitchwich,  92  F.  2d  249 ; l\hite,  1 Inch 
T.  OS;  Wilcoxen,  1 Ind.  T.  13S;  Williams,  216  U,  S,  oS-; 
Williams,  4 Ind.  T.  587*  Wilson,  86  Fed.  573;  Wilson.  oS 
C Cls  6.  Op.  A . O.  3:34,  41*  170;  17  :134,  205-  L.  D.  Memo. 
(D,  J ,)  1:99*  227 ; 3:64;  12:289.  I,  B.  Rulings.  Memo.  SoL 
Off.,  Bee,  11.  1918;  Op,  Sol.,  Mar.  10*  1922,  May  28,  m4, 
Nov,  11,  1924*  Bee*  24,  1926,  April  12,  1927,  Aug.  1*  19^9 ; 
Memo,  sob,  Jan.  2,  1934,  Mnr,  9,  1986. 

CHINOOK,  See  also  OREGON  ; CHINOOK  AND  SAN  JUAN. 
Spec.  St.  43:SSG.  Approp.  34 :325 ; 37:518.  Gases  Hal- 
bert, 283  U.  B.  753:  Mc  Kay,  16  Fed.  Cas,  No.  88  U) ; V.  b.  v. 
Provoe  283  U.  S.  753 ; U-  S.  v,  Walkowsky,  id. ; U.  S-  ex  rel. 
Charley,  62  F.  2d  955.  . . . 

CHINOOK  & SAN  JUAN,  See  also  CHINOOK,  Approp , St, 
33  ;ii)48-  Gases  Duwamlsh,  70  O.  Cls.  53U. 

CHIPPEWA  (CHIPPEWAY).  See  also  MICHIGAN:  MINNE- 
SOTA : WISCONSIN ; BAD  RIVFR  RESERVATION ; 

BAY  MILLS  COMMUNITY;  BEAR  ISLAND;  BOIS 
FORT;  CASS  LAKE ; CHIPPEWA  INDIAN  COOPERA- 
TIVE MARKETING  ASSOCIATION ; CHIPPEWA  OF 
MICHIGAN;  CHIPPEWA  OF  MINNESOTA;  CHIP- 
PEWA OF  MISSISSIPPI  AND  LAKE  SUPERIOR;  CHIP- 
PEWA OF  SAGINAW;  CHIPPEWA  OF  WISCONSIN; 
CHIPPEWAS,  MENOMONEES,  CHIPPEWA-CREE  TRIBE 
OF  THE  ROCKY  BOY'S  RESERVATION ; CHIPPEWAYS, 
OTTAWAYS  AND  POTTAWATAMIE ; FOND  DU  LAC; 
GRAND  PORTAGE  RESERVATION;  KEWEENAW  BAY 
INDIAN  COMMUNITY  OF  THE  L’ANSE  RESERVATION; 
LA  POINTS  ; LAC  COURT  B'GREILLE  ; LAKE  SUPERIOR 
CHIPPEWA  ; LEECH  LAKE ; MILLE  LAC ; MOLE  LAKE 
BAND  ‘ RED  CLIFF ; RED  LAKE  BAND ; ROCKY  BOY 
RESERVATION;  ST.  CROIX;  TURTLE  MOUNTAIN; 
WHITE  EARTH  RESERVATION  ; WILD  RICE  INDIAN 
RESERVATION;  WlNNEBAGOSHISH,  'Texts  Many  penny, 
OIW;  Moorehead,  AI.  Per.  Brosius,  23  Case  & Com.  J39; 
Cain,  2 Minn.  L.  Rev.  177 ; Dixon,  23  Case  & Com.  712; 
Harsha*  134  N.  A . Rev.  272 ; Tydings*  23  Case  & Com.  743 ; 

9 j xi  Univ.  Studies  541.  Gov.  Pub.  63  Cong.,  3 sess-,  H. 
Doc.  1253*  H.  Doe.  1663;  70  Cong,,  1 sess.,  S.  Rep,  330,  H. 
Rep.  746;  71  Cong.,  3 sess.,  Hearings,  H.  Comm.  Ind,  An’., 
H.  R.  13527;  73  Cong.,  2 sess„  S.  Doc.  179;  74  Cong.,  1 
sess  H.  Rep.  336.  Spec.  St.  3:308,  819;  4:302;  5:680; 

10  -598-  12  *207  * 14  %370 ; 19:55,  212;  25:642;  26:24,  669; 

28:112*’  489 1 29:12,  17,  92;  31:801;  32:400;  35:169,  268,  444, 
465  1167  * 36 :330,  829*  855 ; 39 :739  : 43  :1,  819  ; 45  ;3!4,  423, 
601,  684  ; 46:1045.  1107,  1108;  47:300,  337  ; 48:254,  668,  927; 
49:312,  321*  496*  1272;  02:215,  688,  697,  1^2.  Approp.  St. 
1 -460 ; 2 r467  ; 3 :393,  517*  608 ; 4 :92,  232,  267,  BOO,  361*  890* 
394  403  432,  463,  505*  026*  610,  631,  636*  682,  705*  780  ; 5:36, 
73*158,  208,  323,  402*  493*  612,  704,  766;  9 j252*  342,  544, 
570;  10:315,  643;  11:65,  169,  273,  388, _ 431;  12:44,  221, 
512  774;  13:161,  541;  14:492*  255;  15:7,  198;  16:18,  335, 
iil';  17  :165,  437*  530;  18:146*  420;  10 :176,  271;  20 :63,  295; 
21T14,  414*  486;  22:257*  433;  23:76,  362,  446  ; 24:449; 
25:217,  980  ; 26:34,  336,  B04,  989;  27:120,  612;  28:286,  876  ; 
29:17  321;  30:62,  571*  652,  924,  1214  ; 31:221,  1058*  32:245, 
982  * 33  :189*  1048  ; 34  ;325*  634,  1015  ; 35  :8,  781 ; 30 :269*  1289  ; 
37:518,  595  ; 38:77,  208,  582;  39 :123  801,969  ;41 :3,35,  327 , 
408,  1015,  1156,  1225;  42:29,  192*  327*  487,  ^2,1174  1527  , 
43:390,  704,  753*  1141*  1313*  44:453,  934;  45  ;2,  200,  1562* 
1623;  46:90,  279,  1115;  47:91,  525,  820;  48:362;  49:176, 
1757  • 50  *213  564  ■ 52  :29l,  Priv . St,  6 :639,  913,  919 : 9 .741, 
777  701*  11*556;  12:883;  35:1620;  36:2064;  43:1097; 

45*2024:  46:1933,  1979;  48:1420;  49:2106*  2210.  Treaties 

Archives  No.  44;  7;16,  28*  49,  S7’  -l05kl12J^1,Ai?0,  |f?|' 

207  218  272*  290,  303,  315.  320,  323,  326,  491,  a03,  506, 
536,  565,  591;  8:116;  9:904,  952;  10  :1064  1109,  1172;  11:621, 
631,  633;  12:1105;  13  ;6C7,  689,  693;  15:057,  (Oj,  10. <19. 
Oases  Beaulieu.  32  App.  D,  C.  398;  Bisek,  0 F.  2d  994  ; Brown, 
265  Fed.  623;  Chippewa,  301  U.  S.  358;  Oh'PPGwa,  305  U.  S. 
479 ; Chippewa,  80  O.  Cls.  410;  Dickson,  242  0 S.  371 , Ex  p. 
Pero,  99  F.  2d  28:  Fairbanks,  223  U.  S.  215;  Fee,  16.  II  S. 
602 ; Francis,  203  U.  S.  233 ; Godfrey,  10  Fed.  Cas.  No.  5497 ; 
Grnvelle,  253  Fed.  540:  Harris,  249  Fed  41:  Hyne,  2<  C. 
Cls.  113 ; In  re  Blackbird,  109  Fed.  139 ; Johnson,  234  U.  &. 
422  ■ Jones  175  U.  S.  1 ; Bane.  246  U.  S.  110 ; Bn  Boone, 
239’tL  S.  62;  Minnesota,  185  U.  S.  873;  Morrow,  243  Fed. 
854 ; Ottawa,  42  C.  Cls.  240  ; Ottawa,  42  C.  Cls.  518 ; Pam-To- 
Pee,  187  U.  S.  371;  Pine,  186  U.  S.  279;  Prentice,  SO  Fed, 
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437 : Shepard,  40  Fed,  341;  Spalding,  1< .« * .U.  S.  304;  Thayer, 
20  C.  C1h.  737 ; U,  S,  v.  Auger,  353  Fed.  Oil ; U.  S.  v.  Bonnets. 
LM  Fed.  485;  U.  S,  v.  Cass,  240  Fed.  (il7 ; U.  S.  v.  Flvnn, 
2.7  Fed.  Cas,  No.  If, 124  ; U.  B.  v.  4H  Gallons,  93  U.  S,  188; 

U.  H.  43  Gallon!?,  108  U.  3.  491 : U.  S.  v.  4,470.72  Acres, 

27  F.  Supp.  3G7;  U.  S.  v.  Holliday,  3 Wall.  407;  U.  S,  v.  Holt, 
27<>  TJ,  S.  49;  U.  H,  v.  Joyce.  240  Fed.  010;  IT.  S.  y_  Lu  Roque. 
198  Fed.  045;  U.  S.  v.  Law,  250  Fed,  218;  U.  B.  v.  Mille, 
229  U.  S.  498;  U.  S.  v.  Minnesota,  270  U.  S,  131*  TJ.  H.  v. 
Raich©,  31  F.  2d  024;  U.  & v.  Spaeth,  24  F,  Hupp.  4U0;  TJ,  S. 

V.  Thomas,  47  Fed.  488 ; U.  S.  v.  Waller,  243  U,  S.  452 ; U.  S. 
T.  Walters,  17  F.  2d  116;  U,  S.  v.  Wirt,  2S  Fed.  Cas,  No. 
30745;  U.  S.  ex  rel,  Coburn,  IS  F.  2d  822;  U.  S.  ex  rel. 
Del  ling,  18  Fed.  822;  IT,  S.  os  rel,  Kadrie,  SO  F.  2d  039; 
Wes  fling,  60  F.  2d  393;  Wisconsin,  201  U.  S,  202  ; Woodbury. 
170  Fed,  302.  Op . A.  O.  3*206;  7:746;  19:710*  25:410; 
29:455:  31  :95,  L.  D.  Memo . (O.  J.)  12  :L  I.  D.  Rulings  9 
D.  D,  392,  Sept,  23,  1389  ; 15  L.  D.  104,  July  25,  1S92  ; 26  L.  D. 
44,  Jan.  17.  1S9S ; 29  L.  D,  332,  Aug.  25,  1S99 ; 29  L.  D.  408, 
Jan.  IS,  1900;  3 5 L.  D.  143,  Sept.  7,  3900;  44  D,  D.  524, 
Jan.  15,  1916;  44  L,  D.  531,  Jan,  29,  1910 ; Op-  Sal.,  Oct.  29, 
1923,  April  19,  1924;  Memo.  Sol.  Off.,  Feb.  15,  3932,  Oct.  IS. 
3932;  Memo.  Sol.  Jan,,  1935,  April  8,  1933;  Op.  Sol.,  July  10, 
1934,  Aug,  3,  1984;  Memo.  Sol.,  Aug.  8,  1034,  Dec.  IS,  1934, 
Mar.  24,  1930  ; Op.  SoL,  June  30,  1936  -f  Memo,  Sol.,  Dec.  19, 
1936,  Jan.  26,  1037.  Mar.  15,  1037,  Mav  1,  1937  ■ Memo.  Sol. 
Off.,  June  6,  103S,  June  25,  103S. 

CHIPPEWA,  BOIS  FORTH  See  also  CHIPPEWA;  ROIS 
FORTE.  Spec.  St.  36:582.  Approp.  St.  10:680;  1S:14G} 
420 ; 22  :G3,  Treaties  10  :1109.  Case*  Pond,  58  Fed.  448, 
CHIPPEWA-CREE  TRIBE  OF  THE  ROCKY  BOY’S  RESER- 
VATION. See  also  CHIPPEWA;  OREE  ; ROCKY  BOY'S 
RESERVATION.  T,  D,  Rulings  Memo.  Sol.,  July  16,  1937. 
Const.  Not,  23.  1935.  Charter  July  27,  3036, 

CHIPPEWA,  FOND  DU  LAC,  See  also  CHIPPEWA;  FONL 
DU  LAO.  Approp , St.  27  ;120;  30:62.  I.  D.  Rulings  Op.  Sol, 
Oct,  27,  1924,  Dee.  13,  1934. 

CHIPPEWA.  LAC  DU  FLAMBEAU.  See  also  CHIPPEWA; 
LAC  DU  FLAMBEAU.  Spec.  St.  43:132.  I.  D.  Rulings 
Memo,  Sol.  Off.,  June  6,  1938  ; Memo.  Sol.,  Nov.  18,  1938. 
CHIPPEWA,  LAKE,  See  also  CHIPPEWA  OF  LAKE  SUPE- 
RIOR. Approp , St.  10:181. 

CHIPPEWA  OF  LAKE  SUPERIOR,  WISCONSIN.  See  also 
CHIPPEWA;  CHIPPEWA,  LAKE;  CHIPPEWA  OF 
SFSSrPFI  AND  LAKE  SUPERIOR.  Spec.  St.  28:970; 
32:795;  47:169.  Approp.  St.  9:382;  10:686  ; 32:44,  221,  512, 
774;  13:161,  541;  18:133,  146,  420;  22:68  ; 28:362;  26:989; 
27  :120,  612 ; 28  :2S6 ; 30  :02,  571,  024  ; 40  ;561.  Cases  Hart- 
man, 76  Fed.  157;  Prentice,  43  Fed.  270;  Prentice,  113  U.  S. 
435:  Starr,  20S  U.  S,  527;  U.  S.  v.  First,  234  U,  S.  245; 
IT,  S,  v,  Stearns,  245  XL  S,  436;  Velina,  245  Fed.  411. 
CHIPPEWA  OF  MICHIGAN.  See  also  MICHIGAN'  CHIP- 
PEWA. Spec.  St.  18  :516 ; 43  ;137. 

CHIPPEWA,  MILLE  LAO,  See  also  CHIPPEWA  ; MILLE  LAC, 
Spec.  St.  35:619.  Cases  Mille,  46  C.  Cls,  424.  I.  D,  Rulings 
5 L.  D.  541,  April  4,  1887. 

CHIPPEWA,  MINNESOTA.  See  also  MINNESOTA;  OITTP 
PEWA.  Spec.  St.  29:17,  245,  592.  702;  39:846;  40:1055, 
1321;  42:221;  43:95,  798,  816,  SIS,  819.  1052;  44:77,  555,  763, 
883 ; 45:986:  46:54;  47:49,  773;  48:979,  980;  49:1826.  Ap- 
prop. St.  12  :512  : 20  :115  : 29  ;17  ; 30  :62  ; 43  :33,  1141 ; 46 :1552 ; 
47:820.  Priv.  St.  17:739.  Treaties  12:1249.  Cams  Chip- 
pewa, 80  0.  Gls.  410;  Chippewa,  305  U,  S,  479;  Chippewa, 
307  U.  S.  1;  Morrison,  2G6  U,  S,  481:  Naganab,  202  TJ.  S. 
473;  Work,  18  F.  2d  820.  I.  D.  Butinas  Op.  Sol.,  May  81, 
1924,  June  17,  1924,  Nov.  6,  1924,  Dec,  13,  1934 ; Memo.  Sol., 
Aug.  27,  1930;  Memo.  Sol.  Off.,  Oet.  28,  1935;  Op.  Sol.,  Feb. 
19,  1938.  Const.  July  24,  1936.  Charter  Nor,  13.  1937. 
CHIPPEWA  OF  MISSISSIPPI.  See  also  MISSISSIPPI: 
CHIPPEWA;  CHIPPEWA  OF  MISSISSIPPI  AND  LAKE 
SUPERIOR.  Spec,  St.  IS  :31 ; 47:808.  Approp.  St  5:298, 
402,  417 ; 9 :382,  544,  574  ; JO  :41 ; 12  :44.  221,  512.  774 ; 13 ;101, 
641;  18:146,  420;  22:68;  30:62,  571;  40:561.  Treaties 
10  :1165  ; 12  :1249.  Cases  Mille,  46  G Gls,  424  ; Naganab,  202 
TJ.  S.  473;  Oakes,  172  Fed.  305;  Prentice,  43  Fed.  270;  Pren- 
tice, 113  U.  S.  435 ; U.  S.  v.  First,  234  U.  S.  245 ; U.  S.  v. 
Heyfron,  138  Fed.  968.  /.  D.  Rulings  16  L.  D.  427,  April  1, 
3893. 

CHIPPEWA  OF  MISSISSIPPI  AND  LAKE  SUFERIOR.  See 
also  MISSISSIPPI;  CHIPPEWA.  Spec.  St.  34:1217.  An- 
prop.  St.  9:20,  132,  252,  382,  544,  574;  10:41,  226,  315,  680; 


I 30:62.  Cases  Fond,  34  0.  Cls.  426;  Hitchcock,  22  App  D.  C. 
275;  Minnesota,  305  U.  S.  382. 

CHIPPEWA,  PEMBINA  BAND.  See  also  CHIPPEWA;  RED 
LAKE  ; MINNESOTA.  Approp.  St  22  :257 ; 23 :362 ; 26  -989 ; 
27:612;  23:286;  30:62,  571.  924.  Treaties  13:007.  Cases 
U-  S.  v.  Le  Bris,  121  U-  S.  27S,  I.  D.  Rulings  Op.  Sol.,  June 
30.  1936. 

CHIPPEWA,  PIT-LA GF1^  BAND.  See  also  CHIPPEWA ; MIN- 
NESOTA. Gov.  Pi  71  Cong.,  2 soss.,  H,  li.  1669.  Spec.  St. 
46  ;3487.  Approp , St.  9 ;252;  544  ; 18  :146.  420 ; 22  :257. 
CHIPPEWA,  RED  CLIFF.  See  also  CHIPPEWA ; RED  CLIFF. 

J.  JJ.  Rulings  Memo.  Sol.,  Oct  5,  1D3G. 

CHIPPEWA  RED  LAKE.  See  also  CHIPPEWA ; RED  LAKE, 
Spec.  St.  31 :134 : 49  :444,  Approp,  St.  22  :257 : 23  .*362 ; 26  .‘989  ; 
27  :612:  28  *286  ; 30  ;62,  571,  924.  Treaties  13  :GG7.  I.  D.  Rul- 
ings Memo.  Sol.,  Dee,  26, 1935' ; Op.  Sol.,  Juno  30, 1936,  Fob.  19, 
1938,  Aug.  1,  1938. 

CHIPPEWA  OF  SAGINAW,  See  also  CHIPPEWA  ; SAGINAW. 
Approp . St.  5 :298,  402,  417;  0:20,  132,  252,  382,  544,  574; 
10:43*  226,  315,  686,  priv.  St.  9 :777 ; 12  :843.  Treaties  7 :52S, 

CHIPPEWA  OF  WISCONSIN  See  also  W ISCONSIN ; CHIP- 
PEWA. Spec.  St.  49:1049, 

CHIPPEWA  INDIAN  COOPERATIVE  MARKETING  ASSO- 
CIATION See  CHIPPEWA.  Spec . St.  49  *654. 

CHIPPEWA,  MENOMINEES,  WINNEBAGOKS.  See  also  CHIP- 
PEWA ; MENOMINEE;  WINNEBAGO;  WISCONSIN. 
Approp.  St.  4:780;  5:36,  15S.  298,  323,  402.  417,  493,  704 
706;  9:20,  332,  252,  382,  544,  574:  10:15,  41,  226,  315  086* 
11 :273  ; 12  :44t  221,  512,  774 ; 13  :l6l,  541 ; 14  ;402. 
OHIPPEWAYS,  OTTAWAYS  & PATTAWATAMIE.  See  also 
CHIPPEWA;  OTTAWA:  POTAWATOM1B.  Approp.  St. 
4 :G16,  6S2,  770 ; 5 ;36,  10S,  298,  323,  402,  417,  493,  704,  7G0 ; 
9 :20,  132  ; 12 :44.  Treaties  7 :431. 

OIIITIMACHA.  See  LOUISIANA  ; OHETTIMANCHL 
CHO-BAH-AH-BISH  (CHOBAABISH).  See  WASHINGTON. 
CHOCTAW.  See  also  OKLAHOMA;  CHOCTAW  OF  MISSIS- 
SIPPI ; CHOCTAW  AND  CHICKASAW  ; FIVE  CIVILIZED 
TRIBES,  Teccts  Manypenny,  OIW.  Per  James  12  J H 
Univ.  Studies  467.  Gov.  Pub,  71  Cong.,  3 Sess.,  H Doe  819; 
75  Cong.,  3 sess.,  H.  Rep,  2233,  Spec,  St.  2 *83,  220,  479  ; 3 *461, 
GSb\  690:  4:40,  95,  188,  302,  464,  653;  5*180,  211f  251,  513* 
9:114,  473;  10:121,  349,  030,  704;  11:200,  248,  314;  18:476 
21:504;  24:76;  25  ;1S4,  884  ; 26:640;  27:747;  28:502;  29:13, 
40 ; 30 :405  ; 31 :657 ; 33  :240  ; 35 :444  ; 37 :1S!) ; 39 :870  : 40 :433  ; 
45:737;  50:810;  52:347.  Approp,  St.  2:105,  467;  3:315,  393, 
6&3,  749  ; 4:92,  181,  214,  470,  528,  016,  619,  031,  836,  GS2-  705 
7S0;  5:36,  73,  158,  402,  417,  493,  612,  681,  704,  766;  9 :342; 
18:402;  30:1074  ; 40:561;  41:3,  40S  ; 42:552,  1174;  48-672, 
753,  1141;  44:841,  934  ; 45:1502;  43:791,  984;  02*007,  Priv. 
St.  6:143,  207,  521,  581,  590,  607,  G14,  633,  671,  769,  S5G; 
9:735,  742,  799;  10:752;  11:538;  33:1664;  34:2415;  49:2105, 
2246.  Treaties  7 :21,  66,  80,  95,  98,  234,  811,  417,  833,  474,  533  ; 
11 :611 ; 14 :769.  Cases  Ansley,  5 Ind.  T.  503  ; Atoka,  3 Ind. 
T.  189;  Arnold,  4 F,  2d  838;  Atoka,  104  Fed,  471;  Ayres,  44 
O.  Cls.  48 ; Ayres,  42  C,  Cls.  3S5 ; Ballinger,  216  U.  S.  240 ; 
Barton,  4 Ind.  T.  260;  Baze,  24  F.  Supp,  S06;  Blacker,  6 Ind. 

T.  482 ; BlundelL,  267  U.  S.  373 ; Brader,  246  U.  3.  S3 : Brown. 

2 Ind.  T.  329;  Bruner,  4 tad.  T.  580;  Carpenter,  280  U.  S. 
363 ; Castell,  4 Ind.  T.  1 ; Central,  283  Fed.  368 : Cherokee,  135 

U.  S.  041 ; Chickasaw,  193  U.  S.  115 ; Chickasaw,  75  C.  Cls.  426 ; 
Choctaw,  75  C.  Gls.  494 ; Choctaw,  Si  C.  CIS.  63 ; Choctaw, 
235  U.  S.  292 ; Choctaw,  119  U,  S.  1 ; Choctaw,  19  C.  Cls.  243; 
Choctaw,  21  C.  Cls.  59;  Choctaw,  81  C.  Cls.  1;  Choctaw, 
83  a Cl B,  49;  Choctaw,  §3  0,  Gls.  140;  Choctaw',  6 Ind.  T. 
515;  Choctaw,  4 Ind.  T.  36;  Dukes,  5 Ind.  T.  145;  Ellis,  118 
Fed.  430;  Ex  p,  Reynolds,  20  Fed.  Cas.  No.  11719;  Fisk,  166 
Fed.  744 ; Fleming,  215  U.  S,  56 ; Fraer,  125  Fed.  280 ; Frank- 
lin, 233  U.  S.  269;  Gaines,  9 How,  356;  Garland’s,  256  TJ  S. 
439 ; Garland’s,  272  U.  S.  728 ; Gleason,  224  U.  S.  679 ; Glo'nn, 
105  F.  2d  398 ; Gowen,  50  Fed.  973 ; Hampton,  4 Ind.  T 503 ; 
Harris,  181  Fed,  712;  Hayes,  168  Fed-  221;  Hill,  242  U.  S 
361;  Holmes,  33  F.  2d  688;  Holmes,  53  F.  2d  960*  Howell  5 
Ind.  T,  713 ; Ikard,  4 Ind*  T,  314 ; In  re  Puff's,  7 Ind.  T 59  - 
Jackson,  297  Fed.  549;  Joines,  4 Ind.  T.  556 ; Kelly,  1 Ind.  T. 
184  ; Leftridge,  6 Ind.  T.  305  ; Lucas,  163  U.  S-  G12  - Lanham 
244  TJ.  S.  582;  Ledbetter,  23  F.  2d  Si*  Ligon,  164  Fed  070; 
Langes t,  276  U-  S.  69;  McCalib,  83  C.  Cls.  79;  McCurtnin,  1 
Ind.  T.  107 : MeMurray,  62  O,  Cis.  453 : McKee.  253  Fed,  546 ; 
Mullen,  250  U.  S.  590;  Mullen.  234  TL  S,  192;  Pell.  45  G Cls. 
154;  Porter,  7 Ind.  T.  616;  Reynolds,  4 Ind.  T.  679;  Riddle, 
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5S  Fed.  400 ; Robinson,  2 Ind.  T.  509;  St,  Louis,  49  Fed  440; 
Selma  p,  210  Fed*  803;  Sou rhwos tern,  1SD  XL  S.  499;  Stanch 
1DV,  59  Fed.  830;  Swirmoy,  5 Ind.  T.  12;  Taylor,  7 How,  572 ; 
Tuylor,  7 1ml.  T.  606;  TlicbO,  66  Fed,  372;  Thompson,  4 Ind. 

T.  412 ; Turner,  4 Ind.  T.  600;  Tye,  2 Ind.  T.  113;  U.  S.  v. 
Choctaw,  170  U-  S.  494;  U-  S.  v.  Choctaw,  38  O.  Cls.  5uS; 

U.  8.  v.  Dowdeo,  220  Fed.  277 ; U.  8.  v.  Dunn,  288  Fed.  luS ; 
U.  K.  v.  Eastern.  GG  F.  2d  923 : XL  8.  v.  FOGShe,  225  Fed.  521 ; 
U.  S.  v.  Haddock,  21  F,  2d  105;  U.  3.  v,  Lee,  24  F.  Supp. 
Sll ; U.  3,  v.  MeMumiy,  1S1  Fed,  723 ; U-  S,  v.  Marshall,  210 
Fed.  595;  U.  S.  v.  Martin,  40  F.  2d  836;  U.  8.  v.  Missouri, 
60  F.  2d  919 : U,  S.  v.  Richards,  27  F-  2d  284  * lb  3.  v.  Tiger, 
19  F.  2d  35 ; XL  S.  ex  rol.  McAlester,  77  Fed*  573 ; U.  S.  ex  rel. 
Sykes,  23S  Fed.  520 ; Walker,  204  U.  S.  302 ; Walker,  1 Ind.  T. 
191 ; Wallace,  204  U,  S.  415  ; Ward.  253  U,  B.  17  ; Whitchurch, 
92  F.  2d  249;  Williams,  239  U,  S.  414;  Williams,  21S  Fed. 
797;  Williams,  4 Inch  T,  5S7 ; Wilson,  6 Wall,  S3;  Winton, 
255  U.  S.  373;  Wright,  158  U.  8,  232.  Op . A.  G.  2 *462,  465, 
093;  3 :4S,  100,  107,  113,  305,  408,  467,  517;  4:45,  107,  344, 
346.  452,  513;  5:251;  12:208,  516*  18:354,  546;  17:134,  265; 
18:242,  488;  19:400,  179;  24:680;  26:127;  28:568;  35:251. 
b.  I),  Memo,  (D.  J.)  1:99,  227;  10  *304.  /.  D.  Rulings  Memo. 
Sol.,  Dec.  11,  1918;  Op.  Sol.,  May  2S,  1924,  Dec.  24,  1926, 
April  12,  1927,  Aug.  1,  1929;  Memo.  Sol.  Off.,  Jan.  2,  1034; 
Memo.  Sol.,  Aug.  81,  1936.  May  14,  193S. 

CHOCTAW  OF  MISSISSIPPI.  See  also  CHOCTAW;  CHOC- 
TAW AND  CHICKASAW.  Per,  Houghton,  19  Calif.  L.  Rev. 
507.  Gov,  Pub.  71  Cong,  3 s es§„  Hearings,  H.  Commn.  Ind. 
Ait,  S.  2134.  Approp,  St,  30 :02  ; 41 :3,  1225 ; 42  :104S ; 43  :390, 
704,  1141,  1313;  44:453;  46:279,  1115.  Priv . St.  48:1467. 
Cases  Heard,  4 Ind.  T.  314.  B.  D.  Memo.  (D.  J.)  12:73.  J.  D. 
Rulings  Op.  Sol.,  Jan.  14,  1038. 

CHOCTAW  AND  CHICKASAW.  See  also  CHOCTAW  ; CHICK 
ASAW ; CHOCTAW  OF  MISSISSIPPI ; OKLAHOMA. 
Texts  Bledsoe,  ILL.  Gov.  Pub,  60  Cong,  1 sessM  B,  Doc* 
483  ; CD  Cong.,  1 sess.,  H,  Rep.  192;  60  Cong.,  2 sess.,  S.  Rep. 
207;  72  Cong.,  1 scss..  Hearings,  S.  Comm.  Ind,  Ail.,  S.  2268, 
Hearings,  S.  Comm.  Ind.  Aft,  H.  R,  6303,  Hearings,  H. 
Comm.  Ind.  Aft,  II.  IL  6852,  Spec,  St,  15:177;  22:181; 
25:162;  27:753*  30:316;  32:90,  177;  33:544,  571;  36:832; 
37:07,  78,  1007;  38:707:  30:806:  40:1585;  41:1105,  1107; 
43  :1SS,  537,  1612  * 44  :1370 ; 46  :385,  788.  Approp.  St.  4 ;682  ; 
18:204;  32:1031;  47:520.  Priv . St.  39:1470;  42:1569; 

48 :1467.  Treaties  7:56  ; 10  T116  ; 11  *573,  611.  Oases  Davis, 
5 Ind.  T.  47;  Davies,  5 Ind.  T.  50*  Dawes,  5 Ind.  T.  53; 
Dukes,  4 Ind.  T.  156.  Op.  A.  G,  3:591;  7:142,  174;  8:300; 
18  :34  ; 10 :3S9  ; 25  :152,  320,  460  ; 29 :131 ; 80  :259  ; 36  :473. 
L D.  Memo.  (D.  J.)  3:490;  7:87;  12:10.  I.  D.  Rulings  Op. 
Sol.,  April  5,  1922,  Nov.  19,  1928, 

CHRISTIAN  INDIANS.  Spce.  St.  11:312,  Approp.  St.  4:181, 
526,  616,  682,  780;  5:36,  158,  208,  323,  402,  493,  704,  7 66; 
9:20,  132.  252,  882,  544,  574;  10:41,  226,  315,  686;  11:65; 
12:774;  15:198;  10:044:  30:62. 

CITIZEN  BAND  OF  FOTAWATQMI  INDIANS  OF  OKLA- 
HOMA. See  also  OKLAHOMA  ; pOTAW ATOMIE.  Const, 
Dee.  12,  1938. 

CLALLAM,  See  also  WASHINGTON ; S’KLALLAM.  Approp 
Si.  43  :1102  ; 44  :1G1  ; 45  :1023  ; 46  :9G.  /.  D.  Rulings  Memo, 
Sol.  Off-  June  25,  1038, 

CLEAR  LAKE.  See  CALIFORNIA* 

CLATSOP  (CHINOOK).  See  also  OREGON,  Approp . Si. 
33  T048,  Cases  U,  S-  v.  Wirt,  28  Fed,  Cas,  No,  16745;  U.  S. 
v.  ex  rel.  Charley,  62  F,  2d  95a, 

COAST  RANGE  RESERVATION.  See  also  OREGON.  Spec. 
St.  49  ,801, 

COCHITl  PUEBLO.  See  NEW  MEXICO ; PUEBLO. 

COEUR  D'ALENE.  See  also  IDAHO;  PEND  D OREILLE ; 
SALISH,  Spee.  Si.  25:160;  34:1229;  35:50,  626;  37:85, 
1025.  Approp.  St,  20:63;  24:449;  25:980;  26:336,  989; 
27:120,  612;  28:286,  876;  29:321;  80:62,  571,  924;  31:221, 
1058:  32:245,  982;  33:189.  1048  ; 34:325,  1015;  35:70,  781; 
36:202.  269,  774:  37:518;  38:559;  39:123,  069;  40:501;  41:3, 
40S,  1225  ; 42  :552,  1174  ; 43  ;390,  704,  1141,  1313 ; 44  :458,  D34  ; 
45:200,  1562.  1623:  46:270,  1115;  47:91.  Oases  Eugene,  274 
Fed.  47  ; Gibson,  131  Fed.  39;  Louie,  254  U.  S.  548;  Swendig, 
265  U.  S.  322 ; U.  S.  v.  Benewah,  290  Fed.  628;  U.  S.  v.  Saun- 
ders, 96  Fed.  26S.  /.  D.  Rulings  On.  Sol.,  Aug.  18.  1932. 

COLORADO.  See  also  GRAND  RIVER;  GRAND  RIVER  AND 
UINTAH;  MUACHE  * MOACHES  * SOUTHERN  UTE 
TRIBE  OF  THE  SOUTHERN  UTE  RESERVATION ; 
TABEGUACHE,  MUACHE,  CAPOTE,  WEEMINUCHE, 
TAMPA,  GRAND  RIVER  AND  UINTAH  BANDS  OF 
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VTBS;  UNCOMPAHGRE;  UTE;  WEEMINUCHES.  Ap- 
prop. St.  17:165,  437;  18  T4G,  402,  420;  19:170,  271;  20:63, 
295 ; 21 :114,  485. 

COLORADO  RIVER  INDIAN  TRIBES  OF  THE  COLORADO 
RIVER  RESERVATION.  See  also  ARIZONA;  CALI- 
FORNIA; MOJAVE ; MOJARIS;  YUMA.  Spec.  St. 
35  :43 ; 30  :S79 ; 47  :835.  Appro*.  St.  14 :492  ; 17 :165 ; 19  :363  ; 
20:63;  21:114;  23  :76;  24:449;  25:217,  9S0;  26:336,  989; 
35  :70 ; 86  ;2GD  ; 37 :51S  ; 88  :77,  582 ; 39  :X23,  969  ; 40 :561 ; 41  ;3, 
35,  408,  1225;  42:552,  1154,  1174;  43:390,  704,  1141;  44:453, 
934;  45:200,  1562;  46:90,  279,  1115;  47:15,  91,  820;  48:362; 
49:176,  1757;  50:213;  52:291.  I.  D,  Rulings  Irrigation 
Memo.  April  21,  1927;  Memo.  Sol.,  Sept.  13,  1985.  Const. 
Aug,  13,  1937, 

COLUMBIA  RESERVATION.  See  also  WASHINGTON ; CO- 
LUMBIA AND  COLVILLE;  COLVILLE,  Spec.  Si,  34:55, 
034,  2333;  43:133,  357.  Approp . St.  33:1048.  Cases  Starr, 
227  U.  S.  613 ; U.  S.  v.  Moore,  161  Fed.  518.  I.  D,  Rulings  16 
L,  D.  151,  Jan.  6,  1893;  32  L.  D.  568,  April  25,  1904  ; 40 
L.  B.  212,  May  23,  1911. 

COLUMBIA  & COLVILLE.  See  also  WASHINGTON ; COLUM= 
BIA.  Approp.  St,  23:76,  362;  24:449;  25  '217,  980;  20:336, 
989;  27:120,  612;  28:286,  S76;  29:321;  30:62,  571,  924. 
COLVILLE.  See  also  WASHINGTON;  COLUMBIA  RESER- 
VATION; SPOKANE.  Spec.  St.  26:102;  29*44;  30:430; 
32:803;  38 :567  ; 34:55,  SO,  2829  ; 30:855;  37:197,  594,  634 ; 
38:111;  39:672;  40:440;  41:535;  42:507  ; 43:133;  44:558; 
47  ;334,  Approp.  St,  20:63  ; 21:114,  485  ; 23:76;  24:440; 
25:217,  9SO ; 26:336;  28:286,  876;  29:267;  29:321;  30:571; 
31:221,  280,  1QD8*  32:240,  982;  33 :1S9,  104S ; 34:325,  1015; 
35:781*  36:269*  37:518,  590,  912;  38:77;  39:14,  123,  696; 
40:2,  821;  41:3,  403,  1156,  1225*  42:192,  552,  1174;  48:390, 
704,  1141,  1313;  44:161,  403,  934,  1250;  45:2,  200,  8S3,  1562, 
1623 ; 46 :279,  1115 ; 47 :91,  S20  ; 48 :362 ; 49  *176,  1707  ; 50  *564  ; 
52  :291,  Priv.  St,  43  :1362,  1563.  Cases  Blackfeet,  81  C,  Cls, 
101;  Butler,  43  C,  Cls.  497;  Colima,  73  Fed.  735;  Dull,  222 
Fed.  471;  Gordon,  34  App.  D.  C.  508;  La  Ghapelle,  623  Fed. 
545;  McFadden,  87  Fed.  154;  Mason,  302  U.  S.  186;  Starr, 
227  U.  S.  613 ; U.  S.  v.  Ferry,  24  F.  Supp,  399 ; U.  S.  v.  Four 
Sour-Mash,  90  Fed.  720;  U.  S.  v.  Gardner,  183  Fed,  2S5; 
U.  S.  v.  Harris,  100  F.  2d  268;  U.  S.  v.  Iieyfron,  133  Fed. 
964;  U,  S,  v.  Moore,  161  Fed,  513;  U.  S,  v.  Pelican,  232  U.  S. 
442,  1,  B.  RitVngs  32  L.  D.  568,  April  25,  1904  ; 35  L,  D. 

220,  Oct.  6,  1906;  89  L,  D,  44,  June  24,  1910;  40  L.  D.  212, 
May  28,  1911:  45  L.  D.  68,  Nov.  24,  1916;  50  L.  D , Dec, 
24,  1024 ; Op.  Sol.,  Dec.  24.  1924 ; Memo.  Sol.,  July  8,  1933 ; 
Op.  Sol,,  Dec.  13,  1935;  Memo.  Sol.  Off.,  Jan.  17,  1936. 
COMANCHE.  See  also  OKLAHOMA;  APACHE,  KIOWA, 
COMANCHE;  APACHE,  KIOWA,  COMANCHE,  WICHITA  ; 
ARAPAHOE,  CHEYENNE.  APACHE,  KIOWA,  COMAN- 
CHE AND  WICHITA;  CADDO;  CHEYENNE.  ARAPA- 
HOE, KIOWA  AND  COMANCHE;  COMANCHE,  APACHE; 
COMANCHE  AND  KIOWA;  COMANCHE,  KIOWA  AND 
APACHE;  COMANCHE,  KIOWA,  AND  APACHE  OF 
THE  ARKANSAS  RIVER.  Texts  Manypenny,  OIW. 
Per.  Brown,  39  Yale  L.  J.  307,  Spec.  St.  9:203;  13:323; 
22:47;  29:529;  31:672;  1093;  39:1199;  40  T31S ; 43 :1573 ; 
44:762;  45:492,  986;  47:39;  48:501.  Approp.  St.  4:780; 
5:298,  493,  612,  704;  10:315;  11:169;  16:291;  17:5;  20:410; 
21:67,  414;  22*7;  23:362;  26:504;  30:105,  652  ; 31:280,  727; 
32:552,  1031;  33:894,  1048,  1214;  34:325;  35:478;  45:2, 
200;  48:984.  Priv.  St.  6 *466;  17:732;  21  :549,  640;  30:1563, 
Treaties  7:474,  533  ; 9:844;  I0:lt)13;  14:717;  15:581,  Cases 
Abrew,  37  C.  Cls.  510 ; Ball,  161  U.  S.  72 ; Brown,  82  C,  Ois. 
432;  Byrd,  44  C.  Cls.  498:  Friend,  29  G Cls,  425;  Gnmel, 
31  C.  Cls,  321;  Gorham,  29  C.  Cls.  97;  Gossett,  31  O,  Cls. 
325 ; Hayes,  44  C.  Cls.  493 ; Light,  10  Qkla*  732 ; Lone,  187 
U.  S.  553;  McKee,  33  C.  Cls.  99;  Morten,  46  C.  Cls.  372; 
Murray,  46  C.  Cls,  101;  Oklahoma,  25S  XJ.  S.  574;  Price,  2S 
0.  Cls.  422  ; U S.  v.  Andrews,  179  U.  S-  96;  XJ.  S v.  Board,  6 
F.  Supp.  401 ; U.  S,  v,  Gorham,  165  U-  S.  316 ; U,  S.  v.  Loving, 
34  Fed.  715;  U.  S,  v,  Myers,  206  Fed.  387;  XJ.  3,  v.  Rowell, 
243  U.  S.  464;  Weston,  29  C.  Cls.  420;  Wynn,  29  O*  Cls,  15, 
Op.  A.  G.  18:285,  I.  B.  Rulings  Op.  Sol.,  Mar.  10,  1922, 
Aug.  14.  1926. 

COMANCHE  (TEX4S)  AND  APACHE.  See  also  APACHE; 

COMANCHE  ; TEXAS.  Approp . St.  10 :686. 

COMANCHE  & KIOWAY  (KIOWA).  See  also  COMANCHE; 

KIOWA;  OKLAHOMA.  Approp , St.  14:255.  492. 
COMANCHE,  KIOWA,  AND  APACHE  OF  THE  ARKANSAS 
RIVER.  See  also  APACHE ; COMANCHE ; KTOWA ; 
OKLAHOMA.  Approp.  St.  10  :4i,  815,  686 ; 11 :65,  169,  278, 
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38S;  12:44,  221,  512,  774;  13:161,  541;  14:462;  31:1010, 
COMANCHE,  KIOWA  AND  APACHE.  See  also  APACHE: 
COMANCHE;  COMANCHE,  KIOWA,  APACHE  OF  THE 
ARKANSAS  RIVER;  KIOWA;  OKLAHOMA.  Spec.  St. 
32 :03 : 44  :1869.  A pprop.  St . 31  *1010. 

CONFEDERATED  PEORIA.  See  PEORIA;  KASKASKIA; 

PIANKESHAW;  QUAD  AW;  SENECA;  WEA. 
CONFEDERATED  SALISTI  AND  KOOTENAI  TRIBES  OF 
THE  FLATHEAD  RESERVATION.  See  also  MONTANA  ; 
FLATHEAD;  KOOTENAI;  SALXSH.  Approp.  St.  52:291 
Const.  Oct.  26,  1935.  Charter  Avrti  21,  1936, 
CONFEDERATED  TRIBES  OF  THE  GRANDE  RONDE  COM- 
MUNITY, See  OREGON ; GRANDE  RONDE  COMMUNITY, 
CONFEDERATED  TRIBES  OF  THE  WARM  SPRINGS 
RESERVATION,  See  OREGON;  WARM  SPRINGS. 
CONNECTICUT.  See  also  NARRAGANSETT ; PEQUOT.  Per . 
Varney,  13  Green  Bag  399. 

COOS  BAY,  See  also  OREGON;  KALAWATSET;  UMPQUA. 

Spec.  St.  45:1256;  47:307;  49:801. 

CORNPLANTER  RESERVATION.  See  also  NEW  YORE ; 
PENNSYLVANIA  ; SENECA,  I.  D.  Rulings  Memo,  Sol.,  May 
24,  1937, 

COSNEJO,  See  ARIZONA;  MOJAVE;  NAVAJO.  Gases  Bar- 
row, 30  0.  CIS-  54. 

COVELO  INDIAN  COMMUNITY  OF  THE  ROUND  VALLEY 
INDIAN  RESERVATION.  See  also  ROUND  VALLEY 
RESERVATION,  Const.  Dee.  16,  1936.  Charter  Nov,  6, 
1937. 

COW  CREEK.  See  also  OREGON;  GALEESE  CREEK; 

UMPQUA,  Priv.  St.  27*773.  Treaties  10:1125. 

COWLITZ,  See  also  WASHINGTON;  CHE  HALTS.  Gases  Hal- 
bert, 233  TJ.  S.  753 ; U.  S.  v.  Proven,  283  U-  S,  753 ; U.  S,  v. 
Seufcrt.  252  Fed.  51 ; U.  S.  ox  rel.  Charley*  62  F.  2d  955, 
CRAIG  COMMUNITY  ASSOCIATION  OF  CRAIG,  ALASKA 
(THLINGIT).  See  also  ALASKA;  THLINGIT.  Const. 
Oct,  8,  1938,  Charter  Get.  8,  1938. 

CREE.  See  also  MONTANA;  CHIPPEWA;  TURTLE  MOUN- 
TAIN* Spec.  St  29:117.  Treaties  11  *657, 

CREEK,  See  also  OKLAHOMA;  APPALACHICOLA ; FIVE 
CIVILIZED  TRIBES;  KIALIGEE;  MUSCOGEE ; SEMI- 
NOLE. Texts  Bledsoe,  ILL ; Kent,  CAL ; McLaughlin,  CHU  ; 
Manypenny,  Q1W,  Per.  Gates,  21  Am.  J.  Soc,  Sci.  112 ; 
Hagan,  23  Case  & Com,  735;  James,  12  J.  H.  Univ.  Studies 
407,  Spec.  St  3 :228,  374,  380,  461,  484,  485,  517 ; 4 :187,  433, 
721 ; 720  ; 5 :1S0,  250,  397,  504,  506  ; 6 :441 ; 9 ;344  ; 10  ;349,  630 ; 
17:026;  18:29;  22:301;  25:757;  26:14,  659,  749;  27:281; 
28:693;  29  :502;  30:495,  567;  31:861:  32:399,  500;  35:553; 
87  :122  ; 39  :1199 ; 43  :139  : 45  :044  ; 52  :752.  Approp.  St.  1 :503  ; 

2 :66,  108,  407 ; 3 :378,  418,  4S0,  633,  74S ; 4 *36,  37,  92,  181, 
191,  257,  267,  BOO,  315,  348,  397,  470,  526,  528,  532,  616,  036, 
682,  705,  780 ; 5:17,  33,  30,  73,  148,  158,  402,  417,  493,  612, 
704,  706 ; 9 ;284  ; 10 :214,  570 ; 11 :409 ; 10  :B11 ; 17 :122  ; 18  :402  ; 
23  :194,  44Q  : 25  :565  : 48  ;9S4,  1021.  Priv , St.  6 :103,  171,  191, 
213,  278,  297,  322,  323,  342,  428,  465,  472,  530,  588,  592,  597,  622, 
640,  677,  678,  689,  759,  788,  792,  813,  822,  849,  855,  913,  928 ; 
9:859,  678,  708,  705;  10:734,  793,  810,  842;  11:483,  538,  547; 
12:840;  22:755;  25;1131?  20jll73,  3205,  1231,  1232,  1249, 
1332,  1833,  1336,  1358,  1359,  1377,  1378,  1379,  1398,  1401,  1420, 
1423;  27:769,  817  ; 28:1025;  30:1416,  1437.  1457.  1501,  1586; 
31  :160G,  1686,  1703 : 32:1294, 1352,  1395,  1493,  1497,  1514. 1526, 
1600,  1607,  1696,  1730 ; 33  *1353,  1398,  1402,  1407,  1496,  1497, 
1504,  1031,  1687,  1640,  1602,  1942,  2001 ; 34  *1514,  1627,  1698, 
1697,  1841.  2015,  2037,  2050,  2246,  2747,  2783,  2809 : 35  *1389, 
1406 : 45  :2Q35.  2086.  Treaties  Archives  No.  17  ; 7 :35,  50,  08, 
95,  96,  120,  171,  192,  215,  217,  237,  286,  289,  307.  811,  306, 
368,  414,  417,  423,  427,  574;  9:821;  11:599,  099;  14:785. 
Gases  Adkins,  235  U.  S,  414;  Anchor,  256  U.  S-  519;  Ander= 
son,  53  F.  2d  257 ; Arbor,  45  F.  2d  746 ; Armstrong,  195  Fed. 
137*  Bagby,  00  F*  2d  SO:  Barbee,  1 Ind.  T.  199;  Barnett,  34 
F.  2d  916;  Barnett,  21  F.  2d  825:  Barnett  259  Fed*  394: 
Barnett,  19  F.  2d  504;  Beil,  192  Fed.  597*.  Bilby,  246  U.  S. 
256;  Blackburn,  6 Ind.  T,  232;  Bond,  25  F,  Supp*  157; 
Brown,  27  F.  2d  374  ; Burgess,  103  F.  2d  37;  Buster,  135  Fed. 
947*  Caesar,  103  F.  2d  503;  Capital,  6 Ind.  T.  223;  Cate, 
299  U.  H.  30:  City  of  Tulsa,  75  F.  2d  343*  Clark,  51  F.  2d 
42 ; Coffee,  123  XL  S.  1 ; Commissioner,  7S  F.  2d  768 ; Conner, 
19  C.  01s.  695 : Conner,  32  F.  2d  581 ; Crabtree,  64  Fed.  432  ; 
Crabtree,  54  Fed.  426;  Creek.  68  C.  Cls.  270:  Creek,  74  C.  CIS. 
663 ; Creek,  77  O,  Cls.  159 ; Creek,  78  O.  Cls.  474 ; Creek,  77 
C.  Cls.  220 : Creek,  84  C.  Cls.  12 ; Creek,  302  U.  S.  620 ; Darks, 
69  F.  2d  231  * Daugherty,  3 Ind.  T.  197 : Davis.  40  F.  2d  204 ; 
Davidson,  56  Fed.  443 ; Denton,  5 Ind.  T.  396 ; Derrisaw,  B F. 
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Supp.  876;  Eddy,  103  tJ.  S.  456;  English,  224  U.  S.  6S0; 
Ex  p.  Tiger,  2 Ind.  T.  41 ; Ex  p.  Dickson,  4 Ind.  T.  4S1 ; Fink, 

248  U.  S.  392;  Forsythe,  3 Ind.  T.  599;  Fulson,  35  F.  2d  84; 
Garrison,  30  C.  Cls.  272 ; George,  4 Ind.  T.  61 ; Gilcrense, 

249  U*  S.  178;  Gillespie,  257  U.  S.  501;  Goat,  224  U.  Sf.  458; 
Grayson,  2G7  U.  S*  352 ; Harris,  7 Ind.  T.  532 ; Harris,  254 
U.  s.  108;  Harris,  166  Fed.  109;  Hawkins,  195  Fed.  345; 
Hopkins,  23o  Fed*  95;  In  rc  Grayson,  3 Ind,  T.  407;  Indian, 
5 Ind.  T,  41;  Ingram,  47  F?  2d  135;  Iowa,  217  Fed.  11;  Jack, 
39  F.  2d  594;  Jackson,  34  C-  Cls,  441;  Jefferson,  247  U.  S. 
288;  Jones,  273  U.  S.  195;  Ladiga,  2 How,  581;  Kemoliah, 
38  Fed.  665 ; ICunkel,  10  F.  2d  804 ; Locke,  287  Fed.  276 ; Lucas, 
15  F-  2d  32;  MeDougal.  273  Fed-  113;  McDougol,  237  U.  S. 
372;  McFadden,  2 Ind*  T.  260;  McKee,  201  Fed.  74:  Malone, 
212  Fed,  60S : Handier,  49  F.  2d  201 ; Handler,  52  F.  2d  713; 
Marlin,  276  U.  S.  58;  Mars,  40  F*  2d  247;  Maxey,  3 Ind.  T. 
243;  Mitchell,  9 Pet.  711;  Moore,  167  Fed.  S26;  Morrison, 
154  Fed,  017;  Muskogee,  4 Ind,  T.  IS;  Muskogee,  165  Fed. 
179;  Muskogee,  118  Fed*  3S2;  Norton,  266  U.  S.  511;  Nunn, 
216  Fed.  330;  Parker*  250  U.  8.  235;  Parker,  250  U.  S.  66; 
Patterson,  2 Pet  210 ; Pigeon,  237  U.  S.  386 ; Pitman,  64  F- 
2d  740 ; Porter,  7 Ind.  T*  395 ; Porter,  260  Fed.  1 ; Pridcly,  204 
Fed.  955;  Quigley,  3 Ind.  T.  265;  Reed,  V)7  Fed,  419;  Reyn- 
olds, 236  U.  B.  58  ; Roberts*  6G  F-  2d  874:  Roubedcnux,  23  F. 
2d  277 ; Schellenbarger,  236  U*  S.  68  ; Self,  28  F-  2d  590 ; Shaw, 
276  U.  S*  575;  Shulthis,  225  U.  S.  561;  Sizemore,  255  U.  & 
441 ; Skelton,  235  U.  S*  206  ; Stanelift,  152  Fed.  697  ; Stephens, 
126  Fed.  148;  Stewart,  295  U.  8,  403;  Sunderland,  206  U.  S. 
226;  Sweet,  245  U,  S.  192;  Tavlor,  230  Fed.  080;  Tiger,  22 
F.  2d  7S6 ; Tiger,  4 F.  2d  714  ; Tiger,  48  F.  2d  509 ; Tiger,  221 
U.  S.  286  ; Turner,  51  C,  Cls,  125 ; Turner,  24S  U.  S.  354  ; Tuttle, 
3 Ind.  T*  712 ; U.  S.  v*  Atkins,  260  U.  S.  220*  U.  S.  v.  Bartlett. 
235  U.  S.  72 ; U*  S,  v*  Black,  247  Fed.  942 ; TJ.  S.  v.  Board,  284 
Fed.  103 ; U*  S.  v.  Brown,  8 F.  2d  564 ; U,  B.  v.  Brown,  15  F. 
2d  065 ; U*  S.  v.  Comet,  202  Fed.  849 ; U.  S.  v.  Cook,  225  Fed. 
756;  U.  S,  v.  Crawford,  47  Fed.  361;  U.  S.  v.  Creek,  295 
U*  S.  103 ; U.  S*  v.  Equitable,  283  U.  S,  738 ; U.  8.  v.  Ferguson, 
247  U.  S.  175;  U.  S.  v.  Fort,  195  Fed.  211;  U.  S.  v,  ^Gray, 
284  Fed.  103;  U.  S.  v.  Gypsy,  10  Fed.  2d  487;  U.  S.  v.  Hayes, 
20  F*  2d  873 ; U.  S*  y.  Jacobs,  195  Fed.  707 ; U.  S.  v.  Lena, 
261  Fed.  144;  U.  S.  v.  McGugin,  28  F*  2d  76;  U.  S.  v.  Maekay. 
216  Fed.  126  ; U.  S.  v.  Mid,  07  F.  2d  37;  U.  S.  v.  Mott,  37  F. 
2d  S60;  U.  S.  v.  Hanson,  284  Fed.  103;  U*  S.  v.  Rea-Read, 
171  Fed.  501;  U.  S.  v*  Shock,  187  Fed.  870;  U.  S.  v.  Southern, 

9 F.  2d  644;  tf*  S.  v*  Stigall,  226  Fed.  190;  U.  S.  v*  Tiger,  19 
F.  2d  35 ; U.  S.  v.  Watashe,  102  F.  2d  428 ; U,  S.  v.  Western, 
226  Fed.  726;  U.  S.  v.  Wildcat,  244  U.  S.  Ill ; U.  S.  v.  Woods, 
223  Fed.  316;  U*  S.  ex  rel.  Johnson,  253  U.  8.  738;  U.  S. 
ex  rel.  McIntosh,  47  Fed.  561;  U.  S.  ex  rel.  Warren,  73  F. 
2d  844 ; U.  S.  ex  rel.  West,  205  U.  S.  80 ; U.  S,  Express  Co., 
191  Fed.  673;  W.  O*  Whitney,  166  Fed.  738;  Wade,  39  App. 
D.  C*  245  ; Washington,  235  tJ.  S.  422 ; Wa^som,  3 Ind*  T.  365 ; 
Welty,  281  Fed.  930  * Wilmott,  27  F.  2d  277 ; Wilson*  38  C.  Ols. 

6 ; Woodward,  238  U.  S.  284,  Op.  A * G.  2 *110,  575 ; 3 :40,  230, 
23S,  259,  288,  BSD,  423,  578,  585,  596,  644  ; 4 :75,  77,  85,  90, 
491 ; 5 :46*  98 ; 16  *31 ; 19  ;342  ; 24  :623  ; 25  :163  ; 26  *317,  L.  D. 
Memo * [D.JA  2*307  ; 8:384,  J,  D.  Rulings  Op.  Sol.,  Dec.  13, 
1923,  Nov.  S,  1924,  Jan.  23,  1025,  July  20,  1931;  Memo.  Sol*, 
Jan.  20,  1932,  Sept.  12,  1935,  Oct*  22,  1935,  July  29,  1937,  Aug. 
7,  1937,  April  8,  1937,  July  15,  1937;  Memo*  Sol.  Off.,  May  24, 
1933. 

CROW.  See  also  MONTANA;  RIVER  CROW.  Tests  Copp, 
USM.  Per , Gates,  21  Am.  J.  Sco*  Sci*  112;  Mac  Leod,  28 
J.  Grim.  L*  181,  Spec.  St.  17:626;  22:42,  357;  25  :367,  660; 
26:14,  468,  659;  27*529;  33:352;  40:958;  42:625,  994; 
43:1801;  44:251.  506,  658,  807*  922,  1365;  45:429,  482,  1496; 
46:168,  1105,  1494,  1495  ; 47:420;  49:244,  330,  655,  1543; 
50:884;  52:347.  Approp.  St * 14:492;  15:188*  16:18,  335, 
544;  17:165*  487;  18:146,  420;  19:176,  271;  20 :63,  205,  410; 
21:114,  414,  485 : 22:68,  257,  802,  433;  23:76,  267,  362.  516* 
24:449;  25:4,  217,  980;  26:336,  989;  27:120,  612;  28:286, 
876  ; 29:321;  30:02,  571,  652,  924,  1214;  31:221*  280*  1010, 
1058  * 82:245,  9S2;  83:189,  1048;  34:205.  325,  1015  ; 35:781; 
36:269*  37:518:  38:77,  5S2 ; 30:123,  069;  40:561;  41*3, 
163,  408,  1225 : 42  :552,  1174 ; 48  :30O,  704,  1141  * 44  ;453,  841, 
934;  45:200*  883*  1562,  1623  ; 40:279,  860,  1115;  47:91*  525, 
820;  49:176.  1757;  50:564;  52:85*  291.  Priv.  St  17:787; 
34:2215.  2220  : 44:1485  ; 45:2035;  40:1633,  1634,  1634,  c.  145, 
2135,  2148 : 47 :1657.  1657,  e.  67 ; 48  :1487  ; 40 :212L  Treaties 
7:260;  11:657;  15:049.  Gases  Bean,  159  Fed.  651;  Brown, 
32  O.  Cls.  432;  Crow,  81  C.  Cls.  238;  Davis,  27  O.  Cls.  181; 
Draper,  104  U,  S.  240;  Kirby,  260  U.  S.  423;  Truscott,  73 
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Fed.  60-  U.  S.  v.  Fidelity,  121  Fed.  766;  XL  S,  Y-  Heinrich, 
16  F.  2d  112;  U-  S.  v.  Hovt,  167  Fed.  301;  U.  S.  v.  Powers, 
305  U.  S.  027;  U.  S.  v.  Soldana,  24G  U,  S.  530;  XL  S,  v. 
Stocking,  87  Fed.  857  * U.  S.  v,  12  Bottles,  203  Fed.  191 ; 
Winters,  207  U.  B.  564,  Op.  A . O.  20:517;  35:488,  L.  D. 
Memo,  ( D.  J.)  13:118.  /,  D.  Rulings  5 L.  D.  133,  Sept.  8, 

1SS0 ; 27  L.  D.  305.  Aug.  fl,  1898  ; 48  L.  D-  479,  Nov.  22,  1921 ; 
Op.  SoL,  Nov.  22,  1921 ; 49  L.  D.  376,  Dec,  28,  1922;  Op.  Sol., 
Sept  21,  1927;  Memo  Sol.  Off,,  Oct  17,  1938;  Memo,  Sol., 
Feb.  ID,  1039,  May  5,  1939, 

CROW  GREEK.  See  also  LOWER  BRULE  SIOUX  TRIBE; 
MINNECONJOU ; SIOUX;  TWO  KETTLE,  Spec.  Si. 
25  :SB8 ; 36:1087;  47  :300,  Approp . St,  27  :d,  612;  28:286; 
32:245;  35:781.  Priv.  St,  49:2222,  2319,  Treaties  12:981. 
Cases  King,  111  Fed.  800;  Redfield,  27  O.  Ols.  473;  Schewson, 
31  O,  Cls.  192;  Hinux,  277  U,  S.  424;  U.  S,  v.  Partello,  48 
Fed,  670.  Op.  A.  G,  38:141.  J,  J),  Ruling*  Op.  Sol,,  Nov, 
21.  1924;  Memo,  Sol,  Off.,  Oct.  12,  1934, 

CUYAPAIPE.  See  CALIFORNIA;  MISSION. 

DAKOTAS,  See  also  SIOUX,  Per , Cain,  2 Minn,  L.  Rev.  177 ; 
Mac  Lend,  28  J.  Crim.  L,  181:  6 J.  H.  Unlv.  Studies  541. 
Gov.  Pub.  66  Cong.,  1 sess„  S,  Rep,  1S5.  Spec.  St,  39:1199, 
Approp.  St.  17:105,  437;  18:146,  420;  19:176,  271;  20:63, 
295;  21:114.  485.  Treaties  14:605,  099,  723,  727,  731,  735, 
739,  743,  747,  _ . _ 

DELAWARE,  See  also  OKLAHOMA;  DELAWARE  AND 
SHAWNEE;  MUNSEE  AND  DELAWARE,  Texts  Jackson, 
CD;  Manypenny,  OIW-  Gov , Pub,  75  Cong,,  3 sess.,  Hear* 
ings,  S.  Co  nun,  (nd.  AfL,  S.  2326,  Hearings,  H.  Comm.  Ind, 
Aff.,  S.  2320,  Spec.  St.  2:448;  3:303,  319,  517,  575;  4:464, 
594:  0:05,  337;  11:312*  12:030;  25:608;  27:88;  28:580; 
30  ;495  ; 31  :S4S  ; 32  :718 : 43  :81 2 ; 44  -1358 ; 49  :1459.  Approp. 
St.  1 :4C0 ; 2 :3S8,  407,  607  ; 4 :181,  207,  526,  532,  616,  636,  682, 
780,  5:36,  158,  29S,  323,  402,  417,  403,  704,  7 66  : 9:20,  2a2. 
382,  544,  574;  10:41,  181,  220,  315,  576,  686;  11:65,  169. 
273-  12:44,  221,  512,  774;  13:161,  541;  14:255,  492;  15:198; 
16:13,  330,  044;  17:160,  437:  18:146,  420;  10:176,  271; 
20:03.  205;  2.1:480,  114;  22:68,  433:  23:76,  302;  24:449; 
20  :217  ; 26  :33G,  980  ; 27  :120,  612  ; 23  : 286,  424  ; 33  :1S9 ; 45  :2 ; 
48:984.  Priv.  St.  6:270;  17:787.  Treaties  7:13,  16,  28,  49, 
74,  81,  91.  113,  115,  110,  118,  131,  160,  188,  2S4,  326,  327, 
391,  397;  S:11C;  0:987;  12:1120,  1177,  1191;  14:793,  Gases 
Black  feather,  190  U.  S.  36S ; Blackfoather,  28  C.  Gls.  447 ; 
Cherokee.  155  U.  S.  106  ; Delaware,  193  U,  S.  127 ; Delaware, 

38  C,  Ols.  234 ; Delaware,  72  C.  Ols.  483;  Delaware,  74  C.  Gls. 
36S;  Delaware,  84  C.  Ols.  535;  Elk,  112  U.  S,  94;  Harnage, 
242  U.  S.  386;  Hicks,  12  Fed,  Oas.  No,  6458;  Johnson,  283 
Fed,  954;  Jonrneyenke,  28  O.  Gls,  281;  Journey  cake,  31 
C Gls.  140  * Kindred,  225  U.  S.  5S2 ; New  Jersey,  7 C ranch 
104 ; Ross,  232  U.  S.  110 ; Shawnee,  47  C.  Cls.  321 ; U.  S.  v. 
Brindlc,  110  U.  S.  088;  U.  8.  v,  Choctaw,  179  U,  S.  494; 
Wilson,  38  C,  Cls.  6,  Op.  A , G,  6:658;  9:25,  45;  25:308, 
J.  D.  Rulings  Memo,  Sol.,  Mar.  18,  1036, 

DELAWARE  AND  SHAWNEE,  See  also  DELAWARE; 

SHAWNEE.  Approp . St.  28  :876, 

DEVIL  LAKE  RESERVATION  (FORT  TOTTEN).  See  also 
FORT  TOTTEN  ; SIOUX,  Spec . St.  81 :1436,  1447 ; 33  :319. 
Approp.  St,  19:363 ; 32:245;  34:325;  41:408,  Cases  Buttz, 
119  U,  S.  5o;  Sioux,  277  U.  8,  424;  U,  g,  v.  Kiya,  126  Fed. 
870 

DIEGUENOS,  See  also  CALIFORNIA  ; MISSION,  Cases  Bell, 

39  O.  Cls,  350. 

DIGGER  INDIANS,  See  also  CALIFORNIA.  Approp , St, 
27:612;  28:286:  30:62,  024,  1214;  31:221,  1058 ; 32:245,  982, 
DIOMEDE,  NATIVE  VILLAGE  OF.  See  also  ALASKA;  ES- 
KIMO. Const,  Jnn,  31, 1940,  Charier  Jan,  31, 1940, 
DRESSLERVILLE  INDIAN  COLONY  (WASHOE).  See  also 
NEVADA;  WASHOE,  Spec.  St.  44:060.  Approp . SL 
44  -041. 

DUCK  VALLEY  RESERVATION,  See  also  IDAHO  j NE- 
VADA; PAH-UTE  (PAIUTE);  SHOSHONE  PAIUTE 
TRIBES  OF  THE  DUCK  VALLEY  RESERVATION,  Spec. 
SI.  28  :<177 ; 52  il03,  Approp.  St.  47  :91. 

DUCKWATER  SHOSHONE  TRIBE  OF  INDIANS  OF  THE 
DUCKWATER  RESERVATION.  See  also  NEVADA; 
SHOSHONE,  Const.  Nor.  28,  1940,  Charter  Nov.  30,  1940. 
DWAMISH.  See  also  WASHINGTON;  SKAGIT;  SNOHO- 
MISH; SQUAXON;  STELLA-QUAMISH,  Approp.  St.  12:4, 
221,  512,  774;  13  :101,  541;  14:255;  15:108;  16:13,  335,  544: 
17:165,  437;  18:146,  420;  10:176,  271;  20:63,  295  ; 21:114, 
485;  22:68,  433:  23:76,  362;  24:449  ; 25:217,  980  : 26:336, 
989;  27:120,  612;  28:286,  876  ; 29:321;  30:62,  571,  924; 
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31:221,  1058  ; 32:245,  982 ; 38:189,  1048;  34:325;  1015; 
35 :70,  781 ; 36  :269  ; 37  :D18 ; 38  *77  ; 39  ;123,  969  ; 40 :56l ; 
41:3,  408  122.3;  42:552,  1174;  43:704-  TrcatVe*  12:933, 

Cases  Corrigan,  109  Fed.  477;  Dwamish,  79  C.  Cls,  030; 
Jackson,  34  C,  Cls.  441. 

EASTERN  BAND  OF  CHEROKEE,  See  NORTH  CAROLINA; 
CHEROKEE;  CHEROKEE,  NORTH  CAROLINA;  CHERO- 
KEE. EASTERN  BAND, 

EASTERN  SHAWNEE  TRIBE  OF  INDIANS,  See  also  OKLA- 
HOMA; SHAWNEE,  Const,  Dec.  22,  1939. 

EEL  RIVER  ( MIAMI ) . See  also  INDIANA  ; EEL  RIVER  AND 
WEA;  MIAMI.  Approp.  St,  1:460;  2:607;  3:308,  319; 
4:181,  520,  GIG,  682,  780;  5:36,  158,  298,  323,  402,  417,  403, 
704,  766;  9:20.  132,  252,  382,  544,  574;  10:41,  226,  315, 
Treaties  7 :49,  74,  77,  91, 113,  115,  116 ; 8:116.  Cases  Painter, 

33  C,  Cls,  114. 

EEL  RIVER  AND  WEA.  See  also  EEL  RIVER;  WEA,  Ap- 
prop. St.  2 ;407, 

ELIM.  NATIVE  VILLAGE  OF  (ESKIMO).  See  also  ALASKA  ; 

ESKIMO.  Oorusi.  Nov.  24,  1939.  Charter  Nov,  24,  1939. 
ELKO  INDIAN  VILLAGE.  See  also  NEVADA;  SHOSHONE, 
Approp.  St.  46  :1552  ; 47  :525. 

ELY,  NEVADA  INDIAN  COLONY.  See  also  NEVADA,  Spec. 
St,  46  :S20, 

ESKIMO,  See  ALASKA;  KING  ISLAND  NATIVE  COMMU- 
NITY; NATIVE  VILLAGE  OF  BARROW;  NATIVE  VI 1^ 
LAGE  OF  DIOMEDE;  NATIVE  VILLAGE  OF  ELIM; 
NATIVE  VILLAGE  OF  GAMBELL  ; NATIVE  VILLAGE  OF 
KIVALINA;  NATIVE  VILLAGE  OF  KWETHLUK;  NA- 
TIVE VILLAGE  OF  MEKORYUK ; NATIVE  VILLAGE  OF 
NOATAK;  NATIVE  VILLAGE  OF  NUNAPITCHUK;  NA- 
TIVE VILLAGE  OF  POINT  HOPE;  NATIVE  VILLAGE 
OF  SELAWIK  - NATIVE  VILLAGE  OF  SHISHMAHEF ; 
NATIVE  VILLAGE  OF  SHAKTOOLXK;  STEEBJNS  COM- 
MUNITY ASSOCIATION;  NATIVE  VILLAGE  OF  TET- 
LIN;  NATIVE  VILLAGE  OF  UNALA KLEBT ; NATIVE 
VILLAGE  OF  WALES ; NOME  ESKIMO  COMMUNITY. 
FIVE  CIVILIZED  TRIBES.  See  also  OKLAHOMA ; INDIAN 
TERRITORY;  CHEROKEE;  CHICKASAW ; CHOCTAW; 
CREEK;  SEMINOLE;  ALABAMA-QUASSARTE  TRIBAL 
TOWN.  Texts  Bonnet,  LTI;  Butt,  LSA ; Cheadle,  ADI; 
Foster,  FFG;  Merium,  IA;  Bledsoe,  ILL;  Mills,  LFQ.  Per. 
Brosius,  23  Case  Sc  Com.  739 ; Brown,  30  Yale  L.  J,  301 ; 
Brown,  15  Minn,  L.  Rev.  182;  Cabell,  3 Okla,  S.  B.  J.  208; 
Dixon,  23  Case  & Com.  712 ; Flynn,  62  Cent,  L.  J,  899 ; 
Knoepfiar,  7 la.  L.  B.  232  ; Platt,  160  N.  A.  Rev.  195 ; Reeves, 
23  Case  & Corn.  727;  R.ee,  16  J.  Comp.  Leg.  78;  Rosser,  3 
Okla.  B.  A,  159 ; Thayer,  68  Atl,  Month.  510,  676 ; Weeden, 
2 J.  Univ.  Studies  3S5.  Gov.  Pub,  65  Cong.,  2 sess., 
S.  Rep.  330 ; 67  Congif  1 sees,,  H,  Rep.  264 ; 07  Cong.,  2 sess., 
H,  Rep.  545;  72  Cong.,  1 sess..  Hearings  S.  Comm,  Ind.  Aff., 
H.  R,  8750 ; 73  Cong.,  2 Se.ss.,  H.  Rep,  624 ; 70  Cong.,  1 boss,, 
Hearings  S.  Comm.  Ind,  Aff,,  S.  J,  lies,  10L  Spec.  St. 
10:121;  12:116,  614;  16:390;  22:179,  400;  24:388;  25:392, 
707,  783  ; 26  :81  ; 29:80:  80:403,  495,  844,  1368  ; 31:182,  250, 
660,  672,  760,  848 ; 32 :500,  641,  774,  841,  1769  ; S3  :299,  583 ; 

34  :137,  267,  822  ; 85 :312  ; 36  :855  ; 37  :44,  46,  497,  678 ; 38  :310, 
7S0;  39:044;  40:006;  41:529,  625;  42:831,  934;  43:244,  722, 
72S ; 44:239;  45:495,  733,  737,  1229;  46:1108,  1471;  47:88, 
474,  777:  48:103,  501;  49 :1135,  1160  ; 50:650.  Approp . St 
5:298,  323;  0:20,  37,  132,  252,  382,  544,  570,  574;  10:15,  41, 
226,  315,  643,  686;  11  :65,  169,  273,  320,  362,  383 ; 12:44,  221, 
774;  13:161,  541;  14:255,  310,  492;  15:198;  16:13,  335,  544; 
17:165.  437;  18:133,  146,  420;  19:176,  271;  20:63,  206,  295. 
377;  21:114,  485;  22 :6S,  433,  582  ; 23:362  ; 25:4,  217,  980; 
26:336.  989;  27:120,  €12;  28:286,  876;  29:321;  30:62,  571, 
652,  924,  1214;  31:7,  86,  221,  SOL  960,  1008;  32:245,  854, 
082;  33:15,  85,  1CMS,  1214;  34:325,  389,  S41,  935,  1015,  2832; 
35:70,  781;  36:202,  269.  468,  774,  1058.  1170,  1289,  1363; 
37:360.  417,  595,  912;  38:77,  312,  454,  582,  609,  997,  1138; 
39:14,  123,  262,  SOI,  069,  1070  ; 40:105,  561,  634;  41:3,  35. 
163.  408.  631.  1156.  1225,  1252  ; 42:29,  552,  767,  1174,  1527; 
43:33,  390,  704,  753,  1141;  44:453,  841,  934;  45:200,  883, 
1502,  1023:  46:279,  SG0.  1115,  1552;  47  :91,  S20,  1602  ; 48:362; 
49:1757;  50:564;  02:85,  1114.  Prlv.  St.  34:2833;  45:2029, 
2265 ; 49 :2325,  Cases  Adams.  165  Fed.  304 ; Alfrey,  168 
Fed.  231;  Anchor,  256  U.  S.  519:  Anderson,  53  F-  2d  257; 
Anslev.  ISO  U.  S.  253 ; Atlantic.  165  U.  S 413 ; Barbre,  228 
Fed.  '658;  Bartlett,  218  Fed.  3S0;  Base,  24  F.  Supp.  806; 
Bell,  192  Fed,  597;  Blundell,  267  U.  S-  373;  Board,  94  F,  2d 
450;  Bond,  181  Fed.  613;  Brader,  246  U.  S.  88;  Brann,  192 

I Fed.  427;  Brought,  129  Fed.  192;  Caesar,  103  F.  2d  503; 
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Campbell  248  U.  S.  169 ; Carter,  12  F.  2d  780 ; Cherokee,  187 
U.  S.  294 ; Cherokee,  155  U.  S,  106 ; Choate,  224  U.  S.  0115  ; 
Cochran,  276  Fed.  701 ; Cully.  37  F.  2d  403;  David.  2:10  Fed. 
208 ; Delaware,  193  U.  S.  127;  Derrisiiw,  8 F.  Snpp,  S7G: 
Du  i lean,  24.1  U.  8,  308;  Elk,  112  U.  SOU  EiiglemiUi,  4 Ind5 
T.  880 ; Eslick,  51  C.  Clis.  206;  Ex  p,  Webb,  220  tL  S,  603 ; 
Fink,  2-1S  U.  S.  3<J9;  Folk,  233  Fed.  177;  Frame,  189  Fad, 
780:  Fulsoin.  85  F.  2d  S4 ; Gannon,  243  U.  S.  10S;  Gileroage, 
219  U.  S.  178 ; Glenn -Tucker,  4 lad,  T.  511  ; Goat,  224  U.  S. 
408 ; Hampton,  22  F.  2d  81:  Harris,  18S  Fed.  712;  Harris, 
254  U.  8.  103;  Heckman,  224  U.  8.  413;  Hill,  239  Fed.  DU; 
Holmes,  53  F.  2d  960;  Hopkins,  235  Fed,  95;  lakes,  64  F.  2d 
982:  Indian,  2SS  U.  8.  325;  In  re  Lands,  199  Fed,  811;  In  re 
Palmer's,  11  F.  Supp.  301;  Jackson.  43  F,  2d  013 : Jefferson, 
247  U.  S.  288 ; Jennings,  192  Fed.  507 ; Johnson.  64  F.  2d  674 ; 
Jonah,  52  F.  2d  345  ; Joplin,  236  U.  §.  531;  KemnKirei*,  22J 
Fed.  872;  Keokuk,  4 Okla.  5;  Kiker,  63  F,  2d  957;  Knight, 
23  F.  2d  481*  Kunkel,  10  F.  2d  804*  Ledbetter,  23  F,  2(1  81; 
MoNee,  253  Fed.  516;  Marlin,  270  U.  S.  58;  Martin,  7 Ind.  T. 
451  ; Missouri,  46  C.  Cls.  59  ; Moore,  107  Fed,  8^6;  Morris, 
194  U.  S-  8S4 ; Mullen,  224  TJ.  S.  448;  Perryman,  238  TJ.  S. 
148 ; Privett,  25(1  U,  8.  201;  Rogers,  263  Fed.  160;  Seminole, 
78  C.  Cls.  455;  Southern,  241  TJ.  S.  582;  Stephens,  174  U.  S. 
445;  Sunday,  248  II  S.  545;  Superintendent,  295  U,  S.  418; 
Texas,  104  Fed.  1 ; Thebo,  66  Fed,  372 ; Tiger,  22  F.  2d  786; 
Tiger,  4 b\  2d  714 ; Tiger,  221  U.  S.  2S6 ; Truskutt,  236  TJ.  S. 
223;  IJ.  S,  v.  Allen,  179  Fed  13;  U-  S.  v.  Bartlett,  235  U,  S. 
72  * U.  S.  v.  Rowling,  256  U.  S.  4S4  * TJ.  S.  v.  Ferguson,  247 
TJ.  S.  175;  U.  S.  v.  Hayes,  20  F.  2d  S73;  TJ.  S.  v.  Jacobs,  105 
Fed.  707  ; TJ.  S.  v.  Knight,  206  Fed.  145 ; U.  S.  v.  Lee,  24  F, 
Supp.  814 ; U.  S.  v,  Oklahoma,  201  U.  S.  252 ; U.  S,  v.  Uea 
Read,  171  Fed  501  t TJ.  S.  V.  Shock.  187  Fed  802;  U.  S.  V. 
Smith,  35  Fed.  49;  tJ,  S.  v.  Soule,  30  Fed.  938;  U.  S,  v.  Tiger, 
19  F.  2d  35 ; U.  S.  v,  Watashe,  102  F.  2d  423  * U.  S,  ex  rel. 
Reynolds,  45  App.  D.  G.  50;  Whitebird,  40  F.  2d  479; 
Whltecburcl),  92  F.  2d  249;  Woodward  238  U.  S,  2S4.  Op. 
A.  G.  10 ;342 ; 20:724;  23:214  : 26:340,  351;  27:530;  29:231; 
31:275,  302;  37:103,  L,  D.  Memo  <Z>.  J ) 4:63,  390,  552; 
5:113;  12:289,  I.  D,  Rulings,  Op.  Sol.,  April  29,  1922,  Dec, 
13,  1923,  Nov.  8,  1924,  Oct.  4,  1926,  Mar,  3,  1930,  Sept.  22, 
1931;  Memo.  Sol,  Off,  Dec,  21,  1031;  Op,  Sol,,  Mar,  30,  1032, 
Aug,  5,  1932;  Memo.  Sol.  Off.,  Nov.  3.  1932;  Op,  Sol.,  Dec, 
9.  1932;  Memo,  Sol,  Git,  June  14,  1933,  Aug.  2,  1933,  Sept, 
19,  1933,  Feb.  5,  1934;  Op.  Sol.,  Mar,  34,  1934;  Memo.  Sol. 
Off.,  July  9,  1934 ; Memo.  Sol-  Sept.  15,  1934:  Memo.  Sol, 
Off,,  Jan.  14,  1935 ; Op.  Sol,,  Jan.  22,  1935,  Jan.  22,  1935,  Jan. 
30,  1935 ; Memo.  Sol.  Off,  Mar.  8,  1935*  Op,  Sol.,  June  4 
1935;  Memo.  Sol,  June  4,  1085;  Op.  Sol..  Aug.  12,  1935; 
Memo.  Sol.,  Sept.  20,  1930,  Sept  21,  1035;  Op,  Sol-  Oct.  14, 
1035,  April  16,  1936;  Memo,  Sol,,  May  1,  1930,  M y 19,  1936, 
Aug,  7,  1936;  Memo.  SoL  Off,,  Aug.  11,  1936:  Memo.  Sol., 
Sept.  17,  1936,  Dee,  21,  1936,  Jan.  13.  1937.  Jan,  23,  1937, 
Feb.  5,  1037,  July  15,  1937,  Aug,  25,  1037 ; Memo.  Sol,  Off., 
Oct  9.  1937;  Memo.  Sol.,  Nov.  29,  1937;  Memo,  Sol.  Off. 
June  29,  1038;  Memo.  Sol.,  Nov.  23,  1938,  Fob,  10,  1D39, 
Mar.  24,  3939. 

FLANDREAU  INDIANS  ( SANTEE  SIOUX),  See  also  SOUTH 
DAKOTA;  SIOUX.  Prim  St  43UHG1. 

FLANDREAU  SANTEE  SIOUX  TRIBE.  See  also  SOUTH 
DAKOTA ; FLANDREAU ; SANTEE  ; SIOUX.  Const.  April 
24.  1936.  Charter  Oet.  31,  1936. 

FLATHEAD,  See  also  MONTANA;  CONFEDERATED  SALT SH 
AND  KOOTENAI  TRIBES  OF  THE  FLATHEAD  RES- 
ERVATION; FLATHEAD_  AND  OTHER  CONFEDER- 
ATED TRIBES;  FLATHEAD.  KOOTENAI  AND  FEND 
D ’OREILLE ; KOOTENAI;  FEND  D’OREILLE.  Gov. 
Pub.  71  Cong,,  2 sess.,  S,  Doe.  153,  H,  Doc.  595.  Snec.  Si. 
18  :10 : 25  :47 ; 26  :1091 ; 31  ;267 ; 33  :302 ; 35  ;444 ; 36 :296.  855  ; 
37:192;  38:510;  40:616.  1053,  1203;  41:452;  43:21,  246; 
49:828;  52:193,  Approp.  St.  12:4,  44,  221;  14:255,  492: 
17:165*  18:133,  146,  420;  19:176,  271:  20:63,  205;  21:114, 
485  : 22  :68,  257 ; 23  :76,  362 : 24  :44D ; 25  ;217,  980 ; 26  :336,  9S9  ; 
27*120,  612  ; 28 :2S6.  876;  29:267,  321;  30:62,  571,  652,  924; 
1214;  31:221,  280,  1010,  1058  ; 32  ;215,  982.  1031;  33:1043: 
34:205,  325,  1015;  85:8,  70,  25*1,  781,  1039;  36:269,  70S; 
37  :51S ; 88  :77,  312,  582 : 39  *123.  969 ; 40 :561 ; 41 :3,  408,  1225  ; 
42:552,  1174;  43:390,  704,  1141,  1318:  44:453,  934;  45  :200, 
1562,  1623:  46:90,  279,  1115,  1552;  47:01,  S29,  1002*  48:362; 
49:176,  1757  : 50:564  ; 52:291.  Priv.  St  46:1634*  47:1753: 
48  :1290,  1380,  1391 ; 49 :20?S.  Cases  Catholic.  200  TJ.  S.  118  : 
Glairmont,  225  U,  S-  551 ; Pronovost,  232  U.  S.  487 ; Seheer, 
48  F.  2d  327 ; Territory  of  Montana,  9 Mont  46 ; U.  S.  v. 


Barnaby,  01  Fed.  20;  U.  S.  v.  Heyfron,  138  Fed,  064;  U.  S. 
v,  Heyfron,  138  Fed.  903;  U.  S.  v.  Higgins,  103  Fed,  318;  U.  S, 
v.  Higgins,  110  Fed.  609;  U.  S.  v.  Hoyt,  1U7  Fed.  301 : U S.  v. 
Muliitire,  101  F.  2d  650;  Lb  S.  v.  Cartel ic\  48  Fed.  670,  J.  D , 
Rulings  22  L.  D.  37,  Jau.  22,  1S90:  Op,  Sol,,  Nov,  16,  1921, 
Jan,  28,  1924,  June  6,  1924,  Oet,  9,  1924,  April  24,  1925; 
Memo.  Sol.  Off-  June  20,  1929;  Op.  Sol-  Aug.  5,  103J;  Memo. 
Sol-  Dec.  IS,  1937. 

FLATHEAD  AND  OTHER  CONFEDERATED  TRIBES.  See 
also  FLATHEAD.  Approp,  St.  12:512,  774;  13:161,  541* 
14:255,  492;  15:108;  16:13,  335,  554;  17:437*  18:133,  146, 
420 : 10 :170,  271 ; 20  ;63 ; 21 ;114,  485 ; 22  :433. 

FLATHEAD,  KOOTENAI  & PEND  D‘ OREILLE.  See  also 
FLATHEAD;  KOOTENAI;  PEND  D’OREILLE:  MON- 
TANA. Spec.  St  17:226,  Approp.  St  23:76.  Treaties 
12  :975- 

FLORIDA,  See  also  APPALACHICOLA  ^ GREEK ; SEMINOLE 
Spec.  St  4 :735  ; 5 :7,  Approp.  St.  4 :37, 104,  214,  217,  532,  526, 
616,  682,  780;  0 :30,  158,  208,  323,  402,  417,  493,  704,  766;  9:20, 
132,  252,  382,  544,  574;  10:41,  226,  315,  6S6;  11:65,  169,  273, 
40A  Priv , St  0 :34l.  354,  527 ; 22 :797  * 23  :G99 ; 24  :S03,  926 ; 
25:1142,  3206,  1209,  1214,  1332;  20:3132,  1132  c.  130,  1144, 
1227,  3227  e,  734,  3233,  1275,  1309,  1378,  1897,  1407,  1411, 
1417  ; 27  ;779,  788,  78S  c,  290,  707,  802,  804,  817  ; 80 :1401,  1400, 
1420,  1499,  1512,  1518  ; 31:1488,  1783;  32:3261,  1287,  3204, 
1316,  1355,  1357,  1411,  1555.  1569,  1644,  1648,  1677,  1703, 
1729,  1751 ; 33:1326,  1363,  1370,  1472,  1498.  1000,  15S0,  c.  1425, 
1637,  1713,  1769,  1870,  1937,  2018,  2008:  34:1513,  1526,  350S, 
1509, 1570, 1704, 1740  e.  1492, 180::;,  1087,  2027,  2036,  2051,  2057, 
2093,  2095.  2096,  2108,  2134,  2143,  2147,  2194,  2193,  2202,  2204, 
2205,  2210,  2222,  2248,  2249,  2249  e.  123,  2250,  2250  e.  126, 
2251,  2276,  2303,  2314,  2877,  237S,  2379,  2383,  2384,  2499, 
2522,  2544,  2559,  2567,  2577,  2583,  2590,  2593,  2763 ; 35  :1179, 
1179  c.  40.  1179  c.  50,  1204.  1219,  1875,  1380,  1406,  1462,  1536, 
1573,  1616*  1616  c.  291:  36:1762,  1S05,  1807,  1813,  1818,  I860, 
1982,  2000,  2099  ; 37 :1030 ; 38 :1337,  1439, 1443  ; 39  :13S2,  15'SS ; 
43  :13S1.  Treaties  7 :224.  Cases  U.  S*  V,  Fernandez,  10  Pet 
303, 

FOND  DU  LAC  (CHIPPEWA) , Soo  also  MINNESOTA  ; CHIP- 
PEWA, Spec.  St.  25:558;  28:112.  Approp . St.  29:321; 
32:240;  83:189;  3S  :5S2,  J.  D.  Rulings  42  L.  D,  446,  Oet.  1, 
1913, 

FOREST  COUNTY  POTAWATOMI  COMMUNITY,  WISCON- 
SIN. See  also  WISCONSIN  ; P O TAW  ATOM  L Const  Feb. 
6,  1937.  Charter  Oct  30,  1937. 

FORT  BELKNAP  INDIAN  COMMUNITY,  See  also  MON- 
TANA ; ASSINIBOINE  ; GRGS  VENTRE  (ATSINA) . Spec. 
St  44:902,  Approp.  St  23:267,  516  * 25:980  ; 26:336.  0S9; 
27  :120,  612 ; 28 :286,  876  ; 29  :S21 ; 30 :62,  571 ; 33  :1048 ; 34  ;325, 
1015:  35:70,  781;  36:269;  37:518,  595;  3S:77s  208,  312,  582; 
39:123,  969;  40:061;  41:3,  403,  1225;  42:29,  437,  552,  1174; 
43:390.  701,  1313,  1141 ; 44  :453,  934;  45:200,  883,  1562  ; 49:90, 
279,  1115 : 47  :£>1,  820.  48  :362  : 40  :176,  1757  : 50-564  ; 52 :291, 
Cases  Blnckfeet,  81  C.  Cls.  101 ; Bridgemen,  140  Fed.  577 ; 
Power,  IS  C.  Cls.  263 ; Stookey,  68  F.  2d  022 ; Utah,  116  U.  S. 
28;  Winters,  207  U.  S.  564.  I.  D.  Rulings  Memo.  Sol.  Off., 
Jan.  23,  1932,  Feb.  15,  1932,  April  9,  1935;  Op,  Sol.,  July  17, 
1935;  Memo.  Sol.  Off.,  Oct  15.  1935;  Memo.  Sol-  July  12, 
1937.  Const.  Dee.  13,  1935.  Charter  Aug,  25,  1937. 

FORT  BERTHOLD.  See  also  GROS  VENTRE  (HIDATSA)  ; 
MANDAN:  THREE  AFFILIATED  TRIBES  OF  THE 
FORT  BERTHOLD  RESERVATION.  Spec.  St  24:402; 
34:894;  36:455;  37:631;  38:383,  681;  89:1131;  41:404,  595; 
43 :13Dt  817;  46:88.  Approp.  St  20:989;  27:5.  120,  612; 
28:286,  876;  29:321;  30:62,  571,  924;  31:221;  32:245,  982; 
33:189,  1048:  34:325.  1015;  35:70,  781 ; 36:269;  37:518; 
38:77,  582:  39:123,  969;  40:2,  561*  41:8,  408,  1225;  42:2_9t 
552:  43:390,  704,  1141,  1313:  44:403,  984;  40*200,  1562,  1623; 
46 :279t  1115.  Priv . St.  45  :2036.  Cases  Fort  Berthold,  71  O- 
Cls.  808.  /.  D,  Rulings  49  L.  D.  354,  Nov,  16,  1922 ; Memo, 
Sol.,  Dec.  26,  1935;  Op.  Sot,  Mar.  31,  1936;  Memo-  Sol- 
Jan.  11,  1937,  Oct*  16,  1938 ; Memo,  Asst  Seo’y,  Dee.  5,  1938. 
Const.  .Tune  29,  1936.  Charter  April  24,  1937. 

FORT  BID  WELL  INDIAN  COMMUNITY.  See  also  CALI- 
FORNIA ; PAH-TJTE  (FATUTE) , Spec.  St  37 :652  * 38  :1374 ; 
45  ;375.  Approp , St  40  ;561 ; 41 :40S ; 46  :1115.  I.  D.  Rulings 
Memo,  S’ol-  Nov,  12,  1935;  Memo.  Sol.  Off-  Nov.  23,  1935. 
Const  Jan,  28.  1936. 

FORT  DUCHESNE,  See  UTiSH;  GRAND  RIVER;  UINTAH. 
FORT  HALL.  See  nbo  IDAHO:  BANNOCK*  SHOSHONE; 
SHOSHONE  BANNOCK  TRIBES  OF  THE  FORT  HALL 
RESERVATION,  Gov , Fuh*  71  Cong.,  2 sess-  Hearings, 


Fort  Hall-Hoopa  Valley 
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S.  Comm.  I ml.  Aft,  S.  3038;  70  Const  3 «%,  Hearings, 
II.  Comm.  Ind.  AIL,  H.  It,  0559;  Hearings  H,  Comm.  Ind. 
A rt'.t  S.  2253.  Stive.  St.  31:072;  £1:153,  2078,  2079;  34:213; 
40:592;  43:117;  44:000,  1397,  139S ; 46:1061;  47:140,  1755; 
52:193.  Appro) >.  St.  15:198;  10:13,  044;  19:303;  20:410; 
21  :114 ; 22  :6S.  433:  23:70,  302;  24:449;  20:330,  0S9 ; 27:120, 
012;  28:236,  424.  870:  29:207,  3*21;  30:02,  571,  924;  31:221, 
1058,  32:245,  982.  1031;  33:180,  1048;  34:325,  607,  IOLj  ; 
35:781;  30:209,  703;  37:518;  38:77.  582;  39:123,  801,  909; 
40:501  ; 41:3,  4i;S,  3150,  3225;  42:552.  3174;  43:390,  072,  704, 
1141 ; 44  :453,  934,  3250;  45:377,  883,  3502, 1023 ; 40  :279,  IILj  ; 
47:91,  820;  48:302;  49:170.  1757;  50*504*  52:291,  1114. 
Priv, . St.  49:2222,  Casas  Skeem,  273  Fed,  93:  U,  S.  v.  Hoyt, 
107  Fed,  301*  U,  S.  v.  Portneuf-Mursli.  213  Fed.  601;  tJ,  S. 
ex  rei.  BftV,  27  F.  2d  TOO;  Ward,  103  U,  S.  504.  I.  B,  Killings 
Op,  Sol.,  Sept.  21,  1921;  4S  L,  D,  455,  Sept.  29,  1921 ; Op.  Sot,, 
J 1 1 ne  19,  1923.  July  10.  3931;  Memo.  Sol.  OIL,  May  28,  1936; 
Memo.  Sol.,  Nov.  17,  1936. 

FORT  LAPWAI  (NEZ  PERCE).  See  also  IDAHO;  NEZ 
PER  CIO.  Spec.  St,  43 :533.  Approp,  St.  35  :7gl ; 41 :3.  408, 
1220;  42:552,  1174;  43:300,  1141,  1313;  44:453,  034;  45:1562  : 
46:1115;  47:820.  PWr.  St.  35:1407,  Cams  Blackfeet,  Si 
C.  Cls,  101;  Dick,  20S  U.  S.  340.  I.  D.  Rulings  Memo.  Sol,, 
.Tune  15.  1037;  Memo  Sol.  OIL,  Get.  7,  1938, 

FORT  MeDERMITT  PAlUTE  AND  SlIOSIIONE  TRIBE  OF 
THE  FORT  MeDERMITT  INDIAN  RESERVATION.  See 
also  NEVADA  ; PAlUTE  ; SHOSHONE.  Gov . Pub.  74  Cong., 
I spsH.,  H,  Rep.  337,  Spec,  St,  49:1094.  Approp.  St.  41:408. 
1225;  '42:552,  1174;  43:300,  1141;  44:453,  934  ; 46:1115. 
I.  J).  Rulings  Memo.  Sol.  OIL,  Nov,  14,  1935.  Const . July  2, 
1036.  Charter  Nov.  21,  1936. 

FORT  MoDOWELL  MOJAVE-APACHE  COMMUNITY,  See 
also  ARIZONA;  APACHE  ; MOJAVE.  Const,  Nov.  24,  193b. 
Charier  June  6,  1938. 

FORT  MOJAVE  INDIAN  RESERVATION,  See  also  ARI- 
ZONA; MOJAVE;  MO  JAR  IS,  Spec.  St,  48:795,  Approp. 
St.  26:980:  27:612;  30:571,  921;  38:582  ; 40:561;  41:1225; 
42:1174;  43:1141;  44:453,  934, 

FORT  PECK.  See  also  MONTANA ; SIOUX,  Spec.  St,  25  :114, 
35:558;  39:904;  41:365,  549;  42:857  ; 43:667,  1207;  44:303, 
49S,  746,  1401;  45:774;  46:1100,  1108  ; 47:420;  49:327,  328, 
329.  Approp.  St.  20:63,  295,  410;  21:134;  22:68.  433  ; 23:70, 
267,  362,  446,  510 ; 24  :449 ; 25 :980  ; 26 :336,  504,  9S9  ; 27 :120, 
612;  28:286,  876;  29:321;  30*62;  31:1058;  32:245,  9S2: 
33  :189,  1048  ; 34  r325,  1015  ; 30  :70,  781 ; 86  :2G9  ; 37  :518 ; 38  ;7Y* 
5S2;  89:123,  969;  40:561;  41:3,  408,  1156,  1225;  42:552, 
1174;  '43:390,  1141.  1313;  44:453,  934,  1250;  45:200,  1562  ; 
46:90,  279,  1115;  47:91;  40:176,  1757;  00:564,  755;  52:291. 
Priv,  St.  44:1706;  46:1986;  47:1680;  48:1385.  Op.  A . (J, 
36  *506,  7,  D,  Rulings  Memo,  Sol,,  July  17,  1935, 

FORT  ROBINSON  RESERVATION,  See  NEBRASKA;  GG- 
LALA;  SIOUX. 

FORT  TOTTEN.  See  also  DEVIL'S  LAKE  RESERVATION  . 
SIOUX.  Approp . St.  20:089;  27:612;  28:236;  30:571,  924. 
35:781 ; 40:561;  44  *161.  7.  D.  Rulings  Memo.  Sol.,  July  20, 
1934, 

FORT  YUKON,  NATIVE  VILLAGE  OF,  ( ATHAPASCAN). 
See  also  ALASKA,  Const,  Jan,  2,  1940.  Charter  Jan,  2, 
1940, 

FORT  YUMA.  See  also  ARIZONA  ; CALIFORNIA ; APACHE  : 
YUMA.  Spec.  St,  43:94,  Approp,  St.  41:408:  46:1115; 
47:01,  820.  I . B.  Rulings  Asst.  Secy’s  Letter  to  U.  8.  Atty., 
Feb.  26,  1932;  Memo.  Sol,,  Mar.  29,  1935. 

FOX.  See  also  IOWA ; OKLAHOMA ; SAC,  FOX  AND  IQWAY ; 
SAC  AND  FOX ; SAUK  & FOX.  Texts  Blanchard,  MMM ; 
Manypenny,  OIW.  Spec.  St,  2:343;  4:302,  304,  464,  665, 
740;  5:48,  522,  622,  666.  Approp.  St,  2:338  ; 4:92,  181,  470, 
526,  016,  682,  780:  5:36,  158,  612,  681.  Treaties  7 :135,  378. 
Cases  Choteau,  10  How.  203. 

FRESNO  AND  KINGS  RIVER  RESERVATION.  See  also 
CALIFORNIA.  Approp,  St,  20:115. 

CALEB  RE  CREEK.  See  also  OREGON;  COW  CREEK; 

SILETZ  RESERVATION.  Treaties  10:1125, 

GAMBELL,  NATIVE  VILLAGE  OF.  See  also  ALASKA;  ES= 
KIMO.  Const.  Dec-  31, 1939.  Charter  Dec.  31,  3939. 
GEORGETOWN.  See  WASHINGTON-  SHOALWATBR  OR 
GEORGETOWN  RESERVATION, 

GILA  RT%fER,  (GILA  RIVER  PIMA  MARICOPA  INDIAN 
COMMUNITY).  See  also  ARIZONA;  MARICOPA;  PIMA. 
Spec.  St.  29:527;  46:1519.  Approp.  St.  33:1048;  34:325; 
36:269;  37:518;  38:582;  89:123,  969;  40:501;  41:3,  408, 
1225;  42:552,  1174;  43;33,  300,  704,  1141;  44:453,  934; 
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45:2,  200,  883,  1562,  1607;  46:279,  1115;  47:91,  820:  43:362: 
49:176.  1757;  00:564;  52:291.  Cases  Ter.  of  Aria..  3 Ariz. 
302,  7.  U.  Rulings  Letter  Comm,  Nov.  5,  1934;  Sec'. vs  Let- 

ter to  Atty.  Gen.,  Mar.  20,  1935;  Memo,  Sul.,  Mar.  29,  1935, 
Alar.  30,  1930.  Compt . Gcn'is  Rulings  A,  86599.  Const,  May 
14,  3936.  Charter * Feb,  28.  193S, 

GGSHUTE.  See  also  UTAH;  SHOSHONE-GOSHIP ; SKULL 
VALLEY  RESERVATION.  Spec.  St,  52:216,  Case*  U-  S. 
v.  Lea tiiers,  26  Fed.  Cns.  No.  15,  5S1. 

GRAND  PORTAGE  RESERVATION  (PIGEON  RIVER).  See 
also  MINNESOTA;  CHIPPEWA.  Spec.  St.  31:785,  1455. 
Approp.  St.  29  ;267.  Cases  Minnesota,  305  TJ.  S,  382  * U.  S.  v. 
Minnesota*  95  F,  2d  468.  I.  D.  Rulings  Letter  from  Ass’t 
Com’r  Ind.  Aft,  Fob.  19,  1935. 

GRAND  RIVER.  See  also  GRAND  RIVER  AND  UINTAH 
BANDS;  T ABEG  U AC  HE,  M CACHE.  CAPOTE,  W'BEMI- 
NUCHE.  YAA1PA,  GRAND  RIVER  AND  IJINTAH  BANDS 
OF  UTES ; UTAH  ; COLORADO  ; UTE  INDIANS.  Treaties 
15  :619, 

GRAND  RIVER  AND  UINTAH  BANDS,  See  also  GRAND 
RIVER;  UINTAH.  Spec.  St.  12:493.  Approp.  St,  15 : IDS, 
GRANDE  RONDE  COMMUNITY,  CONFEDERATED  TRIBES 
OF.  Sec  also  OREGON.  Spec,  St,  33  ;5C7 ; 49  :SG1.  Approp. 
St.  16*544;  17:165;  20:63,  205;  21:114,  485;  23  :76;  24:449; 
25:217,  080;  20:336;  29:321*  31:221,  105S;  32*245,  082; 
33:189,  1048;  34:325,  1015;  35:70,  781;  36:269;  37:518; 
38  :77*  5S2  ; 39  :123,  969  ; 41  ;3,  408,  1225j  42  :552*  1174  ; 43  -390, 
704,  1141.  Cases  Bond,  381  Fed,  SIS;  Ex  p.  Savage,  158  Fed. 
205;  U,  S.  v,  Earl,  17  Fed,  75;  U.  S.  v.  McGlane,  74  Feu. 
153  ; U.  S.  v.  Sinnott,  26  Fed,  89 ; U,  S,  y,  Sinnott,  26  Fed,  84 : 
Wheeler,  153  Fed.  471.  Const,  May  13,  1036.  Charter  Aug. 

22,  1936. 

GRASS  VALLEY  BAND.  See  PAH-UTE  (PAlUTE), 

GREAT  OSAGE  NATION.  See  also  OKLAHOMA;  OSAGE. 
Spec.  St.  5 :209  ; 16 :55  ; 19  ;127.  Approp . St,  5 :323.  Treaties 
7 :133,  222,  240*  268.  576, 

GREEN  RIVER  (DWAMTSH).  See  also  WASHINGTON, 
Cases  D’wamisb,  70  G.  Cls,  580. 

GRINDSTONE  CREEK  RESERVATION,  face  also  CALIFOR- 
NIA, Approp,  St,  41 :3, 

GROS  VENTRE  (ATSlNA,  OF  MONTANA),  See  also  MON- 
TANA; FORT  BELKNAP  INDIAN  COMMUNITY;  GROS 
VENTRE,  PI  EGAN,  BLOOD,  BLACKFEET,  RIVER  CROW. 
Spec,  St  17:787;  18:28;  25:113  ; 33:810;  36:1080  ; 43:21; 
40:1569.  Approp,  Si,  10:315;  1(  :335,  544;  17:122,  105,  437, 
530;  18:146,  420;  19:271;  20  ;0L,  295;  21:114,  485;  22 :68, 
433;  23:76,  362;  24:440;  26:504;  28:843,  Cases  Albright, 
53  G.  Cls.  247;  Stookey,  58  F.  2d  522 ; Winters,  207  U.  S. 
564.  7.  D.  Rulings  Memo.  Sol.  M.  7599,  June  9,  1922 ; Memo, 

Sol.,  Dec,  2,  1936, 

GROS  VENTRE  (HIDATSA,  OF  NORTH  DAKOTA).  See  also 
NORTH  DAKOTA;  THREE  AFFILIATED  TRIBES  OF 
THE  FORT  BERTHOLD  RESERVATION.  Spec,  St. 
46  :1481, 

GROS  VENTRE.  FIEGAN,  BLOOD,  BLACKFEET,  AND 
RIVER  CROW  INDIANS.  See  also  BLACKFEET; 
BLOOD;  GROS  VENTRE  ( ATSINA ) ; FIEGAN ; RIVER 
CROW.  Spec,  St,  40  :I204,  Approp , St.  26 :336, 

I-IAIDA.  See  also  ALASKA.  Spec.  St.  49  :8S8, 

HANNAHVILLE  INDIAN  COMMUNITY  (CHIPPEWA),  See 
also  MICHIGAN.  Cotist.  July  23,  1936.  Charter  Aug,  21, 
1937. 

HAVA  S UP  A I TRIBE  OF  THE  HAVASUPAT  RESERVATION. 
See  also  ARIZONA  ; APACHE  ; TRUXTON  CANYON.  Spec. 
St,  40:1175.  Approp,  St.  49:1757,  Priv.  St.  49:2296*  Conxt. 
Mar.  27.  1039. 

HOH  (QUILEIJTE).  See  also  WASHINGTON  * QUILEUTE,, 
Spec . St,  86:1345.  Cases  Mitchell*  22  F.  2d  771;  U.  S,  v. 
Provoe,  283  U*  S.  753, 

HOONAH  INDIAN  ASSOCIATION  (TLINGIT).  See  also 
ALASKA;  THLINGIT.  Const.  Oct  23,  1939,  Charier  Oct. 

23,  1939. 

HOOPA  (HUPA)  VALLEY.  See  also  CALIFORNIA;  SMITH 
RIVER  RESERVATION.  Spec,  St,  13  ;53S ; 45 :5S9,  Approp, 
St.,  15  :108 ; 16  :13  ; 20 :63,  295 ; 21  ;114  ; 23  ;76 ; 24  :449 ; 
25:217,  980;  26:336,  989;  28:286,  876;  31:221,  1058;  32:245, 
982 ; 33:189.  1048;  34:325  1015  ; 35:70,  781;  38:77;  40:561; 
41  ;3,  408,  1225  ; 42  :552,  1174  : 43:390.  1141 ; 44  :4 53  • 45  ;883  ; 
48:279,  1115;  47:15;  50:564.  Priv . St,  19:503.  Cases 
Donnelly.  228  U.  S.  243 ; Osborn,  33  C.  Cls.  304 ; U,  8.  V.  48 
Lbs.  of  Rising  Star  Tea,  35  Fed.  403;  U.  S.  v.  Kagama, 
118  U.  S.  375. 
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HOPI.  See  also  ARIZONA ; MOQIJI.  Per.  Beaglehole,  20  la.  L 
Rev.  304,  Gov.  Pub.  72d  Cong.,  2d  Sess.,  Hearings,  Ind,  Ail 
Comm.,  Senate.  Approp,  St.  40:561 ; 41 :3,  327,  408,  503, 1015, 
1150,  1225  ; 42:552.  1174,  l'*2t ; 43:1141 ; 44:453,  034;  43:200, 
1562,  1007,  1(123:  40:271).  1115;  47:!)1,  820,  1602:  48:302: 
40:176,  1757 ; 50:504;  52:201.  Op.  A.  O.  35:107.  I.  V. 
Rulinii*  Colton,  Museum  Notes  (Survey  Hopi  Common 
Law)  ; op.  Sol,,  17187,  Jan,  20,  1020;  Memo.  Sol.,  Dee.  14. 
1037.  Coitstr.  Dee.  if),  1036, 

HUALAPAI  ( WALAPAI ) TRIBE  OF  THE  HUALAPAI 
RESERVATION.  See  also  ARIZONA;  TRUNTON  CAN 
YON.  Approp.  St.  23:76,  362;  24:440;  25:217,  080  ; 26:336 
OS!) ; 27:120,  612  ; 28:280,  876  ; 20:321;  30:62,  571,  024; 
31:221,  1058  ; 32:245,  882.  J’riv.  St.  30:1243.  Va.ua  Luke, 
35  C.  CIs.  15.  Const.  Dec,  17.  1938. 

HUMPTULIP.  See  also  WASHINGT  ON.  Spec.  St.  43:886, 
HUPA  VALLEY.  See  IIOOPA  (HUPA)  TALLEY. 

HURON  CEMETERY  (KANSAS,  1842-671,  See  also  KANSAS. 
PHv.  St.  .12:1785 

HYDABURG  COOPERATIVE  ASSOCIATION  (BAIDA) . See 
also  ALASKA;  1IA IDA.  Count.  April  14,  1038,  Charter 
April  14,  1938, 

IDAHO.  See  also  COEUR  D’ALENE;  CONFEDERATED 
HALISH  ; DUCK  VALLEY  RESERVATION  : FLATHEAD  : 
FLATHEAD,  KOOTENAI  AND  PEND  D'OItEILLE  ; FORT 
HALL;  FORT  LAPWAI;  KOOTENAI;  LEMHI;  NK55 
PERCE;  PEND  D OTtMILLE ; SALISH;  SHOSHONE; 
SHOSHONE  BANNOCK  TRIBES  OF  THE  FORT  HALL 
RESERVATION,  Approp.  St.  17:165,  437;  18:146,  420; 
19:176,  271;  20:63,  295;  21:114,  485. 

ILLINOIS.  See  also  IOWA  • KASKASKlA  AND  PEORIA  ■ 
KASKASKlA,  PEORIA,  WEA  AND  PIANKESHAW ; 
KICKAPOO ; MIAMI ; OMAHA ; OTTAWA ; PIANKESHAW 
AND  WEAS;  TAMAROA ; WABASH;  WEA,  Treaties 
7 :78,  381,  200,  2C8,  403. 

INDIAN  RANCH,  INYO  COUNTY.  See  also  CALIFORNIA. 
Spec,  St,  45:102, 

INDIAN  TERRITORY,  See  also  OKLAHOMA;  APACHE; 
ARAPAHOE;  CAYUGA;  COMANCHE;  FIVE  CIVILIZED 
TRIBES  ; IOWA : KANSAS  ; RAW  ; KICKAPOO  ; KIOWA  ; 
MISSOURI ; MODOC  ; OSAGE  ; OTTOE  ; OTTAWA  ■ PAW- 
NEE ; PEORIA  AND  MIAMI ; PONCA  ; POTAWATOMIE  ; 
QUAPAW;  SENECA;  SHAWNEE-  WICHITA;  WYAN- 
DOTTE. Spec.  St..  13:62:  27:463,  487,  492,  524;  28:974; 
20:13;  30:715,  544  : 32:43,  041;  34:267,  696.  Approp.  St 
17:165,  437;  18:146,  420;  19:176,  271;  20:03,  2 95;  21:114, 
485  ; 22:433;  30:1121;  31:1058;  32:1031;  83 :1117 ; 34:325, 
034,  1015,  1073;  30:478,  997.  Priv.  St.  35:1404;  38:1305. 
Cases  Binyon,  4 Ind,  T,  642 ; Bohart,  2 Ind,  T.  45 ; Boyt,  4 
Ind.  T.  47;  Brown,  2 Ind.  T.  082;  Burch,  7 Ind,  T.  284; 
Choctaw,  6 Ind,  T.  432 ; Denison.  3 Ind.  T.  104 ; Dennee,  4 
Ind.  T,  233;  Ellis,  6 Ind.  T.  202;  Foreman,  7 Ind.  T,  478; 
Glover,  6 Ind.  T,  262 ; Incorp.  Town,  5 Ind.  T.  407 ; In  re 
Terrell’s,  6 Ind.  T.  412;  Luce,  4 Ind.  T,  54  : Martin,  1 Ind.  T. 
495 ; Mays,  3 Ind.  T.  774 ; Moore,  5 Ind.  T.  384 ; Murray,  1 Ind. 
T.  28 ; Oats,  1 Ind.  T.  152 ; Parris,  1 Ind.  T.  43 ; Pilgrim,  7 Ind. 
T.  623;  Poplin,  1 Ind.  T,  157;  Purcell,  6 Ind.  T.  78;  Sn.ver. 
7 Ind.  'T.  675 ; Simon,  4 Ind.  T.  688 ; Tally,  6 Ind.  T.  331 ; 
Taylor,  6 Ind.  T.  351 ; TJ.  S-  v.  Buckles,  6 Inti,  T.  319 ; U,  S. 
v,  Cohn,  2 Ind,  T,  474;  U.  S.  v.  Fidelity,  7 Ind,  T,  83; 
Watkins,  3 Ind.  T.  281;  Williams,  4 Ind,  T.  204;  Willis, 
6 Ind,  T.  424, 

INDIANA,  See  EEL  RIVER ; MIAMI ; WABASH  ; WEA. 
INK-PA-DU-TAH  (XNKPA,  WAHPKTON  SIOUX).  See  also 
SIOUX,  INK-PA-DU-TAH  BAND.  Spec.  St.  11 :362. 

I-ON-I  (HASINAI  CADDOANS).  See  also  TEXAS.  Treaties 
9 :S44 

IOWA  (STATE),  See  POTAWATOMIE;  SAG:  SAG  AND 
FOX  | SAG  AND  FOX  TRIBE  OF  MISSISSIPPI  IN  IOWA  ; 
WINNEBAGO. 

IOWA  (IOWAY)  INDIANS,  See  also  KANSAS  ; OKLAHOMA  : 
IOWA  TRIBE  IN  NEBRASKA  AND  KANSAS;  IOWA 
TRIBE  OF  OKLAHOMA;  OMAHA;  SAG,  FOX,  IOWA, 
SIOUX,  OMAHA,  OTTOES,  MISSOURTAS  ; SAC,  FOX  AND 
IOWAY.  Per.  Mae  Leod,  28  J.  Grim,  L.  181.  Spec.  Si. 
4:464  : 23:351;  24:367;  26:749;  28:580;  20:05;  34:262* 
39  ;86S  ; 41 :5§5  ; 45  :1G73 ; 48  :260 ; 48 :501.  Anpron.  St.  4 ;92 
526,  616,  636,  6S2,  780;  5:36,  358,  208,  328,  402,  417,  493,  704. 
766  ; 9:20,  132,  252,  382,  544,  574;  10:41,  220.  315)  6S6 ; 11 :05 
169,  273,  38S ; 12:44,  221.  512,  539,  774;  18:161,  541;  14:255. 
492  - 15:198;  16:13.  335.  544;  17:165,  487:  18:146.  420; 
19  :176,  271 ; 20 :63,  295  ; 21 :1I4,  485  ; 22  ;6S,  433 ; 23 176,  362  ; 


24:449:  25  :217,  9SG;  26:330.  fS9:  27:120,  612;  28:286.  424, 
876  : 29:321;  30:62,  571,  924;  31:221,  1058:  32:245,  982; 
33:189,  10 '8 ; 34:325.  1015:  35:70:  48:984.  Pnv.  Si,  6:913. 
Treaties  7:136,  281,  272,  32S,  511,  017,  547;  10:1069;  12:1171. 
Cases  Iowa,  CIS  O.  ON-  585;  State  of  Missouri.  7 Iluw,  669; 
U.  S.  t Choctaw,  ITS)  U.  S.  494.  Op.  4,  G.  0:O5S.  /.  D.  Rub 
Inga  30  L.  D,  532.  Mnr.  13,  IDDI. 

IOWA  TRIBE  IN  NEBRASKA  AND  KANSAS,  See  aUo  IOWA 
(IOWAY)  INDIANS.  Const.  Feb,  26,  1937,  Charter  June 
19,  1937. 

IOWA  TRIBE  OF  OKLAHOMA.  Soo  also  IOWA  (IOWAY) 
INDIANS.  Const.  0<*t  23,  1937.  Charter  Foil.  5.  1938. 
IROQUOIS.  See  also  NEW  YORK;  CAYUGA;  MOHAWK; 
ONEIDA;  ONONDAGA;  ST.  REGIS,  -SENECA;  SIX  NA- 
TIONS ; TONA WANDA.  Per.  Hagan,  23  Giihp  &.  Com.  735; 
James,  12  J.  H.  Univ,  Studies  467 j Parker,  28  Case  & Com, 
717;  Pound,  22  Colum.  L,  Rev,  97;  WpocIcii,  2 J.  H.  Univ, 
Studies  385,  Cases  Bmijter,  160  Fed,  840;  MeCandless,  25 
F,  2d  71 : New  York,  40  C.  01  s.  448. 

ISABELLA  RESERVATION,  See  MICHIGAN:  CHIPPEWA, 
ISLETA  PUEBLO.  See  NEW  MEXICO:  PUEBLO. 

JEMEZ  PUEBLO,  See  NEW  MEXICO  ; PUEBLO. 

.JICARILLA  APACHE  TRIBE.  See  also  NEW  MEXICO; 
APACHE,  JICARILLA.  Const , Auff,  4,  1937,  Charter  Sept, 
4,  1937, 

JOCKO.  See  also  MONTANA ; KOOTENAI ; FLATHEAD,  Spec. 
St.  25  :S7L  A pprop.  St.  22  ;0S ; 23 :217,  980 ; 26 :93D ; 27  :120 ; 
28  :2S6  ; 49 :170. 

KAIBAB  (PAIUTE),  See  also  ARIZONA;  UTAH;  PAIUTE: 
SHIVWITS,  Spec.  St  45:401,  Approp . St  30:571,  924,; 
82:245,  982;  35:317;  39:123;  40:501;  41 :S,  408,  1225; 
42:1174;  43:390,  1141;  44:453,  934;  45:200. 

KALAPUYA.  See  OREGON;  CALAPOOlA,  CLAKAMAS; 
MOLALA, 

KALAWATSET.  (LOWER  UMPQUA).  See  OREGON; 
UMPQUA. 

ICALISPEL  INDIAN  COMMUNITY  OF  KALTSPEL  RESERVA- 
TION. See  also  CALESPEL ; WASHINGTON,  Cases  U,  8. 
v.  Heyfron,  138  Fed,  904.  Const  Mar,  24,  1938,  Charter 
May  28,  1938, 

KANOSH.  See  also  UTAH  ; UTE  ; PAHTTE  (PAIUTE) . Spec , 
St  45:1161;  49  :393. 

KANSAS.  See  also  BLACK  BOB  ; OFTIPPEWA : DELAWARE  ; 
FOX;  IOWA  TRIBE  IN  NEBRASKA  AND  KANSAS; 
KAW;  KICKAPOO;  MIAMI;  MIJNSEE;  NEOSHO;  PIAN- 
KESHAW ; FOTAWATOMI ; SAG  AND  FOX  .TRIBE  OF 
MISSOURI  OF  THE  SAC  AND  FOX  RESERVATION  IN 
KANSAS  AND  NEBRASKA;  SHAWNEE;  WEA;  WYAN- 
DOTTE, Spec.  St.  9 :570 ; 12 :08O ; 17  :85,  228 : 10  *74  ; 32  :03« ; 
42:1501,  1589;  43:176,  1133;  44:134;  45:1258.  Approp.  St 
4:217,  3G1,  526,  616,  682,  705,  7S0;  5:36,  158,  208,  323,  402, 
417,  012,  704,  760;  9:20,  40,  323,  252,  3S2,  544,  574-  10:41, 
220,  315,  6S0 ; 11  ;65,  169,  273,  388  : 12  :44,  221,  512,  774  ; 13  :161, 
541;  14*255,  492;  15:7,  IDS;  16:13,  385,  544;  17:165,  437; 
18:133,  140,  272,  420;  19:176,  271;  20:63,  295  ; 21:114,  485; 
22:08,  257,  433;  23:76,  362  ; 24:449  ; 25:217,  980;  26:336, 
9S9;  27:120,  612;  28:280,  870:  29:321;  30:62,  571.  924; 
81 :22i;  1058  ; 32  ;245,  082  ; 33  :189,  1048  ; 34  ;325,  1015 ; 35  :TO. 
781 ; 36  :269 ; 37 :518  ; 38  :77,  582  ; 30  :123,  969 ; 40 :561 ; 41  ;3, 
408,  1225;  42:552,  1174;  43:390,  704,  1141.  Priv , St.  6:852; 
22  ;72S.  Treaties  7 :137,  244,  270  ; 9 :842 ; 12  rllll,  1129,  1221 ; 
14  *709.  Cases  Drummond,  34  F.  2d  755 ; Goodson,  7 Olcla. 
117 ; Kansas,  SO  C.  CIs,  264 ; Shore,  00  F.  2d  1 ; Smith,  10  Wail- 
321 ; State  of  Missouri,  7 How.  6C0 ; Swope,  23  Fed,  Cos, 
No.  13704 ; U.  §.  v,  Ward,  28  Fed.  Ca^  No.  16639.  Op.  A.  t*. 
9:110;  13:531,*  17:200. 

KANSAS  SHAWNEE.  See  KANSAS;  BLACK  BOB;  SHAW- 
NEE. 

KARLUK,  NATIVE  VILLAGE  OF  (ALEUT).  See  also 
ALASKA ; ALEUTS.  Const.  Aug,  23, 1939.  Charter  Aug,  23, 
1939, 

KASAAN,  ORGANIZED  VILLAGE  OF  (TSlMSHIAN) . See 
also  ALASKA,  Const  Oct.  15,  198$.  Charter  Oct.  15,  1938. 
KASHI  A BAND  OF  POMO  INDIANS  OF  THE  STEWART’S 
POINT  RANCHER1A.  See  also  CALIFORNIA;  SACRA- 
MENTO. Const  Mar.  11,  1936. 

KASKASKIA.  See  also  ILLINOIS;  CAHOKIA;  KA  SKA  SKI  A, 
PEORIA,  WEA  AND  PIANKESHAW ; KASKASKlA 
AND  PEORIA:  PEORIA  AND  KASKASKlA;  PIANKE- 
SHAW; PIANKESHAW  AND  WEA;  QUAPAW;  WEA, 
Texts  Many  penny,  OIW,  Spec.  St  2:277*  8:SQ8,  319,  600; 
4:594;  12:539;  17:631,  Approp . St  1:460 ; ^:517;  4:526, 
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Glfl.  030  ; 5:288;  10:570;  17:122:  IS  :420  : 21 :43a : 
fifti;  2S:-124,  Trent  ha  7:49,  74,  77.  7S,  S3.  100,  403;  8:110. 
10:10S2;  15:513.  Cases  Bowling,  233  G.  S.  52S:  Lyknis.  184 
U.  S.  100;  17.  S.  v.  Bowling,  250  U.  S.  484:  U.  S.  v.  Bundle, 
110  IJ.  S.  CSS;  11.  S.  v.  Kundoll,  181  Fod,  SS7.  Op,  A.  0. 

KA8KA8KIA  AND  PEORIA.  SoO  nl«o  ILLINOIS;  K ASK  AS- 
KIA  ■ PEORIA:  PEORIA  AND  KASKA8KIA.  A pprop.  &t. 

4 :030,  082,  7S0 ; 5 ;3(i.  158,  323,  402,  417,  403 : 10 :0SC. 
KASKAHKIA.  PEORIA,  WEA  AND  PIANKESIIAW.  See  ulra 
KASKASiCIA;  ILLINOIS.  Spec.  St.  2n:1013.  Approp.  Si. 
4-7S0-  ,T3U,  158;  30:080:  11:05,  100,  273.  3S8:  1-  :H>1 : 
56:835.  VU:  17:105,  437:  18:140.  420;  10:176.  271;  20:03, 
205  • 21  -114,  485 : 22  :GS.  257,  433 ; 23 :70.  362  : 24 :440  ; 8..  :2l  i , 
080 ; 26 :33(S,  080 ; 31 :32L 

KA-TA-KA  (KIOWA  APACHE).  See  also  KIOWA.  Treaties 
7 *53*3 

KAW.  See  aim  KANSAS:  OKLAHOMA.  Spec.  St  17:228: 
32:0:%*;  31  :77S : 43:111,  722:  48  :50L  A pprap.  St.  15  :311; 
37:122;  18:133:  33:380;  4S  :9S4.  Treaties  12:1120;  I4u93. 
Cases  Bnuninmid,  84  F.  2d  755;  Gay*  5 Okhh  1;  Tnylor, 
01  F.  2d  892;  ThomUF,  109  U.  8.  204,  Op,  A,  G,  3o:l.  L w. 
Rulings  Op.  Sul..  Doe.  23,  1034,  May  14.  1935. 

KETCHIKAN  INDIAN  COUPOUATION  (TSIMSHIAN).  ^ 
nisei  ALASKA.  Coast , Jan.  27,  1040.  Charter  Jan.  2 <,  1940. 
KEWEENAW  LAY  INDIAN  COMMUNITY  (OF  THE  LANSL 
RESERVATION).  Hoo  also  MICHIGAN;  CHIPPEWA; 
L’ANSE  AND  VIEUX  DESERT  INDIAN  RESERVATION. 
Const.  Dee,  17,  1930.  Charter  July  17,  1937. 

KIALIGEE  (KIALADSHIL  See  also  CREEK.  Case  XL  S-  v. 
Mid  Continent,  07  F.  2d  37. 

KICKAPOO.  See  also  KANSAS:  OKLAHOMA;  ILLINOIS. 
Te&fs  Mnnvpennv,  OI W.  Per.  Rrosius*  23  Case  & Com.  739 ; 

0 J H.  TJniv.  Studies  641.  Spec,  St.  3 :808,  319,  COO ; 4 :504  ; 
22  ;177 ; 24  :210  ; 30  :060 : 47  :SW ; 48 :501.  AflJWop.  St.  1 :400 ; 
2-007;  3 -60S;  4:526,  636,  082,  705,  730;  5:36,  1.58.  208,  323, 
402  417  435,  493,  704,  700 : 0 -20,  132,  252,  SS2,  514,  574  ; 
10  <41,  316,  080 : 11 :65,  ICO,  273,  3SS  ; 12  :44,  221,  512,  774 ; 
13:101.  641;  14:255,  402;  15:108;  10:13.  835,  544;  17  ;10->. 
•137:  18:27.  183,  140.  402,  420;  19:170,  271:  20:63,  29o,  410; 
21:114,  414,  485;  22:6S;  23:70,  362:  24:449;  25:217,  DS0; 
20  -330,  080 ; 27  :120,  0J  2 ; 28  ‘280.  870 ; 20  -321 : 30  ;02,  571,  052, 
024  1214  : 31 :221.  280,  1010,  1058 : 32  *245,  552.  982  : 33  :1S9, 
IMS  12U;  34:325,  1015:  35:70.  781.  045;  30:209,  703,  1303; 
37 :018.  38  *77,  682 : 30  *14.  123.  909 ; 40 :501 ; 41  :B,  36,  408,  003 
1015,  1150.  1225  : 42:29,  052,  1174  ; 43:390,  704,  1141;  44:453. 
D34  * 45  :200  ; 48  :9S4.  Treat-lex  7 :49,  74,  77,  HI,  110,  117,  US, 
130  140,  181.  200,  20S,  202,  391 ; 8 ;110  ; 10  ;10G9,  1073  ; 13  .623. 
Casas  Briggs,  43  Feel.  102;  Briggs,  37  Fed.  135;  Elk,  112 
U S.  94:  Johnson,  2S3  Fed.  054:  Lowe,  37  C.  Ols.  413: 
Matter,  197  U,  S.  488;  U.  S.  v.  Belt,  128  Fe.il.  OS;  U.  S.  v. 
Eslill,  02  F.  2d  020 ; U.  S.  v.  Kilgore,  27  F,  Siipp.  1 ; U.  S.  v. 
Reilly,  290  U.  S.  33.  Op,  A,  (?.  19 :205.  Const.  Feb.  20,  1937. 
Charter  June  19,  1937. 

KIKIALLAH.  See  also  WASHINGTON.  Cases  D’wamisb,  iD 
C.  CIS.  530. 

KING  ISLAND  NATIVE  COMMUNITY  (ESKIMO).  See  also 
ALASKA;  ESKIMO.  Const.  Jail.  31,  1939.  Charier  Jan, 
81,  1939. 

KIOWA  See  also  OKLAHOMA : TEXAS ; APACHE ; APACHE, 
ICIOWA,  COMANCHE;  APACHE,  KIOWA,  CO 
MANfHli  AND  WICHITA : ARAPAHOE,  CHEYENNE 
APACHE.  KIOWA,  COMANCHE  AND  WICHITA  : ARAP 
AHOE  AND  KIOWA:  CADDO;  CHEYENNE,  ARAPAHOE 
KIOWA  AND  COMANCHE : COMANCHE;  KIOWA  ANP 
COMANCHE;  WICHITA.  Texts  Mnnynenny.  IOW.  Per 
Brown,  39  Ynle  L.  J.  307.  Spec.  St.  18 :328 ; 18  *337  ; 22  :47  : 
29:029;  31:672,  1093;  39:445,  1190  ; 40:1318:  43:1073 

40:086  ; 47:39;  48:501.  Approp.  St.  11  *169:  16*291  j 20:377 
410:  21:67.  414:  22:7;  20:504;  3(1 :10n,  052:  33:189,  1048 
34:325;  30:200;  30:12,3;  41:408,  1225;  42:052,  1174;  43:390 
1313:  45:2,  492,  1623;  48:984.  Priv.  St.  21:549,  640 

25:1806  ; 44:1609  ; 45:2021;  49:2197,  2296.  Treaties  7:533 
10*1013:  14:717;  16:581,  589.  Cases  Ball,  161  U.  S.  72* 
Brown,  32  C.  Cls.  432;  Crow,  32  C.  CIS.  16;  Gnmcl,  31  O.  CIS 
321;  Gorham,  20  C.  Cls,  D7 ; Gossett  31  C.  Cls.  304:  King 
31  C-  Cls.  304  ; Light,  10  Okln,  732  * Lone,  387  U.  S.  553 : 
McCoy,  38  C,  Cls.  163:  Montoya,  32  C.  Cls.  71:  Oklahoma 
258  TJ.  S.  574 ; Price.  28  C.  CD.  422 : Swone,  33  C.  Cls.  223 : 
U.  S.  v.  Andrews.  179  U.  S.  96 ; D.  S.  v.  Gorham,  105  TJ.  S. 
316 : D.  S.  v.  Loving,  34  Fed.  715 : U.  S-  v.  Martinez,  195  U,  S. 
469;  U.  S.  v.  Myers,  206  Fed.  387;  TJ.  S.  v.  Rowell,  243  U.  S. 
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404.  Op.  A . Q,  IS  :235,  I.  D.  Ridings  31  It.  D.  430,  Dec.  li>, 
3002 ; Op.  Sol.,  Mar.  10,  1922,  Aug.  34.  1020 ; Memo.  Sub,  Aug. 
2S,  1934,  IS  In  r.  21.  1930;  Memo,  Sol.  Off.,  Oct,  9,  1937. 

KIOWA,  COMANCHE;  See  nDo  APACHE.  KIOWA,  COMAN- 
CHE ; ARAPAHOE,  CIIEYENNE,  KIOWA,  COMANCHE, 
APACHE:  KIOWA.  APAt  HE,  COMANCHE;  OKLAHOMA. 
*w,.  fif.  23  :6i>  : 34  :110.  Appn>p,  Si,  IH  :133  ; 30  :024  ; 32  ‘1)82, 
103  t ; 38  :77 ; 44  :413 ; JO  :27R  Priv.  St.  21 :640. 

KIOWA.  APACHE  AND  COMANCHE.  See  also  KIOWA  ; 
APACHIO  : COMANCHE ; OKLAHOMA.  Qnv>  Put).  70  Cong. 

1 se^..  Hearings.  S.  Comm.  Ind.  Aff.,  S.  J.  Res.  130.  Spec. 
St.  34:21(3.  2830;  35:41,  444.  630;  30:20.1,  f>33#  S 11;  37:91; 
38:1210;  43-701,  1003;  44:740  ; 48:072.  Approp.  St,  13:101; 
IH  HOS ; 10:144;  33:189:  34:1015;  35  :781;  30:200:  37:518; 
38:582,  10S0 ; 39:969;  40:501;  41:3,  408,  1225;  42:502,  1174; 
43:390,  1141;  44:453,  034;  45:200,  8S3,  1562,  1G23;  40:1115. 
1502;  47:01,  820;  48:362, 

KIVALINA,  NATIVE  VILLAGE  OF.  See  also  ALASKA; 

ESKIMO.  Const . Fob.  7,  1040,  Charter  Feb.  7,  1040. 
KLAMATH.  See  also  OREGON:  KLAMATH,  MODOC,  AND 
YAHOO  SKIN  BAND  OF  SNAKE  INDIANS;  MODOC;  MO- 
LALA;  PAIUTE;  PITT  RIVER;  SNAKE;  YA1IOOSKIX. 
Gov,  Puh,  71  Cong.,  2 Hearings,  S,  Comm.  Ind.  AiL, 

H.  31  HI!.  71  Cong.,  2 st'Fg.,  Hearings,  II.  Comm.  Ind.  Aff,,  S, 
3116.  71  Cong.,  2 sem,t  Hearings,  S.  Comm.  Ind.  Aff.,  S. 

4156,  71  Cong-,  1 aess.,  Hearings,  U.  Coinuu  lntl.  AIL,  S. 

2671.  72  Gong..  1 soaa.,  Hearings,  S.  Comm,  Ind.  A1T„  S. 

3188.  75  Cong.,  1 soss.,  Hearings,  H,  Comm.  Ind.  Aff.,  H.  R. 

6971.  75  Cong..  3 suss.,  S.  Rep,  1774.  75  Cong.,  3 sess.,  S. 

Rep  1785.  A pprop,  St,  33  089 ; 39 :323,  069 ; 40 :56l  ; 43  :1141. 
1313;  45:200,  883.  1062;  46:279,  1115;  47:820;  49:176,  1707; 
50:104:  52:291,  1114.  Priv.  St.  48:1380. 

KLAMATH,  MODOC  AND  YAHOOSKlN  BAND  OF  SNAKE 
INDIANS.  See  also  KLAMATH;  MODOC;  YAHOGSKIN 
BAND  OF  SNAKE  INDIANS  ; OREGON.  Spec,  St.  32  :1D0  ; 
33:37;  29  :S4  ; 33:1033:  41:623;  44:741;  45:1439;  40:1105; 
47:1568;  48:811;  50:872;  52:005,  1207.  Approp.  8L  14:250, 
402  * 15:198:  10:13,  335,  544;  17:365,  437;  18:140,  420; 
10:170,  271;  20:63,  295;  21:314,  485;  22:68.  433;  23:70,  362; 
O4;440:  25:4.  217,  980;  26:330,  089;  27:126,  612:  28:286, 
876-  29:321-  30:02,  571,  024  ; 31:221,  280,  1058;  32:245,  082, 
I(i3i ; 33:1018:  24:325,  1015;  35:781;  30:269;  87:518.  595; 
88 ‘77,  5S2 ; 39  :123,  801,  909;  40:2,  345;  41:8,  35,  40S,  1225; 
42:327,  552,  1174;  43:390;  44:453,  934,  1250;  45:1562,  1628; 
46:1115;  47:91;  48:302,  984;  49:1109.  Priv.  St,  20:1465. 
Cases  Bra m well,  2G0  U.  S.  483  ; California,  87  Fed.  532 : Davis, 

32  F.  2d  860;  Donnelly,  228  TJ.  S,  243;  Klamath,  296  U.  S, 
2J4;  Klamntli,  SO  C.  Cls,  014;  Klamath.  81  C.  Cls.  79;  Ktmpp, 
53  C.  Cls.  18:  Oregon,  202  U.  S.  60;  Painter,  33  C,  Cls.  114; 
Thompson.  44  G.  Cls.  319:  U.  S.  v.  Algoma,  305  U,  S,  415; 
TJ.  S.  v.  Anderson,  22S  U.  S.  52 ; U.  S.  v-  48  Lhs„  35  Fed.  403 ; 
XJ  s v.  Klamath,  304  U.  S.  119;  U,  S.  v.  Oregon,  103  Fed. 
549.  Op.  A,  G.  39:35,  56.  L.  D.  Memo.  (D.  J.)  11:407; 
32:510,  578,  703.  J.  D.  Rulings  32  L.  I).  G64,  May  26,  1904; 

33  L,  D.  205,  Aug.  30,  3904;  38  L.  D,  55 9,  Feb.  16,  3910;  Op. 
Sol.,  May  9.  1928  ; Memo.  Sol,  OIL,  April  10,  1933;  Op,  So!., 


KLAM 

Cases  Thompson,  44  O,  Cls,  359. 

rCLAWOOK  COOPERATIVE  ASSOCIATION  (TLINGIT),  See 
also  ALASKA;  THLINGIT,  Const . Oet.  4,  1938,  Charter 
Oct.  4,  1938. 

XOOSHAREM.  See  also  UTAH;  PAItJTE.  Spec,  St.  45:162; 
50:241. 

KOOTENAI  (KOOTENAY),  See  also  IDAHO;  MONTANA; 
CONFEDERATED  SALISH  AND  KOOTENAI  TRIBES  OF 
THE  FLATHEAD  RESERVATION : FLATHEAD,  KOOTE- 
NAI AND  PEND  D OREILLE ; JOCKO  ; SALISH,  Spec,  SC 
43  :21  * 44  :202  | 45  :938.  Appj'op.  St.  12  ;44.  221,  774  ; 33  :161, 
541 ; 14  :4i>2 ; 15  :1 98 ; 17 :437  ; 18  *146  • 45  :15G2 ; 46 :279 ; 47  s«U 
820.  Oases  Clairmont.  22n  U,  S.  551;  tJ.  S.  v.  Heyfron.  138 
Fed.  964 ; U.  S.  v.  Ladley,  51  F.  2d  7H0 ; U.  S.  V,  Lridley.  4 F. 
Siipp.  580.  I-  D.  Rulings  20  L.  D.  462,  May  19,  1895;  Memo. 
Sol.  I.  D , Mar.  17,  1937. 

KOWES.  See  OREGON ; COOS  BAY, 

KWETHLUK,  NATIVE  VILLAGE  OF.  See  also  ALASKA; 

ESKIMO.  Const.  Jan.  ll.  1940.  Charier  Jnn,  11.  1940. 
L'ANSE  AND  VIEUX  DESERT  INDIAN  RESERVATION 
(CHIPPEWA).  See  also  MICHIGAN : KEWEENAW  BAY 
INDIAN  COMMUNITY:  LAKE  SUPERIOR.  Approp . SC 
44:161,  Priv.  St.  43:1486. 
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LA  RESERVATION.  See  nisi.  CALIFORNIA:  MIS- 

SION.  A M iron.  gt.  11:8.  -HL;. 

LA  VxMXTlC  ^’UlI’FKWAL  Sop  also  WISCONSIN ; BAD 
lil)  I'M  H KS  K II V ATI  ON  . $;>«-.  St.  34:1217. 

,*{fj  :11s,  774  ; -II  8.  4 OS.  Pr/V.  &7.  8li:17«10-  Cam's 
IjX-  V Fito,  SMt  F.  *2<I  28;  Illh/liijuuk,  22  Ann.  D.  U.  277.;  Wis- 
i'onsin.  201  TT.  S.  ‘Mr2. 

I. AC  OM-RT  D/DliKILLK  fOmrPKWAU  X<«o  WISfON- 
H1N;  < II1PPKWA.  N/>rr-„  St.  43:02.  -l/t/mi/).  £/.  H!> ;123. 

Cr/.v.  ,s'  Quii^cm.  .i  F.  2d  (ids  : Tliaypr.  20  O.  (’Is*.  187;  U.  K.  v. 
T In  mi  ;is.  47  Foil,  48,8,  /,  jj,  Rulnujs  Op.  Sol..  Oei\  27  1024* 

M< •ilin-  Sol..  IVh,  25.  103,8. 

I^\<1  DC  FLAAICKATJ  BAND  OF  FA Iv K SUPERIOR  CIIIP- 
FFWA  INDIANS  OF  WISCONSIN.  Siv  also  WISCONSIN  * 
cmi'FKWA.  Sptr.  N/.  25  :lil0 ; 40:140;  47:158.  Approp.  St 
81. 221:  811:123:  41  :40N  1225;  42:552.  1174  : 48:300.  1141 
F>14;  44:4 08-1;  4o:2G0.  1502:  40:270,  1115;  47:01  8*N)  • 
40:175i  ; 52:1114.  Prir,  St , 48:1507;  41) ;2817.  Cmcs  u7s. 
V.  -^Oio.  201  Foci,  1 0f! ; WiscMiiisin,  201  U.  X.  2(12-  j J) 
ItH/hiff*  Miiin.  Sol..  Nov,  11.  1037.  Const.  Aug.  15,  i\m 
Charter  May  S.  1037. 

I jACiVN.V  IM  IOBIJI.  S(*i>  NKW  MEXICO:  PUEBLO. 

LAK!’  KCPKltlOIt  (CIiriTKWA).  Sop  nlso  MICHIGAN* 
CIIiPi'MWA;  1/ANSK  AND  YJKUX  DKKKRT  INDIAN 
I i 10  S F R V. \ T JON,  Sprr.  St,  47:100.  A‘ 

LAK1’;  TUAVKUSE  RKSKRVATIOX  (SISSHTON  SIOUX).  Sit 
;i1.ni>  SIOUX.  Cux<*.v  Ruitz,  110  I\  S,  55;  Farrell,  Ufl  FpU 
042 ; Sioux,  277  U,  S.  424, 

LEECH  LAKE.  Soi*  also  CIIIUPEWA;  MINNESOTA  Suer 
St.  2-5  ;l(Jln  - 28:112.  480  ; 20  02.  A wrap.  Si.  88:582. 

L[0M  III.  Sit  alsu  IDAHO;  SIK  *8110X13  ; SHEEPE  4 TE  It  S 

S':7(»,  TNI  -*  3^200  A,wrop-  SL  “:08  : 23;7G  ; ;«:32n.  «''T; 
l-j'jpAA'  (LII’Als  APACHE) . See  also  TEXAS.  T 'reaties  0 
I.Kt  1*1*  EXTENSION  RESERVATION  (NAVAJO I . See  also 

^!I^A,V:^VAJ0-  SMV-  *'■  ™ 

I-IAVLS  & SCOUT  A SIT  TOWNS  (SHAWNEE  SETTLEMENTS 
Vila™0’  1817-31 Sw  aIs0  SHAWNEE.  Appro/,.  Sf 

LITTLE  OSAGE  NATION.  Sen  also  OKLAHOMA;  OSAGE 

*5Co  ‘sV,:20f>:  10:7,u:  10:127.  Approp.  St'.  2:060; 

a :33S.  Treaties  7 :133,  222,  240,  26S.  570 
LOAFER  SIOUX  (OGLALA  SIOUX).  Hoe  SIOUX. 

™^WHA  (TONKA WA).  See  also  TEXAS.  Treaties  9:344 
I.OTIIHTANA.  See  CHETTI M ANOHI, 

LOWER  BRULE  SIOUX  TRI11E.  See  also  SIOUX-  CROW 
CREEK.  Spec.  St.  10 :2f>4  : 26 :14 : 30 :1 302  ; 31  -700  • P.-t  -i  04 . 

Ill  i.!'!','  Approp.  St.  26  -080  - 27 :012 ; 28  :2S0  ; 29  :32i ; 30  .-62 
.,a  :78L  I,  p Rulings  Memo.  Sol.  Off.,  Oct.  12,  1934.  Const, 
Xov.  2,.  103a.  Charter  July  11,  1030 

SIOUX  INDIAN  COMMUNITY.  See  also  MINNE- 
SOTA; PIPESTONE  INDIAN  SCHOOL.  Const.  June  11 
1'MO.  Charter  July  17.  1037. 

LUMMI.  See  also  WASHINGTON.  Spec.  St.  44  -211  • 45  -306 
Approp  St.  41:3;  44:841;  46:200,  8S3;  47:1002:  40:176  1307." 
Iii)7;  «2:201.  Casas  Dinvaml.sli,  70  C.  CD.  630:  U.  S.  v. 
Alaska,  71)  Furl.  153;  TJ,  §.  y.  Boynton,  58  F.  2d  207  * U S 
v.  Rmnnine,  255  Foci,  258.  ’ ' 

MACKINAC  (CHIPPEWA),  See  also  MICHIGAN  Approp 

*.«&*'  &*&28Mii,'Ul  44 •">«<««<  •«& 

MAIbTr  ^NOBSCOT  • PENNACOOK) . Per.  Varney,  13  Green 

MAKAIT  INDIAN  TRIBE,  See  nlso  WASHINGTON;  NE AH 
LAY;  QUILEUTE-  QUINAIELT.  Spec.  St.' 44-. 614  An- 
prop.  St.  12:4.  221,  612,  774:  13:161,  641;  14-*>66'  40-5  = 
15:108;  16:13,  335,  544;  17:165,  437-  18:146.  4^  io  i7c' 
2(1:  20:63,  205  ; 21:114,  485  : 22:68,  433  - 23-70  3fii-  24  -440  ■' 
Su^7*-^  26:33C'  0S0:  27:120,  61 2 ; 78  :286,  870 20T2?i 
024 ^ 31  :221,  280.  1058;  32:245.  082  : 33:180,  1048- 
3i’:7,,>  781;  36:260  ; 37:518;  SS:77,  532 ; 39:123, 

4q?V~r7  4U3',o<l?rF1225:  42  ;552-  1174  1527  : 43:701; 

40.1iu7.  I nv.  Si.  18 :555.  Treaties  12:033,  930,  071.  Cases 
Jar-k-Sfiii,  34  C.  CIS.  441 ; Swan,  50  Fed.  108;  Taylor,  44  F.  2d 

s,?';r -?%?"■ i&  ■«»  «—• 

ILYLmiUR  See  also  OREGON.  Approp.  St.  17:437;  18:146, 
fi?r.  SC  , 20  :543  ' ' ’ 83’  28Rj  21  :114  > 22:433 


La  Jolla-Mianti 


MAI.Kr,  See  also  CALIFORNIA;  MISSION  INDIANS  In- 
1’ntp.  K/,  41  ; 4J  ‘ 7 

.AIANCIIESI'Er  BAND  of  i’OMO  INDIANS.  See  also  CALL 

,f  . J',V!\^r)L SInr-  11-  Charter  Feb.  27.  1057. 

31  AND  AN  rnil’K,  X »o  also  FORT  BEUTIIOLI)*  Till?  Fir 

v^k,v'T,"?,L'i'K,,*MS  “F FORT  iiEii'i'iioLn  kksi’r- 
AAIIOX^  aUICKAREE;  GROS  VENTRE  (IIIDATSA). 

* / » o f n fV  i \j,4. 

MARICOPA.  nlso  ARIZONA  ; GILA  RIVFR  P1MA-3I 

CX)PA  INDIAN  COMMUNITY:  ~ A ! V/  24  :15d 

asO;  20:330.  !;»);  41:408.  Cuxc«  LixUv,  8r»  C ON 
lA:umQ°m'  130  U‘  8‘  ;U7  L IK  Mianu.  Sulf/juno 

MASXAClirSKTTS.  Boo  also  BM'OCK  BR 1 1 JG  K INDIANS  Per 
88n'n(VV’  Gnvn  Bi,r  Wim-iIoii.  2 J,  II.  Uni v.  Btudlos 

MDEWAIC ANTON.  Boe  BIOTIN.  MDFAVAK ANTOV 
IVIIlKORYuIL  NATIVM  VILLAGE  OF.  So<»  also  ALASKA* 
Con  at.  Aua4.  24,  1040.  Charter  Aim  °4  1040 
MLNl)0(*r.Y0  INDIAN  RESERVATION  (lH)MO  AND  WW- 

\iF\mrrMrff  1,1  c,VJroHXIA*  11 :221*  10:108. 

MLNOMINLK  S<«o  alsn  WiXCONSlN:  nillTBWA,  WINNE- 
I u-utl'  28  J-  rvU"'  LSI.  Spar,  Ht, 

?!!M’  nq2:  f!4n  : 0:58:  10  ;7:  1C!  :410  / 18 :40 ; 

SI):  22:80;  20:240;  27:82;  32:207:  34*547*  37  T»1 

4«PlOHY8-:r?4fN0:V0:!’  14(58;  47;::07:  48:112;  061.  OCbJ 

,-oAXo  i'-v2'8-  Approp.  gt.  4.-92.  403.  630.  0S2.  7S0;  6:36, 
1“®-  26s-  -’2S’  402,  417,  493,  704,  766 ; ft  :20.  132,  252  382  544 
••‘4.  -JBS;  10:15,  41.  226.  315.  676.  645.  (ISO:  11:0.5,  ICS)'  273' 
abi-i12^^1,  512.  774 ; 13:161.  541:  14:255.  402:  15:103; 

. * J3’  A-f  ’j  *44 : 11  :101s,  457,  530:  1S:146,  420:  19:176,  271; 
-6:63.  : 21:114,  4 85 : 22:08.  433  : 23:70,  302  - 24-440- 

:^7-  !,ko  ; 26 :33(i,  oso ; 27 :120. 012;  .33 :18ft ; 24  .-525 ; 35  -rsi  -' 
.W  :20ft  ; 3|  :518  : 38:582  ; 30:123,  flOft ; 4()  T.(U;  41:3,  40S 
1174;  4.3:390,  1141.  1313;  44:034;  45:200,  SS3 
In"o4n46r-?’  J115:  47:01.  S20,  1002;  4S:97,’ 

■ nil.  !50i,  1767;  50:564  ; 52:201.  Prir  St 
.!G;^C,'-i'3 ' 40:2240,  Treaties  7:153,  272.  Sflo! 

fP.  Ap'  J,08'  ®60,  550,  500,  601;  0:052,  055;  10:1064- 

11  :ui7,  670.  Cases  Beecher,  05  U,  S.  517;  Green,  233  U S 

i-n:Tpft°V’  C-  O*  CIJ!'  03 : Grw!«.  AT  a CIS.  281;  New  York. 
1|0  U,  S,  1;  o.  R.  \.  Cardlsh,  143  Fed,  610:  U.  S,  r.  On  I'd  Lb 

ill’  E*'*!'  ?ooV  TirRXv’  Cook*  10  Wall.  501:  U.  S.  V.  Kemiif." 
171  Fed.  1021  ; TJ.  S,  v.  Paine.  206  U,  S.  407;  U.  S.  ex  l'ol 
Bennn,  6 F.  2d  694;  WlRC-onsin,  245  TJ,  S.  427  On.  A C 
li^pk0  otd  S,'2Bfl'  7‘  D‘  Rutottr*  2!>  L,  D.  17.  July  12.  1807 ; 
I4,1-  J?  Jwno  R.  1033 ; Op,  Sol..  June  16,  1024 ; Memo 
Sol.,  May  l,i,  1033;  Memo.  Sol.  Off.,  Seiil . 3 1935-  Memo 
0?G-  3035,  Oct.  20.  1036,  Nov/ft,  !ft37;  Op  Sol  i 

MERCED  RESERVA'nON.  See  also  CALIFORNIA.  Case, 
-of'Jt,  in  O.  1 3s,  f)2. 

^lKRlkLD  HIVER  INDIANS,  See  also  CALIFORNIA.  Priv, 

Oti  1)  I 

ME8A  CRANDE  See  also  OALTFClRXIA;  MISSION;  SANTA 
TSABEL  RESERYATION.  Snap.  St.  44:496 

MESRESEEVATlONAPACHE  trihe  OF  TriB  MESOALERO 
METLAKAHTLA  (TSIMSHTAN).  See  also  ALASKA;  AN- 
NETTE ISLAND  RESERVATION;  TSIMSI1IAN  Spec 
fo 84  i1,411,  *18fo07;  50:873;  52:1200.  Approp! St. 
g"-5®4-,  Alaska,  248  U,  S.  78;  Territory  of  Alaska, 

J‘  D‘  mmPx  On.  Sol.  June  .30,  1036, 

MEWTJK  (MI  WOK).  See  TUOLUMNE  BAND  OF  THE 

Tv  TXmTATSJQ  l i TD  mT.TT7»  That  a . 


. t " A uuxjumwvj  haisu  OF  THE 

kIfr^HvTJ1NDIANS  OF  TRF  TUOLUMNE  RANCHERTA, 
Srkw  ^rI^kx?T^SRAMENT0  AGENCY;  MEWUK  IN- 

KrSuop  ™b  wilton  rancherta 

“SrSbOMA.  S“0  ICICKAPO°;  SHAWNEE 

M1  AMI  TRIBE  OF  OKLAHOMA.  See  also  INDIANA;  OHIO; 
OKLAHOMA;  EEL  RIVER;  PEORIA  AND  MIAMI 
Texts  Hilliard,  LT ; Mnnypenny,  OIW.  Per.  Canfield,  15 
A™-  L-  75,Cv-  21 : 9 J,  H.  Univ.  Studies  541.  Gov.  Pah. 
7b  Long.,  1 sesis,,  HearinKs,  H,  Comm,  Ind.  Aft.,  H,  R.  2306 
Spec.  St.  3:308,  319;  4:185;  5:261,  453,  642;  9:50  - 10:704- 
4S-?ni’  4i7’  631  ’ 1S:273  : 22:63,  116  : 24:888  : 25:1013; 
I3:0®1-  Approp.  Sc.  1:460;  2:407,  607;  3:517-  4-232 
f?2’  ?no  f?2,  4G3’  470,  52(?'  °16'  fl82-  780  •"  5:36,  158,  298," 
??3^°“^17T403'  704'  7ef5:  0:20,  132-  252'  882'  544,  574; 
16,41,  226,  31 B,  570,  643,  0S6 ; 11:65,  169  273,  3SS  - 12-44 
—1,  012,  774;  13:161,  541;  14:492;  15:108  ; 16  :13,  335,  544; 


o 

ERIC 


:S07 


Miami-Navajo 
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17:165,  437;  38:140.  420;  10:170,  271;  20:03,  206,  205; 
21:114,  414,  435:  22:03,  433:  23:70.  302:  24:222,  449; 
25  :217,  565.  pSO  ; 20  :326.  080  ; 28  :Js70  : 20  452  ; 32  :245  : 44  :4u3, 
Prfr.  SL  0:343,  mo,  OUl,  012;  0:801,  800:  13:534;  45:2010. 
Treaties  7:10,  74.  31,  01.  113,  115,  118.  131,  380,  31 10. 

458,  500,  ."SI : 8:310:  15:513,  Cases  Bawling,  232  U.  S,  528; 
I-:  k,  132  r.  S,  Oi;  Finli'V.  4 1ml.  T,  3S0  ; Kansan  5 Wall. 
757:  Mllngnsah.  17  Fed.  Cn*.  N.i.  !:i)24  ; Feck,  39  Fed,  (’as. 
N<>.  10^91  ; %Vini‘i>e-!nnn-quri,  2S  Fed.  480.  Op.  A.  O.  2:503, 
031:  0:440;  11  :3y4 ; 32:230;  37:381,  410.  J,  J).  Rulings 
Memo.  Hok.  Dee,  13.  1038.  Const.  Oct,  10.  1050, 

Mil'll IG AN.  Son  also  BAY  MILLS  INDIAN  COMMUNITY; 
OH  I PI  ’EWA  ; IT  ANN  AH  VI LLE  INDIAN  COMMUNITY; 
ISABELLA  ROSE  It  VAT  ION  : KRWKKNAW  RAY  INDIAN 
COMMUNITY  OF  THE  T/ANSE  RESERVATION;  X/ANSE 
RESERVATION:  MACKINAC;  ONTONAGON  ■ FO  TAWA 
TOMIE;  SAGINAW  CHIPPEWA  INDIAN  TRIBE  OF  THE 
ISABELLA  RESERVATION,  Approp.  St,  3:517;  10:315; 
33  :fi5,  109,  388:  17:105,  437:  18:146*  420;  19:170.  271  ; 20:6:1 
295;  21:114,  435,  Treaties  7:78,  381. 

MIDDLE  OREGON,  See  alno  WARM  SPRINGS  AGENCY 
Spec.  St.  40:1053. 

MTLLE  LAC  (CHIPPEWA).  Sen  also  MINNESOTA:  CHIP- 
PEWA. Spec.  St,  20 :2f/0 ; 2S  :570 ; 30  :745 ; 32  :245 ; S3  :1048 ; 
41  :40S,  , _ 

MINNE<  TJN.TOU  ( SIOUX),  See  nine  SOUTH  DAKOTA  : ROSE- 
BUD : SIOUX.  Spec,  St.  39:251. 

MINNESOTA.  See  also  MICHIGAN : MINNESOTA  AND 
MICHIGAN:  WISCONSIN;  BOIS  FORT:  CIIIPPEWA; 
FOND  DU  LAC:  GRAND  PORTAGE;  LOWER  SIOUX 
INDIAN  ( ’OMM UNITY  ; M I LLE  LAC  : MINNESOTA 

CHIPPEWA  TRIBE;  NETT  LAKE;  PEMBINA;  PIPE- 
STONE; PRAIRIE  ISLAND  INDIAN  COMMUNITY;  RED 
LAKE;  RED  PIPESTONE;  SIOUX:  TEUTON  ; VERMIL- 
LION LAKE : WHITE  EARTH ; WILD  RICE  LAKE 
INDIAN  RESERVATION,  Approp,  St.  11:05,  3SS:  17:305. 
437;  18:140,  420;  19:170,  271:  20:03,  295;  21:114,  485; 

30  352,  Frir.  St.  31:1560;  44:1813.  discs  Chippewa,  301 
U,  S.  358. 

MINNESOTA  CHIPPEWA  TRIBE.  See  also  CHIPPEWA; 

MINNESOTA.  Const.  July  24,  1936.  Charter  Nov.  13.  1937, 
MINNESOTA  AND  MICHIGAN.  See  also  MINNESOTA ; 
MICHIGAN.  Approp,  St.  12:44;  221,  512,  774;  13:161,  541; 
14:255,  492:  15:198;  16:13,  385,  544;  17:100,  437;  18:116. 
MINTO.  NATIVE  VILLAGE  OF  (ATHAPASCAN).  See  also 
ALASKA.  Const.  Dee,  30.  1939,  Charter  Dee.  30.  1939. 
MISSION,  See  also  CALIFORNIA;  AGTJA  CALIENTE : CA- 
IIUILLA  ; CAPITAN  GRANDE  : DIEGUENOS : LA  .TOLL A : 
MALKT;  MESA  GRANDE;  MORONGO  I PALM  SPRINGS; 
RINCON;  SANTA  YSABEL;  SO BO BA;  TEMECULA; 
TORRES  MARTINEZ:  VOLCAN.  Spec,  St.  20:712;  27:61; 
32:822;  40:1206;  47:140;  49:1106:  50:69,  Approp,  St. 
30:13;  18:146,  420;  21:134;  23:70;  24:449;  25:080  : 20:336 
989:  27:612;  28:280:  29:321;  30:11,  62,  105,  507,  924,  1074: 

31  :221,  2S0,  3030,  1058,  1333  : 32:245,  410,  982,  1031.  1083: 
33:380,  45 2,  1048 ; 34:325,  1015;  35:70,  781;  39:912;  38:208: 
HD  :009 : 40 :561 ; 45  ;15G2  : 4G  :1115,  1552 ; 47 :9L  820 ; 48  ;362 ; 
49:1707;  00:564,  755;  02:291.  Priv.  St.  49:2093.  Cases 
Andreas.  71  F.  2d  008;  Barker,  181  U.  S,  4S1 ; Bell,  39 
C CIs.  350;  Donnelly,  228  U.  S,  243;  St  Marie,  24  F.  Supp. 
237;  U.  S.  v.  Title,  205  U.  S.  472.  X.  D.  Rulings  Op,  Sol., 
April  a 1037. 

MISSISSIPPI.  See  BILOXI;  CHOCTAW;  CHOCTAW  OF 
MISSISSIPPI. 

MISSOURI,  See  also  SAC,  FOXES,  IOWA3,  SIOUX.  OMAIIAS, 
OTTOES  AND  MISSOURTAS.  Spec,  St.  4:464;  10:208: 
21:880;  26:31.  Avprop , St.  4:526.  705;  17:510;  20:135: 
22:302,  603;  33:189.  Treaties  7:277*  328,  429,  511,  524; 
11:605,  Cakes  Mnust.  283  Fed.  912:  Otoe,  52  C.  CK  424: 
Slovens.  34  0.  Os,  244;  U.  S.  t.  Homcratha,  40  F.  2d  305, 
MOAGIIE  (LITE),  See  also  COLORADO;  UTAH;  UTE.  Spec, 
St.  28:677, 

MOAPA  RIVER  (PATUTEL  See  also  NEVADA;  PAITITE 
Anprop,  St,  36:269;  40:501:  41  :1225 ; 42:552.  Cases  Ex  p. 
Sloan,  22  Fed.  Cns.  No,  12994.  T.  D.  Rutin  a $ Letter  to  Ool. 
J.  G,  Serugliam  by  John  F,  TmesdelL  April  1,  192L 
MODOC.  See  also  OKLAHOMA;  OREGON:  INDIAN  TERRI- 
TORY; KLAMATH;.  MODOC;  KLAMATH,  MODOC 
AND  YAHOOSKIN  BAND  OF  SNAKES.  Spec.  Si.  12  :190 ; 
13  :37  ; 22  :7,  111,  399  ; 85  :751 ; 41 :623  ; 48  *501.  Approp - St. 
IS  *133,  140,  420:  19:176,  271;  20:63,  295;  21:114,  485: 
22:68,  433;  23:76,  362  ; 24:449;  25:4,  217,  9S0;  26;386, 


HOI.  9S9;  27:320,  612;  28:286,  876  : 29:321  ; 30:62.  57  L 924  : 
8I:22i,  10.“»S:  H :8.  Frh\  St.  28:525,  672:  8S:  1 593:  45  :B)SS. 
Cast's  Kianmth,  81  C.  CD,  79  ‘ Oregon.  2*i2  U.  S.  00;  U.  S. 
v,  Klamath.  304  U.  S.  3Uh  U,  S,  v.  Miller,  HK»  Fed,  944: 
U.  S.  V-  Oregon,  108  Fed.  549,  L.  D.  Mono  (71,  J.)  31:10*: 
12:510,  703.  I,  2),  Ritiintfs  Op.  Sol.,  May  9,  1P2H, 

MOHAWK.  Sue  a1<n  NEW'  VOkK  ; SIX  NATIONS.  Trent y 
7 :0l.  Casts  N**\v  York,  170,  U,  S,  1. 

MOHICAN,  See  KTO f 1 K B U I D G E • M U X S K E COMMUNITY. 

M(  )JAVE.  Sec*  siNo  A RIZl  )NA  ; C«  hSXE.IO  : FORT  AItT  X VWELL 
MOJAVE- A PAt ’HE  COMMUNITY;  FORT  MOJAVE  IN- 
DIAN RESERVATION,  Appmp.  St.  22:257  : 41  ;40S.  Casas 
Harrow,  Hit  c.  Cla.  54;  Luke.  85  C,  (3*.  15. 

MO  JAR  IS  (MOIIAVE),  See  also  CALIFORNIA,  C merit  Luke, 
Ho  C,  C)S.  in. 

MOLALA.  See  also  OREGON*  CALAPOOIA,  MOLALA,  CLA- 
KAMAS;  KLAMATH;  S1LETZ.  Cases  U.  S,  v.  Hinmdt,  26 
Fed,  84, 

MOLE  LAKE  INDIANS  (CHIPPEWA).  See  also  WISCON- 
SIN: CHIPPEWA,  I />-  Ratings  Memo,  Sul.,  Feb.  8,  1987. 

MOLEL  INDIANS  (MOLALA),  Sbn  also  OREGON  ; MOLALA  : 
SILETZ,  Approp.  St.  12  :4,  221,  512,  774  ; 13  :U!l,  541 : 14  :255, 
-192 ; 15  COS  : 10 :13,  335,  544 ; 37  437 ; 38  046,  420  ■ 19  :176, 

271 : 20  *63,  205 : 21 :114,  485  : 22  :6s  433 ; 28  :70,  302 ; 24  :4  10 : 
25:217.  980;  26:880,  989;  27:120,  612;  28  :2S0,  876:  29:321: 
30:62,  571,  924;  81:221,  105S;  32:245,  9S2  : 33  : ISO,  1048 : 
34  :325,  1015  ; 85  *70,  781  : 36  :269.  Treaties  12  ;9S1. 

MONTANA.  See  also  ASSIXIROINE:  BLACK  FEET  Til  I BE 
OF  THE  BLACKFEET  RESERVATION;  CHIPPFAVA- 
CltKE  TRIBE  OF  THE  ROCKY  ROY'S  RESERVATION  : 
CONFEDERATED  SALTS H AND  KOOTENAI  TRIBES  OK 
THE  FLATHEAD  RESERVATION:  CROW ; FLATHEAD. 
KOOTENAI  AND  PEND  D’OREtLLE;  FORT  BELKNAP 
INDIAN  COMMUNITY:  FORT  PECK;  GUOS  VENTRE; 
ASSINIROINE  AND  GUOS  VENTRE;  JOCKO;  KOOT- 
ENAI; NORTHERN  CHEYENNE;  PEND  D OREILLE  : 
PI  EG  AN ; RIVER  CROW;  ROCKY  BOY;  SALTS  H : 
SALISH  AND  KOOTENAI t SIOUX;  SIOUX  AT  FORT 
PECK  AGENCY ; TONGUE  RIVER  RESERVATION.  Gov. 
Pub,  73  Cong.,  Hearings,  S.  Comm.  Ind,  Aft.,  July  2,  1934, 
Approp.  SL  16 :13,  544  ; 17  :105,  437 ; IS  :140,  420 ; 10 :176,  271  ; 
20 :63,  205  ; 21 :114,  485.  Priv.  St,  17  :787, 

MONTAUK  TRIBE.  See  NEW  YORK,  Pen  9 Yale  L.  J.  3*3, 
f.  D.  Rulinys  Memo.  Sol,  Off.,  Oat  25,  1936. 

MOQUI.  See  also  ARIZONA;  IIOPI,  Spec.  St,  89:504;  48:960, 
Approp.  SL  2G:9S9;  27:120,  612;  2S;2S6;  34:1015;  41:1225; 
42  ;1174, 

MORONGO  (SERRANO),  See  also  CALIFORNIA;  MISSION, 
Spec.  SL  44:679.  Approp,  SL  41  ;3,  408,  1225;  42:052,  1174; 
43:390;  44:453,  934;  45:200,  3502;  40:1115;  47:91,  820; 
43*362;  49:170. 

MOUNTAIN  CROIV.  See  CROW, 

MUACHE.  See  COLORADO:  UTAH:  MOACHB;  TABE- 

GHACHE,  MUACIIE,  CAPOTE*  WEEMINUCHE,  YAMPA* 
GRAND  RIVER  AND  UINTAH  BANDS  OF  UTES ; UTBb. 

MUCK LESH O OT  INDIAN  TRIBE  OF  THE  MUCKLESHOOT 
RESERVATION.  See  also  WASHINGTON.  Spec.  St. 
48  ;88G.  Cases  Duwainlsh.  70  C,  Cla,  530.  Const,  May  13, 
1936.  Charter  Oet  31,  1936. 

MUNSEE  See  also  WISCONSIN;  DELAWARE ; STOCK- 
B RIDGE  AND  M UN  SEE;  MUNSEE  AND  DELAWARE; 
WYANDOT8*  ^LUNSEE  AND  DELAAVARE,  Spec,  St. 
10  *404*  27:744.  Approp . St.  5:323;  28  :286;  30:62;  39:123, 
Treaties  7 :405,  550  ; 11 :577 ; 12 :1105.  I,  D,  Rulings  Op.  Sol., 
Dec.  29,  1921. 

MUNSEE  AND  DELAWARE.  See  also  DELAWARE:  MUN- 
SEE;  WYANDOTTE,  M UN  SEE  AND  DELA  AVARS,  Ap- 
prop.  St.  2:407:  4:520,  Treaties  Archives  No.  44;  7:87. 

MUSCOGEE  (CREEK) . See  also  OKLAHOMA;  CREEK.  Ap 
proa,  St,  28:876.  Treaties  7:474. 

NAMBE  PUEBLO.  See  also  NEAV  MEXICO ; PUEBLO.  Priv, 
SL  52:1853,  L,  D.  Memo.  (D.  J.)  12:293, 

NAR R AGANSETT.  See  also  CONNECTICUT;  RHODE  IS- 
LAND, Per.  2 J.  H-  Univ,  Studies  3S3, 

NATCHEZ*  Pen  Mac  Lend*  28  J*  Crini.  L,  381, 

NAVAJO.  See  n lsr/  ARIZONA : NEAV  IS  I EX  ICO  : UTAH;  COS- 
NEJO;  LEUIT  EXTENSION  RESERVATION.  Per.  39 
Yale  L.  J,  307;  Gates,  21  Am.  J,  Son,  Set  112,  Gov,  Pub, 
71  Cong.*  2 sesn.  Hearings,  B.  Comm,  Inch  Aft,.  S-  3732;  72 
Cong.,  2 sessM  Hearings,  S,  Comm.  Ind,  Atf„  Dec,  7,  1032* 
74  Cong.*  1 scsSm  H.  R^p.  473.  Spec,  SL  9 :570;  13  ;32B;  15  :264 
32  :6j7  ; 89 :926  ; 42  :12SS  ; 43  :91,  606,  SOO,  994,  1114 ; 45  ,*1080 
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m.L  liKB:  47:1413.  1410;  48:000.  0S4.  Approp,  Si . 
70:;n.t|  UStf;  11  rfiH,  273-  in:r»4l;  14:205.  492;  15:103. 
301  ; 10  :13,  S3.  203,  333,  gu;  37:122,  305,  437*  1S;133,  140, 
402,  420;  10:170;  20:03,  205;  21  :1H.  1S5;  22:08,  257,  433; 
23:302;  2i:!4S):  25:217,  OBJ;  20 : 330.  080  ; 27:120,  012; 
2S  yj so.  424  : 30  ;fir.2  ; 32  -H.  245,  9S2  ; 35  :7S1 ; 30  .*200  ; 37  ;5lS ; 
3S:»  7,  5S2.  113S:  30:123,  801.  009:  40:315,  501,  821,  1020; 
41:5,  327.  -MS.  503,  10.15,  115(1  1225;  42:552,  1174,  1527; 
43:53,  59(1,  704.  1141,  1313;  44:101,  453,  034;  45:200,  8S3, 
1001.  1023;  40  ;00,  279,  10(H,  1115;  47:15,  91.  320,  1002; 
4S  ;5(i2,  1021  ; 40  ;170,  11 00.  1757  ; 50  .*5(14  ; 52  :20lt  1115.  Priv , 
Si,  44:1795:  45:2359;  40:38.32:  47:1719,  Treaties  0:974; 
15:007,  Cax<\ s Burrow*.  30  C.  ClK  54;  Brown,  32  C-  Cls.  432; 
Mp  IliirfL  :\i  C.  Ol s.  4S2 : Doran,  51  C.  Cls.  353;  Duran,  32 
C.  Cls,  2(3 : in  ro  Byn  TAI-Lo,  12  Ariz.  100;  Jurnmillo,  37  C. 
(4.S  20s;  Luke,  35  C.  Cls.  15:  Marl  in.  40  C,  Cls.  199;  Otero, 
45  a.  Cls.  210;  Pino,  38  C.  Cls.  04;  Vallejos,  35  C.  Cls.  489. 
Op,  A.  G.  32:580,  L.  O,  Memo,  (l),  J.)  4:72,  I.  D,  Rulings 
49  L.  IX  159,  Juno  9,  1922;  Memo.  Sol,.  July  S,  1933,  Oct,  23, 
1053:  Memo.  Sol.  Olf..  Amy.  20,  1935,  Mar/ 10,  1930;  Memo. 
Sol.,  Mar,  IS,  1939.  Mur.  25,  1930.  July  1*  1030,  Oat.  7,  1936, 
Deo,  14, 1937;  Letter  from  Asst.  Soc'v.  to  A.  G„  July  16. 1938 
XKAII  BAY  (MAKATI).  See  also  WASHINGTON;  HOH; 
MAK  All ; OZKTTKi  QUILEUTE.  A p prop.  St  43:1141; 
44:453,  031;  45:1502;  40:279.  1115;  47:91.  S20;  49:1757; 
5(5:504;  52:291.  L T).  Ruling s Memo,  Sol..  July  g,  1933. 
NEBRASKA,  See  also  IOWA;  OMAHA;  IOWA  TRIBE  OF 
rniE  IOWA  RESERVATIOX  IN  NEBRASKA  AND  KAN- 
SAS;  NEIIMAIIA;  QGLALA ; OMAHA  TRIBE  OF  NE- 
BRASKA: PONCA  TRIBE  OF  NATIVE  AMERICANS; 
REI>  CLOTH);  SAC  AND  FOX;  SAC  AND  FOX  TRIBE  OF 
MISSOURI  OF  THE  SAC  AND  FOX  RESERVATION  IN 
KANSAS  AND  NEBRASKA:  SANTEE  SIOUX  TRIBE  OF 
NEBRASKA*  SIOUX*  WINNEBAGO  TRIBE  OF NEBRAS* 
KA.  Appmp.  Stt  17:105,  437;  18:146,  420;  19:170  271; 
20:63,  295  ; 21  ;114,  485. 

NEILMAI1 A (AGENCY).  See  nlt?o  NEBRASKA.  Priv.  St. 
|g— - Treaties  12:1171.  Cases  U.  S,  v.  Patriek,  73  Fed! 

NEOSHO  (MIXED  SENECAS).  Sec  also  KANSAS;  SENECAS, 
MIXED  SENECAS  AND  SHAWNEE.  Appmp.  St  16*541 
NETT  (NET)  LAKE  RESERVATION  (CHIPPEWA).  See  also 
MINNESOTA;  CHIPPEWA.  A?)  prop.  St,  32  !245 
NEVADA.  Sec  al*n  DRESSLERVILLE  INDIAN  COLONY 
DUCK  VALLEY  - DUCKWATER  SHOSHONE  TRIBE  OF 
INDIANS  OF  THE  DUCKWATER  RESERVATION*  ELKO 
INDIAN  VILLAGE  * ELY  INDIAN  COLONY;  FORT  Mc- 
DERMITT:  PAIUTE  AND  SHOSHONE  TRIBE ; MOAPA 
RIVER;  PAH-UTE  (PAIUTE);  PYRAMID  LAKE:  PYRA 
MID  LAKE  PAIUTE  TRIBE;  RENO;  RENO- SPARKS 
INDIAN  COLONY;  SHOSHONE;  SHOSHONE-PAIUTE 
TRIBE  OF  THE  DUCK  VALLEY  RESERVATION:  SUM- 
MIT LAKE*  TE-MQAK  BANDS  OF  WESTERN  SHO- 
SHONE INDIANS  OF  THE  STATE  OF  NEVADA; 
WALKER  RIVER  PAIUTE  TRIBE  OF  THE  WALKER 
RIVER  RESERVATION;  WASHOE  TRIBE  OF  THE 
STATES  OF  NEVADA  AND  CALIFORNIA:  WTNNEMUC- 
OA  INDIAN  COLONY*  YKRINGTON  PAIUTE  TRIBE  OF 
THE  STATE  OF  NEVADA ; YOMBA  SHOSHONE  TRIBE 
Span.  SL  30:1199.  Approp,  St.  16-13.  544;  17:165,  437* 
18:310,  420;  19:170,  271;  20:03,  295;  21:114.  4 S5 ; 39  *123 
909;  40:561;  41:3,  4QS,  1225  ; 42:552;  43:38,  390  704  1141* 
44:034;  45 :8$3 ; 46:1064:  49:1757;  52:291. 

NEW  MEXICO.  See  also  APACHE  TRIBE  OF  THE  MFS 
CALERO  RESERVATION;  ARIZONA  AND  NEW  MEXICO 
INDIANS;  APACHE  TRIBE  OF  THE  .T  ICAR  TULA  REST-  R 
JATION;  APACHE,  MESOALERO;  NAVAJO;  PUEBLO* 
L_I  AII  INDIANS  IN  TERRITORY  OF  NEW  MEXICO  * 
"UNI,  Texts  Hoopes*  I A A,  Spec.  St,  12:113.  Approp  St 
9 M i 4 ; 10:315:  11 :6ft  ; 15:198;  16  : 13,  544  ; 17  ;1 05  437  * 
13  :146,  429:  19:176,  271;  20:63,  295  ; 21:114.  4S5;  20*504 
l^,2UiS,n182:  40:901:  41:408;  42*1174,  1527;  50:564.  Priv 
; j?4  :171D*  1814‘  1093*  2050:  35:1375.  lSfih 

\Z:  WSSS^iT 181S>  18151 18161 1843' 

NE'Y,.^9?lK  800  •nlso  ALLEGANY  RESERVATION:  BUF 

U,  &t>A,RESFJ?ESEEVATIO]^  : CATTARAUGUS  RESER. 

CA7rllGA  '■  CORNPLA.NTER  RESERVATION  • 
ULOOUOIS : MOHAWK;  MONTAUK;  OIL  SPRINGS 

ONEIDA;  ONONDAGA;  SENECA 7 BE? 
NTA 1 IONS ; ST.  ItEGIS;  TONA WANDA.  Per.  Varney,  18 


Green  Eng  300.  Got’.  Pub.  71  Cong.,  2 sess..  Tien  rings,  h 
Com  111-  I nd,  AIL.  II,  R.  7920.  Spec.  St.  17:100;  1S:273; 
20:30;  20:552;  27:126.  Approp.  SI.  4:(!3G,  705:  5:158,  2!:S 
012,  0S1 ,700;!)  ;3S2 ; 10  :(WG ; 1 1 :425 : 15 :1!tS ; 10 :514  - 17  :tftV 
187;  1S:1-1G,  120;  10:170,  271:  31  :105S;  32:215;  35:70 
Treaties  7:272,  312,  103,  405,  OSD { 11:670,  L.  D.  Memo. 
(/>,  ,/.)  1:35,  502  ; 3:31. 

N'ICZ  PERCE.  See  nlso  IDAHO;  WASHINGTON:  FORT 

LAPWAI,  Spee.  St.  17:027  ; 22:7:  20:101,  130:  30-006,  1)1S- 
32 :1!1S;  35:507;  30:1100;  41:553;  43:21:  -15:1022.  1249; 
10:100,  1000;  43:1216.  Approp.  St.  12:4,  44,  221,  512,  774; 
13:101,  541;  14:255,  102;  15:198;  10:13,  335,  514:  17:ifft; 
18:146,  120;  lit :17C,  271;  20:03,  206;  21:07.  Ill,  485;  22:08, 
257,  433,  003;  23:76.  302:  24:440;  25:217,  080  ; 20:330,  501, 
080;  27:120,  012;  28:2S6,  876  : 20:321;  30:02,  571,  024; 
31:221,  280  ; 32:215,  052  : 33:189,  1048  : 34:325,  1015  ; 35:70 
TSt ; 36 :2<j0,  774  ; 37 :018,  505 ; 33:77;  SO  :14,  123,  000 ; 40  -2, 
581;  41:3,  408,  1156,  1225;  42:192,  552.  1174  ; 43:704  ; 45:2; 
40:1115.  Priv.  St.  20:009  : 21:641:  28:526;  25:1100,  1310- 
40:1538  : 41:1542;  42:1718,  1758  ; 43:1381;  44:1183,  1704, 
1,813:  45:1833.  1988;  46:1830,  2094.  Treaties  12:045,  957; 
14  :C47 ; 15  :G93.  Cases  Cttldn-cU.  67  Fed.  391 ; Dick,  20S  U.  S 
•’WO;  Ex,  p,  Dick.  141  Fed.  5;  Bs.  it.  TUtlen,  21S  Fed.  920; 
Ex,  p.  Vilcs,  139  Fed.  OS;  Lnngforili,  102  U.  S.  147 ; Langfortii, 
12  c.  CIS,  33$;  Pol-ntii-ynUnf,  1S8  Fed,  387 : Picket  1,  1 Idnlio 
523;  U.  S.  v,  Rroukfleld,  24  F.  Kupp.  712;  U.  S.  v,  Hnrslimau, 
53  Fed.  543;  U.  S,  V.  Lewis,  06  F.  2d  236;  U.  S.  v Nest, 
95  F.  2d  232;  U,  S,  v.  Noz.  207  Fi  d.  195 ; U.  S.  v,  Zumwnlt, 
ISO  Fed.  506;  Woolverton.  2D  C.  Cls.  107.  Op.  A.  G.  14:565; 
17  :"00 ; 20:42.  I.  D.  llvVmo*  20  L.  D.  107.  Mar.  2,  1805;  29 
L,  D.  251,  Oct.  29,  189!);  Memo.  Snl.  Off.,  Juno  7,  1930 
NIKOLSKI.  NATIVE  VILLAGE  OF.  See  also  ALASKA ; 

ALEUTS.  Const.  June  12,  1959.  Charter  June  12.  1939. 
NI, SQUALLY  INDIANS.  Sec  nlso  WASHINGTON;  PUYAL- 
LUP ; NISQUALLT,  PUYALLUP,  ETC.,  Spec.  St,  43  till. 
Approp.  St.  20:03  ; 21:238,  114,  485,  23:70;  24:449;  25 ‘21 7 
980;  80:336;  41:3;  43:072  ; 44:101.  Cases  Grow,  32  G.  Cls.' 
590 ; U.  s.  V.  Proroe,  2S3,  U,  S,  753, 

NISQUALLY,  PUYALLUP,  AND  OTHER  TRIBES  AND 
RANDS  OF  INDIANS.  Sec  also  WASHINGTON ; NIS- 
QUALITY  INDIANS;  PUYALLUP.  Approp.  St.  11:65,  169 
273,  329,  3Sg ; 18 :44,  221,  512,  774  ; 13  :16i,  541 ; 14  -255,  492  ■ 
15:198;  16:13,  835,  544;  17:165,  437;  18:146.  Treaties 
10:1132;  12:927,  033. 

NOATAK,  NATIVE  VILLAGE  OF.  See  also  ALASKA;  ESKI- 
MO. Const.  Dec.  28,  1939.  Charter  Dec.  28.  1930. 

NOME  ESKIMO  COMMUNITY.  Sec  also  ALASKA;  ESKIMO 
Const.  Nov.  23,  1939-  Charter  Nov.  23,  1989 
NOOKSACK.  See  also  WASHINGTON;  SUQtTAMISH.  Spec, 
St.  4.3:886  Cases  Dwnnilsh,  79  C.  Cls.  530 
NORTH  CAROLINA.  See  also  CHEROKEE  ; EASTERN  BAND 
OF  CHEROKEE;  TUSCARORAS,  Approp,  St.  9:674. 
NORTH  DAKOTA.  See  MANDAN ; CHEYENNE;  CHIPPE- 
WA; DAKOTA  (SIOUX)  ; DEVILS  LAKE  RESERVA- 
TION; FORT  BERTHOLD;  FORT  TOTTEN  RESERVA- 
TION; MANDAN;  STANDING  ROCK;  THREE  AFFILI- 
ATED TRIBES  OF  THE  FORT  BERTHOLD  RESERVA- 
TION; TURTLE  MOUNTAIN:  UNCPAPA. 

NORTHERN  CHEYENNE  OF  THE  TONGUE  RIVER  RESER- 
VATION. See  also  CHEYENNE;  CHEYENNE-ARAPA- 
HOK  ; TONGUE  RIVER  RESERVATION.  Spec.  St.  19  -254  ; 
44:690  ; 45:986;  47:150.  Approp.  St  16:13,  335,  544; 
17.T65,  437;  18:146,  420;  19:271;  20:63,  295  ; 21:114,  485; 
22:08.  433:  23:76,  362;  24:440  ; 25 :0S0 ; 26:336,  504,  PSD; 
27:120,  612;  28:286,  843,  876  ; 29:321;  30-62,  571,  024; 
31-231,  105S : 32:245,  982  ; 33:1048;  34:1015;  35:317,  907; 
30:200  : 37:518  : 38:77,  208,  682  : 39:123,  669  ; 40:501;  41:3, 
408;  42:552,  1154  ; 43:1141;  46:2,  200,  1562,  1623  ; 46:279, 
860,  1115;  47:91,  820;  52:1114,  Priv.  St.  42:1718.  Treaties 
15:655.  Cases  Brown,  82  C-  CIS.  432.  /.  D.  Rulings  Memo. 
Sol..  Dec.  2,  1937.  Const.  Nov.  23,  1935.  Charter  Nov,  7 
1036, 


n l 1 i VJty  

ESKIMO.  Const.  .Inn.  2,  1940.  Charter  Jan.  2,  1010." 
OAKIXAKANE  ( OKANAGAN).  See  also  WASHINGTON. 
Treaties  12:951. 

OGLALA  SIOUX  TRIBE  OF  THE  PTNE  RIDGE  RESERVA- 
TION. See  also  NEBRASKA;  SOUTH  DAKOTA;  SIOUX. 
Const.  Jan,  15,  1936. 

OHIO.  Sac  also  MIAMI;  OTTAWA;  WAPAGHKONETTA 
WEA;  ■WYANDOTTE.  Approp.  St.  4:636. 


Oil  Springs-=Osage 
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OIL  SPRINGS  RESERVATION,  See  also  NEW  YORK-  Gov, 
Pah.  72  Cong.,  2 sess,*  Hearings,  8,  Comm.  Inti.  Aff.,  S. 
5*102.  Spur.  St.  31:810, 

OJinWAY.  Sop  also  CHIPPEWA;  MINNESOTA;  WISCON- 
SIN : MICHIGAN.  Per.  Cain,  2 Minn.  L.  Rev.  ITT;  Mat 
I >nd.  28  i.  Grim.  L.  181, 

OKANAGAN.  Sf-o  OAKINAKANE.  _ _ 

OKLAHOMA.  See  also  ABSENTEE  SHAWNEE  TRIBE  OF 
INDIANS  OF  OKLAHOMA;  ALABAMA  QUA SSARTE 
TRIBAL  TOWN ; APACHE;  CADDO  INDIAN  TRIBE 
OF  OKLAHOMA'  CHEROKEE;  CII E YENNE-AU APAHOE 
TRIBES  OF  OKLAHOMA;  CHICKASAW;  CHOCTAW; 
CITIZEN  RAND  OF  POTAWATOMI  INDIANS  OF  OK- 
LAHOMA; CREEK;  DELAWARE;  EASTERN  SHAWNEE 
TRIBE  OF  INDIANS  ; FIVE  CIVILIZED  TRIBES;  IOWA 
TRIBE  OF  OKLAHOMA;  KAW:  KICKAPOO  TRIBE  OF 
OKLAHOMA;  MIAMI  TRIBE  OF  OKLAHOMA;  MODOC 
MUSCOGEE  : OSAGE  ; OTTAWA  TRIBE  OF  OKLAHOMA 
OTTOE;  PAWNEE  INDIAN  TRIBE  OF  OKLAHOMA 
PEORIA  TRIBE  OF  INDIANS  OF  OKLAHOMA;  PONCA 
OTTOE  AND  MISSOURIAS  ; POTAWATOMIE ; QUA 
PAW:  SAC  AND  FOX  TRIBE  OF  INDIANS;  SHAWNEE 
SBOER  : SEMINOLE;  SEN  EC  A -CAY  IT  G A TRIBE  OF 

OKLAHOMA;  SIOUX:  TIILOPTHLOCO  TRIBAL  TOWN  ; 
TONKA WA  TRIBE  OF  INDIANS;  WICHITA;  WYAN- 
DOTTE TRIBE  OF  OKLAHOMA,  Texts  Abel.  SI ; Stewart, 
GDO.  Gov,  Pul).  UQ  Curig.,  1 sess.,  H.  Rep.  1454:  74  Cong., 

1 soss.,  Hearings,  S.  Comm,  Ind.  Aff.,  S.  2047 ; 74  Cong,,  2 
so8H„  Hearings,  II.  Comm,  Ind,  S.  2047.  L D.  Rulings, 
Memo.  Sol.,  April  22,  3933,  May  24,  1938. 

OMAHA  TRIBE  OF  NEBRASKA.  See  also  NEBRASKA; 
OMAHA  AND  WINNEBAGOE;  OTTOE;  SACS,  FOXES, 
IGWASi  SIOUX,  OMAHAS,  OTTOE S AND  M1SSOURTAS ; 
SANTEE  SIOUX,  WINNEBAGO;  YANCTON.  Per.  Gates, 
21  A.  J.  Sot*.  Bd,  112;  Mae  Leod.  28  J-  Grim,  L.  181 ; Thayer, 
OS  Ati  Month.  540,  070.  Spec.  St,  4:464;  11:385;  17:301; 
22:841;  24:214;  25:150;  26:320;  28:276,  507;  30:344.  012; 
32:183;  30:848,  580;  37:111;  38:1188;  39:865;  43:720,  820, 
Annroj).  St.  4:520,  616,  632,  780;  5:36,  158,  29S,  323,  402, 
417  704,  706*  O;20.  132,  382,  544,  574,  252;  10  ;4l,  226 

315,  080 : 11:6&,  2/8,  319,  320,  388;  12:44,  221,  512. 

774  ? 33:101,  541:  14:255,  41° ' 15:108;  16:13,  335,  544; 
17:1  Of..  437,  CL-:  46,  420:  l9:i76,  271;  20:63,  205;  21:114, 

^85*  22  23:76,  362,  446;  24:440;  27:012;  32:235; 

30:260:  41:3,  408,  1225;  42:327,  502,  1174;  48:33, 

800,  1H-.  1813;  *:  1:161,  453,  034;  45:200;  46:1115;  47 :01. 
S20;  4,^  7 75V.  Treaties  7:120,  282,  328,  511,  524;  10:1043, 
1132;  Um27,  027,  939,  951*  957,  975;  14:667.  Gases  Beck, 
65  Fee.  30 : Chase,  250  IT.  S.  1 ; Cluise,  238  Fed.  SS7 ; Clay, 
282  Fed.  268;  Dixon,  268  Fed.  285;  First,  59  F.  2d  3G7 : 
Gilpin,  256  TL  S.  10:  Hn Howell,  239  U,  S.  500;  Ha llowell, 
221  U,  S,  317;  Jacobs.  223  U.  B.  200:  Meeker,  173  Fed 
21 B;  Omaha.  53  O,  C--..  549:  Ross,  56  Fed,  855;  SLoan 
118  Fed.  283;  Sloan,  $;5  Fed.  193;  U.  S.  v.  CdesMne,  215 
TT.  S.  27S;  U.  S,  v.  Clic.-e , 845  U.  S.  89:  U,  S,  v First.  5G 
f!  2d  634 : U,  S-  v.  Flournoy.  69  Fed.  886 : U.  B.  v,  Flournoy, 
71  Fed.  576:  U.  S,  v.  Kopp,  HO  Fed.  160;  U,  S.  v.  Mathew- 
son,  32  F,  2d  745 ; U-  S.  v.  Mummert,  15  F,  2d  929;  U.  S.  v, 
Omaha,  253  U*  S.  £75;  TJ.  3.  v.  Phillips,  56  F.  2d  477  ; 
X j v.  Sutton,  215  U.  £1  291 : CL  S.  ex:  reL  Standing, 

25  Foci.  Cas.  No.  14891.  X X).  Ruling  s 27  L.  D.  299,  Sept. 
14,  1898;  Memo.  Sol.,  Jan.  i'2,  1936;  April  14,  1938;  Memo, 
Sol.  Off.,  Dec,  30,  1938.  Const  Mar.  30,  1936.  Charter 
Airj.  22,  1936. 

OMAH \ AND  WINNEBAGOE.  See  also  OMAHA  TRIBE  OP 
NEBRASKA.  Spec,  St-  20  :S12 ; 33  ;311 ; 35  *628.  Approp  St. 

ONEIDA  * °TRIBt  OP  INDIANS  OP  WISCONSIN.  See  also 
NEW  YOU:'  • WISCONSIN ; IROQUOIS  : SIX  NATIONS, 
Spec.  St.  56  i;,S,  Approp.  St.  5 :168,  288  : 0 :20,  574  ; 25 :217 ; 
32:245:  33 :104s:  34:825  ; 35:781;  30:123,  969.  Prlv.  St. 
r,  :S!lu.  T -i- Archives  No.  19;  No,  28.  7 :47,  560,  560, 
Gate*  Nr-.«  y^vk.  170  U.  S,  1;  New  York,  40  C.  Cls.  448; 
Oneida.  :>9  r>  ;\s.  116;  U,  S,  v.  Boylnn,  265  Ped.  165:  U,  S. 
v.  Coo’-.  JO  " ad.  591;  U.  S.  v.  Elm,  25  Fed.  Gas.  Nn.  15048; 
U S v.  V^s;i  25  Fed.  Cas.  No.  15141 ; TJ.  S.  v.  Hall,  171 
Ped.  .Ul-lT  U.  3.  v.  King,  81  Fed.  025;  U.  S.  r.  N.  X.<  178 
U P-  i64.  1.  D.  Rulings  Memo.  Sol,,  Jrsn.  IP.  1934,  Const. 
Deo.  .T,  1936.  Charter  May  1.  1937. 

ONONDAGA.  See  also  NEW  YORK;  ATJ.BGANY ; IRO- 
QUOIS; SIX  NATIONS.  Per.  Hnrgha,  134  N.  A,  Rev 
Approp.  St.  5:612.  Prlv.  St.  6:609,  835,  Treaties 
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Archives  No.  19;  7:550.  Cases  New  York,  41  C.  Cls.  46^  ; 
New  York.  40  C.  CD,  448;  U.  S,  v.  New  York,  173  U-  §• 

46  h L-  D.  Memo , (D,  J,)  5:179,  I.  D.  Rulings  Memo  Sol,, 
May  24,  1937. 

ONTONAGON  (CHIPPEWA),  See  also  MICHIGAN; 

CHIPPEWA.  Approp.  St.  41-01. 

OREGON.  See  a Do  ALSEA  AND  SILETZ  RESERVATION ; 
CAY USE  ; CALAPOOIA,  MOLALA,  CLAKAMAS : CLAT- 
SOP ; COAST  RANGE;  CONFEDERATED  TRIBES  OF 
THE  GRANDE  RONDE  COMMUNITY*  COOS  BAY;  COW 
CREEK : GALEESE;  GRANDE  RONDE  RESERVA- 

TION* KLAMATH;  KLAMATII,  MODOC.  YAHOO  SKIN 
BAND  OF  SNAKES;  MALHEUR;  MOLALA ; MODOC ; 
MOLEL;  OREGON  AND  WASHINGTON  TERRITORY; 
PAHUTES ; PITT  RIVER : ROGUE  RIVER : SCOTONS  ‘ 
SHASTA;  SILETZ;  SNAKE;  SIUSLAW ; TILLAMOOK; 
UMATILLA;  UMPQUA;  WALLA  WALLA;  WARM 
SPRINGS.  Spec,  St  11:302;  13-321;  28:80;  49:801. 

Approp.  St.  9:544;  10:15,  315,  6S6;  11:169,  329,  388;  12:4, 
44.  221.  512,  774;  13:161,  541;  14:255,  492;  10:198;  16:13, 
sm  544'  17  non,  437;  1S:146.  420:  19:170,  271:  20:63,  295; 
21:114,  485;  22:68,  433;  23.7G,  H62;  24:449;  25:217,  980; 
26  *836,  989;  27:120.  612;  28:286;  29:321;  30:62,  571,  924; 
31:221,  280,  1058;  32:245,  9S2 ; 33  ;1S9,  1048;  30:1289; 

37  :filS ; 38  :1443  ; 40  ;D01,  Prlv.  St.  12 :90S ; 25  :1332 ; 26  :1164 : 
28:1013,  1041;  33:1415,  1423,  1521,  1078,  19C5,  2024,  2048  ; 
34:1456.  2820;  35:1204,  1219,  3375.  1389,  1406.  1431,  144b, 
3573,  1600;  30:1609,  1751,  1752,  1753,  1700,  1702.  1806,  1807, 
1815,  1843.  1859,  1984,  2000,  2009;  37  :1030;  39:1588;  40:1484, 
14SG»  1536;  41:1590;  42:1718,  Treaties  12:963;  14:751. 
OREGON  AND  WASHINGTON  TERRITORY,  See  alHo 
OREGON ; WASHINGTON,  Texts  Hoopes,  IAA,  Approp  St. 
12:512,  774;  13:101,  541;  14:255,  492;  15:198.  Priv.  St, 
34  .1450.  1559,  1042.  1741,  1910,  2047,  2108,  2483,  2587,  2668, 
2752,  2757  ; 35  :1402  • 36 :1600 ; 40  ;1489,  _ 

OSAGE,  See  also  OKLAHOMA;  FIVE  CIVILIZED  TRIBES; 
GREAT  OSAGE  NATION;  LITTLE  OSAGE  NATION, 
I'cxts  Clieiidle,  ADI ; Manypenny,  OIW.  Per \ Dixon,  23  Case 
& Com.  712 ; Hnrsha,  134  N.  A.  Rev.  272 ; Reeves,  23  Case 
& Com.  727;  3 Ok  la.  S.  B.  J,  146,  Gov . Pub.  68  Cong.,  1 
soss.,  H.  Rep,  165  ; 68  Gong.,  1 H.  Rep.  243;  74  Cong,, 

1 sess , H.  Rep.  740;  75  Cong,,  3 sess.,  Hearings,  B.  Comm. 
Ind.  Aff.,  S.  3980  & S.  4030;  75  Cong.,  3 sess„  S.  Rep.  1798; 
H Rep.  2700;  Hearings,  H.  Comni.  Ind-  Aff.*  H,  11.  S701. 
Spec.  St  4:25,  729;  12:28,  &U;  17:90;  18:283;  19:221; 
21:143,  291,  509;  24:388;  26:1005;  29:529;  31:659;  32:43  ; 
33:240,  299;  34:208,  267,  539  ; 35:778,  1167;  36:855;  37:48, 
S6  * 39:867  ; 41:1097,  1249;  43:04,  244,  722,  1008  ; 46:1047; 
48:501  ; 50:805:  52:347,  1037.  Approp,  St  3:277:  4:92,  217, 
861,  470,  526,  616,  082,  705,  780;  5:36,  73,  158.  208,  323,  402, 
417,  493,  704,  766;  9:20,  132,  252,  382,  544,  574,  570;  10:41, 
220,  315,  686;  11:65,  169,  273,  BBS;  12:44.  221,  512,  lt4i 
13  *161  541 : 14  :255f  402  ; 15 :110,  198 ; 16 :13,  33o»  544 ; 17  :16a, 
437,  530;  18:116,  420;  19:170,  271;  20:63,  29a,  410 ; 21  *40, 
114  4S5;  22  *68.  257,  433,  603;  23:76,  302  ; 24:449;  2d  ;217, 
980;  26  ;336 ; 9S9*  27:120,  612:  28:280,  876;  29:321;  30  :62, 
571,  924;  31:221,  1058;  32:245,  982  ; 33:189,  1048  ; 34  :32d, 
103  5,  1371;  35:614;  37:518;  38:582  ; 39:123*  969;  40:561; 
41:3  408.  1225;  42:552,  1174  ; 43:390,  1141;  44 :453,  U34 ; 
45  *200,  &S3,  1562,  1623  ; 46 :27»,  1115, 1552 ; 47  TU,  820 ; 48  :362, 
984;  49  :176,  1757 1 50:564;  52:291,-  1114.  Priv,  St  Q :40S, 
929;  17:730;  21:652;  24:851;  26:1414.  Treaties  1 ;107,  183* 
474 ’533,  550;  14:687.  Cases  Adams,  50  F,  2d  653;  Ammer- 
mnn,  207  Fed,  136;  Bailey,  43  C,  Ols.  353 ; Board,  64  F.  2d 
775 ; Brewer,  2G0  U.  S-  77,;  Brown.  146  Fed.  QR5 Browning, ,6 
F 2d  801  * Butterfield,  241  Fed,  556;  Clioteau,  283  U.  S GDI ; 
Chouteau’  38  F.  2d  976;  Continental,  69  F.  2d  19;  Drum- 
mond, 34  F.  2d  755 ; Gay,  5 Ofcla.  1 ; Gillespie,  257  U.  S 
501:  Globe,  81  F.  2d  143  : Gordon,  7 Okla.  117 ; Haefl,  10 
Okla,  338;  Harrison*  264  Fed.  770;  Heiner,  2W  U.  S 232; 
Herd,  13  Ok1a._  512;  Hickey,  64  F.  2d  62S ; Hot,  92  tJ.  S. 
60S;  I ekes,  80  F.  2d  708.  In  re  Dennison,  38  F.  2d  662;  In 
re  Ingram,  12  Okla.  54;  In  re  Irwin,  60  F.  26  495;  In  re 
Perm  41  F.  2d  257;  Indian,  240  U,  S.  522;  Jump,  100  F.  2d 
130;  Kansas,  80  C.  Cls.  264;  Kenny,  250  U.  S.  58;  Labudie, 
6 Okla.  400;  La  Motte*  2o4  U.  S.  570;  Lusater, ,10  Okla.  33a; 
Leavenworth,  92  U.  8.  733;  LevindDle,  241  U.  B.  432 , Logan, 
58  F,  2d  697  ; McCurdy,  246  U.  B.  203*  McCurdy,  2^  U.  S. 
484;  Merchant,  35  G,  OIs.  403;  Missouri,  152  U.  S.  114 ; Mor- 
gan, 224  Fed-  698;  Morrison,  6 F.  2d  81 1 : Mosmr  198  Fed. 
54*  Motld  14  F.  2d  430;  Ne-KanAVah^Bhe-Tun-Kah,  290 
Fed.  803 ; Oklahoma,  220  tJ.  B.  290 ; Osage,  35  F.  2d  21 ; Osage, 


510 


474 


TRIBAL  INDEX  OF  MATERIALS  OX  INDIAN  LAW 


Osage-Fawn  ee 


m C.  CIS,  04;  Price.  174  IL  S.  373;  Price,  .S3  C.  Cis.  306; 
Qiinrlen,  45  p.  2(1  585;  Rogers,  43  C.  CIS.  3SS;  Russell,  10 
Ok  In.  840;  Sclmff,  8:4  F 2d  205:  Shore,  00  F,  2d  1;  Silurian, 
54  F.  2d  43;  state  of  Missouri.  7 Il*»w.  GOO;  Stewart,  80  C, 
Cis.  321;  Tapp.  6 F,  Supp.  077;  Taylor*  51  F.  2d  SS4 ; 
Tlmmas,  IfjU  U.  S.  201  : Tlinniisujn,  35  0,  Cis.  305;  Tinker,  231 
U,  S.  081  ; Town  semi,  205  Fed,  510 ; U.  s.  v.  Aaron,  1S3  Fed. 
347 ; U.  S.  v.  Barnett,  7 F.  Supp-  D73 ; U.  S.  v.  Dowling,  250 
U,  S.  484;  U.  S.  v.  Carson,  39  F,  Supp.  Gl«:  TJ.  S.  y.  Olia-to- 
ka-im-pc-iilia.  25  Fed,  Oas.  No.  14789a;  U.  S.  V.  Hale,  51 
F.  2d  G2D  ; U.  S,  v.  Harris,  293  Fed.  &S!) ; u.  S.  v.  Howard.  8 F 
Hnpi),  617;  U.  S.  v.  Hughes,  0 F.  Supp.  072;  U.  S,  v, 
Hu  tellings,  252  Fed,  Silj  V.  S.  v.  Johnson,  S7  F,  2d  105- 
IT.  8,  v.  La  Motte,  67  F,  2d  783 ; U.  S.  v.  Law,  250  Fed, 
218 ; U.  S.  v,  Luther,  2G0  Fed,  579;  IJ,  8.  v,  Mashunkashoy. 
72  F.  2d  S47 ; U.  S,  v.  MuIIendore,  74  F,  2d  286  ■ U S v 
Ramsey,  271  U-  S.  407;  U,  S,  v.  Sands,  04  F.  2d  156;  U.  8 
v.  Sandstorm,  22  F.  Supp,  100;  U,  8,  v.  Ta-wnn-gn-ca,  23 
Fed.  Cus,  No.  1G435:  U,  S,  ex  red.  Bown,  232  U.  S 59S ; 
United  Express,  391  Feci,  073;  Utilities,  2 F.  Supp.  Si;  Wat- 
son, 263  Fed.  700;  Webster.  2G6  U.  S.  507;  Williams,  83  F. 
2d  143;  Wilhite,  5 Ind.  T,  02 1 ; Work,  2GG  U.  S.  3G1;  Work 
261  U,  S.  352.  Op.  A,  O , IS  ;5  ; ID  *117  ; 21  ;131 ; 33  :60 ; 34  :26 ; 
38:577,  L.  D , Memo*  f D . J.)  3:187;  0:641;  10:32;  11:020, 
665;  12:042,  1,  I)  Rulings.  34  L.  D,  419.  Jan.  25,  1906; 

Op.  So],,  Jan.  4,  3922,  Aug,  10,  1022,  Sept.  30,  1922,  Nov.  1 
1922,  Dee,  23,  1924;  Memo.  Sol,,  Dec,  IS.  1925 ; Op.  Sol,  Dee. 
19,  1925,  Mar.  36,  1026;  Memo.  Sol.  OIL,  July  28,  1926 ; Memo. 
Sol.,  Sept.  3,  1926;  Memo,  Sol.  Off.,  Sept.  14,  1926;  Memo 
Sol.,  Sept.  29,  1926;  Memo.  Sol.  Off.,  Oct,  27,  1926,  Mar  3 
1927;  Op.  Sol.,  Mnr.  20,  1927;  Memo,  Sol  Off  Sept  12 
1927,  Sept.  18.  1927.  May  34,  1928;  Op.  Sol.,  JmiG  19  1928; 


Memo.  Sol.  Off,,  July  31,  1928,  Oct,  ol,  192S,  Fob.  21,  1929. 
April  38,  1929;  Op,  Sol.,  May  4,  1929;  Memo.  Sol.  Off,,  May 
31,  1929;  Op.  Sol.,  June  26,  1029:  Memo.  Sol.  Off.,  Sept.  IS, 
3929,  Fob,  3,  3930.  Mar,  4,  3930,  July  8,  3930;  Op.  Sol  , Aug 
13,  1930;  Memo.  Sol.  Off,,  Nov.  5,  1030,  Dee.  30,  1930,  Mar. 
10,  1931,  April  0,  1031,  May  29,  3931;  Op,  Sol,,  Oct.  14,  1033 
Fed),  4,  1032;  Memo,  Sol.  Off.,  Dec.  15,  1032,  April  S,  1933’ 
May  27,  1933,  May  27,  1933,  June  29,  3933,  July  13,  1933; 
Op,  Sol.,  July  22,  1033  ; Memo,  Sol.,  Oct.  22,  1933.  Op,  Sol. 
Dee,  8,  1933,  Memo,  Sol,  Off.,  Dec.  21.  1933;  Op,  Sol.,  Aug  6 
1934;  Memo.  Sol.  Off.,  Sept,  26,  1934;  Memo,  Sol  , Oct  3* 
1934;  Memo,  Sol,  Off,,  Oct  17,  1934-  Memo.  Sol.,  Nov  34* 
3934;  Op,  SoL#  Nov.  28,  1934,  Dee.  16,  1935;  Memo.  Sol’ 
Dee.  17,  1935;  Op,  Sot,  April  23,  193G : Memo,  Sol.,  May  s’ 
3930;  Op,  Sol.,  Jan,  4,  1937,  Jon.  26,  1037;  Memo.  Sol.  Off/ 
Feh.  13,  1937,  Oct.  27,  1937 ; Memo.  Sol.,  Nov.  5,  1937  * Memo’ 
Sob  Off.,  Jan,  SO,  1938.  ’ 

OTTAWA  TRIBE  OF  OKLAHOMA.  See  also  OKLAHOMA' 
CHIPPEWA,  OTTAWA  AND  POTTAWATOMIE  ; OTTAWA 
AND  CHIPPEWA;  OTTAWA,  POTTAWATOMIE  CHIP- 
PEWA AND  OTHER  TRIBES  OF  INDIANS.’  Teat* 
Manypenny,  OIW.  Spec.  St.  3:308,  319,  690;  4:302*  9-349 
12:207;  14:370;  17:388.  623;  18:516;  10:55;  21:511/  20:24 
Approp . St.  1:400;  2:407,  467:  3:393,  517;  4:390,  394,  505,' 
528,  528,  616,  031,  636,  682.  705,  780:  5:36,  73,  158,  298  323 
402,  417,  493,  701,  766;  9:20,  132,  252,  382,  544,  574;  10:41  ’ 
226,  315,  656;  11:05,  169,  273,  383 ; 12:44,  221,  512  774* 
13  :161,  541 ; 14 :255  ; 15  :10S ; 16:13,  544  ; 17  :122,  437  ; 26  '989  ! 
29  :321 ; 33 :1048  ; 34  :325  : 48  *984.  Priv.  St  0 :SS7,  919  920 
924,  741;  11:556;  12:883,  Treaties  Archives  No,  44  *7  *16* 
28,  49,  87,  112,  118,  131,  146,  1G0,  178,  207,  218,  272  315 
320.  323,  326,  420,  491;  3:118;  31:621;  12:1237;  14:657; 
10;513.  Oases  Dubuque,  100  U.  S-  329;  Elk,  112  U S 94* 
Godfrey,  10  Fed.  Cas,  No.  5497;  Libby,  118  U.  S.  200;  Ottawa! 
42  C.  Cis.  240*  Ottawa,  42  G,  Cis  518*  Parmtopee,  387 
U.  S.  371;  Spalding.  160  TJ,  S.  304:  Wiggan,  368  U.  S 56 
OP;  A’  O.  2:562;  3:206,  209;  13:336.  I.  D.  Rulings  Memo. 
Sol.,  May  1, 1937.  Const.  Nov.  30,  1988,  Charier  June  2, 1939. 

OTTAWA  AND  CHIPPEWA.  See  also  OTTAWA;  WISCON- 
SIN; CHIPPEWA YS,  OTTAWAYS  AND  POTTAWATO- 
MIE. Spec,  Si.  17 :381.  Approp . Si.  5 ;15S,  298,  323,  402 
417,  493,  704,  766;  9:20.  132.  252,  332,  544,  574;  10:15,  41, 
22G.  315,  686;  11:65,  169,  273.  388  ; 32:44,  221.  512,  774’ 
13:161,  541,  14:255,  492;  15:398;  16:13,  335,  544:  17:165’ 
437;  38:146,  420;  39:176,  271;  20:63,  295  ; 21:114,  485 : 
22  :GS,  433  : 23 :76,  362  ; 33  :104S  : 35 :70.  ’ ’ 

OTTAWA,  POTTAWATOMIE,  CHIPPEWA,  AND  OTHER 
TRIBES  OF  INDIANS.  g»e  also  OTTAWA;  OTTAWA- 
J^GHTPFBWA;  WISCONSIN;  CHIPPEWAYS.  OTTA- 
WA YS  AND  POTTAWATOMIES,  Priv.  St.  Q :741, 


OTTOE,  See  also  OKLAHOMA;  OMAHA;  SAC,  FOXES 
IOWAS,  SIOUX,  OMAHAS,  OTTOES  AND  MISSOURI  VS  ■ 
PONCA,  Per,  MacLeod,  28  J.  Glim,  L,  181,  Sncv,  St. 
4:464;  19:208;  21:380;  26:81:  48:501.  Approp.  St.  4:705; 
n:R>8;  37:510;  19*lU2,  303;  20:115;  22:003:  41:408.  1225  ’ 
42:502;  43  1390 ; 44:934;  40:1623;  47:91;  48:084.  Treaties 
7:104,  2<7,  328,  429,  5U.  524;  11:005,  Cases  Foster  189 
TJ.  S.  32o  * Maust,  283  Fed,  912;  Otoe,  52  C.  Cis.  424  * 
Reeves,  16  Okla,  342;  Sharp,  13S  Fed.  S7S ; Sioun,  IIS 
Fed.  28J_:  Stevens,  34  0,  Cis,  244 ; U,  S,  v.  llomcrntha.  40 
J - 2d  30a. 

OTTOE  AND  MISSOIJRIAS,  See  also  OKLAHOMA;  PONCA  * 
OTTOE;  MISSOURI,  Gov.  Pub,  72  Cong.,  1 seas.,  Hear- 
ings, H.  Comm.  Ind.  Aff , II5  R.  10927,  Spec,  St.  17 :391  * 
k ^7  :®^4  ; 31 :59 : 36  :S5!».  Approp.  St. 

4 me  6S2(  700,  7S0;  5:36,  158,  208,  323,  402,  417,  493,  704. 
70b  ; 9:20,  132,  252,  382,  544.  574:  30: 41,  226.  315.  68 G - 
S1^1^227?^320,  388 ; 12:44,  221,  512,  774;  13  :161.  541  \ 
14:^5,  492;  15:198;  10:13,  335,  044;  17:165,  437;  18:146, 
420;  19:176,  271;  20:63,  115.  295;  21:114,  485*  22*68  433* 
23:76,  362;  24:449;  25:217,  980;  26:336,  9S9 ; 27:120,  61 2 1 
28  :28b,  870  ; 32:245 ; 33  ;1SD,  1048 ; 34 :325.  priv . St.  24  :96d! 
Treaties  10:1038,  H30,  Canes  Axlielm,  0 Okla.  321*  Du 
huque,  169  U,  S.  329, 

OORAY. 


See  TABEGUACHE.  MUACHE.  CAPOTE  WEEMI- 
NUCHE.  YAMPA,  GRAND  RIVER  AND  UINIAH  BANDS 
OF  UTES  : UINTAH. 

OZETTE.  See  also  NEAH  BAY ; WASHINGTON,  Spec.  St. 

30  :1345.  Cases  Mitchell,  22  F.  2d  771. 

PAH-IJTE  (FAIUTE).  See  also  ARIZONA:  CALIFORNIA  ■ 
NEVADA*.  OREGON*  BIG  PINE  RESERVATION ; FORT 
BIDWELL;  FORT  McDERMIlT,  PAIUTE,  SHOSHONE 
TRIBE  OF  THE  FORT  McDERMITT  INDIAN  RESER- 
VATION; KAIBAR  : KANOS  M;  MOAPA  RIVER;  PYRA- 
MID LAKH  PAIUTE  TRIBE  OF  THE  PYRAMID  LAKE 
RESERVATION:  RENO- SPARKS  INDIAN  COLONY; 

SAN  JUAN;  SHEB1T;  SHEW  ITS ; SHOSHONE-PAIUTE 
TRIBE  OF  DUCK  VALLEY  RESERVATION;  SNAKES* 
WALKER  RIVER  PAIUTE  TRIBE  OF  THE  WALKER 
RIVER  RESERVATION;  WARM  SPRINGS;  WlNNE- 
MUCCA  INDIAN  COLONY:  YERINGTON  PAIUTE 

TRIBE.  Spec.  St.  36:855;  42:1240;  43:246,  595  1096 

44*761,  771:  45:160;  46:820;  50:239,  241,  Approp . St 
36:544;  20:63,  290;  21:114,  485;  22:582;  23:76;  24=449 
25:217,  980;  20:336,  989;  27:120,  612;  28:286,  876;  29? 321 
30:62,  571,  924;  31:3058;  32:245,  982;  33*189,  1048:  34:325 
4 1.T225;  42:552;  44:161,  453;  45:2,  200,  1562;  46*279,  1115 
47:91,  520,  820;  48:362;  49:176,  1757;  50:564.  Priv . St, 
26:1164;  46:1832;  4S:1S89,  Oases  Marks,  161  U S 297; 
Marks,  28  C.  CIs.  147;  U,  S.  v.  Lewis,  253  Fed.  469;  U,  S,  v. 
Miller,  105  Fed,  944;  U.  S.  v.  Sturgeon,  27  Fed.  Gas  No. 
16413 ; U.  S.  v.  Walker,  104  F.  2d  334,  I.  D.  Ruling  a Memo. 
Sol.,  July  25,  1934,  Aug,  22,  1936,  Oct.  19.  1D3S. 

PALA  MISSION.  See  CALIFORNIA ; MISSION.  Approp  St, 
89:323;  43:3,  408:  42:1174;  43:390,  1141:  44:453  934; 
45:200,  1562;  46:1115;  47:91;  48;3C2;  49:176,  1757,  J.  D 
Rulings  Op.  SoL,  Aprtl  9,  1035. 

PALM  SPRINGS,  See  also  CALIFORNIA  ; AGUA  CALIENTE, 
MISSION.  Gov.  Pub.  75  Cong.*  1 sess..  Hearings,  S,  Comm. 
Ind.  Aff.,  S,  1424;  75  Cong,,  3 sesg,,  Hearings,  H.  Comm 
Ind,  Aff,,  H-  R.  7450.  Slice,  St.  50:811.  /.  D.  Rulings 

Memo.  Sol.  Off,  I.  D„  June  7,  1937.  Memo.  Sol,  I.  B„  Oct. 
21,  1938. 

PAPA  GO,  See  also  ARIZONA  • AK  CHIN;  SAN  XAVIER, 
Per,  Brown,  39  Yale  L J.  307.  Gov.  Pub.  73  Cong.,  2 mm 
Hearings,  S.  Comm.  Ind,  Aff.,  g.  J.  Refil  95,  Spec,  St. 
22:299  ; 25:639;  44:762,  775  ; 45:617:  46:1202;  48:984; 
50:536;  52:847.  Approp.  St.  16:544;  37:518;  38:77,  208, 
312,  082  ; 39  :123  ; 40  :061,  821 ; 41 :3,  35,  327?  40S,  1156  1225- 
42  :29,  552,  1174:  43*390,  1141;  44:458,  1250;  45^2  200, 
8S3,  1562  * 46:279,  1115,  1552  ; 47 :820 ; 48:862;  49:1757; 
50:564;  02:201.  Oases  Bailey,  47  F.  2d  702,  Op,  A,  Q. 
38:121.  I.  D.  Rulings  Op,  SoL,  May  7.  1934;  Op  Attv 
Gon„  Nov,  1,  1934;  Op.  Sol,,  Oct  16,  1035,  Dec.  28.  1937; 
Memo.  Sol.  Off,,  Nov,  29,  1933;  Memo,  SoL,  Feb.  23,  1939, 
Const.  Jan.  6.  1937. 

PAWNEE  INDIAN  TRIBE  OF  OKLAHOMA,  See  also  OKLA= 
HOMA;  GRAND  RIVER : PONCA;  YANCTON;  SIOUX; 
TONKA WA  TRIBE  OF  INDIANS  OF  OKLAHOMA,  per. 
Mac  Leod,  28  J,  Grim,  L,  181.  Spec , St.  19:28;  20:541; 
34:267;  26:60,  81;  28:71;  29:529;  35;  465;  45:989;  48:501. 
Approp . St.  4:705,  780;  5:36,  158,  298,  323,  402,  493,  704, 
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706;  0:20,  252,  882,  514,  574;  10:41,  22G,  315,  6S0  i 11:05, 
160,  273,  320,  388;  12:44,  113',  221,  512,  774;  13:101,  541; 
14:255,  402;  15:108;  10:13,  335,  544;  17:165.  437,  510; 
18:140,  420 ; 10:102,  170,  271;  20:03,  205;  21:07,  114,  485; 
22:08,  257,  302,  433,  003  ; 23:70,  302;  25:217,  0S0 ; 26:336, 
080;  27:120,  012;  2S;2M5,  421,  870:  20:321;  3U  :G2,  105. 
924  ; 31:221,  105S ; 32:245,  982  ; 33:189,  1048,  1214;  34:325, 
1015,  1371;  35:70,  781;  30:202,  200,  774;  37:518;  38:77, 
582:  80:123,  001);  40:501;  41:3,  408,  503,  1015,  1125,  1150; 
42:29,  552,  1174:  43:300,  704,  1141;  44:453,  934;  45:200, 
1502,  1028;  46:279,  1115;  47:91,  820  ; 48:302,  984;  40:176, 
1757  : 50:504  ; 52:201.  Priv.  St.  9:088,  7SO.  Treaties  7:172, 
173,  279,  448;  9 : 949;  11 ; 729.  Casas  Pawnee,  50  O.  Cls,  1 ; 
U.  S,  v.  Board,  13  F.  Supp.  641 ; U.  S.  v.  Sa-eoo-du-eot,  27 
Fuel.  Oris.  No.  16212.  I.  I).  Rulings  Memo.  Sol.  Oft.,  May 
15,  1035.  Const.  Jan.  6,  1938.  Charier  April  28,  1938. 
PAWNEE,  PONCA  & YANCJTON  SIOUX.  See  also  PAWNEE; 
PONCA;  YANCTON;  SIOUX;  OKLAHOMA.  Approp . SL 
12:44,  512,  774;  13:161,  541;  14:255,  492;  15:108;  10:13; 
46:90. 

PAW  PAW  (QUAPAW).  See  also  OKLAHOMA;  QUAPAW 
Cases  Wilson,  38  C.  Cls.  6. 

PECHANGA  RESERVATION.  See  CALIFORNIA.  Texts 
Mimypenny,  OIW. 

PEMBINA  BAND,  See  MINNESOTA;  CHIPPEWA;  CHIP= 
PEWA,  PEMBINA  BAND  ; RED  LAKE. 

PEND  P’OREILLE.  See  also  MONTANA:  CGEUR  D’ALENE: 
FLATHEAD,  KOOTENAI  AND  PEND  D’ OREILLE ; 
SALISH.  Spec,  St,  43:21.  Approp.  St,  12:44,  221,  774; 
13:161,  541;  14:492;  35:198;  17:437;  18  *146.  Gases  Clair- 
nmiit,  225  U.  S,  051;  U.  S.  v.  Heyfmn,  138  Fed.  964;  U,  S. 
v.  Hoyfi’on,  138  Fed.  908. 

PENNSYLVANIA.  See  OORNFLANTER  RESERVATION. 
PEORIA  TRIBE  OF  INDIANS  OF  OKLAHOMA.  Set*  also 
OKLAHOMA:  ILLINOIS  INDIANS;  INDIAN  TERRI- 

TORY; KASKASKTAS  AND  PEORIA;  PEORIA  AND 
MIAMI ; MIAMI ; PEORIA,  KA  SKA  SIC  IAS,  PIANKESIIAW 
AND  WEAS  * PIANKESHAW ; PIANKESHAWS  AND 
WE  AS ; WEAS,  Texts  Mrmypenriy,  OIW.  Per.  Flynn,  0:2 
Cent.  L.  ,L  399.  Spec.  St.  4:694;  12:639;  17:  031;  24:388. 
Approp , SL  3:517;  4:036;  10:570;  17:122;  21:435;  25:505, 
506 ; 28:424;  29:821;  80:62.  Treaties  7:181,  403;  10:1082; 
15:513.  Oases  Bowling,  233  U.  S.  528;  Bowling,  299  Fed, 
4 38 ; Elk,  112  U,  8.  9-1;  Finley,  4 Iml.  T.  386;  Lykins,  184 
U.  S.  ICO;  Oklahoma,  268  U,  S.  574;  Richurdville,  28  Fed, 
52 ; U,  S.  v.  Bowling,  258  U.  S.  4S4 ; U,  S.  v.  Brindle,  HO 
XL  S.  688;  U.  S.  v.  RuncleU,  181  Feci.  887.  Op.  A.  G.  19:115. 
/.  D,  Rulings  Memo.  Sol.,  Dee.  13,  103$.  Const  Oct,  10, 
3039, 

PEORIA  AND  K A SKA  SIC  I A.  See  hIro  KA  SKA  SKI  A ; PEORIA  ; 
PEORIA,  KA  SKA  SKI  A,  WEA  AND  PIANKESHAW; 
PEORIA  AND  MIAMI;  ILLINOIS.  Treaties  7:410. 
PEORIA,  XC  A SIC  ASK  I A,  WEA  AND  PIANKESHAW.  See  also 
ICA  SKA  SKI  A ; PEORIA;  PEORIA  AND  KASKASKIA; 
PEORIA  AND  MIAMI;  WEA;  ILLINOIS.  Approp.  St. 
16:33;  17:165;  25:980, 

PEORIA  AND  MIAMI.  Sea  also  MIAMI : PEORIA  ; PEORIA 
AND  IC  ASIC  A SKI  A ; PEORIA,  KASKASKIA,  WEA  AND 
PIANKESHAW;  ILLINOIS.  Approp . St.  31:221;  32:245. 
I.  D.  Rulings  12  L,  D.  168,  June  25,  1890, 

PEQUOT  (PEQUODS).  See  also  CONNECTICUT;  RHODE 
ISLAND.  Per.  Thayer,  GS  AH.  Month.  540,  676,  Weedoii, 
2 J,  H.  Univ,  Studies  385. 

PIANKESHAW.  See  also  ILLINOIS:  MISSOURI;  FEORTAS, 
KASKASKTAS,  WEAS,  PIANKESHAWS;  PIANKE- 
SHAWS AND  WEAS;  QUAPAW.  ftpcc.  SL  3:308,  319; 
4:594;  12:530;  17:631,  Approp.  St.  1:400;  2 :3SS,  443: 
4:526,  616,  636,  6S2,  730 ; 5:36,  153,  298,  323,  402,  417,  493, 
704,  760;  9:20,  252,  382,  544;  574;  10 :4I#  226,  315,  570; 
17:122;  21:435;  20:505.  560*  23:424.  Treaties  7:49,  74, 
77,  31,  S3,  91,  100,  124;  8:116;  30:1082;  15:513.  Cases 
Bowling,  233  U.  S.  52,3;  Johnson,  S Wheat  543;  Riclmrd- 
ville,  28  Fed.  52 ; U.  S.  v.  Bowling,  256  U,  S.  484 ; U.  S.  \ 

B Hndle.  no  U,  S.  nas;  U.  S.  V.  Rundell,  181  Fed.  881 , 
Op.  A.  G.  19*115. 

PIANKESHAW  AND  WEAS.  See  also  ILLINOIS  : MISSOURI  , 
PIANKESHAW  ; WEA.  Texts  Many  pen  ay,  OIW.  Approp. 
SL  4 :636  ; HO  -686,  Treaties  7 :41 0, 

PICURIS  PUEBLO.  See  NEW  MEXICO;  PUEBLO, 

PIEGAN.  See  also  MONTANA;  BLACICFEET : BLACKFEET, 
BLOODS  AND  PIEGAN S ; BLOOD;  GROS  VENTRE. 
Texts  Manypenny,  OIW.  Spec.  St.  18:28;  22:7;  25:113; 


33  :S1G ; 36:1080;  43:21.  Oases  Albright  53  C.  Cls.  247; 
Henkel,  237  U.  S.  45;  U.  S.  v.  Higgins,  103  Fed.  348; 
Winters,  207  U.  S.  564. 

PIMA.  See  also  ARIZONA;  FORT  Me  POWELL  MOJAVE 
APACHE  COMMUNITY;  GILA  RIVER;  GILA  RIVER 
PIMA  MARICOPA  INDIAN  COMMUNITY;  MARICOPA 
COMMUNITY;  PIMA  AND  MARICOPA;  SALT  RIVER 
RESERVATION.  Pen  Brown,  39  Yale  L,  J.  307.  Spec.  Si. 
41:736.  Approp . SL.  23:76:  24:440;  25:217,  980;  20:330, 
089 ; 27:120  ; 31:221,  32:245,  9S2  * 33:180;  1048;  34:325, 
1015 ; 35:781;  30:200;  37:518;  38:582,  1138;  39  :14,  123, 
960;  40:561;  41:3,  403,  1225  ; 42:552,  1174;  43:390,  704, 
1141  ; 44:453,  934;  45:200.  S83,  1502;  46:00,  270,  860,  1115: 
47:91*  48:302;  49:176;  50:564;  52:291.  Cases  Estate  of 
Walker,  5 Arias.  70;  Luke,  35  C.  Cls,  ID;  Maricopa,  IDO 
U.  S.  347,  /.  D.  Rulings  Memo.  Sok,  Feb,  19,  1033;  Memo. 
Sol.  Off.,  Dee,  27.  1934. 

PIMA  AND  MARICOPA.  See  also  ARIZONA;  GILA  RIVER 
FIMA-MARICOPA  INDIAN  COMMUNITY;  MARICOPA; 
PIMA.  Approp.  SL  18:146;  20:03:  21:114;  27:120, 

PINE  RIDGE.  See  also  SOUTH  DAKOTA  ; OGLALA  ; SIOUX. 
Spec.  St.  25  :SS ; 36:440,  448,  1087  ; 41:1193;  45:747  ; 40:169; 
47:300,  Approp.  St.  26:989;  31:221;  32:245,  982,  1031; 
33:1048;  31:325,  1015*  35:478,  781;  38:77;  46:00;  47:525; 
50:755,  Priv.  SL  38:1471.  Cases  Fisher,  226  Fed,  IDG; 
John,  177  U.  S.  520;  Reynolds,  174  Fed.  212;  Reynolds, 
205  Fed.  085.  I,  D,  Rulings  Memo.  Sol,,  Aug.  23,  1937, 
Mar.  12,  1938. 

PIPESTONE.  See  also  MINNESOTA:  LOWER  SIOUX  IN- 
DIAN COMMUNITY  IN  MINNESOTA;  PRAIRIE  ISLAND 
INDIAN  COMMUNITY  IN  MINNESOTA*  RED  PIPE- 
STONE ; SIOUX  ; YANKTON.  Spec.  SL  20 :7G4,  Approp,  St. 
28:280.  Priv.  SL.  49:2342. 

PITT  RIVER.  See  also  CALIFORNIA:  OREGON;  SACRA- 
MENTO, Spec.  St.  12  *199.  Priv.  SL  38 :135Q.  Cases  Butler 
v,  U.  S„  33  C.  Cls.  107, 

POINT  HOPE,  NATIVE  VILLAGE  OF,  See  also  ALASKA; 

ESKIMO.  Const  Feb.  2D,  1940.  Charter  Feb.  20,  1940. 
FOJOAQUE  (TEWA),  See  NEW  MEXICO;  PUEBLO, 
FQMO.  See  CALIFORNIA;  BIG  VALLEY  BAND;  KA5HTA 
BAND : MANCHESTER  BAND ; ROUND  VALLEY 

RESERVATION. 

PONCA.  ( PONCA  TRIBE  OF  NATIVE  AMERICANS.)  See 
also  NEBRASKA;  OKLAHOMA;  QTTOE ; OTTOE  AND 
MISSOURIA:  PAWNEE,  Per.  Canfield,  15,  Am.  L.  Rev. 
21;  Harsha,  334  N,  A,  Rev,  272;  Mae  Leod,  28  J.  Grim.  L. 
1ST  Spec.  St.  12:113;  25:94,  888;  26:81;  28:72;  30:834; 
33;!15S;  39:237;  43:729;  48:501,  Approp.  SL  12:4,  44, 
221,  512,  774;  13:161,  641;  14:255,  492;  15:108; 

16:13,  335,  515,  544;  17:165,  437;  18  :146f  420;  19:176,  271; 
20  :G3,  205,  377 ; 21 :114,  414,  485  ; 22 :68,  257,  438,  603  ; 23  :76, 
362;  24:449;  25:217,  980;  26*336,  989;  27*120,  612.  646; 
28:286,  876;  29  :267,  321;  30:62,  571,  024;  31:221,  1058; 
32:245,  982;  33*189,  1048;  34:325,  1015;  35:70,  781  ; 36:269; 
37:518:  38:77.  582;  39*123.  969:  40:561:  41:3.  408.  1225; 
42:552.  767,  1174;  43:390,  704,  1141;  44:453,  934;  45:200, 
1502.  1023  ; 46  :ill5 ; 47  :91 ; 48  :984  Treaties  7 :155,  247  ; 
12  :9D7 ; 14  *675.  Oases  Conway,  149  Fed.  261 ; Davidson,  34 
G,  Cls.  169;  First.  270  U.  S.  213;  Foerster,  116  Fed.  800; 
Foster,  189  U.  S.  325;  Megreedy,  12  Okla.  060;  Miller,  57  F. 
2d  987 ; Pam-to-pee.  387  U.  S.  371;  Sharp,  138  Fed.  878 ; U.  S, 
v,  Hutto,  No.  1,  250  U,  8.  524;  U.  S,  ex.  rel.  Standing,  25  Fed. 
On s.  No.  14891. ; Wilson,  38  C.  Cls.  6.  I.  D.  Rulings  34  L,  D, 
252,  Nov,  7.  .1905;  Memo,  Sol.,  Oct.  17,  1934,  April  9.  1930, 
Mar.  12,  1938,  April  14, 1938.  Const . April  3,  1936.  Charier 
Aug.  15.  1936. 

PORT  GAMBLE  INDIAN  COMMUNITY,  See  also  WASHING- 
TON, Const,  Sept,  7,  1939, 

PORT  MADISON.  See  also  WASHINGTON;  SNOHOMISH; 
TULALXP.  Approp.  Si.  33  ;1048.  J.  D.  Rulings  Memo. 
Sok.  Julv  2 . 1035. 

POTAWATOMIE,  See  also  KANSAS  ; WISCONSIN ; CITIZEN 
BAND  OF  POTAWATOMI  INDIANS  OF  OKLAHOMA; 
FOREST  COUNTY  POT  AW  ATOM  IE  COMMUNITY; 

HURON;  OTTOWA  AND  POT  AW  ATOM  IE,  Texts  Many- 
penny,  OIW.  Per.  9 J,  H.  Univ,  Studies  541 : Gov.  Pub. 
75  Gong.,  3 sess.,  Hearings.  S,  Comm,  Ind.  Aff.,  S.  2854,  S, 
Rep  1919.  Spec.  SL  3:308,  319,  690  ; 4:185,  234,  302,  564; 
9:213;  14:370;  37:159;  20:282,  542;  25:79;  26:24;  27:394; 
28:3;  80:909;  37:194;  43:819;  44*801;  40:159;  48:501. 
Approp.  SL  1:460;  2:407,  467,  607;  3.393,  517;  4:232,  361, 
390,  394(  432,  463,  470,  505,  526,  532,  616,  631,  636,  669, 
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682,  705,  780 : 5 :3C,  73.  IDS.  208,  323,  402,  493,  517,  704,  700 5 
0:20,  132.  2.12,  3S2.  044,  074;  10:15,  41,  220,  315,  680;  11  :05, 
100,  273,  3HS;  12:44,  207.  221.  512.  774:  13:161.  541;  14:255, 
492;  15:198;  10:13,  335,  544;  17:105,  437;  18:140,  402,  420; 
19:170,  271;  20:03,  205  : 21  :114,  485  ; 22:08,  433:  23:76,  302; 
24:440;  25:217,  080  ; 20:330,  OSO ; 27:120,  612;  28:280,  424, 
876  ; 29:321;  30:02,  924  ; 31:221.  1058;  32:245,  082;  33:139, 
10 IS:  34:325,  1015  ; 35:70,  781;  36:269;  87:518,  503;  33:77; 
39:123,  009;  40:501;  41:3,  40S,  1225;  42:552,  1174;  43:300, 
704.  1141;  44:403.  034;  45:200.  8S3,  1502;  40:270,  1115; 
47 :91 ; -18 :984.  Prin.  St.  0 :40O,  473,  670,  749,  818,  SIS, 
834,  890.  915.  919,  920,  922.  927;  9:710.  741;  11:550:  12:883, 
915;  29:801;  31:1409,  1572;  39:1477;  44:1475.  Treaties 

Archives  No.  44;  7:28,  49,  74,  87.  01,  105,  112,  113,  115,  118, 

123,  131,  140,  160,  185,  200,  208,  21 S,  272,  295,  305,  315,  317, 

320,  323,  320.  342,  378.  394,  309,  407,  408,  400,  490,  40S,  499, 

500,  505.  513,  014.  515.  528,  532  ; 8:116;  9:853;  12:1191; 

14  :(!57,  703 ; 15  :5Si.  Cages  Bertrand,  3G  F.  2d  301 ; Board, 
100  F.  2d  029:  Briggs,  37  Fed.  135:  Crews.  1 Black  352; 
Hoe,  23  IIow,  457;  Elk,  112  II.  S.  04  ; Klwood,  104  U.  S.  562 ; 
Godfrey  10  Fed.  Car.  No.  5407;  Goodfoliow,  10  Fed.  Cas. 
No.  5537;  Gray,  10  Fed.  Cas.  No.  5714:  Laughton,  75  Fed. 
789;  Lowry.  15  Fed.  Cos.  No.  8534;  Miller,  249  U.  S.  SOS; 
Mulligan,  120  Fed,  98:  Nadeau,  253  U.  S,  44'! : Fam-to-Pee, 
187  U.  S.  871;  Fka-O-Wnh-Ash-Knm,  8 Fed,  740;  Potawn- 
tomie.  27  C.  CIs,  403 : Renfrew,  3 Okla,  101 ; Sage,  235  U.  S. 
90;  U.  S.  v.  Downing.  25  Fed.  Cas.  No.  14991;  U.  S.  v.  Getzel. 
man.  SO  F.  2d.  531 : U,  S.  v.  Navarre,  ITS  U.  S.  77 ; U,  S.  v. 
Parkhurst-Davis  176  IT.  R.  317:  TJ.  S.  v.  Payne,  27  Fed.  Cas. 
No.  16014:  U.  8.  v.  Patrick.  73  Fed.  800;  Williams,  242  U.  S, 
434.  Oj>.  A.  G.  3:33:  5:284:  0:49,  711;  10:310,  325;  18:1 17. 
497,  517;  10:134,  212.  /,  D,  Rulings  11  L.  D.  103,  July  14, 

1890;  IS  L,  D.  318.  May  14,  1891;  13  L,  D.  310.  Aug,  28, 
.1801 ; 13  L,  D.  314,  Sept.  8,  1391 ; 24  L.  D.  511.  .Tune  8,  1807  ; 28 
L,  D,  71,  Jan.  30,  1899;  Memo.  Sol.  April  4.  1933-  Memo. 

501.  Off.  Sept.  21,  1937;  Memo.  Sol.  Dee.  18,  1037;  Op.  Sol., 
Feb.  7, 1988;  Memo,  Sol.,  Dec.  22,  1938. 

PRAIRIE  ISLAND  INDIAN  COMMUNITY.  See  also  MIN- 
NESOTA : SIOUX,  MDEWAKANTON.  I.  D.  Rulings  Memo. 

Sol.,  April  15,  1036,  Const,  June  20,  1030.  Charter  July 
23,  1937. 

PUEBLO.  See  also  NEW  MEXICO  ; AOOMA ; NAMBE  ; ZUNI, 
Texts  Brayer,  PIL.  Per.  Brown,  15  Minn.  L.  Rev.  182; 
Brown.  39  Yale  L.  ,T,  307 ; Quail,  6 J,  B.  A.  Knn.  158 ; Rene* 
linn.  33  N.  M.  S.  B.  A.  72 ; Russell,  18  Yule  L.  J,  328 ; Soy* 
mom1,  10  A.  R.  A.  Jour.  30;  Tlmyer,  OS  Atl.  Month.  540.  070. 
Gov.  Pub.  69  Cong..  1 sess..  S.  Ren.  716,  II.  Rep,  955 ; 70 
Cong.,  1 sess.,  H.  Doc.  141 ; 71  Cong.,  8 sess.,  S.  582S : 72 
Cong..  1 sess,.  H.  R.  9071;  75  Cong..  8 Bess..  S.  Rep.  1980. 
8pm.  St.  9 :681 : 11 :374 : 36  ;557 ; 43  :92,  636  ; 44 :498,  1 098 ; 
45:312.  442,  717,  1161;  40:1509  ; 48:108;  49:800.  1459,  1528; 
52:778,  Approp.  St.  9:974;  10:41,  315;  11:169;  16:335, 
544;  17:105:  18:140;  20:63,  205  ; 21:481;  22:08,  433;  23:70, 
362  ; 24:449  ; 25:217,  980  : 26:336,  989  ; 27:120,  612;  28:286, 
876  ; 29:321;  30:62,  571.  924  : 81:1058  ; 32:245.  982  ; 33:189, 
1048:  34:325,  1015;  35:70,  781  ; 30:269.  1058:  37:518:  38:77. 
582;  39:123,  909  ; 40:501;  41:3,  408,  1156,  1225  ; 42:29,  437, 
552,  1174  : 43:390,  704.  753,  1014.  1141.  1313  ; 44:101,  330, 
453,  934,  1178  ; 45:2,  64,  200.  883.  1094,  1502,  1023  : 40:90, 
173.  279,  1115.  1552  ; 47:91,  820  ; 48:274,  362;  49:176,  1757: 
50:504;  52:291.  PHv.  St.  43:1597.  Oases  De  Ln  O,  1 
N.  M.  226 : Gnrein,  43  F.  2d  873  ; Jaeger,  29  C.  CIs,  172 ; Dane, 
2-19  U.  S.  110 : Luke,  35  0.  CIs.  15  ; Pueblo  of  Laguna,  1 N.  M. 
220:  Pueblo  Picurls.  50  F.  2d  12;  Pueblo  rle  Ran  Juan,  47  F. 
2d  446:  Pueblo  of  Santa  Rosa,,  273  U.  S.  315;  Pueblo  de 
Taos,  64  F.  2d  807 ; Pueblo  de  Taos,  50  F.  2d  721 ; Romero. 
24  C.  CIs.  331 : Territory,  12  N,  M.  139;  U.  S.  v.  Algondones, 
52  F.  2d  359:  U.  S.  v.  Board,  S7  F.  2d  272:  U.  S.  v,  Candel- 
aria. 271  IT.  S.  432 ; U.  S.  v,  Chavez.  175  U.  S.  509 ; U.  S.  v. 
Chaves,  175  U.  S.  357 : U.  S.  v,  Conway,  175  U.  S.  60 : U.  S. 
v.  Joseph.  94  U.  S.  614;  TJ.  S.  v.  Pico,  5 Wall.  536;  U.  8.  v. 
Ritchie,  17  How.  525 : U.  S.  v.  Sandoval,  231  U,  S.  28 ; U.  S. 
v.  Wooten.  40  F.  2d  882:  Zio.  168  U.  S.  198.  Op.  A.  G. 
20:215.  L.  D.  Memo.  < D.  J.)  8:220.  I,  D Rulings  19 

L D.  326,  June  30.  1894  ; Op.  Sol..  Aug.  7,  1929,  Aug.  4.  1932; 
Report  on  Status  of  Pueblo  of  Poioatjue,  Nov.  3.  1932;  Memo. 

Sol.,  Juno  23.  1933.  Aug.  17.  1933;  Op.  Sol.,  Sept.  1,  1933; 
Memo.  Sol.  Off,,  Sept.  29.  1933:  Memo.  Sol.  Mar,  14,  1934; 
Memo.  Sol.  Off.,  July  21.  1934.  Oct.  9,  1934;  Memo,  Sol.,  Oct. 
23,  1934 : Op.  Sol.,  Feb.  20,  1935;  Memo.  Sol..  Mnr.  11,  1935; 
Op.  Sol.,  Mar.  18,  1036:  Memo.  So]..  Aug.  21,  1936;  Memo.  Sol. 
Off.,  Sept,  12,  1936,  Oct.  25,  1936,  Op.  Sol,,  Dec.  18,  1938, 


Feb.  13,  1937;  Memo.  Sol..  Sept.  21.  1937;  Memo.  Commr,, 
April  1,  193S;  Letter  Sol.,  April  23,  1938;  Op.  Sol.,  May  14, 
1938 ; Memo.  Sol..  April  14.  1939. 

PUEBLO  OF  SANTA  CLARA.  See  also  PUEBLO,  Cmst.  Dee, 
20,  1035. 

PUGET  SOUND.  See  also  WASHINGTON.  Approp.  St.  10:643. 
PUYALLUP.  See  also  WASHINGTON:  NISQUALLY ; NIS- 
QIJALLY,  PUYALLUP  AND  OTHER  TRIBES  AND 
BANDS  OF  INDIANS.  Spec.  St,  25:350;  27:468;  33:505; 
45:373;  40:1520.  Approp.  St.  21:238  : 20:336  ; 27:612; 
28:370;  29:71,  321;  30:62,  571.  924  : 31:221,  1058  ; 32:245, 
9S2,  104S,  1015;  35:781;  36:209;  37:518,  595,  912  ; 38:77; 
39:14.  123.  969  : 40:2  : 41:408.  1225  : 42:552,  1174  ; 43:390, 
1141 : 44 :403,  934 ; 45  ;200 ; 40  *.279,  111 5 : 47 :01,  820 ; 4S  :302 ; 
49:1757;  50:564:  52:291.  Treaties  12:927.  Cases  Bird,  129 
Fed.  472:  Duwflniish,  79  C.  CIs.  530;  Fowler,  4 F.  Supp.  505; 
Gomly,  203  U.  S.  146:  Jacobs,  223  U.  S.  200:  La  Clair,  184 
Fed.  128;  Meeker,  173  Fed.  216;  Mitchell,  22  F.  2d  771; 
National.  147  Fed.  S7 ; Ross.  50  Fed.  855;  U.  S.  v.  Ashton,  119 
Fed.  160 : U.  S',  v.  Kopp,  HO  Fed.  100 ; U.  S,  v.  Law,  250  Fed, 
218.  Op.  A.  G,  20:245,  I.  D.  Rulings  20  L.  D.  157 ; 29:628; 
Memo  Sol..  Jan.  H,  1936 ; Memo.  Sol.  Off.,  Nov.  0,  1937  • Memo. 

Sol.,  Mar,  25.  11139.  Const.  May  13.  1930, 

PYRAMID  LAKE  PA1UTE  TRIBE.  See  also  NEVADA;  PAH- 
IITE  ( L’AIUTE ) , Spec.  St.  43:500.  Approp.  St,  20:03,  295; 

21  -114.  4S5 ; 23  :70 : 24  .*440  ; 25 :217,  980  ; 20  :8S6,  989  ; 28  ;876 ; 

29  :321 : 31 :1  (158 ; M2 :245,  982  ; 33  *189,  1048  : 34  :325  ; 35  ;781 ; 
30 :2li0  : 30  :123,  909  * 40 :5G1 ; 41  :3,  408,  1225  ; 42 :552,  1174 ; 
43  ;R00.  1141  ; 44  :453.  934  : 45  :200,  1502  ; 40  :279,  1115 ; 47  :91, 
820;  48:302  : 49:178.  1757  ; 50:504;  52:291.  Casas  U.  & v. 
Leathers,  26  Fed.  Cas.  No.  15,581;  U.  S.  v.  Miller,  100  Fed, 
9-14;  II.  S.  v.  Sturgeon,  27  Fed.  Cne.  No,  10,413.  Const.  Jan, 
15,  1936.  Charter  Nov.  21,  1036. 

QUA  PAW.  See  also  OKLAHOMA:  PAW-PAW.  Texts  Devlin, 
LRP ; Foster,  FPO.  Gov.  Pub,  64  Cong.,  1 sess.,  S.  Rep.  193 ; 
75  Cong,,  1 sess..  Hearings,  H.  Comm.  Itul,  Aff.,  H.  R.  559. 
Spec.  St.  17 :22S ; 20 :81 : 27  ;24 ; 28 :603  ; 31 :65S,  700 ; 82  :S41 ; 
25:444,  751;  37:40;  41:355.  529  ; 42:1570:  43:722,  723;  48:- 
501  ; 50  ;0S.  Approp.  St.  3 :517  ; 4 :41,  92,  267,  348,  528,  016,  705, 
705,  7S0  ■ 5:30,  158,  208,  323,  402,  417,  493,  704,  766;  9:20, 
132,  252,  382,  544,  074:  10:41,  226,  315,  686:  11:05,  1691,  273, 
388;  12:11.  221,  512,  774;  13:161,  541;  14:255,  492:  15:108; 
16:13,  335,  544 ; 17:122,  105,  437:  18*140,  420;  19:1.70,  271; 
20:03,  295:  21:114,  485:  22:08,  433;  23:70,  362*  24:440; 
25:217,  980  : 20:330.  980:  27:120,  612;  28:286,  876;  29:321; 

30  *02.  571.  924  ; 31 :221,  760,  1058  ; 32 :245,  032  ; 33 :189,  104S ; 
34  *325,  1015  ■ 35  :70,  781 ; 30  :260  : 37 :51S  : 38  :77,  582  * 39 :123, 
060 : 40 :501 ; 41 :3,  408,  1 225 ; 42  *552,  1174 ; 43 :390,  704,  1141 ; 
44:403,  934;  45:200,  1502,  1623  : 46:279,  1115,  1552  ; 47:91, 
820,  1002  ; 48  :362.  984  : 49  *176,  1757  : 50 :064  : 52 :291.  Treat- 
ies 7:170,  232,  424,  474,  533;  15:513.  Cases  Blanket,  256 
U.  S,  310;  Bond,  181  Fed.  613;  Childers,  270  U.  S,  555;  Dyer, 
20  C.  CIs.  106:  Engle-Pieher,  28  F.  2d  472;  Ewert,  259  U.  S. 
129 : Good  rum,  102  Fed.  817 ; Mallam.  49 IF.  2d  103 : Hampton, 

22  F.  2d  81 : Hot,  92  U*  S.  098 ; Jaybird,  271  U.  S.  609 ; Kendall, 
259  U.  S'.  130;  McCullough,  243  Fed.  828;  Moore,  5 Ind.  T. 
384;  Ricltnor,  4 Ind.  T.  000:  Robinson,  291  Fed.  9;  Smith, 
270  U.  S.  450 ; Unkle,  281  Fed.  20 ; U.  S,  v.  Abrams,  194  Fed. 
82  * U.  S.  v.  Choctaw,  179  U,  S.  494 ; U.  S,  v.  Moore,  284  Fed. 
86 ; U.  S.  v.  Noble,  237  U-  S.  74 ; U.  S.  v.  Wright,  107  Fed,  297 ; 
Wliltobird,  40  F,  2d  479,  Op.  A.  G.  3:106;  25:532  ; 27:588; 
34:439,  L.  D.  Memo.  (D.  J.)  3:388^483,  477.  I.  D,  Rulings 
40  L.  D.  211,  May  3,  1911 ; Op.  Sol.,  Dec.  4,  1923,  Oct,  6,  1927, 
Aug.  21,  1929;  Memo,  Sol  Off,,  May  A,  1932,  July  22,  1932; 
Memo.  Sol.,  Aug.  18,  1034;  Op.  Sol,,  Oct.  28,  1937,  Oct.  28, 
1937. 

QUARTZ  VALLEY  INDIAN  COMMUNITY.  See  CALIFORNIA. 

Const.  June  ID,  1930,  Charter  Mar.  12,  1940. 

QUECHAN  TRIBE  (YUMA).  See  ARIZONA ; YUMA.  Const. 
Dec.  18,  1936. 

QUILEUTE  INDIAN  TRIBE  OF  THE  QUILEUTE  INDIAN 
RESERVATION.  Sec  also  WASHINGTON;  MAKAH : 
NEAH  BIT;  QUINAIELT  AND  QUTLLEHUTE.  Spec.  St. 
30:1345;  44:614.  Approp.  St.  33:189;  39:969;  40:561;  41:- 
408  ; 49 :176. 1757.  Treaties,  12  :939.  Cases  Fowler.  4 F.  Supp. 
505 ; Mitchell,  22  F.  2d  771 ; Taylor,  44  F,  2d  53  ; U.  S.  « rel. 
Clmrlcy,  62  F.  2d  955';  U.  S.  v.  Payne,  264  U.  S.  446.  I.  D. 
Rulings  Op.  Sol,.  May  14,  1928.  Const.  Nov,  11.  1936.  Char- 
ter Aug.  21,  1937. 

QUINAIELT.  See  also  WASHINGTON;  QUILEUTE;  QUI- 
NAIELT AND  QUILLEHUTE.  Spec.  St.  36:1345  ; 38:704; 
89 :353  ; 43  ;247  ; 44 :13o,  303  ; 47  :37 ; 48 :811,  910.  Appro p.  St. 
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8 3:189;  40:561;  41:408,  1225;  42:20,  1174,  1527  ; 43:1141; 
44  ;n53  ; 45  :in«2 ; 40 :270,  1115 ; 47  :01,  820,  362  ; 40  :170,  1757 ; 
50:5(34;  52:1114.  Canes  Fowler,  4 F,  Supp,  065;  Halbert, 
283  U.  S.  753;  Mason.  0 F.  2cl  205:  Mitchell,  22  F.  2d  1771; 
Pape,  10  F.  2d  219;  U,  S.  ex  reL  Charley,  62  F-  2d;  U.  S.  v. 
Provoe,  288  U.  S.  753 ; U.  S3,  v.  Rolfson,  38  F.  2d  SOO ; U.  S.  v, 
Wnlkowsky,  233  U,  S\  753.  /.  D.  Rulings  Op  Sol.,  May  14, 
3928;  Memo.  Sol.,  July  5,  1932;  Op*  Sol.,  Sept.  23,  1932, 
May  22,  1035, 

QUINAIELT  & QUILLEHUTE.  See  also  WASHINGTON; 
QUILEUTE ; QUINAIELT.  Approp.  St  12  :4,  221,  512,  774  ; 
13:161,  041;  14:255,  492;  15  :108;  16:13,  335,  544;  17:160, 
437 ; 18:146,  42G;  19:176,  271;  20:03,  205;  21 :114,  480;  22:68, 
433;  23:76,  362;  24:44!):  20:217,  9S0;  26:330,  9SD ; 27:129, 
612;  28  ;2S(I,  876;  29:321;  30:62,  571,  924;  31:221,  1008; 
32:245,  982:  33:1048;  34:325,  1010;  85:70,  7S1 ; 86:209; 
37:018;  38:77,  Cfe2 ; 41:3,  1225;  42:552,  1174,  Treaties 
12:971. 

RED  CLIFF  BAND  OF  LAKE  SUPERIOR  CHIPPEWA  IN- 
DIANS. See  also  WISCONSIN;  CHIPPEWA.  S pee.  Sf. 
28:970.  Approp.  St  38:77;  39:123.  Const.  June  1,  1936, 
Charter  Oct.  24,  3936. 

RED  CLOUD.  See  also  NEBRASKA:  FORT  ROBINSON;  OG- 
LALA  ; SIOUX,  Spec.  St  26  :14 ; 28 :5.  Approp.  St.  19 :1G2  ; 
20:200.  Cases  Connors,  180  U.  S.  271. 

REE1  LAKE,  See  also  MINNESOTA;  CHIPPEWA;  PEMBINA 
RESERVATION.  Spec.  St,  26:600;  33:46,  70S,  989;  35:169, 
405 ; 30 :205,  292,  013 ; 41 :1105  ; 43  :357 ; 40 :1102.  Approp . St. 
32:982;  30:269:  38:082;  89:123;  46:1552;  47:91.  Cases  43 
Cases,  14  Fed.  039 : Faleher,  11  Fed.  47 ; U,  S.  v.  LeBris,  121 
U,  S,  278,  I,  D,  Ruling*  Sol.  Letter,  July  19,  1934  ; Memo. 
Sol.,  Nov.  20,  1934,  May  14,  1930 ; Op.  Sol.,  Aug.  1,  1938,  Nov. 
28.  1988. 

RED  PIPESTONE.  See  also  MINNESOTA;  SIOUX.  Spec.  St. 
25  :1G12. 

RENO.  See  also  NEVADA;  PAIITJTE  (FAIUTE)  : RENO- 
SPARKS INDIAN  COLONY ; SHOSHONE ; WASHOE. 
Spec,  St,  44:406.  Approp.  St.  42:1374;  43:1313:  44:841. 
Cases  U.  S,  v.  McGowan,  89  F.  2d  201 ; 302  U.  S.  035.  I,  2), 
Rutin gs  Memo.  S oh,  June  9,  3937. 

RENO-SPARKS  INDIAN  COLONY.  See  also  NEVADA  ; RENO. 
Spec,  St,  44 :1309,  Approp.  St.  40 :200.  Const . Jan.  10, 
1936.  Charter  Jan,  7,  1033. 

RHODE  ISLAND.  See  also  NARRAGANSET ; PEQUOT.  Per . 
Varney,  13  Green  Bag  390. 

RINCON,  See  also  CALIFORNIA;  MISSION.  Approp . St 
41:3.  408,  1225;  42:1174;  43:300,  1141;  44*453;  46:1115; 
48 :862, 

RIVER  CROW.  See  also  MONTANA  ; CROW ; GROS  VENTRE 
(ATS  IN  A ) . Spec,  St  18:28;  25:113;  33:816;  30:3080. 
Approp . St  16:335,  544;  17 ; 165,  437;  18:146,  420.  Cases 
Albright,  53  C,  Cls,  247. 

ROCHE  DE  BOEUF  (OTTAWAS).  See  also  KANSAS;  SENE- 
CAS. MIXED  SENECAS,  SHAWNEES,  QUAPAWS,  CON- 
FEDERATED PEORIAS,  K A SKA  SKI  AS,  WE  AS,  PIAN- 
KESICAW.  Treaties  10  :513. 

ROCKY  BOYS  RESERVATION.  See  also  MONTANA  ; CHIP- 
PEWA ; CHIPPEWA  CREE  TRIBE  OF  THE  ROCKY  BOYS 
RESERVATION : CREE.  Spec.  St.  49:237.  Approp.  St 
40:061:  42:552;  47:01;  52:291.  I.  D.  Rulings  Memo.  Sol., 
Aug.  20,  3938;  Feb.  17.  1939. 

ROGUE  RIVER  INDIANS,  See  also  OREGON,  Spec.  St 
10:307;  16:401;  25:47.  Approp.  St  10:226,  815,  043. 

686:  31:05.  169.  273,  383;  12:44,  221,  512,  774;  13:161,  041; 
14:205,  492;  15:198;  16:13.  335,  944;  17:160;  437;  18:146; 
22:582  ; 23:446;  25:4,  905  : 26:504  ; 80:105;  36:202.  Priv, 
St,  27:773.  Treaties  10:1018,  1119;  12:031.  Cases  Falk, 
27  O.  Cls.  321 ; Love,  29  O.  Ols.  832 : McCnllum,  S3  O.  Cls.  469; 
Redfield,  27  C.  Cls,  473 ; Ross,  29  0.  Cls,  176 ; Valk,  22  C,  Cls. 
241;  Valk,  29  C.  Cls,  62. 

ROSEBUD  SIOUX  TRIBE.  See  also  SOUTH  DAKOTA ; MTN- 
NECONJOU;  SIOUX;  TEETON,  Spec.  St  26:14; 
30:1302;  83:254,  TOO;  84:1230;  86:265,  448,  1087;  38:792; 
40:1320;  41:1460;  45:380:  47:300,  Approp.  St.  26:989; 
29:321;  30:62;  31:221;  33:1048:  35:781;  38:77,  Priv.  St 
46  *.1858.  Cases  Estes,  225  Fed.  980 ; Hollister,  145  Fed.  773  ; 
U . S.  v.  Frank,  282  Fed.  349;  TJ,  S.  v.  Nice,  241  U.  S,  501; 
U-  S.  v.  Pumphroy,  11  App.  D.  G.  44.  I.  D,  Rulings  Memo, 
Sol.  Off,,  Oct.  32,  1934.  Const  Dee.  20,  1935.  Charter 
March  23.  1937. 

ROUND  VALLEY  RESERVATION  (POMO,  YUKI).  See  also 
CALIFORNIA;  OOVELO.  Spec . St.  17;633  ; 26:658; 


33:700;  43:138;  40:321.  Approp,  St.  14:492;  15:108; 

16:13;  20:63,  205:  21:114;  23:76;  21:449;  25:217,  980; 
26  :33G,  989  ; 28 : 870  * 31  :221.  1058  ; 32  :245,  982  ; 33  :1K9,  1048  ; 
34:325,  1015;  35:70.  781;  41:3.  40S,  1220;  42:552,  1174; 
43:390,  1141:  44:403,  034;  45:1002;  46:1115;  47:91,  820. 
Priv,  St.  23 :533.  Cases  Donnelly.  228  U-  S.  243  ; In  re 
Lincoln,  129  Fed.  247;  U,  S,  v.  48  Lbs.,  35  Fed.  403.  /.  D. 

Rulings  Letter  from  Comp.  Gen.,  July  24,  1037. 
SACRAMENTO.  Son  CALIFORNIA ; COVELO  INDIAN  COAL 
MUNITY  OF  THE  ROUND  VALLEY  INDIAN  RESER- 
VATION : GRINDSTONE  CREEK  RESERVATION;  MAN- 
CHESTER BAND  OF  POMO  INDIANS  OF  THE  MAN- 
CHESTER RANCHER  I A ; ROUND  VALLEY;  SHASTA; 
TULE  RIVER;  TUOLUMNE  BAND  OF  MEW  UK  IN- 
DIANS OF  THE  TUOLMNE  RANCHERIA. 

SAC.  See  also  IOWA  INDIANS;  KANSAS;  MISSOURI;  NE- 
BRASKA; OKLAHOMA;  FOX;  FOX  AND  IOWA;  IOWA 
AND  SAC;  SAC  AND  FOX;  SAC,  FOX  AND  IOWAY;  SAC 
AND  FOX  OF  MISSISSIPPI;  SAG  AND  FOX  OF  MIS- 
SOURI ; SAC  AND  FOX  RESERVATION,  IOWA;  SAC, 
FOX,  IOWA,  SIOUX,  OMAHA,  OTOE  AND  MlSSOURIA ; 
SAC,  FOX,  WINNEBAGO  AND  SIOUX,  Spec.  St.  2 :343 ; 
4:302.  464,  665.  740  ; 5:48,  522,  622,  660.  Approp,  St 
2:338,  4:92,  394,  470,  526,  616,  682,  780;  5:36,  158,  612,  6S1, 
Priv.  St.  29:736,  Treaties  7:28,  134,  141,  37S. 

SAC  AND  FOX.  See  also  IOWA;  KANSAS;  MISSOURI;  NE- 
BRASKA; OKLAHOMA;  FOX;  FOX  AND  IOWA;  IOWA 
SAC;  SAC:  SAC,  FOX  AND  IOWAY;  SAC  AND  FOX  OF 
MISSISSIPPI;  SAC  AND  FOX  OF  MISSOURI;  SAC  AND 
FOX  RESERVATIONS,  IOWA;  SAC,  FOX,  IOWA,  SIOUX, 
OMAHA,  OTTOE  AND  MLSSOURIA;  SAC,  FOX,  WINNE- 
BAGO AND  SIOUX.  Per.  ICnoepller,  7 Iowa  L,  B.  232 ; 
Thayer,  OS  Aik  Mouth,  540,  070;  Thompson,  (>  111.  L.  Q. 
204,  9 J.  II.  Untv.  Studies  541.  Spec.  SL  10  ;704  ; 11 :122 ; 
12:630;  17:391,  026;  19:208;  20:471;  22:851:  24:807,  388; 
20  ;749,  704  ; 27  :507  ; 29  *90  ; 32  :399  ; 34 :1005  ; 30  :308  ; 39  *673  ; 
44:561;  47:906;  48:501,  Approp.  SL  4:610,  036,  682,  705, 
780;  5:36.  158,  203,  323.  402,  417,  403.  704,  706;  9:20,  132, 
514;  10:315,  086 ; 11:65,  160,  273,  388;  12:221,  512,  774; 
13:101,  541;  14:255,  492;  15:198;  16:13,  335,  544;  17:105, 
437,  510;  IS  :140 ; 420:  19:176,  271;  20:03,  295;  21  :114,  485; 
22:08,  433;  23:76,  862;  24:449;  25:217,  980;  26:330,  989; 
27:120,  612;  28:286,  870;  20:821:  30:02,  571,  024;  31:221, 
1010,  1058;  32:5,  245,  982;  33:189,  10 IS;  34:325;  35:781; 
30:209;  37:518;  38:77,  5S2 ; 41:3,  40S,  1225;  42:552,  1174; 
43:390,  1141,  1313;  44:453,  934;  45:200,  1562;  46*279,  1115; 
47 :91,  820 ; 48  :362,  954 ; 49  :!76,  1757 ; 00 :064 ; 52 :29l,  Priv. 
St  6:059,  913;  9:812;  10:750,  781;  24:876  ; 28:098,  1030; 
29:730:  30:1416;  47:1705.  Treaties  7:84,  146,  223,  229,  272, 
315.  328.  374,  511,  016,  517,  540,  543,  568,  596:  10:1074; 
12:1105,  1171:  15:407,  495.  Cases  Creek,  302  U.  S.  620; 
Greek,  77,  C.  Cls.  159 ; Creek,  S4  C.  Cls.  12  ■ In  re  Lclnn-Pnc- 
Ka-Chea  98  Fed.  429*  Keokuk.  4 Okln,  5;  Marsh,  8 How. 
223  ; Mixon,  260  Fed.  603 ; Pennoek,  103  U.  S.  44 ; Peters,  111 
Fed.  244:  Renfrew,  3 Okln.  101:  Sac,  220  U.  S,  481 : State 
of  Missouri.  7 How.  660;  U.  S,  v.  Creek,  205  U.  S.  103.  Op. 
A.  G.  20:494.  7 D.  Rulings  15  L,  D,  287,  Sept,  9,  1892; 

Op.  Sol..  Oct.  S.  1930. 

SAC  AND  FOXE  TRIBE  OF  THE  MISSISSIPPI  IN  IOWA, 
See  al£0  SAG ; SAC  AND  FOX ; SAC,  FOX  AND  IOWAY ; 
SAG  AND  FOX  RESERVATION,  IOWA;  SAC  AND 
FOX  OF  MISSOURI:  SAC,  FOX,  IOWA,  SIOUX, 

OTTOE  AND  MlSSOURIA : SAG,  FOX,  WINNEBAGO  AND 
SIOUX.  Approp,  St  5*208  ; 9:252,  382,  544,  074;  10:15, 
41,  226.  315 ; 12  *44  ; 33  :1048  ; 34 :1015.  Cases  Sac,  45  G Cls, 
287.  Const,  Dec,  20,  1937. 

SAC  AND  FOX  TRIBE  OF  MISSOURI,  See  also  SAC;  SAC 
AND  FOX  OF  MISSISSIPPI ; SAC  AND  FOX  RESERVA- 
TION, IOWA;  SAC,  FOX,  IOWA  SIOUX,  OTTOE  AND 
MlSSOURIA;  SAC,  FOX,  WINNEBAGO  AND  SIOUX. 
Spec.  St  34*262.  Approp,  St,  5 :29S ; 9:252.  332,  544,  574; 
10  :41,  226.  315  ; 34  :i015 ; 39  :969.  Treaties  10 :1069.  Const 
Mar.  2,  1937.  Charier  June  19,  1937. 

SAC,  FOX  AND  IOWAY.  See  also  SAC  ; SAC  AND  FOX ; SAC 
AND  FOX,  IOWA;  SAC,  FOX,  IOWA,  SIOUX,  OTTOE 
AND  MlSSOURIA  ; SAC,  FOX,  WINNEBAGO  AND  SIOUX, 
Approp . St.  4:610,  682,  780;  5:36,  158;  15:198. 

SACS,  FOXES,  IOWAS,  SIOUX,  OMAHAS,  OTTOES  AND  MIS- 
SOTJRIA8.  See  aim  SAC;  SAC  AND  FOX;  SAC  AND 
FOX,  IOWA  ; SAC,  FOX  AND  IOWAY ; SAC,  FOX,  WINNE- 
BAGO AND  SIOUX.  Approp.  St  5:298,  828,  402. 
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SAC  AND  FOX  RESERVATION,  IOWA.  Sob  also  SAG;  SAC 
AND  FOX:  SAC,  FOX  AND  IOWA  Y ; SAC,  FOX,  IOWA, 
SIOUX,  OTTOE  AND  MISSOUHIA  : SAG.  FOX,  WINNE- 
BAGO AND  SIOUX.  Approp.  St.  82  :0S2  ; 34  :1015  ; 42  0174, 
/•  D.  Rulings  Muino.  Sol.*  June  0.  1037 ; Memo.  Sol,  Off-,  Nov, 
9.  1037, 

SAG,  FOX,  WINNEBAGO  AND  SIOUX.  Sen  also  RAC;  SAC 
AND  FOX;  SAC  AND  FOX  RESERVATION,  IOWA*  RAC, 
FOX  AND  IOWAY;  SAC,  FOX,  IOWA,  SIOUX,  OTTOE 
AND  MISSOURIA.  Approp.  St.  5:417 . 

SAGINAW  CHIPPEWA  INDIAN  TRIBE  OF  THE  ISABELLA 
RESERVATION  OF  MICHIGAN,  See  also  MICHIGAN; 
CHIPPEWA.  Const.  Ma?  G.  1037.  Charter  Aug.  28  1037 
ST.  CROIX.  See  also  CHIPPEWA  ; MINNESOTA.  Approp . St. 
41 :3,  408,  1225.  Cases  Ex  p.  Pero,  99  F.  2d  28.  J.  D.  Rulings 
Memo.  Sol.,  Feb.  8,  1937,  Mar.  15,  1937;  Memo.  Sol.  Off,, 
June  25,  1938. 

ST.  REGIS  (IROQUOIS).  See  also  NEW  YORK.  Spec.  St. 
10:15.  A pprop.  St.  0:20.  Treaties  7:5 5,  342,  550.  Cases 
Deere,  32  F.  2d  5d0;  Deere,  22  F.  2d  Sal ; New  York,  170  U.  S. 
1 ; New  York,  40  C,  Cls,  448 ; U.  S.  v.  New  York,  173  U.  S.  464. 
L.  D,  Memo . {D.  J.)  5*236. 

RADISH.  See  IDAHO;  MONTANA;  COEUR  D’ALENE:  CON- 
FEDERATED SALISH  AND  KOOTENAI  TRIBES  OF 
THE  FLATHEAD  RESERVATION ; KOOTENAI;  PEND 
D’O  TIE  IDLE ; S AMISH  : SNOQUALMlE.  SALT  RIVER 
RESERVATION  (PIMA),  See  also  ARIZONA;  PIMA. 
A j}  prop.  St.  40:561;  41:3.  40a  408,  1225 ; 43:300  1141*  44*- 
453,  934;  49 :1757 ; 50 :564  ; 52:201.  /,  D.  Rulings  Memo. 

Snl.  Off.,  April  4*  1933;  Contract.  June  3,  1935. 

SALT  RIVER  PIMA  MARICOPA  INDIAN  COMMUNITY  See 
also  ARIZONA:  MARICOPA;  PIMA;  PIMA  AND  MARL 
COPA,  Const.  June  11,  1940. 

S AMISH.  See  also  WASHINGTON.  Cases  Dwamish.  79  C.  Cls 
530, 

SAN  CARLOS  APACHE  TRIBE.  See  also  ARIZONA  ; APACHE 
Spec.  St . 30:227;  45:973,  1844;  52:193.  Approp  St.  19:53; 
22:68;  23:446;  20:321;  31:1010;  37:538;  38:77,  312,  582* 
40:561;  42:052,  1174;  45:883;  46:00,  1552;  47:820;  49:176 
Cases  Dt/fobs,  S3  C.  Cls.  308;  Tally,  32  C.  Cls.  1*  U S.  v 
Wiglitmnn,  230  Fed.  277.  I.  D.  Rulings  Memo.  Sol.  Off.,  Feb. 

7,  1934;  Memo.  Sol.,  Mar.  20,  1035:  Op.  Sol.,  May  29,  1936; 
Memo,  Sol.,  Oet.  23,  1936,  July  19,  1937",  Aug.  9,  1937.  Const- 
Jan,  17,  1936. 

SAN  FELIPE.  See  NEW  MEXICO  : PUEBLO 
SAN  ILDEFONSO.  See  NEW  MEXICO;  PUEBLO 
SAN  JUAN.  See  also  NEW  MEXICO;  PUEBLO. 

43:886,  Approp.  St.  35:317:  40:561,  408,  1225 
SAN  MANUEL.  See  CALIFORNIA. 

SAN  PA  SQUAD  See  CALIFORNIA. 

SAN  XAVIER^  See  also  ARIZONA:  PAPAGO;  AK  CHIN 
RESERVATTON,  Approp.  St.  40:561  * 41 :3,  408.  1156  1225  ■ 
42  :552,  1174  ; 43  :390.  704,  1141 ; 44  :453,  934,  1250  ; 45  :200, 
1562 ; 49  *1757 ; 50 :213.  064 ; 52 :291,  291, 

SANDIA.  See  NEW  MEXICO;  PUEBLO. 

SANS  ARC,  See  SIOUX : CHEYENNE  RIVER  SIOUX  TRIBE 
SANTA  ANA.  See  NEW  MEXICO:  PUEBLO. 

SANTA  CLARA,  Sec  also  NEW  MEXICO ; PUEBLO.  I D.  Rub 
mgs  Memo.  Sol.  Off,,  April  14,  1039, 

SANTA  YSABEL.  See  also  CALIFORNIA;  MESA  GRANDE 
Spec.  Si.  44  *690.  Approp . St.  44  ;84l. 

SANTIAM,  See  OREGON, 

SANTEE  STOUX  TRIBE  OF  NEBRASKA,  See  also  NE- 
BRASKA; SIOUX,  SANTEE.  Spec.  St.  4:464;  85:58  Ap- 
prop.  St.  4:526  ; 5:153,  Treaties  7:524,  Cases  Sloan,  118 
Fed.  283 ; U,  S.  y.  Hammer,  241  U,  S.  379;  U,  S.  v.  Mitchell, 
109  U.  S.  146.  J,  D,  Rulings  Memo.  Commr,,  Jan.  6,  1937 
Memo.  Sol.,  April  14,  1938.  Const.  April  8,  1936.  Charter 
Aug.  22,  1936, 

SANTO  DOMINGO.  See  NEW  MEXICO ; PUEBLO. 
SAUK^ANp^TOX,  See  IOWA  ; OKLAHOMA ; FOX ; SAC ; SAC 

SAXMAN,  NATIVE  VILLAGE  OF,  See  also  ALASKA,  Const . 

Jnn.  14,  1941.  Charter  Jan.  14.  1941. 

SCOTON.  See  OREGON;  CHA8TA'  MOLALA ; SCOTONS 
^^CHESTAS  AND  GRAVE  CREEK:  SHASTA:  UMPQUA.  ’ 

SCOJ2SS,3fE.STAS  AND  GUAVK  CREEKS.  See  also  ORE- 
GON; CHAfeTAS.  Treaties  12:981. 

SEGER  AGENCY.  See  also  OKLAHOMA:  ARAPAHOE, 

CHEYENNE-  Approp.  St.  41 :3,  408,  1225  ; 42  :552, 

SELAWIK,  NATIVE  VILLAGE  OF.  See  also  ALASKA:  ES- 
KIMO. Co?ist.  Mar,  15,  1940.  Charter  Mar.  15,  1940. 


Spec.  St, 


SEMINOLE,  See  also  FLORIDA:  OKLAHOMA;  FIVE  CIV- 
IL I /.ED  TRIBES.  Texts  Bledsoe,  ILL.  Gov.  Pub.  71  Cong., 
2 sesss.,  Healings,  S,  Comm,  Ind,  AIL,  S.  3041 ; 71  Cong.,  3 s«ss„ 
S.  Doe.  314.  Spec.  St.  3 ;459,  076  i 4 :70 ; 5 :316,  50-1.  HOC  • 
17  :159,  626 : IS  :29 : 27 :281 ; 28 :693  ; 30 :507 : 31  :170  ■ 32 :80l) : 
39 :1190 ; 43  :13G4 ; 43 :133  : 47 :14Q ; 48  :146 ; 4!)  :33l).  Appro//. 
St.  4 :i>19,  5S0,  705,  780;  5:1,  1,  e.  3,  36,  73,  158.  357,  414,  704  ; 
0:20,  544  ; 30:105,  181,  214:  15:311;  22:68;  23:302  : 25:0)5; 
26  ;£)S9 ; 27:120,  632  ; 2S:2SG;  30:62.  571,  507,  024  ; 81:1010; 
35:70  ; 30:200,  703:  38:550,  582;  30:123.  060;  40:105  561; 
41 :3,  408,  3225  ; 43  :390,  704,  1141 ; 48  :9S4  ; 50 :5G4.  Priv.  St. 
6 .'252,  272.  282,  206,  322,  323,  336,  472,  703.  771,  810;  0 :67S  738 
738;  10:734,  791,  700,  842,  S71,  871,  J.  Res.  no.  20;  24 '026; 
2o:1124;  26:1163,  3173,  1231.  1371,  1389;  27:701,  797,  804: 
28:1034;  20:788  ; 30:1416;  81:1488,  1517,  1565,  1587,  1621), 
1634;  82:1355,  1468,  1401.  1580.  1580,  e.  302.  1BS1;  33:1374, 
1303,  1393,  c.  4S2,  1452,  1535,  1535,  c.  1170;  1180;  1181;  1538 
1633,  165ft  1656,  c.  1881,  1760,  1800,  1861,  1892,  1981,  204S; 
34:1400,  1005,  1508,  1548.  1549,  1557,  1676,  1691,  1812,  1828 
1836,  1842,  3843,  1938,  1058,  e,  2563,  2121,  2133,  2138,  2263, 
2265,  2274,  2386,  2442,  2455,  2406.  2480,  2522,  2554,  2556.  20.8.3, 
2503,  2724,  2720  ; 35 :1178,  1178,  1170,  1170,  C.  48,  1204,  1210 
1373,  1389,  1402,  1573,  1606  ; 36  :1CQ9,  1752,  1753,  1760  3800 
1S07,  1810,  1816,  1843,  1839,  1982,  1084,  2090  ; 38  :15R9,  1504 ; 
40:1478,  14S4 ; 41:1472,  1033;  42:1718.  Treaties  Archives 
No.  17;  7:366,  368,  423,  427  ; 9:821;  11:000;  14:755,  785! 
Gases  Cate,  200  U.  S.  30 ; Cherokee,  155  U.  S.  196 ; Doming, 
224  U.  S.  471 ; Fish,  52  F.  2d  544 ; Goat.  224  U.  S.  458 ; Harjo, 
28  F.  2cl  596 ; Jackson,  43  F 2d  513 ; .Taelcson,  67  F.  2d  719  ■ 
Jackson,  34  C.  Cls.  441 ; Kiker,  63  F.  2d  057 ; Mars  40  F 2d 
247 ; Mitchell,  0 Pot.  711;  Moore,  43  F.  2d  322;  Seminole,  78 
O.  CIS.  455  ■ U,  S,  v.  Bonn,  253  Fed.  1 ; tj.  S.  v.  Ferguson,  247 
U.  S.  175 ; U.  S.  v.  Payne,  8 Fed.  883 : U.  S.  v.  Seminole,  290 
U.  S.  417 ; U.  S.  v.  Stigall,  220  Fed.  190;  U.  S.  Express,  101 
Fed.  673;  Vinson,  44  F.  2d  772;  Washington,  235  U.  S.  422- 
Wilson,  38  C.  Cls.  6.  Op.  A.  G.  20 :340 ; 35 :421.  I.  D.  Rulings 
28  L.  D.  117,  Jan.  31,  1898;  Memo.  Sol.  Off.,  Aug.  17,  1931, 
Mar.  13,  1935;  Memo.  Sol.,  Sept.  12,  1935. 

SENECA.  Sec  also  NEW  YORK ; OKLAHOMA : ALLEGHANY 
RESERVATION;  BUFFALO  CREEK  RESERVATION- 
CATTARAUGUS  RESERVATION:  CAYUGA;  SENEGA 
AND  SHAWNEE ; SENECA,  MIXED  SENECAS  AND 
SHAWNEES,  QUAPAWS,  CONFEDERATED  PEORIA 
KASKASKIAS,  W E A S.  AND  PIANKESHAWS.  ~ Per' 
L.  M.  G.,  0 N.  Y.  U,  L.  Q.  Rev.  408 ; 31  Yale  L.  J.  330,  Qav. 
Pub,  71  Cong.,  8 seas.,  Hearings,  it.  Comm.  Ind.  Alt.,  II.  R, 
10515  and  H.  R.  11203.  Spec.  St.  4 :442,  578 ; 11 :362 ; 17  :S8S  ■ 
18:330;  20:535;  21:511;  22:432  ; 26:558;  27:470;  31  316  ■ 
35  :444  ; 36  '927 ; 44 ;252,  932  ; 45  :1857 ; 48:501  Approp.  St 
3 :517 ; 4 :526,  528,  610,  636,  682,  780  ; 6 :3ft  IBS,  208,  323 
402,  417,  403,  612,  704,  160;  9:20,  182,  252.  882,  544  574- 
10:15,  41,  226,  315,  080:  11:65,  169,  388;  12:44,  221  512  774  - 
13:161.  041;  14:255,  492;  15:198;  10:13,  335,  544;  17:122! 
165,  437;  18:146,  420;  19:102,  176,  271;  20:63,  295  ; 21:114 
4S5 : 22 :68,  433  ; 23 :76,  362 ; 25  :217,  980 ; 20 :3SS,  089 ; 27 :120 
012;  28:286,  870  : 20:321:  30:62,  571,  924  ; 31:221,  1058- 
32  :240.  982  ; 33  ;1048 ; 34  :325,  1015 ; SB  :7S1 ; 36 :269 ; 37 :518 : 
38 :77,  582 ; 39 :123,  960 ; 40 :561 ; 41 :3,  408,  1225 ; 42  ;S52, 1174 ; 
43  :300,  1141 ; 44  ;453,  841,  934  ; 45 :200,  1562  ; 46  ;279  1115  • 
47:91,  820,  48:362,  984  ; 49:176,  1757  : 50:564  ; 52:291.  Priv 
St.  4 :491 ; 6 :167,  416,  609 ; 31  ■1809 : 37 :1027 ; 43 :1367.  Treat- 
ies Archives  No.  19 ; 7 :61,  70,  72,  118,  131,  160,  178,  848,  351, 
355,  411,  474  533,  050,  586,  601 ; 12 :90l ; 15  :518.  Oases  Ben- 
son,  44  Fed.  178 ; Button.  7 F.  Supp,  5'97 ; Conley,  216  U.  S. 
84;  Deere,  22  F.  2d  851:  Jackson,  13  Fed,  Cae.  No.  7143  ■ 
Kennedy,  241  U.  S.  556 ; Kennedy,  23  F.  Supp.  771 ; New  York’ 

21  How.  366;  New  York,  5 Wall.  761;  New  York,  170  U.  S. 

1;  New  York,  40  C.  Cls.  448;  New  York,  41  C.  Cls  462- 
People,  8 F.  Supp.  295 ; Rice,  2 F,  Supp.  669 ; Seneca,  162  U.  S 
283 ; Spears,  64  O.  Cls,  684 , U.  S.  v.  Charles,  23  F.  Supp.  846 ; 

U.  S.  r.  New  York,  173  U.  S.  464;  U.  S.  v.  Seneca  274  Fed 
947 ; U.  S.  ex  rel,  Kennedy,  269  U,  S'.  13 ; U.  S.  ex  re!  Lynn’ 
173  U.  S.  464:  Washburn,  7 F.  Supp.  120.  Op.  A.  G 1-465- 
3 -624.  J.  D.  Rulings  6 L,  D.  159,  Sept.  28,  1887 ; Memo.  Sol’ 
Off.,  Oet.  25,  1936;  Memo.  Sol.,  May  24,  1937. 

SENECA  CAYUGA  TRIBE  OF  OKLAHOMA.  See  also  OKLA- 
HOMA ; CAYUGA ; SENECA.  Const.  Apr.  26,  1937,  Charier 
June  26.  1937. 

SENECAS.  MIXED  SENECAS  AND  SHAWNEES,  QUAPAWS 
CONFEDERATED  PEORIAS,  KASKASKIAS?  WE  AS 
AND  PIANKESHAWS,  OTTAWAS  OF  BLANCHARDS 
FORK  AND  ROCHE  DE  BOEUF  AND  CERTAIN  WYAN- 


Seriecas=Sioux 
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DOTTS  Spa  also  KASKASKIA:  OTTAWA;  PEORIA; 
P1ANKESHAW:  QUA  PAW ; ROCHE  DE  BOEUF;  SEN- 
ECA ; SHAWNEE;  WYANDOTTE.  Approp.  St.  113:13,  335, 
544;  17  :1C5,  437. 

SENECAS,  SHAWNEES,  QUAPAWS,  PEOHIAS,  KASKAS- 
KIAH,  OTTAWAS,  WYANDOTS,  AND  OTHERS.  See  also 
KASKASKIAS;  OTTAWAS;  PEOHIAS;  QUAPAW ; SEN- 
ECAS  ■ SHAWNEES  : WYANDOTTE.  Approp,  St.  IS  *.140. 
SENECA  AND  SHAWNEE.  See  also  SENECA;  SHAWNEE; 
ILLINOIS.  Spec.  St.  10  081.  Approp.  St.  4:705;  5:36,  158, 
208,  22;:,  402,  417,  403,  704,  700  ; 0 :20,  252,  3S2.  544,  574 ; 
10:41,  220,  315,  0S0;  11:65,  109,  273,  3SS;  12:44,  221,  512, 
774-  13:101,  541;  14:255,  492;  15:108;  16:13,  335,  544; 
17:105,  437;  18:140,  420;  19:170,  271;  20:63.  Priv.  St. 
14  :010.  Treaties  7 :320. 

SHASTA.  See  also  CALIFORNIA;  OREGON  ; C HA  ST  A ; SAC- 
RAMENTO INDIAN  AGENCY;  SCOTONS,  CHESTAS, 
AND  GRAVE  CREEK.  Spec.  St.  12:199, 

SHAKTOOLIK,  NATIVE  VILLAGE  OF.  See  also  ALASKA; 

ESKIMO.  Const.  Jail  27,  1940.  Charter  Jan,  27,  1940. 
SHAWNEE.  See  also  OKLAHOMA;  ABSENTEE  SHAWNEE 
TRIBE  OP  INDIANS  OF  OKLAHOMA;  BLACK  BOB; 
CITIZEN  BAND  OF  FOTAWATOMI  INDIANS  OF  OKLA- 
HOMA ; DELAWARE  ; LEWIS  AND  SOOUTASH  TOWNS  ; 
IOWA  TRIBE  OF  OKLAHOMA  ; KICKAPOO;  KICKAPQO 
TRIBE  OF  OKLAHOMA;  SENECA  AND  SHAWNEE. 
Texts  Hilliard,  LT ; Many  penny,  OIW.  Per.  Canfield,  15  Am. 
L,  Rev.  21 ; Thompson,  6 111.  L,  Rev.  204.  Spec.  Si,  3 :30S, 
319;  4:594  ; 0:800;  17:228,  3S8:  21:377,  511;  22:7;  25:608, 
70S;  20:032:  27:SC;  28:3;  37:104;  45:1550.  Approp.  St, 
1:400  ; 2:407;  3:517;  4:526,  528,  016,  036,  6S2,  780;  5:80, 
158,  208,  323,  402,  417,  493,  704,  786  ; 0:20,  132,  202,  382, 
544,  574;  10:41,  226,  315,  570,  680:  11:65,  100,  273,  329,  388; 
12:13,  44,  221,  .512,  774;  13:161,  541;  14:255,  492;  15:198; 
10  M3,  53,  330,  544  ; 17  M22,  105,  437  ; 18  M46,  420 ; 10  M76,  271 ; 
20:03,  295  ; 21:114,  414,  4S5 ; 22:08,  438;  23:70,  230,  362; 
24:440;  25  :217,  0S0;  26:330,  9S9-  27:120,  612  - 28:286  : 29:- 
207,  321 ; 30  :G2,  105,  571,  602,  924  ; 31 :221,  1010,  1058  ; 32  :245, 
982;  33:189,  1048;  34:323;  44:453,  841-  45:2;  46:90,  115; 
47  :91 ; 48  ;302,  984 ; 49  M76,  1757.  Priv.  St.  6 :639,  901 ; 9 :777  ; 
11:514;  30:1477.  Treaties  Archives  No.  44;  7:28,  49,  74,  87, 
118,  178,  284,  351,  305,  397,  411:  8:116;  10:1053;  15:513. 
Cases  Blnekfeather,  190  U.  S.  80S;  28  0.  Cls,  447,  37  C.  Cs. 
233 ; Cherokee,  155  U.  S.  218 ; Dunbar,  198  U,  S.  166 ; Ex  p. 
Forbes,  9 Fed.  Cas.  No,  4921 ; Johnson,  283  Fed.  054 ; Jour- 
ncycnke,  28  C.  Cls.  281,  31  C.  Cls.  140;  Kansas,  5 Wall.  737; 
Manriler,  49  F.  2d  201 ; Shawnee,  47  C.  Cls.  321 ; U.  S,  v. 
Bellm,  182  Fed.  101;  U.  S.  v.  Blackfeather,  155  U.  S.  180; 
U.  S,  v.  Reynolds,  250  U.  S.  104 ; U.  S.  v.  Ward,  28  Fed.  Cns. 
No.  10630.  Op,  A.  O.  11  M4B.  /.  D.  Rulings  10  L.  D.  606. 
May  24,  1890;  13  L.  D.  316,  Sept.  0,  1891;  Op.  Sol.,  Sept.  21, 
1938  ; Memo.  Sol.,  Aug.  8,  1934. 

SHEBIT,  See  UTAH ; SHIVWITS. 

SHEEPEATERS.  See  also  IDAHO;  LEMHI;  SHOSHONES, 
BANNOCKS  AND  SHEEPEATERS.  Spec.  St.  25  :6S7. 
SHINNECOCKS  (LONG  ISLAND  INDIANS).  See  NEW 
YORK. 

SHISHMAREF,  NATIVE  VILLAGE  OF.  See  also  ALASKA; 

ESKIMO.  Const.  Aim.  2,  1930,  Charter  Aug.  2,  1939. 
SHIVWITS  (SHEBIT,  SHEW  ITS)  BAND  OF  PAIUTE  IN- 
DIANS OF  THE  SHIVWITS  RESERVATION.  See  also 
UTAH;  ICAIBAB  PAIUTE.  Approp.  St.  20:989;  27:120. 
612  ■ 30 :924 ; 31  :1058  ; 32  :245.  982  ; 34  :325  ; 40 :501 ; 41 :3, 
168  ; 42  MI74  : 43  M313.  Const.  Mar.  21,  1940. 
SI-IOALWATER  OR  GEORGETOWN  RESERVATION.  See 
also  WASHINGTON;  GEORGETOWN  RESERVATION; 
WILLAPAH.  Oov.  Pub,  74  Cone..  1 sesR.,  H.  Rep.  471. 
Sore-  St.  50:239.  I.  D.  Rulings  Op.  Sol..  Sent*.  23,  1932. 
SHOSHONE.  See  also  CALIFORNIA;  IDAHO;  NEVADA; 
WYOMING ; ARAPAHOE  ; ARAPAHOE  AND  SHOSHONE ; 
BANNOCKS ; BIG  PINE  RESERVATION : DUCK  VAC 
LEY  RESERVATION  : DUCKWATER  SHOSHONE  TRIBE 
OF  INDIANS  OF  THE  DUCKWATER  RESERVATION; 
ELKO  INDIAN  VILLAGE:  FORT  McDERMITT  PAIUTE 
SHOSHONE  TRIBE  OF  THE  FORT  McDERMITT  INDIAN 
RESERVATION;  GOSHUTE;  LEMHI;  MIXED  SHO- 
SHONES: PAIUTE;  RENO-SPARKS  INDIAN  COLONY; 
SHOSIIONEBANNOCK  TRIBES  OF  THE  FORT  HALL 
RESERVATION  : SHOSHONE-PAIUTE  TRIBES  OF  THE 
DUCK  VALLEY  RESERVATION,  IDAHO  AND  NEVADA ; 
SHOSHONE  AND  ARAPAHOE;  SHOSHONE  AND  BAN- 
NOCK; SHOSHONEGOSHIP;  SHOSHONE  OF  NEVADA; 


SHOSHONE.  BANNOCKS  AND  OTHER  BANDS  OF  IN- 
DIANS  IN  IDAHO  AND  SOUTHEASTERN  OREGON; 
SNAKES;  TEMQAK;  WIND  RIVER  RESERVATION; 
WINNEMUCCA  INDIAN  COLONY;  YOMBA  SHOSHONE. 
Per.  Can  field.  15  Am,  L,  Rev,  21.  Gov.  Pub.  76  Cong.,  1 sess. 
Hearings,  S.  Comm,  Ind,  Aff„  S.  1878.  Spec.  St,  18:291; 
22  -148 ; 25  -452,  687 ; 31 :672 ; 33  M016 ; 34 :825,  849 ; 36 :855 ; 
39  :510  ; 45  MOO,  371,  1407  ; 50  :700  ; 52  ;347,  778.  Approp.  St. 
12:512,  629 ; 13:161,  541;  14:255,  492;  15:168;  16:13,  335, 
544  ■ 17 :105.  437 ; 18  M4G,  420  i 19  M7G,  271 ; 20  :03,  295  ; 21 :87, 
114,  483 ; 22 :67,  114,  485  - 22 :6S,  433 ; 23  :76,  302,  446  ; 24  M49 ; 
25:217,  980;  26:336,  594,  989;  27:120,  812;  28:286,  876; 
29:321;  30:62,  571,  024;  31:221,  280,  1058;  32:245,  982; 
33:189,  1048;  34:205,  325,  1015  ; 35:70,  781;  36:269,  12S9; 
37:518  ; 38:77,  559,  582  ; 39:123,  969  ; 40:561;  41:3,  35,  408, 
1015,  1156,  1226;  42:29,  552,  1174,  1027;  43:390,  704,  1141, 
1313;  44:453,  934  ; 45:200.  8S3,  1502,  1023  ; 46:90,  279,  1115; 
47 :0l,  820  ; 48  :362 ; 49  M76,  1757  ; 50 :064  ; 52  :291.  Priv.  St. 
49:2343.  Treaties  12:945;  13:663;  15:673;  18:683,  089. 
Cases  Brown,  32  O.  Cls.  432;  Clarke,  39  F.  2d  800:  Fremont, 
3 M jo.  200;  Harkness,  98,  U.  S.  476;  Janus,  38  F.  2d  431; 
Marks,  161  U.  S,  297;  Moore.  2 Wyo,  8;  Shoshone,  82  C. 
Cls.  23 ; Shoshone,  85  C.  Cls.  331 ; Skcem,  273  Fed.  93 ; U.  S. 
v.  Corporation,  101  F-  2d  156;  U.  S.  v.  Leathers,  26  Fed. 
Cas.  No.  15081 ; U.  S.  v.  Parkins,  18  F.  2d  642 ; U.  S.  v.  Par- 
kins, 18  F.  2d  G43 ; U.  S.  v,  Portneuf-Marsh,  213  Fed.  601 ; 
U.  S.  v.  Shoshone.  304  U.  S.  Ill;  Utah,  116  U.  S.  28:  Wads- 
worth, 148  Fed.  771 ; Ward.  163  U.  S-  504.  Op.  A.  &.  25 :524  ; 
33 :20.  I.  D.  Rulings  49  L.  D.  370,  Dec.  15,  1922 ; Op.  Sol., 
Jan.  25,  1930 ; Memo.  Sol.,  Nov.  12,  1934,  Nov.  5,  1937,  June 
3,  1938. 

SHOSHONE  OF  NEVADA.  See  also  NEVADA;  SHOSHONE. 

Approp.  St.  45:1623.  I.  D.  Rulings  Memo.  Sol.,  Jan,  4,  J1937. 
SHOSHONE  AND  ARAPAHOE,  Sec  also  ARAPAHOE  ; A RAP- 
AHOE  AND  SHOSHONE  ; SHOSHONE ; WIND  RIVER. 
Spec.  St.  45:467;  40:88,  1080  ; 50:700.  Approp.  St,  28:286; 
30 :62,  571,  924  ; 31 :221,  1058  ; 32  ;245. 

SHOSIIONE  BANNOCK  TRIBES  OF  THE  FORT  HALL  RES- 
ERVATION. See  also  BANNOCK ; SHOSHONE.  Spec. 
St.  17:214.  Approp,  St.  16:13,  335,  544;  17:437;  18:146; 
19:176,  271;  20:63,  205;  21:114,  114,  485 ; 22:08,  433;  28:76, 
362  ; 24:449;  25  -217,  980:  26 -336,  989  : 27:120.  612  ; 28:286, 
876:  29:321;  30:62,  571,  924  ; 81:221,  1058;  32:245,  982; 
33 :104B.  Cases  Moore.  2 Wyo.  8.  J,  D,  Rulings  Op,  Sol. 
June  19,  1923 ; Memo.  Sol.  Oft.,  May  28,  1935 ; Memo.  Sol., 
May  24,  1937.  Const,,  Apr.  20,  1936.  Charter  Apr.  17,  1937. 
SHOSHONE  GOSHIP.  See  also  UTAH;  GOSHIF;  GOSHUTE; 
SHOSHONE.  Treaties  13:081. 

SHOSHONE  (WIND  RIVER)  RESERVATION.  See  also  WY- 
OMING: SHOSHONE;  SHOSHONE  AND  ARAPAHOE; 
WIND  RIVER.  Spec.  St.  34:825,  849  ; 35:650  ; 41:1466; 
45  :617 ; 46  :218 ; 47 :88.  Approp.  St.  40  :821 ; 52  :291.  Priv.  St, 
49:2343-  I.  D.  Rulings  Memo.  Sol.  Off.,  May  25.  1933. 
SHOSHONES,  BANNOCKS,  AND  OTHER  BANDS  OF  IN- 
DIANS IN  IDAHO  AND  SOUTHEASTERN  OREGON. 
See  also  IDAHO;  OREGON;  WYOMING;  BANNOCKS; 
SHOSHONES.  Approp,  St.  18:146,  420;  19:271;  21:485. 
SHOSHONES  (MIXED),  BANNOCKS  & SHEEPEATERS. 
See  also  IDAHO;  BANNOCKS;  SHEEPEATERS;  SHO- 
SHONE. Approp.  St.  16  :335,  544 ; 17  M65,  437  ; 18  -133,  146, 
420 ; 19  M76.  271  : 20 :63.  295 ; 21  Ml 4,  485 : 22  .*257,  488  ; 23 :76, 
362;  24:449  ; 25:217,  980  ; 26:338,  989  ; 27:120,  612;  28:286; 
876;  29-321:  30:62.  571,  924  : 31:221,  1058  ; 32:245,  082; 

33  M89.  1048  ; 34  :325.  1015 ; 33:781 ; 36 :269.  Priv.  St.  27 :810. 
SHOSHONE-PAIUTE  TRIBE  OF  DUCK  VALLEY  RESERVA- 
TION. See  also  NEVADA ; PAIUTE ; SHOSHONE.  Const, 
Apr.  20,  3936.  Charter  Aug.  22,  1936. 

SILETZ  RESERVATION.  See  also  OREGON;  ALSEA  AND 
SILETZ  RESERVATION;  CHASTA;  CONFEDERATED 
TRIBES  OF  THE  GRANDE  RONDE  COMMUNITY ; COW 
CREEK;  GALEESE  CREEK;  GRANDE  RONDE;  MO- 
DEL; MOLALA;  ROGUE  RIVER;  SIUSLAW;  TILLA- 
MOOK. Spec.  St.  35 :444 ; 36  ;367,  682, 1356  ; 49 :801.  - Approp . 
St.  16 M3;  19:271;  20:03,  295  - 21:114,  485  ; 23:76  ; 24:449; 
25:980  ; 26:386  ; 29:321;  31:221,  1058  : 32:245,  982  ; 33:1048; 

34  :S25,  1015 ; 3B  :781 ; 36 :269 ; 37 :518 ; 38  :77  ■ 39 :969  ; 41 :3, 
408,  1225  ; 42:552  ; 43:390,  704,  1141.  Priv.  St.  41:1459. 
Cases  Coos,  87  C.  Cls,  143;  V,  S.  v.  Howard,  17  Fed.  638; 
U.  S.  v.  Logan,  105  Fed.  240. 

SIOUX.  See  also  MONTANA;  NEBRASKA^  CHEYENNE 
RIVER:  DAKOTAS:  DEVILS  LAKE  RESERVATION; 
FLANDREAU  INDIANS;  FLANDREAU  SANTEE  SIOUK 
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TRIBE;  FORT  TOTTEN ; LAKE  TRAVERSE : LOWER 
BRULE  SIOUX  TRIBE:  OGLALA;  PIPESTONE;  PINE 
RII>GE:  PRAIRIE  ISLAND  INDIAN  COMMUNITY;  RED 
PIPESTONE;  ROSEBUD  SIOUX  TRIBE;  SIOUX,  ST, 
PETER:  SANTEE  SIOUX  TRIBE  OF  NEBRASKA  * 

SIOUX,  I N K PA  DUTA II ; SIOUX,  IS  I DEWAKAN  TON 
(MED-AY-WA  KANTOAN)  ; SIOUX  OF  MINNESOTA; 
SIOUX  OF  MISSISSIPPI:  SIOUX  OF  MISSOURI ; 

SPOTTED  TAIL;  STANDING  ROCK  RESERVATION: 
TEUTON:  TWO  KETTLE;  WAIIPETON*  YANKTON. 
Teals  Manyponny,  OIW.  Per . Cain,  2 Minn.  L.  Rev  177; 
liars! m,  134  N,  A,  Rev,  272;  Mac  Lend,  27  J.  Crim. 
L,  1S1,  Gov.  Pub , 71  Cony,,  2 sess,f  Hearings,  H.  Comm. 
Ind.  Aff.,  H.  II  3921;  72  Cong,,  1 boss.,  Hearings, 
H.  Comm,  Ind.  Ail.,  H.  R,  SOS');  7*1  Cong.*  1 5<w.,  Hour* 
Ings,  H.  Comm,  Ind.  Aff.,  H,  R.  5753,  Spec.  St.  4:404; 
l«:290r  304:  11:202,  302:  12:002,  30%  810,  1042:  13:427; 
In  :3!) ; 10  :370 ; 17  *281 , 340,  475  ; 18  ;47,  52  ; 19  *28,  252  ; 21  *11  ; 
22:7,  582 ; 23:344;  25:94,  852.  Gil,  SS8:  26  :14,  15,  34,  720; 
28  *4,  053  ; 29  :10 : 30 :74S,  13G2  ; 31  :S05  ; 32  ;203  : 33  :154,  254, 
319,  700  ; 34  :78  ; 35  :444 : 33  :3S3.  1188.  1189  ; 39  :47t  1195,  1199, 
10OS:  41:738;  43:477,  730:  44:135,  251;  45:484,  6S4,  747, 
930,  980 ; 47 :300,  818 ; 49  ;340 ; 50 :441.  Approp.  St.  4 :92,  526, 
082,  7S0;  5:30.  15S,  323,  493.  012,  704,  700 : 9:544;  10:41, 
315,  GS0 ; 11  ;05’,  109,  273.  388,  409:  12:44,  221;  13:92,  101, 
341  ; 14  :255,  492  : 15 :7,  198  : 16 :13,  291,  335.  544  : 17  :122,  165, 
437,  530:  18:133,  146,  204,  402,  420;  19:41,  102,  176.  271,  344 ; 
20;0I?f  295,  377;  21:114,  238.  Approp.  St.  414,  485:  22:68, 
257,  433,  582,  003;  23:70,  362,  440;  24:449;  25:217,  980; 
20:330,  504,  S02,  OSD;  27:5.  120,  012;  28:280,  424,  843,  876; 
29:267.  321:  80:62,  105.  571,  052,  024,  1214:  31:221.  1010, 
1058:  32:5,  245,  552,  032,  1081  : 38  .189.  394,  1048,  1214-  34:- 
325,  084,  1015:  85  :8,  70,  478,  781,  007;  36:202,  260,  774,  1289; 
37  ;5ia  595,  032  - 38  :77,  20S,  312,  559.  5S2. 1133  ; 30  :14. 123  SOI, 
900;  40:2,  345,  501,  821;  41;,%  35,  327,  408.  503,  1015,  1150, 
1225  ; 42:20,  192,  327,  437.  552,  7G7,  1048,  1154,  1174  ; 43:33, 
3JK>,  672,  704,  753,  1141,  1313  : 44:453,  841,  934,  1250  ; 45:2. 
2U0,  1502,  1607,  1023  : 46:90,  270,  1115.  1552  : 47:15,  91,  820, 
3002;  48:362;  40:40,  176,  571,  HOD,  3597.  1757;  50:564,  564, 
755;  52:85,  201,  1114.  Prfv.  St.  0:672;  10:843;  13:595;  16:- 
634.  17:675,  730.  730  c.  145;  18:543;  19:549;  21:640;  24:730, 
730  o.  276;  25:1315,  1327;  20:1107;  30:1432:  31  -1484,  1670; 
32:1492,  1492.  e,  1319:  33*1411;  34:2400  ; 35:1023  ; 36:1687: 
42 :171S  ; 45  :1833 ; 46 :19S6,  1980,  c,  199.  Treaties  7 :12G,  127, 
14%  250,  252,  257,  272.  328,  374,,  429,  510,  511,  527,  533.  563: 
9:908;  10:940.  954,  1172;  11:057:  12:1031;  14:695,  690,  72% 
727,  781,  735,  739.  743,  747 ; IS  *685.  Case#  Ashbough,  35  C, 
CJs.  554;  Baker,  38  C,  CIs.  376;  Ben m.  43  C,  Gig.  G1 ; Bruce, 
17  How.  437  ‘ Carter.  31  C,  Cls,  441;  Church,  48  C.  CIs.  262: 
Cofiield,  52  O,  CIs.  17*  Drapeau,  195  Fed.  130;  Dubuque,  309 
TJ,  S.  320 ; Egan,  246  U.  S',  227 ; Elk,  112  U.  S-  94 ; Estes,  225 
Fed,  080 ; Ex  p,  Crow,  109  U,  S,  556;  Ex  p.  Van,  221  Fed, 
9r>4_;  Farrell,  110  Fed,  942;  Felix,  145  U.  S.  317;  Fish,  52  F. 
2d  u44 ; French.  2 Dak,  346;  Gagnon,  3S  G,  CIs.  10;  Gerrard, 
43  0,  CIs,  07 ; Golden,  2 Dak,  378 ; Hatton,  99  F.  2d  501 ; Hol- 
lister, 145  Fed,  773;  Htmford,  29  C,  CIs,  42;  In  re  Sanborn. 
148  IJ,  S,  222  ; Janis,  32  C.  CIs,  407  ; John,  177  U.  S,  529  ; King, 
111  Fed,  860:  Leighton,  161  TJ.  S.  291;  Leighton,  29  C.  CIs. 
288  ; Li  tell  field,  32  C,  CIs.  585  * McCall,  1 Dak.  320;  MeKinzie 
34  G.  CIS.  278 ; Midway,  183  U,  8,  019 ; Mitchell.  27  G.  CIs.  316  * 
Monson,  231  U-  8.  341  ; Moore.  32  C.  CIs.  593:  Mvriek,  99 
IT.  S.  291;  Nesbitt,  80  U,  S.  153;  Remolds,  174  Fed.  212* 
Reynolds,  205  Fed.  685 : -Rousseau,  45  C,  CIs.  1 ; Roy,  45  G CIs. 

1 : Roy,  45  O.  CIs,  177;  Sioux,  277  U,  S.  424 ; Sioux,  85  C.  CIs. 
181:  Sioux,  85  C.  CIS.  16;  Sioux,  80  C,  CIs.  299;  Sionx,  SO 
C,  CIs.  299:  Sloan,  118  Fed,  283;  Sully,  195  Fed.  113;  Taylor 
147  TJ.  S,  640:  U,  S,  y.  Debell,  227  Fed,  760;  TJ,  S.  v.  Dehell 
227  Fed,  771 ; U.  S.  v.  Debell,  227  Fed.  775;  TJ.  S,  v,  Douglas 
190  Fed.  4S2 : U,  S.  v.  Nice,  241  U,  S.  591 ; U-  S.  y,  Omaha, 
2o3  TJ,  S,  275;  TJ,  S,  v,  Pearson,  231  Fed,  270;  TJ.  S v 
Humphrey,  11  App,  D.  0.  44 ; U,  R.  v.  Quiver,  241  U.  S.  602  : 
U.  S.  v.  Rickert  188  U.  S,  432 ; U.  S.  y.  Shoshone,  304  U S 
111;  TJ.  R ex  rel.  Gordon,  179  Fed,  301;  Vincent,  39  C.  CIs. 
4o6:  Waldron.  143  Fed.  413;  Yankton,  61  C-  CIs.  40  On. 

A.  G,  6*402:  1S;14L  230;  19:467:  20:711.  I,  D.  Rum  os  12 
L,  D,  292,  Mar.  5,  1891 ; 13  L.  D.  307,  July  22  1891 ; 13  L D 
683,  Dee.  14,  1891;  14  L.  D.  156,  Feb,  S.  1892:  17  L.  D 142, 
Aug  2,  1893  : 17  L.  D.  457,  Aug.  38.  1893 ; IS  L.  D.  188,  Feh. 
14,  1804:  19  L.  D,  311,  Oct.  20,  1804  : 20  L.  D.  562,  June  17, 
1895 ; 24  L,  D,  330,  Apr,  19,  1897;  29  L.  D.  331,  Nov.  29  1S99  • 

34  L,  D.  702,  June  21,  1906  * 40  L.  D,  4,  Apr.  7, 1911 ; 40  L-  D. 


9,  Apr,  7.  1011 : 42  L,  D,  192.  June  21.  1031 ; Op.  Sul.,  Dec.  28, 
1926,  Mar.  1,  1034;  Memo.  Sol,,  Aug.  8.  1934:  Memo.  Sol.  OIL, 
Oct.  32,  3981  ; Mviim,  Sol.,  Nov.  20,  1034;  Letter  from  Acting 
Rec’y  of  Int.  to  Ounpt,  Gen,,  Apr.  16,  1935:  Memo.  Roll, 
Apr,  3%  3936;  Memo,  Sol,  OIL,  June  25,  1088;  Memo.  Sol, 
Aug.  S.  193 S, 

SIOUX  AT  FORT  PECK  AGENCY,  See  also  MONTANA  * 
FORT  PECK:  SIOUX;  YANK  TON  ATS,  Cases  Baker  2S 
O.  CIs.  370. 

SIOUX.  INKPA  DU-TAII  BAND  (WAIIPETON),  Approp,  St. 
12:200. 

SIOUX,  MDEWAKANTON  ( MED-AY-WA-KANTO AN) . See 
also  MINNESOTA*  SIOUX.  Approp.  St,  30:62,  571,  924. 
Prir.  St,  28  ;1007.  /.  D.  Rulings  Memo.  Sol.,  Oct.  20,  1987. 
SIOUX  OF  MINNESOTA.  See  also  MINNESOTA;  SIOUX; 

ST.  PETER.  Approp.  St.  10:315,  Prir.  St.  14:640. 

SIOUX  OF  MISSISSIPPI.  See  algo  MINNESOTA;  SIOUX 
Approp.  NL  4:016.  682  ; 5:158.  298,  402,  417;  9:20,'  132,  252, 
382,  544,  574;  10:35,  41.  220,  315,  656;  12:44,  221,  512,  774. 
Oases  Sisseton,  58  C.  CIs.  302. 

SIOUX  OF  MISSOURI,  See  also  MISSOURI;  SIOUX.  Cases 
Sissei  on,  58  O,  CIs,  302. 

SIOUX,  OGLALA  (TETON).  See  OGLALA:  PINE  RIDGE  * 
SIOUX;  TEETON,  Per.  Gates,  21  Am.  j.  Soc.  Sei ' 1I2! 
Casns  Carter.  31  C.  CIs,  441:  Leighton,  29  O.  CIs.  2SS;  I^Ic- 
Kinzie,  34  C.  Ci,s,  27S ; Reynolds.  205  Fed.  (iS5 : Rnr,  45  C.  CIs 
177  * Salois,  32  C,  CIs,  68  * S’alois.  33  C.  CIs.  326  I D.  Rulings 
Memo.  Sol,  Dee,  11,  1037,  May  14,  1938;  Memo,  Asst.  SeeY , 
Aug.  25,  3938;  Memo.  Sol..  Mar.  25. 1939, 

SIOUX,  HQSEBUD  TRIBE.  Sro  also  ROSEBUD  SIOUX  ; TEE- 
TON"  Gov . Pub,  71  Cong.,  2 .‘-ess..  Ilea  rings,  S,  Comm.  Ind. 
Aff,,  Fob.  26.  1930.  Spec-,  St.  39:509;  42:994;  45:497  I D 
Rulings  Memo,  Sol.,  Aug,  23,  1937,  Apr,  1%  193S;  Memo.  Sol! 
Off.,  Apr.  1%  1938 ; Memo,  Sol.,  July  12,  193S. 

SIOTJX.  ST.  PETER,  See  also  SIOUX;  MINNESOTA;  SIOUX 
OF  MINNESOTA.  Approp.  St.  9:544;  10:15. 

SIOUX,  SANTEE.  Sen  also  NEBRASKA;  SIOUX;  SANTEE 
SIOTJX.  Spar.  St,  25:688.  Approp.  St,  22:08,  257;  23:862; 
26  :9S9  ; 27 :32%  612  : 2S  :2S6  ; 30  *62,  571,  924  * 49  :49  * 50  *755' 
Prfv.  St.  48  rlSOT.,  Cases  Mdnwakanfan  57  C,  CIs.  357. 
SIOUX.  SISSETON.  See  SIOUX;  LAKE  TRAVERSE  RESER- 
V ATION. 

SITKA  (TLINGTTL  See  also  ALASKA;  THLINGIT.  Cases 
TJ.  S.  v,  Sevoloef,  27  Fed.  Cns.  No,  16252, 

SI U SLAW.  See  also  OREGON,  Spec.  8L  45:1256;  47  ;307 ; 

SIX  NATIONS,  See  hIro  NEW  YORK  * CAYUGA:  IROQUOIS  ; 
MOHAWK;  ONEIDA;  ONONDAGA;  SENECA;  TU&CA- 
RORAS.  Tarts  Kent,  CAL;  Manyponny,  OIW,  Par,  Riee, 
16  J,  Comp,  Leg,  78,  Approp a St,  1:563;  2:66,  108  * 4:526 
610,  0S2,  780*  0:36.  323,  402,  417,  49%  612,  704,  760;  9:20’ 
182,  252,  382,  544,  574;  10:15,  41,  226,  815,  686;  11:0%  ICO, 
273,  3SS ; 12 : 14,  221,  512,  774:  13*101,  541;  14:255  492: 
la  ;i0S ; 16:13,  335,  544;  17:165,  437:  18:146,  420:  19:170, 
271 : 20:03,  295  ; 21 :114,  4S5 ; 22  *GS,  433  ; 23  :76,  302  ; 24  :449  ; 
25:217,  980;  20:336.  989;  27:120,  612;  28:286,  876;  29:321; 
30:62,  571,,  924*  31:221,  1058;  32:245.  982;  33:189,  1048; 
34:325,  1015;  85:70,  781:  36:269;  37:518;  38:77;  39*12% 
969;  40:561;  41:%  408,  1225;  42:552,  1174;  43:390,  1141* 
44:453,  934:  45:200,  1562;  46:270,  1115;  47:91,  S20;  45:362: 
49*176,  1757:  50*564;  52:201.  Priv.  St.  0:410  Treaties 
7:15,  33,  44,  842,  40%  550;  11:735;  12:991,  Oases  V.  S v 
Boy  Ion,  265  Fed,  165;  U,  S.  v.  Seneca,  274  Fed,  947,  L D. 
Memo.  fD.  J.)  5 *179,  236, 

SKAGIT.  See  also  WASHINGTON;  DWAMISH,  Cases  Dip 
wn  mlsh,  79  G.  Gls.  530, 

SKOrcOMISl-I  INDIAN  TRIBE  OF  THE  SKOKOMISH  INDIAN 
RESERVATION.  See  WASHINGTON;  STCLALLAM 
Oases  Dwamish,  79  C.  C\s.  530;  U.  S.  es  rel.  Charley,  02  V 
2d  955.  Comt.  May  3,  1938.  Charter  July  2%  1939. 
S’KLALLAM.  See  also  WASHINGTON:  CLALLAM;  STCOKO- 
MISH.  Spec.  St.  43:886.  Approp . St.  12:4,  221,  512  774- 
13:161,  541;  14:25%  402;  15*198:  16:13,  335,  544;  17*105, 
437 : 18  :146,  420;  19  *176,  271 ; 20  *63.  295  ; 21 :114,  485  ; 22  ;6S, 
433;  23:70,  802;  24*449:  25:217*  980;  26:336,  989 1 27  120 
012 ; 2S  :2S6,  876  ; 2D  :321 ; 30 :62.  Treaties  12  :933,  939  Casas 
Jackson,  34  O.  Gl^  441. 

SKOTON.  See  OREGON*  SCOTONS,  CHESTAS  AND  GRAVE 
CREEKS. 

SKULL  VALLEY  RESERVATION,  See  also  UTAH ; GQSHUTE 
TRIBE.  Spec.  SL  47  :50,  ’ 


ERJC 


Smith  River-Tonawanda 


481 


TRIBAL  INDEX  OF  MATERIALS  ON  INDIAN  LAW 


SMITH  RIVER  RESERVATION.  See  also  CALIFORNIA: 
HOOPA  VALLEY.  Approp.  St.  15:393.  Cases  Donnelly, 

U.  S.  213 ; U.  S.  v.  48  Lbs.,  35  Fed.  403. 

SNAKE.  See  also  OREGON ; WYOMING ; KL^IATH;  MO- 
DOC AND  YAI-IOOSKIN;  PAHUTE  (PAIUTE  : LAHOO- 
SKIN:  SHOSHONE.  Spec.  St.  13:37:  41:623;  40:l-(b, 

D2  *005  Approp.  St.  14 :402  ; 15  ;108 : 10 :13.  385,  044 ; 17 :10o, 
437  ; 18:14(5,  420:  10:170,  271;  20:03,  295:  21  ai4,  4Su; 
34  *325.  Priv.  St.  25 .*1300.  Treaties  11  :C57 ; 14  T.S3  ; 1C  :<0< . 
Cases  Oregon,  202  U.  S.  SG0;  U.  S.  v.  Klamath,  304  U.  S.  119; 
U.  S.  v.  Oregon,  103  Fed.  549.  L.  D.  Memo.  (D,  J.)  12:  <03. 
SNOHOMISH.  See  also  WASHINGTON  - DWAMISH;  J OUT 
MADISON.  Cases  Dwamish,  79  O.  CIS.  530;  Gho,  1 Wash. 
T.  323.  _ 

SNOQUALMTE.  See  also  WASHINGTON  SALISH.  Dwa- 
mish,  79  C.  Cls.  530.  _ _ _ 

SOROKA.  See  also  CALIFORNIA ; MISSION  . Spec  St. 
45:1229.  Approp,  St.  41:1225;  42:50 2.  Priv.  St.  3S;14u2. 

I.  D.  Rulings  Memo.  Sol.,  Aug.  11,  1937. 

SOKAOGAN  CHIPPEWA  COMMUNITY.  See  MINNESOTA; 
CHIPPEWA ; MOLE  LAKE,  Const.  Nov.  9,  10BS.  Charter 
Oct  7,  1939. 

SOUTH  CAROLINA.  See  CATAWBA.  0 . 

SOUTH  DAKOTA.  See  CHEYENNE  RIVER  SIOUX ; 
FLANBREAU  SANTEE  SIOUX  TRIBE:  LAKE  TRA- 
VERSE: LOWER  BRULE  SIOUX  TRIBE;  MINNECON- 
TOU*  OGLALA  SIOUX;  PINE  RIDGE;  ROSEBUD  SIOUX 
TRIBE  j SIOUX;  TETON;  TWO  KETTLE;  UNCPAPAS; 

YANKTON;  WAHPETON.  „ , 

SOUTHERN  NAVAJO  RESERVATION.  See  ARIZONA  ; NEW 
MEXICO : NAVAJO.  _ _ 

SOUTHERN  UTE  TRIBE  OF  THE  SOUTHERN  UTE  RESER- 
VATION.  See  COLORADO;  CONSOLIDATED  UTE 
TRIBE  ■ UTE.  Const.  Nov.  4,  1036-  Charter  Nov.  1,  1938. 
SPOKANE  RESERVATION.  See  also  WASHINGTON  ; COL- 
VILLE Spec.  St.  32  :744  ; 33  :1006 ; 85 :45S ; 37 :23 ; 49 :1273, 
Approp.  St.  26:989  ; 27:120,  612  : 28:280,  876*  29:821:  30:62, 
571.  924  ; 31 :221, 1058  ; 32  ;245.  982  ; 83 :189,  1048 ; 34 :825,  634, 
1015;  35*8,  70,  781;  36:209  ; 37:518;  38:77,  582  ; 39:123,  521, 
909  ; 40 :501 ; 41  *3,  408,  1225  * 42  :n52,  1174 ; 43 :3D0,  704,  1141 ; 
44 :453,  984  ; 45  :200,  1502  ; 46 :279,  1115  ; 49 :1757.  Priv.  St. 
47:1656.  Treaties  12:951,  957,  Cases  Eugene,  274  Fad.  47 ; 
Gibson  181  Fed.  30;  Northern,  208  Fed.  469;  Northern,  246 
U.  S.  283 ; Taylor,  103  Fed.  DCS;  U.  S.  v.  Higgins,  110  Fed. 
009.  I.  D.  Rulings  Memo.  Sol.,  July  8,  1933. 

SPOTTED  TAIL  (SIOUX).  See  also  NEBRASKA;  RED- 
CLOUD;  SIOUX.  Approp . St.  19:102;  20:232. 

SQUAXON  (SQUAXIN).  See  also  WASHINGTON;  DWAM- 
ISH. Cases  Dwamish.  79  C.  Cls.  030;  Mitchell,  22  F.  2d 
771 ; U.  S,  v.  O'Brien.  170  Fed.  508. 

SQUINAHMISH.  See  WASHINGTON. 

STALUCK-WHAMISH  (STAILACOOMAMISH).  See  WASH- 
INGTON.   _ 

STANDING  ROCK  RESERVATION.  See  also  SIOUX;  TEE- 
TON;  UNCPAPAS;  YANKTONAIS,  Spec.  St.  26:14,  720: 
35:460  ; 36*190.  265  : 37:84,  653.  675  ; 41:1446;  42:499; 
43:1184;  45*400;  46*1107  ; 47:300.  Approp.  St.  81:221; 
32*245,  982.  1031:  34:325.  1015  : 35:478  : 36*269  : 87:518; 
38  *77.  582 ; 40  *561  ; 44 :453.  Priv.  St.  49 :2084.  I.  D.  Rulings 
Memo.  Sol.  Off  . Nov.  10.  1934. 

STEBBINS,  COMMUNITY  ASSOCIATION.  See  also  ALASKA ; 

ESKIMO.  Const.  Dec.  5,  1939.  Charier  Dec,  5,  1939. 
STELLAQUAMISH  (STILLAQUAMISH).  See  also  WASH- 
INGTON. Cases  Bawamish,  79  C.  Cls.  530. 

STEVENS.  THE  NATIVE  VILLAGE  OF  (ATHAPASCAN) 
See  also  ALASKA.  Const  Dec,  30,  1939.  Charter  Doc.  30, 
1039. 

STIKEEN  (TLINGIT).  See  also  ALASKA;  WASHINGTON 
THLINGIT.  Cases  U.  S.  v.  Kle.,  26  Fed.  Cas.  No.  15528a, 
Halbert  v,  U.  S„  288  U.  S.  753. 

STOURBRIDGE  INDIANS.  See  also  WISCONSIN ; MF 
NOMINEE:  STOCK  BRIDGE  MUNSEE  COMMUNITY  OI< 
WISCONSIN;  BROTHERTON,  Spec.  St.  6:645  ; 9:55*, 
16  *404 ; 27 :744 ; 43  :G44.  Approp.  St.  1 :5G3 ; 5 :158,  323,  706 : 
9 *20,  370,  544,  574 ; 10 :41,  226.  315,  686  ; 28 :286,  8(6 : 34 :32.i : 
89*128.  Prin.  St.  6:244;  10:746;  14:604.  Treaties  Archives 
19;  7:47,  105,  550;  11:577.  I.  D.  Rulings  Op.  Sol.,  Dec. 

STOCK BRIDGE  MUNSEE  COMMUNITY.  See  also  WISCON 
SIN  ,*  MUNSEE  AND  DELAWARE.  Per.  Thayer,  68  Atl. 
Month.  540.  670.  Gov.  Pub.  74  Cong.,  1 less.,  H.  Reps.  288, 
289.  Spec.  St.  13:530;  27:744.  Approp.  St  4:682  ; 0:402; 


10:220.  686;  11:65;  13:541;  17:530;  18:146;  83:189.  Trea- 
ties 9:955.  Cases  Beecher,  95  U.  S.  517 ; Elk.  112  U.  S.  94 
New  York,  170  U.  S.  1 ; Now  York,  40  C.  Cls.  448 : Oakes,  1(2 
Fed.  305;  Stockhridge,  61  C.  CIS.  472;_Stocklmdge,  63  0. 
Cls  ^GS  ‘ TJ  S-  v.  Anderson,  225  Fed,  S2o;  U.  S.  v.  Gardner, 
189  Fed.  690 ; U,  S.  v.  Now  York,  173  U.  S 1 464;  U.  S.  v. 
Paine,  206  U.  S.  407.  I.  D.  Rulings  2o  L.  D.  li,  July  1-, 
1S97.  Const.  Oct.  30.  1937.  Charter  May  21,  1938. 
SUATTLE  INDIANS.  See  also  WASHINGTON.  Spec.  St, 
43  -880 

SUMMIT  LAKE  (PAIUTE).  See  also  NEVADA;  PaH-UTE 
(PAIUTE),  Approp,  St.  44:934;  47:91,  h^0;  49:1^7, 

SUQUAMISH.  See  also  WASHINGTON ; PORT  MADISON, 
Treaties  12  ;033,  Cases  Duwamish,  79  O.  Cl  as,  530, 
SWINOMISH  INDIAN  TRIBAL  COMMUNITY  ( SWINAMISH) , 
See  also  WASHINGTON.  Approp.  St  34 :32o ; 50 .504. 

Cases  Corrigan,  160  Fed,  477;  Duwamish,  79  C.  Cls,  u30. 
j D Rul  hi  as  Memo.  Sol.,  June  15,  1934,  July  9.  1936.  Sept. 
13,  1938.  Const,  Jan.  27,  1930.  Charter  July  2u,  1936. 
SYCUAN.  See  CALIFORNIA:  MISSION. 

TABEGUAOHE.  See  also  TAREGUACHE,  MUACHE,  C-A- 
POTE,  WEEMINUCHE,  YAMPA,  GRAND  RIVER  AND 
UINTAH  BANDS  OF  UTES,  Treaties  IS l:0TJ;  15  ^19. 
TABEGUACHE,  MUACHE,  OArOTE,  WEEMINUCHE,  YAM 
PA,  GRAND  RIVER  AND  UINTAH  BANDS  OF  UTEb. 
See  also  CAPOTE;  GRAND  IUVER;  MUACHE,  TABE- 
GUACHE,  UINTAH;  UTAH;  UTE;  YAMPA.  Approp.  St. 

■1' A H-WA- CARRO  ^TAWAKONI ) . See*  also  TAH-WAH; 
TEX\S‘  CARRO;  CADDO;  TOWAKONI ; WICHITA 
AND  AFFILIATED  BANDS,  Treaties  7:533- 
TAH  WAIT  (TAWAKONI).  See  also  CARRO ^ TAHAVA- 
CARRO ; TAWAKONI ; WICHITA  AND  AFFILIATED 

TAIIOLAIL  See  also  WASHINGTON ; MAKAH ; QUILEUTE ; 
S’KLALLAM;  SKOKOMISH ; SQUANON.  Approp, 
39:123,  969;  41:3,  1225;  42:552,  1174;  43 :3BQ ; 44 934; 
45:200,  1062,  1623.  I.  D.  Rulings  Memo,  Sol.,  July  B,  1JS3, 
TAMA RO IS  (TOMAROA).  See  also  ILLINOIS,  Approp , St, 

8 :517.  Treaties  7 :78, 

TAOS  PUEBLO.  See  NEW  MEXICO;  PUEBLO. 

TEUTON  TRIBE  (TETON),  See  also  MINNESOTA;  SOUTH 
DAKOTA;  SIOUX.  Treaties  7 :12u.  . 

TEMECULA  (LUISENO).  See  also  CALIFORNIA,  MIS- 
SION ■ PECHANGA  RESERVATION,  Spec . St,  46*1^01. 
TEMOAK- BANDS  OF  WESTERN  SHOSHONE  INDIANS. 
See  alio  NEVADA  ; SHOSHONE.  Approp,  St.  43  ;506,  1141  ; 
45:200,  Const  Aug.  24,  1038.  Charier  Dec.  12,  1938. 
TENINO-  See  OREGON;  WARM  SPRINGS. 

TBSUQUE  PUEBLO.  See  NEW  MEXICO  ; PUEBLO. 

TETL1N,  NATIVE  VILLAGE  OF.  See  also  ALASKA;  ESKI- 
MO, Const:  Mar,  26,  1940.  Charter  Mnr,  20,  3<H0. . 

TEXAS.  See  also  ALABAMA-COUSHATTA  TRIBE  OF 
TEX  ; CADDO;  KIOWA;  TOWAKANI ; WICHITA; 
WICHITA  AND  AFFILIATED  BANDS ; LEPAN.  Approp. 
St  B38a.  6*L  £598;  10:15.  41.  226,  315.  686;  11*05,  829,388} 
12:44,  221,  512,  774;  13:161,  541;  14:255,  402;  15 :19| I;  10 :13. 
Priv.  S t 9:769;  34  :1719.  1814.  1993.  2243.  2650  ; 35 :1 375,  1389, 
1431,  1606  ; 36:1758,  1760,  1762,  1805,  1813,  1815,  1816,  1843, 
I860.  2000,  2099  ; 38 :1278  ; 39  :1358 ; 41 :147| 

THLINGIT.  See  also  ALASKA;  HA  IDA.  Spec,  t St  ±9.388- 
Cases  In  re  Sah  Quah,  31  Fed,  327 ; Nagle,  191  Fed,  141* 
Terr,  of  Alaska*  289  Fed.  671 : U.  S.  v.  Lynch,  7 Alaska  568, 
THLOPTHLOCCO  TRIBAL  TOWN,  See  also  OKLAHOMA , 
CREEK.  Const.  Dec,  27,  1938,  Charter  Apr.  13, 

THREE  AFFILIATED  TRIBES  OF  THE  FORT  RERTHOLD 
RESERVATION.  See  aim  FORT  BERTHOLD,  MANDAN , 
GROS  VENTRE  (HIDATSA).  Spec.  St.  46:1481.  Approp. 
St.  14:492;  15:198;  16:13,  335,  544;  17:122,  165  437  530; 
18:183,  146,  420;  19:176,  271:  20:63,  295;  21:114*  4&j;  22:08, 
433  ; 23 :7C,  362  ; 24 :449  ; 25 :217,  9S0 ; 26 :336,  504  989  ; 28 :843. 
Treaties  7:259,  Const.  June  29*  1986.  Charter  Apr,  24, 
1037 

TILLAMOOK.  See  also  OREGON,  GRAND  RONDE.  Approp. 

TITUTNI.  “A?  OREGON,  SILETZ  RESERVATION. 

TLINGIT  See  ALASKA ; THLINGIT. 

TONA  WANDA.  Sso  also  NEW  YORK : AIA/EGANY ; BUF- 
FALO CREEK  RESERVATION*  SENECA.  Approp.  St. 
11  MOO.  Treaties  11 :735 ; 12 :1031.  Cases  Fellows,  19  How. 
360;  N.  Y.  ex  rel.  Cutler,  21  How.  366;  N.  Y.  Indians,  5 Wall, 
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Tonawanda-tJte 


701 ; People  ex  reL  Charles,  $ F,  Supp.  295 ; XL  S.  V*  Charles, 
23  F.  Supp.  34G, 

TONGUE  RIVER  RESERVATION  (NORTH  DAKOTA ) . gee 
also  NORTHERN  CHEYENNE  TRIBE.  Spec . St,  45:986 
Approp . Sf.  30:202,  260;  42  :552,  1174;  44:453,  746  ; 45:1562; 
46:1X1,  279;  47:91. 

TONKA  WA  TRIBE  OF  INDIANS  OF  OKLAHOMA.  See  also 
OKLAHOMA;  PAWNEE.  Spec.  St.  26:81  ; 28:71;  34:267* 
48:501.  Approp . SL  19:176,  271;  20:63,  295;  21:114,  485; 
22:68.  433  ; 23:76.  362;  24:449*  25:217,  9*0;  26:330,  989* 
27:120,  612*  28:288,  876;  29:321;  80:62,  571,  924 ; 31 :22L 
1058;  32:245,  DS2 ; 33:189;  37:518;  43:390,  1141;  44:453, 
934 ; 45  :1562  ; 48  ;9SL  Cases  U.  S.  v.  Hutto,  No.  1,  256  U S 
_ 524,  Const,  Apr.  21,  1933. 

TORRES  MARTINEZ.  See  also  CALIFORNIA  ; MISSION 
Cases  Andreas  v.  Clark,  71  F.  2d  90S. 

TONTQ  APACHE,  See  FORT  APACHE;  SAN  CARLOS 
APACHE  TRIBE. 

TOWAKANI.  See  also  TAH-WAH;  TAH-WA-OARRO ; 
TEXAS;  WICHITA  AND  AFFILIATED  BANDS.  Cases 
U.  S.  v,  Choctaw  Nation,  179  U,  S.  494. 

TRUXTON  CANYON.  See  also  APACHE:  HAVASUPAI' 
HUALAPAI ; WALAPAI  RESERVATION  ; YAVAPAI  An’ 
prop.  SL  39:123,  609;  41 :3.  40S,  1225;  42:1174;  43:300.  1141, 
1313;  44:453,  934  ; 45:1562,  1623  ; 46:279,  1115*  47-91  g^O  * 
48 :97,  862 ; 49  {176,  1757 ; 50  ;5G4  ; 52  ;29l. 

TSIMSHIAN  TRIBE.  See  also  ALASKA;  METLAKAHTLA 
Spec.  St.  48:667;  02:1299. 

TULA  LIP  TRIBES.  See  also  WASHINGTON;  MUCKLE- 
SHOOT  INDIAN  TRIBE  OF  THE  MUCKLESIIOOT 
RESERVATION;  PORT  MADISON  SNOHOMISH*  SWI- 
NOM1SH  INDIAN  TRIBAL  COMMUNITY.  Approp.  St 
32  ;2 45  ; 33  :1214  ; 34 :1015  ; 41 :3  ; 50 :56-l ; 52  :291.  Cafes  In 
re  Colesfcine,  114  Fed.  551;  U,  S,  v.  Celestine,  215  U.  S.  273* 
VT-  S.  v.  Snohomish  River  Boom  Co.,  246  Fed.  112.  Const. 
Jon.  24,  1036.  Charter  Oct.  3,  1936. 

TUBE  RIVER  INDIAN  TRIBE.  See  also  CALIFORNIA.  Spec. 
St,  4 5:600,  Approp.  St.  20:63,  294;  21:114;  23:76,  24  *449  • 
2o;217,  9S0;  26:336.  989;  28  :S76 ; 31:221,  1058  : 32  *245  982* 
33:189,  104$;  34:325,  1015;  35:70,  781;  41:3,  408,  1225; 
42  :o52,  1174  ; 43  *300,  1141  ; 44  :453,  934  ; 45  :15G2  ; 46  *1115* 
47  :91.  Cases  Belknap,  150  U.  S.  588;  Donnelly,  228  *U.  S. 
243;  U S.  v.  48  I,bs.,  35  Fed,  403;  U,  S,  v.  Whaley,  37  Fed, 
1LT  Const.  Jan.  15,  1036. 

TULMOCHBSEE.  See  also  CREEK.  Oases  U.  S.  v Mid  Con- 
tinent, 07  F.  2d  37. 

TUOLUMNE  BAND  OF  ME-WUK  INDIANS  OF  THE  TUO 
LUMNE  RANCHERIA.  See  also  CALIFORNIA : TUO 

LUMNE.  Const.  Jan,  15,  1936.  Charter  Nov.  12  1937, 

TUOLUMNE,  See  also  CALIFORNIA ; TUOLUMNE  RAND  OF 
ME-WUK  INDIANS  OF  THE  TUOLUMNE  RANCHERIA. 
Approp.  £U.  12:1174,  /.  D.  Rulings  Memo,  Sol  , Jan  12  1937 

TURTLE  MOUNTAIN  (CREE  CHIPPEWA ).  See  also  NORTH 
DAKOTA  : CHIPPEWA  ; CREE,  Socc.  8t.  40  :0  Approp.  St. 
23-362:  31 11058, • 33:1048  ; 88:582  * 40:501;  41 :35  ■ 45  *20) 

SoT3  'Feb  To  1M0  FHV'  SL  48 :1404,  D‘  KuMnas  Memo! 

TUSOdlORAS  See  also  NEW  YORK ; NORTH  CAROLINA 
SIX  NATIONS,  Spec.  St.  4:93.  Approp.  St.  9:252.  Trea- 
ties Archives  19 ; 7 :47,  550.  Cases  New  York  Inds.,~41  C Cls 
402;  New  York  Inds„  40  C.  Ols.  448;  U.  S,  v.  New  York 
Bfc.  173  U.  S.  464.  L.  D.  Memo . (D.  J ) 1:35.  IOfK 

TW9iA??TLE'  See  also  SIOTJX ; CROW  CREEK,  Spec.  St. 
19:254. 

TYONEK,  THE  NATIVE  VILLAGE  OF  (ATHAPASCAN).  See 
Const.  Nov,  27,  1939.  Charter  Nov,  27,  1939. 
UINS‘A?;,^Se$,  nlso  UTAH;  CAPOTE;  GRAND  RIVER: 
RIVER  AND  UINTAH  RANDS  OF  UTES  ■ 
MUACHE;  TABEGUACHE  • TINCOMPAHGRE  ■ UTAH : 
UTE;  UTAH  INDIANS  IN  TERRITORY  OFNEW  MEX- 
ICO ; WEEMINUCHE;  WHITE  RIVER  INDIANS:  TAM- 
PA.  Spec.  St.  18:68;  24:548  ; 25:157;  84:9,'  611;  37:196' 

44 approp,  St.  21  ;114,  485 ; 23 :76  ; 24  :449  : 25 :21 7,  980  I 
!.  2S„:321  • 30:924  : 31:280  : 32:552  : 33:1048: 
34.1015;  85:781;  36:269;  87:518;  45:1582;  46 *90  ' 47 *15 ■ 
48=1021,  Priv.  St.  38:1459;  44:1811;  46 :1009 ; 47T1TO8  i 
49 :2343.  Treaties  15  :616,  Cases  U,  S.  v.  Boss,  160  Fed  132  ■ 

U.  S.  v.  Fitzgerald,  201  Fed.  295,  I.  D.  Rulings  25  L D 408 
Nov.  17, 1897 ; Sol’s  Op„  June  14,  1030,  53  I.  D.  128  ’ 

UMATILLA.  See  also  OREGON;  CAYUSE;  WALLA  WALLA 
SPCC.Jt.  lQ  :384  ; 23 :340  ; 25 :47,  558 ; 26  .*745  ; 27 :417 ; 28  S? : 

fft  oto’  5?5:  ^!928»*  45:1008.  Approp.  St.  25:217; 

26:989;  27:120,  612;  33:189,  1048  ; 34:325;  88:582;  89:123, 
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969  ; 41:3,  4GS,  1223;  42:552,  1174;  43:1313;  44:453,  934* 
4o:200,  1O02,  1023;  40:279,  1115;  47:91,  S20,  Cases  Beam! 
102  Fed,  20G:  Bonifer,  166  Fed.  g4G;  Diek,  20S  U.  B,  340* 
?1CJ§;  141  Fe<3-  Ex  P-  Hart.  157  Fed.  130-  Guyett! 
J?4  fed.  iSl:  HY-Tu-Ts<*-MiI-Kinp  194  U.  S.  401;  In  re  Rus- 
Fed*  609  * McKay,  204  U.  S.  458;  Morrisett,  132  F 
tp  SD1  ; Parr,  197  Feck  302;  Parr,  103  Fed.  4G2 ; Pafawa,  132 
Fed.  893;  Smith,  132  Fed,  889;  Smith,  142  Fed.  ^5*  Toy 
^12  U.  S,  542;  U,  S,  v,  Barnhart,  IT  Fed.  579;  U.  S,  y.  Barn- 
hart, 22  Fed,  285:  U.  S,  r.  Bridlenmn,  7 Fed  894  - U 8 ”v 
Brookfield,  24  F,  Supp.  712;  U,  S.  v.  Clapox.  35  Fed.  3SS; 
U.  S v Martin,  14  Fed,  817;  U,  S.  y Matlock,  26  Fed.  Cas! 
No  la i 44 ; U.  S,  v.  Raley,  173  Fed  159:  U.  S,  v.  Shaw  ^7 
Fed.  Cas,  No,  1620$;  Wheeler,  153  Fed.  471 ; Yakima,  191  Fed 
516;  Ka-kooUsa,  262  Fed.  398.  /.  D.  Rulinns  27  L.  D.  312, 
Aug.  12,  1898;  Memo.  SoL,  June  15,  1937;  Memo.  Sol  Off 
Oct.  7,  1930,  ■ 

UMPQUA  (UMPQUAH),  gee  also  OREGON  ; OHASTA  ; GOOS 
BAY;  COW  CREEK;  SCOTON.  Spec.  St.  45:1256:  47*307* 
49:801.  Approp.  St.  10:315,  043,  6,S6;  11:65,  169  273  329 
?§!7o12ool  221,  512^774  ; 13 :10L  041  - 14 ; 255,  492 ; 15 :198  ; 

16,13,  33o,  u44  * 17 .*165,  437;  18:146,  Treaties  10:1027  1122 
12:981.  Cases  U , S,  y.  Sinnott,  26  Fed  84 

UNA^?L^ETi  NATIVE  VILLAGE  OF.  See  also  ALASKA* 
ESKIMO.  Const.  Dee,  30,  1939,  Charter  Dee.  30,  1939. 

UNCOMPAHGRE.  See  also  COLORADO;  UTAH;  UINTAH 
AND  OURAY:  UTE ; UTAH  INDIANS  IN  THE  TERRI- 
TORY  OF  NEW  MEXICO*  Spec.  St.  24:548.  Approp  St. 
30:02,  924;  32:245,  9S2 ; 34:1015;  43:1141;  47;15  ; 48T021 
1&&Aw  17:366i  Ruling*  Op.  SoL,  M ,20763,  June  15, 

fHUNKPAPA  SIOUX),  See  also  SIOUX,  STAND- 
ING ROCK.  Spec.  St.  19 :254, 

LIPPER  LAKE  BAND  OF  FOMQ  INDIANS  OF  THE  UPPER 
LAKE  RANCHERIA,  See  CALIFORNIA;  POMG,  Const 
•Tan.  15,  1930. 

UTAH.  See  also  GOSHUTE;  GRAND  RIVER:  GRAND 

“VE?  AND  UINTAH  BAND;  KANOSH  ; KOOSHAREM: 
MUACHE;  MOACHES ; NAVAJO;  PAIUTE  * SHIVWITS 
SAND  OF  PAIUTE  INDIANS.  SHIVWITJ5  RESEUVA 
TION;  SHOSHONE-GOSHJP ; SKULL  VALLEY ; TABE- 
GUACHE, MUACHE,  CAPOTE;  UINTAH;  UNCOMPAH- 
GRE:  UTE;  UTE  INDIANS  OF  THE  UINTAH  AND  OU- 
RAY RESERVATION;  WEEMINUCHE;  WHITE  RIVER* 
YAMPA.  Texts  Hoopes.  IAA,  Spec.  St.  9:570.  Approp 
686;  11:65,  169,  273;  12:221,  6^>;  13  '^ 
432  541  ; 14:255,  492;  15:198*  10:18,  335,  544;  17*165.  437 
4 0:  49  271  : 29  -63,  295;  21:114,  485;  22:68,  257 

433 ; 23  * <6 ; 30  :D24 ; 34  :325  ; 42  :1174  ; 47  :154  Priv.  Si.  14  ;58l  * 
35:1177.  1177.  c.  40,  1219,  1375.  1339,  1606, 
1616.  3016,  c,  292;  36  :1751,  1752,  1752,  c.  275,  1$13,  1815,  1818, 
1859,  1860,  1984,  2000  * 38  :1269,  1279,  1444  ; 39  *1594  * 40  •14841 
1489:  41  :1472,  1596.  Treaties  9:984 ; 13:073. 

UTAH  INDIANS  IN  THE  TERRITORY  OF  NEW  MEXICO 
^ SOUTHERN  UTE;  UINTAH;  UNCOMPAHGRE; 
UTE;  WHITE  RIVER.  A pprop.  St.  10:310;  42:192. 

UTE.  See  also  COLORADO;  UTAH;  CAPOTE-  GOSHUTE- 
GRAND  RIVER;  ICANOSH;  IvOOSHAREN;  MUACHE; 
MOACHE : SHIVWITS ; SKULL  VALLEY;  SOUTHERN 
UTE;  UINTAH;  UNCOMPAHGRE;  UTAH  INDIANS  IN 
THE  TERRITORY  OF  NEW  MEXICO:  WHITE  RIVER* 
WEEMINUCHE;  WHITE  RIVER;  YAMPA.  Texts  Many- 
penny,  OIW.  Pci\  Harsha,  134  N.  A,  Rev.  272  ; Thayer  0S 
Atl.  Month.  540,  676.  Gov . Pub.  71  Cong.,  2 sess  , Hearings, 

S.  Comm,  Ind.  Aff.f  S.  615,  Spec.  St.  17  ;55  ; 18  *36  * 20*48  165 
W2;  21:199:  22:178;  24*388,  548  ; 25:113;  28:677;  '32*3% 
399,  744;  34:88,  1056;  35:644;  39:1199;  43:240;  45:711,  986* 
‘1488 : 49:1272;  52*1209,  Approp.  St.  15:311; 
16^335,  544 ; 17  :165,  437  ; IS  :402,  420 ; 19  :176,  271 ; 20  :0S,  206, 
^0o,  3r7  ; 21  ;114  * 414,  435,  485  ; 22  ;6$i  257,  433  ; 23  :76,  362  * 
24:449*  25;2I7,  980;  26:330,  9SB;  27:120,  612;  28:280  876* 
29:267,  321;  30:62,  105,  571,  024;  31 :221,  280.  1058  * 32  *245 
982;  33:15,  189,  1048*  34:325,  634,  1015  ; 35  *8.^ 181 ' 36  *269 
12R9;  87-518;  38:77,  582  ; 39:123,  9G9 • 40 :561 ; 41  los! 

,42tm2'  11,74  ’ 43 :390'  704;  44:453,  934;  45:200,  883, 
1002,  1023;  46:279,  1115,  1552;  47:91,  820;  48 :302;  49 :17fl 
1597,  1757;  50:564  ; 52  :291.  1114,  Priv.  St.  32  ;1388  ; 41  -1531  ’ 

47  :1082.  Oases  Allred.  36  C.  Cls.  2S0 ; Brown,  32  C,  Cls.  432 ;’ 
Ducker,  104  F.  2d  230 : Hoyt,  38  C.  Cls.  455 ; Herring,  32  c! 

Cls,  o30 ; Johnson,  160  U.  S,  548;  Johnson,  29  O.  Cls  i-  Re^ 

63  C,  Cls.  320;  Thurston,  232  U.  S.  409  • U.  S,  v.  Berry  4 Fed’ 

V9i  5-  Si'Jo,Gr?7’o201  ! U-S.  v.  Leathers, ^26  Fed. 

Cas,  No.  15581 ; U.  S,  y,  MeBratney,  104  tf,  S,  821 ; U,  S,  t. 
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Martinez,  195  U.  S.  409;  U.  S.  v,  Morrison,  203  Fed.  304: 
U.  S.  v.  Pierson,  145  Fed.  814:  Uto.  45  C.  Cls,  440;  Uro,  40 
C.  Cls.  225 ; While,  4.3  C.  Cls,  200.  Op.  A.  G.  17  ;2U2  : 21 :131. 
/,  J).  Rulings  Memo.  Sol,,  Sept.  12,  1934,  July  13,  1936 ; Memo. 
Sol.  Off.,  Sept.  22,  1936;  Memo.  Sol.,  Sept.  11,  1937,  Sept.  29, 
1937 ; Momd.  Sol.  Off.,  Nov.  23,  1937 ; Op.  Sol.,  June  15,  10SS : 
Memo.  Sol.,  Aug.  27,  1938,  Mar.  28,  1939. 

UTIO  INDIAN  Tit  IU 14  OF  Till!  UINTAH  AND  OURAY  RESER- 
VATION. See  also  UTAH ; UINTAH.  Const.  Jan.  19,  1937. 
Charter  Aug.  10,  1938. 

VENKTIE,  NATIVE  VILLAGE  OF  ( ATHAPASCAN ) . See 
also  ALASKA.  Const.  Jan.  20,  1940.  Charter  Jan.  25,  1940. 
VERDE  RIVER.  VALLEY  (MOHAVE  APACHE).  See  also 
ARIZONA;  CAMP  MoDOWELL.  Approp.  St.  83:1  SO. 
VERMILLION  LAKE.  See  MINNESOTA;  CHIPPEWA. 
VOLCAN  INDIAN  RESERVATION.  See  also  CALIFORNIA; 
MISSION.  Approp.  St.  41 :4G8. 

WABASH.  See  also  ILLINOIS;  INDIANA.  Spec.  St.  2:277, 
343. 

WALAPAI  RESERVATION.  See  also  ARIZONA:  HUALAPAT. 

Spec.  St.  43  :<J54.  Priv.  St.  47  :1703. 

WALES,  NATIVE  VILLAGE  OF  (ESKIMO).  See  also 
ALASKA.  Const.  July  29,  1939.  Charter  July  29.  1930. 
WALKER  RIVER  PAIUTE  TRIBE.  See  also  NEVADA; 
PAH-UTES  (PAIUTE).  Spec.  St.  32:744  ; 45 :100.  Approp. 
St.  20:63,  295  ; 21:114,  485;  23:76;  24:449  ; 25:217,  980; 
20:336,  9S9 ; 28:870;  29:321;  30:052,  924,  1214  ; 31:1058; 
32:552,  240,  082  ; 38:180,  1048;  34:325  ; 30:8,  781;  30:209; 
40 :561  ; 41 :3,  40S,  1225 ; 42 :552,  1174  ; 43  :390,  1141 ; 44  :4D3, 
934 : 45 :2U0,  1502 ; 46 :279,  1115 ; 47 :91 ; 48 :302  ; 49  :176,  1757 ; 
50:534  ; 52:291.  Casas  XJ.  S.  v.  Walker,  104  F.  2d  334. 
I.  D.  Rulings  Op.  Sol.,  Feb.  D,  1935.  Const.  Mar,  26,  1937. 
Charter  May  8,  1937, 

WALLA  WALLA.  See  also  OREGON:  CAYUSE;  UMATILLA. 
Spec.  St.  25 :47.  Approp.  St.  12 :4,  221,  512,  774 ; 13  :161,  541 ; 
14:255,  402 ; 15:198  ; 16:13,  335,  544:  17:105,  437;  18:146, 
420;  19:170;  20:0)3,  205  ; 21:114,  271,  485  ; 22:68,  433  ; 23  :70, 
362;  24:449  ; 25:217,  9S0 ; 20:330,  989;  27:120,  612;  28:280, 
870  ; 29:821;  30:62,  571,  924  ; 31:221,  280,  1058  ; 32:240,  982; 
33 :1S9, 1048 ; 34 :325,  1015  ; 35 :70,  781 ; 30  -269 ; 37  ;518 ; 38 :77. 
Treaties  12:943,  051,  957.  Oases  Btmlfer,  166  Fed.  S46 ; Hy- 
Tu-Tse-M il-Kin,  194  U.  S.  401;  Morrisett,  132  Fed.  801;  Seu- 
fert,  249  U.  S.  184  ; Smith,  132  Fed.  889;  U.  S.  v,  Barnhart, 
17  Fed.  579 ; U.  S.  v,  Brldlomuil,  7 Fed,  804 ; U.  S.  v.  Brook- 
field, 24  F.  Supp,  712;  U.  S,  v.  Motlock,  26  Fed.  Cas.  No. 
15744;  Ya-kont-sa,  262  Fed.  398. 

WAPAGHKONETTA  RESERVATION  (SHAWNEE  VILLAGE 
IN  OHIO,  1793-1831 ) , See  also  OHIO;  SHAWNEES. 
Priv.  St.  6 :630, 

WARM  SPRINGS.  See  also  OREGON:  CONFEDERATED 

TRIBES  OF  THE  WARM  SPRINGS  RESERVATION; 
PAIUTE ; MIDDLE  OREGON.  Gov.  Put).  64  Cong.,  1 sesa, 
S.  Rep.  702.  Spec.  St.  28:86.  Approp.  St.  26:336;  35:70; 
37:518,  593;  38:582;  80:123,  801,  069  ; 41:3,  408,  1225; 
42 ,1174 ; 43  :390,  701,  1141,  1313  ; 44  :034  ; 45  :1562  ; 40  :2?9, 
1115;  40:1757;  52:201,  Priv.  St  85:1404.  Cases  TJ.  S.  v. 
Earl,  17  Fed.  75;  U.  S.  v.  Osborne,  2 Fed.  38.  I.  D.  Rulings 
Memo,  of  Counsel,  Ind,  Oil’.,  Dec,  4,  1081 ; Memo.  Sol.  Off., 
Jan.  23,  1932,  Feb.  15,  1932.  Const.  Feb.  14.  1938.  Charier 
Mar.  31,  1038. 

WASHINGTON.  See  also  CHEHALIS  RESERVATION;  CHI- 
NOOK;  CHO-BAH-AH-BISH;  CLALLAM;  COLUMBIA; 
COLVILLE;  COWLITZ;  B’WAMISH  ; GREEN  RIVER; 
HOH;  IIUMPTULIPS ; KALISPEL;  KALIS  PEL  INDIAN 
COMMUNITY  OF  THE  KALISPEL  RESERVATION ; KI- 
KIALLUS;  LUMMI;  MAKAH  TRIBE  OF  THE  MAKAH 
INDIAN  RESERVATION ; MUCKLESHOOT  INDIAN 
TRIBE  OF  THE  MUCKLESHOOT  RESERVATION  ; NEAH 
BAY;  NISQUALLY  RESERVATION;  NOOKSACK  ; OAKI- 
NAKASB  ; OKANAGAN  : OZETTE  RESERVATION  ; PORT 
GAMBLE  INDIAN  COMMUNITY : PORT  MADISON 

RESERVATION;  PUGET  SOUND;  PUYALLUP  TRIBE; 
QUILEHUTE  TRIBE  ; QUINAIELT  AND  QUILLEHUTE  ; 
SAMISH;  SHOALWATER  OR  GEORGETOWN  RESER 
VATION;  SKAGIT;  S’KLALLAM ; SKOICOMISH  INDIAN 
TRIBE  OF  THE  SKOKOMISH  INDIAN  RESERVATION : 
SNOHOMISH;  SNOQUALMIE ; SPOKANE  RESERVA- 
TION; SQUAXIN  ISLAND  RESERVATION:  SQUAXON; 
STELLAQUAMISH ; SUATTLE;  SUQUAMISH ; SWINO- 
MISH  TRIBAL  COMMUNITY;  TAHOLAH:  TULALIP 
TRIBE;  WALLA  WALLA;  WENATCHEE;  WENATSHA- 
PAMA;  WHITLEY  ISLAND;  WILLAPAH;  YAKIMA. 
Approp.  St.  10  ;315 ; 11  ;1Q9,  829,  888 ; 12 :221  • 15 :198 ; 16  ;13, 
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544;  17:165,  437;  18:146,  420;  10:176,  271;  20:03,  295; 
21:114.  485 ; 22:483;  2S;S70.  Priv.  St.  35:1204,  1219,  1375, 
13S9,  1406,  1431,  1446,  1573,  16C6 ; 38  :1751,  1752,  1753,  1760, 
1762,  1806,  1S07,  1815,  1816,  1843,  1859,  1984,  2000,  2099; 
37:1030;  38:1337;  30:1533;  40:1484,  I486,  1489,  1536; 
41  ;1590 ; 42  :171S.  Treaties  12  :927,  033,  957,  075. 

WASHOE  TRIBE.  See  also  NEVADA  ; CALIFORNIA.  Const. 

Jan.  -4,  1936.  Charter  Feb.  27,  1937. 

WEA  (MIAMI-PEOKLV).  See  also  ILLINOIS;  INDIANA; 
KANSAS;  CONFEDERATED  PEORIA;  KASKASKIAS; 
PEORIAS;  PIANKESHAWS;  QUAPAWS.  Texts  Hilliard, 
LX;  Mnnypenuy,  OIW.  Per.  Canfield,  16  Am.  L,  Rev.  21. 
Spcn.  St.  *3:308.  319,  783  ; 4:504;  10:704;  12:580;  17:651; 
2S:5S0.  Approp.  St.  1:400  ; 2:607;  3:517;  4:526,  616,  636, 
CS2,  780;  5:36,' 153,  2fl8,  323,  402,  417,  493,  704,  706  ; 9:20, 
252,  3S2,  544,  574;  10:41,  226,  315,  570;  12:774;  13:101; 
17  : 122 ; 21  :435  ; 25 :565,  505  ; 26 :9S9 ; 2S  :424,  Treaties  7 :49, 
74,  91,  116,  145,  ISO,  209;  8:116;  10:1082;  10:513.  Coses 
Bowling  v.  U.  S„  233  U.  S.  528;  Citizen  v.  U.  S„  20  C.  Cls., 
323,  Kansas,  5 Wall.  737;  Okla.  K,  & M.,  249  Fed.  592;  Rich- 
ardvillc,  28  Fed.  52;  U.  S.  v.  Bowling,  250  U.  S.  4S4 ; U.  S.  v. 
Brindle,  110  U.  S.  688;  U.  3.  v.  Rundell,  181  Fed.  887.  Op. 
A.  G.  6:058;  10:253:  19:115, 

WEEMINUCHE  (WIMINUCHE  UTESL  See  also  TABEGUA- 
CHE,  M UAOIIE,  CAPOTE,  WEEMINUCHE,  YAMPA, 
GRAND  RIVER  AND  UINTAH  BANDS  OF  UTES.  Spec. 
St.  28  :077.  Treaties  15  ,619, 

WENATSIIAPAMA.  See  also  COLVILLE;  WASHINGTON; 

WENATCHEE,  Approp.  St.  28 :280. 

WENATCHEE,  See  also  WENATSIIAPAMA;  COLVILLE; 

WASHINGTON.  Approp.  St.  33:189. 

WHITE  EARTH  RESERVATION.  See  also  MINNESOTA; 
CHIPPEWA.  Spec.  St.  25:647,  600.  1010  : 28:112;  33:530; 
35 :1C20 ; 30 :330  - 40 :7S5.  Approp.  St.  17 .165 ; 19 :271 ; 20 :03, 
295  ; 21:114,  4S5;  22:433;  23  :302  ; 24:440;  25:080  : 20:336, 
989;  27:012  - 28:280,  870  ; 30:62,  571,  024;  32:982;  34:1015; 
36:209  ; 37:518;  38:77;  40:561,  Priv.  St.  38:1308.  Oases 
Chippewa.  301  U.  S.  358  ; Fairbanks,  223  U.  S.  215 ; G ravelin, 
253  Fed.  549  ■ U.  S.  v.  Park  Land  Co„  188  Fed.  3S3 ; U.  S.  v. 
Stone,  10  Fed.  S07.  L.  D.  Memo.  (D.  J.)  5:492,  /.  D,  Rul- 
ings Sol.  Letter,  July  19,  1934. 

WHITE  MOUNTAIN,  NATIVE  VILLAGE  OF.  See  also 
ALASKA;  ESKIMO.  Const.  Nov.  25,  1039,  Charter  Nov. 
25,  1039. 

WHITE  MOUNTAIN  APACHE  TRIBE.  See  also  ARIZONA; 
APACHE;  FORT  APACHE.  Spec.  St.  31:952  ; 45:1344, 
Approp.  Si.  23:70.  Cases  U.  S,  v,  Tadish,  211  Fed,  490; 
U.  S.  v.  Wight  man,  230  Fed.  277.  Const,  Aug.  20,  1038. 
WHITE  OAK  POINT.  See  MINNESOTA:  CHIPPEWA, 
WHITE  RIVER  INDIANS,  See  also  UTAH ; COLORADO  IN- 
DIANS ; UINTAH  ; UTAH  INDIANS  IN  TERRITORY  OF 
NEW  MEXICO;  UTE.  Approp.  St.  23:70  ; 47:15;  48:1021. 
Oases  Dwamish  Inds.  v.  U,  S,,  79  C.  Cls,  530, 

WHITLEY  (WHIDL5Y)  ISLAND.  See  also  WASHINGTON; 

DWAMISH.  Cases  Dwamish  Inds.  v,  U.  S„  79  O.  Cls,  530. 
WICHITA.  See  also  CADDO;  WICHITA  AND  OTHER  AF- 
FILIATED BANDS;  TEXAS;  TAH-WAHCARRO.  Spec. 
St.  22:7;  20:529;  32:63  ; 43:860  : 47:74,  87  ; 48:501.  Ap. 
prop.  St.  11:109;  12:44,  221,  512,  774;  13:161 ; 15:198:  16:13, 
544 ; 20 :410 ; 21  ;67,  414  ; 22  :68  ; 26 :504 ; 28 :876 ; 30 :105,  652 ; 
31 :101 0 - 32 :24  5 ; 33  :189 ; 34 :325 ; 36 :269  ; 38 :77.  582  ■ 39 :123, 
009 ; 40 :561 ; 41 :3,  408, 1220  ; 42 :552,.1174 ; 43  :390,  704, 1141, 
1313;  45:1023  ; 48:984  ; 49:1097,  Treaties  7:474,  533,  844; 
11 :6U.  Cases  Board,  87  F.  2d  55 ; Campbell,  44  C.  Cls,  48S ; 
Johnson,  2S3  Fed.  954;  U,  S.  v.  Choctaw  Nation,  179  U,  S. 
494  - U.  S,  v.  Loving,  34  Fed,  715 ; U.  S.  ex  rel.  West,  205 
U.  S.  SO.  L.  D.  Memo.  (D.  J.)  4:641. 

VVICHITAS  AND  OTHER  AFFILIATED  BANDS.  See  also 
OKLAHOMA;  TEXAS;  APACHE,  ARAPAHOE,  CHEY- 
ENNE, KIOWA,  COMANCHE,  WICHITA ; ARAPAHOE, 
CHEYENNE.  KIOWA,  COMANCHE,  WICHITA ; KIOWA ; 
KIOWA,  APACHE,  COMANCHE,  WICHITA.  Spec.  St. 
31 :1093.  Approp.  St.  12  ‘512,  774  ; 13 :161,  541 ; 14 :2S5.  492 ; 
15:198;  16:835,  544;  17:165,  437;  18:133,  140,  420;  19:176, 
271;  20:63.  295  ; 21 :1 14  ; 41 :485. 

WILD  INDIANS  OF  THE  PRAIRIE.  See  also  COLORADO; 
KANSAS ; MONTANA ; NEBRASKA ; OKLAHOMA ; 
TEXAS.  Approp.  St.  9 ;2Q,  40,  570. 

WILD  RICE  LAKE  INDIAN  RESERVATION  (CHIPPEWA), 
See  also  MINNESOTA;  CHIPPEWA,  Spec.  St.  49:496, 
WILLAMETTE  VALLEY  INDIANS.  See  also  OREGON ; 

GRAND  RONDE.  Treaties  10 :1143, 

WILLAPAH.  See  also  WASHINGTON ; GEORGETOWN ; 
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SHOALWATER  OR  GEORGETOWN,  Cases  U.  S.  ex  rel, 
Charley,  62  F.  2d  955. 

WIND  RIVER  RESERVATION.  See  also  WYOMING ; ARAP- 
AHOE; ARAPAHOE  AND  SHOSHONE;  SHOSHONE: 
SHOSHONE  (WIND  RIVER)  RESERVATION;  SHO- 
SHONE AND  ARAPAHOE.  Spec.  SI.  34  :849 ; 37  :01 ; SO  :341, 
510-  46:430.  Approp.  St.  25:217;  34:325;  35:70;  30:269; 
42  :1U2  ; 43 :33  ; 45 :200  ; 46 :10G4.  Priv.  St.  30 :1301 ; 42  ;150l. 
Cases  Wadsworth.  148  Fed.  771.  Op.  A.  O.  25:524  ; 33:25. 
I.  D.  Rulings  4!)  L.  D.  370,  Dee.  15.  1922. 

WINNEBAGO  TRIBE  OF  NEBRASKA.  See  also  NEBRAS- 
KA: WISCONSIN:  OMAHA;  CHIPPEWAS ; FOX;  ME- 
NOMINEE; POTAWATOMIE;  SAC;  WINNEBAGO  AND 
POTAWATOMIE.  Tents  Manypenny,  OIW.  Per.  Gates,  21 
Am.  J.  Soe.  Set.  112;  Janies,  12  J.  H.  Univ.  Studies  407. 
Spec.  St.  4:302,  445,  404,  729  ; 0:55,  430,  570;  11 :122;  12:028, 
058  ; 21:315;  25:240  ; 26:009;  28:00,  679;  30:344,  012; 
32:183  ; 36:873,  877:  37:187;  38:1138  ; 39:805;  43:138.  1114; 
45:1027.  Approp.  St.  4:352,  361,  390,  894,  403,  SOS.  532,  026, 
610,  636,  682,  705,  780  ; 5:36.  73,  158,  298,  323,  402,  417,  493, 
704,  766  ; 9:20,  132,  252,  382,  544,  574;  10:15,  41,  150,  226,  306, 
315,  643,  686;  11:65,  160,  273,  329,  388,  450;  12:44,  221,  512, 
774 ; 13 :161,  541 ; 14  -255,  492 : IS  ;108 : 16  *,13.  835,  544  ; 17 :1G5, 
437:  18:27,  146,  420;  10:176,  271;  20:83,  IDS;  21:114,  4S5; 
22:08,  433,  003  ; 23:76,  302  ; 24:449,  25:217,  930  - 20:336,  989; 
27:5,  120,  612;  28 :2S6,  876;  20:321;  80:62,  105,  571,  924; 
SI  :221, 1058  : 82 :24o.  082 ; 88  :1S0,  1048  ; 34 :325,  1015  ; 35  :70, 
781 ; 36 :118,  209 ; 39  :123  ; 41:3,  408, 1 225 ; 42  :327,  552 ; 43  :390  ; 
44  ;453,  Priv.  St.  6 ;790.  792 ; 11 :530 ; 12  :S73,  S83 ; 28 :101s. 
Treaties  7:144,  272,  30:-;  815,  323,  342,  370,  544,  550,  591; 
9:878,052,  955;  10:1172-12:1101;  14  :GG7,  671,  C uses  Bock, 
65  Fed,  30:  Chase,  238  Fed,  887;  Olay,  282  Fed.  208;  Elk, 
112  U.  S.  94  • In  re  Lincoln,  202  U.  S.  178 ; King,  111  Fed. 
800;  Lane,  241  U.  S.  201;  Larkin,  276  U.  S.  431;  Lemmon, 
106  Fed.  600 : McClure,  19  C.  Cls.  198;  MicUadiet,  258  U,  S. 
609;  N.  Y.,  170  U.  S.  1;  Pilgrim,  69  Fed.  895;  Rainbow,  101 
Fed,  835 ; Schwesnn,  31  C,  Cls.  192 ; U.  S.  v.  Ashford,  99  F, 
2d  040;  U.  S.  v.  Corp.,  101  K.  2d  150;  U S.  v Flournoy,  00 
Fed.  886;  U.  S.  v.  Flournoy,  71  Fed.  576;  U.  R v Henimer, 
241  U.  S.  379 ; U.  S.  y.  Holliday,  3 Wall.  407 ; U.  S.  v.  Mull  in, 
71  Fed  082;  U.  S,  V,  Saunders,  96  Fed,  208  Op.  A.  O.  3:471, 
B84 ; 18:141;  19:161.  L.  D.  Memo  { D , J.)  2:368.  I.  D.  Rul- 
ings 3 L.  D.  580,  June  4,  1880;  27  L.  D,  390,  Sept.  14,  1898; 
Memo,  Sol.,  Apr.  14,  1038,  Mar.  11.  1039. 

WINNEBAGO  AND  POTAWATOMIE.  See  also  POTAWATO- 
MIE; WINNEBAGO;  WISCONSIN;  NEBRASKA.  Ap- 
prop. St.  13  :B41 ; 14 :255 ; 17  :165. 

WINNEBAGOSHISH  (CHIPPEWA).  See  also  MINNESOTA; 
CHIPPEWA.  Spec.  St.  28  ;4S9, 

WINNEMUeCA  INDIAN  COLONY,  See  also  NEVADA; 

PAIUTE  • SHOSHONE.  Spec.  St.  45 :61S, 

WISCONSIN,  See  also  MICHIGAN;  MINNESOTA;  BAD 
RIVER  BAND  OF  CHIPPEWA  INDIANS:  BROTHER- 
TOWN  RESERVATION;  CHIPPEWA  - FLAMBEAU  ; FOR- 
EST COUNTY  POTAWATOMIE  COMMUNITY,  WISCON- 
SIN ; LA  POINTE ; LAC  COURT  D’OREILLE  RESERVA- 
TION; LAC  DU  FLAMBEAU  BAND  OF  LAKE  SUPERIOR 
CHIPPEWA  INDIANS;  MENOMINEE;  MOLE  LAKE: 
MUNSEE;  MUNSEE  AND  DELAWARE  - ONEIDA  TRIBE 
OF  INDIANS:  RED  CLIFF  BAND  OF  LAKE  SUPERIOR 
CHIPPEWA  INDIANS:  SDK  A OGON  CHIPPEWA  COM- 
MUNITY; STOCKBRIDGE  AND  MUNSEE;  ST.  CROIX 
WINNEBAGO.  Approp.  St.  11  :G5,  388  ; 17 :106,  437  ; IS  :I46, 
420 ; 19  -176,  271 ; 20 :63.  298  ; 21 :114,  485. 

WYANDOTTE,  See  also  KANSAS;  OKLAHOMA;  DELA- 
WARE; QTJAPAW;  MUNSEE;  WYANDOTTE,  MUNSEE 
AND  DELEWARE;  WYANDOTTE  TRIBE  OF  OKLA- 
HOMA. Teats  Manypenny,  OIW,  Spec.  Si.  2 :527  ; 3 :308, 
319 ; 4:76;  5 -624  ; 9 :837 ; 570 ; 10 :15  ; 14 :809  ; 21:511;  33  :510 ; 
37:668  ; 48:501,  1184;  48:894.  Approp.  St.  1:460;  2:407, 
467 ; 4:526.  528,  532,  616,  677,  882,  780  ; 6:36,  158,  298, 
323,  402,  417,  453,  493,  B76,  704,  766;  9:20,  132,  252,  382, 
544,  574;  10-41,  226,  315,  043,  686:  11:65,  169;  IQ  :13 ; 17  ;122, 
165;  21:414;  26:286,  989  ; 28:876:  29:321;  30:62-  34:325: 
SB  :844 ; 41 :3  • 48  :984 ; 49 :176.  Priv.  St.  6 -.936 ; 9 :.074,  675, 
708 ; 10 :831 ; 30  :1573  ; 44 :160D  ; 47 :1602.  Treaties  Archiyes 
No.  44:  7:16.  28,  49,  77,  105,  112.  118,  131,  160.  178.  320.  355. 
364,  502  ; 8:116;  9:087;  10:1159;  11-581;  12:1129;  15:513. 
Cases  Conley,  216  U.  S.  84 ; Elk,  112  U.  S.  94 ; Hicks,  12  Fed 
Cas.  No,  6458:  Gray,  10  Fed.  Cns.  No.  5714;  Knrrnlio,  14 
Fed.  Cns.  No.  7614;  Schrimpseber,  183  U.  S,  290-  Staley,  36 
F.  2d  91;  U.  S.  v.  Cisna.  25  Fed.  Cns.  No.  1479;  U.  S.  v. 
Osborn,  2 Fed.  68.  Op.  A.  <7.  3 :458 ; 6:2;  9:45;  11  -197, 


WYANDOTTE  TRIBE  OF  OKLAHOMA.  See  also  OKLA- 
HOMA ; WYANDOTTE.  Const.  July  24,  1037.  Charter 
Oct.  30,  1937. 

WYANDOTTE,  MUNSEE  AND  DELEWARE.  See  also  MUN- 
SEE AND  DELAWARE.  Approp.  St.  4:610,  682,  7SQ;  5:36, 
158,  298,  323,  402,  417,  403. 

WYOMING.  See  also  ARAPAHOE;  SHOSHONES,  BAN- 
NOCKS AND  OTHER  BANDS  IN  IDAHO  AND  SOUTH- 
EASTERN OREGON;  SHOSHONE;  WIND  RIVER.  Ap- 
prop. St.  17:165,  437;  18:140,  430;  19:170,  271;  20:63,  295; 
21 :114,  485, 

YAGA  CREEK  (YAGER  CREEK).  See  also  CALIFORNIA; 

IIOOPA  (IIUPA)  VALLEY.  Cases  Painter.  33  G.  Cls.  114. 
YABOOSKIN  (YAHUSKIN).  See  also  OREGON;  KLA- 
MATH, MODOC  AND  YAHOOSKIN;  SNAKE.  Cases  Ore- 
gon. 202  U.  S.  60. 

YAKIMA.  See  also  WASHINGTON.  Per.  Dixon,  23  Case  & 
Com,  712;  Gates,  21  Am,  .J.  Soc,  Sci,  112,  Gov.  Pub.  76 
Cong.,  1 sess.,  Hearings,  S,  Comm.  Ind.  Aff.,  S,  773 ; 76 
Cong.,  1 sess.,  H,  Rep,  749.  Speo.  St,  26:601;  28:118; 
33:595;  34:53;  35:49;  86:348;  42:595  ; 44:768;  49:330; 
60 :210  ; 52  :80.  Approp.  St,  12  :4,  44,  221,  512,  774  ; 13  -161, 
541;  14:255,  492;  15.-108;  10:13,  385,  544;  17:165,  437; 
18:146,  420;  19:176,  271;  20:63,  105-  21:114,  485:  22:68, 
257,  488;  23  ;70,  362;  24:449;  25:217,  980  : 26:336,  989; 
27-120,  612;  28:286,  870;  29:321;  30:62,  105,  571,  924; 
31:221,  2S0,  105S;  32:245,  082  ; 38:1048;  34:265,  325,  1015; 
35:70,  478,  7S1;  30-202,  269;  37:518,  595;  38:77,  582;  39:14, 
123,  801,  969  ; 40:105,  561;  41:3,  163,  408,  874,  1015,  1156, 
1225,  1307;  42:29,  552,  1154,  1174,  1527  ; 43:390,  704,  1141, 
1313;  44:161,  453,  934,  1250;  45:200,  1562;  46:279,  860, 
1115 ; 47  -.91,  820,  1602  • 48  -362 ; 49  -176,  1757  ; 50  :564 ; 52  :291. 
Priv.  St.  35:1406,  Treaties  12:951.  Cases  La  Clair,  184 
Fed.  128;  Mitchell,  22  F.  2d  771-  National,  147  Fed.  87; 
Northern,  227  U,  S.  355;  Seufert,  249  U.  S,  194;  Seiifert, 
193  Fed.  200;  U.  S.  v.  Brookfield,  24  F.  Supp.  712;  U.  S.  y. 
Dooley,  151  Fed,  097;  U.  S.  y.  First,  282  Fed.  330;  U.  S,  V. 
Hadley,  09  Fed.  437 ; U.  S.  v.  Hoyt,  167  Fed.  301 ; U.  S.  v. 
Inaba,  291  Fed.  416;  U.  S.  v.  Seufert,  252  Fed,  51:  U,  S, 
v.  Snlton,  215  U.  S.  201;  U,  S.  v.  Winans,  198  U,  S.  371; 
U,  S.  v.  Yakima,  274  Fed.  115;  Yohowan,  291  Fed,  425. 
L.  D,  Memo  ( O.  J.)  13:472,  481,  492.  I.  D.  Rulings  Letter 
of  Comm'r  to  Sen.  Seldon  P.  Spencer,  Sept.  5,  1922;  Op. 
Sol..  June  7,  1929,  May  23,  1930;  Memo.  Ind.  Off.,  June  12, 
1933;  Op.,  Sol.  Apr.  5,  1984;  Memo.  Sol,,  June  15,  1937, 
Get.  7,  1938. 

YAMPA  (UTE).  See  also  UTAH;  TABBGUACHE,  MUACHE, 
CAPOTE,  WEEMINUCHB,  YAMPA.  GRAND  RIVER  AND 
UINTAH  BANDS  OF  UTES ; UINTAH;  UTE.  Treaties 
35:619. 

YANCTON  (YANKTON  SIOUX).  See  also  OMAHA;  PAW- 
NEE; ROSEBUD:  SIOUX;  YANCTON  SANTEE;  YANC- 
TONAIS.  Spoo.  St.  47:800.  Approp.  St.  5:1B8;  30:62; 
32:982-  35:781;  42:552.  Priv.  St.  34:1768. 

YANCTON  AND  SANTEE.  See  also  YANCTON;  SANTEE- 
SIOUX;  SIOUX.  Approp.  Si.  4:616,  082,  780  ; 5:30,  IBS, 
298,  402,  417,  403,  704,  766  ; 9 :20,  182,  252. 

YANCT’ONAIS  (YANETONAI),  See  also  YANCTON;  SIOUX. 
Spec.  St.  19  :234. 

YAVAPAI.  See  also  ARIZONA;  TRUXTON  CANYON.  Speo, 
St.  49:332.  Cases  Luke,  35  C.  Cls.  15. 

YAVAPAI-APACHE  INDIAN  COMMUNITY.  See  ARIZONA; 

TRUXTON  CANYON.  Canrt.  Feb,  12,  2937. 

YERTNGTON  PAIUTE  TRIBE  OF  THE  STATE  OF  NEVADA. 
See  also  NEVADA ; PAIUTE.  Const.  Jan.  4, 1937,  Charier 
Apr.  10,  1987. 

YOMBA  SHOSHONE  TRTEE.  See  also  NEVADA;  SHO- 
SHONE. Const.  Dee.  20,  1939.  Charter  Dee.  23,  1039. 
YUMA.  See  Man  ARIZONA ; CALIFORNIA ; APACHE  ; FORT 
YUMA  : QUECHAN.  Spec.  St,  26  :7(M  ; 27  :420,  456 ; 36  :S29, 
870  ; 44:776;  45:1321.  Approp.  St.  28:286;  33:189  - 35:70; 
37:518;  38:77,  582;  89:128,  969  ; 40:561;  41:408,  1225; 
42  :552.  1174  ; 43  :390,  1141 ; 44 :4S3,  934 ; 40  :2Q0,  1562 ; 
47:820;  48:302:  49:170,  1757;  50:564;  52:291.  Cases 

Jaeger,  27  C,  Cls,  278 : Jaeger,  29  C.  Cls.  172 ; Jaeger,  83  C. 
Cls.  214;  Luke,  35  C.  Cls.  15.  7.  D.  Rulings  Op.  Sol., 

Nov.  25,  1933;  Memo,  by  Imperial  Irrigation  District  At- 
torney. Oct.  II,  1935 : Op.  Sol.,  Jnn.  8.  1936. 

ZIA  PUEBLO.  See  NEW  MEXICO;  PUEBLO. 

ZUNI.  See  also  NEW  MEXICO  ; PUEBLO.  Spec.  St.  45 :50l ; 
49:398.  Approp.  St.  22:68  : 35:781:  41:408,  1225  ; 42:552, 
1174;  43:1141;  44:453,  934;  45:200,  883,  1062  ; 48:1115; 
47:91,  525,  820  ; 48:862  ; 49:176.  Priv.  St.  48:1465. 


annotated  table  of  statutes  and  treaties 
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1 Mt,  4D;  Aug.  7,  USD;  C,  7— An  Act  to  establish  an  Executive 
Department,  to  be  denominated  the  Department  of  War. 
Bee.  i — R.  S,  161,  214,  210;  See.  2— R.  S.  217;  Bee.  4— It.  S. 
217. 

1 St.  50 ; Aug,  7,  17S0 ; C.  S — An  Act  to  provide  for  the  Govern- 
ment of  the  Territory  Northwest  of  the  river  Ohio,2 
1 St.  G4;  Aug.  20,  1780;  C.  10— An  Act  providing  for  the  Ex- 
penses which  may  attend  Negotiations  or  Treaties  with  the 
Indian  Tribes,  and  the  appointment  of  Commissioners  lor 
managing  the  same,®  ^ , 

1 St,  07;  Sept.  11,  17S9;  C.  13 — An  Act  for  establishing  the  Sab 
aries  of  the  Executive  Officers  of  Government,  with  their 
Assistants  and  Clerks. 

1 St.  95 ; Sept.  29,  1789 ; C,  25— An  Act  to  recognize  and  adapt 
to  the  Constitution  of  the  United  States  the  establishment 
of  the  Troops  raised  under  the  Resolves  of  the  United  States 
in  Congress  assembled,  and  for  other  purposes  therein 
mentioned. 

1 St  101;  Mar,  1,  1700;  C.  2— An  Act  providing  for  the  enumera- 
tion of  the  Inhabitants  of  the  United  States. 

1 St.’ 100;  Apr.  2,  1790;  C,  6— An  Act  to  accept  a cession  of  the 
claims  of  the  state  of  North  Carolina  to  a certain  district 
of  Western  territory.4 

1 St.  112;  Apr,  30,  1790 ; C.  9 — An  Act  for  the  Funishment  of  cer- 
tain crimes  against  the  United  States.®  See.  3 — R-B.  5339, 
See,  0—  It.  S.  5390;  Sec,  7— R.  B.  5341,  5348  ; See,  13— it.  S, 
5348  J Sec.  10 — R.  S,  5356 ; See.  17— ^R,  S.  53o7, 

1 St,  123;  May  2G.  1790;  O,  14 — An  Act  for  the  Government  of 
the  Territory  of  the  United  States,  south  of  the  river  Ohio.® 
1 St.  136;  July  22,  1700;  O,  31 — An  Act  providing  for  holding 
a Treaty  or  Treaties  to  establish  Peace  with  certain  Indian 
tribes/1  _ _ 

1 St,  137 ; July  22,  1790;  C.  33— An  Act  to  regulate  trade  and  in- 
tercourse with  the  Indian  tribes.* * 

1 St.  190;  Feb,  11.  1701;  C.  G — An  Act  making  Appropriations 
for  the  support  of  Government  during  the  year  1701*  and  for 
other  purposes. 

1 St.  225 ; Mar.  3,  1701,  ,T.  Res.  IV,0 

1 St  226;  Dec.  23,  1701;  C,  3— An  Act  making  Appropriations 
for  the  Support  of  Government  for  the  year  1792, 

1 St.  241;  Mar.  5*  1792;  C,  0— An  Act  for  making  further  and 
more  effectual  Provision  for  the  Protection  of  the  Frontiers 
of  the  United  States.30 

1 St.  2G4;  May  2,  1702;  C.  28— An  Act  to  provide  for  calling 
forth  the  Militia  to  execute  tile  laws  of  the  Union,  suppress 
insurrections  and  repel  invasions.11 
1 St.  270 ; May  18.  1702 ; C.  37 — An  Act  making  alterations  in  the 
Treasury  and  War  Departments. 

1 St.  325 ; Feb.  28,  1793 ; C,  18—An  Act  making  Appropriations 
for  the  support  of  Government  for  the  year  1793. 


lotted-  Momo,  gnl.  Fek  2 1035.  _ . _ , 

*SQ.  N.  W.  Ord.  1787.  V,  S,  C,  (1934  ed  ) p,  XX III.  S I St.  123  ; 2 
St  309 4 2 St.  514.  Oiftid*  In  rr  Snli  Qiinh.  31  Fed.  827;  U,  S,  v. 
Douglas,  100  Fed..  482  : Waw-Pe-Man-Qnn,  28  Fed.  4SD, 
s0.  1 St.  136.  Cited.  Leigh  ton,  29  C,  CIS.  28S. 

* gr/m  N.  W.  Ord.  1787-  U.  S.  C.  (19:?4  nd.)  p,  XXIII.  S.  1 St.  123. 
sg  3 Bt.  654.  Cited * Anonymous,  1 Fed.  Cas.  No.  447. 

9 n.  W.  Ofd.  1787.  U S,  C.  (1934  ed)  n.  XXIII  ; 1 St,  50 ; 1 St,  106. 
7 0C,  1 St.  54.  Cited*  Lelffhton.  29  £.  ClR.288. 

* R.  1 St.  329,  4fi9.  0.  9 Sh  984  ; 10  St.  074.  1165,  1172;  11  St,  699 
743:  12  St.  057,  963.  997.  1031.  1037,  3101.  UOj.  1103:  14  St ,647.  607, 
769.  799  ; 15  St.  407  : 19  St.  102  ; 22  St,  131,  302.  603  ; 23  Sf.  69  73.  194, 
478*  24  St.  73,  117.  124,  222.  419.  44G.  509  ; 25  St.  35.  162.  205.  350.  452 
505,  647,  084,  745.  939  ; 26  St.  102.  170,  184.  371,  48B.  B32  705,  *33. 
844:  27  Sh  A.  83,  B3(i.  465  487.  492.  524.  747*.  23  St,  22,  27.  86  229. 
372,  005  ■ 20  St-  13  ! 30  St.  241.  327,  341,  345,  347.  8GG.  810.  844,  914,  1308. 
31  St.  588 : 33  St.  60.  507:  35  St.  1S4.  Cited  * IS  Op.  A.  G.  |35 ; 
Jaeger,  27  C.  Cln.  278:  Jones.  375  U.  S,  1 ; Price,  33  C-  CIb .106 ; IT.  S.  v, 
Blehard,  1 Ariz,  31:  U S.  v.  Dougins,  190.  Fed.  432:  U.  S.  v.  Hunter, 
21  Fed.  615:  U.  S.  v.  Leathers.  26  Fed.  Gas,  No,  15581;  V.  S,  v,  Mc- 
Gowan. 302  IT.  S.  53B.  rev’g  89  F-  2d  201. 

®0.  7 St.  78, 
i°K,  X St.  430. 

&K.  1 St,  424, 


1 St.  329;  Mar.  1,  1703;  C.  19— An  Act  to  regulate  Trade  and  In- 
tercourse with  the  Indian  Tribes.1" 

1 St.  333;  Mar,  2,  1793;  O,  21— Au  Act  making  ah  Appropriation 
to  defray  the  expense  of  a Treaty  with  the  Indians  north- 
west of  the  Ohio,13 

1 St,  346 ; Mar.  21, 1794 ; C.  10— An  Act  making  Appropriations  for 
the  support  of  the  Military  establishment  of  the  United 
States,  for  the  year  1794, 

1 St  419 ; Feb,  23,  1705;  C.  27— An  Act  to  establish  the  Office  of 
Purveyor  of  Public  Supplies, 

1 St.  424 ; Feb,  28,  1705;  O.  36— An  Act  to  provide  for  calling 
forth  the  Militia  to  execute  the  laws  of  the  Union,  suppress 
insurrections,  and  repel  invasions;  and  to  repeal  the  Act 
now  in  force  for  those  purposes,14  See,  1 — R,  S,  1G42,  1654, 
5297. 

1 St.  430;  Mar,  3,  1795;  O.  44— An  Act  for  continuing  and  regu= 
luting  the  military  establishment  of  the  United  'States*  and 
for  repealing  sundry  acts  heretofore  passed  on  that  subject,3* 
1 St,  438;  Mar.  3, 1795;  C.  46— An  Act  making  further  Appropria- 
tions for  the  Military  and  Naval  establishments  and  for  the 
support  of  Government. 

1 St  443 ; Mar,  3,  1795 ; C,  51 — An  Act  making  j)rovisi°n  f°r 
purposes  of  Trade  with  the  Indians, 

1 St.  452;  Apr.  18,  1796;  G,  13 — Ail  Act  for  establishing  Trading 
Houses  with  the  Indian  Tribes,10 
1 St  400;  May  6,  1796;  C.  20— An  Act  making  Appropriations 
for  defraying  the  Expenses  which  may  arise  in  carrying 
into  effect  a Treaty  made  between  the  United  States  and 
certain  Indian  Tribes,  northwest  of  the  river  Ohio,17 
1 St.  464;  May  IS,  1790;  0.  29 — An  Act  providing  for  the  Sale 
of  the  Lands  of  the  United  States,  in  the  territory  northwest 
of  the  river  Ohio,  and  above  the  mouth  of  the  Kentucky 
river.1*  See,  1 — It  S,  2223 ; see.  2— R.  S.  2395, 

1 St.  460 ; May  19,  1790 ; G.  30— An  Act  to  regulate  Trade  and 
Intercourse  with  tho  Indian  Tribes,  and  to  preserve  Peace 
on  the  Frontiers,3* 

1 St,  490;  June  1*  1796;  C.  46— An  Act  regulating  the  grants 
of  hind  appropriated  for  Military  services,  and  for  the 
Society  of  the  United  Brethren,  for  propagating  the  Gospel 
among  the  Heathen.20 

1 St.  493 ; June  1,  1796 ; O,  51—Au  Act  making  Appropriations 
for  the  support  of  the  Military  and  Naval  Establishments 
for  the  year  1706, 

1 St,  498 ; Mar,  3,  1797 ; C.  8 —An  Act  making  Appropriations 
for  flic  support  of  Government*  for  the  year  1797,31 
1 St.  508;  Mnr.  3,  1797;  G-  17 — An  Act  making  Appropriations 
for  the  Military  and  Naval  establishments  for  the  year  1797, 
1 St.  527;  July  5,  1797;  G.  10— An  Act  to  continue  in  force  to 
the  end  of  the  next  session,  certain  acts,  and  parts  of 
acts,  of  limited  duration, 

1 St.  536;  Jan.  in,  1793;  C.  2 — An  Act  making  certain  partial 
appropriations  for  the  year  1798. 

I St,  539;  Feb-  27.  1798*  C.  14 — An  Act  appropriating  a certain 
sum  of  money  to  defray  the  expense  of  holding  a Treaty 
or  Treaties  with  the  Indians, 


l iRff.  1 St  137.  Rp,  1 St  409.  0,  1 St,  743.  Cited*  18  Gp.  A.  G, 

23 r, ; Chinn,  I!  Fed.  Cas,  No.  2684 ; Jones,  175  tJ,  S.  1 1 Leighton,  29  C.  CTs, 
USS  ; Price.  33  C.  Cls.  106  : U.  S.  v.  Blcbard,  1 Arm,  81. 

*30.  1 St.  498, 

M Rfj,  X St.  254. 
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m s:  2 St.'  173,'  207/  283:  3 St.  654,  Cited:  IT.  S.  y.  Douglas,  190 
Fed.  482:  U.  8.  v,  llutta.  No,  1,  256  U-  S.  524  iD-  S.  v.  Hutto,  No.  2, 
25G  U.  R 530;  6 Cong.,  i sess.,  Ex.  Doc.,  Apr.  22,  1800. 
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IK  Bfi.  28  .four.'  Cont,  Cong.  375.  0.  1 St.  490  ; 2 St.  179,  277.  Cited: 

Reynolds,  2 Pet.  417-  ...  , . _ . „ T,  „ . . 

i®  Rt/,  t St.  137.  829.  0.  2 St,  39,  Cited:  1 Op,  A,  G-  65 ; Reynolds, 
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St.  721,  0.  3 St.  749, 
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ANNOTATED  TABLE  OF  STATUTES  AND  TREATIES 


1 St,  549-2  St.  277 


1 St.  ;“49 ; Apr,  7,  1708:  C.  28— An  Act  for  an  amicable  settle- 
ment of  limits  with  the  grate  of  Georgia,  and  anl horizing 
the  establishment  of  a government  in  the  Mississippi 
territory.™ 

1 St.  ijffcj;  June  12,  17PS;  C.  52— An  Act  making  appropriations 
for  rill*  Military  establishment!  for  the  year  17SS;  and  for 
other  purposes.™ 

1 St.  tils  ; Keli.  lit,  1790;  C,  9 — An  Act  appropriating  a certain 
Hum  of  money  to  defray  the  expense  of  holding  a Treaty 
or  Treaties  with  the  Indians. 

1 St.  GTS;  Feb,  25,  1790;  C.  11— An  Act  making  appropriations 
for  defraying  the  expenses  which  may  arise,  in  carrying 
Into  effect  certain  Treaties  between  the  United  States  and 
several  tribes  or  nations  of  Indians.®* 

1 St,  G27 ; Mar,  2,  1709;  C,  22— An  Act  to  regulate  the  collec- 
tion of  duties  on  imports  and  tonnage,55 

1 St.  *17 ; Mar,  2.  1700;  O.  2a — An  Act  making  appropriations 
for  the  support  of  Government  for  the  year  1790. 

1 St.  724;  Mar,  2t  1700;  C.  29 — An  Act  to  amend  the  act  in- 
tituled "An  Act  regulating  the  grants  of  land  appropriated 
for  military  services,  and  for  the  Society  of  the  United 
Brethren,  for  propagating  the  Gospel  among  the  Heathen,” 26 

1 til;  Mar,  2,  1799;  G,  44 — An  Act  making  appropriations 
for  the  support  of  the  Military  Establishment,  for  the 
year  1790. 

1 St.  <43;  Mar,  3,  1799;  C.  40- — An  Act  to  regulate  trade  and 

intercourse  with  the  Indian  tribes,  and  to  preserve  peace 
on  the  frontiers,57 

2 STAT, 

2 St.  6;  Jan.  17,  1SQ0;  C,  0—An  Act  for  the  preservation  of 

peace  with  the  Indian  tribes,"5 

2 St,  11;  Fob.  28,  3800;  G,  12 — An  Act  providing  for  the  Second 
Census  or  enumeration  of  the  Inhabitants  of  the  United 
States, 

2 St.  39;  Apr,  22,  1800;  C,  30— An  Act  supplementary  to  the 
Act  to  regulate  trade  arid  intercourse  with  the  Indian 
Tribes,  and  to  preserve  peace  on  the  Frontiers.™ 

2 St,  5S ; May  7,  1800;  C,  41- — An  Act  to  divide  the  territory 
of  the  United  States  northwest  of  the  Ohio,  into  two  Sepa- 
rate governments.^ 

2 St,  60*  May  10,  180GU  C.  48— -An  Act  making  appropriations 
for  the  Military  Establishment  of  the  United  States,  in 
the  year  1500, 


2 St,  173;  Apr,  30,  1802;  C.  39— An  Act  to  revive  mid  continue 
in  force,  an  act  intituled  "An  Act  for  establishing  trailing 
houses  with  the  Indian  tribes.” n 
2 St.  173 ; Apr.  30,  1302  ; G,  40 — An  Act  to  enable  ihe  people  of  the 
Eastern  division  of  the  territory  northwest  of  the  river  Ohio 
to  form  a constitution  and  state  government,  and  for  the 
admission  of  such  state  into  the  Union,  on  an  equal  footing 
with  the  original  States,  and  for  other  purposes.3* 

2 St.  179;  May  1,  1S02 ; C-  44 — An  Act  to  extend  and  continue  in 
force  the  provisions  of  an  act  entituled  "An  act  giving  n 
right  of  pre-emption  to  certain  persons  who  have  contracted 
with  John  Cleves  Symineg  or  bis  associates,  for  lands  lying 
between  the  Miami  rivers,  in  the  territory  northwest  of  the 
Ohio,  and  for  other  purposes.”  37 

2 St.  183  ; May  1, 1802;  G.  46— An  Act  making  appropriations  for 
the  Military  Establishment  of  the  United  States  in  the  year 
1802” 

2 St,  1S9;  May  3,  1802  ^C,  48 — An  Act  further  to  alter  and  estab- 
lish certain  Post  Roads;  and  for  the  more  secure  carriage 
of  the  Mail  of  the  United  States. 

2 SU  207;  Feb.  28,  1803;  C,  14 — An  Act  for  continuing  In  force 
a law,  entituled  “An  act  for  establishing  trading  houses  with 
the  Indian  tribes.”59 

2 St.  210;  Mar,  2, 1803;  C,  19 — An  Act  making  appropriations  for 
the  support  of  Government  for  the  year  1803, 

2 St.  225;  Mar,  3,  1803:  C.  21— An  Act  in  addition  to,  and  in 
modification  of,  the  propositions  contained  in  the  act  enti- 
tuled “An  act  to  enable  the  people  of  the  Eastern  division 
of  the  territory  northwest  of  the  river  Ohio,  to  form  a 
Constitution  and  state  government,  and  for  the  admission 
of  such  state  into  the  Union,  on  an  equal  footing  with  the 
original  States,  and  for  other  purposes.” 46 
2 St.  227  : Mar.  3, 1803 ; C.  24 — An  Act  making  appropriations  for 
the  Military  establishment  of  the  United  States"  in  the  year 
1803. 

2 St,  229;  Mar.  3,  1803;  C,  27 — An  Act  regulating  the  grants  of 
land,  and  providing  for  the  disposal  of  the  lands  of  the 
United  States,  south  of  the  state  of  Tennessee,41 
2 St.  235;  Mar,  3i  1803*  G,  28 — An  Act  concerning  the  Salt 
Springs  on  the  waters  of  the  Wabash  river, 

2 St.  245;  Oct.  31,  1S03;  C.  1— An  Act  to  enable  the  President 
of  the  United  States  to  take  possession  of  the  territories 
ceded  by  France  to  the  United  States,  by  the  treaty  con- 
cluded at  Paris,  on  the  thirtieth  of  April  last;  and  for  the 
temporary  government  thereof,45 


2 St,  82;  May  13,  1800;  C.  62 — An  Act  to  appropriate  a certain 
sum  of  money  to  defray  the  expense  of  holding  a treaty 
or  treaties  with  the  Indians,31 

2 St,  82;  May  13,  1800;  G,  03 — An  Act  directing  the  payment 
of  a detachment  of  the  militia  under  the  command  of  Major 
Thomas  Johnson,  in  the  year  1794. 33 

2 St,  83;  May  13,  1800;  Cl  65^=An  Act  to  authorize  certain 
expenditures,  and  to  make  certain  appropriations  for  the 
year  1800. 

2 St.  85;  May  13,  1800 ; O.  CS^^An  Act  to  make  provision  relative 
to  rations  for  Indians,  and  to  their  visits  to  the  seat  of 
Government,” 

2 St.  87 ; Apr,  16, 1800;  X Res.  V.  respecting  the  Copper  Mines  on 
the  south  side  of  Lake  Superior, 

2 St,  IDS;  Mar,  2,  1801 ; C.  18 — An  Act  making  appropriations  for 
the  Military  establishment  of  the  United  States,  for  the  year 
1801, 

2 St,  139 ; Mar.  30,  1802 ; G.  ^ 18—An  Act  to  regulate  trade  and 
intercourse  with,  the  Indian  tribes,  and  to  preserve  peace  on 
the  frontiers,14 
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St,  332,  383  ; 4 St.  150,  217,  428,  267,  352,  373.  470,  570 ; 5 St,  147 ; 


2 St.  249 ; Feb.  10.  1804 ; C.  11— An  Act  making  appropriations 
for  the  support  of  the  Military  establishment  of  the  United 
States  in  the  year  1804. 

2 St,  264;  Mar,  14,  1804;  Cl  21 — An  Act  making  appropriations 
for  the  support  of  government,  for  the  year  1804, 43 
2 St  274 ; Mar,  23, 1804;  G.  33— An  Act  to  ascertain  the  boundary 
of  the  lands  reserved  by  the  state  of  Virginia,  northwest  of 
the  river  Ohio,  for  the  satisfaction  of  her  officers  and  soldiers 
on  continental  establishment  and  to  limit  the  period  for 
locating  the  said  lands.*4 


2 fit  277 ; Mar.  26, 1804;  C,  3f> — An  Act  making  provision  for  the 
disposal  of  the  public  lends  in  the  Indiana  territory,  and 
for  other  purposes,45 


6 St,  480,  581:  7 St,  68,  195,  215,  217,  601,  Cited-  Thayer,  68  Atl 
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Browning.  6 F 2d  §01  : Cherokee,  5 Pet.  1 ; Chinn,  5 Fed,  Cas,  No.  2684; 
Corrnlitnu.  178  TJ,  S.  280 : Deere.  22  F,  2d  851 ; Ex  P,  Crow  Dog,  109 
TJ,  S.  050:  Holden,  17  Wall.  211;  Hot  Springs,  92  U,  S.  60S;  Janus 
38  F.  2d  431  ; Johnson,  29  C.  Cls.  1 ; Jones.  175  U.  S.  1 ; Leighton,  29  C 
Cls.  288 ; Marks,  161  U.  S,  297  ; Moore,  2 Wye,  g.  overruled  3 Wyo,  432  * 
Morrison,  @ F.  2d  811  ; New  York  ex  rel,  Cutler,  21  How.  368  ; Pino* 
38  C.  CIs,  64  : Prire,  33  C.  Cl*.  106  ; Rex.  53  C.  CIs.  320  ; Seneca  Nation' 
162  U,  8.  283 ; V 8.  v.  Alberty,  24  Fed.  Cas,  No.  14420;  tf.  8.  V 
Bailey,  24  Fed.  Can.  No.  14495  ; TT.  S,  v.  Richard,  1 Ariz,  31  : U g v 
Bnyianrl.  265  Fed,  165*  IT.  S.  v.  Cisna.  25  Fed,  Cas,  No.  14795;  th  8 v" 
Kie.  26  F^d.  Cas.  No.  I5“28n  ; U.  3,  y,  Leathers.  26  Fed.  Cos.  No,  15581  * 
U-  S.  V.  Quiver,  24 1 u.  S,  002;  B.  8.  v.  Sa  Coo-Dn-Cot,  27  Fed,  Cas,  No’ 
10212;  U.  S.  v.  Soveloff.  27  Fed,  Cas.  No.  1G252 ; TT.  S.  Exp.,  191  Fed 
673;  Valk,  22  C,  CIs.  241;  Valk,  29  C.  Cla,  02*  Ward,  17  Wall.  253; 
Worraater,  6 Pet.  515. 


*bX£T,  1 St.  452.  ft.  *J  St.  207,  225,  274,  283, 

” £7-  N,  W.  Ord.  1787,  U.  B,  C,  (1934  e<h)  p.  XXIII, 

17  1 st.  404 ; 2 St.  73,  112. 

2 St.  82, 

7.  1 St-  452-  2 St.  173, 

St  274  N'  W*  °rd’  17S7’  V'  S'  C’  <1934  ed  ) D‘  XXIII;  2 St*  173  S-  2 
« %.'7  St,  73.  Rp.  2 St.  303.  8.  2 St.  324, 

2 St,  241;  8 St.  200.  S,  2 St.  283, 

*3  A rt  2 gg 

„ T Sg’^-  1T8T.  W.  S.  C.  (1934  ed.)  p.  XXIII:  2 St.  178,  225. 

Oited ■ Reynolds.  2 Pet.  417. 

“Sff.  1 St.464;S8t  78;  7 St.  74.  78.  S.  2 St.  348  : 4 St.  180.  Cited: 
Reynolds,  2 Pet.  417, 


2 St,  283-2  St.  6S0 
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2 St.  283;  Mar.  26,  1S04 *  * C.  38 — An  Act  erecting  Louisiana  into 
two  territories,  and  providing  for  the  temporary  government 
thereof.48 

2 St.  291  * Alar,  26,  1804 ; C,  43— An  Act  to  males  further  appro- 
priations for  the  purpose  of  extinguishing  the  Indian  claims. 
2 St  303;  Alar.  27,  3804;  C-  01— An  Act  supplementary  to  the 
act  Intituled,  “An  act  regulating  the  grants  of  land,  and 
providing  for  the  disposal  of  the  lands  of  the  United  States, 
south  of  the  state  of  Tennessee,” 47 
2 St  SOU : Jan.  11, 1805 ; C-  C — An  Act  to  divide  the  Indiana  Ter- 
ritory into  two  separate  governments" 

2 St.  315;  Feb,  14,  1803;  C,  17—. An  Act  making  appropriations 
for  the  support  of  the  Alilitary  establishment  of  the  United 
States,  for  the  year  1800, 

2 St,  324:  Mar,  2.  3805;  C.  20— An  Act  for  ascertaining  and  ad- 
justing the  titles  and  claims  to  land,  within  the  territory  of 
Orleans,  and  the  district  of  Louisiana.40 
2 St.  331  ; Mar.  3.  1805;  C,  31— An  Act  further  providing  for  the 
government  of  the  district  of  Louisiana,^ 

2 St  338;  Afar.  3,  1805;  C,  36— An  Act  making  appropriations  for 
carrying  into  effect  certain  Indian  treaties,  and  for  other 
purposes  of  Indian  trade  and  intercourse, 

2 St.  343 ; Mar.  3,  1805 ; G.  43— An  Act  supplementary  to  the  act 
intituled  “An  act  making  provision  for  the  disposal  of  the 
public  lands  in  the  Indiana  territory*  and  for  other 
purposes.”  01 

2 St.  352;  February  28,  1800;  C,  11— An  Act  extending  the  powers 
of  the  Surveyor- general  to  the  territory  of  Louisiana;  and 
for  other  purposes, 

2 St  381 ; Apr,  18,  1800 : C,  31 — An  Act  to  authorize  the  state  of 
Tennessee  to  issue  grants  and  perfect  titles  to  certain  lands 
therein  described,  and  to  settle  the  claims  to  the  "vacant  and 
unappropriated  lands  within  the  same.63 
2 St,  396;  Apr.  21,  1S0C ; O.  41— All  Act  to  regulate  and  fix  the 
compensation  of  clerks,  and  to  authorize  the  laying  out 
certain  public  roads;  and  for  other  purposes,** 

2 St.  402 ; Apr,  21,  1806 ; C,  48- — An  Act  for  establishing  trading 
houses  with  the  Indian  tribes,6* 

2 St.  407;  Apr,  21,  1806;  G,  53— An  Act  making  appropriations 
for  carrying  into  effect  certain  Indian  treaties, 

2 St.  408  ; Apr,  18,  1806;  0 54— An  Act  making  appropriations  for 
the  support  of  the  Alilitary  establishment  of  the  United 
States,  for  the  year  1806. 

2 St  412;  Jan,  10,  1807;  O,  3— An  Act  making  appropriations  for 
the  support  of  the  Alilitary  establishment  of  the  United 
States,  for  the  year  1807. 

2 St.  424 ; Mar.  2, 1807 ; G,  21— An  Act  to  extend  the  time  for  locat- 
ing Virginia  military  [land]  warrants,  for  returning  sur- 
veys thereon  to  the  office  of  the  Secretary  of  the  department 
of  War}  and  appropriating  lands  for  the  use  of  schools,  in 
the  Virginia  military  reservation,  in  lieu  of  those  heretofore 
appropriated, 

2 St.  432;  Mar.  3, 1807 ; O.  29— An  Act  making  appropriations  for 
the  support  of  Government  during  the  year  1807. 

2 St.  437 ; Mar.  3,  1807 ; C,  34*  An  Act  regulating  the  grants  of 
land  in  the  territory  of  Aliehigan,63 
2 St,  440:  Alar.  8,  1807;  0.  35— An  Act  making  appropriations 
for  carrying  into  effect  a treaty  between  the  United  States 
and  the  Chickasaw  tribe  of  Indians ; and  to  establish  a land- 
office  in  the  Mississippi  territory.67 
2 St.  443 ; Alar,  3,  1807 ; C,  41 — An  Act  making  appropriations 
for  carrying  into  effect  certain  treaties  with  the  Cherokee 
and  Pionkeshaw  tribes  of  Indians,5* 

2 St.  448;  Mar,  3,  1807;  O,  49— An  Act  making  provision  for 
the  disposal  of  the  Public  lands,  situated  between  the 
United  States  military  tract  and  the  Connecticut  reserve, 
and  for  other  purposes,® 

2 St.  455 ; .Tan.  9,  1808 : C,  9 — An  Act  extending  the  right  of 
suffrage  in  the  Mississippi  territory ; and  for  other  purposes. 


2 St,  462;  Feh.  10.  180S;  O,  17 — An  Act  making  appropriations 
for  the  support  of  Government  during  the  year  1808, 

2 St-  4G7;  Feh,  19,  1808;  C.  20—An  Act  making  appropriations 
for  carrying  Into  effect  certain  Indian  Treaties.*0 
2 St.  4G9 ; Feh.  26.  1808 ; O.  24 — An  Act  extending  the  right  of 
suffrage  in  the  Indiana  territory. 

2 St  470;  Alar.  3.  180 8;  G.  27 — An  Act  making  appropriations 
for  the  support  of  the  Military  establishment  of  the  United 
States,  for  the  year  1808. 

2 St,  479;  Alar.  31,  ISOS;  O,  40 — An  Act  concerning  the  sale  of 
the  Lands  of  the  United  States,  and  for  other  purposes" 

2 St.  502-  Apr,  25,  1808;  C.  67— An  Act  supplemental  to  “An  act 
regulating  the  grants  of  land  in  the  territory  of  Michigan."  ai 
2 St  D14;  Feh.  3,  1809;  O.  13— An  Act  for  dividing  the  Indiana 
Territory  into  two  separate  governments." 

2 St  525 ; Feb,  27,  1809 ; C.  IB— An  Act  extending  the  right  of 
suffrage  in  the  Indiana  territory,  and  for  other  purposes. 

2 St  527 ; Feb,  28,  1809 ; O.  23— An  Act  for  the  relief  of  certain 
Alibama  and  Wyandott  Indians.6* 

2 St  544 ; Alar.  3,  1809 ; O,  34 — An  Act  supplemental  to  the  act 
intituled  “An  act  for  establishing  trading  houses  with  the 
Indian  tribes.”  M 

2 St  545  ; Mar,  3,  1809;  C.  36“An  Act  making  appropriations  for 
the  support  of  the  Alilitary  establishment,  and  of  the  Navy  of 
the  United  States,  for  the  year  1809. 

2 St,  548  ; June  15,  1800 ; C,  4 — An  Act  supplementary  to  an  act, 
intitled  “An  Act  making  appropriations  for  carrying  Into 
effect  a treaty  between  the  United  States  and  the  Chickasaw 
tribe  of  Indians;  and  to  establish  a land-office  in  the 
Mississippi  Territory,”  90 

2 St  563 1 Alar.  2,  1810;  C=  15— An  Act  making  appropriations 
for  the  support  of  the  Alilitary  establishment  of  the  United 
States,  for  the  year  1810, 

2 St.  564;  Mar,  2,  1810;  C.  17— An  Act  providing  for  the  third 
census  or  enumeration  of  the  inhabitants  of  the  United 
States. 

2 St.  590;  Apr.  30,  1810;  C.  35 — An  Act  providing  for  the  sale  of 
certain  lands  in  the  Indiana  territory,  and  for  other 
purposes.87 

2 St,  592;  Apr.  30,  1810;  0,  37 — An  Act  regulating  the  Poshoffice 
Establishment. 

2 St.  607 ; May  1,  1810 ; C.  43 — An  Act  making  appropriations  for 
carrying  into  effect  certain  Indian  treaties. 

2 St.  615;  Feb.  6,  1811 ; O.  9 — An  Act  making  appropriations  for 
the  support  of  the  Alilitary  establishment  of  the  United 
States,  for  the  year  1811. 

2 St  641 ; Feh-  20,  1811 ; O,  21 — An  Act  to  enable  the  people  of 
the  Territory  of  Orleans  to  form  a constitution  and  state 
government,  and  for  the  admission  of  such  state  into  the 
Union,  on  au  equal  footing  with  the  original  states,  and  for 
other  purposes,80 

2 St.  643;  Feb.  20,  1811;  G,  22 — An  Act  making  appropriations 
for  the  support  of  Government  for  the  year  1811. 

2 St,  649;  Feb.  25,  1811;  C-  24— An  Act  providing  for  the  sale  of 
a tract  of  land  lying  In  the  state  of  Tennessee,  and  a tract 
in  the  Indiana  territory. 

2 St  049;  Feb.  25,  1811 ; C,  25 — An  Act  providing  for  the  removal 
of  the  land  office  established  at  Nashville,  in  the  state  of 
Tennessee,  and  Canton  in  the  state  of  Ohio  * and  to  authorize 
the  register  and  receiver  of  public  monies  to  superintend  the 
public  sales  of  land  in  the  district  east  of  Pearl  river, 

2 St  652 ; Alar,  2,  1811 ; G.  80— An  Act  for  establishing  trading 
houses  with  the  Indian  tribes.75 

2 St.  659;  Mar,  3,  1811;  C.  38 — An  Act  to  extend  the  right  of 
suffrage  in  the  Indiana  territory,  and  for  other  purposes, 

2 St.  660 ; Mar.  3, 1811 ; C-  41— An  Act  making  appropriations  for 
carrying  into  effect  a treaty  between  the  United  States  and 
the  Great  and  Little  Osage  nations  of  Indians,  concluded  at 


*5  Bo*  1 Bt  452  ; 2 St..  85,  173.  245.  Rp . 2 St.  331,  743.  Cited:  Leigh- 
ton, 29  G.  Cla,  288  \ Hot  Springs,  92  U.  S,  608. 

« Rq.  2 St,  2‘>9,  gee.  8- 

N.  W.  Ord.  1787,  U.  B.  C.  (1934  ed.)  p.  XXIII;  1 St.  50, 

« Sg.  2 St.  229.  see.  10. 

« Rpg.  2 St.  2R3.  Rp.  2 St.  743. 

Si  Eg.  2 St.  277 ; 7 St.  49. 

•a  Cited:  30,  Op,  A.  G,  284. 

7 St.  40, 

w i?,  2 St.  544.  R.  2 St.  6“2,  Cited:  U.  S,  v Hutto,  No,  1,  258  U-  S. 
524 ; U,  3.  v,  Hutto.  No.  2,  256  U,  S.  630, 

65  Eg.  7 St.  87,  91,  93.  95.  96,  _ ^ A _ 

« 8,  2 St.  502  ; 3 St.  42$  ; 10  St.  1082,  Cited:  2 Op,  A,  G-  674. 

*"  89.  E.  2 St,  648, 

s ion. 

*1  575;  10  St,  1048, 


**  Eg.  7 st,  ns.  104. 

Trcajpof  Fnrie,  Feb.  10,  1763;  Treaty  of  Peace,  Sept,  3,  1783; 
2 ^ t'Ord5‘l787.  U.  S-  C,  (1034  ed.)  p,  XXIII;  1 St.  50.  B.  2 

gt  180 

65  Rg.  2 St.  402,  see,  12.  Eg.  2 St.  402.  B.  2 St,  652. 

M Eg.  7 St,  sn  ; 2 St.  440. 

^ Eg,  7 St-  113. 

ego.  7 St.  49.  113,  115,  110,  117, 

*Se.82SSt.2402,  544;  8.  2 St.  688:  3 St,  239.  363,  428  514,  5%  841. 

B.  3 St.  870.  Cited:  U.  S,  v.  Hutto,  No,  1,  256  U.  S.  524  ; U.  S.  v.  Hutto, 
No,  2,  256  U-  S,  530 ; 11  Cong.  2 aesa.,  E*.  poc.t  Apr,  14,  1810. 
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Fort  Clarke,  on  the  tenth  (lay  of  November,  1808,  and  for 
other  purposes.1 *' 

2 St  AGO;  Jan,  ID,  1811 ; J.  Res,  relative  to  the  occupation  of  the 
FI  or  Idas  hv  the  United  States  of  America.- 

■2  St  me  - Mar  3 1811 : G.  47— An  Art  concerning  an  act  to  enable 
'the  President  of  the  United  States,  under  certain  coiitin- 
gen  cues  to  take  possession  of  the  country  lying  east  of  the 
river  Perdido,  and  south  of  the  state  of  Georgia  and  the 
Mississippi  territory,  and  for  other  purposes,  and  the  decla- 
ration accompanying  the  same.73  . . 

2 Bog  - Dec,  12* *  1811 ; G.  3 — An  Act  to  authorize  the  surveying 
and  marking  of  certain  roads,  In  the  state  of  Ohio,  as  con- 
templated by  the  treaty  of  Browns  town  in  the  territory  of 

2 St.^FO.'^Tan.  2.  1812;  C.  11 — An  Act  authorising  the  President 
of  the  United  States  to  raise  certain  companies  of  Bangers 
for  the  protection  of  the  frontier  of  the  United  States. 

2 gt  682 ; Feh.  21,  1812-  G.  26 — An  Act  making  appropriations 
~ for  the  support  of  the  Military  Establishment  of  the  United 
States*  for  the  year  1812,  . 

2 St  GS6;  Feb.  26,  1812;  C,  33— An  Act  making  appropriations 
for  the  support  of  Government  for  the  year  1812.  j* 

o gt  7Q4  * Apr.  10*  1812 ; O,  51— An  Act  for  the  relief  of  the  officers 
and  soldiers  who  served  In  the  late  campaign  on  the  Wabash, 

2 St.  716 ; Apr.  2D,  1812;  G,  68— An  Act  for  the  establishment  of 
a General  Band-Office  In  the  Department  of  the  Treasury. 
See,  1-B,  S,  440,  403, 

2 St  723 ; May  6,  1812 ; G,  77 — An  Act  to  provide  for  designating, 
surveying  and  granting  the  Military  Bounty  Bands,7  * 

2 St.  741 ; May  20,“  1812;  G,  00—  An  Act  to  extend  the  right  of 
suffrage  in  the  Illinois  territory*  and  for  other  purposes. 

2 St.  743;  June  4,  1812;  C.  95— An  Act  providing  for  the  govern- 
ment of  the  territory  of  Missouri . 

2 St  74S ; June  13,  1812;  C.  99— An  Act  making  further  provision 
for  settling  the  claims  to  land  In  the  territory  of  Missouri. 

2 St.  731;  July  6,  1812:  C.  131— An  Act  making  additional  appro- 
priations for  the  Military  Establishment  and  for  the  Indian 
Department  for  the  year  1812.78 

2 St.  822 ; Mar,  3,  ISIS  ; C.  67— An  Act  making  appropriations  for 
the  support  of  the  military  establishment  and  of  the  volunteer 
militia  in  the  actual  service  of  the  United  States,  for  the  year 

ISIS.80  t „ . 

2 St.  820;  Mar.  3,  1813;  C.  61 — An  Act  vesting  in  the  President  of 
the  United  States  the  power  of  retaliation. 


3 ST  AT. 

3 St  104;  Mar,  30,  1814;  C,  25— An  Act  making  appropriations 
for  the  support  of  the  military  establishment  of  the  United 
States,  for  one  year  1814.S1 

3 St.  143  ; Oct.  25, 1814 ; G.  1 — An  Act  further  to  extend  the  right 
of  suffrage,  and  to  increase  the  number  of  members  of  the 
legislative  council  in  the  Mississippi  territory. 

3 gt  201 ; Feb.  4,  1815 ; C,  33— An  Act  attaching  to  the  Canton 
district,  in  the  state  of  Ohio,  the  tract  of  land  lying  between 
the  foot  of  the  rapids  of  the  Miami  of  Lake  Erie,  and  the 
Connecticut  western  reserve.*3 

3 St.  222;  Mar.  3,  1815 ; C,  72— An  Act  making  appropriations  for 
the  support  of  the  military  establishment,  for  the  year  1S15, 

3 St.  228:  Mar.  3, 1815;  C.  88 — An  Act  to  provide  for  ascertaining 
and  surveying  of  the  boundary  lines  fixed  hy  the  treaty 
with  the  Creek  Indians,  and  for  other  purposes.83 

3 St.  239 ; Mar.  3,  1815 ; C.  99— An  Act  to  continue  in  force,  for 
a limited  time,  the  act  entitled  “An  act  for  establishing 
trading-houses  with  the  Indian  tribes.84 

3 St.  277;  Apr.  16,  1816;  C.  45 — An  Act  making  appropriations 
for  the  support  of  government  for  the  year  1S16.86 

3 St.  285;  Apr,  16,  1816;  C.  53 — An  Act  to  authorize  the  President 
of  the  United  States  to  alter  the  road  laid  out  from  the  foot 


71  Bq.  2 S t.  617;  7 St.  107.  S.  3 St,  2T7. 
ra  gee;  3 St,  471. 

73  Not  published  until  8 St.  471. 
w Sq.  7 Rt,  40.  112,  B.  3 St.  285. 

7E  Bq,  2 St.  652. 

* Cited;  OP,  Sol,  M.  11094,  Nov,  5,  1923. 

Rp.  3 St.  332. 

77  Bq.  2 St.  514, 

™ Rflti.  2 St.  283,  331.  8.  3 St.  493. 

7"  Bq.  2 St.  696,  720,  735,  742. 

Bo.  2 St.  791,  sec.  1. 

« Bg.  3 St.  P3. 


113  Sg.  7 St.  112. 
6,1  BQ.  7 St.  120. 
« Bq.  2 St,  652. 
&8ff'  2 St.  660. 


B.  3 St.  374.  378,  485. 
B.  6 St.  215. 


of  the  rapids  of  the  river  Miami  of  Bake  Erie,  to  the  western 
line  of  the  Connecticut  reserve.^ 

3 St,  289;  Apr.  19,  1816;  C,  57— An  Act  to  enable  the  people  of 
the  Indiana  Territory  to  form  a constitution  and  state  gov- 
ernment, and  for  the  admission  of  such  state  Into  the  Union 
on  an  equal  footing  with  the  original  states.81 

3 St.  308;  Apr,  26,  1816;  C.  162— An  Act  providing  for  the  sale 
of  the  tract  of  land  at  the  lower  rapids  of  Sandusky  river.® 

3 St  315;  Apr.  27,  1810;  C 112— An  Act  making  appropriations 
for  repairing  certain  roads  therein  described. 

3 St.  310 ; Apr.  27,  1816;  C,  132 — An  Act  providing  for  the  sale 
of  the  tract  of  land,  at  the  British  fort  at  the  Miami  of  the 
Lake,  at  the  foot  of  the  Rapids,  and  for  other  purposes,80 

3 St,  325;  Apr.  29,  1816;  C,  151— An  Act  to  provide  for  the  ap- 
pointment of  a surveyor  of  the  public  lands  in  the  territories 
of  Illinois  and  Missouri. 

See,  1— R.  S.  2223, 

3 St,  326  ; Apr.  29,  1816 ; C.  152— An  Act  making  appropriations 
for  carrying  into  effect  a treaty  between  the  United  States 
and  the  Cherokee  tribe  of  Indians,  concluded  at  Wash- 
ington, on  the  twenty-second  day  of  March*  ISlG.00 

3 St.  330;  Apr.  20,  1816;  C.  160— An  Act  making  appropriations 
for  the  support  of  the  military  establishment  of  the  United 
States,  for  the  year  1816. 

3 St.  332 ; Apr.  29,  1816 ; O,  164 — An  Act  to  authorize  the  survey 
of  two  millions  of  acres  of  the  public  lands,  in  lieu  of  that 
quantity  heretofore  authorized  to  be  surveyed,  in  the  territory 
of  Michigan,  as  military  bounty  lands.®1 

3 St.  332;  Apr.  29,  1816;  0,  165— An  Act  supplementary  to  the 
act  passed  the  thirtieth  of  March,  1802,  to  regulate  trade 
and  intercourse  with  the  Indian  tribes,  and  to  preserve  peace 
on  the  frontiers.®4 

3 St.  348;  Mar.  1,  1817;  C,  23-  -An  Act  to  enable  the  people  of 
the  western  part  of  the  Mississippi  territory  to  form  a consti- 
tution and  state  government*  and  for  the  admission  of  such 
state  into  the  Union,  on  an  equal  footing  with  the  original 
st&t6S 

3 St  350;  Mar.  3,  1817;  85— An  Act  making  provision  for 

the  support  of  the  military  establishment  for  the  year  1817, 

8 St.  363 ; Mar.  3,  1817 ; G,  43— An  Act  to  continue  in  force  an  act, 
entitled  “An  act  for  establishing  trading  houses  with  the 
Indian  tribes,”  w 

3 St,  374 ; Mar.  3,  1817 ; C.  61 — An  Act  to  set  apart  and  dispose 
of  certain  public  lands,  for  the  encouragement  of  the  culti- 
vation of  the  vine  and  olive. BB 

3 St.  375 ; Mar.  3,  1817 ; G,  62— An  Act  to  authorize  the  appoint- 
ment of  a surveyor  for  the  lands  in  the  northern  part  of  the 
Mississippi  territory,  and  the  sale  of  certain  lands  therein 
described, 

, 3 St.  378 ; Mar.  3, 1817  ; C.  86— An  Act  making  additional  appropri- 
ations to  defray  the  expenses  of  the  army  and  militia  during 
the  late  war  with  Great  Britain.80 

3 St,  880;  Mar.  3,  1817;  G.  SS—An  Act  making  provision  for  the 
location  of  the  lands  reserved  hy  the  first  article  of  the  treaty 
of  the  ninth  of  August,  1814,  between  the  United  States  and 
the  Greek  nation,  to  certain  chiefs  and  warriors  of  that 
nation*  and  for  other  purposes.87 

3 St.  383 ; Mar.  3,  1817 ; C.  92—  An  Act  to  provide  for  the  punish- 
ment of  crimes  and  offences  committed  within  the  Indian 
boundaries,*8 

3 St.  393 ; Mar.  3,  1817 ; C,  106— An  Act  making  appropriations 
for  carrying  Into  effect  certain  Indian  treaties,  and  for  other 
purposes," 

3 St  397 ; Mar.  8, 1S17;  C.  110 — An  Act  to  amend  the  act  “author- 
izing the  payment  for  property  lost*  captured,  or  destroyed  by 
the  enemy,  while  in  the  military  service  of  the  United  States* 


5 If'  NSW6o!d.717BT,  U S.  c.  (1934  ed.)  p,  XXIII.  8.  S St.  339, 

esffo.  7 St.  49. 

™Bg.  7 St.  49. 

*>  sq,  7 st.  isa 

02  R.  4 St  729,  Cited:  Xieightoii  29  C,  CD.  28 S, 

N W Ord  1787.  U.  S.  C.  (1934  ed.)  p.  XXIII,  Sr  3 St,  348,  472; 

5 St.  116,  A.  5 Si.  727  ; 9 Si,  202. 

**8g.  2 St.  652.  4 m.  729. 

95  Sg,  7 St.  120;  3 St.  228, 

w 7 g*.  *120 Art,"  9,28'8.  3 St.  484.  Cited;  Thayer,  68  Atl.  Monthly. 

Jtg.^2  !t°£  139  aecs.  14  & 15.  4 St,  729.  Cited;  1^!  eh  ton,  29 

0 Cla  288  ; V S.  v.  Bailey,  24  Fed.  Caa.  No,  14495  ; B.  S.  v.  Sa-Coo-Ba-Cot. 
27  Fed.  Cas.  No.  16212, 

» Bg . 7 St.  146;  148,  150,  152. 


3 St.  399—3  St,  608 


annotated  table  op  statutes  and  treaties 


489 


and  for  other  purposes.”  passed  the  ninth  of  April,  iSi®-1 
3 gt,  309;  Dee,  11,  131G;  J,  Res,  I— Resolution  for  admitting  the 
state  of  Indiana  into  the  Union.2  . 

X St,  407  ; Fell,  19, 1818  ; 0-  13— An  Act  making  appropriations  foi 
the  military  service  of  the  United  States  for  the  year  ISIS, 
3 St.  41S;  Apr,  9,  ISIS;  0.  45— An  Act  making  appropriation  for 
the  support  of  government  for  the  year  1818, 

3 St  423;  April  11,  1818;  C.  47— An  Act  to  extend  the  time  for 
locating  Virginia  military  land  warrants,  and  returning  sur- 
veys thereon  to  the  General  Land  Office;  and 
the  western  houndary  line  of  the  \ irgmia  military  tract. 

3 St  428;  Apr.  16.  1818 ; C.  06-An  Act  ditcctmg  tbe  manner  of 
appointing  Indian  Agents,  and  continuing  the  Act  for  cstab- 
llshing  trading  houses  with  the  Indian  tribes. 
n St.  423-  Apr.  18,  ISIS;  C.  67— An  Act  to  enable  the  people  of  the 
Illinois  territory  to  form  a constitution  and  sta te  go vern men t , 
ami  for  the  admission  of  such  state  into  the  Union  on  an 
equal  footing  with  the  original  states, 

3 st.  445  ; Apr.  20,  1818;  O,  87— An  Act  to  regulate  and  fix  the 
compensation  of  the  clerks  ill  the  different  offices. 

•j  st  459-  Apr.  20,  1818;  C.  101— An  Act  to  increase  the  pay  of 
tho  militia  while  in  actual  service,  and  for  other  purposes, 
3 St.  461;  Apr.  20, 1818;  C,  104— An  Act  fixing  the  compensation 
of  Indian  agents  and  factors.  . ,, 

3 St.  463;  Apr.  20,  1818;  C.  100— An  Act  supplementary  to  the 
several  acts  making  appropriations  for  the  year  1818. 

3 St.  466;  Apr.  20, 1818;  O.  126— An  Act  respecting  the  surveying 
and  sale  of  the  public  lands  In  the  Alabama  terrltoiy. 

3 St  471;  Jan.  15,  1811;  J.  Res  — Relative  to  the  Occupation  of 
the  Florldas  by  tlic  United  States  of  America, 

3 St.  471;  Jan.  15,  1811;  An  Act  to  enable  the  President  of  the 


United  States!  under  certain  contingencies,  to  take 
sion  of  the  country  lying  east  of  the  rivet  I etdiao,  and 
south  of  the  state  of  Georgia  and  the  Mississippi  territory, 

3 sta472  f^eb*  it!  ISlS^An  *Act  authorizing  the  President  of  the 
United  States  to  take  possession  of  a tract  of  country  lying 
south  of  the  Mississippi  territory  and  west  of  the  mei 

3 St.P472  ;dMar.  3,  1811 ; An  Act  concerning  an  act  to  enable  the 
President  of  the  United  States,  under  certain  contingencies, 
to  take  possession  of  the  country  lying  east  of  the  river 
Perdido,  and  south  of  the  state  of  Georgia  and  the  Missis- 
sippi territory,  and  for  other  purposes,  and  the  declaration 

3 st-a472™Secfl5f  1817  * jfses.  I— Resolution  for  the  admission 
of  the  State  of  Mississippi  Into  the  Union.1 

3 at  478*  Dec.  16,  ISIS;  C.  3— An  Act  making  a partial  appro^ 
nutation  for  tbe  military  service  of  the  United  States,  for 
the  year  1819,  and  to  make  good  a deficit  in  the  appropria- 
tion for  holding  treaties  with  the  Indians, 

q st  4fi0  * Feb.  15  1819;  C,  IS— An  Act  making  appropriations 
for  the  military  service  of  the  United  States  for  the  year 
1819  13 

3 St  48°**  Feb  16,  1819;  0,  22— An  Act  authorizing  the  election 
"of  a delegate  from  the  Michigan  territory  to  the  Congress 
of  the  United  States,  and  extending  the  right  of  suffrage  to 
the  citizens  of  said  territory. 

3 St  484*  Feb.  20,  1819;  C.  29— An  Act  authorizing  the  Fresi- 
dent  of  the  United  States  to  purchase  the  lands  reserved  by 
the  act  of  the  third  of  March,  1817,  to  certain  chiefs,  war- 
riors, or  other  Indians,  of  the  Creek  nation.14  ^ 

S St  485 ; Feb.  20,  1819 ; O.  31— An  Act  providing  for  a grant  of 
land  for  the  seat  of  government  in  the  State  of  Mississippi, 
and  for  the  support  of  a seminary  of  learning  within  the 

3 St  ^480  ;§Mar.  2,  1819 ; O.  47— An  Act  to  enable  the  people  of  the 
Alabama  territory  to  form  a constitution  and  state  govern- 
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ment,  and  for  the  admission  of  such  state  into  the  Union  on 
an  equal  footing  with  the  original  states.1*5  _ 

3 St,  493*  Mar.  2.  1810;  G,  49— An  Act  establishing  a separate 
territorial  government  in  the  southern  pari  of  the  territory 
of  Missouri. Sf 

3 St,  490;  Mar.  3,  1819  ; C.  54— An  Act  making  appropriations?  for 
the  support  of  government  for  the  year  1819, 

3 St.  514;  Mar.  3,  1819;  C,  80— An  Act  to  continue  In  force,  for 
a further  term,  the  act  entitled  “An  net  for  establishing 
trading  houses  with  the  Indian  tribes  ” and  for  other  pur- 


3 St.  516;  Mar,  3,  1819;  G.  85 — An  Act  making  provision  for  the 
civilization  of  the  Indian  tribes  adjoining  the  frontier  set- 
tlements.iJ  II.  S.  2071,  25  TJ.  S.  C.  271,2W 
3 St  517;  Mnr.  8,  1819;  C.  87 — An  Act  making  appropriations  to 
carry  into  effect  treaties  concluded  with  several  Indian 
tribes  therein  mentioned,®1 

3 St,  021;  Mar,  3,  1819;  G.  92— An  Act  to  designate  the  bound- 
aries of  districts,  and  establish  land  offices  for  the  disposal 
of  the  public  lands  not  heretofore  offered  for  sale  in  the 
states  of  Ohio  and  Indiana.” 

3 St.  523;  Mar.  8,  1819;  O.  93 — An  Act  to  authorize  the  Presi- 
dent of  tho  United  States  to  take  possession  of  East  and 
West  Florida,  and  establish  a temporary  government 
therein,33  _ 

3 St.  526;  Mnr,  3,  1819;  G.  99— An  Act  concerning  invalid 
pensions. 

3 St,  536;  Dec.  3,  ISIS;  J.  Res,  I— Resolution  declaring  the 
admission  of  the  state  of  Illinois  Into  the  Union,24 
3 St.  544 ; Mar.  4,  1820;  G-  20 — An  Act  to  continue  In  force 
for  a further  time,  the  act  entitled  ‘'An  net  for  establishing 
trading-houses  with  the  Indian  tribes.’' 25 
S Si:.  515;  Mnr.  G,  1820;  C.  22— An  Act  to  authorize  tbe  people 
of  the  Missouri  territory  to  form  a constitution  and  slate 
government,  and  for  tho  admission  of  such  state  into  the 
Union  on  an  equal  footing  with  the  original  states,  and 
to  prohibit  slavery  in  certain  territories.20 
3 St.  548;  Mnr.  14,  1820:  G.  24-— An  Act  to  provide  for  taking 
the  fourth  census,  or  enumeration  of  the  inhabitants  of 
the  United  States,  and  for  other  purposes. 

3 St.  555 ; Apr.  11,  1S20;  C.  40— An  Act  making  appropriations 
for  the  support  of  government,  for  the  year  1820,“ 

3 St.  562;  Apr.  14,  1820;  C,  45— An  act  making  appropriations 
for  the  military  service  of  the  United  States,  for  the  year 
1820. 

3 Sfc  575;  May  11,  3820;  O,  89— An  Act  authorizing  the  sale 
of  thirteen  sections  of  land,  lying  within  the  land  district 
of  Canton,  in  the  state  of  Ohio.38 
3 St,  570;  May  11,  1820;  C,  92—An  Act  to  amend  the  act, 
entitled  “An  act  to  provide  for  the  publication  of  tho  laws 
of  the  United  States,  and  for  other  purposes”^ 

3 St.  577;  May  11,  1820;  C.  94— An  Act  to  annex  certain  lands 
within  tbe  territory  of  Michigan  to  the  district  of  Detroit,™ 
3 St.  607;  May  15,  1820;  G,  135— An  Act  granting  to  the  state 
of  Ohio  the  right  of  preemption  to  certain  quarter  sections 
of  land.11 

3 St.  608;  Dec.  14,  1819;  J.  Res.  I— Resolution  declaring  tho 
admission  of  the  state  of  Alabama  into  the  Union.33 
3 St  60S;  May  15,  1820;  G,  187— An  Act  making  appropriations 
for  carrying  into  effect  the  treaties  concluded  with  tlie 
Chippewa  and  ICIckapoo  nations  of  Indians.33 
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3 St.  628—4  St*  191 
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3 St.  G2S ; Mar.  3,  1821;  O.  34 — An  Act  making  appropriations 
for  the  support  of  government,  for  the  year  iSSl.54 

3 St.  033  ; Mar.  3,  3821;  C.  3a— An  Act  making  appropriations 
for  the  military  service  of  the  United  States,  for  the  year 
1821. 55 

3 St.  637:  Mar.  3.  1821;  C.  SO — An  Act  for  carrying  into  ex> 
cent  ion  the  treaty  between  the  United  States  and  Spain, 
concluded  at  Washington  on  the  twenty-second  day  of  Feb 
ruarv,  I8i0/a 

3 St,  Oil ; Mar.  3,  1821 ; C.  4o— An  Act  to  continue  in  force, 
for  a fur!  her  time,  the  act,  entitled  “An  act  for  establishing 
trading- houses  with  the  Indian  tribes.”37 

3 St.  6G4;  Mar.  30,  1S22  ; C,  13 — An  Act  for  the  establishment 
of  a territorial  government  In  Florida.38 

. 3 Sl  676;  May  4.  1822;  C,  48— =An  Act  for  the  relief  of  the 
officer.*,  volunteers,  and  other  persons,  engaged  in  the  late 
campaign  against  the  Seminole  Indians. 28 

•'  St,  GdJ:  May  6,  1S22 ; 13.  54 — An  Act  to  abolish  the  United 
Stales*  trading  establishment  with  the  Indian  tribes,40 

3 St.  080;  May  6,  1822;  C,  55 — An  Act  providing  for  the  dis- 
posal oi  iho  public  lands  in  the  state  of  Mississippi,  and  for 
the  hotter  organization  of  the  land  districts  in  the  states 
of  Alabama  and  Mississippi.41 

3 &t,  682*  May  6,  1822;  C,  58-— An  Act  to  amend  an  act,  entitled 
‘An  act  to  regulate  trade  and  intercourse  with  the  Indian 
tribes,  and  to  preserve  peace  on  the  frontiers,”  approved 
thirtieth  March,  1S02/2 

3 St.  bSb ; May  7,  1S22 ; O.  S9=-=An  Act  making  further  appropria- 
tions for  the  military  service  of  the  United  States  for  the 
year  1822,  and  for  other  purposes,43 

3 St,  GOO  * May  7,  1S22 ; O.  93 — An  Act  to  provide  for  annuities 
to  the  Ottawa*,  Pattnwatimns,  ICickapoos,  Choctaws,  Kas- 
ha skia  ft,  to  Mushalatubbee,  and  to  carry  into  effect  the 
treaty  of  Saginaw.44 

3 St,  701 : May  S»  1822 ; C.  126 — An  Act  to  designate  the  bound- 
aries of  a land  district!  and  for  the  establishment  of  a 
land  office,  in  the  state  of  Indiana, 

3 St,  702 ; May  8,  1822  ; 0,  127— An  Act  to  establish  certain 
post-roads,  and  to  discontinue  others,  and  for  other  purposes, 

3 St,  722 ; Jain  30,  1823 ; C.  8— An  Act  to  provide  for  the  appoint- 
ment of  an  additional  judge  for  the  Michigan  territory,  and 
for  other  purposes. 

3 St.  748 ; Mar.  3,  1823 ; C,  20— An  Act  making  appropriations  for 
fhe  military  service  of  the  United  States,  for  the  year 
1823, 43 

3 St.  740;  Mar,  3,  1823;  C.  27- — An  Act  making  further  appro- 
priations for  the  military  service  of  the  United  States,  for 
the  year  1823,  and  for  other  purposes.48 

3 Sh  750 ; Mar.  3,  1S23 ; O,  28 — An  Act  to  amend  “An  act  for 
the  establishment  of  o territorial  government  in  Florida,” 
and  for  other  purposes,47 

3 St  7G9;  Mar.  3,  1823;  G,  36— An  Act  to  amend  the  ordinance 
and  acts  of  Congress  for  the  government  of  the  territory 
of  Michigan,  and  for  other  purposes.48 

3 St.  783;  Mai*.  3.  1823;  C,  60— An  Act  supplementary  to  the 
act  entitled  “An  act  to  designate  the  boundaries  of  districts, 
and  establish  land  offices  for  the  disposal  of  the  public  lands, 
7iot  heretofore  offered  for  sale,  in  the  states  of  Ohio  and 
Indiana.”40 

4 STAT. 


4 St  35 ; May  25,  1S24 ; 0.  140 — An  act  to  enable  the  President 
to  hold  treaties  with  certain  Indian  tribes,  and  for  other 
purposes.*1 

4 St.  36 ; May  26,  1824 ; C.  149— An  Act  making  further  appro- 
priations for  the  military  service  of  the  United  States,  for 
the  year  1824.  find  for  other  purposes/'2 
4 St,  37*  May  26,  1824;  C.  150 — An  Act  appropriating  a sum  of 
money  to  Benjamin  Huffman,  of  the  state  of  Indiana.1® 

4 St.  37 ; May  26,  1S24  ; C,  151— An  Act  making  appropriations  to 
carry  into  effect  certain  Indian  treaties,6* 

4 St.  39;  May  26,  1824;  G*  154— =An  Act  concerning  pre-emption 
rights  in  the  territory  of  Arkansas,85 
4 St.  40;  May  26,  1S24;  O,  155 — An  Act  to  fix  the  western  bound- 
ary line  of  the  territory  of  Arkansas,  and  for  other 

purposes. n 

4 St,  41 ; May  26,  1824 ; C.  156— An  Act  making  an  appropriation 
towards  the  extinguishment  of  tho  Quapau  title  to  lands  in 
the  territory  of  Arkansas/7 

4 St.  56;  May  26,  1824;  0,  174 — An  Act  providing  for  the  disposi- 
tion of  three  several  tracts  of  land  in  Tuscarawas  county, 
in  the  state  of  Ohio,  and  for  other  purposes.68 
4 St.  70  ; May  26,  1324 ; G.  187—An  Act  explanatory  of  an  act. 
entitled  “An  act  for  the  relief  of  the  officers,  volunteers,  and 
other  persons,  engaged  in  the  late  campaign  against  the 
Seminole  Indians,  passed  the  fourth  of  May,  1822,” 63 
4 St,  75 ; May  26,  1824 ; O,  194 — An  Act  reserving  to  the  Wyandot 
tribe  of  Indians  a certain  tract  of  land.  In  lieu  of  a reserva- 
tion made  to  them  by  treaty/0 

4 St.  92 ; Mar.  3,  1S25 ; O.  16^-An  Act  making  further  appropria- 
tions for  the  military  service  for  the  year  1825.® 

4 St.  95;  Mar,  8,  1825;  G.  46— An  Act  to  establish  certain  post- 
roads,  and  to  discontinue  others, 

4 St,  100;  Mar.  3,  1S25 ; C.  50 — -An  Act  to  authorize  the  President 
of  the  United  States  to  cause  a road  to  he  marked  out  from 
the  western  frontier  of  Missouri,  to  the  confines  of  New 
Mexico.82 

4 St.  102;  Mar.  3,  1825 1 O,  64— An  Act  to  reduce  into  one  the 
several  acts  establishing  and  regulating  the  Post-office 
Department, 

4 St.  150;  Mar,  25,  1826;  O,  16 — An  Act  making  appropriations 
for  the  Indian  department,  for  the  year  1826. 03 4 
4 St.  154;  Apr,  20,  1826;  G.  27 — An  Act  appropriating  a sum  of 
money  for  the  repair  of  the  post-roads  between  Jackson  and 
Columbus  in  the  state  of  Mississippi. 

4 St.  180;  May  20,  1826;  C.  90— An  Act  concerning  a seminary  of 
learning  in  the  territory  of  Michigan.6* 

4 St.  181  ; May  20,  1826 ; O.  110 — An  Act  making  appropriation 
to  defray  the  expenses  of  negotiating  and  carrying  into  effect 
certain  Indian  treaties/6 

4 St.  185 : May  20,  1826;  C,  126— An  Act  to  enable  the  President 
to  hold  treaties  with  certain  Indian  tribes. 

4 St.  187 ; May  20,  1826;  C,  133— An  Act  to  aid  certain  Indians  of 
the  Greek  Nation  in  their  removal  to  the  west  of  the 
Mississippi." 

4 St  188  ; May  20,  1826;  0,  135— An  Act  to  enable  the  President 
of  the  United  States  to  hold  a treaty  with  the  Choctaw  and 
Chicasaw  nations  of  Indians. 

4 St*  191;  May  22,  1826;  O.  148 — An  Act  making  appropriations 
to  carry  into  effect  the  treaty  concluded  between  the  United 
States  and  the  Creek  nation,  ratified  the  twenty-second  of 
April,  1826. 97 


4 SL  25;  May  18,  1324;  O.  89 — An  Act  providing  for  the  ap- 
pointment of  an  agent  for  the  Osage  Indians”  west  of  the 
state  of  Missouri,  and  territory  of  Arkansas,  and  for  other 
purposes,60 
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2 gj-  7.  j|-  4 r St.  729.  Sn.  2 St.  8.  8.10  St.  2.  Cited: 

Amnrienn  For,  2 : Pgt.  358  j IT,  S.  v.  LpathvrR.  20  Fnd.  Cus.  No.  15581  ; U.  S, 
1°1  Fgd.  618;  JonCone”  - Bess->  Ef,p-  °f  Comm.  104;  18  Cong.,  1 
sess..  Ron.  of  Comm.  3 29. 
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4 St.  729,  Citrd;  Jump,  mo  F.  2d  130. 

81  8p.  4 St,  729.  8.  10  St  2.  Cited:  5 Op.  A.  G.  572. 
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4 St.  104-  May  22.  1820;  C.  155— An  Act  for  the  relief  of  the 
Florida  Indians, 

4 St.  200;  Jan.  29,  1827;  C.  6— -An  Act  to  allow  the  citizens  of 
the  territory  of  Michigan  to  elect  the  members  of  their  legis- 
lative council,  and  for  other  purposes. 

4 St.  202 ; Feh.  8,  1827;  C,  9— An  Act  to  provide  for  the  confirma- 
tion  and  settlement  of  private  land  claims  in  East  Florida, 
and  for  other  purposes/'8 * 10 

4 St  214 ; Mar.  2,  1827 ; 0,  29 — An  Act  making  appropriations 
for  the  military  service  of  the  United  States,  for  the  year 
1827.® 

4 St.  217  ; Mar.  2,  1827;  G,  32— An  Act  making  appropriations  for 
the  Indian  department,  for  the  year  1827/° 

4 St,  232;  Mar.  2,  1827;  G,  49 — An  Act  making  appropriations  to 
carry  into  effect  certain  Indian  treaties.” 

4 St.  233 ; Mar.  % 1827;  C.  50— An  Act  in  addition  to  "An  act 
to  regulate  and  fix  the  compensation  of  the  clerks  in  the 
different  offices,”  passed  April,  ISIS,72 
4 St.  234 ; Mar.  2,  1827  ; C.  62 — An  Act  to  authorize  the  state  of 
Indiana  to  locate  and  make  a road  therein  named/* * 3 
4 St  235;  Mar.  2,  1827;  G.  53 — An  Act  concerning  a seminary 
of  learning  in  the  territory  of  Arkansas. 

4 St  247 ; Feh.  12,  1828  * C.  6— An  Act  making  appropriations 
for  the  support  of  government  for  the  year  1S28/4 
4 St.  257;  Mar,  21,  1S2S ; C.  21— An  Act  making  appropriations 
for  the  military  service  of  the  United  States,  for  the  year 
1828. 76 

4 St.  204 ; Apr.  28,  1828 ; C,  40 — An  Act  extending  tlie  limits  of 
certain  land  offices  in  Indiana,  and  for  other  purposes, 

4 St  267 ; May  9,  1828  ; C.  47— An  Act  making  appropriations  for 
the  Indian  department,  for  the  3'ear  1828,7a 
4 St.  276;  May  19,  1828;  C.  67— An  Act  for  the  punishment  of 
contraventions  of  the  fifth  article  of  the  treaty  between  the 
United  States  and  Russia,77 

4 St.  300;  May  24,  1828;  C.  94— An  Act  making  appropriations  to 
carry  into  effect  certain  Indian  treaties.78 
4 St.  802 ; May  24,  1828;  G.  97— An  Act  to  enable  the  President 
of  the  United  States  to  hold  a treaty  with  the  Chlppewas, 
Ottawas,  Pattawattimas,  Winnebagoes,  Fox  and  Sacs  nations 
of  Indians. 

4 St.  305;  May  24,  1828;  C,  10S— An  Act  to  aid  the  state  of  Ohio 
in  extending  the  Miami  canal  from  Dayton  to  Lake  Erie,  and 
to  grant  a quantity  of  land  to  said  state  to  aid  in  the  con- 
struction of  the  canals  authorized  by  law ; and  for  making 
donations  of  land  to  certain  persons  in  Arkansas  territory.78 
4 St.  315 ; May  24,  1828 ; C.  124 — An  Act  making  appropriations 
to  enable  the  President  of  the  United  States  to  defray  the 
expenses  of  delegations  of  the  Choctaw,  Creek,  Cherokee,  and 
Chickasaw,  and  other  tribes  of  Indians,  to  explore  the  country 
west  of  the  Mississippi. 

4 St.  823;  Jan.  6,  1829;  G.  1 — An  Act  making  appropriations  for 
the  support  of  government,  for  the  first  quarter  of  the  year 
1829." 

4 St.  336 ; Mar,  2, 1829  ; C.  24 — An  Act  making  additional  appro- 
priations for  the  support  of  government  for  the  year  1829.M 
4 St,  348  ; Mar.  2,  1829 ; G.  26— An  Act  making  additional  appro- 
priations for  the  military  service  of  the  United  States,  for 
the  year  1S29.83 

4 St.  352 ; Mar.  2,  1829 ; C.  32 — An  Act  making  appropriations 
for  the  Indian  department,  for  the  year  1829/3 
4 St.  361 ; Mar,  2,  1S29 ; C.  50— An  Act  making  appropriations 
for  carrying  into  effect  certain  treaties  with  the  Indian 
tribes,  and  for  holding  a treaty  with  the  Fattawatinms/4 
4 St,  373 ; Feb.  27,  1830 ; C.  26— An  Act  making  appropriations 
for  the  Indian  department,  for  the  year  1830. 85 


« So.  7 St.  224.  „ „ _ 
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4 St  3S3 ; Mar.  23,  1830 ; C.  40— An  Act  to  provide  for  taking 
the  fifth  census  or  enumeration  of  the  inhabitants  of  the 
United  States. 

4 St,  390 ; March  25, 1S30  ; O,  41— An  Act  making  appropriations 
to  carry  into  effect  certain  Indian  treaties,8* 

4 St.  394;  Apr.  7,  is3G;  C,  60— An  Act  making  appropriations 
to  pay  the  expenses  incurred  In  holding  certain  Indian 
treaties. 

4 St.  397 ; Apr.  30,  1830 ; C.  $4 — An  Act  for  the  re-appropriation 
of  certain  unexpended  balances  for  former  appropriations,®7 * * * * * * * 
4 St  403 ; May  20,  iS30 ; O.  09 — An  Act  making  appropriations  to 
carry  into  effect  the  treaty  of  Butte  des  Mortes/8 
4 St.  411;  May  2S,  1S30 ; C.  14S=-An  Act  to  provide  for  an 
exchange  of  lands  with  the  Indians  residing  in  any  of  the 
states  or  territories,  and  for  their  removal  west  of  the  river 
Mississippi,65 

Secs.  7-S — R.  S,  2114,  25  U,  S.  O.  174. 

4 St,  428 ; May  31,  1830 ; G.  235— An  Act  for  the  relief  of  sundry 
citizens  of  the  United  States,  who  have  lost  property  by  the 
depredations  of  certain  Indian  tribes,80 
4 St.  432 ; Jan.  13,  1831 ; C.  3 — An  Act  making  appropriations  for 
carrying  into  effect  certain  Indian  treaties.01 
4 St.  433;  Jan,  27,  1831;  G.  8— An  Act  for  closing  certain  ac- 
counts, and  making  appropriations  for  arrearages  in  the 
Indian  department. 

4 St  442 ; Feb,  19,  1S31 ; C.  26 — An  Act  to  provide  hereafter  for 
the  payment  of  $6,000  annually  to  the  Seneca  Indians,  and 
for  other  purposes/5 * 

4 St.  442;  Feb.  19,  1831;  C.  27 — An  Act  to  establish  a land  office 
in  the  territory  of  Michigan,  and  for  other  purposes. 

4 St,  445;  Feb.  25,  1831 ; G,  32— An  Act  to  authorize  the  appoint- 
ment of  a subsequent  agent  to  the  Winnebago  Indians,  on 
Rock  River,03 

4 St  463;  Mar,  2,  1831;  C,  59— An  Act.  making  appropriation  for 
carrying  into  effect  certain  Indian  treaties.04 
4 St.  464 ; Mar,  2,  1831 ; G,  60 — An  Act  to  carry  into  effect  cer- 
tain Indian  treaties/5 

4 St.  465 ; Mar,  2,  1831 ; G.  61— An  Act  making  appropriations  for 
the  military  service  for  the  year  1831/^ 

4 St.  470;  Mar,  2,  1831;  C.  64— An  Act  making  appropriations 
for  the  Indian  department  for  the  year  1831/7 
4 St  491 ; Mar.  3,  1831 ; O.  104— An  Act  for  the  benefit  of  Percis 
Lovely,  and  for  other  purposes,08 
4 St,  492 ; Mar.  3,  1831;  C.  116— An  Act  to  create  the  office  of  sur- 
veyor of  the  public  lands  for  the  state  of  Louisiana.00 
4 St  501 ; Mar.  3L  1832;  0,  58— An  Act  to  add  a part  of  the  south- 
ern to  the  northern  district  of  Alabama,1 
4 St  505;  Apr,  20,  1832;  C.  71— An  Act  making  appropriations  in 
conformity  with  the  stipulations  of  certain  Indian  treaties/ 
4 St.  514 ; May  5,  1832 ; G.  75 — An  Act  to  provide  the  means  of 
extending  the  benefits  of  vaccination,  as  a preventive  of  the 
small-pox,  to  the  Indian  tribes,  and  thereby,  as  far  as  pcs- 
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sible,  to  save  them  from  the  destructive  ravages  of  that 
disease. 

4 St.  51U;  May  31*  1832;  C.  100 — An  Act  making  appropriations 
for  the  Indian  department  for  the  year  1832/  bee.  2 — It,  S 
2003,  25  U.  S.  C.S 0. 

4 St.  020  ; May  31, 1832 ; G,  115—An  Act  defining  the  qualifications 
of  voters  in  the  territory  of  Arkansas. 

4 St.  u2(j;  June  4,  1832;  C.  i23 — An  Act  ninkrig  appropriations 
fo^ndian  annuities,  and  other  similar  objects,  for  the  year 

4 fist-  o28;  June  4,  1832;  C.  124 — An  Act  making  appropriations 
in  conformity  with  the  stipulations  of  certain  treaties  with 
the  Greeks,  Hhawiiees,  Ottoways,  Senecas,  Wyandots,  Cliero 
Icons,  and  Choctaws.3  ’ 

4 St.  532;  June  15,  1832 ; C,  130—; An  Act  for  the  re-appropriation 
o£  certain  unexpended  balances  of  former  appropriations ; 
and  for  oilier  purposes.® 

4 St.  564;  July  9,  1S32 ; G-  174 — An  Act  to  provide  for  the  ap- 
pointment of  a commissioner  of  Indian  Affairs,  and  for 
other  purposes.7  Sec.  1—R,  S.  402=403,  25  U.  g.  C 1 & 2 
( 42  St  USD) . See  Historical  Note  25  TL  S.  O.  A.  1 & 2,  See. 

U,  S,  C.  S (42  St  24).  See  Historical  Note 
2o  U,  g.  G.  A.  8.  Sec.  4 — R.  S.  2139,  25  TJ.  S.  G,  241  * (19  St. 
--44,  see.  1;  Jr  St,  260;  29  St  500,  sec,  1).®  See  Historical 
Note  25  TJ.  S.  G,  A.  241,  See.  5— R,  S.  2073,  25  tJ.  S.  G. 
65  (19  St,  244,  sec.  1).  USCA  Historical  Note:  R.  S.  2073 
was  derived  from  sec,  5 re  above  Act  which,  with  the 
exception  of  the  use  of  the  words  “Secretary  of  War”  in 
place  of  the  words  “Secretary  of  Interior,”  is  identical  with 
the  Code  section.  R,  S,  2073  did  not  contain  the  word 
agents, 9 and  had,  after  the  words  “in  consequence  of  the,” 
the  word  “immigration.”  The  word  “agents”  was  inserted 
and  immigration”  was  changed  to  “emigration,”  by  amend- 
ment by  Act  Feb,  27,  1877,  c.  69,  sec  1 19  St  ^44 

4 SI.  564;  July  9,  1832,  C.  175— An  Act  to  enable  the  President 
to  extinguish  Indian  title  within  the  state  of  Indiana  Illi- 
nois, and  territory  of  Michigan. 

4 St.  Oil;  July  10,  1832;  C,  193 — ■ An  Act  to  establish  additional 
land  districts  in  the  state  of  Alabama,  and  for  other 
purposes, 

4 St.  576,  July  13,  3b32;  C,  200— An  Act  to  carry  Into  effect  cer- 
tain Indian  treaties.10 

4 St.  578 ; July  13,  1832;  C<  20(>— An  Act  authorizing  the  Secre- 
tary of  War  to  pay  to  the  Seneca  tribe  of  Indians,  the  bal- 
ance of  an  annuity,  of  $6,000,  usually  paid  to  said  Indians 
and  remaining  unpaid  for  the  year  1829, 

4 St.  5S0 : July  14,  1832 ; C*  224 — An  Act  supplementary  to  the 
several  acts  making  appropriations  for  the  civil  and  mili- 
tary service  during  the  year  1S32.U 

4 St,  504 ; July  14,  1SS2 ; C,  228 — An  Act  to  provide  for  the  extin- 
giushment  of  the  Indian  title  to  lands  lying  in  the  states  of 
Missouri  and  Illinois,  and  for  other  purposes.37 

4 St,  595  ; July  14,  1832;  O.  231— -An  Act  to  provide  for  the  ap- 
pointment of  three  commissioners  to  treat  with  the  Indians, 
and  for  other  purposes.35 

4 St,  601 ; July  14,  1832 ; C,  240— An  Act  to  authorize  the  sale  of 
certain  public  lands  in  the  state  of  Ohio1- 

4 SI.  013 ; Feb.  19,  1S33 ; C.  S3—An  Act  for  the  payment  nf 
horses  aml^  arms  lost  in  the  military  service  of  the  United 
States  against  the  Indians  on  the  frontiers  of  Illinois  and 
the  Michigan  territory.5®  “ 

4 St-  616 ; Feb,  20,  1833 ; C.  40~An  Act  making  appropriations 
Iggg7!^11111  annulties»  °ther  similar  objects,  for  the  year 

4 St.  619;  Mar.  2,  1833;  C,  54r— An  Act  making  appropriations 


4 SL  519-4  St-  729 

for  the  civil  and  diplomatic  expenses  of  government  for  the 
year  1S33. 

R-  S.  470-471. 

4 St,  031 ; Mar.  2,  1S33 ; C.  56 — An  Act  making  appropriations  for 
the  Indian  Depfirlmont  for  the  year  1S33.1' 

4 St,  036;  Mar.  2,  1S33 ; O.  59— An  Act  making  appropriations  to 
carry  into  effect  certain  Indian  treaties,  and  for  other  pur- 
poses, for  the  year  1S33/* 

4 St.  052;  Mar  2,  1833  ; O.  76 — An  Act  for  the  more  perfect  de- 
fence of  the  frontiers.20 

4 St,  6*  >3;  Mar.  2,  1S8S;  G.  7i-™An  Act  to  create  sundry  new  land 
oiliees,  and  fa  alter  the  boundaries  of  other  land  offices  of 
the  united  States,581 

4 St  665 ; Mar.  2,  1833 ; C.  915 — An  Act  to  extend  the  provisions  of 
the  act  of  the  third  Bfnrcli,  1S07,  entitled  “An  Act  to  prevent 
settlements  being  made  on  lands  ceded  to  the  United  States 
until  authorized  by  law.”  23  ’* 

4 St,  609 ; Mar,  2, 1S33 ; J,  Res.  IV— A Resolution  authorizing  the 
. _ Sec- rotary  of  War  to  correct  certain  mistakes® 

4 St.  G7.>  ; May  14,  1834  ; C.  41— An  Act  making  appropriations  for 
the  support  of  the  army  for  the  year  1834. 

4 St  677;  June  18,  1S34 ; C,  47— An  Act  making  appropriations 
for  the  Indian  Department  for  the  year  1 834, 24 
4 St.  682;  June  26,  3834;  C,  74 — An  Act  making  appropriations 
fco/Eamn  anmutics»  and  other  similar  objects,  for  the  year 

2co4i 

4 St,  6SG ; .June  26,  1834 ; C,  <6 — An  Act  to  create  additional  land 
districts  in  the  states  of  Illinois  and  Missouri,  and  in  the 
territory  north  of  the  state  of  Illinois, 

4 St,  705 ; J une  28,  1834;  C.  105 — An  Act  ranking  appropriations 
to  carry  into  effect  certain  Indian  treaties,  and  for  other 
purposes,^ 

4 St.  <10;  June  30*  1834;  G.  137— An  Act  authorizing  the  selec- 
Ohio^?  certain  Wabash  and  Erie  Canal  lands  in  the  state  of 

4 St  ; J2V  VS24  : — An  Act  to  carry  into  full  eeet 

i !rtl£c  th£  tTQtlPr  of  the  el«hth  of  January, 
with  the  Creek  nation  of  Indians,  so  far  as  relates  to 

*he, SIS?™8  of  eiti^ens  of  Georgia  against  said  Indians,  prior 

TO  IbUJ, 

4 St,  <26  , June  30,  1834;  C-  153s— An  Act  to  provide  for  the  pay- 
ment of  claims,  for  property  lost,  captured,  or  destroyed  by 
the  enemy,  while  in  the  military  service  of  the  United  States 
during  the  late  war  with  the  Indians  on  the  frontiers  of 
Illinois  and  Michigan  territory.25 
4 St  720;  June  30,  1S34  : G,  161— An  Act  to  regulate  trade  and 
intercourse  with  the  Indian  tribes,  and  to  preserve  peace  on 
the  frontiers.  Sec.  2 — R.  3 2129,  2181  r 31  gee  3 It  3 


7 St.  244.  /?,  4 St.  5S0. 

7 St,  178,  328,  Cited;  0 Qp.  A.  G.  027. 

4 It  37?  lOlf'MT?  30lf  4^2?*50C1?‘  & 10  St‘  X5>  11  Sfc  65‘ 

1127487,  July^e,  1033? mLo°!oi5j^  2^ U°C  CIb 

TJ,  S.  v.  HpU.  328  F«I.  OR:  U.  S.  v.  Cohn  2 W t J7.i  if  S7V 
Foclt0C732l!>  tJ’  S'  201 S S'  ex  rel’  Scott-  I D'*  142 ; U.  S.’jSp.,  101 
» 'Seo  25  U-  a c-  241a  (28  St.  097,  soc,  8). 
e A.  52  St,  696.  sec.  1. 

30  Sfj.  2 St.  139. 

» k.e.  4 St.  519. 

«Z  l It.  l-n'  % 8 SL  36’  T04’  766  • 6 st'  eol‘ 

M F(?,  7 St.  a27.  359. 

38  tSfj,  S St,  261,  397,  4 St.  610  R 5 gf  14o 

38 Bg.  7 St.  303.  328,  333.  359,  Art  5 7 ; 367,  Art  3,  5, 


37»%,  4 St.  653. 

4 Ft,  214,  236.  300.  397  403  411  * 7 St  210  aoq  non 

39±K»77M)  24ni  410  400  S°3^  33*3/376«  371  *76’  STS-  391,  593, 

:5%  4 St,  633/  ? 

21  Rq.  7 St  210.  333. 

»*7.  2 St  445. 

23  >%7.  7 St.  37S. 

5 St  704.  700. 

405  Sg'  4 St‘  8°0,  442  ; 7 St'  272,  286,  32B'  366’  374*  S77’  878»  a94,  397, 

30  Sft.  7 St.  156.  203,  220,  240  244  2S6  ^89  31 T non  jjoq  ooq 

351,  3<M.  370.  874,  301.  414.  417,  424'.  427.  420’  449’  3 ’ 828,  S29’  333' 

”5^7-  i St.  230.  Cited;  2 Op.  A.  Q.  693, 

5 %(/'7 gf-  fjg*  Citea:  4 °P*  a 72,  ' 

aak^  2 159  * 3 St‘  332*  383.  461,  487,  682;  4 St  *5 
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*Sn].,  Apr.  14.  19o9 ; Aiimiymoiis,  1 Fed.  Cns.  No  447'  Aqh  ok*>  tt  q 
159-  Ayres.  35  O.  CJs,  26  i 47  F.  2d  702  - Bnt/s  S?  TT  q o'nP- 

niackfomhcr,  inn  U.  S.  30* ; Brown.  32  C.  Pis,  4:^  ; pVnwi.^Gn  F^f 
oo?  * Browning,  6 F,  2d  801  ; Brtieior,  1 Dnk.  6 ; Caldwell  67  Fed" 
TT91a;  r'3Fplv11’  44  G-  CIS,  48S  ; Cherokee,  203  U.  S,  76;  Clairmant,  225 
U,  S.  ,jyl  ; Oorrnlitos,  178  TJ.  S,  280;  GorrnJitos,  83  C <TN  84^  s ernw 
32  C.  ris,  10:  Dn  Bncn.  37  C,  CIb.  482:  Evnns,  204  l^d  881-’  kJ  p’ 
Prow  Doe,  100  U.  S.  000;  Ex  P.  FTnrt,  157  Fed.  130:  Fowierl  wlah 
TeP'  3 7 Frenph,  49  C-  Cla.  857;  Garcin.  43  F.  2d  873  ? Garrison  30 
S’  39  C.  CIS.  405;  Holden,  37  Wnll.  211;  In  re  Sah 

31  Fed.  327  ; Jaeger.  27  C.  Cls.  278  ; Jaeger,  S3  C.  Clai,  214 ‘ Janus 
',2^  w • q%  trf  s-  422  • Johnson.  29  C.  Cl  a.  1 ■ .Tone»! 

06cYs  So8V‘ITnio.?TnnBdifiai6M  ^aVoD,W0?thl  03 Jg-  g.  733;  Lalshton.  29 
, Ueighton,  161  U,  S.  291  : Lowe,  37  C Cla  413  ‘ Mnrkn 

^61  U*  S.  .«=07  ; arorehanU  35  G.  Cls.  403*.  MInl£,  15  Pet  423  * Mitchell 1 
27  C.  Ola,  310  ; M..  & T.  Ry..  92  TJ.  S.  780  ; Moore,  2 Wvo  8 ’ MoFrison* 

6 F.  2d  311;  McCoy,  88  C,  Cls.  163;  MeElnzie,  34  C.  'Vib,  *278 ; New 
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2130,  2132,  25  U.  B.  C . 203 ; 32  Sec.  4 — R,  S.  2133,  25  U.  S.  O- 
264  (22  St.  170)  ; 33  USCA  Historical  Note:  R,  3,  2133  as 
originally  enacted  contained  only  t lie  provision  set  forth  In 
the  Code  section  preceding  the  provisos,  without  the  words, 
“of  the  full  blood,* *’  and  the  words  “or  on  any  Indian  reserva- 
tion." It,  S.  2138  was  amended  by  Inserting  said  words 
and  adding  the  two  provisos,  to  read  as  set  forth  here,  by 
Act  July  33,  1SS2,  22  St.  170.  Sec.  G— R.  S.  2131,  25  U.  8.  C. 
239  ;**  See.  7— It.  g.  2185,  20  V.  B.  C.  2G5;W  Sec.  S—R.  & 
2137,  2a  U.  S.  C.  236 ; See.  9— R.  S.  2117,  25  U.  S.  C.  170  (31 
St.  871,  sue.  37 ; 32  St,  504,  see,  17)  ; 2tf  USCA  Historical  Note : 
The  last  sentence  of  the  Code  section  was  derived  from  sec, 
37,  31  St  871,  which  was  entitled  “An  Act  to  ratify  and 
confirm  an  agreement  with  the  Muskogee  or  Creek  tribe  of 
Indians  and  for  other  purposes.”  See.  10 — li.  S.  2147.  25 
U,  S,  C.  220 ; * Sec,  11— R.  S.  2118,  20  U.  S.  C,  ISO ; “ 
See.  12— R,  3,  2110,  25  U.  S.  C.  177; 33  Sec.  13— R.  S.  2111. 
20  U.  S.  C.  171 ; i0  Sec,  14— It.  S.  2112,  20  U,  S,  C,  172 ; 43 
See,  10— R.  S.  2113.  20  U,  S.  C.  173  ; 42  Sec.  10— R,  S.  2154, 
2105,  20  U.  S.  C.  227,  228; 43  Sec,  17— R*  S.  2106.  25  IL  S.  C. 
229 ; USCA  Historical  Note  : R,  S.  2156  was  derived  from  the 


York  Indians,  5 Wall.  761;  New  York  ex  rel,  Culler.  21  Hw,  800; 
Falcher.  11  PpjI.  47*  Pickett.  1 Idaho  523;  Pino,  38  C.  Cls.  (M  ; 
Price,  33  C.  Cls,  100;  Rex,  03  C.  Cls.  320;  Roy.  45  C,  CIS,  17T ; 
Schaap,  210  Fed.  SOS  ; Shoshone,  80  C Cls,  23  * Steven s.  34  C,  Cls. 
244  ; Stone,  29  O.  Cls-  111 ; Territory  of  Oregon^  1 Ores.  101  * Thnmfsnn, 
35  Cl  01s,  305  ; Thnrsion,  232  IT.  R.  409  : Uhlig,  2 Dale.  71  : TJ.  S.  Exp.. 
101  Fed.  073:  U.  S.  v,  Alherty.  24  Fed.  Cas.  No.  14420:  TJ.  S.  v 
Andrews,  179  U.  S.  9G  ; U.  S,  v.  Berry,  4 Fed.  779  - U.  S.  v.  Belt,  128 
Fed.  68*  U.  S.  v.  Richard.  1 Arlz.  81;  D.  S,  v,  Blrdmll.  233  V,  S.  223; 
U.  S.  v.  Board.  37  F.  2d  272;  U.  S.  v,  Brldlnman.  7 Fed.  804;  U,  S. 
v.  Candelaria,  271  U.  S,  432  ; IT.  S.  v.  Carr,  2 Mont.  234  ; IT.  S.  v.  Celes- 
tine, 215  U.  8.  278  ; U,  S.  v,  Chavez,  200  U.  S,  357;  U.  S.  v.  Dawson, 
35  How.  407;  U.  S.  v.  Dougins,  IDO  Fed.  482*  U.  S.  v.  Downing,  25 
Fed.  Cas,  No.  14901  ; U.  S.  v,  Ewing,  47  Fed.  800;  U.  S,  v.  43  On  linns, 
08  U.  S.  188;  U.  S.  v.  43  GnUons.  108  TJ.  S-  401:  T1  S.  v.  Holliday, 
3 Wall,  407  TJ,  S,  v.  Howard,  17  Fed,  638;  TJ.  S,  v,  Kio.  26  Fed,  Gas. 
No.  15528a  : U.  S.  v.  Knowltoti.  3 Dak.  58  ; U.  3.  v.  Leathers,  26  Fed, 
Cas.  No.  1 5581 ; TT.  S.  v.  Lucero.  1 N.  M.  422 ; u,  s.  V-  LeBris,  121 
U.  S.  £78;  U.  S.  v,  McGowan.  89  F.  2d  201*  TJ.  S.  v.  McGowan,  302 
TT,  g.  535  j U.  S.  Y.  Matlock,  26  Fed.  Cas.  No.  15744;  U.  8 Y.  Mvors, 
200  Fed.  387;  U,  S,  v.  Nelson,  29  Fed,  202;  U-  S,  v.  Buffalo.  1 Mont, 
489  ; U.  S.  v.  Quiver,  241  TJ.  S,  602 ; II,  S.  v.  Rogers,  4 How*. 
567  ; TJ.  S.  v.  Sa-(oo-da-cat,  2?  Fed,  Cas,  No,  1021 2;  TJ  g v.  Sanders, 

27  Fed.  Cas,  No.  16220 ; U.  S v.  Snntistevam  1 N M.  583 ; U S.  v, 

Beveloff,  27  Fed.  Cas.  No.  10252;  U.  S.  v.  SbawAlux,  27  Fed.  Cas, 
No-  16268  ; U.  S.  y.  Starr.  27  Fed.  Cas.  No.  10370  * V.  S,  v.  Stephens, 
12  Fed,  52;  It.  S.  y.  Stocking,  87  Fed,  857;  TJ,  S.  v.  Tndish,  21  i Fed, 

490;  TJ.  S.  v,  Tom,  1 Ore,  26;  U.  S.  v.  Yn rein.  1 N.  M,  593:  TJ.  8.  v. 

Ward.  28  Fed.  Cas.  No.  16639;  U.  S.  v.  Warwick,  51  Fed.  280;  TJ  S. 
v.  Wirt,  28  Fed.  Cas.  No.  16745;  U.  S.  v,  Wricht.  53  F.  2d  300*  fj.  S. 
ex  rel,  Scott,  1 Dak,  142  * Vnlk,  22  C.  Cls,  241  i Vnlk,  29  O.  Cls,  02  : 
Walker,  10  Wall.  436;  Waters,  29  Fed.  Cas.  No,  17264;  Waters.  20 
Fed,  Cos.  No,  17266;  Welch,  32  C,  Cla.  106;  Westmoreland,  155  U.  S. 
545  * Woolverton,  29  C,  Cls,  107, 

« Cited ‘ 27  Op,  A,  G,  588  ; 43  Cases.  14  Fed,  539  ; Pnlcher,  H Fed. 
47;  U.  8.  y,  Celestine,  215  TJ.  S.  278;  U.  S,  v.  Leathers.  26_  Fed.  Cos 
No.  15581;  TJ.  S.  y.  Sturgeon,  27  Fed.  Cns.  No,  16113;  Waters,  29 
Fed.  Cas,  No,  17204  ; Waters,  29  Fed,  Cns.  No.  17265, 

35  Cited:  43  Cases,  14  Fed,  039  ; Pnlcher,  11  Fed,  47  ; TJ.  S,  v,  Gelestlne, 
216  TJ.  S.  27R  ; TJ.  g.  y.  Leathers.  26  Fed.  Cns.  Nn  16581, 

53  Cited:  27  Op.  A.  G.  5^8  ; Benson.  44  Fed.  178  : 43  Cases,  14  Fed, 
539 ; Pnlcher  v.  TJ.  S,.  11  Fed,  47*  U.  S.  v.  BHrtlemnn.  7 Fed,  894; 
TJ.  S.  v,  Gelestlne,  215  U,  S.  278;  IJ.  §,  V.  48  Lbs..  35  Fed,  403;  U,  B,  v. 
Leathers,  26  Fed,  Cas.  No,  15581 ; TJ.  S.  v.  Martin,  14  Fed.  S17. 

MR,  48  St.  7S7.  Cited:  IS  Op,  A.  Q,  555*  Benson,  44  Fed,  178; 
Cherokee,  20.3  TJ.  a.  76;  43  CaFes.  14  Fed.  539;  Pnlcher,  11  Fed  ^7; 
U,  S v Celestine,  215  TJ.  S.  278  ; TT.  S.  v.  Leathers.  2B  Fed  Gas.  No.  15681. 

^Oited;  Cherokee.  203  U.  S 76;  43  Cases.  14  Fed,  539;  Pnlcher.  11 
Fed,  47 ; TT.  S.  y,  Celestine,  215  U,  S,  278 ; U.  B,  v.  Leathers,  26  Fed. 
Cns.  No.  15581. 

»a  Cited:  16  Op.  A.  G.  568;  18  Op.  A,  G.  91;  Ash,  252  U,  8,  159; 
Forsythe,  3 Ind,  T 599;  Kirby,  260  V.  S.  423  : Pike,  4 Mackey  (15  D,  C.) 
531  * TJ.  B,  y,  Boylfin,  265  Fed,  165;  U.  8.  v.  LoYing.  34  Fed.  715. 

« R.  dg  §l  787.  Cited:  Bol.  Op.  M.  25368.  MaY  14.  1928*  20  Op. 
A.  G.  245:  23  Op.  A,  G.  214  * Cherokee,  203  TJ.  S,  76*  43  Cnspg,  14 
Fed.  539;  In  re  Blackbird.  109  Fed.  139:  Morris,  191  O.  S.  384;  Pakher. 
ll  Fed,  47;  Qidgley.  3 Ind,  T,  265;  Stephens.  126  Fed.  148*  TJ  S.  v. 
Celestine,  2lfi  TJ,  S.  278;  U,*  S.  v.  Martin.  14  Fed,  SIT;  U,  B,  v.  Payne, 
8 Ferl.  8S3 : TJ.  g.  v.  Payne.  22  Fed  426*  U.  B.  y.  Sturgeon,  27  Fed. 
Cas.  No.  16413  ; U.  S.  ex  rel.  Gordon*  170  Fed.  391, 

*•  Cited:  20  Op,  A,  G,  245;  Ansley.  6 Ind.  T.  563*  Denton.  5 Tnd.  T. 
396  ; Gernmn-AmericaTi.  5 Ind.  T--  70S  ; .Tneger.  20  O Cls.  172  * L-nngforth 
1 Idaho  012:  Pike.  4 Mackey  (15  D,  C,)  531  ; Uhlig,  2 Dak.  71 : TJ.  S 
v.  Berry,  4 Fed,  779*  U,  S.  v,  Boylnn,  264  Fed,  163;  TJ,  S,  v,  .Tosnnh. 
94  TJ-  S-  614  ; TT.  S.  v.  Mullin,  71  Fed.  682 ; TJ.  S.  v.  Payne,  22  Fed. 
426  ; Walker,  204  TJ.  S.  302. 

» Cited:  IS  Go.  A.  G.  235;  IS  Op.  A.  G.  486*  German-Amerlcan,  5 
Tnd,  T,  703  ; Franklin.  233  U-  S-  269;  Lirht,  10  Okla.  732;  McBrhle. 
149  Fed,  114:  Pike.  4 Mnckey  (15  D.  C.)  531  ; Pueblo  of  Santn  Rnpa. 
273  U.  S.  315;  TJ.  g.  v.  Berry.  4 Fed.  779;  TJ  B.  v.  Bny’nn,  265  F^d, 
165:  U.  S.  v.  Hiinter.  21  Fed.  615;  TJ.  S.  y.  7^05.3  Acrrs  99  F.  2d  417, 
*°R.  48  St.  787;  Cited  — — * 

48  St.  787  j Cited: 

^R.  48  Sr,  787;  Cited 
v.  Boylan.  265  Fed.  185. 

**  Cited:  Blarkfeather,  190  TJ,  S,  368;  43  Cnsep,  14  Fed.  539:  Janis  v. 
U,  32  C.  Cls.  107;  Leiohton  v.  TT,  B..  20  G Qls,  28S ; Palcher  v. 
U K TJ  Fed,  47  ; U S.  Y-  Celestine,  215  U S,  278. 


; U.  S.  v.  Boy  Ian.  265  Fed  160, 

U,  S,  v.  Boylan.  265  Fed.  165. 

; In  re  Lelah  puc-ka  ehee,  9S  Fed.  429 ; U.  S. 


above.  See,  17,  contained  a provision  that  pending  satis- 
faction by  the  nation  or  tribe  to  which  the  offending  Indian 
or  Indians  belonged  of  the  injuries  caused  by  him  or  them, 
the  United  States  guaranteed  to  the  party  injured  an 
eventual  indemnification.  This  provision  was  repealed  by 
sec,  S of  Act  Feb.  28,  18o9,  e,  GO,  11  St,  401,  being  the  Indian 
appropriation  act  for  the  fiscal  year  18G4-  Sec.  IS — R.  S. 
2157.  25  IL  S.  C,  230 : 44  See,  li>— R.  S,  2152,  25  U.  S.  G. 
225 145  See.  21— R.  3,  2141,  25  U.  S.  C,  251; 40  R.  S.  2150, 
25  U.  S.  0.  223 : 4f  See.  22— R.  S.  2126,  25  U.  S.  C.  104;  “ 
Sec.  23— R.  3.  2150,  25  U,  S.  C,  223  ; 4tt  R,  S.  2151,  25  U.  S.  C. 
224 ; ■*  Sec,  24— R,  S.  533 ; See.  25— R,  3,  2145,  25  TJ.  S,  C. 
217.  USCA  Historical  Note:  R,  S*  2145  was  derived  from 
above  see,  25  and  see,  3 of  Act  Mar,  27,  1854,  e,  26,  10 
Sb  270;  said  sec,  3 containing  the  exception  as  to  the 
laws  enacted  for  the  District  of  Columbia.  Also  see  annota- 
tions under  18  IL  S.  G.  A.  451,  548.  Sec.  27— R,  S.  2124,  25 
U.  3.  G.  201  ; 61  See.  28— R.  S.  2125,  25  U.  3.  0-  193 ; 63  See, 
30— R.  S,  2130,  25  U-  S.  C.  241^  (19  St.  244,  sec,  1;  27  St. 
2G0;  20  St.  506,  sec.  1)  “ See  Historical  Note  25  U.  S,  C,  A. 
241. 

4 St,  725;  June  30,  1S34;  C.  102 — An  Act  to  provide  for  the 
organization  of  the  department  of  Indian  Affairs.**  See, 
3— R.  S.  2050 ; See.  4— R.  S.  2060,  25  U.  S.  G,  30 ; U,  S.  2059, 
25  U,  S,  G,  02 ; R,  S.  2062,  25  U.  S.  O.  27 ; [,fl  Sac.  5— R.  S. 
2005 ; See.  7— It.  S.  2058,  25  U,  S.  C.  31 ; R.  S,  2000,  25  U.  S.  Q, 
40;  USCA  Historical  Note:  The  derivative  sections  for 
R.  S,  2008  were  re  above  sec.  7,  see,  4 of  Act  of  June  5, 

1850,  e.  16,  0 St.  437,  and  see,  5 of  Act  Feb,  27.  1851,  c, 

14,  9 St.  587,  No  appropriation  for  any  superintendent  of 
Indian  affairs  has  been  made  since  Act  Mar,  3,  1877,  c.  101, 
see.  L 19  St,  271*  USCA  Historical  Note;  The  derivative 
sections  for  R,  S.  2066  were  re  above  see.  7 and  sec.  1 of  Act 
Mar.  3,  1847,  e,  66,  9 St,  203,  amendatory  of  re  above  1834 
Act.  See,  8— R-  S.  2075,  20  U.  S.  G.  51 ; 57  See.  9— R.  g, 
2068,  25  U.  S.  G.  42 ; ra  R.  B.  2069,  25  U,  3.  G.  45  ; 50  R.  S, 

2072,  20  U*  S.  C.  48;  USCA  Historical  Note  for  25  U,  S.  O, 

45 ; R,  S,  2069  was  derived  from  re  above  see.  9 

R.  S,  2070  provided  as  follows:  ‘‘The  salaries  of  Inter- 
prefers  lawfully  employed  in  the  service  of  the  United  States, 
in  Oregon,  Utah,  and  New  Mexico,  shall  be  $500  a year  each, 
and  of  all  so  employed  elsewhere,  $400  a year  each.”  Act 
Feb.  27*  1851,  sec.  8,  9 St.  587;  Act  Feb,  14,  1873,  see.  1,  17 
St.  437.  it  was  repealed  by  sec.  1 of  an  Act  of  May  17, 
1882,  22  St,  70,  The  number  and  compensation  of  the  in- 
terpreters depends  on  the  various  annual  Appropriation 
Acts.  Sec.  10— R.  3.  2074,  25  U,  3,  O.  50 ; 00  R,  g.  2076,  25 


**  Cited:  Quisle?,  3 Ind.  T.  265 ; Thurston,  232  U,  S.  46D  ; TJ.  S,  v, 
Colnstine.  215  TJ-  B.  278, 

■a.  n,  is  St.  787.  Cited;  21  Op.  A.  G.  72;  43  Cases,  14  Fed.  539; 
Faleher,  11  Fed.  47 ; TJ.  S.  y.  Celfitine,  215  TJ.  S,  278, 

*aSeo  25  U.  S.  C.  244a.  Cited:  22  Op.  A,  G.  232;  43  Cases,  14  Fed. 
539;  Johnson,  234  U,  S.  422;  Palcher,  11  Fed.  47;  Townsend.  265 
Fed,  519;  U.  S-  V.  Birds'll!,  233  U.  S.  223;  TJ.  S.  y.  Celestine.  215  U.  S. 
278;  U.  S.  y.  Lnilier.  260  Fed.  579;  TJ.  S.  Exp.,  191  Fed  673, 

*7  R.  4.8  St.  787,  Cited:  18  Op.  A G.  541  : 23  Op.  A.  G.  214;  Janus, 
38  F.  2d  431;  Morris,  194  U.  S.  384;  Stephens,  126  Fed,  148;  U-  B. 
v.  Baker,  4 Ind.  T.  514  ; U.  S.  y.  Ceientine,  215  U.  S.  278  : U,  B.  ex  reL 

Gordon,  179  Fed.  301  ; G,  S.  ex  rel.  Standing  Bear,  25  Fed,  Cas.  No. 

14891  ; U S-  E%P„  101  Fed.  673. 

« Ci^csd.*  U.  S.  y.  Boylan.  265  Fed,  165. 

See  footnote  “47*’  above. 

w R.  48  St.  787.  Cited:  Janus.  38  F.  23  431;  U.  S.  y.  Celestine,  216 
U-  S-,  278;  TJ.  S,  ex  rel.  Gordon,  179  Fed  391, 

«i  Cited;  TJ,  8.  v,  Boylan,  260  Fed.  105:  TJ.  S.  ex  rel.  Gordon,  179 

Fed,  391  ; TJ.  S.  v,  Howard,  17  Fed.  638  ; TJ.  8.  y.  Payne,  22  Fed,  426  * 
U.  S.  v.  Stocking.  87  Fed.  857. 

G2  Cited:  18  Op.  A.  G.  544;  U,  3,  Y-  Boylan,  265  Fed.  165;  TJ.  S,  ex 
rel.  Gordon.  179  Fed.  391. 

&SCe;  25  U-  S-  C.  241a  (28  St.  697,  see.  8). 

MA.  52  St.  696.  sec.  1. 

^8.  4 St.  740*  5 St.  36,  158  298.  402,  417,  493.  704,  766;  0 St  685; 
9 St  20.  132.  252  382  544,  574;  10  Si.  43 . 266  315.  686;  It  St.  169; 
12  St.  44,  221,  512.  774.  A.  9 St.  203.  Rp.  9 St.  252,  Cited ; 0 Oo. 
A.  G 49;  17  Op.  A.  G-  258;  Memo.  Ind.  Off..  Aug.  27,  1928;  Op,  Sol,  M, 
27487.  Julv  26.  1933 ; Memo,  Sol-.  July  25,  1930,  June  14,  1988;  Memo, 
ST.  Off.,  July  7,  1938,  July  16.  1938,  Oct,  28.  1938;  Memo,  Sol.,  Feb. 
17.  1939  ; Belt,  25  C.  CIS,  92  ; Frenlont.  2 C.  Cls.  461  ; Jump,  100  F, 
°rl  130 ; Leighton,  29  C.  Cls,  288 ; U S y,  Douglas.  190  Fed,  482  ; 
U.  B.  v.  Hnmuson,  26  Fed,  Cns,  No.  15400*.  TT.  S.  v.  Hutto.  Nh,  1,  250 
FT,  S,  B24  ; TJ-  S.  y,  Hutto,  No.  2.  250  U.  S.  530 ; U,  S v.  McDmigalFs 
Adm’r.  121  U-  S.  89;  TJ.  S.  y.  Mitchell*  F9  U.  S.  146;  U.  S.  y,  Watashe, 
102  F.  2d  428;  TJ.  S Fidelity.  214  U S-  507. 

Cited:  14  Op,  A G.  573;  15  Op,  A,  G.  405;  Benfiow,  3 Okla,  161* 
U-  S y.  Mullin,  71  Fed.  632, 

GT  Cited:  TT.  s.  v,  Hnmasnn,  26  Fed.  Cns.  No.  15120, 

68  Cited:  U.  S-  y.  Mitchell.  109  U.  S.  146. 
t'See:  ?5  TJ.  S.  C.  472. 

5 D,  S.  C.  30a,  Cited;  20  Op,  A Q,  494, 
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4 St.  735-45  St.  158 


U.  S.  C,  60;  R,  S.  2077,  25  V.  S.  C.  54;“  USCA  Historical 
Note:  It,  H.  2077  was  derived  re  sec.  10  above.  Approprla* 
lions  for  traveling  and  incidental  expenses  of  special  agents 
and  others,  in  accord  with  provisions  of  this  section,  are 
made  in  the  annual  Indian  appropriation  Acts,  The  pro- 
vision of  the  fiscal  year  1917  was  by  Act  of  May  IS,  11116. 
sec.  I*  39  St.  127,  which  limits  the  subsistence  allowance 
of  special  agents  and  inspectors  to  $3  per  day*  Sec.  11-= 
h,  S,  2080,  25  U.  S.  C,  ill;*1 *  USCA  Historical  Note:  R.  S, 
21  ISO  was  derived  sec,  11  re  above ; see.  3 of  Act  Mur,  3,  1S47, 
9 St,  203  ; see.  3 of  Act  Aug.  30,  1SD2,  10  St.  56,  being  the 
Indian  appropriation  act  for  the  fiscal  year  of  1353,  and 
sees,  2 and  3 of  Act  July  15,  1870,  16  St.  300,  being  (he 
Indian  appropriation  act  for  the  fiscal  year  1871,  See,  12 — 
R,  S.  2062.  25  U*  S.  C,  27;  K.  S,  2082,  25  U,  S.  C.  13  5 ; Sec, 
13— R.  S.  2US3,  25  U.  S.  G.  91 ; ® R.  S.  2088,  25  U.  S.  C.  112  ; 
11.  S,  2091 ; Sec,  14— R.  S.  2078,  25  U,  S,  G,  68 ; 04  Sec,  10— 
It.  S.  2110,  25  U,  S.  C.  141;  USCA  Historical  Note:  The 
Interior  Department,  commenting  on  this  section  says : ‘‘The 
practice  of  issuing  army  rations  to  Indians  is  no  longer 
In  use,  and  tills  section  should  therefore  he  repealed.”  Sec. 
17 — It.  S,  465.  25  U,  S.  C.  9.  ** 

4 St  740;  June  30,  1834;  O*  167— An  Act  to  relinquish  the  rever- 
sionary interest  of  the  United  States  in  a certain  Indian 
reservation  lying  between  the  rivers  Mississippi  and  Des- 
moins  “ 

4 St.  746;  Jan.  27,  1835;  C.  2— An  Act  making  appropriations  for 
the  current  expenses  of  the  Indian  department  for  the  year 
1835/* 

4 St.  760:  Mar.  3,  1835;  C,  30— An  Act  making  appropriations  for 
the  civil  and  diplomatic  expenses  of  government  for  the  year 
ISSBl* 

4 St.  7S0 ; Mar,  3, 1835 ; C.  50 — An  Act  making  appropriations  for 

Indian  annuities  and  other  similar  objects,  for  the  year 
1835!° 

5 STAT, 

5 St.  1 ; Jan.  14,  1836;  O-  1 — An  Act  making  an  appropriation  for 

repressing  hostilities  commenced  hj*  the  Seminole  Indians. 

5 St  1;  Jan.  20,  1536  ; C.  3— An  Act  making  an  additional  appro- 
priation for  repressing  hostilities  commenced  by  the  Sem- 
inole Indians,” 

5 St,  6;  Mar.  19,  1836;  C.  43— An  Act  authorising  the  Secretary 
of  War  to  transfer  a part  of  the  appropriation  for  the  sup' 
press  Ion  of  Indian  hostilities  in  Florida,  to  the  credit  of 
subsistence. 

5 St.  7 ; Mar,  19,  1836 ; C.  44 — An  Act  to  provide  for  the  payment 
of  volunteers  and  militia  corps,  in  the  service  of  the  United 
States.” 

R.  S.  1657, 

5 St.  8;  Apr,  1,  1836;  C.  46 — An  Act  making  a further  appro- 
priation for  the  suppression  of  Indian  hostilities  in  Florida. 

5 St.  10 : Apr.  20,  1836 ; C,  53—An  Act  to  carry  into  effect  the 
treaties  concluded  by  the  Chickasaw  tribe  of  Indians  on  the 
twentieth  October,  1832,  and  tlie  twenty-fourth  May,  1831.™ 

5 St,  10 ; Apr,  20, 1336  : C.  G4 — An  Act  establishing  the  Territorial 
Government  of  Wisconsin!3 

5 St.  17;  Apr,  29,  1836 ; G.  57— An  Act  making  a further  appro- 
priation for  suppressing  Indian  hostilities  in  Florida.” 

5 St,  17;  May  9,  1836;  G.  59 — An  Act  making  appropriations  for 
the  civil  and  diplomatic  expenses  of  Government  for  the 
year  1836. 


01  See;  n U.  S,  C.  73,  73a,  73b  and  c.  16  of  Tit.  0.  Cited : XL  S.  v.  Smith, 
35  Fort.  490. 

8cc:  25  TJ,  S,  0.  474  (4s  St.  987.  sec.  14). 

« Siiperscilrd  hy  36  St.  801,  B"C,  23.  S<*r;  20  TT*  S.  O.  93, 

Cited’  Mnmo,  Tml.  Off.  Mar.  IS.  1927;  Ewerf.  209  U.  g.  129; 

Kor.ilaH  259  B.  S.  139 : U.  S.  v.  Douglas?.  mo  Fed.  4^2;  U.  "8,  v.  Hutto, 

No,  1.  256  TJ,  S.  524  : U.  S,  v.  Hutto,  No.  2.  256  TT.  S,  530. 

®'  Cited  : fl  L,  D,  520;  Chmpewn,  301  U S,  858;  In  re  Bvn-Lil-Le.  12 

Aris.  150;  Rnmero,  24  G,  C!s„  331;  U 3.  v RlrdsfiU.  233  TJ.  S 223: 
U.  £L  v.  Leathers.  26  Frrt.  Cas.  No.  10581  ; U.  3.  v.  Thuvgton,  143  Fed. 
287;  U.  fi  Fidoflfy,  214  tJ.  S,  507. 

M So.  7 St,  229,  CUcd:  March,  8 How.  223;  U.  S.  v.  Higgins,  103  Fed. 
348  ; Webster,  1 1 How.  437. 
m8a.  4 St,  735, 

68  Cited:  Minis,  35  Pet-  423. 

83  ${?.  1 St.  018  : « Sf.  60S  : 4 St.  181,  442;  7 St.  16.  35  43,  44,  49,  62. 
6G.  68.  74,  84.  87.  01,  100.  105.  107.  113,  152,  ITS,  185.  le6.  188.  ISO,  203. 
210.  224,  228.  231,  234  240  Q44.  284,  286,  ?90.  295.  300.  303.  311*  317, 
320.  3*3,  go?.  323.  333.  348.  355  366.  36^  370,  374,  378,  303,  394, 

397  399.  403  *10.  4l4,  417,  424,  429,  419,  4 BO.  8.  5 St.  704. 

8(7.  4 St,  SOI. 

™ 8.  5 St,  33.  05.  135.  152.  205.  209,  241,  357.  453. 

73  8a.  7 St.  388,  430.  B.  5 St.  36.  Cited:  Ayres.  42  C.  Cls.  385* 

^8(7.  N.  W.  Ord,  1787,  U,  3,  C*  <1034  ed,)  p.  EXilL 
™ 5 SL  67S. 


5 Bt.  26;  May  9,  1S36 ; G.  60— Ail  Act  providing  for  the  salaries 
Of  certain  officers  therein  named,  and  for  other  purposes!6 
u St.  32;  May  23,  1836;  C*  80 — An  Act  authorizing  the  President 
of  the  United  States  to  accept  the  service  of  volunteers,  and 
to  raise  an  additional  regiment  of  dragoons  or  mounted 
riflemen. 

” St.  33 ; Mny  23,  1S38 ; C,  81— An  Act  making  appropriations  for 
the  suppression  of  hostilities  by  the  Greek  Indians*" 
o St.  34;  June  7,  1836;  G.  S6 — An  Act  to  extend  the  western 
boundary  of  the  State  of  Missouri  to  the  Missouri  river,7* 

5 St-  36 ; June  14,  1836 ; C,  88 — Au  Act  making  appropriations  for 
the  current  expenses  of  the  Indian  Department,  for  Indian 
annuities,  and  other  similar  objects,  for  the  year  1836!* 

5 St.  48;  June  15,  1836;  C*  08 — An  Act  to  divide  the  Green  Bay 
land  district  in  Michigan,  and  for  other  purposes!11 
5 St.  65;  July  2,  1S36;  C.  251 — An  Act  making  appropriations 
for  the  suppression  of  Indian  hostilities  and  for  other  pur- 
poses.80 

5 St-  67 ; July  2,  1836;  C*  25S— An  Act  to  provide  for  the  better 
protection  of  the  western  frontier. 

5 St*  71 ; July  2,  1336;  C*  263 — An  Act  fof  the  payment  of  certain 
companies  of  the  militia  of  Missouri  and  Indiana,  for  services 
rendered  against  the  Indians  in  1832, 

5 St.  73;  July  2,  1836;  G,  SGT-^-An  Act  making  further  appro- 
priations for  carrying  into  effect  certain  Indian  treaties,*1 
5 St  116 ; July  4,  1838 ; C*  355 — An  Act  to  carry  into  effect,  in  the 
States  of  Alabama,  and  Mississippi,  the  existing  compacts 
with  those  States  in  regard  to  the  five  per  cent,  fund,  and 
the  school  reservations,8 * ** 

5 St,  131 ; Feb.  1,  1836;  J*  Res.  No.  I— Resolution  authorizing  the 
president  to  furnish  rations  to  certain  inhabitants  of  Florida. 
5 St,  131 ; May  9,  1836 ; J,  Res.  No,  III— Resolution  to  suspend 
the  sale  of  a part  of  the  public  lands  acquired  by  the  treaty 
of  Dancing  Rabbit  Greek*®3 

5 Bt*  135 ; Jan*  9,  1837;  C,  1— An  Act  to  regulate,  in  certain  cases, 
the  disposition  of  the  proceeds  of  lands  ceded  by  Indian 
tribes  to  the  United  States!1  See,  1-R.  S.  2093,  25  U.  S.  C. 
152  Is5  See.  2-R.  3,  2004,  25  U*  S.  C.  153 ; Sec.  3-R*  S,  2095, 
25  TJ,  S.  C.  157;  Sec.  4-R.  S.  2096,  25  U.  S.  C,  158* 

5 St*  135 ; Jan*  9,  1837 ; C*  2— An  Act  making  an  appropriation 
for  the  suppression  of  Indian  hostilities,®7 
5 Bt,  142 ; Jan,  IS,  1837  ; 0.  5— An  Act  to  provide  for  the  payment 
of  horses  and  other  property  lost  or  destroyed  in  the  military 
service  of  the  United  States.® 

5 St.  147  ; Mar.  1,  1837 ; C.  16— An  Act  to  extend  the  jurisdic- 
tion of  the  District  Court  of  the  United  States,  for  the  dis- 
trict of  Arkansas.®5 

5 St.  148;  Mnr*  1, 1837;  C.  17 — An  Act  making  appropriations  for 
the  support  of  the  army  for  the  year  1837,  and  for  other 


purposes* 


5 St*  152 : Mnr.  2,  1837 ; G*  20— An  Act  making  an  additional 
appropriation  for  the  suppression  of  Indian  hostilities, 
for  the  year  1337.*° 

5 Bt.  15S;  Mar.  3,  1837 ; O.  31 — An  Act  making  appropriations  for 
the  current  expenses  of  the  Indian  Department,  and  for  ful- 
filling treaty  stiTiulations  with  the  various  Indian  tribes, 
for  the  year  1837!1 


7S  Fp/7,  2 St.  ono.  74C,  ,<?.  5 Rt.  20.  409  523. 

7(1  S'T,  l St,  40g  * 4 St,  501  ; 5 St  7 

77  rm*>d:  FUnf«  of  Mlwtiirl.  7 How.  660. 

79  8n.  1 St  618  : 3 St.  608  : 4 Rt,  100,  JS1  442.  594*  735  ; 5 St  10  ; 7 St 

43.  44.  49.  66.  74.  84.  87,  93.  0S.  100.  105  107,  113.  137.  152  160.  178 

1R5,  1 $6.  iss.  ?fn,  210,  218.  234.  284,  290,  295  200  203  311. 

317.  320.  323.  327,  228.  333.  342.  34g,  351.  855  366  370  374  378 
292,  POt,  3n7*  390.  403*  410.  414,  424,  429,  431,  440,  450,  467,  470.  8, 

5 Sf.  73.  135.  ' ’ 

73  Bn.  7 St.  374.  S.  n Sf.  078. 

60  Sg.  1 St.  408;  4 St.  501;  5 St*  7*  S.  5 St.  135,  132.  205.  209.  241, 

357. 

« 8(7.  5 Sf.  36;  7 St.  478;  483.  4^0.  491.  496.  498.  499.  500  501.  503, 
ft,  9 St*  746  ; 10  St  15-  41.  VU»di  Eastern  Band  20  C.  Cls.  449  ; Hoitlen, 
17  Wnll.  211  ; Wnrrl.  17  Wnll,  253  ; 4 Od*  A,  G.  621. 

83  8(7.  7 St.  388?  3 St*  348.  480,  S«c.  6,  A.  5 St.  490,  727  ; 9 St.  202. 
8a.  7 St.  333.  b.  5 Sf.  lftn. 

5 Stnt.  36.  Cited:  FTomen.  17  Wnll.  2H;  KnnsnP.  So  C.  CIS, 
; Leuven  worth,  92  U.  S.  733  ; M.  E.  & T.  Ky„  92  U.  S.  760  ; Ward,  17 
WnU  253. 

B*Ser:  25  U-  S*  G-  154  (23  St.  98,  ^ce*  10). 

4 Fori.  779. 

*»  C;*rd:  U*  S.  v.  Bprrv.  4 Fed.  779  ; U-  S.  v, 

180;  n,  S*  v.  Omaha;  253  TT,  S.  270. 

»7  .<?'/.  1 Bt.  408  • 4 FU,  500:  5 St,  7.  65. 

4 St.  61 3,  726.  8,  5 St.  204. 

&F0.  2 St,  ISO, 

«>  8a.  1 St.  408  ; 4 St*  500  ; 5 St.  7*  65. 

« 80  3 St*  261  i 4 St*  735  J 7 St,  229,  240,  244,  320.  823*  327.  328,  333, 
306,  429,  4U,  505,  BOG,  510,  511,  514.  515.  516*  51 T.  524.  527.  B32.  8.  5 

St,  131,  298,  402,  417,  403,  704,  766*  9 St.  20,  132,  252,  382,  54 4.  574. 


Cited’  U*  S.  v*  Berry, 
BlaeKfoather,  105  U.  S. 
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5 St.  163  ; Mar.  3s  1837 ; C.  33— An  Act  making  appropriations  for 
the  civil  and  diplomatic  expenses  of  Government  for  the 
year  1837*  R.  B.  447, 

o St*  180;  Mar,  3,  1837;  O*  39 — An  Act  for  the  appointment  of 
commissioners  to  adjust  tho  claims  to  reservations  of  land 
under  the  fourteenth  article  of  the  treaty  of  1S30  with  the 
Choctaw  Indians.” 

5 St,  ISO ; Mar,  3,  1837  ; C.  41— An  Act  to  authorise  and  sanction 
the  sales  of  reserves,  provided  for  Creek  Indians  in  the  treaty 
of  March  24,  1832,  in  certain  cases,  and  for  other  purposes.” 
5 St,  195;  Mar  3,  1837;  C*  46— An  Act  to  provide  for  continuing 
the  construction,  and  for  the  repair  of  certain  roads,  and  for 
other  purposes,  during  the  year  1837.” 

5 St.  204 ; Oct.  32,  1837 ; C-  4— An  Act  to  continue  in  force  certain 
laws  to  the  close  of  the  next  session  of  Congress,®5 * 
f>  St.  205;  Oct,  16,  1837;  C,  7— An  Act  making  an  additional  ap- 
propriation for  the  suppression  of  Indian  hostilities,  for  the 
year  1837,^ 

5 St.  200 ; Jam  16,  1S38 ; C.  3— An  Act  to  provide  for  the  payment 
of  the  annuities  which  will  become  due  and  payable  to  the 
Great:  and  Little  Gsages,  in  the  year  1838,  and  for  other 
purposes. 

5 St.  200;  Jan.  30,  1838;  O,  4 — An  Act  making  a partial  appro- 
priation for  the  suppression  of  Indian  hostilities  for  the  year 
!838.nf 

D St*  211 ; Feb.  22,  1838;  C*  13— An  Act  to  amend  an  act  entitled 
“An  act  for  the  appointment  of  commissioners  to  adjust  the 
claims  to  reservations  of  land  under  the  fourteenth  article  of 
the  treaty  of  1830  with  the  Choctaw  Indians.”®5* 

5 St.  216;  Apr.  6,  1838;  G.  54 — An  Act  making  appropriations  for 
the  civil  and  diplomatic  expenses  of  Government  for  the 
year  1S3S- 

5 St.  235 ; Juno  12,  1538;  G.  96— An  Act  to  divide  the  Territory 
of  Wisconsin  and  to  establish  the  Territorial  Government 
of  Iowa.®0 

5 St,  241 ; June  12,  1838;  G.  97— An  Act  making  appropriations  for 
preventing  and  suppressing  Indian  hostilities  for  the  year 
1838  and  for  arrearages  for  the  year  1837*1 
5 St,  214  ■ June  12,  1838 ; G.  110 — An  Act  concerning  a seminary 
of  learning  in  the  Territory  of  Wisconsin. 

5 St.  251;  June  22,  1838;  C,  119 — An  Act  to  grant  pre-emption 
rights  to  settlers  on  the  public  lands.3 
5 St.  256;  July  5,  1838;  O.  161 — An  Act  to  authorize  the  issuing 
of  patents  to  the  last  bona  fide  transferee  of  reservations 
under  the  treaty  between  the  United  States  and  the  Creek 
tribe  of  Indians  which  was  concluded  on  the  twentyTourth 
of  March,  1832,® 

5 St.  256;  July  5,  1839;  C,  162-— An  Act  to  increase  the  present 
military  establishment  of  the  United  States,  and  for  other 
purposes. 

Sec*  31 — It*  S.  1224, 

5 St*  264;  July  7.  1838;  C.  169— An  Act  to  provide  for  the  mip= 
port  of  the  Military  Academy  of  the  United  States  for  the 
year  1838,  and  for  other  purposes, 

5 St*  296;  July  7,  1838;  C.  183— An  Act  ceding  to  the  State  of 
Ohio  the  interest  of  the  United  States  in  a certain  road 
within  that  State.4 

H St,  298  ; July  7,  1838  ; 0,  186“An  Act  making  appropriations  for 
the  current  and  contingent  expenses  of  the  Indian  depart- 
ment, and  for  fulfilling  treaty  stipulations  with  the  various 
Indian  tribes,  for  the  year  1838,“ 

5 St,  316 ; Feb*  33,  1839 ; C.  24^An  Act  to  provide  for  the  loea- 


P2  Bff.  5 St.  131 ; 7 St.  338.  A.  5 St.  211.  £,  5 St.  513.  Cited.*  3 Op. 

A.  G.  408  ; 20  Op,  A*  G.  127  ; Choctaw,  21  C.  Cls.  50,  rov’d  110  U,  S.  1 ; 
Wilson,  6 Wall.  S3. 

«n  Bg.  7 St,  366.  8.  11  St.  169.  699.  Cited:  3 Op.  A.  G.  59B ; 4 Op. 

A,  G.  Op-  A,  G.  75  ; 4 Op.  A,  G.  77  ; 10  Op,  A.  G.  31  ; Creek,  77  C.  Cl^. 
226 ; Creek,  77  C-  Cls.  150,  rev’il  295  XL  S.  103,  same  ease  302  U.  S. 
620. 

**/?<?,  4 St.  22, 

55  Bff.  n St.  142. 

M 8g.  0 St*  7.  05. 

^ 8g.  5 St.  7.  65. 

^Aff.  5 St.  180.  Rp.  5 St.  513. 

N.  W.  Ord,  1787.  TJ.  S*  C.  (1934  ed.)  p.  XXIII.  8.  5 St,  522. 
Cited,-  State  of  Missouri,  7 How.  660  : Western  Cherokee.  27  C;  Cls,  1,  mod. 
28  n.  Cls.  557. 

i Sp.  5 St,  7.  65.  488.  8.  0 St,  612,  678  ; 9 St*  544.  Cited ; 4 Op,  A.  G- 

623  : Old  Settlers.  148  U.  S.  427. 

3%,  4 St.  420 ; 7 St.  883.  Rpt  5 St.  453.  8.  9 St.  50.  Cited : 3 Op. 

A.  G.  408, 

*8(7.  7 St.  366.  Cited:  3 Op.  A.  G.  423. 

*8(7.  7 St..  11  % - 

5 Bit.  4 St.  735  : 5 St.  158 ; 7 St.  240,  897,  528,  §8G,  540,  542,  543,  544. 
547,  550,  565,  566. 


tion  and  temporary  support  of  the  Seminole  Indians  re- 
moved from  Florida, 

5 St  323:  Mar,  3. 1&39;  C.  71— An  Act  making  appropriations  for 
the  current  and  contingent  expenses  of  the  Indian  Depart- 
ment, and  for  fulfilling  treaty  stipulations  with  the  various 
Indian  tribes,  for  the  year  1S39.“ 

5 St.  331  ; Mar.  3,  1839  ; C.  80 — An  Act  to  provide  for  taking  the 
sixth  census  or  enumeration  of  the  inhabitants  of  the  United 
States. 

5 St.  339;  Mar*  3.  1839;  G.  82 — * An  Act  making  appropriations  for 
the  Civil  and  diplomatic  expenses  of  Government  for  the 
year  1S39.7 

5 St.  349  ; Mar.  3,  1839;  C,  83— An  Act  for  the  relief  of  the 
Brothertown  Indians  in  the  Territory  of  Wisconsin.8 * * 
R.  S-  1765=1779. 

5 St.  352:  Mar,  3,  1839;  G.  86— An  Act  to  authorize  the  construc- 
tion of  a road  from  Dubuque*  in  the  Territory  of  Iowa,  to 
the  northern  boundary  of  the  State  of  Missouri,  and  for 
other  purposes.® 

5 St.  307 ; Mar.  3,  1839 ; C.  93 — Au  Act  making  appropriations  for 
preventing  and  suppressing  Indian  hostilities,  for  the  year 
lS39,ia 

0 St.  371 : May  8. 1810;  G,  22— An  Act  making  appropriations  for 
the  civil  and  diplomatic  expenses  of  the  Government  for  the 
year  1840. 

5 St.  397;  July  20,  1840;  G.  4D=— An  Act  to  annex  a certain  tract 
of  land  to  the  Coosa  land  district,  and  for  other  purposes.11 

0 St,  402;  July  20.  1840;  C*  53— An  Act  making  appropriations 
for  the  current  and  contingent  expenses  of  the  Indian  De- 
partment, and  for  fulfilling  treaty  stipulations  with  the 
various  Indian  tribes,  for  the  year  1840,11 * 

5 St.  409;- May  2,  1840;  J.  Res.  No.  I — Joint  Resolution  author- 
izing the  Secretary  of  War  to  continue  certain  clerks  em- 
ployed in  the  office  of  the  Commissioner  of  Indian  Affairs,35 

5 St.  412 : Feb,  18*  1841 ; G,  6— An  Act  making  appropriations  for 
the  payment  of  revolutionary  and  other  pensioners  of  the 
United  States*  for  the  year  1841  * and  for  other  purposes. 

5 St.  414;  Mar*  2,  1841;  G*  21 — An  Act  making  an  appropriation 
to  defray  the  expense  of  a delegation  of  the  Seminole  Indians 
west  of  the  Mississippi  to  Florida,  and  for  other  purposes.14 

5 St.  417 ; Mar.  3,  1841 ; C.  S3— An  Act  making  appropriations  for 
the  current  and  contingent  expenses  of  the  Indian  Depart- 
ment, and  for  fulfilling  treaty  stipulations  with  the  various 
Indian  tribes,  for  the  year  1841.15 

0 St.  421 : Mar.  3, 1841 ; G*  35— An  Act  making  appropriations  for 
the  civil  and  diplomatic  expenses  of  the  Government  for 
the  year  1841. 

5 St.  435 ; Alar.  3,  1841 ; C.  37— An  Act  making  an  appropriation 
for  the  temporary  support  of  certain  destitute  Kickapoo 
Indians,  and  to  defray  the  expense  of  removing  and  sub- 
sisting the  Swan  Greek  and  Black  River  Indians  of 
Michigan. 

5 St.  453  ; Sep,  4,  1841 ; C*  10— An  Act  to  appropriate  the  proceeds 
of  the  sales  of  the  public  lands,  and  to  grant  pre-emption 
rights,16 

R.  S.  2258,  2259,  2260,  2261. 

5 St,  458 ; Sep.  9,  1841 ; O.  17~— An  Act  making  appropriations  for 
various  fortification,  for  ordnance,  and  for  preventing  and 
suppressing  Indian  hostilities.37 

5 St,  470;  Mar.  4,  1842;  O-  5 — An  Act  to  provide  for  the  early 
disposition  of  the  lands  lying  in  the  State  of  Alabama,  ac- 
quired from  the  Cherokee  Indians  by  the  treaty  of  twenty- 
ninth  of  December,  1835*1* 

5 St,  473;  Apr*  14,  1842;  O,  24— An  Act  to  provide  for  the  al- 
lowance of  invalid  pensions  to  certain  Cherokee  warriors, 
under  the  provisions  of  the  fourteenth  article  of  the  treaty 
of  1835,M 


* Rgt  4 St.  411.  gee,  2 ; Bit.  7 St.  321,  378.  478,  491,  511,  534,  538,  540, 

550  569.  574.  578.  B,  5 St.  612  ;10  St.  15. 

t Cited:  3 On.  A*  6.  431  ; Minis.  10  Pet.  423. 

8 8g.  7 St.  346,  405,  8.  5 St.  766  ; 813  ; 19  St.  41,  Cited:  Elk,  112 

U.  S.  94. 

* Cited:  King.  Ill  Fed,  860. 

M gff.  5 St*  7.  65.  8.  5 St,  612,  673,  678. 

» Bo,  7 gt.  ipn. 

32  Bp.  4 St.  735:  5 St*  158:  7 St.  189,  536,  544,  565,  569,  076,  586. 

33  Bg,  5 St.  26.  Sec.  1,  Cl,  16.  8.  5 St.  58.3, 

« 8.  9 St,  544. 

» 80.  4 St.  735  ; 5 SI.  1 58. 

” 8g.  7 St,  333.  532,  069.  Rpg.  5 St.  251,  B.  5 St.  619  ; 10  St.  7.  30S  ; 

12  St.  413;  15  St.  186.  Cited:  6 Op,  A.  Q.  658:  7 Op,  A.  G,  742;  Hart= 

man,  76  Fed.  157  ; Kin^,  111  Fed.  860  ; Spalding,  160  U*  S.  394. 

» 8a.  s St.  7. 

™8a  7 St.  478. 

*■  8g.  7 St.  478,  Art.  16* 


ERiC  532 


498 


ANNOTATED  TABLE  OF  STATUTES  AND  TREATIES 


5 St-  475— 5 St,  766 


D St,  475;  May  33, 1S42;  C.  29— An  Act  making  appropriations  for 
the  civil  LizicI  diplomatic  expenses  of  Government  for  the 
year  1842. 

R.  H,  1888. 

5 St.  490;  June  13,  1S42;  C,  40 — An  Apt  in  si  mend  nn  net  entitled 
“An  net  to  carry  into  effect,  in  the  States  of  Alabama  and 
Mississippi,  the  existing  compacts  with  those  States  with 
regard  to  tlie  live  per  cunt,  fund  and  the  school  reserva- 
tions/’ *“ 

5 St,  493;  July  37,  1842;  C,  64 — An  Act  making  appropriations 
for  the  current  and  contingent  expenses  of  the  Indian  Depart* 
incut,  and  for  fulfilling  treaty  Stipulations  with  the  various 
Indian  tribes,  for  the  year  1342/1 

5 St.  H04;  Aug,  11, 1842  - C,  127— An  Act  to  provide  for  the  settle- 
ment of  the  claims  of  the  State  of  Georgia  for  the  services  of 
her  militia. 

4 St,  000;  Aug.  10,  1S42;  G.  ITS— An  Act  authorizing  the  settle= 

incut  and  payment  of  certain  claims  of  the  State  of  Ala- 
ljnmn,21 

5 St.  013;  Aug,  23,  1S42;  G,  187— An  Act  to  provide  for  the  satis- 

faction of  claims  arising  under  the  fourteenth  and  nineteenth 
articles  of  the  treaty  of  Dancing  Rabbit  creek,  concluded  in 
Stmtember,  ISSO,35, 

0 St.  522  ; Aug.  23,  1S42 ; C,  194— An  Act  to  authorize  the  selection 
of  school  lands  in  lieu  of  those  granted  to  the  half-breeds  of 
the  Sac  and  Fox  Indians/4 

5 St.  523;  Aug.  26,  1812;  G,  202 — An  Act  legalizing  and  making 
appropriations  for  such  necessary  objects  as  have  been 
usually  included  in  the  general  appropriation  bills  without 
authority  of  law,  and  to  fix  nnd  provide  for  certain  incidental 
expenses  of  the  Departments  and  offices  of  the  Government, 
and  for  other  purposes.25 

5 St  542-  Aug.  20,  1842;  <2,  262— An  Act  to  authorize  the  States 
of  Indiniia  and  Illinois  to  select  certain  quantities  of  land, 
in  lion  of  like  quantities  heretofore  granted  to  the  said  States, 
for  the  construction  of  the  Wabash  and  Erie  and  the  Illinois 
aiul  Michigan  canals/0 

0 St,  545  ; Aug.  29,  1842  ; O,  204 — An  Act  to  provide  for  the  reports 
of  the  decisions  of  the  Supreme  Court  of  the  United  States. 
II.  S.  G77s  OSl,  632,  GS3. 

0 St.  576;  Aug.  31,  1842;  C.  275 — An  Act  making  appropriations 
lo  carry  Into  effect  a treaty  with  the  Wyandott  Indians, 
and  for  other  purposes. ^ 

5 St,  583 ; May  IS,  1842 ; J.  Res,  No,  IV — Joint  Resolution  to  con- 
tinue two  clerks  In  the  business  of  reservations  and  grants 
under  Indian  treaties.63 

5 St,  584 ; Aug,  30, 1842  ; J,  Res,  No,  X— Joint  Resolution  to  insti- 
I ute  proceedings  to  ascertain  the  title  to  Rush  Island,  ceded 
in  the  Caddo  Treaty.20 

a St.  5S6:  Dee.  24,  1842:  G,  2— An  Act  making  appropriations 
for  the  civil  and  diplomatic  expenses  of  Government  for  the 
half  calendar  year  ending  the  thirtieth  day  of  June  1843. 

5 St,  603;  Alar,  1,  1843;  G.  50 — An  Act  to  perfect  the  titles  to 
lands  south  of  the  Arkansas  river,  held  under  New  Madrid 
locations,  and  pre-emption  rights  under  the  act  of  1814 f 15], 30 

5 St,  611:  Mar.  3,  1843;  C,  78 — An  Act  authorizing  the  sale  of 
lands,  with  the  improvements  thereon  erected  by  the  United 
States,  for  the  use  of  their  agents,  teachers,  fanners,  mechan- 
ics, and  other  persons  employed  amongst  the  Indians/1  See, 
1— R.  S,  2122,  25  U.  S.  C.  1SS  ; See.  2— R.  3.  2123,  25  tJ  S.  C, 
180. 

5 St,  612:  Mar.  3,  1843;  C,  80— An  Act  making  appropriations  for 
fulfilling  treaty  stipulations  with  the  various  Indian  tribes, 
and  for  the  current  and  contingent  expenses  of  the  Indian 
department,  for  the  half  calendar  year  beginning  the  first 
day  of  January  and  ending  the  thirtieth  day  of  June,  1843: 
and  for  the  fiscal  year  beginning  the  first  day  of  July,  1843, 


5 St,  110. 

si  Bn,  4 St.  735 : 5 St,  158 ; 7 St,  582,  S,  9 St.  40,  544, 

10  St.  21 4, 

^So  5 St.  iso.  211;  7 St.  333  340.  R.  5 St,  612.  704;  9 gt,  114,  182. 

544  ; 10  St.  15.  41.  Cited:  4 Op.  A.  G.  107  : 4 Op.  A.  O.  341  : 4 Op.  A.  G 
340  : 4 Od.  A.  G.  452 : 4 Op.  A.  G.  513 ; Choctaw,  110  TJ.  S.  1,  rev's  21 
C.  CIS  nn  : Wilson,  6 Wall.  S3, 

^ So.  5 St.  235. 

^lipo.  5 St.  20.  m.  5 St,  583,  May  IS,  1842;  7 St.  478.  JSL  5 St.  704. 
Cited : Pnwncp  DO  C Cla.  1. 

So  7 St,  569  58 2, 

-7  Sg.  11  St,  581, 

38  Rg.  5 St.  409.  8.  5 St.  523.  718. 

^Sa.  7 Rt.  470, 

» S'*.  3 St.  211 ; 3 St.  668  ; 4 St-  62, 

» Cited:  3 L.  D.  425. 


and  ending  the  thirtieth  day  of  June,  1844,  and  for  other 
purposes/3 

o St,  610,  Mar.  3,  1S43  ; O,  SO— An  Act  to  authorize  the  investiga- 
tion of  alleged  frauds  under  the  pre-emption  laws,  and 
for  other  purposes/3  R,  S.  2172, 

5 St,  622;  Mar,  3,  1843;  O.  68 — An  Act  directing  the  survey 
of  the  northern  line  of  the  reservation  for  the  half-breeds  of 
the  Sachs  [Snes]  and  Fox  tribes  of  Indians  by  the  treaty  of 
August  1 824. 34 

5 St  624  ? Mar.  3,  1843:  O.  91 — An  Act  providing  for  the  sale  of 
certain  lands  in  the  States  of  Ohio  and  Michigan,  ceded 
by  the  Wyandot  tribe  of  Indians,  and  for  other  purposes.36 

5 St,  030;  Mar,  3,  1S43 ; G.  100— An  Act  making  appropriations 
for  the  civil  anti  diploma  tie  expenses  of  Government  for  the 
fiscal  year  ending  the  thirtieth  day  of  June,  1844. 

5 St.  640 ; Mar.  3, 1843;  C,  101— An  Act  for  the  relief  of  the  Stock- 
bridge  tribe  of  Indian,  in  the  Territory  of  Wisconsin/0 

5 St-  GG6;  June  15,  3344;  G,  54— -An  Act  to  repeal  an  act  entitled 
“An  act  directing  the  survey  of  the  northern  line  of  the 
reservation  for  the  half-breeds  of  the  Sae  and  Fox  tribes 
of  Indians,  by  the  treaty  of  August,  1824,”  approved  March 
3,  1843 

5 St.  673  : June  15,  1844  ; O-  73 — An  Act  making  an  appropriation 
for  the  payment  of  horses  lost  by  the  Missouri  volunteers  in 
the  Florida  \uir/ 

5 St,  67S ; June  17,  1844 ; C,  99— An  Act  to  enable  the  War 
Department  to  supply  certain  balances  of  appropriation,  and 
for  other  purposes/0 

5 St.  6S0 ; June  17,  1844;  C.  103— -An  Act  supplementary  to  the 
act  entitled  “An  act  to  regulate  trade  and  Intercourse  with 
the  Indian  tribes,  and  to  preserve  peace  on  the  frontiers/1 
passed  thirtieth  June,  1S34/0 

5 St.  680;  June  17,  1844;  C,  104— An  Act  explanatory  of  the 
Treaty  made  with  the  Chippewa  Indians  at  SaganaWj  the 
twenty-third  of  January,  1838/* 

5 St,  GS1 ; June  17,  1844;  O,  105 — An  Act  making  appropriations 
for  the  civil  and  diplomatic  expenses  of  Government  for  the 
fiscal  year  ending  the  thirtieth  day  of  June  1840,  and  for 
other  purposes/3 

5 St.  704;  June  17*  1844;  O,  108 — An  Act  making  appropriations 
for  the  current  and  contingent,  expenses  of  the  Indian  De- 
partment, and  for  fulfilling  treaty  stipulations  with  the 
various  Indian  tribes,  for  the  fiscal  year  commencing  on  the 
first  day  of  July,  1844,  and  ending  on  the  thirtieth  day  of 
June,  1840/* 

5 St.  718;  June  12,  1844;  J.  Res.  No,  XII— A.  Resolution  to  con= 
tinne  two  clerks  in  the  business  of  reservations  and  grants 
under  Indian  treaties.44 

5 St  719 ; June  15,  1844 ; J.  Res.  No.  XV — A Resolution  for  the 
relief  of  certain  claimants  under  the  Cherokee  treaty  of 
1S30/5 

5 St,  727 ; Feb.  26,  1845;  C,  25 — An  Act  to  amend  an  net  entitled 
'/Ail  act  to  carry  into  effect,  in  the  States  of  Alabama  and 
Mississippi,  tlie  existing  compacts  with  those  States  with 
regard  to  the  5 per  cent,  fund  and  the  school  reservations/5 

5 St,  752;  Mar.  3,  1845;  O,  71— An  Act  making  appropriations  for 
the  civil  and  diplomatic  expenses  of  the  Government  for  the 
year  ending  the  thirtieth  June,  1846,  and  for  other  purposes/7 

5 St-  706;  Mar.  3,  1S45;  G.  72— An  Act  making  appropriations 
for  the  current  and  contingent  expenses  of  the  Indian  De- 
partment, and  for  fulfilling  treaty  stipulations  with  the 


« Sg.  5 St.  241.  323,  357,  513  * 7 St  333,  501,  506,  8.  5 St,  681*  0 

St.  544,  Cited  - Pawnee,  56  C,  Gls.  I, 

53  Sg,  5 St.  453,  see,  10.  8.  9 St  50. 

^S.g,  7 St,  2^9.  R,  5 St,  866. 

25  11  St.  581.  8.  0 St.  936;  43  St.  1141.  A,  10  St.  15. 

™Sg.  7 St  342,  400  R,  9 St  55,  8.  9 St  955;  10  St.  686;  11  St.  65. 

603.  Cited  ' Elk.  Il2  U.  S.  94- 
& Rg.  5 St,  622. 

« SO,  5 St.  357.  359. 

Sg.  5 St.  17,  48.  241,  357, 

49  Su.  4 St,  729.  Cited:  U.  S,  v.  Dawson,  15  Flow.  467 ; U,  3.  v,  Starr, 
27  Fed,  Cns.  No.  16379. 

« Sg.  7 St.  505.  Art,  1,  2, 

« St 7.  5 St  612  ; 7 St.  333,  478,  500. 

45  Sg,  1 St  618  * 4 St.  37.  181.  442,  594,  677,  735,  780;  5 St,  158,  523, 

766;  7 St.  35:  44,  49.  88.  74.  84,  91,  98,  100.  105.  113.  115.  360,  378, 

185.  IRQ,  188.  189,  203,  206,  210.  218,  224,  229.  234,  240.  244,  284,  286. 

289.  290.  295.  300,  203.  317,  320.  323.  327,  328.  833.  348.  351,  353,  3*55. 

366.  368.  370.  374.  301,  394.  397,  399.  41 4.  417,  424,  429,  431,  442,  450, 

458.  491  500.  517.  536,  538,  540,  543,  544,  568,  569,  574,  576,  581,  582, 

591  500 : 11  st  DSfi 
**  So.  5 Rt,  583, 

« So,  7 St  48S.  B.  9 St.  746.  _ 

5 St,  HO  spc.  4.  Sffm  3 St.  348*  7 St.  450.  Af  9,  St,  202, 

0 St.  659,  698. 
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various  Indian  tribes,  for  the  fiscal  year  commencing  on  the 
first  day  of  July,  1845,  and  ending  on  the  thirtieth  day  of 
June,  1846/S 

5  St*  797  ; Mar.  1,  1845 ; J,  Res,  No.  VII — A Resolution  amenda- 
tory of  the  resolution  passed  April  30,  1844.  *Tespecthig^tlie 
application  of  certain  appropriations  heretofore  made*” 48 

5 St,  800 : Mar.  3,  1845 ; J.  Res,  No.  XX— A Joint  Resolution  au= 

tliorizing  the  Secretary  of  War  to  pay  any  balance  that  may 
he  due  the  Shawnee  Indians  who  served  in  the  Florida  war- 

6 STAT. 

8 St.  3 ; Aug.  11,  1790;  C-  44— An  Act  for  the  relief  of  disabled 
soldiers  and  seamen  lately  in  the  service  of  the  United 
States,  and  of  certain  other  persons* 

6 St  7 ; Apr*  12,  1792  ; G*  19— An  Act  for  ascertaining  the  bounds 

of  u tract  of  land  purchased  by  John  Cleves  Symmes.60 
6 St  12;  Feb.  27,  1793  ; G.  14— An  Act  making  provision  for  the 
persons  therein  mentioned, 

6 St.  16;  May  31,  1794;  C.  38 — An  Act  to  compensate  Arthur  St. 
Clair* 

e St.  32 ; Jan,  20, 1708 ; G*  7— An  Act  for  the  relief  of  John  Frank. 
6 St  34 ; May  8,  1708  ; 0,  41 — An  Act  directing  the  payment  of  a 
detachment  of  militia,  for  services  performed  in  the  year 
1794.  under  Major  James  Ore, 

6 St.  46 ; Mar,  16,  1802 ; C*  10— An  Act  for  the  relief  of  Francis 
Duehouquot. 

6 St  40;  Apr*  3,  1802  ■ C*  IS — An  Act  for  the  relief  of  Isaac  Zone* 
6 St,  07;  Mar*  2,  1805 ; O*  25—=An  Act  for  the  relief  of  the  widow 
and  orphan  children  of  Robert  Elliot* 

6 St  57 ; Mar*  3,  1805 ; G.  37— An  Act  making  provision  for  the 
widow  and  orphan  children  of  Thomas  Flinn, 

0 St,  58;  Mar,  3,  i805 ; G,  45— An  Act  for  the  relief  of  Richard 
Taylor, 

8 St,  07 ; Mar,  3,  1807 ; G*  48 — An  Act  concerning  invalid 
pensioners* 

8 St  98;  Feb.  25,  1811;  O*  24— An  Act  providing  for  the  sale  of 
a tract  of  land  lying  in  the  state  of  Tennessee,  and  a tract 
in  the  Indiana  territory, 

6 St.  103  ; Dec,  12,  1811 ; C,  7— An  Act  for  the  relief  of  Joslah 
H.  Webb. 

6 St  125;  Aug,  2,  1813;  C.  52— An  Act  for  the  relief  of  David 
Henley, 

8 St.  143;  Apr.  18,  1814;  G.  88— An  Act  for  the  relief  Of  John 
Pitehlyn. 

6 St.  149;  Feb*  24,  1815 ; O.  52 — An  Act  for  granting  and  securing 
to  Anthony  Shane,  the  right  of  the  United  States  to  a tract 
of  land  in  the  State  of  Ohio. 

6 St*  167  ; Apr.  26,  1816 ; C.  97— An  Act  for  the  relief  of  Noting 
King,  a chief  of  the  Seneca  tribe  of  Indians* 

6 Sla.  171 ; Apr,  27,  1816  j C*  1 22 — An  Act  for  the  relief  of 
Samuel  Manae*& 

6 St*  191;  Mar.  3*  1817;  O*  63— An  Act  for  the  relief  of  certain 
Greek  Indians. 

C St  198 ; Mar.  3, 1817 ; C.  98 — An  Act  for  the  relief  of  Alexander 
Holmes  and  Benjamin  Hough* 

G St.  213;  Apr*  20,  ISIS;  C,  110—  An  Act  for  the  relief  of  Peggy 
Bailey.  _ 

8 St*  215;  Apr.  20,  1813;  0*  130— An  Act  for  the  relief  of  Cornelia 
Mason.63 

6 St.  229;  Mar.  3,  1819;  G.  57— An  Act  in  behalf  of  the  Com 
nectiout  Asylum  for  teaching  the  Deaf  and  Dumb. 

6 St.  244;  May  4,  1S20;  C*  85 — An  Act  for  the  relief  of  Jacob 
iconkopot,  and  others,  of  the  Nation  of  Stockbridge  Indians, 
residing  in  the  State  of  New  York* 

6 St*  252 ; May  15,  1820 ; G.  129— An  Act  for  the  relief  of  Joshua 
Newsorm  Peter  Crook,  and  James  Rabb, 

6 St.  267 ; May  8,  1822 ; 0*  60  -An  Act  confirming  the  title  to  a 
tract  of  land  to  Alzira  Dibrel  and  Sophia  Hancock. 

6 St.  270 ; May  7,  1822 ; C.  76— An  Act  granting  a tract  of  land 
to  William  Conner  and  wife  and  to  their  children. 


« gfj  i gt  618-  4 St.  37.  181,  442.  594.  877.  735;  5 St.  158,  340,  513- 

Si’  ISWsfSoi'  Vi’n4fl2,l8’224’  Mi:  Mi:  MS;  US: 

m 317!  320.  ssa;  327  328.  333,  348,  351,  353,  355,  370,  374.  391,  394, 


**Bg.  5 St,  710* 

^S{/,  7 St.  33. 
a Cited:  U,  S.  v.  Higgins,  103  Fed.  348, 
r-2  Eg.  3 gt,  277, 

» Eg.  7 St,  98,  Ait,  1. 
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6 St,  272  ; May  7,  1822 ; G,  84— An  Act  for  the  relief  of  William 
Dooly. 

6 St,  278*  May  7,  1S22 ; C,  120— An  Act  for  the  relief  of  John 
Holmes, 

G St.  282;  Mar,  3,  1823;  C.  76 — An  Act  for  the  relief  of  John  B. 
Hogan.  . „ 

6 St,  296;  May  5,  1824;  O*  55— An  Act  for  the  benefit  of  Alfred 
Moore  an a Sterling  Orgain,  assignees  of  Morris  Wiisey. 

6 St.  297  ; May  5,  1824  ; C*  00— Ail  Act  to  authorize  the  settlement 
of  the  accounts  of  Benjamin  Lincoln,  and  others. 

6 St.  300;  May  17,  1824;  G*  73— An  Act  for  the  relief  of  the  rep- 
resentatives of  Samuel  Mims,  deceased, 

6 St,  314;  May  26,  1824;  C,  150— An  Act  appropriating  a sum 
of  mouev  to  Benjamin  Huffman,  of  the  State  of  Indiana.64 

6 St.  316 ; May  28,  1824 ; C.  201— An  Act  for  the  relief  of  John 
Holliday* 

6 St*  322;  Mar.  3,  1825;  G.  30 — An  Act  for  the  relief  of  Samuel 
Dale,  of  Alabama. 

6 St*  323;  Mar*  3,  1825;  C.  33 — An  Act  granting  certain  rights 
to  David  Tate,  Josiah  Fletcher,  and  John  Weather  Cord. 

6 St,  328;  Mar*  3.  1825;  C*  59— An  Act  for  the  relief  of  the  Com- 
panies of  Mounted  Rangers  commanded  by  Captains  Boyle 
and  M'Gfrth," 

8 St.  336 ; Mur.  3*  1825;  C.  118 — An  Act  for  the  relief  of  William 
Little,  administrator  of  Minor  Reeves.67 

6 St*  339;  Apr.  5.  1S20*  C,  24— An  Act  for  the  benefit  of  the  in= 
corporate*!  Kentucky  Asylum,  for  teaching  the  deaf  and 
dumb.  , 

6 St.  341;  May  16,  1826;  C.  52— An  Act  for  the  relief  of  James 
Gibson,  of  Vincennes,  Indiana,  and  James  ICay,  of  Kentucky. 

0 St*  341 ; May  16*  1826;  G,  53— An  Act  for  the  relief  of  William 
Hnmblv  and  Edmund  Doyle.613 

6 St  342;  May  18,  1826;  G.  57— An  Act  relinquishing  the  right 
of  the  United  States  in  a certain  tract  of  land,  to  Samuel 
Brashiers.66  . . 

6 St.  342:  May  16,  1826;  G.  60— An  Act  relinquishing  the  right 
of  the  United  States  in  a certain  tract  of  land,  to  William 
Hoi  linger,65 

6 St*  343;  May  IS,  1828;  G.  68— An  Act  for  the  relief  of  James 
Wolcott,  and  Mary  his  wife,  of  the  State  of  Ohio.61 

6 St*  349;  Mav  20,  1826;  C.  104— An  Act  to  make  compensation 
to  Hugh  McClung,  for  a tract  of  land  situate  in  the  state 
of  Tennessee*®2 

6 St.  354 : May  22,  1826;  G*  155— An  Act  for  the  relief  of  the 
Florida  Indians. 

6 St*  300 ; Mar,  2,  1827 ; O.  03— An  Act  concerning  a Seminary  of 
Learning  in  the  Territory  of  Arkansas. 

6 St,  301;  Mar*  2,  1827;  O,  65 — An  Act  for  the  relief  of  William 
Morrison. 

6 St  378;  May  19,  1828;  C.  05 — An  Act  for  the  relief  of  Thomas 
Brown  and  Aaron  Stanton*  of  the  state  of  Indiana" 

6 St.  379;  May  23,  1828;  O.  74— An  Act  making  an  appropriation 
to  extinguish  the  Indian  title  to  a reserve  allowed  to  Peter 
Lynch,  of  the  Cherokee  tribe  of  Indians,  within  the  limits 
of  the  state  of  Georgia,  by  the  treaty  of  1819,  between  the 
United  States  and  said  tribe  of  Indians." 

6 St*  387;  May  24,  1828;  O,  138— An  Act  for  the  benefit  of  John 
Win  ton,  of  the  state  of  Tennessee.85 

6 St  408 ; Mar.  25,  1830 ; C,  42— An  Act  to  provide  for  the  pay- 
ment' of  sundry  citizens  of  the  territory  of  Arkansas,  for 
trespasses  committed  on  their  property  by  the  Osage  Im 
dians,  In  the  years  1816,  1817,  and  1823* 

6 St  409 ; Mar-  25,  1880*  C*  46— An  Act  for  the  relief  of  Francis 

6 S^lTl^lpr.  7*  1830 ; C.  61— An  Act.  for  the  relief  of  the 
legal  representatives  of  Jean  Baptiste  Goutuvo. 

6 St  412;  Apr.  7,  1830;  O.  66— An  Act  for  the  relief  of  Hubert 
La  Croix. 

G St.  416;  May  20,  1830;  C.  97— An  Act  for  the  relief  of  sundry 
revolutionary  and  other  officers  and  soldiers,  and  for  other 
purroses. 


64  Identical  with  4 St  37, 
" ® Ea.  7 St.  120,  Art*  1. 
w Ffj.  3 Sf-  676. 

^ Eg  3 Ht  676. 
mSff.  7 St.  224. 

7 St.  120, 

*>s’g.  7 St.  120. 

7  St.  189, 

*=Sg.  7 St.  195, 

» Eg.  7 St.  295. 

**  Eg.  7 St*  195. 

^Sg.  7 St,  195 
**Sg.  7 St*  317. 
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St,  428;  May  28,  1830  ; 0,  118— An  Act  for  the  relief  of  Henry 
Williams. 

St.  432;  May  28,  1830;  C.  133 — An  Act  for  the  relief  of  Captain 
John  Woods. 

St,  438;  May  29,  1830;  C,  1G7— An  Act  for  the  relief  of  Thomas 
W,  Newton,  assignee  of  Robert  Crittenden. 

St  441 ; May  29,  1830 ; C-  184 — An  Act  to  relinquish  the  rever- 
sionary interest  of  the  United  States  in  certain  Indian  reser- 
vations in  the  State  of  Alabama,67 
St,  443-  May  31,  1830 ; C.  221 — An  Act  authorizing  the  county 
of  Allan  to  purchase  a portion  of  the  reservation  including 
Fort  Wayne.® 

St.  44S ; May  31,  1830;  C,  228— An  Act  for  the  relief  of  John 
Baptiste  Jerome. 

3t,  450 ; May  31,  1830 ; O.  226 — An  Act  for  the  relief  of  Gabriel 
Godfrey. 

St,  405 ; Mar.  3,  1831 ; Q.  106— An  Act  for  the  relief  of  John 
N'cks. 

Bt.  466;  Mar.  3,  1831;  O.  107* * ** — An  Act  for  the  relief  of  Brevet 
Major  Riley,  and  Lieutenants  Brook  and  Sonwright 
St,  472;  Jan.  19,  1832;  G.  5 — An  Act  for  the  relief  of  Lewis 
Anderson, 

5t.  472 ; Jan,  ID,  1832 ; G,  7— An  Act  for  the  relief  of  Charles 
Cnssedy. 

it  473  ; Jan.  23, 1832  ; 0, 11 — An  Act  for  the  relief  of  Robert  A. 
Forsythe, 

It.  473;  Jan,  23,  1832;  C,  12— An  Act  for  the  relief  of  William 
D,  King,  James  Daviess,  and  Garland  Lincicum. 

>t.  480 ; Mar.  IS,  1832  ? C.  43 — An  Act  for  the  relief  of  Anthony 
Foreman,  John  G,  Ross,  Cherokee  delegation,® 

It.  4S3  : Mar.  31,  1S32;  C.  59— An  Act  for  the  relief  of  John 
Rodgers.70 

it.  494 ; May  31,  1832 ; C,  122=~An  Act  for  the  relief  of  Joseph 
W,  Torrey, 

It,  303 ; July  4,  1832 ; C.  168 — An  Act  for  the  relief  of  Samuel 
Dale. 

it  507;  July  13,  1832;  C.  211— An  Act  for  the  relief  of  Joseph 
Elliot,71 

t 519;  July  14,  1332;  G.  272— An  Act  for  the  relief  of  William 
D.  Gaines  and  William  M.  King.73 
It,  519 ; July  14,  1832  ; C*  274— An  Act  for  the  relief  of  William 
Wayne  Wells,  of  the  state  of  Indiana.71 
>t,  521;  July  14,  1S32;  C,  280 — An  Act  granting  to  Middleton 
McKay,  u section  of  land  in  lieu  of  the  reservation  given  him 
by  the  treaty  of  Dancing  Rabbit  Creek,74 
it.  527;  July  14,  1832;  G 300— An  Act  for  the  relief  of  Mary 
Daws,  Robert  Bond,  James  Patridge,  and  John  G.  Smith.78 
it.  530;  Jan,  30f  1833;  C,  15— An  Act  for  the  relief  of  George 
Mayfield,70 

It.  534;  Feb,  9,  1833;  C,  28 — An  Act  for  the  relief  of  Gabriel 
Godfrey  and  Jean  Baptiste  Beaugraud. 
t,  572 ; June  28,  1S34;  C,  111— An  Act  for  the  relief  of  George 
Elliott. 

■t,  581 ; June  30,  1834  ; C,  180 — An  Act  for  the  relief  of  sundry 
citizens  of  the  United  States,  who  have  lost  property  by  the 
depredations  of  certain  Indian  tribes,77 
,t.  583 ; June  30,  1834 ; 0.  190— An  Act  for  the  relief  of  Alex- 
ander J.  Robinson, 

t 592 ; June  30,  1834 ; C.  224 — An  Act  for  the  relief  of  James 
Fife,  a Creek  Indian, 

l.  596;  June  30, 1834;  C.  242  -An  Act  for  the  relief  of  Charles 
J,  Hand. 

t 596 ; June  30,  1834 ; C,  243 — An  Act  for  the  relief  of  Hishe 
Ilom a,  otherwise  called  Captain  Red  Pepper,  an  Indian  of 
the  Choctaw  tribe,7® 

it.  597 ; June  30,  1^4 ; C.  245— An  Act  for  the  relief  of  the 
legal  representatives  of  Thomas  H.  Boyles,  deceased,7* 
t,  601;  June  30,  1834;  C,  261— An  Act  to  confirm  the  selection 
and  survey  of  two  sections  of  land  to  Francis  Lafonlain  and 
son,  and  their  assignees.80 


Sf 7,  7 St,  120.  150, 

Sg.  4 St.  230. 

Sg.  2 St,  139.  See,  4. 

Sg.  7 St,  156,  Art.  6, 

Bn.  7 St.  3 56  (Dpg.  At,  1817,  correct  date). 

Ba.  7 St,  356.  195, 

Sg . 7 St.  1R9. 

Sg.  7 St.  333. 

Sg.  7 St.  3 54.  224. 

Sg.  7 St,  120, 

Sg.  2 Sf.  1*^9,  See.  14;  4 St-  428  (May  SI , 1830.  correct  date). 
Sg.  7 St,  333,  ' ' 

Sg.  6 Si  109. 

Bg . 7 St.  189,  Art.  3, 


6 Bt,  607;  Feb.  13,  1335;  C.  20— An  Act  for  the  relief  of  Silas  D. 
Fisher.81 

6 St.  609:  Mar.  3,  3835;  C.  59 — An  Act  placing  Captain  Cole,  a 
Seneca  Indian  chief,  on  the  pension  roll. 

6 Bt,  613;  Mar.  3,  1835;  G S3 — An  Act  for  the  relief  of  John 
Dougherty,  an  Indian  agent. 

6 St.  614;  Mar.  3,  1835;  C.  87— An  Act  for  the  relief  of  Richard 
T,  Archer. 

6 St.  622;  Feb.  17,  1836;  C,  12— An  Act  for  the  relief  of  Joseph 
Cooper. 

0 St,  625 ; Feb.  17, 1836;  C.  20— An  Act  for  the  relief  of  Benjamin 
Franklin  Stiekney. 

6 St.  627;  Fob.  17,  1836;  C,  35— An  Act  for  the  relief  Of  Abner 
Stllson. 

6 St.  633 ; May  28,  1836;  C.  83— An  Act  for  the  relief  of  Silas 
Fisher,  a Choctaw  Indian,82 

Q St.  639 ; June  23,  1830  ; C.  122— An  Act  to  authorize  the  Presi- 
dent of  the  United  States  to  cause  to  be  issued  to  Albert  J, 
Smith,  and  others,  patents  for  certain  reservations  of  land 
in  Michigan  Territory.13 

6 St,  639;  .Tune  23,  1836;  C,  123 — An  Act  for  the  relief  of  Henry 
Stoddard.*4 

6 St.  640;  June  23,  1836;  C.  123— An  Act  for  the  relief  of  James 
Caulfield.88 

6 St,  641;  June  23,  1836;  C.  132- — An  Act  for  the  relief  of  Ben- 
jamin and  Nancy  Merrill.8* 

6 St,  659;  July  1,  1836;  G,  240— An  Act  for  the  relief  of  James 
Alexander,  and  Ira  Nash, 

6 St.  660;  July  1,  1836;  C.  245— An  Act  for  the  relief  of  Scioto 
Evans. 

6 St,  661;  July  1,  1836;  C.  247 — An  Act  for  the  relief  of  Joshua 
Pitcher. 

6 St,  661;  July  1,  1836;  O,  250 — An  Act  confirming  to  the  legal 
representatives  of  Thomas  F.  Reddick,  a tract  of  six  hun- 
dred and  forty  acres  of  land, 

6 St,  671;  July  2,  1836;  C.  306— An  Act  for  the  relief  of  Joseph 
Bogy. 

6 St.  676:  July  2,  1836:  C.  827— An  Act  for  the  relief  of  Josette 
Beaubien  and  her  children.87 

6 St.  677;  July  % 1836;  C.  833— An  Act  for  the  relief  of  Samuel 
Smith,  Lynn  MacGhee,  and  Semoiee,  friendly  Creek 
Indians.63 

6 St.  678;  July  2,  1836;  0,  334 — An  Act  for  the  relief  of  Susan 
Marlow.89 

6 St.  685;  Feb.  9,  1837;  C.  11— An  Act  for  the  relief  of  John  E. 
Wool.80 

6 St.  689 ; Mar,  2,  1837 ; C,  29 — An  Act  to  amend  an  net  approved 
the  second  of  July,  1836,  for  the  relief  of  Samuel  Smith,  Linn 
McGhee,  and  Semoiee,  Creek  Indians;  and,  also,  an  act 
passed  the  second  July,  1830,  for  the  relief  of  Susan  Marlow.*1 

6 St,  703 ; Feb.  22,  1838 ; 0,  10— An  Act  for  the  relief  of  John  B, 
Perkins, 

6 St,  707;  Mar.  19,  1838;  C.  36— All  Act  for  the  relief  of  James 
Baker, 

6 St.  707  ; Mar.  19,  1838 ; C,  37— An  Act  for  the  relief  of  Jonathan 
Davis, 

0 St  710;  Apr,  6,  1838;  C,  50— An  Act  for  the  relief  of  Isaac 
Wellborn,  junior,  and  William  Wellborn.02 

6 St.  720  • July  7,  1838;  O.  203— An  Act  for  the  relief  of  William 
A.  Whitehead, 

6 St,  747;  Feb.  6,  1839;  C.  11 — An  Act  for  the  relief  of  Jean  B 
Valle,®* 

6 St.  749 ; Feb,  6, 1839 ; O.  19— An  Act  to  confirm  the  sale  of  cer- 
tain reservations,04 

6 St,  759 ; Mar,  2,  1839 ; G.  68— An  Act  for  the  relief  of  the  legal 
representatives  of  Thomas  T.  Triplett .w 

6 St  789 ; Mar.  3,  1839 ; C,  138— An  Act  for  the  relief  of  Milley 
Tates.08 


si  Sg.  7 St.  340,  Art.  &.  0 St.  633. 

7 St.  am;  6 St.  607, 

83  Sg.  7 St.  203,  Art.  3. 

« Sg.  7 St.  355.  Art.  II. 

7 St,  120. 

^Sg.  7 St,  ir>0.  195. 

•T  Sg.  7 St.  378. 

83  Sg.  7 St.  120.  S.  10  St.  735.  A.  8 St.  689. 
& Sg.  7 St.  120.  A.  B St.  689, 

™Sr 7.  4 St.  735.  r?c  13  ; 7 St.  478,  Art.  18. 

« Rpg.  6 St.  677.  678  ; Sg.  7 St.  120. 

**  Bg.  7 St.  3 50.  195.  " 

»3Bg.  7 St,  188.  Art-  7. 

« Sg.  7 St,  378,  Art.  2, 

™Sg.  7 St.  286. 

M Sg.  7 St.  333,  Art.  14. 
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6 St.  771 ; Mar.  S,  1889;  C.  148 — An  Act  for  tbe  relief  of  Winslow 
Lewis. 

0 St,  775  ; Mar,  3,  1S39 ; C-  106— An  Act  for  the  relief  of  Henry 
Grady,  of  Macon  county,  North  Carolina, 

6 St,  776;  Mar.  3,  1839;  C.  169— An  Act  for  the  relief  of  A.  J, 
Picket  and  George  W,  Gayle, 

6 St.  779 ; Mar,  3,  1339 ; C.  179— An  Act  for  the  relief  of  certain 
sei tiers,  living  on  what  is  called  the  Salt  Lick  reservation, 
in  the  western  district  of  Tennessee.1 **7 * * 
6 St.  787  ; Mar.  3, 1839 ; C.  210— An  Act  for  the  relief  of  Cornelius 
Taylor, 

6 St.  788 ; Mar.  8,  1839 ; G,  215— An  Act  to  authorize  the  President 
of  the  United  States  to  cause  to  be  issued  to  Michael  Am- 
brister,  assignee  of  Us-se-yobolo,  a Creek  Indian,  a patent 
for  a certain  reservation  of  land  in  the  State  of  Alabama, 

6 St,  789;  Mar.  3,  1839;  G,  221— An  Act  providing  for  paying 
three  companies  of  militia  in  the  State  of  Indiana,  called 
into  the  service  of  the  United  States, 

6 St,  700  ; Mar.  8,  1889  ; C.  228— An  Act  for  the  relief  of  John 
Dougherty,  of  Wisconsin. 00 

6 St.  792 ; Mar,  3,  1839;  G,  232— An  Act  for  the  relief  of  Jamison 
and  Williamson, 

0 St.  792;  Mar.  3,  1839;  0,  235 — An  Act  for  the  relief  of  Susan 
Gratiot,  administratrix,  and  Charles  H.  Gratiot,  adminis- 
trator, of  Henry  Gratiot,  deceased. 

0 St  792;  Mar.  3#  1839;  C.  286— An  Act  for  the  relief  of  John 

L,  McCarty. 

C St,  797;  Apr.  27,  1840;  <1  9— An  Act  for  the  relief  of  Sutton 
Stephens.* 

6 St  S10 ; July  20,  1840;  C.  90 — An  Act  granting  two  townships 
of  land  for  the  use  of  a University  in  the  Territory  of  Iowa, 
6 St.  818  ; July  21,  1840;  C,  99— An  Act  for  the  relief  of  Chaste* 
lain  and  Ponvert,  and  for  other  purposes.* 

6 St.  816 ; July  21, 1840  ; 0.  100— An  Act  for  the  relief  of  Hyacinth 
Lussel  3 

6 St.  SIS;  Feb,  18,  1841;  C.  8 — An  Act  for  the  relief  of  Gordon 
S.  Hubbard,  Robert  A.  Kinzie,  and  others.4 
6 St.  819 ; Feb,  18,  1841 ; G,  9— An  Act  supplementary  to  an  act 
entitled  “An  Act  to  encourage  the  introduction,  and  promote 
the  cultivation  of  tropical  plants,”  approved  seventh  July, 
eighteeen  hundred  and  thirty-eight.5 
6 St  822.*  Mar,  3,  1841;  C.  27 — An  Act  for  the  relief  of  Avery, 
Saltmarsh,  and  Company. 

6 St.  834  ; July  9,  1842 ; C.  52— An  Act  for  the  relief  of  Obed  P. 

Lacey,11  , „ _ . 

6 St,  885;  July  9,  1842;  C.  59— An  Act  for  the  relief  of  Peter 
Sky,  an  Onondaga  Indian. 

6 St.  835  ; July  9, 1842  ; G.  60— An  Act  for  the  relief  of  Lieutenant 
John  L.  Kline.7 

0 St.  849 ; Aug.  9.  1812 ; C.  125 — An  Act  for  the  relief  of  David 

M.  Hughes,  Charles  Shipman,  and  John  Henderson. 

6 St  852;  Aug,  11,  1842;  0.  139— An  Act  for  the  relief  of  John 
C.  Reynolds,  late  disbursing  agent  of  the  Indian  Department. 
6 St.  852  ;~Aug.  11, 1842  ; C.  140— An  Act  for  the  relief  of  Marston 
C Clark. 

0 St.  855  ; Aug,  11,  1842;  C.  152 — An  Act  for  the  relief  of  the 
legal  representatives  of  John  Scott 
6 St.  806 ; Aug,  11,  1842 ; C.  154— An  Aet  for  the  relief  of  Jtibal 
B-  Hancock,® 

6 St,  858 ; Aug,  11,  1842 ; C.  162 — An  Act  for  the  relief  of  George 
W.  Paschal. 

6 St.  850;  Aug.  11, 1842  ; C,  165— An  Aet  for  the  relief  of  Hezeklah 
L,  Thistle, 

6 St  859;  Aug,  11,  1842;  C.  167 — An  Act  for  the  relief  of  the 
legal  representatives  of  Richard  T.  Banks,  of  the  state 
of  Arkansas. 

6 St  861 ; Aug,  18,  1S42 ■ C.  174 — An  Act  for  the  relief  of  the 
president,  directors,  and  company  of  the  Agricultural  Bank  of 
Mississippi.® 

6 St,  878 ; Jan,  20,  1843 ; C.  5— An  Act  for  the  relief  of  Cornelius 
Wilson  and  James  Canter. 

6 St.  879  ■ Jail.  20,  1843 ; C.  7— An  Act  for  the  relief  of  Elisha 
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7 St-  192,  Art.  4, 

7 St.  366, 

7 St,  323  ; Art,  5. 

7 St.  ISO. 

5 St.  3d9, 

7 St.  295, 

7 St,  378, 

5 St.  302. 

7 Rt,  31 7.  Art,  3, 

7 St.  478.  Art,  10. 

7 St.  333,  Art.  14, 

7 St.  450,  Art,  11. 
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Moreland,  William  M,  Kennedy,  Robert  J.  Kennedy,  and 
Mason  E.  Lewis.10  , , 

6 St.  887;  Mar.  1,  1843;  C.  61— An  Aet  for  the  relief  of  John  E. 
Hunt  and  others. 

6 St  888;  Mar,  1,  1843;  C.  63 — An  Act  for  the  relief  of  'Willmm 
G,  Sanders, 

6 St.  895;  Mar.  3,  1843;  C,  132— An  Act  granting  a pension  to 
David  Welch. 

6 St.  896;  Mar.  3,  1S43;  C.  13S=-An  Act  for  the  relief  of  Johnson 
Patrick, 

6 St  901 ; Mar.  8,  1843 ; C.  161 — An  Act  for  the  relief  of  George 
C.  Johnston.11 

0 St  913 ; June  10,  1844 ; C.  43 — An  Act  for  the  relief  of  Daniel 
G.  Sldnner,  of  Alabama. 

6 St.  913;  June  12,  1844:  C.  48— An  Act  for  the  relief  of  Joseph 
Bryan,  Harrison  Young  and  Beniamin  Young.1" 

6 St.  913;  June  15,  1844;  O.  76 — An  Act  for  the  relief  of  George 
Wallis. 

0 St.  913;  June  15,  3844;  C.  77 — An  Aet  authorizing  a patent  to 
be  issued  to  Joseph  Campau  for  a certain  tract  of  land  in 
the  state  of  Michigan.13 

0 St  915;  June  15, 1844  ; C.  84— An  Act  for  the  relief  of  George  W, 
Allen  and  Reuben  Alien.14 

6 St.  919 ; June  17,  1844 ; C.  114 — An  Act  for  the  relief  of  Isaac 
S.  Ketehum. 

G St  920;  June  17,  1844;  C.  115— An  Aet  for  the  relief  of  Isaac 
S.  Ketehum,  late  special  Indian  agent 

6 St.  920 ; June  17,  1S44  ; C,  119— An  Act  for  the  relief  of  William 
Henson. 

G St.  922 ; June  17, 1844 ; G.  128— An  Aet  for  the  relief  of  Harvey 
Heth. 

6 St.  924;  June  17,  1844;  C.  135 — An  Act  for  the  relief  of  Henry 
S.  Commnger.10 

G St.  925;  June  17, 1844;  C,  141— An  Act  for  the  relief  of  William 
P.  Duval, 

6 St  927  ; June  17, 1844;  C,  151— An  Act  for  the  relief  of  William 
R,  Davis. 

6 St.  928;  June  17,  1844;  C.  154— An  Act  granting  a pension  to 
“MillyJ*  an  Indian  woman  of  the  Creek  nation, 

6 St.  929 ; June  17,  1844 ; C.  157 — An  Act  for  the  relief  of  P.  A. 
Kerr. 

0 St.  930 ; June  17, 1844 ; O,  160— An  Act  for  the  relief  of  Benjamin 
Murphy, 

6 St  936;  Feb,  26,  1S45 ; G.  23 — An  Act  vesting  in  the  county 
Commissioners  of  the  county  of  Wyandot  the  right  to  certain 
town  lots  and  out  lots  in  the  town  of  Upper  Sandusky,  in  the 
state  of  Ohio,18 

6 St.  912  ; Mar.  3,  1845 ; J.  Res.  No,  12— A Joint  Resolution  for  the 

benefit  of  Frances  S’ocum  and  her  children  and  grand- 
children of  the  Miami  tribe  of  Indians.17 

7 STAT. 

7 St.  13;  Sept,  17,  1778— Treaty  (articles  of  agreement  and  con- 

federation) with  Delaware  Nation.1® 

7 St.  15  ; Oct.  22,  1784— Treaty  with  Six  Nations/0 

7 St,  16;  Jan.  21,  1785— Treaty  with  Wiandot,  Delaware,  Chip- 
pa  wa  and  Ottawa  Nations.10 

7 St  18  ; Nov.  28, 1785— Treaty  (articles)  with  Cherokees.71 

7 St.  21 ; Jan,  3,  1786— Treaty  with  Choctaw  Nation.23 

7 St.  24 ; Jan,  10,  1786 — Treaty  with  Chickasaws.15 


208ff,  7 Sh  105. 

« &fj,  4 Rt.  594. 

33  8(j,  7 St.  860. 

^Bq,  7 Rt.  203, 

7 St.  394. 

« f/fr  7 gf.  49.  105,  178,  218,  320,  43l.  442,  491. 

5 St.  624. 

^ Ba.  0 St,  806.  Cited:  6 Op.  A,  Q.  440.  __  _ , m 

Cited.’  LaUndie,  6 Okia,  400-  U,  S.  v.  Boylan,  265  Fed.  165;  Wor* 

csctcr  8 Pet-  515. 

i»  s'  7 gt  28,  33  Cited  * 1 L.  B Mnmo  35;  Commonwealth,  4 Dali, 

170*  Deere  32  F.  ‘ 2d  550-  New  York  Indium;.  5 Wnll.  761*  U,  S,  v, 

Bovin n,  265  Fed,  165:  TJ.  S,  v.  Douglas.  190  Fed,  482;  U.  S.  ex  rel, 

Ker^-i«k  bVJ;  %SJKSS£&4  hi*.,  u foci. 

Ca»s! °4  St4r’3n2 1 "fsi.  *43.  58,  S *‘0«crf  . 1 Op  A,  G.  64B  : 2 Op.  A.  G.  321 ; 
Cherokee,  5 Pet.  1:  C^rnkee.  135  U.  S.  641^  Eastern  Band  117  U.  S, 
288:  Eastern  Band,  20  C.  Cls.  440;  Ex  P,  £rnw  Dog  109  U.  S.  BoQ ; 
Heckman.  224  TT.  S,  413;  Lnbad!e._6  Okla.  400  - Lnttimpr.  14  Pet  4; 
Mnxey,  3 Ird.  T.  243;  Mmkrnt.  219  TJ.  S,  340  : Old  gettterA,  148  U S. 
427  : Portorfirlrt,  2 How,  70  ; TJ,  g.  Swain,  46  F.  2d  99  ; U.  S.  v,  Wright, 
53  F.  2d  300*  Worcester.  0 Pet.  515, 

&&.  12  St,  221.  Cited:  MuPen,  224  U.  S,  448.  . 

a*  S-  1 St,  018;  7 St,  50,  05.  66,  89,  Cited : Porterfield  v.  Clark,  2 
How,  76, 
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i St.  20;  Jan,  31.  17SG — Treaty  with  Slmwanoo  Nation/* 

7 SI,  28;  .7 an.  i),  .17SJ- — Treaty  with  Wiundot,  Delaware,  Ottawa, 
Chippewa,  FuitawiiUiiiri  and  Sue  Nations.  (2  separate 
articles)88 

7 St.  33;  Jan,  9,  1789— Treaty  with  Six  Nations,  (separate 
nrliele)” 

7 SI.  35;  Ails,  7,  1790 — Treaty  with  Creek  Nation.27 
Archives  No.  17 ; Aug,  7,  1790—UnpublisIied  Treaty  with  Creek 
Nation, 

7 St,  30;  July  2,  1701— Treaty  with  Cherokee  Nation-® 

7 St,  42;  Feb,  17,  1702— Treaty  (additional  article)  with  Chero- 
kee s."' 

Archives  No,  19;  Apr.  23,  1792 — Unpublished  Treaty  with  Fire 
Nations, 

7 St,  13;  June  26,  1791 — Treaty  with  Cherokee  Nation/*0 
7 S».  4-1;  Nov.  11,  1794 — -Treaty  with  Six  Nations,01 
7 Ht.  47:  lice.  2,  1794— Treaty  with  Oneida,  Tuseororn,  and 
Stoekbridge  Indians*2 

7 St,  4!) ; Aug.  3,  179a — Treaty  with  Wyandots,  Delawares,  Shaw- 
annes,  Ottawa#,  Chipewns,  Putawalinies,  Miamis,  Eel-river, 
Weea’s,  Kieknpoos,  IMnnkashaws,  and  Kaskaskias.-5 
7 St,  55;  May  .31,  1796— Treaty  with  Seven  Nations  of  Canada.04 * 
7 St.  n 6;  June  29,  1700 — Treaty  with  Creek  Nation.33 
7 St.  (il ; Mar,  29,  1797 — Treaty  (relinquishment)  with  Mohawk 
Nation. 

Archives  No.  28;  June  1,  1798 — Unpublished  Treaty  with  Oneida 
Nation, 

7 St.  02;  Oct,  2,  1798 — -Treaty  with  Cherokoc  Indians.30 
7 St,  GO ; Get  24,  1S01 — Treaty  with  Chickasaw??.** 

7 St,  06 ; Due.  17,  1801 — Treaty  with  Choctaw  Nation.38 


St  8g.  Treaty  with  Great  Britain  and  Rhawanoc  Nation.  Jnn.  14,  1784. 
B.  7 St  28,  G2. 

2r<  Srf,  7 Ht,  15,  20,  Cited:  Jones,  175  U.  S.  1;  Sac  and  Fox,  45  C 
Oh.  287  ; U.  S.  v,  Cismi.  25  Fed.  CnS.  No,  14705. 

M8g.  7 Ht  15*  0 St  S3.  Cited:  N.  Y Imh,  5 Wall.  761  ; TJ.  S.  v. 
Boykin,  205  Fed.  105;  U._  8,  v,  Seneca  Nation  of  N,  Y,  Ind,*  274  Fed,  047  ; 
1 is.  D,  Memo,  0.1, 

^ 8.  1 St.  018  : 4 St  780  : 5 St.  704.  76(1 ; 7 St,  50,  120 ; 0 St.  20.  132. 
252.  382.  544,  D74  * 10  St,  41,  220,  310.  680  ; ll  St,  65.  169.  273,  388. 
C-HO;  12  St,  44.  221,  512,  774;  13  St  1G1,  541;  14  St.  255,  492'  15  St, 

11)8;  1(1  St.  13.  335,  544;  17  St.  165,  437;  18  St.  14G,  420;  ID  St.  176. 

271  : 20  St.  03.  205;  21  St.  114,  480;  22  St.  68.  433;  23  St.  76.  362;  24 

St  20.  440:  25  St.  237.  OSO ; 26  St.  330,  030;  27  St.  120,  612;  28 

St.  286,  87G  ; 20  St.  321;  30  St.  02,  571.  024;  21  St,  221,  1058;  32 
Ht  24  5.  Cited ; 2 Op.  A.  Q.  110  ; Creek,  63  C.  Cls,  270;  Patterson.  2 
Pet.  216. 

5*  tSg,  4 St  352.  A,  7 St.  42,  43,  62.  Cited:  New  York  Indians,  5 
Wall.  "701. 

At /.  7 St.  39.  B.  4 St  352.  Cited:  Eastern  Band,  20  C.  Cls.  449; 
Lnbndin,  6 Okln,  400, 

M tiff.  7 SI,  18,  Afj.  7 St,  39  A.  7 St.  62,  8.  4 St,  352,  780  ; 5 St  36  ; 

7 Hfe.  50.  Cited : Cherokee,  5 Pet  1 ; Eastern  Band,  117  U,  S,  288  ; Eastern 
Band.  20  (\  Cls,  440  ; Liiftlmrr,  14  Pet.  4 * Jones,  175  U.  S.  1 ; Leighton,  29 
U,  CIS,  288  : Worcester,  6 Pnt.  515, 

31  Bg,  Archives  No.  19,  S,  4 St  618,  780:  5 St.  36.  704.  760;  0 Rt, 
20.  132,  252.  3S2,  544.  574  * 10  St.  41.  226,  315.  086;  11  St.  (55.  160  , 27  3, 
388,  603;  12  Ht.  44,  221,  512.  774;  13  St.  ltll,  541  * 14  St.  255;  15  Hr. 
19.8;  10  St,  13.  325,  544:  17  Rt.  165:  18  St.  146.  420:  10  Rt.  176.  271  ; 
20  St.  63,  295;  21  St  117.  485;  22  St.  68,  433;  23  St,  TO.  362:  24  St. 
20,  440;  25  St.  217.  9S0  * 20  St.  336,  989;  27  St.  320,  612;  28  St,  286, 
876  ; 20  St,  321  ; 30  St.  62,  571,  924  ; 31  St.  221,  305S  ; 32  St.  ~245,  982  ; 
33  St.  1811,  1018:  34  SI.  325.  1015;  25  Si.  7(1,  781  ; 3U  St.  2Gb?  37  SI 
518  : 38  Rt.  77,  582  ; 39  SI.  123.  969:  40  St.  561  ; 41  St.  3,  408  1225  ; 42 
St.  552.  1174;  43  St.  306.  1141  : 44  St.  453:  45  St.  200.  1502;  4G  Si. 
279  ; 17  St.  820  ; 48  St  362  ; 49  St.  1757  ; 50  St,  504  ; 02  Ht,  291.  Cited; 
1 Op,  A.  ft.  465:  1 E.  D,  Metno.  35;  Button.  7 F,  Supn  597  : New  York 
Indians,  40  C.  Cls*  418;  New  York  ex  ret  Cutler,  21  How.  366;  Massn- 

1 hiisef  ts.  271  U"i  B,  65;  People  ex  rut,  Charles.  8 F Supp.  295  ; Seneca. 
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St.  192:  Oct.  10,  ISIS— Treaty  with  Chickasaw.8* 


Cited:  Eastern  Band,  20  C.  Cls,  449 : 


^ S,  3 St.  393 ; 4 St.  352 
Worcester . G For.  515, 

^ 8.  3 St,  393. 

^ 8.  3 St.  393  ; 4 St.  730  ; G St.  3G, 

*4*'.  6 St.  527. 

84a  s 3 st  749  ; 4 St  39  267,  352,  491,  505,  705  ; 6 St,  441,  483,  507, 

510,  041,  710,  797;  7 St.  195.  31 1 ; 10  St.  771.  Cited ; 2 Op.  A,  G.  323  ; 

2 Op.  A.  G.  300;  3 Op.  A.  G,  297;  3 Op.  A,  G.  3 i’6 ; 3 Op,  A,  G.  367; 

4 Op.  A.  G.  116:  4 Op.  A.  G.  500;  4 Op,  A,  G,  504  ; 4 Op.  A.  G.  580; 

4 Op.  A.  G.  G13;  Clmrokoo.  5 Fet,  1;  Easttnn  Band,  117  U,  S.  283  *, 
Ensfrrn  Band,  20  C.  Cls.  440  ; Eaatorn  or  Emigrant,  S2  C.  Cls.  180  ; Elk, 
132  U.  S.  04  f Hackman.  224  U.  S.  413;  Holden,  17  Wall.  211:  Labadie, 
0 Okla,  400;  Marsh.  8 How.  223;  Old  Settlors,  148  TJ.  S.  427;  Ward, 
17  Wall.  253 : Western  Chorokeos.  82  C.  CU.  OGG ; Western  Cherokecs, 
27  O.  Cls.  i ; Worcester.  0 Fct.  515. 


25  St  *217  930;'26  St.  336,  089;  27  St.  120,  012;  2S  St.  286,  876;  29  bt. 
321;  30  St.  02,  571,  924  ; 31  St.  221.  1058.  Cited ; fj  L,  D.  159;  3 Op, 
A.  G.  458;  Chinn,  5 Fed.  Cas.  No,  2G84  ; Kansas,  0 Wall.  737;  U.  S.  v. 
Higgins,  103  Fed.  348.  _ _ _ 

Sfj,  7 st.  135,  S,  3 St.  418,  D17.  Cited : 4 Op,  A.  G.  580  ; 4 Op.  A,  G. 

012jg  3 §t.  607,  517,  521,  783;  7 St.  232,  Cited:  3 L.  D.  Memo,  435; 
3 Op,  A,  G,  106;  Hot  Springs,  02  U,  S,  G98 ; U.  S,  v.  Choctaw,  179 
Tj  s 404 

'^Sg.  7 St.  160.  S.  4 St.  75,  526,  780;  5 St.  36,  104,  7G6  ; 0 SH  024; 
7 St,  502;  9 St.  20.  132.  252,  382,  544.  574;  10  SC  41,  22G.  335.  686; 

11  St.  05.  1GU.  273,  388;  12  St.  44.  221.  512,  774;  13  St.  161:  14 

St.  255.  402;  15  St.  198;  16  St.  13.  335.  044;  17  St,  165.  437;  IS  St. 

i46  420  ; 19  St  176.  271:  20  St.  63,  295;  21  St.  IB.  485,  5U  : 22  bt, 

68  433*  23  St  76  302;  24  St  29.  449;  25  St.  217,  088:  26  St.  336, 

989:  27  St  120,  612;  28  Bt  286,  876;  29  St.  321  :_30  St,  62,  571,  924; 

31  St.  221. 1958  Cited:  6 L.  B.  159  ; 3 Op,  A»  G,  458, 

SQ.  2 St.  ,527. 

W&g  7 St,  78,  B.  3 St,  517  i 7 St  403, 

Sg.  7 St.  107.  8,  3 St.  517;  33  St.  189,  Cited:  Libadie,  6 Okla. 

400  ; Osage  Trihp.  06  C.  Cls.  64. 

mi  8.  3 St.  517;  4 St.  780;  5 St  36.  704.  766;  7 St.  200,  208*  0 St. 
132,  252,  382,  544.  074;  10  St,  41,  220,  315,  686;  11  St.  65.  160,  273, 
388;  12  Bt.  44.  221.  512,  774;  13  Bt.  161.  541*  14  St,  255.  492;  15 


612*  ^8  Sf."  286  876;  30  St.  82/  571.  924;  31  St-  221,  1058;  82  bt 
245,  982  ; 33  St,  1048  ; 34  St.  325,  1015:  35  St.  70.  781.  Cited:  Lowry, 

15  Fed  Cns.  No.  8584:  Pntawatemie.  27  C.  Cls,  403,  _ 

'•sf!  3 St/517;  4 St.  780/5  St,  36.  704,  766;  7 St  209  ; 0 St,  20.  132, 
252,  382,  544,  574;  10  St.  41,  226,  315.  Cited:  U.  S.  v.  Stone,  2 Wall- 

s 3 St.  517;  4 St,  352,  464,  780*  5 St,  36.  704,  706;  6 St,  747; 
7 St.  327 ; 9 St  20,  132.  252.  382.  544.  5T4  ; 10  St.  41.  226  3ln.  5 <6; 
11  St  273,  388;  12  St.  44.  221,  512.  774  ; 13  St.  16t.  541;  14  St,  25o, 
402  * 15  St,  IDS ; 10  St.  IS,  335,  D44  ; 17  St.  165,  Cited:  Waiupe-man-qija, 

28| "So  7SSt.  40.  114.  B.  3 St.  517  ; 4 St.  181.  780  ; 5 St.  402.  704, 
700  ; 0 St.  343.  DIO,  001;  7 St.  205.  300.  309.  34S,  351,  305,  364,  304, 
453,  BOO  ; e St.  20,  132.  252,  382,  544.  574:  10  St.  41,  220.  315  086. 
1003;  11  St.  65.  160,  273,  388 ! 12  St.  44.  221,  512,  774  1 13  St.  161 ; 14 
bt  255.  402:  15  Bt.  108  ; 16  Bt,  13,  335,  a44  ; 17  St.  IGo  ; 18  St,  146  , 
19  St  176,  271;  20  St.  63.  295;  21  St.  114,  485;  22  St.  88.  433:  23  St. 
78,  302;  24/ St/ 20.  449;  25  St.  217,  9B0  : 26  St,  336.  Cited:  Wuu-pe- 

ma6?"|U3’stf 480?'517:'6  St.  770;  7 St,  450;  10  St,  074;  13  St.  5*1;  584. 
Cited;  Clark.  18  Pet.  195 ; Porterfield.  2 How.  76. 
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ANNOTATED  TABLE  OF  STATUTES  AND  TREATIES 


7 St.  195-7  St.  300 


7 St.  105;  Fob.  27,  1S19— Treaty  (articles  of  a convention)  with 
Cherokee  Nation." 

7 St.  200,  July  30,  1819 — Treaty  with  KickapOo  Tribe.00 
7 St..  202;  Aug.  HO,  1819- — Treaty  with  Klckapoos  of  Vermilion.” 
7 St.  203 ; Sept.  24,  1810 — Treaty  with  Chippewa  Nation,*" 

7 St-  200;  June  16,  1820 — Treaty  with  Chippeway  Tribe.®3 
7 St.  207 ; July  6,  1820—Treaty  with  Ottawa  and  Chippewa 
Nations.04 

7 St,  208;  July  19,  1820 — Treaty  with  Klolcapoo  Nation.®5 
7 St.  209 ; Aug.  11,  1320— Treaty  with  Wea  Tribe.00 
7 St.  210;  Sept.  5,  1820— Treaty  (articles  of  a convention)  with 
Tribe  of  Klckapoos  of  the  Vermilion.07 
7 St.  210;  Oct,  18,  1820 — Treaty  with  Choctaw  Nation.0® 

7 St,  215 ; Jan,  S,  1821— Treaty  with  Creek  Nation.00 
7 St.  217;  Jam  8,  1821— J Treaty  (articles  of  agreement)  with 
Creek  Nation,  Also  Discharge  for  all  Claims  on  the  Creeks,1 
7 St,  218 ; Aug.  29,  1821 — Treaty  with  Ottawa,  Chippewa,  and 
Pottawatomie  Nations.1 

7 St.  222 ; Aug.  31,  1822— Treaty  with  Great  and  Little  Osage 
Indians.* 

7 St,  223;  Sept.  3,  1822— Treaty  with  United  Sac  and  Fox 
Tribes.4 

7 St.  224;  Sept,  18,  1823— Treaty  with  Florida  Tribes.6 
7 St,  228;  Oct.  24,  1804— Treaty  with  Cherokee  Indians,0 
7 St  229;  Aug.  4,  1824 — Treatj'  with  Sock  and  Fox  Indians/ 

7 St,  231 ; Aug,  4,  1824 — Treaty  with  lowny  Nation,8 * 10 
7 St.  232;  Nov,  15,  1824— Treaty  with  Quapaw  Nation/ 

7 St.  234;  Jan.  20,  1825— Treaty  (articles  of  a convention)  with 
Choctaw  Nation.40 


^Bg.  2 8t.  130;  7 St.  156.  B.  3 St.  749;  4 St.  267.  352,  397,  505;  6 
St,  340.  379,  387.  5l9,  641,  710.  879  ; 7 St,  195,  311.  Cited:  2 Op.  A.  G. 
321 ; 2 Op,  A,  G,  3(30  ; 3 Op,  A,  G.  207  * 3 Op,  A,  G,  326  * Cherokee,  SB  Pet.  1 ; 
Ghergkee,  270  U.  S,  470;  Eastern  Band,  117  U,  S,  288  ; Eastern  Band,  20 
C.  Ols.  449  ; Eastern  or  Emigrant:,  82  O.  Cls.  180 ; Heckman,  224  U.  S.  413  ; 
Holden,  17  Wall,  211 : Marsh,  8 How.  223;  Old  Settlers,  14S  U.  S.  427; 
Ward,  17  Wail.  253-  Western  Chcrokees,  82  C,  Cls,  560;  Western  Cherth 
keos,  27  0.  Cls.  1 : Worcester,  6 Pet.  515. 

M Bg.  7 St.  185.  S.  7 St.  203. 

01  5//.  7 St.  100.  8,  3 St.  60S ; 7 St.  210. 

m 8g.  7 St.  49,  8.  3 St.  577,  60S.  090  l 4 St.  G36,  705,  780  * 5 St.  36, 

704.  766;  6 St,  639,  913;  7 St,  528;  9 St,  20,  132,  252,  382.  544,  574; 

10  St.  41.  226,  315,  680.  Cited:  Chippewa,  301  U,  S.  358;  Francis,  203 
U.  S,  233=  Shepard,  40  Fed.  341, 

&S,  5 St,  704;  11  St.  1Q9,  621,  631.  Cited ; Chippewa,  301  U,  S,  358; 
Spalding,  100  U,  S,  304. 

W Cited:  Chippewa.  301  U-  S,  358. 

C5  Sff.  7 St.  185,  200.  S.  7 St.  391- 
50  80.  7 St  186,  S.  3 St  783. 
m Afjt  7 St,  202. 

3 St.  680,  690,  749*  4 St.  40.  214,  397,  631,  653,  780  ; 5 St.  36, 
704,  766;  9 St.  20.  132,  252,  3S2,  544.  574;  10  St.  41,  226,  315,  686; 

11  St,  65.  169.  273;  12  St.  44.  512,  774;  13  St,  161,  541:  14  St.  255, 
492;  15  St.  3 9S  ; 10  St.  13,  336,  544j  17  St.  165.  437;  18  fet-  146,  420; 
19  St  170,  271 ; 20  St,  63,  290  ; 21  St,  1 14,  485  ; 22  St  68,  433 ; 23  St. 
76.  362;  24  St.  29.  449;  25  St.  217.  980;  26  St,  330,  989;  27  St.  120. 
612  ; 28  St  280,  876  ; 29  St,  321  ; 30  St,  62.  571,  924  ; 31  St,  221,  1058  * 
32  St  245;  33  St.  189,  1048;  34  St.  325.  1015;  35  St.  70,  781;  36  St. 
269,  1058*  37  St.  518:  SS  St  77,  582*  39  St  123.  969;  40  St.  561;  41 
St.  40S,  1225;  42  St  552,  1174;  43  St  390.  1141;  44  St.  453.  934;  45 
St  200.  1562;  46  fit.  279;  47  St.  820;  48  St  862  ; 49  St.  1757;  50  St. 
564  ; 52  St.  291.  Cited:  Op.  Sol.  M,  18772,  Dec,  24.  1926;  25  On,  A,  G. 
251  * Chickasaw,  75  C,  Cls,  426  ; Choctaw,  119  U.  S.  1 ; Elk,  112  U,  S,  94  ; 
Fleming.  215  U,  S,  56;  Mullen,  224  U,  S.  448;  U,  S.  v.  Choctaw,  it9 
u.  s.  494. 

*'87/-  2 St  139,  8,  3 St  633,  686,  74B,  749;  4 St.  37,  92,  181,  721* 

7 St  237  ; 9 St  284,  Cited:  2 Op.  A.  G.  110. 

1 %.  2 St.  139, 

2 Bg,  7 St.  105.  160.  S.  8 St,  686,  690 ; 5 St  36,  704,  766  ; 6 St.  924  ; 
7 St.  341,  491;  9 St.  20,  132,  252.  382,  544,  574;  10  St.  41,  226,  316, 
686  * 11  St.  65,  169,  273,  388*  12  St.  44,  221,  512,  774.  Cited:  13  L.  B. 
511*  3 Op.  A.  G.  209;  Chipp  i,  301  U.  S.  858;  Godfrey,  10  Fed,  Cas, 
No,  5407  ; Potewatomie,  27  C-  Gl§.  403. 

3 Afj.  7 St.  107-  Cited:  Lahadie,  6 Okla,  400. 

* Ag.  7 St.  84, 

RB.  4 St,  37,  202,  217,  780;  5 St,  704,  766;  6 St.  341,  527;  7 St.  368. 
377,  427;  9 St.  20.  132,  252,  382.  544,  574:  10  St.  41.  Cited:  Memo. 
Ind.  Off.,  Mar.  13.  1935  ; Cherokee.  5 Pet  1 ; Worcester,  6 Pet.  515. 

0 87  4 St.  92.  181,  352,  780 ; 5 St.  36. 

f S.  4 St.  18L  705.  740;  5 St.  158,  622,  704,  766;  7 St-  272,  543,  596; 

9 St  20,  132,  252.  544.  Cited:  Marsh,  8 IIow.  223;  State  of  Missouri, 

7 IIow.  660;  Taylor.  44  F.  2d  53;  U,  S,  v.  Higgins,  103  Fed,  348; 
Webster.  11  How.  437. 

« S.  4 St  92,  181,  780  ; 7 St.  568;  20  St  63. 

«gg.  7 St  176,  a,  4 St.  92.  181,  267  ; 7 St.  424.  Cited:  34  Op.  A.  G. 
429;  3 L,  D.  Memo.  435;  Moore,  5 Ind.  384;  U.  S.  v.  Higgins,  103 
Fed.  348. 

^Ag.  7 St  210.  Bg.  7 St.  210.  &.  4 St.  92,  181.  780;  5 St.  36,  104, 

766:  0 St  20.  132.  202,  382,  544,  574;  10  St.  41,  226,  315,  686  ; 11  St 
65,  169,  273.  388  ; 12  St  44.  221,  512,  774*  13  St.  161;  14  St.  255.  492; 

10  St  198;  16  St.  13,  330.  544;  17  St  165,  437;  18  St  146.  420;  19  St 
176,  271*  20  St  83,  295;  21  St  114,  4S5  ; 22  St.  68,  433;  23  St  76. 
362*  24  St.  29.  449;  25  St.  217,  9S0  ; 26  St,  336.  989;  27  St  120.  612; 
28  St.  286.  876;  29  St.  321;  30  St.  62.  571,  924;  31  St  221.  1058;  32 
St  245.  982;  33  St,  189.  1048;  34  St,  325,  lQl5j  85  St  70.  781;  SB  St 
269.  1058;  37  St  518;  38  St,  77.  082;  39  St.  123.  969;  40  St.  561,  934  ; 
41  St,  8,  408.  1225:  42  St.  552,  3174  ; 43  St  390,  1141;  45  St  200, 
1562;  46  St.  279;  47  St  S20 ; 48  St.  362;  49  St,  1757;  50  St.  564;  52 


7 St.  237  ; Feb.  12,  1S25 — Treaty  (articles  of  a convention)  with 
Creek  Nation,14 

7 St  240;  June  2,  1S25 — Treaty  with  Great  and  Little  Osage 
Tribes.13 

7 St,  244;  June  a 1825— Treaty  with  Kansas  Nation.* 1* 

7 St.  247;  June  9,  1S25— Treaty  with  Poncar  Tribe. 

7 St.  250;  June  22,  1825 — Treaty  with  Teton,  Yaneton,  and 
Yanetonies  bands  of  Sioux  Tribes.1* 

7 St.  252  ; July  5. 1S25 — Treaty  with  Sioune  and  Ogallala  Tribes.1® 
7 St.  255 ; July  6,  1825— Treaty  with  Ghayenne  Tribe.10 
7 St,  257 ; July  16,  1825— Treaty  with  Hunkpapa  Band  of  the 
Sioux,11 

7 St,  250;  July  18,  1S25 — Treaty  with  Bieara  Tribe, 

7 St  2G1;  July  30,  1825— Treaty  with  Belantse-etoa  or  Minnet- 
snree  Tribe. 

7 St.  264;  July  30,  1825 — Treaty  with  Mandan  Tribe,1* 

7 St.  266 ; Au  r,  4,  1825— Treaty  with  Crow  Tribe. 

7 St  268;  Aug.  10,  1825 — Treaty  with  Great  and  Little  Osage 
Nations,10 

7 St,  270;  Aug,  16,  1825— Treaty  with  Kansas  Indians.® 

7 St.  272;  Aug.  10,  1825— Treaty  with  Sioux  and  Chippewa,  Sacs 
and  Fox,  Menomiuie,  lowny,  Sioux,  Winnebago,  and  a por- 
tion of  the  Ottawa,  Chippewa,  and  Potawattomie  Tribes.*1 
7 St  277 ; Sept.  26,  1825. — Treaty  with  Ottoe  and  Missouri  Tribe. 
7 St  270 ; Sept,  30,  1825 — ‘ Treaty  with  Pawnee  Tribe, 

7 St  282;  Oct.  6,  1825— Treaty  with  Maim  Tribe, 

7 St  284;  Nov,  7,  1825— Treaty  (articles  of  a convention)  with 
Sliawonee  Nation.^3 

7 St  286 ; Jan,  24,  1826— Treaty  with  Creek  Nation 
7,  St  2S9;  Mar.  31,  1826— Supplementary  Article  to  Creek  Treaty, 
Jan.  24,  1S26,3S 

7 St,  200 ; Aug.  5,  1§2&^-Treaty  with  Chippewa  Tribe, 50 
7 St  295 ; Oct,  16,  1826 — Treaty  with  Potilwatanlie  Tribe.*7 
7 St  300;  Oct  23,  1826— Treaty  with  Miami  Tribes 


St,  291.  Cited:  Op.  Sol.  M.  18772.  Doc.  24.  1926  ; 2 Op.  A.  G,  465  ; 35 
Op.  A.  G,  251 ; Choctaw,  119  U.  8.  1 ; Elk.  112  U.  8,  94, 

11 8g.  7 St.  215;  28  Am,  St.  Papers  (Public  Lauds,  CL  VIII,  Vol.  1) 
p,  125.  S,  7 St,  286,  303,  32g, 

i-Ag.  1 St.  107.  S.  4 St.  181.  217,  361,  705,  780;  5 St.  158,  208,  704, 
760;  7 Sf.  478.  576;  9 St.  20.  132,  252,  382,  544,  574 ; 10  St.  41,  226. 
315;  14  St,  492*  16  St.  13.  544;  17  St.  165.  237;  18  St.  146,  420;  19 
St.  176,  271;  20  St,  63,  205;  21  St,  114,  485;  22  St.  68,  433;  23  St 
76.  362*  24  St.  29,  449;  20  St.  217.  980;  26  St,  P.36,  939;  27  St.  120, 

612;  28  St,  286,  876;  20  St-  321;  30  St.  62,  571.  024;  31  St.  221  1058; 

32  St.  245.  982*  33  St.  ISO,  1048;  34  St.  325,  1015.  Cited:  Holden, 
17  Wall,  211*  KnnnaB,  SO  C,  Cls.  264;  Labadie,  6 Okla,  400*  Leaven- 
worth. 92  TL  S.  733;  M.  K,  & T.  Ry..  152  U,  S.  114;  M.  K.  & T.  R,v.,  92 
U.  S.  760;  Osage  Tribe,  66  C.  Cls.  64;  Quick  Bear,  21 0 U,  S.  50;  Shore. 
GO  F.  2d  1;  Shoshone,  85  C,  Cls.  331;  U.  S.  v,  Higgins,  103  Fed.  348; 
Ward,  17  Wall.  253. 

13  S,  4 St.  181.  217,  361.  519,  705,  780;  5 St.  158.  704,  0 St.  20,  132. 

842 ; 12  St,  21.  Cited;  9 Op.  A.  G.  110 ; Jones,  175  U,  S.  1 ; Kansas, 

80  C.  Cls.  264;  Smith,  10  Wail.  321;  State  of  Missouri,  7 How,  660: 
Swope,  23  Fed.  Cas.  No.  13701. 

“ Cited:  Graham,  30  C.  Cls.  318, 

35  Cited:  Grnbnm.  80  C,  Cls.  3i8. 

*6  Cited:  Labadi,  31  C.  Cls.  205. 

” Cited:  Grnhnm,  30  C.  Cls.  318. 
lS  Cited:  25  L.  D,  252. 

4 St-  100.  Cited:  Labadie.  6 Okla.  400, 

»i So,  4 St  100,  Cited:  Kansas,  80  C.  Cls,  264. 

21  Sg.  1 St.  146.  229;  &.  4 St,  181,  682;  7 St.  290,  023,  429,  431,  510, 

511.  516,  543,  568;  Cited:  Cain.  2 Minn.  L.  Rev.  177;  25  L.  B.  17; 
5 Gp.  A.  Q.  81;  Beecher,  95  U.  S.  517;  Chippewa,  301  U.  S-  358; 
Chippewa,  80  C,  Cls.  410;  Graham.  30  O,  Cls,  gig, 

*»  £.  4 St.  780  ; 5 St,  36,  704,  766 : 7 St,  355,  359  ; 9 St.  20 , 132,  252, 
Cited,’  Blackfeathrr.  28  C.  Cls,  447;  Kansas,  5 Wall.  737;  U,  S.  y. 
Blackfeather,  155  U.  S.  180;  Walker,  16  Wall.  436. 

Jig.  7 St.  237.  S.  4 Sf.  187,  191,  267.  636,  682.  705.  7g0  • 5 St.  704, 

766  ; 6 St.  759  ; 7 St.  307.  366,  414,  417 ; 9 St,  20.  132.  252,  284,  382, 

544,  574;  10  St.  41,  226.  315  686;  11  St.  65.  169,  273,  388  j 12  St  44. 
221.  774  ;'13  St.  C41  ; 14  St,  255,  492;  15  St,  198 ; 16  St.  33,  335.  514  * 17 
St.  165.  437;  18  St.  146,  420*  1ft  Sf,  176.  271;  20  St.  63,  295*  21  St. 
114,  485  : 22  St.  68.  433  ; 23  St-  76.  362  ; 24  St.  20.  440  *,  25  St.  217,  980  ; 
2fi  St.  336.  989:  27  Sf.  120.  612;  28  St.  286,  876*  29  Sf.  321;  RO  St. 

62,  571.  924:  31  St.  221.  1058;  32  St-  245.  Cited:  5 Op.  A.  G 98; 
Creek.  77  C.  Cla.  226  : U.  S.  v.  Ha.ves.  20  F.  2d  873  ; U.  S.  v.  Rea  Read, 
171  Fed.  501  : Wondward.  238  U.  S.  284, 

25  8.  4 St.  705  * 5 St  704,  766. 

^Sg.  7 St.  272.  B.  4 St.  232,  300,  36t.  432,  463,  780;  5 fit.  36.  704, 
766;  9 St.  20,  132,  252.  382,  544,  574;  10  fit.  41.  226,  315,  686.  Cited: 
Chippewa.  30l  U.  S.  358;  U.  S.  v,  Hi^dns,  103  Fed.  3 *8, 

7 St.  189.  S.  4 St.  232,  234,  300.  361,  432,  463.  470,  780; 
5 St.  36.  704.  766;  8 St.  378,  816;  7 Sf.  394.  458;  9 St.  132.  252,  382, 
544.  574;  10  St.  41,  315.  6S6  ; 11  St.  65.  169.  273.  3SS  ; 32  St.'  44,  221, 

512.  774,  915;  13  St  161.  541;  14  St.  255.  492;  15  St,  198;  16  St.  13, 
335.  5 '4;  17  St.  165,  437*  18  St,  146,  420;  19  St,  176.  271*  20  St. 

63.  295;  21  St.  114.  485  * 22  Sf.  68.  433;  23  St,  76.  362;  24  St.  29, 
440;  25  St-  217,  080;  26  St.  336,  989;  27  St.  120  612;  28  St  286, 
S76  ; 29  Sf.  321  ; 30  St.  62,  571.  924;  31  St.  221.  1058;  32  St.  245,  982; 
34  St.  325.  1015;  35  St.  TO,  781.  CCrd;  6 Op  A.  G.  711;  Gp.  Sol, 
M.  29019,  Fotnwntomie,  27  C.  Cls.  ^03*  EL  S,  v.  Higgins  103  Fed.  348. 

83  £_ 7.  7 St.  189,  £ 4 St.  232,  300,  361,  432.  463,  470.  780*  5 St.  36, 

704.  766*  7 St.  458,  569,  582:  9 St.  20.  132,  252,  382,  514.  574;  10  St, 
41.  226.  315.  1093.  Cited : 13  L.  B.  fill:  2 Op,  A,  G,  563;  2 Op.  A,  G. 
631  ; 6 Op,  A,  G,  440  ; 12  Op.  A.  G.  236  ; WaU-pe=iniin-gua,  28  Fed,  489. 
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7 St  303;  Aug,  11*  1827— Treaty  with  Chippewa,  Menoraonie* 
and  Winchugo  Tribes” 

7 St.  305 ; Sept.  10,  1327— Treaty  with  Potawatamie  Tribe. 

7 St.  307;  Nov.  15,  1827— Treaty  (articles  of  agreement)  with 
Creek  Nation,31 

7 St.  300  ; Fell,  11,  1328 — Treaty  with  Eel  River,  or,  Thorntown 
party  of  Miami  Indians.I * 3® 

7 St,  811  ■ May  0,  1828— Treaty  (articles  of  a convention)  with 
Cherokee  Nation.53 

7 St.  315-  Aug.  20,  1828— Treaty  (articles  of  agreement)  with 
United  Tribes  of  Potawatamie,  Chippewa  and  Ottawa  In- 
dians, and  Winnebago  Tribe. 54 

7 St.  317;  Sept.  20,  1828 — Treaty  with  Potowatami  Tribe. 

7 St,  320;  July  29*  1829 — Treaty  with  United.  Nations  of  Chip- 
pewa, Ottawa,  and  Potawatamie  Indians/* 

7 St.  823 ; Aug*  1,  1829 — Treaty  with  Winnebaygo  Indians. 

7 St,  320;  Aug.  3,  1829— Treaty  (articles  of  agreement)  with 
Delaware  Indians.38 

7 St  327;  Sept.  24,  182S4 — Supplementary  Article  to  Delaware 
Treaty,  Oct.  3,  ISIS.30  a m f_ 

7 St.  828;  July  15,  183Q— Treaty  with  Confederated  Tribes  of 
the  Sacs  and  Foxes;  the  Medawab-Kanton,  Wahpacoota, 
Wall  pet  on  and  Sitfsetong  Bands  or  Tribes  of  Sioux,  the 
Omnium,  Ioways,  Ottoes  and  Missourias" 

7 St.  333 ; Sept  27,  1830— Treaty  with  Choctaw  Nation, 


iOU  541  i 14  StV  255,  492  : Cl fed : 5 Op.  A G,  31  ; Chip,  W«l,  301  U,  3. 
358  ; New  York  Indians.  170  tJ.  S.  1, 
w 8,  7 St:.  300.  431,  528. 

9i  Sg.  7 St.  2S6  * 8.  4 St,  300.  470, 

Zfa  \%  U V2VsM§b,  35,.  361.  -as.  491.  928,705. 

7R0  ; 5 St.  36;  7 St.  414,  417,  478'  9 St,  132,  871  ; 30  St.  62,  571.  924  ; 
31  St?  221.  105S.  Cited:  2 Op,  A,  G,  402;  5 Op,  A.  G.  320  : 19  Op. 
A fl  4^  34  On  A.  G.  275  ; Brewor^Elliott,  200  U.  S.  77;  Cherokee, 
inn  TL  a 218;  Cherokee,  0 Pet,  1*  Cherokee,  187  U*  S,  294  ; Cherokee, 
ir,0  tr.  s.  196;  Cherokee  Nation.  80  G.  Cls,  1;  CoPrftlitOB,  3S  C,  Cla. 
342;  Eastern  Band,  20  C,  Cls,  449;  Eastern  Bam  , 117  TL  S.  288 ; 
Eastern  or  Emigrant,  82  C.  Clis.  180;  Guthrie,  1 Okla  T.  458;  Hanks, 
3 Inti  T.  415;  Heckman,  224  TJ.  S,  413;  Holden,  17  Wall.  211  ; Jordan, 

I Okia,  T.  40G  : Lfibndie,  G Okla.  400;  M.  K . & T-  By*.  40  C CIr.  59  * 
Old  Settlers,  148  tl.  S.  427;  St.  Louis,  49  Fed.  440 : Thomas,  IG9  U,  S. 
204;  tj.  S*  v.  Cherokee,  202 _U.  S,  101  ; U,  S.  v- J Duval  25  Fed,  Cns, 
No  15.015;  0,  S,  V.  Itrose.  27  Fed.  Cas.  No.  10,13<  ; U.  S.  v.  Soule,  30 
Fed.  918 : Ward,  17  Wall,  253 ; Western  Cherokces,  82  C.  CIS,  066 ; 
Western  Cherokees,  27  C.  CIs,  1, 

8.  4 St.  361 
*8.  4 St,  361 
; : 7 St,  394,  ; 

080  ; 11  St.  05.  1(»J.  mu,  aso  ; ia  si-  •***■  i * ■*  . -7 

St,  255,  492  ; 15  St,  198  ; 16  St.  18.  335,  544  ; 17  St.  1C5  4d7  ; 18  St. 
14G  420'  19  St,  176.  271  ; L*0  St-  63.  295;  21  St.  114,  485;  22  St.  08, 
4S3’'  23  St  76  362;  24_  St,  29.  449*  25  St.  980;  26  St.  836,  989;  27  St; 
120  612;  28  St,  286.  876  ; 29  St.  3§1  ; 30  St,  62,  924;  32  St,  245,  982; 
33  St.  189,  1048;  34  St,  825,  1015;  35  St,  70,  781.  Cited : Fotawatomie, 

OS  p pin  At)'! 

* 30  ^ 4 gt .300  631,  780*  5 St.  36,  158.  323,  704.  766;  6 St,  924  ; 7 
St  HB8  * 9 St  20  132  252.  382,  544,  574;  10  St.  41.  220.  315.  680;  11 
St.  65  169.  273.  388;  12  St.  44.  221,  512,  774;  13  St.  161*  541;  14  gt 
265  492;  15  St.  198.  531  ; 16  St.  13  335.  544;  17  St  105,  437:  18  bt 
140;  420  19  St  176,  271;  20  St.  63.  205;  21  St,  114,  485;  22  St  GS. 

4^3  ; 23  St  76  302;  24  St-  29.  449;  25  St,  217,  980:  26  St  336.  989  ; 
■}7  St  120  612  ; 28  St.  286,  876;  20  St.  321  ; 30  St,  62.  571.  924  : 31  bt 
2211058  ; 32  St  245,  082  ; 33  St.  189.  1048;  34  St.  325,  1015;  35 
St  70  781;  Cited  - 16  Op,  A,  G.  310;  Jonei,  175  U,  S,  1 ; Pickering,  145 
U.’B.  310  ; Potawatoraie,  27  G Os,  403.  , „ ___ 

*7  go  7 St  272  8.  4 St.  705  780;  5 St.  36.  158  704.  766*.  6 bt,  790* 

9 fit. '20.  132,  252,  3§2.  544,  074;  10  St.  15  (Ch,  66),  41,  226,  315,  686  : 

II  St.  05*  169*  273,  Cited:  3 Op.  A.  G,  584;  U.  S.  v,  Higgins,  103  Fed. 
348. 

7 SL188.  ' 8.  4 St.  464,  GOI,  780:  5 St.  30.  158,  704,  766;  9 St 
332.  252,  382,  544,  574;  10  St,  41.  226.  315,  886,  1048  : 11  St  65  169 
273  3S8 » 12  St  44,  221  512.  774.  1129;  14  St,  255,  492.  79^;  15  bt 
1 FIR"-  i6  St  13,  335,  544  ; 17  St.  165;  18  St.  146  420.  Ci* ed:  Delaware. 
74  O,  Cls.  368;  Hicks,  12  Fed,  Cas.  No,  6158;  Kindred,  225  U,  S-  oS2  : 

V'*?Sxr'  7tSt'237Wn1ir‘  42St.  626.  616.  682.  705,  780;  5 St.  36.  158,  704 
766;  7 fit.  870,  624,  527.  640.  542.  543:  9 St.  20.  132  252,  382  544.  574  : 

10  St.  41.  226,  804,  315.  C7G  : 11  St.  169  319,  388.  611;  12  St.  207:  14 

St.  402;  34  St.  325,  Cited:  20  Op.  A.  G.  742;  17  L D 457  * 0F  Sol.. 
M.  13772.  Dee.  24,  1926:  Dubuque.  109  U.  S,  329;  Graham.  30  O,  CIs. 

318  l Kansas,  80  C-  CIs.  264;  Myrlck.  99  U,  S.  291:  Slnan.  95  Fed  193; 

Slnan.  US  Fed.  283;  State  of  Missouri,  7 How,  6G0  ; TJ-  S-  v,  Higgins 

Ief4  St  *464,  528.  616.  636.  653.  705.  780:  5 St.  36.  131.  158.  ISO 
251  45-3  513  012.  081.  704  766;  6 St.  521.  506  697.  633,  7i>9  856:  9 

St,  20  132,  252,  382,  544,  574  955:  10  St,  15  (Ch  68).  41.  226;  11  Si 
65;  .30  St.  405:  32  St.  641  ; 37  St,  1*9  : 38  St.  1375,  Cited:  linn  gluon 
19  Calif.  L.  Rev.  507;  2 OP,  A.  G.  465  (7  St.  340)  ; 2 Op.  A G ..  094; 

3 Op.  A.  G,  48:  3 Op.  A.  G.  108:  3 Op.  A,  G,  107:  3 On.  A.  G,  113:  3 

Op,  A.  G,  HOC:  3 On.  A,  G 408;  3 On  A G.  517  *4  Op.  A . 

G,  45;  4 Op.  A.  G,  107;  4 Op.  A.  G.  344:  4 OpA  A G 340;  4 

Op.  A,  G.  452  ; 4 On.  A.  G,  513;  5 Op.  A.  G,  251  ; 7 Op  A G.  142  : 7 

On.  A,  G.  174*  15  Op.  A.  G.  601;  19  Op.  A G-  109;  24  Op.  A,  G,  689  ; 

26  Op.  A.  G.  127  ; 34  Op.  A*  G.  275 ; 35  Op,  A.  G.  251 ; i L,  D.  Memo.  99  ; 


7 Sf.  342;  Feb.  8,  1831— Treaty  (articles  of  agreement  with 
Menomonee  Nation,*2 

7 St.  34S;  Feb.  28,  1831— Treaty  (articles  of  agreement  and  con- 
vention) with  Seneca  Tribe.4* 

7 St*  30!  ; July  20,  1831 — Treaty  (articles  of  agreement  and  con- 
vention) with  Wyandots,  Senecas  and  Shawneus.44 
7 St.  305;  Aug.  8,  1831 — Treaty  (articles  of  agreement  and  con- 
vention) with  Wyandots,  Seueeas  and  Shawnecs," 

7 St,  859  ; Aug.  30,  1831— Treaty  (articles  of  agreement  and  con- 
vention) with  Otto  way  Indians.** 

7 St  364;  Jan.  10,  1832 — Treaty  (articles  of  agreement  and  con- 
vention) wi?h  Wyandots.47 
7 St.  366  ; Mar.  24t  1S32— Treaty  with  Creek  Tribe/* 

7 St.  368;  May  9,  2832— Treaty  with  Seminoles/0 
7 st.  370;  Sept,  lu,  1832 — Treaty  with  Winnebago  Nation. 

7 St.  374;  Sept.  2U  1S32 — Treaty  with  Sue  and  Fox  Indians* 

7 St.  377;  Oct  11*  1832— Treaty  with  Appaiachieola  Band,53 
7 St  378  ; Oct.  20,  1832 — Treaty  with  Potawatamie  Tribe,53 
7 St  3S1 ; Oct,  20, 1882— Treaty  with  Chickasaw  Nation,*4 
7 St,  391 ; Oct,  24t  1832 — Treaty  with  Kickapoo  Tribe*66 


494:  Choctaw,  21  C.  C1>,  09;  Choctaw,  81  C.  Cls.  1 ■ Choctaw.  89  O, 
Cls',  49;  Choctaw,  83  C.  Cls,  140:  Choctaw,  119  U,  8,  Lik,  ll^ V.  S, 
94;  Fleming,  215  U,  S,  56;  Gninea,  9 11  ow,  356 ; In  re  Lands,  199  rod. 
811;  Jones.  175  U.  S.  1;  Ligon,  164  Fed.  5*0;  McBride,  149  led,  114; 
Moduli),  33  C.  CIS,  79  ; hi  K.  & T.  By..  4G  C.  Us,  59;  Mullen,  224  V,  S 
44S  : St  Louis.  49  Fed.  440:  Taylor,  7 How,  572;  Thcbo,  80  Fed.  4 < f , 
U S v,  Choctnw,  179  U.  S.  494;  Wallace,  204  U,  S,  415  ; Wilson,  i>  Wall, 

V74-8t.  594  : 5 St,  86.  349.  645;  7 St  405. 
500,  550,  BOG;  11  St.  663;  20  St  513.  Cited:  3 Op.  A*  G.  32 2: 


^2  St  6S,  4H3  ; 23  St.  76,  362;  24  St.  449  ; 25  St.  217,  980;  28  St,  336. 
089;  27  St  120  612;  28  St.  2g6,  876:  29  St,  321.  Cited:  6 L.  D.  159; 

Goodfellow.  10  Fed.  Cns.  No.  5537  ; Libby,  118  TL  S,  250, 

**'ag\"4  St,  411  ; 7 St.  49,  160,  189.  348,  4 St.  528  70S  ^80:  5 St, 

36,  704,  766;  7 St.  411  ; 9 St.  20t  132,  252,  574.  544  ; 10  St.  41,  226,  Slo. 

G 86  ; 11  St.  65,  169.  273,  388  ; 12  St,  44,  221,  512,  774  ; 13  fit.  101.  541; 

14  St.  255,  492;  15  St.  198;  16  St*  13;  18  Bt.  146.  420;  19  St.  1W. 

071  . 20  Si  63  205  - 21  St  114,  485  ; 22  St.  68.  433  ; 24  St.  29,  449  ; 

25  St  217  980 ; 26 ’St.  9S9  ; 27  St.  120.  612;  28  St.  286f  876;  29  St. 

821  ; 80  St.  62.  571,  924  ; 31  St,  221,  1058, 
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226  315  1053.  Cited:  Blackfeatber,  28  C.  Cls.  447 : Knnsni,  5 Wall. 
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48  * AvrPB.  42  C-  Cls.  385  ; Brst,  18  Wall.  112 : Chickasaw.  103  TL  S,  11^  , 
Chickasaw,  22  C.  Cls.  222 ; Choctaw,  83  C,  Cls,  140  ; Lane,  21  Fed,  755, 

M,«s/7TBt.r'20i9  CkC4's^:9'eS0,  70C,  780 ; 5 St.  36,  704,  76B : 0 St. 
20,  I3I,  2B2,  3S2,  544,  574  ; 10  St.  41,  1078.  Cited:  V-  S,  v.  Relly,  2 
U.  S.  S3. 
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7 Si,  ritM  ; Oct.  26,  3832- — Treaty  with  Fottsiwatlmie  Indians  " 

7 St  3M7:  Out  2ij,  1S32— Treaty  with  Bluiwnoes  mid  Delawares" 
7 Ht.  3U0;  Get.  27,  3832— Treaty  with  Fotowatomles/* I * * 4 
7 ,St.  4Qo  ; Oct.  27, 1832 — Treaty  with  Knskasdda  and  Peoria  tribes, 
and  Michjgnmia,  Cahokla  and  Tamarois  hands,  now  united 
with  two  first  named  tribes,  formerly  composed  Illinois 
Nil  lion.™ 

7 Rt.  405 ; Dot,  27, 1832— Treaty  with  Menominee  Nation.*® 

7 Sf.  410;  Oct.  20,  1S32— -Treaty  with  Piankeshnw  and  Wea 
Tribes  41 

7 St.  411 : Doe,  2f>,  1S32 — Treaty  with  “United  Nation”  of  Senecas 
and  Shawnee  Indians  (articles  of  agreement)." 

7 St.  414;  Fob.  14,  1843 — Treaty  (articles  of  agreement  and  con- 
vention) with  Cherokee  Nation" 

7 St  417;  Fob,  14,  1833 — Treaty  (articles  of  agreement  and  con- 
vention) with  Muskogee  or  Creek  Nation.®4 
7 Sf.  420  ; Feb.  18. 1833 — 1 Treaty  with  Ottawa  Indians,85 
7 St.  423;  Miu\  2$,  1833— Treaty  with  Seminole  Indians.®5 * 
7 St.  424 ; May  13.  1833 — Treaty  (articles  of  agreement)  with 
Qua  paw  Indians." 

7 St,  427 ; June  18.  1833 — 1 Treaty  with  Appahiehieola  Band" 

7 Mb  128 : Juno  18,  1833 — Relinquishment  by  certain  chiefs,  of 
land  reserved  by  treaty  of  Sept.  IS,  1823. 

7 St.  420;  Sept.  21.  1833—' Treaty  (articles  of  agreement  and 
convention)  with  united  hands  of  Otoes  and  Mlssourlas,® 

7 Sh  431;  Rept  26,  1833 — Treaty  with  United  Nation  of  Chip- 
pawn,  Ottowa  and  Potawnfamie  Indians.' w 
7 Sr,  448;  Oct.  0,  1S33 — ' Treaty  (articles  of  agreement  and  con- 
vention) wiV;  confederated  bands  of  Pawnees— Grand 
Pawnees,  Pawnee  Doups,  Pawnee  Republicans,  Pawnee 
Tiippny©.71 


rA  ft rj  7 St  1R5.  ISO,  205  317.  8.  4 St  636  682,  780;  H St.  35.  704. 

7 fin  - 0 St,  915;  7 St.  467.  40S.  460.  non.  532;  7 St.  20,  1 32,  m2,  2S2- 

544/574  ; 10  St  41  ; 12  St.  207.  _ Cited;  3 Op.  A,  G.  33;  Doe,  23  How, 
457  * Fkn -o -wn > » -nsli  -kum . 8 Fed.  710. 

r,7  g 4 St  630.  682,  780:  5 St.  30,  298.  704.  760;  0 St.  20.  132,  25 
382,  544.  574:  10  St  41.  220.  315.  086  r 11  St,  05.  100. 

™ F<7  7 St.  305.  317,  8.  4 St.  030,  780  ; 5 St.  30.  704.  766;  7 St,  400. 

532 ‘ O Sf  132  252.  332  544.  574;  10  St.  41.  220,  315.  686;  11  St. 

65  160  273  388:  f>  Rt.  512.  774:  16  St.  13.  335;  gfi  St,  080.  Cited: 
3 On.  A.  0.33;  Cr^ws*  1 Plonk  352;  Jone^,  175  U.  S.  1;  Mullen.  250 
U S 590  ; IT.  S.  v.  Hlffgins,  103  Fed-  348. 

6»Bff.7  St.  74,  77,  78.  181.  8.  4 Rt-  636,  7S0  ; 5 St.  30;  10  St.  1032, 

Gtf^f.*  Bowling.  233  U.  S.  528,  _ 

w£rt  7 Rt.  342,  &.  4 St  082;  5 St.  349,  645;  7 St.  500,  500;  10 

St  1082  : 20  St.  513. 

«t  8 4 St.  630,  780  : 5 St  36,  Cited:  Bowlins,  233  TT.  g.  528. 

7 Rt  348  351.  B.  7 St,  550:  9 St.  20.  Cited:  Eastern  Band. 
117  XT.  R 288;  Holden,  17  Wall,  211;  M,  K.  & T,  Ry.,  46  C.  Cls.  59; 
Ward.  17  Wall.  253;  Woodward.  238  IT.  S.  284. 

*n  Kjw  7 St,  311  ; Fa.  7 St.  286,  8.  4 St,  705.  780  ; 5 St.  30,  704,  706  ; 
7 St  428  478*  9 St.  20.  132.  252.  544,  Cited:  Brewer-Ell  iott,  260  TJ.  S. 
77;  Brown,  44’C  Hs,  283;  Ohomkee.  155  TT.  S.  218:  Cherokee.  187  XL  S 
294:  Cherokee,  155  TJ.  S.  196;  Cherokee.  135  TJ,  g,  641;  Cherokee,  SO 
C Cls.  1 * Eastern  Band,  20  C.  Cls.  440  : Eastern  or  Emigrant.  82  C.  Os 
180;  Guthrie.  1 Okla.  T.  414;  ITeekmnn,  224  TT.  S,  413;  Holden,  17 
Wall  211  * Jordan,  1 Okln.  T.  406;  Lnbndle.  6 Okla.  400 : Mehlin,  56 
Fed  12'  M K A T.  Rv.,  46  C Cls.  59;  Persons.  40  C,  Oh.  411  ; TT,  S.  v 
Beesn,  27  Fed.  Can,  No.  16137;  TT,  R,  v.  Smile,  20  Fed.  018:  Ward,  17 
Wall.  258;  Western  Cherokee®,  82  C.  Cls,  566;  Western  Clinrokoes,  27 

C‘ Sfin  V Rt  280.  311,  368,  8,  4 Rt.  705.  780:  5 St.  704.  766:  9 St. 

20  132.  252  574.  821  ; 30  Rt,  41.  226.  315.  686  : 11  St.  65.  ifiD.  273 

38g  099-  12  St  44.  221  512.  774;  13  St.  101,  541:  14  St.  255:  15  St 
198  r 16  Rt.  13  * 18  St.  146;  19  St,  376.  271,  Cited : Cormlitos,  33  C. 
Cls  342;  Cr^ek.  77  C.  Cls  159;  Creek,  302  TT,  S.  620;  Ensfern  Band 
117  TT  S 288-  Gnnt.  224  TL  S 458;  Hnnks.  3 Ind,  T.  415:  McKee,  201 
Fed.  74;  M.  E-  & T.  Rv..  46  C.  Cls.  69:  Tiger.  2gi  TL  S.  2S0  ; TJ.  S.  v. 
Crook.  295  TT.  S.  103;  TJ.  S,  Haves.  20  F.  2d  873;  TJ.  S,  v.  Payne.  8 
Fed  883;  XT,  S.  v.  Rea-Rend,  171  Fed.  001;  TJ,  S,  ex  rel,  Search.  3 Okla. 
404. 

7 St.  300.  160.  353.  8.  4 St,  630.  Cited:  2 Op,  A.  G,  562, 

eo  Ffj  7 St  363,  414.  Cited:  Memo.  Ind.  OF,,  March  13,  1935;  Goat, 

224  TT,  R 458  : TT.  S.  ex  rel,  S^nreh.  3 Okla.  404. 

« Srf.  7 Rt,  232.  8,  4 St.  705.  780:  5 St.  36,  704.  766;  9 St.  20  132 

252,  382.  544,  574;  10  St.  41.  226  315,  686;  11  St-  65,  169.  273;  12 

Sf.  44,  221  512,  774;  13  Rt.  101.  541:  14  St.  205:  15  St.  198.  513:  16 
St,  18.  336,  544:  17  St.  165.  437;  18  Rt.  146.  420:  19  St.  176,  271  ; 
20  Rt.  63  205  : 21  Rt.  485  ; 22  St.  68.  433  : 23  Sf . 76,  362  ■ 24  Rt,  29 
449:  25  St.  217  9g0  * 26  Sf-  336.  989:  27  Rt.  612;  28  Rt.  280.  876;  29 
St  821  : 30  St.  62  571,  924;  31  St.  221.  1058:  32  St.  245.  982;  33  St 
189.  1048:  34  Rt.  325.  1015;  35  Rt.  70.  781;  36  St.  269,  1058 ; 37  St, 
018*  38  Sf.  77.  582;  39  St.  123,  969;  40  Rt.  561  934;  41  St.  3,  408. 
1225;  42  St.  552,  1174  * 43  St.  390  1141  ; 44  Rt,  453:  45  St,  209.  1562  ; 
46  Sf.  279.  Cited:  34  On.  A.  G-  439  ; 3 L,.  D.  Memo,  435  ; Moore,  5 Ind. 
T.  384  ; IT,  S.  v.  Nohle,  237  TT,  R,  74  ; Whitehird.  40  F.  2d  479. 

* Bg.  7 St.  224,  368.  B.  4 St.  705,  Cited:  Memo.  Ind.  Off..  Mar.  18, 

1 985 

7 Sf.  272.  ft.  4 St,  705  780*  5 St.  36.  158,  704.  766;  9 St,  20, 
132.  252,  392,  574  ; 10  St,  4if  226. 

« Fa.  7 St,  272,  805,  370,  0,  5 St.  36,  158.  704.  76R  : 8 St.  924  * 9 St. 

20.  132.  252.  382.  544,  574  ; 30  St.  41.  226,  252.  310,  686:  11  St.  65.  169. 
273,  88.8  • 12  Rt,  44.  207.  221.  512,  774:  IS  Rt.  361,  541  ; 14  RC  255. 
492  i 15  St.  ] 98  ; 16  St,  335,  544  ; 33  Rt.  189  ; 44  Rt,  9J4  ; 45  St.  159.  883. 
Cited:  7 Op.  A.  G.  142  ; Pam-to-pee,  187  U.  S.  371  ■ Potowatomie.  27  C. 
Cls.  403, 

^8.  4 Sf.  705,  780;  5 St,  36*  9 St.  20,  132,  252,  382,  544.  574;  30 
St,  41,  226.  315,  686;  11  St.  65.  169,  273.  Cited:  Pawnee,  56  C,  Cle?-  1, 


7 St,  400;  May  24,  1834^ — Treaty  (articles  of  convention  and 
agreement)  with  Chickasaw  Nation.73 
7 St.  458 ; Oct.  23,  1834— Treaty  with  Miami  Tribe.73 
7 St.  407 ; Dec.  4,  1834 — Treaty  with  Potawatlimie  Tribe,7* 

7 St,  407;  Dee.  10,  1834 — Treaty  with  Potawattamie  Tribe.78 
7 St.  46S ; Dec,  16,  1834 — Treaty  with  Potawattamie  Indians,70 
7 St  4G9  ; Dec.  17,  1834— Treaty  with  Potawattimie  Tribe,77 
7 St,  470;  July  1,  1835— Treaty  with  Caddo  Nation.70 
7 St,  474  - Aug.  24,  1835 — Treaty  with  Comanche  and  Witehetaw 
Indians.™ 

7 St.  478 ; Dec.  20,  1835— Treaty  wdth  Cherokee  Tribe.90 
7 St.  400;  Alar,  26,  1836— Treaty  with  Pottawataniy  Tribe,®1 
7 St  401 ; Mar,  28,  1836 — Treaty  with  Ottawa  and  Chippewa 
Nations  (supplemental  article),®3 
7 St.  498;  Afar,  20,  1836— Treaty  with  Pottawatamy  Baud.53 
7 St.  490;  Apr.  11,  1836— Treaty  with  Aub-bamaub  ba’s  band  of 
Potawattimie  Indians.®* 

7 St.  500 ; Apr.  22,  1836 — Treaty  with  Fatawattimie  Tribe.85 
7 St,  501 ; Apr.  22,  1836— Treaty  with  Fatawattimie  Tribe.59 
7 St.  502 ; Apr,  23,  1836 — Treaty  with  Wyandot  Tribe.97 
7 Sf.  503;  Alay  9,  1S3G — Treaty  with  Chippewa  Nation.-8 
7 Sf.  505  * Aug.  5,  1836 — Treaty  with  Potawattimie  Tribe,8* 

7 St  506  Sept  3,  1836— Treaty  (articles  of  agreement)  with 
Alen  onion  ies,00 

7 St.  510 : Sept  10,  1836 — Convention  with  Sioux  of  Wa-Hsi- 
Shuw’s  Tribe.-1 

7 St.  511 ; Sept  17,  1S36— Treaty  with  Ioway  Tribe  and  Band  of 
Sacks  and  Foxes  of  the  Missouri*"9 
7 St  513:  Sept.  20,  183ft— Treaty  with  Fatawattimie  Tribe.*3 


^Sa.  7 St.  102.  Ag.  7 St,  378.  R 4 St.  780;  5 Sf.  10.  36.  704.  766. 
727:  '6  St.  861  ; 9 St.  20,  37,  132,  252;  10  St.  41.  97-4;  15  Sf,  228*  33 

Sf,  713.  Cited:  3 Op,  A.  O.  34  ; 3 Op,  A,  G.  41  - 3 Op,  A,  G,  170;  3 0It. 

A.  G.  591;  7 Op.  A.  G.  174;  34  OP-  A.  G.  275;  11  IX  Main*.  400* 
Ayi-pf?.  44  C.  Cls.  48;  Ayros,  42  C,  Cls.  385;  Best.  18  Wall.  112;  Chirka- 
saw-  22  c.  Cls.  222  ; Jcmo^,  175  U.  S.  1 ; Love,  21  Fed.  755  ; M.  K,  A T, 
Ity.,  46  C.  CIS.  59.  _ 

*'8(7  7 St.  189  295.  300.  S.  Q St.  704,  766;  9 St.  20,  252,  544.  574* 
10  St!  41.  226,  315,  576,  6 86,  1093  ; 11  St.  05.  169.  273.  388 ; 12  St,  44, 
774;  13  Sf,  161;  14  St.  255,  402;  15  Sf,  198;  16  St,  13.  335,  544;  17 

Sf  105.  437:  18  St-  146;  19  St.  176.  271:  20  Rt,  63,  295:  21  St-  114, 

485  • 22  St  68  433;  23  St  76.  362;  24  St.  29,  449j  25  St,  217,  9S0  ; 
26  St.  336,  Cited:  Old  Settlers,  148  U.  S.  427;  Wau-pe-man-qim,  2S 
Fed.  489, 

7 St.  394.  8.  5 St,  36. 

7 St,  394, 

70  Fff.  7 St.  396. 

TT  fiTa,  7 St,  309.  394. 

Ti  jar.  5 St.  36,  584.  Cited:  Jones,  175  TJ.  S,  1 ; U.  8.  v.  Erooka,  10 
Flow.  442. 

7ft  Cited:  4 Op-  A.  G.  560  ; 4 Op,  A.  G,  597  ; 4 Op,  A,  G.  021 ; 5 Op, 
A.  G.  36-  _ _ 

4 St.  411;  7 St.  240.  311,  414,  8,  5 St.  73,  241.  323.  470.  473, 

523.  081.  719 : 6 Sf.  685,  835 : 9 St.  20,  203,  252.  570  746  785,  871 ; 10  St, 
41.  181  043.  686,  771 ; 11  St.  65  ; 12  St.  44.  834,  850  ; 14  St  799.  Cited: 


4 Op.  A.  G.  597 : 4 Op.  A.  G,  613  * 5 Op.  A,  G,  36  ; 5 Op,  A,  G.  268  ; 5 Op- 
820;  7 Op.  A.  G.  54;  16  Op,  A G,  225;  16  Op.  A.  G.  300;  17_Op.  A,  G, 
72  ; 30  On  A G.  284 ; 84  Op.  A.  G.  275  ; 7 L.  D.  M*mo.  517  ; 8 L D, 
Memo.  196*  Memo.  Sol.,  Fob.  28,  1935,  Apr,  23.  1936.  Aum*.  14,  1937, 
Atlantis  165  U.  S.  413;  Brower-Eiliott,  260  17.  S.  77;  Cherokee,  155 
TT  R 2 ) R ; Cherokee,  187  TT.  S.  294;  Ghorokoe.  155  U.  S.  196;  Cherokee, 
135  U.  S.  641  ; Cherokee,  270  U.  S,  470;  Cherokee,  80  C,  Cls  1;  Cor- 
’■nllfriR.  33  C-  Cls.  342 ; Delaware.  38  C,  Cls,  234 ; Eastern  Band,  20 
O.  Cls.  449:  Extern  Chero^ees.  45  C,  Cls,  229;  Eastern  or  Emigrant* 
s2  C.  CIk,  180:  Elk,  112  U,  S.  94 j Glonn-Tueker,  4 Ind.  T.  5U  ■ Guthrie, 
1 Okla.  454;  Heckman.  224  IT.  S.  413:  Holden.  17  Wall.  211;  Jordan, 

I Okla.  T,  406;  Labndie.  6 Okla.  478;  Lanrdon,  14  Fed.  Cfts.  No.  8062; 
Mnckev,  18  How.  100;  Mehlin,  50  Fed.  12;  Moore.  2 Wyo.  8;  M K.  & T. 
Rv.  46  C.  Cls.  59;  Old  Settlers,  148  TJ.  S.  427;  Persons,  40  C.  Cls,  411; 
Raymond.  83  Fed,  721:  Stephens,  174  TJ.  S.  456;  Tnltoti,  163  U S.  370; 
Thomas.  169  U.  S-  204  ; TJ.  S.  v.  Boyd,  68  Fed,  577  : U.  B-  V-  Boyd,  83 
Fed  547  : II.  S.  v.  Cherokee,  202  TJ.  S.  101 ; TJ,  S v,  Hayes.  20  F.  2d 
R73;  TT  S v.  Reese,  27  Fed.  C ns.  No.  10337*  TL  S.  t,  Rogers.  23  Fed, 
658:  TL  S.'  v Swain.  40  F.  2d  99;  U,  S.  v,  Wriebt,  53  F.  2d  300;  Ward, 
17  Wall-  253;  Western  Cherokeeg,  82  C.  Cls,  566;  Western  Cherokees, 

Q CIS  1. 

« ffn.  7 Sf.  399,  S.  5 St.  73. 

® Fa.  4 Sf.  402 ; 7 Rt.  218.  8,  5 St-  73,  323,  704.  766 ; 6 St,  924  ; 9 

St.  20,  132,  252.  342,  382,  544,  574;  10  St,  15  (G  661.  4t,  226,  315,  086; 

II  St  169  621;  12  St.  221,  512;  33  Rt.  1048.  Cited:  3 Op,  A.  G.  206; 
Ottawa.  42  C-  Cls.  240;  Spalding*  160  TJ,  S.  394;  U.  S.  v.  Higgins,  103 
Fed,  R48. 

8.  5 St.  73. 

« Fff.  7 St.  378,  8.  5 St-  73. 

^8a.  7 St.  378,  8.  5 St.  73. 

8g.  7 St.  378.  B.  5 Sf.  73, 

7 St.  100  * 7 St.  178. 

7 St.  105.  B.  5 St,  73;  11  St,  633;  12  St.  1105.  Cited:  Chip- 
pewa, SO  C C\s  410;  Chlnpewn.  301  TJ,  S.  358, 

^Ba.  7 St.  394.  B,  B Sh  158  ; 7 St.  532.  _ _ M ^ 

7 Sf.  303.  842,  405.  B-  5 St.  158.  704  ; 9 St.  132,  252,  382.  544. 

574.  952  ; in  St.  15  (C-  66 1,  41  228.  315.  086,  792.  Cit^d:  5 Op,  A,  G.  31, 

91  Aff.  7 St.  272.  5 St.  158-  Cited:  Graham.  30  C,  Cls.  318, 

03  Ag,  7 St.  272.  8.  6 St.  158f  323;  7 St.  543.  568,  Cited:  State  of 

7 How.  660. 

*B,  9 St,  20, 
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7  m.  014  ; Sept.  22,  1S3G—' Treaty  with  Pofawattiime  Tribe/* * 

7 St,  515 * Sept,  23*  1S36— Treaty  with  Potawaltamie  Indians/5 
7 Sr,  510:  Sept,  27,  183G — Convention  with  Sac  and  F ox  Tribe.6*5 
7 St.  017:  Sept.  28,  1836 — Treaty  with  Sac  and  Fox  Tribe,67 
7 St.  02-4:  Oct.  15,  lRHG—Trenty  f articles  of  a convention)  with 
Of  nog,  Mfesouries,  Omahaws  and  Yankton  and  Santee  bands 
of  KHonx*8- 

7 St.  027:  Nov.  ,30, 1836—  Convention  with  Wnhpankootnh,  Susse- 
ton.  and  Upper  Mectawakanton  tribes  of  Sionx  Indians" 

7 St,  52S : .Tan,  14,  1837  1 — Treaty  with  Sagan  aw  tribe  of  Chip- 
pewa Nation.3 

7 St.  532;  Fob,  11.  1837 — Treaty  with  Potnwatomie  Tribe.8 
7 St.  533;  May  26,  1SR7=-Treaty  with  Kioway.  Ka-ta-ka  and 
Ta-wa=ka-ro  Nations.* 

7,  St,  536 ; July  29,  1837 — Treaty  with  Chippewa  Nation,8 
7 St.  538:  Sept,  29.  1837 — Treaty  with  Sioux  Nation,8 
7 St.  540:  Oft,  21,  1837 — Treaty  with  confederated  tribes  of  Sacs 
and  Foxes.7 

7 St,  542  : Oct.  21*  1837— Treaty  with  Yankton  tribe  of  Sioux 
Indians.*  , 

7 St.  543  : Oct,  21, 1837 — Treaty  with  Sacs  and  Foxes  of  Missouri/ 
7 St.  544;  Nov.  1.  1837 — Treaty  with  Winnebago  Nation.*8 
7 St,  547;  Nov,  23,  1837 — 1 Treaty  with  loway  Indians,11 
7 St,  547:  Dec,  20*  1837  "—Treaty  with  Sagan  aw  tribe  of  Chip- 
pnwas.*3 

7 St.  550;  Jnn,  15,  1838— Treaty  with  New  York  Indians,14 
7 St.  565;  Jnn.  23,  1838 — Treaty  with  Chippewa  Nation,15 
7 St,  560:  Feb.  3,  1838— Treaty  with  Oneida  Indians.  (First 
Christian  and  Orchard  parties),18 
7 St,  508:  Oct.  10.  1833— Treaty  .vith  Toway  Tribe,17 
7 St,  509;  Nov.  0,  1838— Treaty  with  Miami  Tribe.15 


« 8.  5 St.  ir.s, 

r.  n st,  in* ; 7 st,  532,  . _ 

W \,f  7 272  8 5 St  153  died:  Stnte  of  M*PROlirl,  7 ITow,  6GO, 

*t  $n‘  7 Rt,  274  £ 5 St.  153,  704.  766?  10  St,  750;  11  St.  05, 

«*n  A**  7 St  328,  a 5 St.  153. 

«»  Bp  7 St  328,  a 5 st  158;  11  St-  lOO.  _ 

i jncluflfiil  with  thin  Treaty  nn  an  aniendment  the  Treaty  of  Dec. 

20  1837,  7*  St  547.  ’ _ „ _ 

t-  Ft/  3 St  608  ■ S St.  TOG  : 7 St  105.  203,  305  : 8 St.  218.  8.  R St.  298, 

nun  578  ; 9 St  20,  132,  252,  382,  544,  574,  777  ; 10  St  41.  220-  315.  680  ; 
12  Rt  512  843  Cited:  Ohinww'i.  301  TT.  8.  358;  New  York  Tridir-nH, 
n Wnll.  70 1 ; Shepard,  40  Fed,  211;  tJ.  S.  v.  Kic,  26  Fed.  Gas.  No, 
1 55280. 

* Bg.  7 St.  394,  390,  505*  515.  8,  5 St,  158.  453. 

4 ff  p*  Rt,  323, 

n 8 St.  298  402  704.  766:  7 St.  591  ; 9 St  20-  132.  252  382*  5 14. 

574  * " 10  St  41,  226,  315.  686  ; 11  St.  65.  Citrd:  Gain,  2 Minn.  L,  Rev, 

177;  On  Sol.  M,  11380,  June  17*  1924*  M.  27281,  Dec,  13,_1934.  M. 
Osin?  June  30.  1036 : Ghlppewn,  80  C.  tie.  410:  TT.  S v,  First,  2*u 
tt.  S. '2-15;  U,  S.  v,  HiRgins,  103  Fed.  318;  TT.  S.  v.  Minnesota,  270 

Wht  323  704  760;  f>  St  20.  132.  252*  382.  544  ■ TO  St  41.  220, 

316  680  951;  n St  60.  169.  273.  388;  12  St-  44;  39  St  1105,  Citrd: 
Fain  2 Mi*’ fi  T,  Rev.  177;  Graham.  30  r\  OIs,  S18:  MpdnwnTtnntftn. 

07  r cu.  307  : tr.  s.  V.  rne?Jn@.  103  Fed,  348- 

t 8ft  7 R28  374.  8.  5 St,  298,  B23.  704,  766  ; 7 St,  596  ; 9 St.  20 

inf>  38°  544  0?4*  10  Rt,  41.  226  315,  686:  11  S*  65-  109  2?3 

388'  12  St  4 A 221.  512,  774-  13  St.  161.  041*  14  St,  25-0.  492;  15  go 

ins  - 10  St  13  335  54 1 - 1?  St.  165.  437;  18  Rt.  HO  ^20:  19  St.  176 

271  : 20  St  ' 295  ; 21  St.  114.  480  : 22  St.  68.  433  * 23  St,  76  367  ; 24  St.  29 

410  - 25  St  217.  980-  20  St.  330.  089;  27  St.  120.  012:  9 R St,  286,  970; 

op  301-  30  St  69.  571.  924:  31  St.  221,  1008:  32  St.  245.  982; 

33  St"  ISO.  1048*  31  St.  325,  1015;  35  St,  70,  781;  36  St.  368.  Cited: 

Sa<*  A Fox.  220  TT.  B 481.  _ L „ 

* ftp  7 Rt  378  8 5 St.  290  Cited:  Gnihnre,  30  C,  Ols.  318. 

n 8p  7 Rt  R4  229  272  328  HU.  S.  5 St.  998,  409,  704;  11  St.  273: 

19  St.‘  176,  271;  00  St.  295;  21  St,  114*  485;  22  St.  68.  433;  24  St, 

on  440  * 05  gf  217, 

io  V fu  374  8 5 St  29g  402  704.  706  : 9 St.  20.  132,  752,  382, 

04-1  570  571  878:  10  St.  41  226,  31 6.  686:  H St,  65  169  273.  329  ns5?: 
l4  gr  44  774  * 13  St.  161,  541  ; 14  St.  255.  402:  15  St  198:  16  St.  13. 
335.  544  ; 17  St.  165,  437  ; 18  St-  146.  420  * 1 9 St.  176.  271  ; 20  St.  295  * 

21  St  H4.  485:  22  Rt.  68.  433;  23  St,  76.  362  : 24  St.  29.  449:  25  St, 

°17  9P0  * °6  Rt  386.  989;  27  St.  120  612;  28  St.  296  870;  29  Rt, 

321  * 30  Rt  02  5?1  924/  31  St,  221,  1008:  32  St  245;  33  gt.  189  1048; 

34  St  325.  mis  * 35  St,  70,  781.  Cited:  3 Op.  A.  G,  471  : D,  S-  V,  Higgins. 
103  Fed  3 *8. 

« tip.  7 St,  528, 

ns  Rpp  Trrntv  of  ,Tnn.  14.  1837-  7 St-  528. 

n gt.  298.  Citrd:  GMppcwa,  301  U,  S,  358;  Shepard  40  Fed,  341. 
'*tip  4 St  411  428:  7 St-  342,  411  8.  5 St.  298;  323 : 7 St.  586; 

0 Rt.  20.  252  ' 10  St  15  (rh.  66)  : 11  St.  425.  735;  12  St  991.  Os*rd: 

3 Op  A G.  624*  1 L,  D.  Memo.  35;  Follows.  19  Dow.  366:  New  York 
Indians,  170  tt  r.  1 ; TT.  g.  v.  Boylali,  265  Fed-  165 ; TJ*  St.  v.  New  York 
Indiana,  F3  U.  S.  164.  ^ A „ „ „ . . 

»o8#7,  7 St.  028,  ti.  5 St.  208.  402.  680.  Cited:  Shepard.  40  F^d,  341, 
™tip  7 St,  312,  405.  ti.  5 St.  208.  Cited’  Memo.  Snl.  Off-*  Jan.  16. 
1934:  D S.  v.  Bnylnn.  200  Fed.  165;  U.  S.  V.  Foster,  25  Fed-  Cas.  No. 
15141  * U R,  v.  Pnine.  206  TJ,  R.  467. 

it  prj.  7 Rt.  231.  272  320.  gil,  8.  5 St.  70d.  766;  0 St,  132  252, 

382.  044  574  *.  10  St,  41.  226,  315,  686;  ll  St.  65,  169,  273,  388;  12  St, 

44.  221,  512.  774 : 14  St,  20g,  ...  w „ 

« Stt,  7 Rt.  189,  300.  R 5 Rt.  323.  402.  453,  542.  704,  766 ; 9 St 

20.  132.  252.  801  ; 10  St.  57Q.  1093,  Cited:  6 Op.  A.  G,  440  ; 12  Op.  A.  G. 

236  ; 17  Op.  A.  G.  410  * Wau-pe-man-qua*  28  Fed,  489, 
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7 Sf,  574 ; Nov.  23,  1838 — Treaty  with  Creek  Nation.1® 

7 St  576;  Jan,  11*  1839 — Treaty  with  Great  and  Little  Osage 
Indians/” 

7 St.  57S;  Feb,  7,  1S39 — Articles  Supplementary  to  certain 
treaties  with  Sagnnaw  tribe  of  Cbippewas/1 
7 St.  580;  Sept.  3,  1339 — Treaty  with  the  Stockb ridges  and 
Mnnsee  Tribes.55 

7 St,  582 ; Nov.  2S*  184€t — Treaty  with  Miami  Tribc.2^ 

7 St,  586;  Alay  20t  1S42 — Treaty  with  Seneca  Nation.24 
7 St.  591 ; Oct.  4,  1842— Treaty  with  Chippewa  Indians/5 
7 St.  596;  Oet,  11,  1842 — Treaty  with  confederated  tribes  of  Sac 
and  Fox  Indians,2" 

7 St,  601 ; Sept.  15,  1797—Contract  with  the  Seneka  nation  of 

Indians,37 

8 STAT. 

S St,  116;  Nov,  19,  1794 — Treaty  with  Great  Britain/® 

8 St*  138;  Oct.  27,  1795 — Treaty  with  Spain.30 

8 St,  200  ; Apr,  30*  1803— Treaty  with  France  * 

8 St,  218 ; Dec,  24,  1814— Treaty  with  Great  Britain.31 
8 St.  2f>2 ; Feb.  22*  1S19 : Oet,  29,  1820— Treaty  with  Spain.3* 

8 St.  302;  Apr,  5,  17,  1824^ — Convention  with  RuRgia.^ 

S St,  410;  Apr,  0,  1831— Treaty  with  Mexico. 

9 STAT. 

9 St.  13;  May  19,  1S4G;  O-  22— An  Act  to  provide  for  raising  a 

Regiment  of  mounted  Riflemen*  and  for  establishing  mili- 
tary Stations  on  the  Route  to  Oregon. 

D St,  20:  June  27,  1840:  C.  34 — An  Act  making  appropriations 
for  the  current  and  contingent  expenses  of  the  Indian  De- 
partment, and  for  fulfilling  treaty  stipulations  with  the 
various  Indian  Tribes,  for  the  year  ending  June  30,  1847. M 
R,  S.  2092*  25  IT.  S,  C,  131.  U.  S.  C-  A.  Historical  Note: 
R,  S.  2093  was  derived  from  sec,  1 instant  Act,  No  appro- 


ll*  8.  {$  Rt,  32:1  704,  766  ; 9 Rt.  20.  132,  252,  382.  544,  574  ; 10  St.  41,  226, 
315.  576:  11  St-  599. 

so  7.  Rt.  240.  241.  B.  5 Bt.  402,  704,  766;  9 St.  20.  132,  252,  382* 
544.  574;  10  Rt,  41,  226,  310.  686;  11  St.  65.  169;  16  St.  335.  Cited; 
laibndif*,  6 Okln.  400;  Osaqe  Tribe,  60  C.  Cls,  64. 
tip.  7 St  028.  F 5 St.  323. 

*2  8.  0 St,  402. 

*‘£'7.  7 St,  800.  tf.  H St.  493,  542.  704,  766;  9 St.  20,  132.  252,  382. 
044,  074  ; 10  Rt.  41,  226,  315.  686.  1093:  11  St,  65*  169.  273.  3SS ; Ifi 
Rt.  44,  221,  512.  774;  13  St.  161*  541  ; 17  St,  213.  Cited:  6 Op.  A.  G. 
440:  12  Op.  A G.  226  ; 17  Op.  A,  G,  410;  Wau-n^mnn  qu;i,  28  Fed,  489. 

2*  Ap.  7 St.  i»0O,  R.  0 Rt,  20;  11  St,  735;  12  St.  991.  Cited:  Follows, 
19  rinV.  266;  New  Yo»-k  Indians,  5 Wall.  761;  New  York  es  rel.  Cutler, 
21  Mow.  366 ; IT.  S.  v.  Seneca.  274  Fed,  947, 

^8p  7 Rt,  302.  036  8.  6 St.  612,  704,  760;  0 St  20.  132,  252,  382, 

-544.  574;  10  St.  41.  220.  315.  680;  11  Rt.  65.  169.  273.  388;  12  St,  44. 
‘>21  512,  774;  13  St.  161.  541;  14  St.  255,  492-  16  St.  13.  335,  544;  17 
St.  160  437;  18  St.  146.  420;  19  St,  170,  Cited:  f ain.  2 Minn,  L.  Rev, 
177  : 19  Tj.  D.  51 S ; Op.  Sol.,  M.  27381,  Dec,  13,  1934,  M,  28107,  June  30, 
1936;  Chippewa  80  C.  Pis.  410;  Cbipnewn.  301  TJ.  S.  358;  TT,  S.  v.  First. 
‘\H  t-  S.  240  ; TT.  S.  v.  Higeiiis.  103  Fed,  343  ; U-  S v,  Sti>nrn§*  245  U.  S. 
436;  U S.  v.  Thomas,  47  Fed,  488*  Wisconsin.  20l  TJ.  S,  202, 

8ft  7 St.  220  374.  540,  £,  5 Rt.  612.  681.  704,  766*  7 Rt,  70.  596, 
601  * 0 Rt  20.  1 22,  20°,  382,  044,  574;  10  St.  41 , 2?6.  31R.  036;  11  St. 
65  169  273  888-  12  St.  44,  221.  512.  774;  13  St,  lOl.  041  ; 14  Rt.  255. 
m2*  15  Rt.  198;  16  Rt.  3 3.  335,  544;  17  St.  165.  437:  IB  Rt,  146.  420; 
19  St  176  271  ; 20  St  295;  21  Rt.  114.  480;  22  Rt.  68,  432;  23  St.  70. 
362;  24  St  29  449;  25  Rt,  217,  980;  26  Rt,  336,  989;  27  St,  120,  612  ; 
08  Rt.  286*  29  St/ 321;  30  Rt.  071;  31  St.  221  ; 32  St.  245.  982:  33  Rt. 
1,89  ; 34  Rt.  325;  35  Rt.  78l,  Cited:  53  T.  D 187;  In  re  LeialuPur.pn.- 
TMteo  98  Fed  429  ; Kennedv.  241  U.  R,  556  * Nf,w  York  In  din  up.  5 Wall. 
761  ; Penn  nek,  103  U.  S,  44*-  Peters*  Hi  Fed,  244;  Sue  & Fox,  45  C,  Cls. 
287  ; Sac  & Fox.  220  V.  S.  481. 

» 8p>  2 St,  139;  7 St-  70. 

3 Bp  7 Rt.  49.  Cited:  MeCandless,  25  F,  2d  TJ, 

^8.  R St.  200. 

-*>/?.  2 St.  245.  641.  Bg.  8 St.  138. 

8 7 St.  141*  528.  Cited:  Kansas,  SO  C.  CIs,  264  ; MeCnndless.  2s 
F.  2d  71. 

® 3 St,  023,  637,  750 ; 23  St.  296.  Cited:  Chickasaw*  75  G.  €13.  426. 

^ 8.  4 St,  276 

34  Bp  1 St  618  : 4 SC  56.  181,  735  ; 5 St.  158  ; 7 St.  35,  44.  49,  Art-  4, 
68.  74.  84.  91,  98,  100,  105,  113  (Sept.  80.  1809.  correct  date!  ; 7 Sr. 
ino  178.  186.  188,  189,  203,  210,  218.  224,  229,  234,  240,  244  *’84.  286, 

290'  300  ROB.  320.  323.  328.  333,  348.  351,  305.  360,  308,  370  J74,  37R, 

001  394,  397,  411.  414.  417.  424.  429,  431,  449.  450,  458  (Oct,  ?-*?,  1834, 

correct  date)  ; 7 St,  463  (Oct,  28,  1834  correct  date)  ; 7 SG  463  (Oct. 

n.  1834.  correct  datcD  ; 7 St.  478.  487.  491.  492.  513,  528,  536,  538. 
040.  544.  550,  069,  574.  576.  0S2.  586.  591.  596.  766;  9 Rt.  821  ; Jj  St- 
5 SI.  8.  9 St.  1 32,  ?f>2,  3S2,  544,  574;  10  St.  15.  41.  226.  686;  11  St. 
65.  169.  273-  362,  388;  12  Rt,  44,  221,  512,  774;  13  St.  101,  041  ; 14  St, 
492*  15  Rt.  198;  16  St.  13,  335.  544;  17  Rt.  160.  437;  iR  St,  420; 
19  St.  176.  271  ; 20  St.  63,  295;  21  St,  114.  485  ; 22  St.  68  433  ; 23  St. 
76,  362  ; ?4  St  20,  449 ; 25  St,  217.  980  ; 26  St,  336.  989  : 27  St.  3 20  61 2 ; 
28  Rt.  286  876  ; 29  Rt,  321;  30  St.  62.  071.  924:  31  St  221.  1058;  32 
St,  245.  982;  33  St.  189.  1048;  34  St.  325,  1015;  35  Rt-  70  781.  Cited: 
16  Op,  A-  G,  225;  16  Op.  A.  G 300;  Seneca,  162  TL  S.  283;  FT,  S.  v. 
Humason,  26  Fed.  Cai*  No.  15420, 
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9 St.  20^9  St.  i03 


priation  for  any  super! niendOnt  of  Indian  Affairs  has  been 
made  since  the  Act  Mar.  3,  1877,  see.  1,  19  St.  271. 

9 St.  37;  July  15,  1840;  C.  37— An  Act  to  legalize  certain  land 
sales  made  at  Cliocchnznn  and  Columbus,  in  the  State  of 
Mississippi,  and  to  indemnify  the  Chleknsaws  therefore* * 3 

9 St,  40;  July  23,  1810;  G 05= — An  Act  making  Appropriations 
for  certain  Objects  of  Expenditure  therein  specified.33 

9 St.  50;  Aug.  3,  1810;  G.  77 — An  Act  to  grant  the  right  of  pre» 
emptlon  to  actual  settlers  on  the  lands  acquired  by  treaty 
from  the  Miami  Indians  in  Indiana.*7 

9 St,  05;  Aug.  (*,  1816;  C,  85—An  Act  to  repeal  an  Act  entitled 
'“An  Act  for  the  relief  of  the  Stockbridge  Tribe  of  Indians  in 
the  territory  of  Wisconsin,”  approved  March  3,  1813,  and 
for  other  purposes,1* 

9 St.  85;  Aug.  10,  181 G ; C.  175— An  Act  making  Appropriations 
for  the  civil  and  diplomatic  expenses  of  Government,  for 
the  year  ending  the  thirtieth  day  of  June,  1847,  and  for 
Other  purposes. 

9 St,  114 ; Aug.  3,  1S4G ; T,  Res,  No,  XVII — Joint  Resolution  to 
authorize  the  Secretary  of  War  to  adjudicate  the  claims  of 
the  Su-fiunh -natch -ah,  and  other  clans  of  Choctaw  Indians, 
whose  cases  were  loft  undetermined  by  the  Commissioners 
for  the  want  of  the  Township  Maps.89 

9 St.  132  ; Mar,  1,  1847 ; C,  31 — An  Act  making  Appropriations  for 
the  current  and  contingent  expenses  of  the  Indian  Depart- 
ment* and  for  fulfilling  trerty  stipulations  with  the  various 
Indian  Tribes,  for  the  year  ending  Juno  30,  1S4S,40 

9 St.  155 : Mar,  3,  1817 ; C,  47— An  Act  making  appropriations 
for  the  civil  and  diplomatic  expenses  of  Government  for 
the  year  ending  the  thirtieth  day  of  June,  1848,  and  for 
other  purposes. 

9 St,  202 ; Mar.  3,  1847 ; C.  64 — An  Act  to  amend  an  Act  entitled 
“An  Act  to  amend  ‘An  Act  to  carry  into  effect  in  the  Slates 
of  Alabama  and  Mississippi  the  existing  compacts  with  those 
States  with  regard  to  the  five  per  cent,  fund  and  the  school 
reservations/  " ti 

& St.  2(13  ; Mar,  3f  1847 ; C.  66 — An  Act  to  amend  on  Act  en- 
titled “An  Act  to  provide  for  tile  better  organization  of  the 
Department  of  Indian  affairs,”  and  an  Act  entitled  “An 
Act  to  regulate  Trade  mid  Intercourse  with  the  Indian  Tribes, 
and  to  preserve  peace  on  the  Frontiers,”  approved  June  30,  ‘ 
1834,  and  for  other  purposes.43  See,  1 — R,  S.  sec.  2066,  25 
U.  8.  a 40,  USCA  Historical  Note:  R.  S.  2066  was  de- 
rived from  sec.  7 of  Act  June  30,  1834,  4 St.  7.36,  orHtled 
**An  net  to  provide  for  the  organization  of  the  department 
of  Indian  affairs,’*  and  from  see.  1 re  above  Act,  amendatory 
of  the  said  act  of  1S34.  See.  3— IU  S.  2086,  20S7,  25  U.  S.  C. 
Ill/9  USCA  Historical  Note:  R,  B.  2086  was  derived  from 
sec.  11  of  net  June  30,  1834,  4 St,  737,  entitled  “An  act  to 
provide  for  the  organization  of  the  department  of  Indian 
Affairs";  see,  3 of  Act  March  3,  1847,  9 St.  203;  see,  3 of 
Act  Aug,  30,  1852,  10  St.  56,  being  the  Indian  appropriation 
act  for  the  fiscal  year  1853,  mid  gees.  2 and  3 of  act  July  15, 
1870,  16  St,  360  being  the  Indian  appropriation  act  for  the 
fiscal  year  1871, 

9 SL  213;  Mar.  9,  1848;  C.  IB — An  Act  authorizing  persons,  to 
whom  Reservations  of  Laud  have  been  made  under  certain 
Indian  Treaties,  to  alienate  the  same  in  Fee.44 

9 St  252;  July  29,  1848;  G,  118 — An  Act  making  appropriations 
for  the  current  and  contingent  expenses  of  the  Indian  De- 
partment, and  for  fulfilling  treaty  stipulations  with  the 
various  Indian  Tribes,  for  the  year  ending  June  30*  1849, 


m 8a  7 Sf,  4110, 

a® 8a.  5 St.  4m:  0 St,  842  (Jan,  14,  1816,  correct  date). 

"Bn.  5 St.  25t  ; 5 St.  38°.  630. 

98  Rtj.  5 St,  04.1  * 8.  0 St.  061  ; 10  St.  086  ; 11  St,  063. 

8n.  5 S t.  618.  S 9 St,  R44. 

**8n.  I St.  618  ; 4 St.  20,  60.  181,  735?  5 St.  168  nl3_  766:  7 St.  35 

44,  49.  Art,  4 : 08.  74,  84,  91,  98.  100,  106.  113  (Sept.  SO.  1809,  cor- 
rect date*.  ICO  178,  185  ISO.  188  189.  203.  210.  218.  224.  299.  2 34 

240,  2t4.  284,  286.  290  206  300  303  311.  317.  320.  323,  327,  328  333 
351,  RRB.  366.  368.  370,  374.  378.  .801.  394.  SOT.  390.  414.  417,’  424 

420.  431.  440.  450.  491,  402.  600.  52S  536.  638  540.  544.  568.  560 

574.  570,  582*  591,  590  ; 9 St.  20,  S21,  S42p  858,  871,  878  ; 10  St,  701  ; 11 
St.  53  I . 

41  Aa.  5 116.  727.  Sf).  3 St.  34S,  BeC,  B. 

42  Aff  4 gt.  729  pec.  20*  4 St.  735,  sec.  11.  07.  7 St,  478.  488,  ft 

9 St.  252,  544,  570  ; 10  St.  15.  220  315.  Cited;  6 Op.  A.  G.  4Q ; 14 
On  A.  G 290*  16  Op:  A.  G.  225;  16  On.  A,  G.  300;  Memo.  Hnl..  Julv  3, 

2036;  Fowler,  1 WriBh.  T ft:  Oho.  i W T,  325;  Hicks  12  Fed.  Cas 

No,  6458  : U,  S,  Exp  . y,.  191  Fed.  673:  Kent  CAL. 

*38re;  25  IT.  S,  C,  474  (48  St.  987,  see.  14).  Cited:  U,  B.  Exp,,  191 
Fed.  673  ; Welder.  2GG  U*  S-  S07. 

44  Sg.  7 St.  378,  Art.  2. 


and  for  other  purposes,2 *®6  See.  2— R.  S,  2009  ;,‘8  Sec.  4— R, 
S.  3689. 

9 St.  26r» : July  29. 1848;  C.  120— An  Act  for  the  relief  of  certain 
surviving  widows  of  officers  and  soldiers  of  the  Revolution- 
ary Army/7 

9 Sb  284:  Ang.  12,  1848;  C-  ififi—An  Act  making  appropriations 
for  the  civil  and  diplomatic  expenses  of  Government  for  the 
year  ending  the  thirtieth  day  of  June,  1840,  and  for  Other 
purposes/8 

9 St,  323;  Aug,  14,  1848;  C.  ITT — An  Act  to  establish  the  ter- 
ritorial government  of  Oregon/0 

9 St.  337 ; July  25,  1848;  J,  Res,  No.  XIX — A Resolution  to  sanc- 
tion an  agreement  made  between  the  Wyandotts  and  Dela- 
wares for  the  purchase  of  certain  lands  by  the  former, 
of  the  latter  tribe  of  Indians/3 

D St,  339;  Aug,  7,  1S48;  J.  Res,  No.  XXI— A Resolution  authoris- 
ing the  proper  accounting  officers  of  the  Treasury  to  make 
a just  and  fair  statement  of  the  claims  of  the  Cherokee 
Nation  of  Indians,  according  to  the  principles  established 
by  the  treaty  of  August,  1846. 81 

9 St,  342  ; Jail.  2G,  1849  * G.  24 — An  Act  to  supply  deficiencies  in 
the  appropriations  for  the  service  of  the  fiscal  year  ending 
the  thirtieth  of  June,  1S49.63 

9 St.  344 : Jan,  26,  1840;  C,  25 — An  Act  authorizing  the  payment 
of  Interest  upon  tlie  advances  made  by  the  State  of  Alabama 
for  the  use  of  the  United  States  Government,  in  the  suppres- 
sion of  the  Creek  Indian  hostilities  of  1836  and  1837,  in 
Alabama.53 

9 St.  346;  Feh.  19,  1849;  G,  55 — An  Act  to  relinquish  the  rever- 
sionary interest  of  the  United  States  in  a certain  Indian 
Reservation  in  the  Shite  of  Alabama/4 

9 St.  354;  Mar.  3,  1849;  C.  100— An  Act  making  appropriations 
for  the  civil  and  diplomatic  expenses  of  government  for 
the  year  ending  tiio  thirtieth  of  June,  1850,  and  for  other 
purposes, 

D St,  370;  Mar.  3,  1849;  C,  101— An  Act  making  appropriations 
for  the  support  of  the  Army  for  the  year  ending  the  thirtieth 
of  June.  1850, 55 

9 St,  382;  Mar,  3,  1849;  O*  106 — An  Act  making  appropriations 
for  the  current  and  contingent  expenses  of  the  Indian  De- 
partment i and  for  fulfilling  treaty  stipulations  with  the 
various  Indian  tribes,  for  the  year  ending  June  30,  ISCQ,33 

9 St,  395;  Mar.  3,  1849;  C,  10S~An  Act  to  establish  the  Home  De- 
partment, and  to  provide  for  the  Treasury  Department  an 
Assistant  Secretary  of  the  Treasury,  and  a Commissioner 
of  the  Customs/7  Sec.  l-R.  S.  161,  277,  437,  440;  See.  2-R.  S. 
444;  Sec.  3-R,  S.  248,  441;  See.  5-R.  S.  441;  5 It  S.  G. 
485;  See,  6-R,  S.  441 ; See,  7^R,  S.  441,  443 ; See,  8-R.  S.  441; 
See.  9-R.  S.  441 ; Sec.  12^E.  §,  269,  316,  317,  318,  2630 ; See 
33-R.  g.  234.  245,  2204, 

9 St.  403  ; Mar,  3, 1849  * 0, 121* — An  Act  to  establish  (be  Territorial 
Government  of  Minnesota, M 


**8a.  1 St.  618  ' 4 St.  20.  56  181.  442.  729.  735:  5 St.  158;  7 St.  35 
44.  40.  Arf.  4*  68.  74  84  01.  98,  inn.  105,  118.  160,  1?8.  i sn,  1 ?6 

189.  203,  210,  218.  224.  229  234,  240.  284.  286  290.  291  300.  BOR  317 

320  323.  327.  328.  333,  248,  351,  355.  366,  268,  370.  374,  378  391.  apl,  297 
399.  414.  417,  4 24.  Way  73.  3833  correct  date),  4?9.  431,  440  450  458 
463,  478,  491,  COG,  528.  530.  538,  54  0.  544.  550.  568.  569.  574.  576,  681. 

582.  591  506;  9 St,  20.  203,  821,  842.  853.  R7R,  904.  908  tAuff.  21,  1847, 

correct  date),  S.  9 St,  342  544  : 10  St.  290  686  : 11  St.  362.  581  ; IS  St, 
402.  420  ; 27  St,  012  Cited:  17  On.  A-  G,  72;  Memo,  Rob  Off  , Feh.  13 
1934  : EiRtrrn  Rnnd,  20  O-  CU.  440  ; Jump.  100  F,  2d  130  ; U-  S,  v,  P-vd 
PS  Fed,  577*  U.  S.  v,  Boyd.  S3  Fed.  547*  TJ.  S.  v.  Wright,  53  F,  2(1  300; 
Western  Cherokeea,  27  C,  Cls,  1, 

Cited;  tt.  B v,  Berry.  4 Fed.  770, 
i7  8.  27  Bt  612. 

48  S(f.  7 St.  215,  Art,  4 ; 2Se,  Art,  9.  Cited  ■ 5 Op.  A,  G,  46  ; 5 Op 

A a.  ns  " " ' ' 

*°8f7,  N.  W.  Ord_  1737,  V.  S.  C,  (1034  ed.)  p.  XXTH.  8.  0 St  342.  423, 
437  ; 83  St,  2006-  Cited ; 7 Op.  A.  G,  203  ; 14  Op.  A.  G,  508  ; 20  Op. 
A.  G.  42  : Mono.  Tnd.  Off.,  Dee.  4,  1931  ; Pickett,  1 Ind,  T,  523. 
w ft.  10  St.  1048.  1159. 

51  9 St.  871,  Cited:  Enstf-rn  Band.  20  C.  Cla.  449;  Old  Settlers 

148  U.  B,  427  * Western  Cherokees,  82  G,  Cli,  56U. 

8f7-  7 St.  491  ; 9 St.  252,  323. 

63  8.  10  St,  214. 

« Sq.  7 gt.  120. 

» 8a.  9 St.  955. 

1 St.  618  : 4 St.  20,  56,  181,  442,  735;  5 St.  158;  7 St.  35,  44, 
49,  Art,  4*  68.  84,  m,  94.  98,  100.  100,  113,  160,  ITS,  185.  ] S6,  JHR, 
189.  203,  210,  218,  224.  234,  240.  286.  290.  295  300,  303/  817,  320, 

323.  327,  328,  333.  348,  355,  366,  368,  370,  374,  378,  391,  394.  397.  399, 
431.  424  (Mny  13.  1823.  Correct  date).  429.  449.  491,  506,  528,  536, 
MO  HJA  568  5M.  576  582.  601  596 . 9 St,  20  821,  842,  8G3,  878,  952; 
11  St.  581,  8.  10  St.  576.  Cited.*  Memo.  Sol,.  Nov,  11.  1935. 

M Sft.  9 St,  F\  died;  30  On.  A,  O.  98 ; 1 L,  D.  Memo,  103;  3 L.  D, 
425:  On.  Sol,,  M.  25258.  .TitnO  26,  1929;  Op.  A,  G.  to  See.  Int.,  Oct.  5. 
1920;  Memo.  Sol..  Feh.  28.  1935;  Belt.  15  C.  Cls.  92;  Bowling,  299 
Fed.  438;  King,  lit  Fed.  860;  TJ,  S,  v,  MeDougail’s,  121  U,  S,  89.^ 

68  Cited;  Minnesota,  ISO  U.  S.  373. 
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9 St  423 ; May  15,  1850:  C,  10— An  Act  to  supply  defleienccs  in 
the  appropriations  for  thn  service  of  the  fiscal  year  ending 
the  thirtieth  of  .Time,  1850™ 

D St.  428;  May  23,  1850;  C.  11—  An  Act  providing  for  the  taking 
of  Hie  seventh  and  subaequont  censuses  of  the  United  States, 
and  to  fix  the  number  of  members  of  tlie  House  of  Repre- 
sentatives, and  provide  for  their  future  apportionment  among 
tlie  several  states.  Sec.  1-IL  S,  2179 ; Bee*.  25-R-  H,  21. 

9 St.  437 ; June  5,  IS 50 ; C,  30 — An  Act  authorizing  flm  negotia- 
tion of  treaties  with  the  Indian  Tribes  in  the  Territory  of 
Oregon,  for  the  extinguishment  of  their  claims  to  lands  lying 
west  of  the  Cascade  Mountains,  and  for  other  purposes.*5 
Sec.  2s — R,  g,  2010;  Bee,  4 — R.  S.  2058.  25  U,  S,  C.  31. 
U.  S.  C.  A.  Historical  Note:  The  derivative  sections  for 
R.  S.  20nS  wore  see.  7 of  Act  June  30,  3831,  4 Sr.  736;  see. 
4 of  Ac  t June  H,  1800,  0 St.  437  ; and  sec.  5 of  Act  Fob.  27,  1801, 
0 St.  587.  No  appropriation  for  any  superintendent  of  Indian 
Affairs  has  been  made  since  Act  Mar.  3,  1377,  c.  101*  sec.  1, 
If)  St.  271. 

0 St.  439 ; July  18,  1850:  C.  23— An  Act  for  the  construction  of 
certain  roads  In  the  Territory  of  Minnesota,  and  for  other 
purposes.** 1 * 

9 St.  446 ; Sept,  9,  1850 : C.  49 — An  Act  proposing  to  the  State  of 
Texas  the  establishment  of  her  Northern  nnd  Western 
Boundaries,  the  relinquishment  by  the  said  State  of  all  ter- 
ritory claimed  by  her  exterior  to  said  boundaries,  nnd  of 
nil  her  claims  upon  the  United  States,  and  to  establish  n 
territorial  government  for  New  Mexico.*3  Bee-  2— R.  S.  1839, 
1H40  1896;  See.  3 — R.  8,  1S41*  1S42  ; Sec.  5— R.  S.  1847,  1848. 
1849,  1922  : Bee.  6 — It.  S.  1340,  1859,  I860;  See,  7— R.  S.  1850, 
1851  ; See,  17— R.  S.  1891. 

9 St,  453;  Sept.  9.  1850;  C.  51— An  Act  to  establish  a territorial 
government  for  Utah.'4 * * * * 09 * * * *  Sec,  1— R.  S,  1830,  1840,  1897;  Sec. 
2— R.  S.  1841,  1R42  ; Sec,  4— R.  S.  1846.  1317,  1848,  1849,  1022; 
Sec.  5 — R,  S.  1859,  1860;  Sec.  6 — R.  S,  1830,  1851;  Sec.  17— 
R,  S.  1801, 

9 St.  473:  Sept,  27,  1850;  C.  75— An  Act  to  establish  certain  Post 
Roads  in  the  United  States. 

9 St  496;  Sept.  27,  1850;  O.  76— An  Act  to  create  the  Office  of 
Surveyor  General  of  the  Public  Lands  in  Oregon,  and  to 
provide  for  the  survey,  and  to  make  donations  to  settlers 
of  the  said  Public  Lands.64 

9 St,  519;  Sept,  28,  1850;  C.  82 — An  Act  to  authorize  the  appoint- 
ment of  Indian  Agents  in  California,65 

9 St,  519 ; Sept.  28.  1850 ; C.  83— An  Act  for  the  payment  of  a 
company  of  Indian  volunteers. 

9 St,  520;  Sept.  28,  1850;  O,  85— An  Act  granting  Bounty  Land 
to  certain  Officers  and  Soldiers  who  have  been  engaged  in 
the  Military  Service  of  the  United  States,06 * * * * * 12  Sec.  1— R.  S. 
Secs.  2418,  2421,  2438 : 43  U,  S,  O,  791. 

9 St,  523 ; Sept,  30,  1850;  C.  90— An  Act  making  appropriations 
for  the  civil  and  diplomatic  expenses  of  Government  for  the 
year  ending  the  thirtieth  of  June,  1851,  and  for  other 
purposes. 

9.  St,  544  ; Sept,  30,  1850 ; 0,  91— An  Act  making  appropriations 
for  the  current  and  contingent  expenses  of  the  Indian  De- 
partment. and  for  fulfilling  treaty  stipulations  with  various 
Indian  tribes,  for  the  year  ending  June  30,  ISSl.51 


^ Pq.  q st.  3n3. 

« Knq.  n St.  323.  S.  9 St.  544.  574:  10  St,  41.  226.  315.  8S6  : 11  St. 
65.  mo,  2m  388:  12  St.  44,  221,  512,  774.  Gift'd:  7 Op.  A,  G,  293; 
Fowler,  1 Wash,  T.  3 : Pickett.  5 Inch  T.  523  * V.  S.  v.  Barnhart,  17 
Fed.  579  : TT.  S.  v.  Rfidleman.  7 Fed.  894  * U,  S,  v.  Rnmfisoni  26  Fed, 
Cns  Nn  15420  * U.  8,  v,  Se^elrff  27  Fed,  Cns.  No.  16252;  TJ.  S.  v.  Tom, 

1 Ore.  5>6  ; TT.  S v.  Wirt,  28  Ferl.  Cas.  No.  16746. 

10  St.  ISO,  10  St.  306, 

« Pq.  0 st.  922.  8.  20  St.  178,  Cited ; Dr  Baca,  37  G,  Cls,  482 ; 

In  re'W’Lnn.  140  TT.  R.  576. 

53  sq  9 St.  922.  ff.  20  St.  178.  Cited:  U.  S.  v.  Berry.  4 Fed,  779 ; The, 
45  C-  CU.  440. 

17  St.  228.  Cited:  Dimamfsh,  79  G,  CIS,  530;  P-  S,  v,  AbMou, 
170  F^d  509. 

n fj|.  574;  1 0 St.  41.  226  643;  11  St  65,  169,  273.  388 12  Sf . 
44.  Cited:  15  C.  Cls.  92;  Fremont,  2 C,  Cls,  461;  U.  S,  v.  McDou- 

gall’s.  121  TJ.  S.  89. 

09  Sf.  10  St  701,  Cited:  Afire.  1 C,  Cls,  233, 

*7  Srt  1 St,  018*  4 St,  20.  37.  56.  18L  442,  735;  5 St,  158.  241.  41 4 
493.  513  (Aug.  23.  1S42.  Correct  date),  612;  7 St.  35  44,  ^9.  Art,  4 
68  74  R4.  91.  98  (Nnv.  10.  1RQ5.  correct  date!  T 7 St,  inO,  105,  313.  100 

178,  3 85.  186.  183.  189.  ?03.  210.  218,  224.  229,  2^4.  240  286.  290.  295 

300.  303.  317.  3°0.  323  327.  328  333.  348  351.  355.  366,  368,  370.  374. 

378.  391.  394.  397,  899.  414.  424.  4flf.  449  45R  463.  491,  506.  528 

536.  538.  540.  544.  568.  574.  570  582.  501,  596  fOet.  11,  im,  correct 
dntel  : 9 St.  114,  203,  252,  437.  570.  821,  842,  853.  871-  87R  904  908 
952,  D55;  It  Sf,  581.  8,  9 St,  570.  599  ; 10  St.  15:  23  Si-  362.  Cited: 

25  L.  D.  17;  5 Op.  A,  G,  320;  Belt,  15  0.  Cl*.  92;  Eastern  Band,  20 
C.  Cls,  449  * Eastern  Chrrokces.  45  G . Cls.  229  i Eastern  or  Enilcrrnnt. 
82  C,  Cla.  180  ; Elk,  112  U,  S.  ©4  ; Fremont,  2 C,  Cls.  461 ; Hanks,  3 Ind, 


o 


9 St.  500 ; Feb,  14.  1S51  ; G,  7— An  Act  to  settle  and  adjust  the 
expenses  of  the  people  of  Oregon  in  defending  themselves 
from  the  attacks  and  hostilities  of  Cayusc  Indians,  in  the 
years  1S47  and  ISIS.'3 

9 St,  OGS;  Feb.  19,  lSol:  C,  10— An  Act  to  authorize  the  Legisla- 
tive Assemblies  of  the  territories  of  Oregon  nnd  Minnesota 
to  take  charge  of  the  school  lauds  in  said  Territories,  and 
for  o ther  purposes, 

9 St  570 ; Feb,  27,  1851 ; G,  12— An  Act  to  supply  deficiencies  in 
the  Appropriations  for  the  service  of  the  fiscal  year  ending 
the  thirtieth  of  June,  1S51,*° 

D St,  574;  Feb,  27,  1851;  C.  14— An  Act  making  appropriations 
for  the  current  nnd  contingent  expenses  of  the  Indian  De- 
partment, and  for  fulfilling  treaty  stipulations  with  various 
Indian  Tribes*  for  the  year  ending  June  the  thirtieth,  1852.’° 
Bee.  2—  It.  S.  2016,  2050;  Sec,  5— R.  S.  20,18,  2,1  U.  S,  C,  31. 
U,  S.  G.  A.  Historical  Note:  The  derivative  sections  for 
U,  S,  205S  were  Sec.  7 of  Act  June  30,  1834,  4 St.  730 ; Sea 
4 of  Act  June  5,  1850,  0 St,  437,  and  Sec.  5 re  above  Act, 
No  appropriation  for  any  superintendent  of  Indian  Affairs 
has  been  made  since  Act  Mar,  B,  1877,  c,  301,  See.  1,  30  St. 
271,  Sec,  6— II.  S,  2048,  2049 ; R S-  2050,  25  U,  S.  C.  28  (22 
St,  87,  Sec,  1).  TJ.  H,  C.  A.  Historical  Note:  It,  S,  2056  as 
originally  enacted  was  based  on  Sec.  6,  rn  above  Act  nnd 
Act  Apr.  8,  1804,  Sec.  4,  13  St,  40,  and  did  not  contain  the 
words  at  the  end  thereof  ‘‘and  until  his  successor  is  duly 
appointed  and  qualified-”  That  clause  was  added  by 
amendment  by  Act  May  17,  1SS2,  above  cited,  R,  S,  2057, 
25  U,  R,  G.  29.  See  Historical  Note  25  TT,  S,  C.  A.  29.  See, 
8— R,  S.  2069-2070,  25  U,  S,  C.  A . 45.™  U.  S,  C.  A,  Histori- 
cal Note;  R.  S.  2069  was  derived  from  See,  9 of  Act  of  June 
B0,  1834,  4 St,  737,  Sec  Historical  Note  25  U.  S.  G.  A,  1). 
R.  S.  2070  provided  as  follows:  “The  salaries  of  interpreters 
lawfully  employed  in  the  service  of  the  United  States,  in 
Oregon,  Utah,  and  New  Mexico,  shall  be  $500  a year  each, 
and  of  all  so  employed  elsewhere,  $400  a year  each.”  Act 
Feb,  27,  1853,  See,  8,  9 St,  587;  Act  Feb,  14,  1873,  Sec,  1,  17 
St,  437,  It  was  repealed  by  Sec.  1 of  nn  Act  of  May  17, 
1892,  22  St,  70.  The  number  and  compensation  of  the  inter- 
preters depends  on  the  various  annual  Appropriation  Acts. 

9 St,  594  ; Mar.  3,  1801 ; C.  24— An  Act  to  divide  the  District  of 
Arkansas  into  two  Judicial  Districts,72  See,  1— R.  S.  533, 
fiOS;  Sec,  2— R S.  572,  581:  Sec,  3— R,  S.  5571,  60S,  1002; 
Bee.  4— R.  S.  556,  7G7.  770.  776.  781. 

9 St,  598 ; Mar,  3. 1851 ; C,  32— An  Act  making  Appropriations  for 
the  Civil  and  Diplomatic  expenses  of  Government,  for  the 
year  ending  the  thirtieth  of  June,73  1852.  and  for  other 
purposes. 

9 St.  026  ; March  3, 1851 : 7A  C,  35— An  Act  to  authorize  the  Secre- 
tary of  War  to  allow  the  Payment  of  Interest  to  the  State  of 
Georgia  for  Advances  made  for  the  Use  of  the  United  States, 
in  the  Suppression  of  the  Hostilities  of  the  Greek,  Seminole, 
and  Cherokee  Indians,  in  the  Tears  1836,  1837  and  1838, 

9 St.  631;  Mar.  3,  1851;  O*  41— - An  Act  to  ascertain  and  settle 
the  private  Land  Claims  in  the  State  of  California,75 

9 St.  fill ; June  6.  1846 ; C.  27 — An  Act  for  the  Relief  of  the  legal 
Representatives  of  George  Duval,  a Cherokee  Indian^® 


T.  415  * Kendall.  1 C.  Cls.  261  ; Old  BetiWrs.  148  U-  S,  427 ; Tf,  g,  t? 

Cherokee,  202  TJ,  $.  101*  Western  Cherokees,  82  C,  Cls.  566;  Western 
CherokeRR.  27  F,  Cls.  1. 

30  A:  10  St.  30. 

W S'?  1 Sf-  478.  544;  9 St.  203.  544.  871,  8.  10  St.  15.  214,  Cited ; 

5 Op.  A.  C.  320  ; Cherokee.  270  TT.  S 476  ; Eastern  Bnnd.  20  O,  Cls,  449  : 

Eastern  Cherokees,  45  C.  Cls.  229:  Eastern  or  Emigrant.  82  G.  Cls,  180, 
70  f?a  ! St.  G18*  4 St*  20.  50.  158.  381.  442.  785  • fi  Bt,  158;  7 St,  35, 
44.  49  08,  74.  84,  01.  9S,  100.  105.  113.  100,  178  385,  186,  188.  189, 

■-’03  210  218  224  234  240  280,  20^,  295,  800.  303,  317,  320,  323,  327, 

3^8!  333  348,  361'.  B-55.  306.  308,  3tO.  374.  378.  391.  304,  307.  300.  417, 

424  420'  431  449  458  401,  500,  528.  536.  5^0.  544.  568,  574.  570.  582, 

59l’  596:  0 Sb  90  49.  437.  510  821.  842.  i ,3,  878.  904,  055;  11  St. 

581  ,8  9 St,  598;  10  Kt.  41,  226.  3t5.  680;  11  St.  65,  169,  273,  388; 

12  Sf  44.  221,  512.  774:  13  Sf,  161  ■ 18  Bt.  42_0.  Cited:  5 On,  A.  G. 
305;  13  Op.  A.  G.  470;  20  On.  A-  G.  215;  10  L D,  326*  B«lt,  15  C.  Cls 
92  ; Frenmnt,  2 C.  Cl^-  461  ; Garcia,  43  F.  2d  S73  * Hoyt,  38  C,  CIS,  455  ; 
Pino  33  C,  05*.  64;  TT.  S.  v.  Bert-?.  4 Fed,  779;  U.  S-  v.  Blrharfl,  1 A’  i r,. 
31*  TJ  8,  v.  Board  37  F.  2d  272;  TT,  g.  t Paudnlnrin,  271  Tl.  s ^32; 

U.  S.  v.  Chavez.  290  TJ,  S,  357;  V.  §.  v.  Joseph,  94  V.  S.  614;  V.  S,  v. 

Lacrm'.  1 N.  M.  42n  : U 8 v.  McDnn^all'n.  121  V.  S SO:  TJ,  S,  v.  Leathers, 
26  Fed.  Cas,  No.  15581  ; U.  S v.  Mitchell,  109  U.  S.  140,  , 

t Cited,-  Tl.  g v,  Mitchell,  109  U.  S.  146. 

*3,4.  10  St.  269. 

TS  pff.  0 St,  544.  574,  Cited:  Eastern  Band,  20  C,  Cls.  449. 
i*  s.  jn  gt.  214. 

V2  St  44;  45  St.  602.  Cited:  Gnodrleh.  14  CalIf,_L.  Rev,  83-157  ; 
Parker,  181  IT.  S 481  * Super.  271  U.  S.  643;  U.  8.  v.  Ritchie,  17  How. 
525  ; U.  S v.  Title,  265  U.  S.  472, 

«S,  9 St.  680. 
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9 St,  41;  .S : A Hi?.  3t  lS-tti;  C.  79— An  Act  for  the  Relief  of  the 
legal  Repiwniatives  of  Pierre  Menard.  Jo  si  ah  T,  Betts, 
Jacol)  Pea ma n,  and  Edmund  Huberts,  of  the  State  of  Illinois, 
Sureties  of  Felix  St.  Vrnbi.  late  Indian  Agent,  decreased. 

9 St.  C->0;  Aug,  0,  3810;  C.  8G — An  Act  to  provide  for  the  final 
Settlement  of  the  Accounts  of  John  Crowell,  late  Agent  for 
the  Creek  Indians.77 

9 St.  41712 ; Aug.  S,  IS  10 ; G.  Ifi9— An  Act  for  the  Relief  of  the 
Ueu'H  and  legal  Representatives  of  Cyrus  Turner,  deceased. 

9 St,  073  ; Aug.  8,  1846;  C.  162— An  Act  for  the  Relief  of  Langtry 
and  Jenkins. 

9 St,  6i4;  Aug,  8,  1846'  C,  172 — An  Act  authorising  the  In* 
habitants  of  Township  one,  of  Range  thirteen  east.  Seneca 
County,  Ohio,  to  rellmniish  certain  Lands  selected  for 
Schools,  and  to  obtain  others  in  Lien  of  them,78 

9 &t,  tiiu;  Aug.  8,  1846;  C.  173 — An  Act  authorizing  the  Trustees 
of  Tymoehfee  Township,  Wyandott  County,  Ohio,  to  select 
Lands  for  Schools  within  the  Wyandott  Cession, 

9 St.  677  : Aug,  10,  1846;  G,  1S2 — A Act  to  allow  Elijah  White 
Reimbursement  of  Expenses  Incurred  by  him  ns  acting  Sub- 
Agent  of  Indian  Affairs  west  of  the  Rockv  Mountain's. 

9 St.  f*»78;  Aug.  ID.  18  Hi;  C.  380— An  Act  for  the  Relief  of  James 
Erwin,  of  Arkansas,  and  others. 

9 St.  680 ; J line  30,  184(1,*  J,  Res.  No,  8^A  Resolution  to  correct 
n clerical  Error  in  the  Act  approved  June  n,  1846.  “for  the 
Relief  of  the  legal  Representatives  of  George  Duval  a 
Cherokee  Indian. ,f  70  ~ ‘ ’ 

9 St.  689;  Mar-  2,  1847;  C.  42— An  Act  for  the  Relief  of  Elijah 
White,  and  others, 

9 St,  60S:  Mar,  3.  1847;  Q 92— Ail  Act  for  the  Relief  of  Doctor 
Clark  Li  Hybrid  go,*0 

9 St.  703;  Mar,  3,  1847;  G.  114~An  Act  for  the  Relief  of  the 
legal  Representatives  of  the  Into  Joseph  E.  Primenu  and 
Thomas  J.  Chapman, 

9 St.  704 ; Mar,  3,  1847;  C.  117— An  Act  for  the  Relief  nf  George 
B.  Russel  and  others. 

9 Si.  <08;  Mar.  3,  1847;  .1.  Res,  No.  13 — Joint  Resolution  for 
, the  Relief  of  I he  Children  of  Stephen  Johnson,  deceased.81 

9 St  70S;  Mar.  3,  1847 ; J,  Res.  No.  14 — Joint  Resolution  for  the 
Relief  of  William  33,  Stokes,  surviving  Partner  of  John  N. 

0-  Stockton  mid  Company. 

9 St.  710;  Eehs  lf».  1S48;  C,  IT— Ail  Act  for  the  Relief  of  Joseph 
and  Li  lull ey  Ward, 


the  Relief  of  ihe 


9 St.  712;  Apr.  12,  1848:  C.  30- An  Act  for  me  icon 
legal  Rcprescnfn fives  of  George  Fisher,  deceased. 

9 St.  716;  May  31,  ISIS:  O.  AS-  -An  Act  for  the  Relief  of  Si  mill  el 
W.  Bell,  a Native  of  the  Cherokee  Nation. 

9 St,  718 ; June  13,  ISIS  ; C.  66— An  Act  for  the  Relief  of  Charles 

L.  Dell . 

9 St.  73fi ; Aug.  It,  1848 : O.  362^=An  Act  for  the  Relief  of  Joseph 
Perry,  n Choctaw  Indian,  or  his  Assignees.83 
9 St.  738  ; Aug,  14,  1848  ; G.  184 — An  Art  for  the  Relief  of  Charles 

M.  Gibson, 

0 St.  739;  Aug.  14,  1R4.S;  C.  1S8 — An  Act  fnv  the  Relief  of  Milk 
edge  Galphln.  Executor  of  the  last  Will  and  Testament  of 
George  Gnlphin,  deceased. 

9 St.  740;  Aug,  14,  1S48;  C.  192—An  Act  for  llie  Relief  of  ihe 
legni  Roprosenfa  fives  of  Thomas  ,T,  V.  Owen,  deceased 
9 St,  741  ; Aug.  14.  ISIS;  C.  197— An  Act  for  the  Relief  of  John 
P.  R.  Gratiot  and  the  Legal  Representatives  of  Henry 
Gratiot,  ' J 

9 St.  <42 ; Aug.  14,  1S4S:  C,  200 — An  Act  to  eortipensate  R. 
M Johnson,  for  the  Erection  nf  certain  Buildings  for  the 
Use  of  the  Choctaw  Academy, 

9 St  740;  Mim  14,  18-18;  J,  Res.  No.  3— A Resolution  for  the 
Relief  nf  Betsey  McIntosh." 

9 St  748;  Aug.  14,  1848;  J.  Res.  No,  Sg — A Resolution  for  the 
Relief  of  H,  B.  Gaither. 

9 St.  702:  February  19,  3849:  G.  54— An  Act  to  authorize  the 
Secretary  of  War  to  make  Reparation  for  the  killing  of  a 
Caddo  Boy  by  Volunteer  Troops  in  Texas. 

9 St.  765 ; Fob,  22,  1349;  C.  07— An  Act  for  the  Relief  of  Thomas 
T.  Gamma ge. 


0 St,  777;  Mar.  3,  1819;  (J.  134 — An  Act  for  the  relief  of  Henrv 

^ DkiiaPrison- 

9 St.  777 ; Mar.  Si  1849;  C,  136 — -An  Act  for  the  Relief  of  P 
Chouteau,  Junior,  anti  Company. 

9 St  77 1 ; Mar.  3,  18 19 ; C.  137 — An  Act  for  the  Relief  of  George 
Center, 

® 3840;  C,  ICO — Ail  Act  for  the  Relief  of  Lowry 

Williams.8* 

0 St.  789:  Mar.  3.  1849  ; C.  133— An  Act  for  the  Relief  of  Thomas 
Talbot  and  others. 

•)  St,  <91  ; Fob,  22,  3S49;  ,T,  Res.  No.  3 — A Resolution  to  defray 
the  Expenses  of  certain  Chippewa  Indians  and  their  in- 
terpreter. 

9 St.  i9!i;  July  29,  1850;  C.  85 — “An  Act  for  the  Relief  of  Joseph 
P.  Williams. 

9 St.  801  : Aug.  30, 1850 : C.  46 — An  Act  for  the  Relief  of  Al-lo-lnh 
and  his  legal  Representatives  and  their  Grantees/* 

9 St.  304 ; Sept.  28*  I8n0;  G,  83^-An  Act  for  the  Payment  of  n 
Company  of  Indian  Volunteers. 

9 St.  800 ; May  1,  13n0;  J.  Res.  No,  (5 — * A Resolution  to  extend 
the  Provisions  of  a ‘‘Joint  Resolution  for  the  Benefit  of 
Frances  Slocum  and  her  Children  and  Grandchildren,  of  the 
Miami  Tribe  of  Indians,”  approved  Mar,  3,  1845,  to  certain 
other  individuals  of  the  same  tribe.87 

9 St.  S06 ; Aug,  10.  1850 ; J.  Res.  No.  12— A Resolution  for  the 
Settlement  of  Accounts  with  the  Heirs  and  Representatives 
of  Colonel  Pierce  M.  Butler,  late  Agent  for  the  Cherokee 
Indians. 

9 St.  807;  Sept,  16,  1850;  J,  Res.  No.  14— A Resolution  for  the 
Settlement  of  Accounts  with  the  Heirs  and  Representatives 
of  Colonel  Pierce  M.  Butler,  late  Agent  for  the  (Jiemkee 
Indians. 

9 St.  812:  Mar,  3,  1851;  C.  31— An  Act  fdr  the  Relief  of  H J, 
McCIinfoek,  Harrison  Gill,  and  Mansfield  Carter. 

J St.  821;  Jan,  4,  1845— Treaty  with  Creeks  and  Semluoles.^ 

9 St,  842;  Jan.  14,  1846 — Treaty  with  Kansas  Indians.”9 
J St.  844 ; May  15,  3840— Treaty  with  Comnnehes  and  other  tribes 
<I-on-l»  Ana-du-ca,  Gadoe,  Lepau,  Long-wlia,  Kcechy,  Tali- 
wn-eaiTo  Wichita,  and  Warn*  TrlhpsO.1* 

^ ^ ^ 1S46 — 1 Treaty  with  Pottowautomle 

Nation, 

9 St,  871  ; Aug.  6.  1S40 — 1 Treaty  with  the  Chernkoea" 

3S40— “Ti'caty  with  Winnebago  Indians." 

J 3h  904;  Aug,  2,  1847— Treaty  with  Chippewa**.04 


w 8V/.  7 Ff  n?fi 

Br>  8,r/.  7 St.  478. 

845  %.  7 St,  560, 

*7%.  0 St,  042,  Cited:  0 Of). 


. __  G,  4JO. 

,,  - 8t  308,  417.  ft.  9 St.  20,  132.  292.  382,  f>44,  574*  10  St 

fh  6il  100  278‘  nRS-  699;  12  St.  44  221.  51  ° 

n lml'  0ff  - Mar*  13,  ^935;  3 Op.  A.  G. 

Ui  n.  hHH. 


774, 

644  ; Goaf,  224 


31  St.  221, 
G.  110 ; Kansas,  80  C-  <Ts, 


" Otfad : ftfcKoe,  33  G.  Cls.  99 

9 8».  842,  j8r.  9 S t.  132,  252,  382,  544, 


315,  680:  11  St,  m.  169.  2 
33  St.  161.  51J  - ~ — 

165,  437  : 18 

GS.  433 


574  1 10  St.  41,  226. 


£*•  J****™  8t-  44.  207.  221,  512,  77  1,  il  j 


33  £ i 23  _g 

; Si  St!' 221.  J058  i 32  St.  245, 
j 35.St.  70,  781.  Of  - - - 


m 781-  °ited  -*  Goodfellow,  16  0.  5537  ; 


L 33^S^18^  *1048 


Pbp47t  a&&£t--,W2a£*l'  -st-  WlW.lt 

p,  Sol.  M.  27540.  Sc 


9 St  769:  Mar,  2,  1849;  C, 
Cogswell, 


92— An  Act  for  the  Relief  of  E.  B. 


VAn*  5 Sfc-  7r>2-  12  st.  544, 

n St.'  651,' 

80  F/7.  5 St.  752. 

51  $fl<  6 St.  812. 

5 SSt  73?  719  ; 7 St.  478. 


Aif£rJ:  ^ 16  Op-  A.  G.  225:  To  Op-  a7g‘W‘ 


i -u^  S|  476  tEnSfern  Bn  ml,  20  CCls.  449;  Bastnrn  Uuncl.  117  U.  S. 
1 * Ffisfern  Cbprnkees,  4g  c.  Cl?.  229;  Baptern  nr  Emigrant.  82  C.  CU 
l!.f!irT!r 1 1 Ta,  Hanks,  3 Ind.  T.  415;  Heckman,  224 


445: 


No.  16113; 

r.  Cls-  1. 


202  U.  S.  1'Al;  U,  S. 


R'lrfsclalei 

Western 


eatern  Cherokees,  82  C,  Ols.  500 

a7„  v . 5i?& ; 

87%s8M;5ib  ktSfe:  u%40iT’e  15  st  108 ; 18  st-  18'38i>  sii 
»& 165 ; f£  15  & «-8  1° 

‘ ‘ 48B;  ?%!MT 

1058; 
l.  Dec, 

* U.  S.  v. 


30  at.  62,  571. 

Ij.  Rev,  177 ; Op.  Sol. 
410  : Chfp"e%va,  310  T7. 
GO  F.  2d  398, 


t.  321  ; 

^ — - Minn. 

,4  J?3Vb,c!iTtpRewn^B0  C.  CIS. 
Iret,  *34  U-  S,  245  ; Weakling 


o 

ERIC 
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U Si,  !rt)K;  Aug.  21,  3817 — Trinity  with  Pillager  Band  of  Chip- 

J M *W;  I 

[i  Hi.  1)22 : F'h.  2.  ISIS- — Treaty  with  Republic  of  Mexico,*5 
\)  si.  fiJ'U  Aug,  f».  184* — Treaty  with  Pawnees.** 
u St.  UTii  \ Or  i.  38.  18  IS— Treaty  with  Monumonee  Tribe.*3 

9 St,  il.Vi:  Nov.-  24,  18 IS  ■ -Treaty  with  SlnckbrlOge  Trike.” 
i)  Ht\  974;  Kept.  9.  .181!*— Treaty  with  Navajo  Tribe,3 

U St.  984  ; 1 h i:,  at).  3841) — Trimly  with  Utah  Indians.* 
n Hr.  987 ; Apr,  1, 18,40- — Treaty  with  Wyandot  Indians,3 

10  STAT* 

30  Ht,  2;  Mar.  3,  18if2  ; G.  31 — An  Act  to  provide  for  the  Appoint- 
ment of  a S upon  n lend  on  t of  Indian  Affairs  In  Calif,4 

10  Si,  7;  May  27,  1852 ; O.  43 — An  Act  to  grant  to  certain  Settlers 

nit  the  Meuuiijonoe  Purchase.  north  of  Pox  River,  in  t lit? 
state  of  Wisconsin,  the  right  of  Preemption/' 

10  St.  15;  .inly  32,  1852 : C,  On— An  Act  to  amend  an  Act  entitled 
“An  act  providing  for  the  Halo  of  certain  Lands  in  the  States 
of  Ohio  and  Michigan,  ceded  by  the  Wyandott  Tribe  of 
Indians,  and  for  other  purposes,”  approved  on  the  third 
day  of  March,  lS4?,.d 

10  Ht.  la;  duly  21,  3852;  C-  GO — An  Act  1o  supply  Deficiencies 
In  Hie  Appropriations  for  the  Service  of  the  fiscal  Year  elid- 
ing the  thirtieth  of  June  1852J 

10  St,  30;  Aug,  21,  1852,  C.  85 — An  Act  to  amend  nn  act  cnl tiled 
‘‘An  Act  to  settle  imrl  adjust  the  Expenses  of  the  People  of 
Oregon  in  defending  themselves  from  At  tucks  and  Hostilities 
of  Cay  use  Indians,  in  the  Years  1S47  mid  1848,”  approved 
February  14,  18fil.8 

30  St.  41:  Aug.  30.  3852;  C-  103 — An  Act  making  Appropriation 
for  the  current  and  contingent  Expenses  of  the  Indian  De- 
partment, and  for  fulfilling  Treaty  Stipulations  with  various 
Indian  Tribes,  for  the  Year  ending  Juno  30,  1853.°  Sec,  Ji- 
lt. S.  2080,  25  U,  ’S,  O,  111.1*  USCA  Historical  Note;  R,  8. 
2080  was  derived  from  sec,  11  nf  Act  .Tune  MO.  1834,  4 
St.  737,  entitled  “An  Act  to  provide  for  the  organization  of  the 
department  of  Indian  Affairs” ; see.  3 of  Act  Mar,  3,  1.847, 
9 St,  203;  and  sees,  2 and  3 of  Act  July  15,  1870,  30  St,  300, 
being  the  Indian  appropriation  act  for  the  fiscal  year  1S73. 
10  St,  76;  Aug-  31,  1852  t C,  108 — An  Act  making  Appropriations 
for  the  Civil  nml  Diplomatic  Expenses  of  the  Government  for 
the  Year  ending  the  thirtieth  of  June,  1853,  and  for  other 
purposes,11 


™ S.  n St.  352.  544,  952;  10  St.  1004;  46  St.  1187-  C Itrd:  Cnin,  2 
Mini!.  !7  R»«v.  177  ; Chippewa.  SO  C.  OIs.  410  ; Chippewa.  301  U S 358 
i"*?.  9 St,  JfO.  453,  9?i  : 10  St,  1031  : 20  St,  854:  31  St.  7H6  Cited; 

Russell  38  Ysiln  L,  .T.  328:  Op,  Snl.  M.  25278,  Apneas  v.  U S..  233 

IT.  R 5*7;  Bnrker.  181  U.  S.  481;  Do  Bnr?n,  36  C.  Cls.  407;  Dr  B wn. 
37  C riK.  -182:  Dm^n'lv.  228  U S 243*  Fremont,  2 C.  Cls.  401: 
French.  40  C.  Cls.  337  ; Hoyt,  38  C.  Cls.  455  ; .Tnescr.  20  0,  Cls.  172  ; 
Qiii>  k Bern-.  210  TT,  R. ' fiO  : Super.  271  U.  S 6*3;  U.  8 v,  Khgnmn. 
118  If.  S.  375?  T7.  S.  v,  MfGntvnii.  89  F,  2d  201  : TJ.  S.  r.  Snnflnvni.  231 
TT  R.  28  r 17.  R v.  Rnntistevnn.  1 N.  XT.  5SB  * tT.  S v.  Varela,  1 N M 

5P3  • TJ.  S.  v.  Wiilkcr  River.  104  F.  20  334  ; Vallejos,  35  C.  Cls.  4S9  ; Zin, 

108  TJ,  R in.R 

^ Cited;  Dnbunne,  1D9  IT  R 329;  Memo  Sol,.  Oct.  20.  1936. 

**  Sg,  7 gt  500:  9 St,  873.  90  1,  9O8  974,  /?  9 St.  3*2  544  : 10  St. 

7.  15,  29(1  315.  570  043  080,  1004:  11  SC  05,  109,  272.  388,  079:  12 
St.  44,  221,  512.  774:  13  St,  101.  541;  14  St,  255.  402:  40  St.  1085. 
OH  rtf:  8 Op.  A,  G.  200  : Boeelnu*.  95  U S.  517  ; Dubuque.  109  U S. 
329;  TT.  S.  v,  TTlCgbiR.  103  Fed.  318;  TJ,  R ex  rol,  BegAw,  0 F,  2(1  694; 
lVterOilMn.  245  TJ.  R 427. 

w-Sfj,  5 St.  045  ■ 7 St,  341 : 9 St,  55,  S.  9 St.  3?n  544.  574  : 10  St,  41. 
220.  31  e 080;  IT  St,  U5,  003;  22  St.  68,  Cited;  Elk.  112  U,  R 04, 

9 St,  922.  S.  10  St.  31  n,  080?  11  St-  On,  109.  273.  Cited; 

Do  Biiea,  37  C-  Cls.  482;  PJno,  38  C,  Cia.  64*  U,  S.  v,  Lucero,  1 N.  M. 
422. 

» 1 St,  137,  -8,  10  St,  315,  080  • 11  St,  05  169,  273,  Cited;  25 

L.  D,  4 08  ; Op,  Sol,  M,  29798.  June  15,  193S ; Hoyt,  88  C,  Cls,  455  : Ute,  45 

C,  01s.  410. 

a Sr/.  11  Sh  681.  Cited:  0 Op,  A.  G,  2 ; 0 Op,  A,  G,  4o  ; U-  S.  v.  KitelJe, 
17  How.  525, 

*87/.  3 St,  632,  Roc,  0-  4 St.  35.  poc.  5.  S.  10  St.  15,  226,  315, 

686,  701;  11  St,  65,  109.  273,  3S8 ; 12  St.  44,  Cited:  5 Op.  A.  G. 

OIp'j8 Iff,  5 St.  453*  9 St,  952. 

0 Ad-  5 St,  024,  sec.  5, 

? Sri-  4 St.  463.  528.  .Tune  4.  1832;  5 St.  73.  323,  513,  766:  7 St.  323. 
333,  370.  374,  ,378.  491,  506.  550:  9 St!  20.  203  544,  570,  853,  952; 
10  St.  2.  713,  CUrd:  Choctaw,  21  C.  Cls.  59  ; Ch'octnw.  119  U.  S'.  1. 

9 Ail,  9 St.  non.  A.  10  St,  18(1. 

1 St.  618  ; 4 St.  20,  no,  181.  442,  735  * 5 St,  73,  513,  766;  7 St.  35. 
44.  49,  68,  74,  84.  91.  98.  100.  105,  113.  100.  178,  185,  186,  188.  189.  20.3, 
210,  218.  224.  234.  240,  2^6.  290.  295,  300.  303.  317,  350.  323,  327.  328, 

223.  348.  351 . 355.  360.  368.  370,  374,  378,  391,  394  3971  309.  4 17,  42 4, 

429,  -31,  449.  450.  45R  (Oct,  S 1834.  correct  rlnlc)  : 7 St,  478.  491. 
non,  r»28,  520,  n:18,  5*0.  541.  568,  574  576.  r»S2,  591.  596  : 9 St.  20,  437, 
519,  574.  821,  842,  853,  878,  904,  955:  30  St.  949,  954,  11  St.  RSI.  Ft. 
10  St.  KUi.  1093.  Cited.'  0 Op,  A.  0.  462;  Fremont,  2 C.  Cls.  461  ; .Tark^ 
sen,  I C.  Cls,  200  : Sac  & Fox.  220  TT.  S,  481  ; Wisconsin,  170  Fed,  302, 

10  See:  25  U,  S.  G 474  (4S  St.  9S7,  sec.  14). 

11 S.  10  St.  181.  220, 


10  St.  105  ; Aug.  31,  1S52;  C.  110— An  Act  making  Appropriations 
fur  the  Support  of  the  Army,  for  Hie  Year  ending  ihe  tbir- 
fieili  of  June,  lj?53. 

30  St.  121 ; Aug,  33,  3SH2:  C.  1J3— An  Act  to  establish  cerinin 
PoKt-rosids.  and  for  other  purposes. 

10  St,  150:  Jan,  7,  lSf»3;  C.  7 — An  Act  msiking  further  Approprin- 
1 Ions  for  tliu  Const  ruction  u£  I to  ads  in  ihu  Territory  o£  2Iiu- 
nesota,13 

10  Si,  172 : Mar,  2,  1 853;  C.  90 — An  Act  to  estnhUsli  the  Terri- 
torial Government  of  Washington,1"  Sec.  1—  U,  S,  1S30,  1840, 
1S9S.  Hoc.  *2 —11.  S.  1843.  Hoc.  5— K,  H,  1859,  38f>0,  Sec.  0 - 
It,  R 1850,  1851,  3024.  See.  12—  R,  S.  1052,14 
10  Sr.  ISO;  Idnr.  2,  ISHT:  C.  04— An  Act  to  ninend  an  Act.  emitted, 
“An  Act  to  nmeud  an  Act  Lo  settle  and  adjusl  tin1  Expcnnes 
of  the  People  of  Oregon,  from  Attacks  and  Hostilities  of 
Gnyusi*  Indians,  in  (he  years  1S47  utul  3S48,”  approved  August 
21,  1K52.15 

10  St.  181  ; Mar.  3,  1S53:  C 00 — An  Act  to  Supply  Deficiencies  in 
I In*  Appropriations  for  the  Service  of  Llie  Fiscal  Year  ending 
the  thirtieth  of  June,  1 85:5." 

10  St.  I.Sf);  Mar,  3.  1853;  C,  07 — An  Act  making  Appropriations 
for  the  Civil  and  Diplomatic*  Expenses  of  Government  for  the 
year  ending  the  thirtieth  of  June,  185-4, 

10  St,  214;  Mur.  3,  1853;  C.  08— An  Act  making  Appropriations 
for  the  support  of  the  Army  for  the  year  ending  the  thir- 
tieth of  June,  1854.17 

10  St.  2‘2C ; Mar.  R 1S53 ; C-  104— An  Act  making  Appropriations 
for  the  current  and  contingent  Expenses  of  the  Indian  De- 
partment, and  for  fulfilling  Treaty  Stipulations  with  various 
Indian  Tribes,  for  the  5*0 nr  ending  June  30,  1854,18  Sec,  4— 
It.  R,  5483. 

10  St,  244  ; Mur.  3,  1853  ; C.  145 — An  Act  to  provide  for  the  Survey 
of  the  Public  Lands  in  California*  tlio  granting  of  Preemp- 
tion Illght.s  therein,  and  for  other  purposes, 

10  St,  200:  Mar,  27,  1854;  C-  20 — An  A 01  to  amend  an  Act,  en- 

titled “An  Act  to  Divide  iho  Stale  of  Arkansas  into  Two  Ju- 
dicial Districts,”  approved  March  the  third,  lR~l.lft  Sec.  1“ 
R,  S.  533 ; sec,  3— R,  S.  2145.  25  USC  217.  USCA  Historical 
Note — R.  S.  2145  was  derived  from  section  25  of  Act  June 
”0.  1834,  4 St,  733,  and  section  3 instant  net;  Raid  section  3 
containing  the  exception  ns  to  the  laws  enacted  for  the  Dis- 
trict of  Columbia.  R.  S.  2146;  25  USC  218  (18  Stt  818, 
See,  1),  USCA  Historical  Note — R,  S.  2146  was  derived 
from  section  3 Instant  act  with  the  exception  of  the  words 
“crimes  committed  by  one  Indian  against  the  person  or  prop- 
erty of  another  Indian,  nor  to.”  Raid  words  were  inserted 
by  amendment,  making  the  section  read  ns  set  forth  in  25 
T7SG  218,  Indians  committing  any  of  seven  crimes  specified, 
if  committed  within  a Territory,  were  made  subject  to  the 
laws  of  the  Territory,  and  if  committed  within  an  Indian 
reservation  in  any  State  were  made  subject  to  the  same  laws 
ns  persons  committing  any  of  said  crimes  within  the  exclu- 
sive jurisdiction  of  the  United  States,  hv  the  Seven  Crimes 
Act.  Act  Mar.  3,  1885,  SCc.  R 23  St  3S5,~Rgc.  548  of  Tit.  38. 
Criminal  Code  and  Criminal  Procedure.  Sec.  4— ~ R.  S,  21-13, 20 
25  USC  212.  TTSOA  Historical  Note — Arson  was  one  of  the 
crimes  specified  in  sec.  0 of  Act  Mar,  3,  1885,  23  St.  385, 
known  ns  the  Seven  Crimes  Act.  making  Indians  committing 
any  of  said  crimes  if  within  a Territory,  subject  to  the  laws 
of  the  Territory,  and  if  within  an  Indian  reservation  in  any 

ugft.  9 Rf-,  430.  g.  10  Rt.  30G  701. 

as  S.  20  S t 1 78 

14  S.  33  St , 2006.  Cited:  14  Op,  A,  «.  368  ; 20  Op.  A.  G.  45  ; Duwamlsh, 
70  C.  Cls,  030;  Langford,  12  0.  Cls,  338, 

35 .4  ft.  10  St.  30. 

30  Sg.  7 St.  478:  10  St  70;  31  St.  743. 

57  Sq.  5 Rf,  506  - 9 Rt.  344,  570.  026, 

1 gh  618;  4 St.  20,  06.  181.  442,  735;  7 St.  35,  44.  49.  68,  74, 
84.  91.  ns.  100  105.  11R.  100,  178.  185,  1R6,  188.  189.  20R  210.  218, 
234.  240.  286.  200.  30 0.  303,  317.  320,  323.  327,  328,  333,  34R,  351,  355, 

306.  370.  R74.  378.  397.  309,  417.  424.  420.  431.  449  4HS.  491.  506,  528. 

536,  538.  5 *0,  544.  50*.  574.  576,  580.  581.  582.  091.  5.06;  0 Sf.  20.  203. 

437.  mu  *?■! , 821.  842,  853.  878,  952,  955;  10  gt.  2.  76.  949.  954;  11 

Sv  V4K.  S.  10  St,  315;  12  Rt.  44,  Cited;  3.3  F D,  205 j G Op 

A V'  . f ;;  kfcathor.  28  C.  Cls,  447;  Fremont,  2 C,  CIh.  461  ■ Jpelcenn, 

1 • ■ OinsiiR,  80  C.  Cls,  201:  Beiglltoii,  20  G.  Cl^  288:  Moore. 

r\v’’  Roy,  45  C,  Cls.  177;  TJ,  S,  v.  Leathers,  20  Ft?d.  Can,  No. 

V‘ ft  sk  594.  Sg.  4 St.  720.  See.  25.  A.  18  St  316.  Cited:  Op, 
SnV ..  M.  77487.  July  20.  1933;  Sol..  Den.  17,  1935:  B:iiif>y.  47  F. 

2(1  70ii;  Kx  p.  Crow  Dog,  100  TJ,  S 5&0  ■ Fx  n.  Hnrt,  157  Fed.  130:  V,  S. 
v.  K:i‘.  26  FW1.  Cas.  No,  15523n  ; U.  a.  v.  Miller.  105  Fe.l.  9t4;  U.  S.  v, 
Shaw- Mux.  27  Ferl.  Cas.  Nn.  16288;  TT.  R.  v.  Wilii.-mis.  2 Frrl,  Q1  ; TJ.  S. 
v.  Winslow.  28  Fed.  Oas.  No.  16742?  TT.  S.  ex  rel.  geott,  1 Dnk.  142. 

M Cited:  43  Cn^eKi,  14  Fed.  539:  In  re  Bmoftbirrl.  100  Fed,  139;  Palchnr. 

11  Fed.  47  : T%  S,  V.  Onrdfwh.  145  Fed,  242  ; TJ,  S,  v,  Celestino,  215  U,  S, 
278  ; U.  S.  v,  Kie.  20  Fed.  Cur,  No,  1 5528a. 
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State,  subject  to  the  laws  of  the  United  States,  Sec,  5 — 
It.  S.  2H2,Si  25  USC  213 — See  Historical  Note  re  Sec.  4. 

10  St,  277 ; May  30.  1854 ; C,  50— An  Act  to  Organize  the  Terri- 
tories of  Nebraska  and  Kansas® 

10  St,  290;  May  31,  1854;  G-  C0“An  Act  to  supply  Deficiencies  in 
the  Appropriations  for  the  service  of  tlie  fiscal  year  ending 
the  thirtieth  of  June,  IS54,  and  for  other  purposes,"3 

10  St.  304  ; July  17,  1S34 ; G.  S3 — An  Act  to  authorize  the  Presi- 
dent of  the  United  States  to  cause  to  be  surveyed  the  tract 
of  land  in  the  Territory  of  Minnesota,  belonging  to  the  half- 
breeds  or  mixed-bloods  of  the  Daeotah  or  Sioux  nation  of 
Indians,  and  for  other  purposes,24 

10  St.  300;  July  17,  1854 ; C-  85s — An  Act  making  further  Appro- 
priations for  continuing  the  Construction  of  Ronds  in  the 
Territory  of  Minnesota,  in  accordance  with  the  Estimates 
made  by  the  War  Department,211 

10  St.  307*  Juiy  17,  1854 ; C,  SO — An  Act  to  Refund  to  the  Terri- 
tory of  Utah  the  Expenses  incurred  by  said  Territory  in 
suppressing  Indian  Hostilities, 

10  St,  307 ; July  17,  1804;  G,  87 — An  Act  to  authorize  the  Secre- 
tary of  War  to  settle  and  adjust  the  Expenses  of  the  Rogue 
River  Indian  War,2® 

10  Sh  808;  July  22,  1854;  G.  103=-An  Act  to  establish  the  offices 
of  Surveyor-General  of  New  Mexico,  Kansas,  and  Nebraska, 
to  grant  Donation  to  actual  Settlers  therein,  and  for  other 
purposes.27 

10  St,  811:  July  27,  1854;  C*  lOO^An  Act  making  Appropriations 
to  Defray  the  Expenses  of  the  Cnyuse  War. 

10  St.  315  ; July  31,  1854  ; C-  167 — An  Act  making  Appropriations 
for  the  current  and  contingent  Expenses  of  the  Indian  De- 
partment, and  for  fulfilling  Treaty  Stipulations  with  various 
Indian  Tribes,  for  the  year  ending  June  30,  1855,  and  for 
other  purposes,28 

10  St,  340;  Aug.  3,  1854;  C.  230— An  Act  to  establish  certain 
Post-Roads,29 

10  St  546;  Aug,  4,  1854:  G.  242— An  Act  making  Appropriations 
for  the  Civil  and  Diplomatic  Expenses  of  Government  for 
the  year  ending  the  thirtieth  of  June,  1855,  and  for  other 
purposes.80 

10  St,  570“  Aug.  5, 1854  : O-  267— An  Act  making  Appropriations 
for  the  Support  of  the  Army  for  the  year  ending  the  thirti- 
eth of  June,  1855^ 

10  St.  598;  Dec.  19,  1854;  O,  7 — An  Act  to  provide  for  the  ex- 
tinguishment of  the  title  of  the  Chippewa  Indians  to  the 
Lands  owned  and  claimed  by  them  In  the  Territory  of 
Minnesota,  and  State  of  Wisconsin,  and  for  their  Domesti- 
cation and  Civilization,13 

10  St.  030  ; Mar.  2,  1855  ; C.  139 — An  Act  to  settle  certain  Accounts 
between  the  United  States  and  the  State  of  Alabama,83 

10  St,  635;  Mar,  3,  1855:  C,  1C9 — An  Act  making  Appropriations 


Cited : 43  Cases,  14  Fed.  539  * In  re  Blackbird,  100  Fed.  139  ; Faleher. 

11  Fed.  47;  U.  S,  v.  Celestine,  215  U,  S.  278  j U.  S,  v.  Kie,  26  Fed.  Cas. 
No.  15528a, 

&Fg.  3 St  545.  Cited;  New  York  Indiana,  170  U.  8,  1 ; U.  S.  v, 
Sa-coo-dn-rot,  27  Fed.  Cns.  No.  16212;  Utah^  3 Fat*.  8. 

n8g.  9 Si.  252  ; 10  St  940  954.  Cited:  EaFtrrn  Band.  20  C.  Cls,  449; 
U.  S.  v.  Boyd,  OR  Fed.  D77  ; U.  S.  v,  Boyd  83  Fed.  547 

«Sj7.  7 St  328.  Art  9,  S.  10  St,  686;  17  St.  226.  A,  It  St.  292, 
Cited:  20  Op,  A.  G,  742;  17  L-  T>,  457;  44  L.  B,  188;  Felix,  145  II.  S 
317  ; Midway,  183  U.  S.  602 ; Midway,  183  TJ,  S.  619  ; Myrick,  99  U.  S. 
291. 

23  8g.  9 St  439  ; 10  St,  150. 

16  St.  401. 

5 St  453.  8.  46  St.  3509,  Cited:  6 On.  A.  Q,  658;  TJ.  S.  v. 

Conway,  175  TJ  S.  60*  II,  R.  v,  Lucero,  1 N,  M.  422;  U,  S.  v,  Sandoval, 
231  TT.'S.  28;  Walker,  16  Wall  436. 

sS  8n.  1 St,  618;  4 St.  20,  66,  181.  442,  729,  735;  7 St.  35  44,  49,  68 
84.  01,  98,  100,  105,  113.  ICO  178,  185.  186.  383.  189.  203.  2m.  218 
234,  240.  28Q,  290,  2n5.  300.  303,  317,  320.  323.  3°7.  328  348,  351  355. 
366.  386  370,  374,  378,  397,  399.  417,  424,  431.  449.  458.  491,  r,06  528 
536.  538.  540.  544.  563,  574.  576  582.  591,  596;  9 St,  20.  203  437.  574. 
821.  842,  853,  871,  878,  952,  905.  974,  984;  TO  St,  2,  41,  226.  soC.  3 
686,  919,  95 1,  974,  1013.  1018  1027.  IDS4?.  10*3.  1048.  1069;  it  St. 
581.  748.  8.  10  St  576,  643,  686*  11  St  65.  81.  169.  273  388*  12  St. 

44.  221.  512,  774,  1037.  1042.  Cited : 7 Op.  A,  G.  54;  Delaware.  74  C 
Cls.  368;  DuwaniiRb.  79  C,  Cls,  530;  Eastern  45  C,  Cls.  229: 

Mertnwnkn titan,  57  C.  Cls.  357*  Rns?.  29  C,  Cls,  176;  Sisseton  58  C,  CR. 
302;  U.  S,  v.  Barnhart,  17  Fed.  579*  U.  S,  v,  Lucero,  1 N.  M,  422; 
U.  S.  v.  Sandoval,  231  U.  S.  28. 

^ Cited;  U.  S v.  Lucero,  1 N.M,  422, 

80  8.  11  St,  102,  Cited ; Eastern  Band,  20  C,  Cls,  449;  U,  S,  v,  43 
Gallons.  93  U.  S.  188. 

^«7  7 St  49.  113.  188.  327.  463.  570,  574;  9 St  382.  952*  10  St. 
315.  loll 3,  1064.  1082,  1093;  H St  099,  8.  10  St  70^  * 11  8\  81.  410; 

12  St  91.  221.  512,  774  ; 13  St,  161,  541  * 15  St,  171  ; 28  St,  843.  Cited; 
Belt  v.  U.  S..  15  C,  Ob.  92. 

4 St.  729.  B.  31  St.  SOI,  Cited:  Op.  Sol.  M.  27381,  Dee.  13, 
1034  ; F ee.  162  T7.  S.  GO 2. 

« 8g.  3 St,  489.  S.  11  St,  200, 


for  the  Support  of  the  Army,  for  the  year  ending  the  thirti- 
eth of  June,  1856,  and  for  other  Purposes.*4 
10  St  643;  Mar,  3,  1855;  C,  175—An  Act  making  Appropriations 
for  the  Civil  and  Diplomatic  Expenses  of  Government,  for 
the  year  ending  the  thirtieth  of  June,  1856,  and  for  other 
Purposes,*1'*  Sec.  22— R,  S.  2051. 

10  St,  GSO ; March  3,  1805;  C,  204— An  Act  making  Appropri= 
n lions  for  the  Current  and  Contingent  Expenses  of  the 
Indian  Department,  and  for  fulfilling  Treaty  Stipulations 
with  various  Indian  Tribes,  for  the  year  ending  June 
30,  1850,  and  for  other  Purposes.30  Sec,  8 — R.  S.  2144;  25 
USC  2 10, 37  Sec.  10— R.  S.  2064  ; 25  USC  3D,58 
10  St.  701  ; Mar.  3,  1855;  C.  207— An  Act  in  Addition  to  certain 
Acts  granting  Bounty  Land  to  certain  Officers  and  Soldiers 
who  have  been  engaged  in  the  Military  Service  of  the 
United  States,89  Sec,  1— R.  S,  2425,  2426,  2438.  Sec.  2 — 
R.  S.  2423,  2429,  2430.  Sec.  3— R,  S.  2425,  2427,  2431.  Sec, 
7— R,  S,  2434 ; 43  U,  S.  C.  806, 

10  St,  704;  Mar.  3,  1S55 ; O.  211 — An  Act  to  Establish  certain 
Post-roads. 

10  St.  734;  July  30,  3852;  C,  76— An  Act  for  the  Relief  of  the 
legal  Representatives  of  James  C*  Watson*  of  Georgia, 

10  St,  735 ; Aug-  16,  1802 ; C.  84— Ail  Act  for  the  Relief  of  the 
Heirs  of  Semoice,  a friendly  Creek  Indian,40 
10  St.  740;  Jan,  27,  1853;  G 37— An  Act  for  the  Relief  of  John 
W,  Qulnney,  a Stoekbrldge  Indian, 

10  St.  750  ; Feb.  3,  1853  ; C.  54— An  Act  for  the  Relief  of  Margaret 
Farrar,41 


10  St  752;  Feb,  9,  1853;  O,  61— An  Act  for  the  Relief  of  C,  L, 
Swayze,  in  relation  to  the  Location  of  certain  Choctaw 
Scrip. 

10  St,  771;  Mar,  3,  1853;  J,  Res,  No-  20 — A Resolution  for  the 
Relief  of  the  Heirs  of  David  Gorderey,43 

10  St  781;  June  22,  1854;  G,  05— An  Act  for  the  Relief  of  the 
Widow  and  Heirs  of  Elijah  Beebe. 

10  St,  790;  July  27,  1854;  C.  112— An  Act  for  the  Relief  of  the 
Representatives  of  Joseph  Watson,  deceased, 

10  St.  700 ; July  27,  1854 ; C.  113— An  Act  for  the  Relief  of  the 
Executrix  of  the  late  Brevet-Colonel  A.  O.  W.  Fanning  of 
the  United  States  Army. 

10  St,  791;  July  27,  1854;  C,  115— An  Act  for  the  Relief  of 
William  Senna  Factor, 

10  St,  792 ; July  27.  1354 ; C-  120— An  Act  for  the  Relief  of 
Robert  Grignon.43 

10  St.  793;  July  27,  1854;  O,  124— An  Act  for  the  Relief  of  the 
Legal  Representative  of  Joshua  Kennedy,  deceased, 

10  St.  794;  July  27.  1854;  G,  120— An  Act  for  the  Relief  of 
Thomas  Snodgrass. 
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260 ; U.  S.  v,  McDougairs,  121  U,  S,  89. 
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245;  U.  S,  Vi  Holt.  270  U.  S.  49;  IT.  S,  V,  Law,  250  Fed.  218;  l).  S.  v, 
JlniGhP.  3!  F.  2d  624;  IJ.  S.  v.  Stearns.  245  U.  S.  436;  U,  S,  v.  Thomas, 
47  Fed.  488;  Vezirm.  245  Fed,  -ill  ; Wisconsin,  201  U.  S.  202, 

™ Cited:  CUoetaw,  81  C,  Cls.  1;  Choctaw,  83  C,  CIs,  140;  McBride, 
140  Fed.  114.  _ „ ■ „ 

Mg<j,  10  St,  1018.  8.  10  St.  C43.  Cited:  Leittliton,  29  C,  CIs,  288. 

w IQ  St,  643  : 11  St,  G5,  160,  273,  320,  388 ; 12  St.  44.  221,  512, 
774.  981:  13  St.  161,  541;  14  St,  205,  402;  15  St,  IDS;  10  St,  13; 
49  St.  801. 

«8S,  10  Ht.  043;  It  Ht.  GO.  1G0.  273.  329,  388;  12  Bt.  44,  221,  512, 
981;  13  gt*  161.  541:  14  Bt.  255,  402;  15  St.  198;  16  Sf,  13,  335; 

16  St.  544;  17  St.  165,  437;  IS  3t,  146;  49  St.  801,  Cited:  tj.  S.  V. 

Sinnott,  20  Fed.  84.  _ ^ 

msg,  10  St-  1014.  S.  10  St.  04H;  11  St,  65.  1G9,  273,  329,  388; 
12  St.  44,  221.  512,  774,  927,  033;  13  St.  161.  541;  14  St.  255,  492;  15 
St.  198:  16  St.  13.  335.  544;  17  St.  165,  437  *18  St,  146;  43  St. 
R86,  Cited:  29  L.  D.  628  ; Bird.  129  Fed,  -172  ; DuwamLh,  79  C,  CIs. 
530;  Gnudy,  203  U.  S.  146  : LaCInir,  184  Feu  128;  Meeker,  173  Fed, 
210;  Ro -s.  50  Fed.  855;  U.  S,  v,  Ashton,  170  J^d,  509=  U.  S,  v. 
Kopp.  1 to  Fed.  160.  , « 

10  St,  613;  11  Rt,  05,  169.  273,  320,  388:  12  St,  44,  221,  5l2, 
774  ; 13  Bt.  541  ; 14  St.  2n5,  402  ; 15  St.  IDS  * 16  St,  13  ; IS  St,  146  ; 40 
St.  801.  Cited:  54  I.  D.  517, 

71  So.  0 St.  337.  S.  JO  Sf.  613;  11  St.  65.  160  : 15  Stt  513  ; 10  Sf.  335  ; 
20  St,  989  : 34  St.  325  i 37  St.  60S.  Cited:  11  Op,  A,  G.  197  ; Conley,  216 
TT.  S.  84;  Elk.  112  U.  S.  04  ; Goudy.  203  U,  S.  140;  Gray.  10  Fed,  Cas, 
Nn,  5714  ; Hicks.  12  Fed,  Cos.  No.  6408;  Karmboo.  14  Fed.  Cas.  No, 
7814;  Schrimpseher,  183  U.  S.  290;  Staley,  36  F.  2d  01;  Waikor,  16 
Wall,  436, 

’5  Sp,  l St,  137,  8.  10  St.  043:  11  St.  05,  IfiO,  273.  388;  12  St. 

44,  221,  512,  774,  1240:  13  St.  161,  54 1 , 603;  14  St,  255,  492  ; 10 

St.  108;  10  St.  13.  335,  544;  17  St.  165.  437;  18  St,  146,  420;  19 

St.  176/271;  20  Bt,  63,  205;  21  St,  114,  485;  22  St.  68,  433;  23  St 
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10  St.  1172-11  St,  362 


10  St.  1172;  Fob.  27,  1835 — Treaty  with  Win nebn goes.73 

11  STAT. 

11  ;St  3;  Apr,  5,  1650 ; C,  13— An  Act  making  Appropriations 

for  roHtoring  and  maintaining  the  peaceable  Disposition  of 
i ho  Indian  Tribes  on  the  Pacific,  and  for  other  purposes.54 

11  Si,  05;  Aug,  IK  1S50;  C.  l2S—An  Act  making  Appropriations 
i‘"f  tiie  Cnrrmii  unc]  Contingent  Expounds  of  the  Indian  Du- 
pari  incut  and  for  fulfilling  Treaty  Stipulations  with  various 
Indian  Tribes,  for  the  Year  ending  June  3Gr  iS5T.T5  Bee,  2— 
It.  H,  21  la  ITj  use  221/* 

11  St  SI;  Aug,  is,  JN.iGj  C.  120 — An  Act  making  Appropriations 
fur  certain  Civil  Expenses  of  the  Government  for  the  Year 
ending  the  thirl  loth  of  June,  1857," 

11  Si,  302 1 Aug,  IS,  1850;  G,  102— -An  Act  making  Appropriations 
for  the  Legislative,  Executive,  and  Judicial  Expenses  of 
Government  for  the  Year  ending  the  thirtieth  of  June, 
1857." 

11  St.  122;  Aug,  IS,  385(1 ; C,  168 — Ail  Act  to  establish  certain 
I’M-Unml*. 

II  St.  im ; Mar,  3,  1857*  C,  90— An  Act  making  Appropriations 
for  the  Current  and  Contingent  Expenses  of  the  Indian 
Department  and  for  fulfilling  Treaty  Stipulations  with 
various  Indian  Tribes,  for  the  Year  ending  June  30,  1858^ 
Sec,  1 — li.  S.  20S?Vi  25  TJSO  113,  Sec.  3 — R,  S.  2030. 

11  St,  105  r Mnr.  3,  1857;  C.  90— An  Act  making  a grant  of  Land 
to  the  Territory  of  Minnesota,  In  alternate  Sections,  to  aid 
in  (lie  Cmint ruction  of  certain  Railroads  in  snki  Territory, 
and  granting  Public  Lands  in  alternate  Sections  to  the  State 
of  Aiahnnia,  in  aid  in  the  Construction  of  a certain  Railroad 
in  said  State/* 1 

It  St.  209;  Mnr,  3,  1857;  C-  304— An  Act  to  settle  certain  Ac- 
counts between  the  United  States  and  the  State  of  Missis- 
sippi and  other  States,82 

11  St.  200*  Mnr,  3,  1857;  CL  100- — An  Act  making  Appropriations 
for  the  Support  of  the  Army  for  the  Year  ending  the  tDirtS- * 
t>lli  June,  1858, 

11  St,  200 * Mar,  3,  1807;  C=  107 — An  Act  making  Appropriations 
for  the  Legislative,  Executive,  and  Judicial  Expenses  of 
Government  for  the  Year  ending  the  thirtieth  of  June,  1858. 
See,  1,  Tinge  212— R.  S,  2207,  2213. 

11  St,  221 ; Mar,  3,  1S57 ; C.  108—  An  Act  making  Appropriations  , 


for  certain  Civil  Expenses  of  the  Government  for  the  Year 
ending  the  thirtieth  of  June,  1S5S, 

11  St,  248;  Mar,  8,  3857;  O.  112— An  Act  for  the  Relief  of  ccr- 
tain  actual  Settlors  and  Cultivators  who  purchased  Lands 
subject  to  Gnfduatlon,  within  the  Limits  of  the 'Choctaw 
Cession  of  1830,  at  a less  Rate  than  the  true  graduated 
Trice,  under  the  “Act  to  graduate  and  reduce  the  Price  of 
the  Public  Land  to  actual  Settlers  am!  Cultivators"  a p= 
proved  the  fourth  of  August  1854.  and  for  other  purposes/* 
11  St,  249  ; Alar,  8,  1857 : C-  3 15— An  Act  to  extend  the  Provisions 
of  the  Act  entitled  “An  Act  in  Addition  to  certain  Acts  grain- 
ing Bounty  Lund  to  certain  Officers  and  Soldiers  who  have 
been  engaged  in  the  Military  Services  of  the  United  Stales, M 
to  the  Officers  and  Soldiers  of  Major  David  Bailey’s  Bat- 
talion of  Cook  County  (lilino'is)  Volunteers.34 
11  St,  262;  Apr,  7,  1858;  O.  13 — An  Act  to  provide  for  the  Or- 
ganization of  a Regiment  of  Mounted  Volunteers  for  the 
Defence  of  the  Frontier  of  Texas,  and  to  authorize  the 
President  to  call  into  the  Service  of  the  United  H'ptes  t^o 
additional  Regiments  of  Volunteers, 

11  St.  269;  May  4,  3858;  C,  26 — An  Act  for  the  Adnils  on  of 
the  State  of  Kansas  into  the  Union. 

11  St  273 ; May  fi,  1858;  CL  21K-. An  Ae<t  making  Appropriation** 
for  the  current  and  contingent  nixpon.  -«s  of  <bo  Inditn 
Department,  and  for  fMflniug  Treaty  Stipulations  with 
variniiH  Indian  Tribes,  for  the  year  ending  June  30,  18-59.* 

11  St,  292;  May  10,  1858;  C,  43 — An  Aft  to  amend  an  Act  on* 
titled  “An  ACi  to  authorize  the  President  of  tiie  United 
StatcR  to  cause  to  be  surveyed  the  Tract  of  Lund,  in  the 
Territory  of  Minnosotm  Ikdonghig  to  the  Iln If- breeds  or 
mixed  Bloods*  e-f  irlio  Dacolah  or  Sioux  Nation  of  Indians, 
and  for  of  her  approved  seventeenth  July,  1854." 

11  Sr.  292;  May  24,  C,  41  -An  Act.  to  create  ii  Land  District 
In  the  Territory  of  Now  Mexico. 

11  St.  29/5;  June  2,  1 858 r C.  82 — An  Acr  making  Appropriations 
for  the  Legislunye.  Exwnfivo.  and  Judicial  Expenses  of 
Government  for  the  Year  ending  tire  thirtieth  of  June 
isnn,«? 

11  J8t.  31.2;  June  8,  1858:  G.  122 — -An  Act  to  confirm  the  Sale 
of  the  Reservation  held  by  the  Christian  Indians,  and  to 
provide  a permanent  Home  for  said  Indians,1* 

11  St.  814  ; June  11,  3858;  G,  148— An  Act  for  the  miief  of  cer- 
tain Purchasers  of  Lunds  within  the  Limits  of  the  Choctaw 


70.  a 02;  24  St.  20,  449;  2.1  St  217,  980  - 20  St  330.  089  : 27  St 
120.  IM2  28  St.  280:  38  St  77;  47  St.  80S;  48  St.  927.  Cited ; 25  Op. 
A.  O.  410:  fi  L.  D,  541;  12  L.  n.  52;  3 2 L,  D,  604;  Sob  Letter,  July 
19,  1934;  Bnnnllmi,  32  App.  T).  C,  308;  Brown,  205  Fed.  023;  Cli’ipppwfl, 
Aft  l 17.  8.  35S  ■ Harris,  249  Fed,  41  : •Tiihn*on.  234  TJ.  8 422  ‘ MIHo  Die 
40  C.  Hs.  424!  U.  R.  v.  First.  234  IT,  8.  245;  U,  8.  y.  Higgins.  103 

Fed.  348;  U.  S.  v.  Holt,  270  U.  8.  49;  TJ.  8,  v.  Millp  Lnr,  229  U,  S, 

498;  IT,  B,  y,  Mlnnrwra.  270  U.  6.  I«1  ; Wratlimr.  00  F,  24  398. 

73  5??/.  1 St.  137:  0-  St  8178,  S,  45  St.  1027,  Cited;  Johnson,  234 
Th  8.  422;  U,  S,  v.  Hletrins.  103  Frit.  348. 

**  Cited:  Afire.  t C,  Cls.  233, 

1 St.  Gift;  8 St.  31L  51 G ; 4 St.  50.  181,  442,  528.  729:  5 St. 
(MS:  7 St.  3-5,  44,  49.  51,  flfi.  84,  91.  99,  105,  113,  m,  10O,  178,  179, 
1:8.5.  1R9,  212,  220,  235.  28fi,  290,  304,  317,  320,  323,  327,  330,  337, 

n»8,  am.  aon,  30S.  371,  374,  379  897,  4 OIL  417,  425,  432  448,  458, 

478.  520.  r,nn,  538.  540,  545,  508,  570,  582,  592.  590:  9 St.  20.  3t$, 

437,  51.9.  574.  DS7.  §21.  842.  854,  878,  952,  955  974,  984;  10  St  2f 

315.  043,  073.  030,  949.  554.  1013.  101.8,  1027,  1038.  1043,  1048, 
1053,  1 004.  irMiSb  1074,  3078,  7082.  109.1.  7109.  4122,  1125.  1132,  1143, 

I 159.  1105:  11  Ht.  6H,  013.  015,  623,  033;  057,  663,  749.  S.  11  St 

169.  273,  338;  12  St.  44.  221,  512.  744,  Cited Letter  CM,  J.  G. 

Scrughnin  from  Sp,  A^st,  to  A,  G,,  Apr,  1,  1921  ; Op,  Snl„  M,  27487, 
•Tidy  20,  1033;  Tlnldr-n,  17  W’m.  2 It:  Karra  linn,  14  Fed.  Cas.  No. 
7014;  TJ,  S.  v.  Howard.  17  Fod.  638  ; TJ.  v.  Lurero,  1 N,  M,  422; 

U.  K v.  Mvpfr,  20C  Fed.  387:  U*  S,  v.  Stocking,  87  Fod.  857:  Ward, 
17  WnTK  253. 

48  St,  787.  Cited;  Gherokre,  203  TL  S,  76  : 43  Cnspg,  14  Fed 
539;  Tn  r«>  Rlfirkhird,  tOvi  Fed,  139;  Morris.  194  TJ.  S.  384;  I'aiehfT, 

II  Fnd.  47:  Stephens.  12G  Fed.  148;  TT.  S.  Kfidi^mpn.  7 FpcI.  894: 

V.  8.  v.  CoIoNtiPp,  215  tb  S.  278;  U.  S,  ex  rob  Gordon.  179  FpfT.  SOI  ; 
17  8.  v.  Howard,  17  Fod,  638;  TT,  g,  y,  Lenthera,  2G  Fed.  Cas,  No 
15581;  17,  S.  v.  Martin,  14'  Fed,  817:  TT.  S.  v.  Mvers,  20R  Fed  387; 
TT,  S.  v.  Payne.  8 Fed.  883  f TJ.  S.  v.  Fayne.  22  Fed,  426  - U,  B.  v. 
Stocking.  87  Fed.  857  ; TJ.  8 v.  Sturgeon,  2Sj  Fed,  Cas,  No.  16413 

?T  SfJ.  10  St.  315,  576,  686.  & 28  St.  843.  Cited;  Eastern  Band,  20 

C,  Os,  449  ■ Enstnru  Cherokee^  45  €*  CIS,  229, 

10  St,  546. 

1 gf.  6J  8 ■ 3 St.  516  ; 4 St.  442.  735 ; B St.  ISO  * 7 Rt.  35  44  49  61 
68,  84.  91.  99,  105,  113.  114.  190,  160.  178,  179,  1 85,  183,  206  212  ’2*0 

23 5,  280,  290,  30^,  317,  320,  322,  327.  3g*b  348,  351,  303,  37l’  374'  279* 

297.  401,.  410,  425,  432,  448.  458.  494.  527.  538.  540,  546,  568'  576'  582' 

583.  non,  non  - 9 St  20,  437.  519,  574,  587,  §2f.  822.  842.  855]  878,’  952* 

nI4„aR4‘  10  m aLr*.  330,  686  949,  954.  1013,  1018,  1027,  1038  1042', 
1048..  1053,  1004,  1069,  1074.  1078.  1082.  1093,  l <09.  1122.  1125,  3132 
1143,  1150  1165:  n St.  05,  611.  613,  623.  631,  633.  057,  679.  700.  749,* 
^o11 * *  W- ^r‘2*  12  »t-  44 • 2Q.  512,  T74.  Cited:  Al»».  1 C C.ls. 

m.V-  S-  V.  Lucero,  1 N,  M 422 ; U.  S.  v.  Humason,  28  Fed,  Cas.  No. 

15  Op.  A,  G.  GO;  Hanks,  3 Tnd.  T,  415. 
n Cited;  M.  K & T.  By.,  40  C,  CIS.  S9, 

^Sfft  10  Rf.  030. 


Cession  of  183CL 

11  Sr.  31D;  June  12,  1858 ; Ca  154— An  Act  making  Appropriations 
for  sundry  Civil  Expenses  of  the  Government  for  the  Year 
ending  the  thirtieth  of  June,  18DD,80 
11  St.  329;  June  12,  1858;  C.  155 — *An  Act  making  supplemental 
Appropriations  for  the  Current  ami  Contingent  Expenses 
of  the  Indian  Department,  and  for  fulfilling  Treaty  Stipu- 
lations with  the  various  Indian  Tribes,  for  the  Year  end- 
ing J line  30,  1859™  Sec,  2 — R.  S.  2149,  25  USC  222” 

11  St.  832;  June  12.  3 858 ; C.  1SG— - An  Act  making  Appropriations 
for  the  Support  of  the  Army  for  the  Year  ending  the 
thirtieth  June,.  1859. 

11  St,  337;  June  14*  1858  ; O.  102; — An  Act  to  establish  certain 
Post-Roads, 


11  St  3G2;  June  14,  185®;  0,  1G3—An  Act  to  supply  Deficiencies 
in  the  Appropriations  for  the  Current  and  Contingent 
Expenses  of  the  Indian  Department,  and  for  fulfilling  Treaty 


8S%.  30  Rf.  ft.  574, 
ye  Rt.  701. 

85  m 1 Bt,  61 R;  3 St,  516;  4 442;  7 St  30.  40,  51,  69.  R5.  91, 

m.  105,  114,  161,  179,  185,  188.  1S9.  213,  220,  235.  2H7,  296  304 

317,  §20.  3U3,  327,  349,  352,  308,  309,  371,  375,  379.  401,  419  425  432' 
444b  458.  464.  53k.  540.  542.  545.  5fiR,  082  592  59 G * 9 St  35*  <37* 
519,  574.  822.  842,  855,  878,  952,  974.  984 ; 10  St,  2 31  g,  fiRS*  949 
954.  1014.  1018.  1027,  1039.  1044,  1040.  1056.  1064.  1071.  107S  1082 
1093.  1109.  1122.  112B,  11?52,  1144.  1165:  11  St.  65.  169  013  623 

633,  657,  609,  749,  B.  11  St.  329,  Cited;  McKee,  33  C.  Cla,  90. 
mAff,  10  Sf.  304,  ' " 

®7  ft,  28  Sf  §94. 

m Sfi.  1ft  St  1051.  £.12  St  1195. 

te  Nff,  t st.  nss;  s 11  st.  nss  *12  at  4 4. 

,4«%TS  t,  545;  10  St  1039.  1044.  1056.  1093.  1122,  J125,  1132.  T145I* 
11  St  273.  729.  S,  H St.  38R ; 17  St,  631,  Cited;  tl  Op.  A . Oi  384  fit 
Op.  A O . 410;  Janus.  08  Fart.  431;  Letter  Cnl,  .1,  G,  Scfugfinm  from 
Sp  Arttlo  A,  G.f  Apr,  1.  1921;  Op.  Sob  M.  27487,  July  26,  1033, 

KR.  43  Bt  78  ( , Cited;  14  On.  A.  G,  451;  20  Op.  A G.  245;  8 L.  D 
Memo.  220;  Buster,  135  Fed.  947  : Ex  p.  Carter,  4 Inrl,  T.  539;  43  Cases, 
JjFefb  539;  In  ro  lilaekbird.  109  Fed,  139;  lit  re  Byn-LIFLe,  12  Ari^, 
152  *aVl\n'  3R  p*  H I Morris.  194  U_  g.  384  ; Northern  Fftc„  246  TJ.  S. 
2S.4;  pnicher  11  Fed,  47;  Rainbow,  101  Fed.  835  ; Stephens,  126  Fed,  148  ; 
S-  & - Celnstmo  215  TJ.  R 278 ; : XL.  & nx  ret  Gftrilon,  179  Fed. 

U.  S ex  rel  Smmhng  Bear.  25  Fed.  CaR  No  14891 ; tJ.  S.  V. 
^UFmd  C F°N  6!!4lf-  ®*  V Myers,  206  Fed,  887;  V,  S.  v.  Sturgeon, 
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Slit, 'Millions  with  vorinus  lndinn  Tri?ips,  f,  ,r  tli—  ¥<■  H‘  "• 
in.  .(mu1  3<>.  S<“'.  " H.  S.  1 *■'  ”il 

; :<!\  nui„ri<-nl  N Tlio  A<‘t  ni  Jo  lie  4,  iN"S.  Slsi 
i>7,  iimviilcd  : "‘"L'lm;  iH«  r tin-  <'f  itii*  ; <-r  an 


Ut  i it* I*  u)  i lit* 


\)  st.  488.  ill.  1 S7i7:  O-  IT  An  At'!’  h - tb 

Tf.1T-,  i.r  M:’ j'.r  <S»-tiiM-;il  Arthur  St,  Rhiir.  . 

Tl  St.  Mur.  k',  IS57:  C.  Tl— An  A -I  for  III*  U--lirf  ut  Jr-r 

M«»rrisuii,  uf  .U  inn  is. 


1R7.  provided:  'Thu.:  -i fin*  pn^up”  « *f  .tus  ; t-r  nit  : •- "Jj!*! Tj*!  : 1^".7  C 1 Iff An  AH  fur  Hi*-  liHit'f  of  John 

r.  s.  marshal  h >■.  a«nmrfa«l  «n;l  1 ‘ "v#;  Bute  of  


1 . ,~t.  r'.  ...  * 

hucs-sHir ry  fu  uxunnh*  any  prwi^H  eOhni'Hetl  with  ;n»y  rn 
inn!  prut-wilim:  - issued  *nii-  uf  thu  nr  IJirfriei  Court 

,,f  : jic  1 *cil!  <-tl  Sint  us  for  the  dlslriet  *»f  whirl  i bo  is  nmrsUnl. 
uv  ip v nr.v  non  siiis>intier  uf  either  of  ki»M  e oi^ts,  to  eiurr 
Uni  f ritlliiTi  Territory-  nml  fo  “Xivuto  Urn  sumo  thermi 
in  !he  sprue  manner  I Iisif  he  is  now  ivujiired  by  Invv  to 
evui'ifle  MFii*  i sruroHso.s  In  his  own  (list rift'.  ».k  Aet  was 

exprewHl  v rop**n l'f*a  hy  a provision  in  BO  HR  I^B7, 
il  Si  :\fi:  'hue.  *j2.  isr.8:  CL  n— An  Art  to  cm.  form  tin?  Land 
* (Mfiiiii  .of  .*(-r;iiTi  I’nvbluH  ami. Town-'  in  the  Territory  of 
New  Mesii-n.J"  _ , 

Il  cjj  jrt .] 1850;  C.  50— An  Ant  to  protect  the  L;fml 

’ Fumi  fm*  Seiionl  Vur\\ttavH  in  .Siirpy  Comity,  Nebraska 

TerrlitiO'.  „ . . , ..  % 

Il  Si  ;^S:  Feb.  1’8,  1 ShO ; C.  00 — An  Aft  making  Appropriation 
1 fnr  ihu  eurrent  and  cniif indent  Expenses  of  the  Indian 
iWui-imunR  am?  fur  fulfilling  Treaty  Khptihunms  with 
i . din n Tribes,  for  the  Year  ending  dune  W IHdf 

See.  S K.  H,  21tW’’  . 

II  St,  4u0  : M ; h’  . - • ■ t sn:  v ; C.  7A — A i i Ac  f m a k i n e n pi opr  m t loti s 
fur  ful  til  ling'  hrciity  St  i pul  a films  with  the  Vmn-tun  and 
rfi*n;! ivamla  ff.Kiihi.ns  fur  the  Year  ending  June  BO,  IbhU  and 

for  olher  }*nrp,‘-s<,s.**  ^ , 

n,  SO—  An  Act  making  Appropriations 
KveeiilUe.  imd  dutlirhd  ExpenscK  nf 
! Yimu*  ending  the  thirfhdli  ot  June, 


11  St.  din:  Mar,  ■'*.  i*>1- 
for  (In?  r-i'gishilive. 
Covenunent  for  th 
isna'4 

11  Si.  4^}i  Mar.  3.  lbf.0 


!s  ,1f  ..H,,,,  r.  S2 — An  Act  n, inking  Appro-priatlons 

for  sninphy  ('jrii  PJxrieiisoK  of  the  Ck)vcriifiteiit  for  the  Year 
endin  / the  tlurfh-Hi  of  June,  J8QI),1 
I St,  431 : Alar.  3.  j-.V-'i:  C.  83 — An  Act  making  Appropriation* 
for  till1  Support  nf  the  Army  for  the  Year  ending  the  thir- 
tieth of  June,  isna  ,wm. 

1 St.  4 !* : Mny  Mh  185Ge  C.  34—  An  Act  for  the  Hoi  inf  of  Wllhanii 

M.  ll5  Mngntw',  , 4 . . - 

1 hi.  450.:  June  11,  1856:  Cl..  10— An  Act  nuvkmg  Appropriation 
fur  th<*  IMvinent  of  cmh'-d^  Clohns. 

1 S(  4.51:  ahulv  3,  1850 : C,  AC  -An  Act  a Sellle^ 

luenf  Op  u>  Account!^  of  Churl'ce  ?>,  iUde  Tinlnm 

Agent  at  Detroit,  in  tlfe  State  of  fi£V*higiUi. 

1 St/  400;  Aug,'  11,  1850;  G.  00-  An  Act  for  f*fen  i&4iof  ol 
liddget  Moher,  . lt  . 

I Hh  405;  Aug.  Hi.  18D0 ; O,  310~ -An  A/u  for  the  -Relief  of 
Dempsey  Pittman.  ..  . 

3 ST.  400 5 Aug,  IS,  1850;  0.  141 — An  Act  for  tin-  TMu?f  of  Brevet 
Brigadier-Gutieral  John  B AValbaeh,  of  the  United  States 

1 St  J75;  -Tulv  3. 1856:  J.  m-s.  No.  11 — Joint  Resolitlitfa  author- 
izing  the  Secretary  of  Hie  Interior  to  settle  the  Accounts 
of  Oliver  M.  WoaonerafT.  „ „ 

1 St,  4SB ; Aug.  2 d,  18DG;  O,  23 — ^An  Act  for  the  Belief  of  James 
M.  Lindsay,3 

ra  Vo  a s.t  20  Snr  2:  0 Kt,  252,  Sec,  4;  10  St,  701.  &ec  7 i 11  St 
(IP, ' VRp  48  St”  787,  Cited:  Eastern  Band,  20  C.  CIs.  440;  U.  S,  v. 

S1«b"i?erf;  «'&««■;  14  Fed-  580  ; Palcher,  11  Fed-  47  f V.  ».  v.  CeloBtine. 

115  u.  s,  am 

r!7b.  326;  Territory.  12  N.  M-  130:  U.  S.  v.  AlffOdOMOB. 
i*>  p 2ti  350  ; U.  S-  v,  Conway,  175  U.  S tlU;  U.  S.  v,.^lS|fliiT® 

;I4  : u 8,  v Luct'i'o.  1 N.  M.  122 ; U,  S-  v,  Sandoval,  231  U.  fe,  ^8, 

T“it?a4kN7FD'  «5:  17.  S.  12  St.  120.  So.  1 St.  CIS;  4 St. 

1 16  . ”4'  et  ‘ u'ft  4n  51  00  85  01  90.  105.  114.  160.  lbl,  1<0,  18a* 

88*  78n&t22S,'  235,  287.  '208;  304,  317  320.  327  380  349  gai. 

.Up-  oy'A'  ’ 40t  419  432  4S8,  464.  53S,  540.  045„  uC8.  582.  69— , 

St.a«  A B 4 wr  510.  S«.  822. 'M2.  855.  878.  952 ; 10  St. 

1 Ain  a®*'  e#  M(i  oi8*  om;  1011.  iois.  1027.  loss,  imo.  wm,  joti. 

'hii  iaJ'  lOOA  1100  1122.  1125.  1132,  1144,  1165;  11  St.  «■>.  160, 
>V\  a™  Ml  tr’l  «3H  057  689.  726.  740,  8.  13  BE  774;  19  St.  60S. 

“lyres,  SB  C Cls.  28:  Brown,  82  C.  CIs.  *32 ; CorrahtoB, R 

I iVSoVcV.  %a£  ck>U^ ‘if-ISgg 

160  tj"  5!  847}  Merchant,  SB  C.  'Vn' 

rimrsfaw.  232  U.  S.  469  ; Vincent.  39  C.  Cls.  456 , W^lcU,  3^  C,  Cls. 
LOO  t Woalvertait.  2»  C.  Cls.  107, 

^ '^2  * 792. 

Volt  'M'  68«'  701-  8 12  BE  221.  Cited.-  10  L.  B,  006 
r^Vst.  BS0.  * WraiSb  OP.  'A.'  a 20S-  2 L,  D.  M?W<f  203  i 13 
b,  D,  fill  r 35  E.  I)  262;  Kansas,  5 Wall,  737  ’ LykiPs,  184  U,  fe,  1C9  f 
S4*w  York  Indians,  170  U,  S-  1« 

3 Rn  n Rtm  120. 


Rylov,  an  Indmm  of  the  SLiUc?  of  ^Ikliigan, 

Il  si.*5H:  Mar.  IX  hsr.7 ; G,  14U—  An  A«*(  for  the  Ketu-f  ut  Mi  - 
ll rc  l.BoT:  C 147 — An  AH  for  I he  Ut4h'l’  uf 

Jeffer^m  Will'll!*?.  Aih.dnmtrittvir,  wHii  the  W ill  umuxed, 
of  John  F,  Wray,  deui  nrfod-  „ iki 

11  Hi.  538;  June  1,  1^58 ; C.  71* — An  Act  fur  the  Ut*hH  ut  M dliam 
1$.  'j’roffrr.3  . _ . .. 

il  Si.  n;>S  ■ J ;; no  3,  1 sr<S  ; i\  87  -All  Aet  fm*  tin1  Ksdief  of  th*' 
Heir,-  ur  Liga’t  fP  prt>£o.e;fai ivo:-t  uf  B hhurd  I>.  ilmvland,, 
deceased,  and  other*  „ ...  .. 

U St.  517;  June  S.  1858 ; <A  130— An  Act  tiio  Belief  ol  the 
Heirs  of  XUehairtl  Tnrvlu.  „ _ , 

11  st.  5,1(1;  Jan,  12.  1850;  V.  7 — An  Act  for  ».h0  BcUct  of  Joseph 
Hardy  and  Alinn  Iiiiivg. 

tt  HI.  673 ; Jan.  17,  1837 — Treaty  with  Choctaws  and  ChieKn- 

Vi  Hi *577  : Scpf,  3.  1 8 —T>‘ on t y with  Sinckbridgn^  ifmd  M minces. 
11  HR  58t ; Mar.  17.  18 ig-  'Lcuniy  with  Wyamhut  Indians..*  t 
11  HR  June  13,  18**54— Treaty  ( supplementary  article)  with 

( Torkf?.1  „ . 

11  Si.  001 ; Doc.  0r  1854 — Treaty  with  Oltoes  and  Mtesonvius. 

11  hr  HU;  Juno  22,  1855— Treaty  with  Chuetsvws  and 

Cliif*kusaw9,7  4 ^ ■ „ , a 

11  Si  021  ; July  31,  1855 — Treaty  with  Oltuwns  and  t.  hippo v\ as,. 

1 1 gf.  (&i)  Aug.  2,  1855— Treaty  with  ChippowUS  of  StiuSt  Sre. 

MnrteA  , B Ml 

11  St,  G.*’1 ; Aug,  2,  3855— Treaty  with  Ohtppewas. 

11  St.  ai7 1 OH.  17, 1855— Treaty  with  Blackfooi  Imliaiw.  M 

31  St.  00.3 ; Feb,  5,  i860—1 Treaty  with  Stoekbridgvs  aiul  Munscea 
11  SR  07h  : Feh.  11, 1850— Treaty  with  Mmoimmsim* 

Hi  SR  000 ; Aug.  7,  1S5G— Treaty  with  Creeks  atul  Semuioles, 


t'ou^A  G 142;  3fi  Op.  A.  G-  251  ; Op,  S'-nl  M.  t.W*.  May  28, 
ir«l  M VlT  1U2«':  ckinaimiw,  70  C.  Cl*.  420  ^ ytonUM. 

h r..  rint  1 ; aincuiw.  83  c.  ClH.  140:  GinniniK.  21:;  T . S.  mv;  Lwnn. 

,(J  l.H  S76rrV  S.|-  6’  S?.  13--1  203.'  382.  Ml.  »71.  «W;  16 

St  41  226  nlri,  686]  C'ffVrf:  . 11  Fijd.  Can.  NO.  D714 ; Staley, 

WaM.nn  16 As' nil,  4.1*5, 

\*j&  7sV  livio-  gV-V  ’:U!3.5  N.  13  St.  3-5,  109.  273. . 3S8  i 12  St.  -14  221, 

(1,‘»  ?74  - (<■  tflL  ',41  ■ 14  St  snn.  492.  769;  IB  St.  19B;  16  St,  13, 
|;  $ 433-  1 It 

§3,;  $>  I;  f § 

ne., ! nn  is{<]  1'OlH  ' H4  SR  325.  1015:  55  St*  70,  7$i  J JO  ^R 

$M:  m ! 

j?I‘  L:;-  itai.  4i  si  ” ; ''.‘I  634  • 46  St  200.  1S62  : 40  S<  27!\  117, Ut  4, 
Hr."  tl  8 Jo  ul'-B»."3bai’ 40  im  1757:  60  St.  BU4;  B2  *.  m. 

205?Pi8 VAfa-  34}°^ 
An  A O.’  109 ; a oit  A.  6.  400  ; 29  On.  A.  a.  131. : 35  Op-  A.  <•- 
c .1  |l|  i .^772  Dm*.  24,  1920;  Auslcj , 5 Inti,  ,}  > 

°P:  r Camfel  44  C.  Cls,  4H8;  ClnoHasaw;,  194 

riiiCtefanw  TD  V Cln  4^5;  Choctaw,  19  C,  Cis,  243;  Choctaw. 
E-  U;  ^-S^giafa;  l ; Chnctjrw,  83  C.  CIh.  140  ; Choctaw, 
m i*  S'  li  C.  CIs,  342  t Dukes.  4 Ind.  T 3 56  ; 

oh-  tt  <4.  npy  OillllUrtn,  159  tt.  8,  303;  Ulnivn-Ttinkf-r,  4 1 nil.  T.  all  . 
I la  vc  .W  44  C.  Cls.  493  ; Klamath,  2.96  U.  S,  244;  McKee.  33  C.  Cls.  90 » 
'i  tnc\  T 243;  M.  K,  & ri\  Ky„  46  C-  Cls.  5p  :S ! Morns,  3 34  U.  K 
Mullen  224  U?  S 448  ; Rnff.  168  U.  S.  218;  U.  S.  v-  Choctaw,  1.9 

V-A<%*  S’  nftn,C5  169  273,  3SRJ  12  SR  44,  221.  512 

B41^  14  St.  255"),,  492;  15  St,  R3S:;  16  St.  13  544;  17 
Bt4  :iR1 18  gR  516  : 33  St,  1048.  Cited:  15  L.  D.  104  S Memo.  SnL,  May 

^|:^7  :7%m?oo  42^  D^^69  ; 14  St.  657,  Shepard,  40  Fed- 

M?.:4^S^rD0kSJ0ll  St.  65J.  » St.  W8 . 18  W *2|V  H' 

TT4;  1105  ; 13  St.  1C1.,  541;  14  St.  255,  492,  Q5T ; 15  St.  4fl2,  48  St. 

Vit£%Url !085ldai'  llWStl'65  169.  2T3.  388:  12'  SR  44  221  774; 
ViHtghm  Mi;  43  SR  21;  44  SR  1263;  46  St.  531.  Cited,  A^mlhoma. 
77  C CU  34TR  B'aekfeet.  81  C.  Cls,.  101;  BritiaH.-Ain«ertan,  299  V,  S. 

580;  9 SR  55.  65J,  955  : 10  St. 
rcr^ftVjc,  1 st  65  Cited:  Elk.  112  U,  S,  94;  M 

I'ViR  74;  New  York  Indian  i!,  40  C,  Cl  si.  448 ; U-  S.  v,  Paine,  206  U.  , 

9 St.  952;  10  SR  1064;  11  ^R  0fiS_  H St.  169,  Cited:  25 

§1: 

» S;  27  sf  130,  012i  28  St.  280,  870;  20  St.  #21}  30  St  62, 
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11  St.  729-12  St.  239 


11  St.  729*  Sept.  24,  !8J)7=^Trenty  with  Pawnees,1® 

31  St.  7<>f? ; Nov.  5.  1857- — Treaty  with  iScnven  Indians.3* 

11  St.  743;  Apr,  ID,  1858 — Treaty  with  Yaneton  tribe  of  Siotix.lr 


12  STATV 

12  St.  4;  Mar,  20,  I860;  O,  10— An  Act  making  Appropriations 
for  fulfilling  Treaty  Stipulations  witn  the  Ponca  Indians, 
and  with  certain  Bands  of  Indians  in  the  State  of  Oregon 
and  Territory  of  Washington,  for  the  Year  ending  June 

30,  ism" 

12  St.  in  ; Mn.v  9,  1800:  C,  40— An  Act  to  provide  Payment  for 
Depreciations  committed  by  the  Whites  upon  the  Shawnee 
Indians  in  Kansas  Territory,1* 

12  St,  10;  May  10,  3800 ; C-  fiO— An  Act  to  create  an  additional 
Land  District  in  Washington}  Territory, 

12  St,  17;  May  24,  1RO0;  C.  06— An  Act:  to  supply  Deficiencies  In 
the  Appropriations  for  the  Service  of  the  fiscal  Year 
ending  the  thirtieth  of  June,  1SG0.1® 

12  St.  121  ; May  26,  I860;  C.  01 — An  Act  to  settle  the  Titles  to 
certain  Lands  set  apart  for  the  Use  of  certain  Half-Breed 
Kansas  Indians,  in  Kansas  Territory.51 

12  St,  28;  June  7*  I860;  C.  79— An  Act  for  the  Relief  of  certain 
Settlers  In  the  State  of  Iown, 

12  SI,  28;  June  9.  1860;  G.  84— An  Act  to  pay  to  the  State  of 
Missouri  the  Amount  expended  by  said  State  in  repelling 
the  Invasion  of  the  Osage  Indians?. 

12  St.  44;  June  39,  3860;  G.  167 — An  Act  making  Appropriations 
for  the  current  and  contingent  Expenses  of  the  Indian 
Department,  and  for  fulfilling  Treaty  Stipulations  with 
various  Indian  Tribes,  for  the  Year  ending  June  30.  ISO!.25 * 

12'  St,  04 ; June  21,  I860:  0,  103—  An  Act  making  Appmprlal  ions 
for  the  Support  of  the  Army  for  the  Year  ending  the 
thirtieth  of  June,  1861. 

12  St.  91 ; June  23T  1860;  C,  206 — An  Act  making  Appropriations 
for  the  Legislative,  Executive,  and  Judicial  Expenses  of  I 
Government  for  the  Year  ending  the  thirtieth  of  June, 
1861  .** 

7,2  BT.  104  ; June  25,  i860;  0,  211— An  Act  making  Appropriations 
for  sundry  Civil  Expenses  of  the  Government  for  the  Year 
ending  the  thirtieth  of  June,  1861, 24 

12  ®r.  133 ; June  25*  1*860 ; G,  213— An  Act  to  establish  two  Indian 


nn,  507,  024  ; R1  St.  221  1058  ; 32  St,  245,  9Sg ; 33  St.  ISO,  2048  ; 34  St, 

326,  10J 5 ; 95  St,  70.  781,  Cited.-  1C  Op,  A.  G.  31  ; 20  On.  A G.  34 2: 
Memo.  Infl,  Off,,  Mnr.  13.  1035;  Busier.  1.35  Fed,  047;  rmuinr  19  C. 
CK  675 ; Crabtree,  54  Fed.  432;  Crabtree,  54  Fed.  420;  Crork  <03  0,  CU 
270;  Creek.  77  C.  Cls,  220’  Creek.  7R  C.  Cis.  474;  Garripon.  30  O.  Ch 
272  ; Goat,  224  V.  S.  45* ; Mnxrv,  3 Tnrl.  T,  243  : Muskogee,  4 TruT  T.  1 fi  i 
1/  S v.  Pnyne,  S Fed.  883  ; U.  \v,  Semhiole,  209  U.  S.  417:  Woodward. 
238  IT.  8.  284. 

,flw.  n Kt.  R29,  mm  is  «t.  44,  221.  512.  774;  13  st  i$i  541*  14 

fit.  255.  492;  15  St  iftft  ; 16  S3,  .135  544?  1?  Sf,  ion  417;  ig’  St 

146.  420:  tO  St.  17ft,  271  ; 20  Sr,  295-  m St.  U4  4*5;  22  Sf  ft*' 
433;  23  St,  7ft,  302;  24  St,  20.  449;  25  St.  217.  980;  2ft  St  33ft,  98ft; 
27  St.  120.  812:  2*  St.  280.  870  t £0  St,  521:  30  Ht  62,  571,  924:  Hi 
St,  221,  1058;  32  St,  ?4§.  982;  RJ*  St,  180,  1048:  34  St  325  1015  f 3ft 
St,  70.  781;  36  St.  269.  1035;  37  St.  538;  3s  fit.  77.  58 2^  20  St.  1*1 
OftO  ; 40  St.  561  ; 41  St.  3.  408.  1225  ? 42  St.  552.  11 74  i 43  St  300  1141  ; 
44  Sf.  453  ©34  ; 45  St.  200,  1562;  4ft  St  279,  1115;  47  St.  91  S20  : 4* 
St,  362;  49  St.  176,  1757;  50  Sf.  504  ; 52  St.  291.  CUrd:  Pnw nrp.  50 
O.  Cls,  1 ; Tt  S,  v.  Higgins,  103  Fed.  34,8 ; IT.  8,  v,  Sa-coorda-eot  27  Fed 
Cas,  No,  1 6212, 

ia  At}.  7 St.  550,  586,  0.  11  St.  409,  Cited:  1 L.  D.  Memo.  35;  New 

York  Indians,  170  17,  S.  1.  - ---- 

i7  8n.  1 St.  1S7.  8.  10  Sf.  15.  181 , 223,  315,  686;  ll  Sf,  1 6ft  278  3R3 

409  : 12  Sf  . 44,  221.  512.  648.  774  pi  3 St.  163.  541  14  Sf,  191  255  49°  - 

15  St.  198;  1ft  St,  18.  335.  54 4;  17  St,  165.  487;  18  St  J46  420*  19 
Sf,  176.  211 1 20  St,  63.  295:  21  Sf,  H4.  485;  22  St  63,  433?  23  gf 
70,  362;  24  St.  20.  446;  25  St,  217.  980;  26  St  3 3ft.  689  - 27  St.  1*0 
612;  28  St.  2R0t  870;  29  St,  321  * 30  Sf.  fi?.  571.  n*?4  t 31  St  221  1658* 
32  Sf.  245.  982:  33  St,  189,  1048;  34  St.  325  1015;  46  St  mt  ' Oitrd • 
Op.  Sol..  M.  27671,  Mar.  1.  1934;  Graham.  30  C.  Cls,  318  ; Perrin  23^ 
T1  B 478 1 IT.  S.  v.  Carpenter,  111  U.  S.  347 ; U.  S.  v.  Ewing,  47  Fed 
809 ; Yankton.  61  C.  Cls.  40.  " 

ia  Srj.  12  St,  927.  934  910,  947,  953,  0S4,  972,  976,  981,  997.  Cited: 
Buwjvmfsh.  79  C,  CIS,  530.  ' 

8g,  4 St  729.  Cited.-  Rlflekfeather,  190  U,  S.  368. 

»£.  12  St.  344;  14  St,  570. 

2£*‘  fyiM  St.  828.  . Citrd:  Jones,  J75  tJ.  B.  1 ; Smith. 
10  Wall.  321  ; Swope.  23  Fed.  Gas.  No.  13704, 

^8g.  1 St.  618 ; 4 St.  729.  735;  7 Sf,  30.  4ft,  51.  69  85  ©1.  99. 

105.  514,  160,  179,  }P5.  183.191.  213.  220  235  287,  296.  Sft<4.  **IT 

320,  327,  349,  3S2,  B0B,  375,  879,  419,  425-  432.  459.  478.  538.  540, 

515  568,  55?,  51)2.  590:  9 Sf.  20,  35  ^37,  ^43.  519  574  ngi,  059.  8?2 
842  855  878.  fir,2 : 10  Sf.  226.  3i5.  643  673  fi86  949  055  1014  Info 
1027,  1039,  10 14,  1049.  1053  1 0ft4  10?1*  1078  109“  1100  1127 

JJ54.  1 1441165:  11  St  65.  160,  819,  028.  700.  702.  729,  714  749;  12  Sf. 
577.  958  .058,  B6k  Oft.  flf.  1?  Ft  m2  G:*rrt:  Chippewa,  80 

c-  Clj.  410 ; Lernmnn  106  Fed,  65ft:  McKee,  33  C.  Cls.  99. 

F 2^790  §t‘  S76  ’*  10  Bt'  '?G°*  ?01‘  €iicd ■*  Us  S*  v P^ovoe,  BS 
’ “8.  28  St,  843. 


Agencies  in  Nebraska  Territory,  and  one  In  the  Territory 
of  New  Mexico.25. 

12  St  116:  June  25,  l£G0  ■ J.  Res,  No.  1S=“A  RosolnHon  for  Sup- 
plying the  Choctaw,  Cherokee,  and  Chickasaw  Nations  with 
sneli  Cypieis  of  the  Laws,  Journals,  arid  public  printed 
Documents  ns  arc  furnished  to  the  States  and  Territories. 

12  St,  120;  June  25.  1S«Q;  J.  Res,  No.  20 — A Resolution  ex- 
planatory of  tiie  eighth  Section  of  the  Act  of  Congress 
approved  February  28,  lSr>P.g- 

12  Sf.  120;  Jan,  20,  3S61  ; C.  20— An  Act  for  the  Admission  of 
Kansas  into  the  Union,27  gee.  -1—R.  S.  531,  551,  707,  770, 
776,  7SL 

12  Sf.  130;  Feb,  S.  1FG1 ; CL  30 — An  Act  to  provide  for  a Super- 
intendent of  Indian  Affairs  fur  Washington  Territory  and 
additional  Agonist  K.  S,  2040. 

12  St,  333;  Fob,  20,  18G1  ; ("J.  44— An  Art  innking  Appropriations 
for  the  Legislati%*e.  Executive,  anti  Judicial  Expenses  of  iho 
Government  for  the  Year  ending  the  thirtieth  of  June, 
1S62, 


12  Sf.  151 ; Feb.  27,  ISfil ; 0,  50— An  Act  to  refund  in  the  Terri- 
tory of  Utah  the  Expenses  incurred  in  suppressing  Indian 
Hostilities  In  the  Year  1803, 

12  Sf,  J51  ' Feb.  27.  3S01;  C.  57— 2in  Act  eFtabllHhing  certain 
Post  Routes. 

12  St,  172;  Feb,  28,  3801 ; C,  50— An  Act  <0  provide  a temporary 
Government  for  the  Territory  of  Colorado,*'  Sec,  1 — R.  S 
1839,  3810,  1847®  3848,  2810, 51  1899:  See.  $-R.  R 1841; 
Sec.  4— II,  S.  1840,  3022 : ^ Roe.  fi— It.  S,  1850,  3R60;  See. 
0 — R,  S.  1851,  1925,  1857;  See.  11— R,  S,  1877,  3878,  1935, 
1039. 

12  St,  19g;  Mnr.  2,  3801;  0,  70— An  Act  to  provide  for  the  Pay* 
merit  of  Expenses  incurred  by  tiro  Territories  of  Wash- 
ington and  Oregon  in  Hie  Suppression  of  Indian  Hostilities 
therein,  in  the  Years  IP 55  and  1856. 83 

12  Sf,  199;  Mnr,  2,  1801:  <J,  71— An  Act  for  the  Payment  of 
Expenses  incurred  in  the  Suppression  of  Indian  Hostilities 
in  the  State  of  Ca!ifoirnia,H 

12  St,  200;  Mnr.  2,  1861;  C.  tZ — An  Act  making  Appropriations 
for  the  Support  Of  the  Army  for  the  Year  ending  thirtieth 
of  June.  1862. 

12  St.  207 ; Mar,  2,  1861;  C,  74— An  Act  for  the  Relief  of  certain 
Chippewa,  Ottawa,  and  Pottawatomie  Indians.*8 

12  St,  209;  Mar,  2,  1801;  C,  83 — An  Act  t©  organize  the  Torrh 
lory  of  Nevada, 

12  Bt.  214;,  Mar.  2,  1861:  C,  S4-^-An  Act  making  Appropriations 
for  sundry  Civil  Expenses  of  the  Government  for  the  Year 
ending  June  30.  3802.ls 


12  St,  221;  Mar.  2,  3861;  O,  85— = -An  Act  making  Appropriations 
for  the  current  and  contingent  Expenses  of  the  Indian  De- 
partment, and  for  fitlfilling  Treaty  Stipulations  with  vnriem# 
If idian  Tribes,  for  the  Year  ending  June  30,  1802^ 

12  St.  239;  Mur,  2,  1861  i <Y  Sfl — An  Act  to  provide  a temporary 
Government  for  the  Territory  of  Dakota,  and  to  create  the 
Office  of  Surveyor  General  therein.38  Sec.  i— R.  S 1S39, 
lS40r  1900 ; See  2— R S.  1S41;  See  S— R,  S.  1846,  1847,#e 


12  St.  22 1,  512.  774,  ffited  - TJ.  S.  v,  Cnrcro.  1 N.  M.  422. 

4 St.  72ft i If  Bt  401.  free/  H.  Citnl : CerritHfon.  ITS  U B,  2S0  • 
Fi-cneb.  49  C.  Cis.  M7 ; L ekhlon.  29  C.  CIS.  2R8;  M^hanf,  35  C.  Cltt. 
103;  Thnmlgon  35  e Ota.  S?>5 : T^iirpfon.  232  TT.  g,  400. 

i,T  B.  21  St  291.  Citrd:  CnnOHd.  IB  Am.  L.  Krv,  21  $ 19  Op,  A.  Q. 
117;  Kansas,  f.  Wall.  737;  M.  K..  A T,  Rj„  102  U,  S.  114  ; Now  York 
Indians.  I7n  O S-  1 : U.  R *».  Paridiurst*Da\7is,  17G  U,  B.  317;  TJ.  S v. 
Ward.  28  Fed,  C*a?i.  No.  16030. 

58  8.  12  St.  gi2.  774. 

86  A 12  St,  7d0..  CIfcd,‘  V.  S.  v.  MdEmtlhey,  104  U,  B.  €21;  TJte. 
45  C.  Ois.  440. 

™jip  20  S.  378, 

31  R,  P,  20  B.  178. 
s=/£p.  20  St  178. 

53  Srj.  9 St.  414.  8.  18  St,  371, 

3*N.  15  St  24. 

M 8ft*  7 St.  32ft.  394.  -431.  «#4^;  9 St,  S53,  Jgr.  10  St.  531„ 

» P.  39  St  123  ; 43  St  7ft3 

m Sf}.  1 Sf.  618  1 4 Sf.  442.  735  s 7 St.  21.  m.,  46a  51,  m.  SO-  91.  99, 

TOO.  114,  160,  161.  170.  im.  78SV  1ft  1.  220.  *tm,.  237.  2.96,.  304  mi. 

320,  327.  34ft.  352.  368.  375,  37ft,  41ft,  425,  432,  490.  Mft,.  f.OB,  m2, 

502.  596:  8 St,  545;  ft  St  20,  35.  4,37.  574..  822.  842.  PJSti.' A?ft,  nM  i 

10  St.  315.  576.  643,  6R6.  702,  ft4ft.  951.  955,  TOl4,  101®,  1027,  1 039, , 
1 044.  101ft.  1056,  1065.  1071.  1078  Wm.  1109.  1122.  1127.  lift*. 
H44.  1165  * 11  St.  65,  165.  169,  41ft,  613.  614.  634.  ftaft.  700, 

702.  ?nft.  72ft,  743,  714,  Ji7t  749;  J2  St.  44,  57,  H.  927.  931  9 40,  947, 
953,  958.  964,  972.  976,  981  997,  8.  16  St  «44  : 17  St  437:  35  St.  47§. 

C trd:  T 3 Op,  A G,  3n4*  Chnetnw,  1ft  C.  Cls,  24:i*  ChnCff'W  21  C.  TIs, 
5ft;  rhncfnw.  lift  TT,  g.  1 ; Pnlaware.  74  C-  Cisi  208-  McKvw*  33  C. 
CIs.  9ft  f Sfaftx.  227  U,  R.  424  ; Sl«spton.  53  C.  Oku.  302, 

Pt  700,  Cited:  Cnnfirirt  15  Am.  L,  Mev,  21;  Nadeau,  2s3 
R,  S 442  t R S,  v.  Ewlog,  47  Fed.  809. 
w UP.  20  St.  178. 


12  St.  239-12  St-  803 
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See.  5— It  S.  1859,  1800  ; See.  B— 11,  S. 
-11,  S.  1877,  1S78,  1030,  1U30,  1012;  bee, 
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12 


12 


12 
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12 


12 


1848,  1840“  1022  ;41 
IbOi,  1025 ; See.  ll- 
10— It  8.  1801. 

fit.  3158;  February  13,  1SC2 ; C.  24— An  Act  to  amcnit  an  Act 
’entitled  "Ah  Act  to  regulate  Trade  and  Intercourse  with  the 
Indian  Trite*,  aiul  to  preserve  Peace  on  the  Lrantiuib, 
approved  June  HO,  1S34,”  , 

SV  ;I4‘*  ’ Feb.  22,  1S62 ; O,  30— An  Act  to  imthome  a Change 
of  ApuropriiiUons  for  the  Payment  of  necessary  Expendi- 
in  the  Service  of  the  United  States  for  Indian  Affairs*. 

Rr  348*  Mar  1 1862;  G 34—An  Act  making  Appropriations 
"for  Htimiry  Civil  Espouse*  of  the  Government  for  the  Year 
ending  the  thirtieth  of  Juno,  1SG3,  and  additional  Appropria- 
lions  for  the  Year  ending  the  thirtieth  of  June,  386«, 

St  355*  Mar.  14,  1802;  C.  41—  An  Act  making  Appropriations 
* for  the  Uegi^laMive,  Executive,  ami  Judicial  Expenses  of  the 
Cover mnimt  fur  the  Year  ending  thirtieth  of  June,  IfeUj, 
and  additional  Appropriations  for  the  Year  ending  thirtieth 

St,  41*"^  June"  2,  1302 ; C.  04— An  Act  to  establish  a tend 
Ollice  in  Colorado  Territory,  and  for  other  Purposes,  K. 
2‘157  -c 

S\~4\h : June  2,  1SU2;  C.  95— An  Act  to  establish  certain  Post- 
fc  Routes,  lit  id  for  other  PflrpnsGS,  . - 

St  427  4 June  14,  1862;  C*  101— An  Act  io  protect  Hie  Prop- 
erty of  Indians  Who  lmyo > adopted  tlm  Habits  of  ctvdtol 
TJfe4f  See  1 — R 8.2110,  25  UHO  185:  Hoc,  2— It  S,  2120, 
25  USC  186  ;4fl  Sec,  3— ft,  S.  2121,  2D  tISG  1 R7. 

St.  4S9*  July  .1,  1802;  C.  ISO — An  Act  to  aid  In  flio  Construe- 
**  t ion  Uf  n llnilroml  and  Telegraph  Uric  from  the  Missouri 
jiivor  to  the  Pacific  Ocean,  and  to  secure  to  the  Govern- 
ment; the  Use  of  the  same  for  Postal*  Military,  and  Other 
Purposes 

St  4ftS;  July* If  3SC2 ;;  C,  123— An  Act  to  provide  for  the  Ap- 
point  meat  of  nu  Umllnn  Agent  hi  Color  nrlo  Territory. 

SI  012;  July  5,  1862:  C.  135 — An  Act  making  Appropriations 
' for  die  current  and  contingent  Expenses  of  the  Indian  De- 
part  merit,  nnd  for  fulfilling  Treaty  Stipulations with  various 
Indian  Tribes,  for  the  Year  ending  June  BO,  1863.  See.  I, 
p g28 — R S.  2080.  ’25  USC  72 ; See.  5— R.  S.  20S4 1 Btc.  G— 
ft,  ft.  2108“  25  USC  159:  , . ^ * 

St  G30*  Jlilv  12,  1-862;  C,  156— An.  Act  relating  to  Trust 
Funds  of  several  Indian  Tribes  invested  by  the  Govern- 
ment in  certain  State  Bonds  abstracted  from  the  Custody 
of  the  late  Secretary  of  the  Interior.60 
St  508;  Julv  14,  H-M2;  C.  165— An  Act  for  the  Belief  of  Fre- 
Mnntors  on  the  Home  Reservation  of  the  Winnebftgfoes*  in 
the  Bluc-curth  Butter.-,  in  the  State  of  Minnesota.** 

St  014*  Foil.  22,  1862;  J.  Res,  No,  IB— A Resolution  for  the 
Relief  of  the  loyal  ftoriten  of  the  Creek,  Seminole,  Chickasaw, 
and  Choct  aw  India  ns.**  _ , 

St  628 ; July'  17,  IS  (Sift  J.  Tim,  No.  67 — A Resolution  to  fepem 
* a*t„r  modify  Secs.  2 nml  B of  Un  Act  entitled  “Aft  Act  to 


settle  the  Titles  to  certain  Lands  sut  apart  for  the  Use  of 
ecrtiiin  Half-breed  Kansas  Indians  in  Kansan  IerriU.>ry, 
approved  May  26,  I860,  and  to  repeal  part  ot  sec,  1 c£  emu 

Art  .v 


bago  Indians,  the  sum  of  850,606,  or  so  much  thereof  as 
may  be  ncci-Ksury,  for  the  lienoiit  of  said  Iiulisuis,51 
12  St.  629;  July  17,  1802;  J,  Bos.  No.  71 — A Resolution  making 
further  Appropriations  for  the  current  mid  contingent 
Expenses  of  the  Indian  Department,  and  for  fulfilling  Treaty 
Si  i pula  I ions  with  the  various  Indian  1 vibes,  for  the  Yem 
ending  June  30,  ISO*!.  . 

12  St.  630;  July  17,  1862;  J,  Res.  No.  i2 — A Resolution  suspend- 
ing the  Sale  by  sealed  Rids,  n£  tliu  Lands  of  the  Kansas  and 
Snc  and  I^ox  Indiana,  _ 

12  St.  648;  Feb.  12,  1803 ; C.  32 — An  Act  fa  supply  Deficiencies 
in  the  Appropriations  for  the  Service  of  the  Fiscal  Year 
ending  June  30,  ISCB,*'8 

12  St,  652  * Fob.  16,  3883 ; C.  37— Aft  Act  for  the  Relief  of  Persons 
for  Damages  sustained  by  Reason  of  Depredations  and 
Injuries  by  certain  Ramis  of  Sioux  Indians.*1' 

12  Sr.  658;  Feb,  21,  1863;  C.  03 — An  Act  for  the  Removal  of 
Winnebago  Indians,  and  for  the  sale  of  tliei-i*  Reservation 
In  Minnesota  for  their  3Sonoftt.w 

12  St.  G64:  Feb.  24,  1S03 ; C.  56— An  Act  to  provide  a.  temporary 
Government  for  the  Territory  of  Arizona,  and  for  other 
Purposes"  See.  1 — K.  S.  183ft.  1S40.  1001.  bee,  2— H.  S. 
702,  1841,  1842,  1843,  1844,  1846,  T84%m  1848,  184ft*63  1850, 
185 
3868, 

18S2, 

1935,  193ft,  1042,  1944,  1946. 

32  St,  682;  Feb-  25,  3863;  C.  ,59 — An  Act  making  Appropriations 
for  the  Legislative,  Executive,  and  Judicial  Expenses  of  the 
Government  for  the  Year  ending  thirtieth  June,  1864,  and 
for  the  Year  1863,  and  for  other  Purposes. 

2 St.  700 ; Mar.  2,  1863;  0,  70— An  Act  to  amend  an  Act  entitled 
“An  Act  to  provide  n Temporary  Government  for  the  Terri- 
tory of  Colorado/’ 05  Sec.  4— R.  S.  1842, 

12  St.  744;  Mar.  3,  18GB:  0.  70 — An  Act  making  Appropriations 
for  sundry  Civil  Expenses  of  the  Government  for  the  Year 
ending  June  30,  1804,  and  for  the  Year  ending  the  30th  of 
June,  1803*  and  for  other  F imposes. M 
12  St.  774  ; Mar.  lh  1863;  C.  99—An  Act  making  Appropriations 
for  the  current  and  emit  I agent  Expenses  of  the  Indian  De- 
partment, and  for  fulfilling  Treaty  Stipulations  with  various 
Indian  Tribes,  for  the  Year  ending  June  30,  IBM*1  Sec.  1, 
p,  792— It.  S.  2067,  25  II  ft.  C<  41. 

12  St  Sp3 ; Mar.  3,  1803 ; C.  107— An  Act  supplementary  to  rm 
Act  entitled  “An  Act  for  the  Relief  of  Persons  for  Damages 
sustained  by  Reason  of  Depredations  and  Injuries  by  cer- 
tain Bauds  o£  Sioux  Indians,”  approved  February  16t  IS  63. 


« Aft?.  20  St.  178. 

S^S'  -fktftFft,  30.  Cited:  14  Op.  A.  Q.  200  jJ jCT. . S, . V.  BrMlemiuv- 
» i^nti  CiC-l  * ft  S v lDnw’nifis,  25  No,,  14D9L;  TJ  S.  v,  4a 

o Minns  oa  u,  ^ .*’iRS;  u.  v.  itnUMay..  3 Wail.  _407 1 ij  s.  v,  icfc.  ro 
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07  vSi  fan-  No.  1®52-:  TT.'  ft,'  V,  aiutw-M*}*.  27  (%«.  No.  10SJ«: 

TT  S,  v,  Winslow,  28  Fed,  Ca^.  No.  16742;  U.  B,  Exp.,  101  ied, 

0T:i^.  12  Pt,  »V.  8.  14  St,  KTO. 

a?04B3.g'  W^ftlloWon,  IT  WrtlJ.  SWj  Osborn,  33  C.  CIS. 
304  ; Wn,rd,  i7  Wall. 
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McKco,  33  C,  Cis.  00 ; U.  B,  v,  Choctaw,  1T9  TL  S.  404 , Ward,  IT 

TT.  S.  v.  S’acfcfpiitbpr,  135  U.  S.  180. 

MS  16  St  13;  18  St.  420,  Cited:  Dcdaware,  7 1 C.  Cla.  4B3. 

««.  13  Bf.  541, 

^ 10  Op.  A.  G.  31. 


&Ila-  12  St.  21,  f4CCF.  2 & 3.  Cited:  Smith,  10  Willi.  321;  Swope. 
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172 ; 'sisfWgoii,  42  C,  Cig.  410  ; Siftsotmi,  58  C.  Cist.  302  ; U,  S.  V,  SiSgefon, 

& %/tr  ‘lioi,  16  St.  335  ; £1  St.  315  ; 43  .St.  till 4d  St.  1027, 
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104  V.  234  ^ Ward,.  IT  Walk  253. 
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12  St,  808-12  St  1129 


12  St  80S  ; Mar,  2,  3SC3;  C.  117—An  Act  to  provide  a temporary 

Gi»vernm(*i]f  for  the  Territory  of  Idaho,*'  See.  1 R S TS39 

JS4r>  l«JOi! ; Noe.  2~R.  S,  1811;  See.  3— R.  S,  1850.  I860:  .See! 

! See-  13~R'  S.  1802,  1803.  1801.  1000; 

see.  l i — s\.  h.  3 9*3;). 

^ar-  S’  ISCKi ; C-  310 — An  Act  for  the  Removal  of  the 
hissPMm.  Wahpatoii,  Mcdnwnkanioit  and  Wahpakoota 
Blvm  or  Dakota  Indians,  and  for  the  Disposition 
of  Uimr  Lands  in  Minnesota  and  Dakota.” 

12  St.  8 .‘M;  Apr..  11.  ISflO;  C,  10 — An  Act  for  the  Relief  of  the 
Aineiaean  Hoard  of  Commissioners  for  Foreign  Missions.” 

U S L SJ4 ; Apr,  1L  1S90;  C.  IS) — An  Act  for  the  Relief  of  William 
Geiger, 

12  St  S40 ; May  D,  1890  ; C.  42 — An  Act  for  the  Relief  of  Madison 
Sweetsspr. 

VJ  MiiS  °*  1S60>  C-  44— An  Act  for  the  Relief  of  TSlman 

32  St.  811;  May  9.  18C0;  C,  40 — An  Act  for  the  Relief  of  George 

bhftUey.  ' 

12  St.  843:  Jnne  1. 1800;  G.  70-An  Act  for  the  Relief  of  the  legal 

la  - ov- ta  { VcVof  Wot  on  saw.  Son  of  James  Conner/2 

- Jll,le  18CD ; C.  75— An  Act  for  the  Relief  of  Wendell 

j rout, 

12  St,  8-17 ; Juno  9,  1SG0;  C.  SO— An  Act  for  the  Relief  of  Samuel 
.j  . Hensley,7* 

12  ^Dixon*  JimG  Cl  0J“An  Act  for  the  Relief  of  John 

J2  St  RiO:  June  9,  1800;  (X  104 — An  Act  for  the  Relief  of  w,  V. 
i In ii sen  iho  Heirs  of  W,  H.  Underwood,  and  the  Represent- 
atives of  Samuel  Rockwell/6 

12  St  800;  Juno  1C.  i860:  C.  144— Aft  Act  for  the  Relief  of  the 

io  Church. 

H Bt  m}  June  H>}  1SG3;  O. 14o — An  Act  for  the  Relief  of  Anson 
Dart. 

12  Hi  873;  May  25.  TWO:  J.  tics.  No.  13— A Resolution  for  the 
Relief  of  A.  M.  Fridley,  lato  Agent  for  the  Winnebago 
Indians.  * 

12  St, .878;  Jan,  15*  1861 ; C,  10— An  Act  for  the  Relief  of  Richard 
c.  Mart  *n. 

12  St.  879-  Jon,  23,  3861 : C.  14— »An  Act  for  the  Belief  of  O F D 
lMilrtuinkM,  Frederick  Dodge,  and  the  Pacific  Mail  Steiiiushin 
Company,  1 

n ahS1'’<!b‘  ^ B2~An  Act  fop  th*  Ro,i['f  of  Moses 


Day  vines, 


12 

12 

12 

12 

12 

12 

12 

32 

12 

V. 

1: 


St  915:  June  9,  ISoH  — Treaty  with  Wnlhi-Wnlin* 
and  Umar lila  Tribes* 

#}•  95V  ,Tn,H'  _lSi«V- Tronty  with  Tnkumas/* 

8t,  WsiT : J line  11,  1H55-— Treary  with  Nejs  IVrces/* 

'Oregon^  JUI‘°  Treaty  wiih  Indians  in  Middle 

Br.  971:  July  l.  1855  and  Jan,  25.  1*50—  Trent v with  Oui- 
nm-cdls.  am!  QmHelente  Indians®  * 2 

S.fn?r?-;  Jl,S’  1S*  ,?S35^Xrcat:r  wlth  heads,  Kuotenav, 
and  Upper  I’end  dT  Oreille*  Indian**1 

0-S1  : Dee,  2i.  385n=-T(iV.nty  with  MrdeD.^ 

HL  im  : TXV-V‘  % 1957— Treaty  wit h Ton a wundn  Band  of 
Sencea  Tmhiins. 

SL  997:  Mar.  12,  1858— Treaty  with  IVmens/* 

^S'  V^t  June  19,  IS58 — Tivaiy  with  Memlawakanton  and 
''uhimkoota  Bands  of  Dakota  or  Sioux  Indians.** 

SL  10:47:  June  19,  18.1s— Tienry  with  giHgnetoti  and  Wahpatoii 
Hands  of  Dakota  nr  Sioux  Tribes/1 
»v  l0ArlJ{inc  27:  186() — Itesoim ion  of  the  Senate  of  the 
lJrdHn»”tat^^ttlRl,t  a7Ul  of  certaln  0*lfu]s  of  Sioux 

iVAi;  "r]M‘  ir>’  — Treaty  with  Winnebago  Indmns.,‘5 

Jsl .110o ; July  m,  1859 -.--Treaty  -with  Swim  Greek  mid  Black 
Kive!’  t;hii>powas,  and  the  Munsoe  or  Christian  Imlfatis/4 
SL  1111  : Of,  fj,  1. SoH— Treaty  with  Kansas  Tribe/5 
St  1129;  May  80,  I860— Treaty  with  Delaware  Indiana/* 


12  Sf  , mi ; Feb.  23,  1801 ; 0.  55- 


As  Act  for  the  Relief  of  Samuel 
—An  Act  for  the  Relief  of  John 


Retry 

12  SL  m\;  Mm  . 2.  1861  * C\  92 

Y.  Sewell. 

32  St  0i m < July  14  M32 a 376— An  Act  granting  nn  Invalid 

i‘>  ml  af  Hockingport,  State  of  Ohio. 

■*  ’•  0*  1803;  C,  Ho—An  Act  to  nuthorize  the  Court 

of  Claims  of  rtie  United  State*  to  hear  and  determine  the 
_ Holiw  of  Stephen  Johnston,  dcccn«eti/? 

St.  978 ; Job  24  1883 1 C.  57— An  Act  for  the  Relief  of  Coldnc! 
Joseph  Pnddock, 

12  St  927:  Jan,  22,  1855— Treaty  with  Dwamish*  Suquamislt 
- *u>(!  oiher  aUicd  and  subordinate  Tribes/® 

12  St  933;  Jan,  26,  1855— Treaty  with  S’KlaHam^” 
tf  Sf.  PS9:  .Tan.  SI.  lSBR~T«mly  with  Mnknh  Tribe.8” 

§.  I*!-  Sf,  ^5,  C/lrff,1  20  Op.  A,  tr  42  * os  if  g a*/{\  • 

1451  1 T,lilhf}  523;  TJtuJi,  B9inl!  BY mlh, 

C 8t,  m.  A,  16  St  335;  36  St  855.  Onetf'  18  Or, 

ci^^ri.741gio1i  U&r,SlI“  V°  942 : Mranwnkfl'nton.  57  r. 

^ ” Jff  T St  11177  U‘  S'  424  •'  Sisseton.  5S  C,  CIs.  302.  * 

w *S7/-  7 fit!  364/ 

73  7 St  328. 

C,S-  4S1“#I4'6  1 

*'  *y/.  T St.  47S. 

9 878, 

^ 8 fj,  6 F3L  812;  7 St-  295. 

10  St.  1043.  1132,  Af.  12  St  4 221  f,1*2  77 J n^t  - o 

it*  ,%f54tS'  IS-,  tl  y»Jte'  487; 

z’8'  '*4  ^ 

I®)3*  1IS2;  12  8t#  927.  &.  12  St  4 221  512  774- 

J'4  Vo  y St.  250.  492:  10  St.  108;  1G  Bt.  13,  335  544*  17 
If'  iefi'  1fV  420  • ^ St.  176,  271*  20  St  63/205;  43 

Dowambb,  79  C,  Cls,  S30 : -Tnckpon  34  P pis  441 

iZkWJSM1 ; 20  s‘  dr4t 
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, “Sff.  JM  Sf,  1013.  S.  12  Si  4.  44,  231  ni"  774  • 13  Si* ini  w 
jl  Sf,  2HD.  402;  15  Sf.  198;  16  SL  13,  335  54*4*  J7  Sr  165  137**  iq 
SL  146.  J 20*  19  St  170,  271;  20  St.  03 . 205  5^  2(J  St,  2811  bi#rrf*f  VI 
On,  A.  G.  3l4  ; 13  L.  I).  Memo.  472.  Atig,  25.  jjgfS  • Or*  SrJ  14 

June  <,  1929:  Xlrmn.  Hoi  OfiT.,  Auc.  11,  1933*  Lf  Clfiif  1R4*  l<Wf 

Heiifort  193  FihI,  200 ) U/  S.  v.  BrookfioUl  24~ F* 

»:  ‘u1^.  Vv\  wmnns/in8'uT*s,  feif  201 ; u'  s;  v ^ 

in2:  mo?  t ^ 

43i,627  ; 18  St.  140,  420;  to  St  1 76.  271  ; 2Q  SL  03  203 '*4 B St  124ft' 
14  Op,  A,  Or  568  ; 17  Op.  A.  O.  306;  20  Op.  A.  G.  42  - oVidv^ell 
Oi  I'd!  39l  ; X*iii efprd.  12  C.  Cls.  358*  1 tdfihn  ti  s v 

Ira'cS/tor  230  f TI'  S-  V%  *“  I^ce,  Vb  ir.Ld  232  ? WooVvgrtOlt' 

l St.  J37:  JO  Sf.  J0 13.  «.  32  S(,  4,  14  221  BlS  774-  14  q. 

tfll.  324.  041  : 14. Sf.  205.  402,  761 ; Jf,  St,  li)8:  lA  Sf  iS  'iaVij  : 
17  105,  437  ; 18  St.  140;  19  St,  370,  271  ; 20  St/ 63  295*  26  St* 

*136  ; 28  St  80:  88  S{,  909;  40  1033.  Oitcii / Memo.  Infl  Off  DnJ 

4,  1951  ; Mcin«,  Sol.  6{T_,  Keh.  15.  J932;  U g y.  nnl'nl'fl rt  go’ 

285;  U.  S,  v.  BronkfieM.  24  F.  Snpp  712*  U S y Buff  17  Fml  "71 

10  St  1043;  12  SL  D3VV  lV  St.  4-2^1  fii27774^'  U Hf 
101.  sn  ; 1+  Bt  255,  402;  15  St-  198;  10  St.  13  835  544*  ^7’s?t■0^6^, 
437;  Iff  fit.  140,  420 : 19  St  170,  271;  20^  St Si If  20^1  SS  St  irm* 
43  St,  880.  Offal:  Op.  Sot.,  M.  24358,  Mnv  14  in°S  7VI  ^4173  HnnV 
23,  1932;  Fowkr,  4 R Supi>.  565 ; II albert,  283  T?  S 753*  Kflson 
0 F 2d  2551  Taylot  44  F,  2d  53;.  U,  3 v Payfie!  204  V B 446’  ff  5# 
v.  Powers.  305  IT  S.  527  ; ij.  S.  px  i pj.  Charley"  02  F *>0  905  * 

?.  0 St  §70;  10  St  1043.  ft  12  an  221,  612  774  ■ 13  Sf- 

15^  Gi2  * t4  St  255.  492  ; 15  fit  198;  10  SL  13,  330  544  ; 17  fit  1*60 
437;  18  fit.  146.  420;  18  Sr,  170,  27i  ; 20  St.  63*  295  ! 21  Sr  114  ■ 
?4  L43  Sli  Hf  PiYrfl'  I9  h-  D-  462  ; Op.  SOI,.  Ml  II 110,  Jam 

?224  ' Op.  SoL,  M.  12408,  June  04  1924.  H.  20075  Autr.  0 1930* 
Blndcfoer  81  C,  Cl§,  101;  pJairnmuf , 225  fj.  S D51  ' PFonoWst  232 
U S.  487;  SchcBK  48  F,  2,1  327;  V.  S v fleVfrmi  ill  S nfi!? 

tr  A,r'  ^A^PSlSft  VVo  48  vV  8 v-  Mclotiro,  301  F.  2d  Of, 9 ‘ 

m 80.  10  St,  1018,  1122,  1325-  F!  12  St  4 2^1  51 15  774=  13 

101,  541  ; 14  SL  255/49'/*  15  St.  19 4/  qV  rt-  1 
ij  370,  271 ; 20  St  03'  295 ; 21  Sf./  114*  485  ; 22  St,  08  433  *"*23 
SL  76,  302  ; 24  St  29.  449-  20  Hr.  217.  980  ; 26  fit  336  989 ‘ W fit 
120.  612;  28  St  280,  876 ; 29  fit  321;  30  St  02  671-  0*4  / Cl  Hr  ’ 
221.  1058  * ft 2 St,  245,  9S2  : ftft  St,  189.  1048*  34  *‘Sa  325  1*0 i H * aH 
49  St*  80  3 ' VitedrU'  S.  v.  Siahott,  26  Fed!  84, 

8 f/t , 1 at.  137-  A 12  fit,  4.  44  221  512  774*  13  fir  in 

VI  If*  Wk  4-9l*  fit.  398  ; Iff  fit  13.  385'7544 ; l?  Sf  ieV  437- 

if  % 420;  19  fit  176,  271;  20  fit  63,  295:  21  St  114  48&  * 22 

St.  08,  433  : 23  St-  76t  302;  24  St  29.  449  ; 25  St  237.  Citul‘  U&S  v 
I489in  ,f  103  Fedi  348  ? U‘  S'  rp1,  Standing  Bear,  25  Fed.  Ca's.  No! 

^ -VF'.FJ*  19  8t*  954-  12  ®t  1042.  eRnf;  Graham  30 

Swtnn84JCM»W803hl<,n#  57  C CiS*  357  ? Si0Ux»  2fT  U*  B-  424 ; 

C)s' 177 : « o)V^Ta,: 

IMittS;  I°OM«2067:  12  Sfc  1031‘  S‘»“.  *TT  V-  8- 

/ ^-7-  1 fit  137.  ,5.  12  St  058  ; 10  Si,  335  ; 17  fit.  J 05 
J 1 St  137 : 7 fit,  105,  107.  50ft-  11  fit  312.  633,  *8.  30  gf  02 
r..T  St.  13T.  S.  17  St  85:  18  fit.  272  ; 19  St  74  ; 22  St  257 

Citrd:  13  Op.  A ,G.  531  t ErtHBag,  80  CV  Cla.  264.  * ts  A ' 

ft-  7 St  327:  10  St  1048.  ft  12  St  1177'  14  St  703  * qf  Ofiri  - 

U IV  Iton^  2^  ?4  °*  ClH#  308  ? 'Kindrot3‘  225  U.  s/  582; 
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12  St . 11(!3;  Fuh.  18,  'JSOl — -Treaty  with  A nip  hoes  and  Cheyenne 
Jinliaii>‘.w  _ ^ _ , 

12  St.  1171  ; Mur,  G,  ISfil— Treaty  with  Sacs,  Foxes,  and 
JOWIIN.1'"  „ 

12  St.'  1.177:  July  2.  18Gt— ' Treaty  with  Datawares.'- 
12  St-  llfll  : Nov,  15.  3 SGI— Treaty  with  Pottawatomie^. 

12  Si-  1221  ; Mar.  lit,  1SG2- — Treaty  with  Kansas  Indians.* * 

12  St.  1287;  June  2L  ISGJ — Treaty  with  Ottawa  Indians, 

32  St.  12Jfi;  Mar.  11,  18(13 — Treaty  with  Chippewa  Indians  of 

Mfei^ippi,  mill  the  Pi  linger  and  Lake  WintbigoshUh  bands 
of  Chippewa  Indians  of  Minnesota/ 

13  STAT- 

13  St.  22;  Mar.  14,  1804:  O,  30— An  Act  to  supply  Deficiencies  in 

the  Appropriations  for  the  Service  of  the  Fiscal  Year  end- 
ing the  t hi rt loth  of  June.  1804,  and  for  other  Purposes 
13  St  20;  Mar.  ir>,  1804:  C,  33, — -An  Act  to  amend  nn  Act  entitled 
^Aii  Act  to  regulate  Trade  and  Intercourse  with  the  Indian 
Tribes,  and  to  preserve  Peace  on  the  Front approved 
June  80,  383 4. 9 It.  S.  3130,’  2140*  . _ _ . 

13  St  37;  Mar,  2f>,  1804;  C.  41— An  Art  to  authorise  the  Presi- 
dent to  negotiate  a Treaty  with  the  Klamath,  Modoc,  and 
other  Indian  tribes  in  Southeastern  Oregon. 

13  St.  3!>:  Apr*  8.  1864;  C.  48— An  Act  to  provide  for  the  better 
OrgOJil/hllon  of  Indian  Alfa i vs  in  Cnlifotmn . Sc *c.  1 

K S.  2040 ; Sec,  4- — R,  S.  20e6 ; Sec,  G— It,  S.  211o ; See. 
T— It  S.  2061“ 

33  St  (V3  ; May  3,  1864  : C,  74 — An  Act  to  aid  the  Indian  Refugees 

to  return  to  (heir  Homos  in  the  Indian  Territory. 

13  St  03*  Mnv  fi,  1864 ; G-  77,- — An  Act  to  vacate  and  sell  the 
present  Indian  Reservations  in  Utah  Territory,  nnd^to  set- 
tle the  Indians  of  said  Territory  In  the  Umta  Valley, 

13  St  85*  May  26,  1S64;  C.  05— An  Act  to  provide  o temporary 


i St.  3 37.  ft.  12  St  H12  774;  14  St.  255;  18  St  535.  Cited; 
aa  'St,  iso,  1048;  34  St,  325,  10ID;  85  St*  70,  T81;  3G  St.  ^09, 

lll|"55e-sr  ^SCc"ilTlo  |t  A3  BSD  B44  ; 

IT  165  437*  20  St  542;  34  (It-  325;  35  St.  781  §38  St  77.  Cifid- 

ltri  e Coin’r^  of  thn  City  of  Jackson,  100  F.  2d  920;  Elk,  11.*-  TJ,  Sj 

Caa.  No,  5537 ; Laughton.,  75  Fed.  780;  Matter 

°f2^1rcd?17  On  SA40S  2nn  ; Kansas  80  C.  Cte,  .2?2'Ht  rlo  - 17  m 

i » to  s*-  774  , 1*1  at,  ml.  541:  14  St.  255;  35  St,  013  , 17  ht,  ,*88. 
(Wed- Op.  A ft.  336;  Elk.  112  U,  S.  04;  Libby,  118  U.  S.  -.,.0 ; 

3^V?lf?#4!05i2  £ £ SM  Xl  v'fMW 

U.  S-  v.  Minnesota,  270  TJ,  S.  181 

V TT?’ boc  20  A 52  St.  600.  8.  30  St  105.  Cf/ed:  14 

Op.  A*'  O.  200  ; Bates,  05  U-  S.  204  f Browning.  6 V.  2d  801  ; Bruginer. 

1 Dak.  5;  Moore  v.  dnunty  Com  ra,  2 V\ y<>.  8;  Morrison.  O P* 
ie nri i a i 5**  IT  S 570  * Shawn?*!*  240  Fed.  583  • tJ.  S.  t Belt,  128  Fed,  08  , 
nfv1BWinH;iXKrtJ  S.  v,  Bridleman.  7 Fed  894:  Tj  R.  ▼- 
Flynn,  25  Fed-  Cn£  No.  15124;  TJ.  B.  V,  4}  Gallon*,  03 ; TJ  S.  18$ ; I §■ 
v 43 Gallons,  108  TJ.  S.  491;  U.  S-  V.  IxsBHs.  >21  U.  -7R.  U.  g* 

' xfuipr  105  Fed  944  » U-  8-  v.  One  Cadillac.  2.»5  Feet  173 , IT,  S. 

V.  On"  CbJvroIct!  r.S  F,  2d.  235;  D.  8.  Snveloff.  2T  Fed.  Cn«  N^. 

V Wright  * 229  XL  I.  226;  U.  S.  Esp.,  191  Fed.  673;  Waters,  29  Fed, 
Can.  No.  17265, 

1 1*  ||  1015;  39  St.  969.  01  ted:  19  Op.  A G 306;  25  Op.  A.  G 

41  fi r Browning  fi  F 2d  801;  Commercial.  261  Ted.  330;  Evans.  -04 
I Vd  ’ 361  ■ Ford,'  260  Fed.  657;  43  Cases,  j , Fed.  539  : Hawley,  l.»  F*  -d 
021-  TohERnn  234  IT  S.  422;  Morrison,  0 F,  2d  811:  One  Buiek,  ^lo 
Fed.'  809;  palrher,  tl  F^l.  47  ; Bbnwnee.  249  Fed  5R3  ; U.  S.  V,  teles  tine, 
215  U S.  278 : XT.  S.  v.  Luther,  260  Fed.  579:  TJ.  S.  v.  One  Automobile 
°37  F^d  891  ; TJ,  S,  v.  One  Bulck,  255  Fed,  793;  TJ.  S,  v.  One  Bind?.  244 
Fed.  Oni-  TT.  S.  v.  One  Cadiilne,  255  Fed,  J73t  TJ.  S.  V.  One  Ch ev ro lei. 
58  F 2d  235;  TJ.  S.  v.  One  Ford,  259  Fed.  645;  TJ,  £.  v.  One  S^en= 

l»nKm*neer  n59  Fed  641  ! Tj  8-  V-  Tadish*  211  Fed.  490;  U,  S.  v.  -9 

Gahonif  45  Fed,  847;  u:  S.  v.  2 Gallon^,  218  Fed.  986;  U-  S.  Exp.,  191 

Fcf  'c$ld;  CnlifornlB,  $7  F#,1.  532;  Klamath.  81  C . C1b,  70;  Klsmath. 
2nn  tr,  S,  244  ; Klnranth.  86  r.  Cls.  614  ; TJ.  S.  T,  Klamath,  304  U,  S. 
119'  tT,  8-  v.  Oregon,  103  Fed.  549.  _ A 

« s 13  St.  538.  Cited:  33  L.  D.  205;  Op.  Sol.,  A,_  259-,  Feb.  1-, 
1924  M.  29232.  June  2,  1937  : Donnelly,  228  U.  S.  243  ; M.  K.  & T.  Rv-. 
46  C._  CIs,  59  : U,  8.  v,  48  Founds,  35  Fed.  403 ; U.  8*  V.  Leathers,  26  Fed, 

Ca^'m‘ftd?5Frinc1^  4 C.  Cla,  252;  U,  S.  v.  Boylan,  265  Fed,  165. 

Sf*  14  SU  492^15  St,  110,  198;  10  St,  13.  335,  644 : 20 > Bt.  165, 
Cited:  25  L,  D.  408  ■ Sol.  Op.t  June  14,  1930  * Hayt,  38  C-  Cls,  455. 


Government  for  the  Territory  of  Montana.1  ‘ ^l'e-  3 ®* 

1SH9,  1840.  11)03 ; Soc.  *J=R.  S.  1841;  Sqc.  5— R.  S.  l>Si»d, 
I860:  mi*.' G—U.  s.  IS  12,  Idol  * Sec.  13— R.  S,  1S01  ; Sec, 
17—R.  S,  1049.  . 

13  St  OU : Mny  28,  1S64  ; C.  07 — An  Act  mnlung  Appropriations 
for  the  Payment  of  the  Awards  made  by  the  Commission- 
org  appointed  under  and  by  virtue  of  nn  Act  of  Congress 
entitled  “An  Ac:t  for  the  Relief  of  Perrons  fm*  Damages  su^ 
tained  hv  Resmim  of  the  Depredations  and  Injuries  by  cer- 
tain Bands  of  Sioux  Indians.”  Approved,  February  1G, 
1863. 35 

13  Sr.  145:  June  25,  1SG4  ; C.  147— An  Act  making  Appropriations 
for  the  Legislative,  Executive,  and  Judicial  Expenses  of  Die 
Government  for  the  Year  ending  June  30,  1805,  and  for 
oiher  Purposes,  . 

13  St.  161  ; June  25,  1864  ; O-  148—An  Act  making  Appropriations 
for  the  current  and  contingent  Expenses  of  the  Indian  De- 
partment, and  for  fulfilling  Treaty  Stipulations  with  various 
Indian  Tribes,  for  the  Year  ending  June  30,  IS0D.  and  ror: 
other  Purposes,38  , , , . ..... 

13  St.  310 ; June  30,  18(54 ; 0.  175— An  Act  to  establish  certain 
Post-Ronds. 

13  St.  323:  June  30,  1864  ; 0.  177— An  Act  to  aid  m the  Settle- 
inent,  Subsistence,  and  Support  «f  the  Navnjoo  Indinn  Cap 
th  es  upon  n Resorvntlon  In  the  Territory  of  New  Mexico, 

13  St.  324;  June  80,  1864;  G.  1S1— An  Act  to  authorize  the  Presi- 
dent of  the  United  States  to  negotiate  with  certain  Indians 
of  Middle  Oregon  for  a Relinquishment  of  certain  Rights 
secured  to  them  by  treaty.1*  . .. 

13  St  344  ; July  2,  1804;  C-  210— An  Act  making  Appropriations 
for  sundry  Civil  Expenses  of  the  Government  for  the  Year 
ending  the  Thirtieth  of  June,  1865,  and  for  other  Purposes, " 
13  St  356;  July  2,  18CG  ; 0-  216— An  Act  to  amend  an  Act  entitled 
“An  Act  to  nid  in  the  Construction  of  a Hailroad  and  Tele- 
graph Line  from  the  Missouri  River  io  the  Pacific  Ocean, 
and  to  secure  to  the  Government  the  Use  of  the  same  for 
Postal,  Military,  and  other  Purposes  “ approved  July  1, 
1862  50 

13  St.  365 ; July  2,  1S64  ; C.  217— An  Act  granting  Lands  to  aid  in 
t jie  Construction  of  a Railroad  and  Telegraph  Line  from 
Lake  Superior  to  Puget’s  Sound,  on  the  Pacific  Coast,  by  the 
Northern  Route.®  „ , 

13  St  413  * June  30,  1S64 ; J,  Res.  No.  57— Joint  Resolution  for 
the  Relief  of  the  Officers  of  the  Fourth'  and  Fifth  Indian 
Regiments.  _ „ 

13  St.  427;  Feb.  9,  1865;  C.  29— An  Act  for  the  Relief  of  certain 
friendly  Indians  of  the  Sioux  Nation,  in  Minnesota. 

13  St.  432 ; Feb.  23,  1865  ; C,  45 — An  Act  to  extinguish  the  Indian 
Title  to  Lands  in  the  Territory  of  Utah  suitable  Cor  agri- 
cultural and  mineral  Purposes.8*  ^ . „ 

13  St  432 : Feb.  23,  1865 ; C.  46 — An  Act  to  provide  for  the  Pay- 
ment of  the  Value  of  certain  Lands  and  Improvements  of 
private  Citizens,  appropriated  by  the  United  States  for 
Indian  Reservations,  in  the  Territory  of  Washington. 

13  St.  445;  Mar,  2,  1865;  C.  73— An  Act  making  Appropriations 
for  the  legislative,  executive,  and  judicial  Expenses  of  the 
Government  for  the  Year  ending  June  30,  ISGfl  and  addi- 
tional Appropriations  for  the  current  fiscal  Year, 

13  St  522;  Mar.  3,  1865;  C.  104— An  Act  to  establish  certain 
Post-Roads,  ,,  T , 

13  St.  530;  Mar.  3, 1865;  C.  109— An  Act  to  authorise  the  Issuing 
of  Patents  for  certain  Lands  in  the  Town  of  Stoekbridge, 
State  of  Wisconsin,  and  for  other  Purposes,88 
13  St  538-  Mar.  3, 1865;  G 122— An  Act  to  amend  an  Act  entitled 
“An  Act  to  provide  for  the  better  Organization  of  Indian 
Affairs  In  California.” 34 

H s,7_  Jg  sr,  80S,,  8.  20  St.  178,  Cited : Draper,  164  U,  8,  240; 

Trilsrott.  73  Fed,  60.  e„  „ 

3 e St  652,  Cited:  MHOnwa^antoa,  67  C.  CI^.  30*.^ 

*t8i.  1 st?(il  * 4 St.  442  : 7 St-  36,  40  61.  6».  PS.  01.  0B,  Wo.  114.  101. 
170.  iso,  IRS.  191.  213,  236.  200.  304  31,  320.  34B  3.,2.  3,0.  410. 

426,  432.  450.  640,  545,  682,  502.  590  ; ft  .St.  287 ; B St.  t 78.  „-'A  ’ i Sf--’ 

}?^fSSS-  1127  ’nsi  7io«i-1iFst1.0ei4.1^i:  e34.605n0.(i7not0;o2.1??n: 
744!  '749l"i2  St.' 027.  034.  M0,  047. , 063  058-  »«4.  072  876.  081.  99.. 
1238  ; 13  Sh  668f  689.  S.  21  St,  315  ; 34  St.  32o , 4o  st.  15J, 

Cited:  Mpdo.wnicjinton-  57  C.  Cls  3^>7. 

« Cited:  TT.  S-  v.  Lucero,  1 N,  M,  422, 

\ls?i  li  si:  754.‘  B.  16  St.  IS  j 43  St.  696.  Ottrd:  Bruguler.  1 Dak.  S, 
Sf  \%  ft  157  ffif'L'a  55;  cinirmnnt. 

225  tr.  S.  651  ; Fort  BerthoW,  71  C.  fcM4n?:  &£V|S?n 

59:  Northern,  S Dak,  21?  ; Northern,  227  U.  S,  35o,  Nortnern,  *.46  U.  b 

283  ; TJ.  S.  v.  La  Plont,  200  Fed.  92. 

«s  &U&!  Hayt,  38  CIS.  4B5, 

23  8.  14  St,  604. 

^ Ay.  13  St.  40* 
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13  St-  541—14  St,  324 


13  St,  541;  Mar.  3,  1805;  C.  137— An  Act  making  Appropriations 
for  Iho  ciifTOut  and  contingent  Expenses  of  the  Indian  De 
partnient,  and  for  fulfilling  Treaty  stipulations  with  various 
Indian  Tribes  for  the  Tent  ending  thirtieth  June,  1866,  and 
for  other  Purposes/5  See,  3 — R-  S,  2081,  25  USC  114 1 ‘fi 
Hoc.  4— It  R,  2310,  2311,  2312/*  43  USC  103  ; See,  8— K.  S. 
2133“  25  USC  214  (41  St.  0,  sue,  1).  USCA  Historical 
Note;  K.  S-  213H  was  amended  hy  41  Stat.  0,  see..  1,  so  as  to 
road  ns  set  forth  in  25  USC  214  See.  ©~K.  S.  2127, -e  2D 
USC  132,  _ . . 

13  St.  572;  Mnr.  3*  1865;  J.  Res.  No.  33— A Resolution  directing 
Inquiry  into  the  Condition  of  the  Indian  Tribes,  and  their 
Treatment  by  the  Civil  and  Military  Authorities. 

13  St.  582;  June  30,  IS  04 ; C,  1S8 — An  Act  for  the  Relief  of  the 
Estate  of  15,  F.  Ken cln  11. 

13  St.  583  ; July  % 1804 ; 0.  227 — An  Act  for  the  Relief  of  Richard 
C.  Murphy. 

13  St,  C>84 ; July  2,  1804;  C.  231 — An  Act  for  the  Relief  of  William 
Sawyer  and  Others,  of  the  State  of  Ohio,30 

13  St.  nSO:  July  4,  1804  ; C.  256— Ail  Act  for  the  Relief  of  Richard 
G.  Murphy. 

13  St,  501 ; July  2,  1804;  J.  Res.  No,  71— Joint  Resolution  for  the 
Relief  of  Thomas  J.  Galbraith. 

18  St,  593;  Feb.  0,  1805;  C-  31 — An  Act  for  the  Relief  of  Louis 
Roberts, 

13  Sf.  623  ; June  28, 1602 — Treaty  with  Kicknpoo  Indians.* 

13  St.  (103;  July  30,  1803 — Treaty  with  Slioshonee  Indians-10 

13  St.  GOT;  Oct.  2,  1803 — Treaty  with  Chippewa  Indians.  (Rod 
Lake  and  Pembina  Bands,) 53 

13  St.  673;  Oct.  7,  18(33— Treaty  with  Tabeguiicke  Band  of  Utah 
Indians.04 

13  St.  651;  Oct,  12,  1863— Treaty  with  Slioshon  e-Gogh  ip  Bands 
of  Indians.05 

13  St,  680;  Apr.  12,  1804— Treaty  With  Red  Lake  and  Pembina 
Bands  of  Chippewa  Indians.06 

13  St,  (393;  May  7,  1SG4— Treaty  with  Chippewns  of  Mississippi, 
and  Pillager  and  Lake  Winnebagoshlsli  Bands  of  Chip- 
pew  as,3* 
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*5  % St.  818;  4 St,  442;  7 St.  36,  48,  fjl , 09,  85,  91,  99,  114,  101, 

185,  jm  192  21 3,  287  290,  304,  317.  320,  349.  352,  379.  419,  42  a,  432. 
1540  .345,  R82  092,  non  ; 0 St,  35,  855,  878.  052  * 10  St,  07G.  GI3.  702,  1014, 
1027  1039  1044,  105(1.  1905,  lOf-S.  109,1,  110D._T122.  1127,  1184,  1144, 
1165;  11  Sf.  G14.  623.  634.  700.  702.  729.  744,  749;  12  St,  39,  32S,  528, 
56f!  9*>7  934  940  947,  953,  058,  904,  972.  07G.  981,  997.  1238;  13  Sf. 
nng;  675.  093.'  694.  & 14  St,  492  ; 41  St.  3.  Cited:  13  Op.  A,  O,  354; 
Monio.  Ind.  Off..  Apr.  2L  1927;  OP,  Sol.,  M.  15054,  Jan,  8,  1927;  Memo 
Sol.  July  25  1935  Dec,  26,  1035.  Sept.  15.  1036:  Binckfeet,  81  C,  Os 
101  • rhppnk^  11  Wall.  610;  Elk.  112  TJ,  S,  94;  Fishor.  226  Fed,  156- 
Loluhton  29  C Os  288;  Modrnvnkanten,  57  C.  Cls.  357;  Moore.  32  < 
Ob  593  : Oakes,  172  Fed.  305 ; Pape,  39  F,  2d  219:  Roy.  45  C.  CIm,  i?7 
t't  s.  t CnHfl.  240  Fed,  617;  TJ,  S.  v.  Joyce,  240  Fed,  610;  TL  S.  v. 
Leather,  26  Fed.  Gas.  No.  15583  ; tJ,  S.  v,  Paine,  206  U.  B 467  * Ute, 
15  O,  Cls,  410, 

?*&rc:  31  U.  S.  C-  31 5h  (48  St,  340,  sec,  51. 

*»  Cited:  Border,  7 F.  Supp.  597  ; TL  S.  v.  Lynch,  7 Alaska  563, 
os  Cited:  Fisher,  226  Fed.  150 : 43  Cases,  14  Fed,  639;  Falcber.  11 
Fed.  4?  TT,  S,  v , Coles  tine,  215  tf.  S.  278  ; TL  S,  v.  Leathers,  26  Fed 

;°FISh«r.  226  Fed,  156  : 43  Cases,  14  Fed,  539;  McKnight.  130 
Fed.  630*  Pn Ichor.  11  Fed.  47:  TT,  Ft.  v,  Celesfine,  215  TJ.  S.  278-  TJ.  S 
v.  Leathers,  26  Fed.  Cas,  No.  15581  ; TJ , B,  v,  Pumphrey,  11  Ajip,  B,  C.  44 
ao  «j«  T St,  192. 

nSff.  10  Sf,  1078.  £.  17  Sf.  165.  437;  18  St-  402*  22  St.  177*  23  St 

78  * ?4  St  29,  219:  25  St.  217;  26  St.  336;  27  St.  120;  28  St.  286;  ?' 
Sf  571  ; 35  SL  70.  Cited:  19  Op.  A.  G,  255  ; Briefs,  43  Fed.  102  * Brigg 
37  Fed.  135  t Elk.  112  U.  S.  94;  TT.  S.  v,  Reily,  290  TL  S.  33.  ^ , 

&8(f-  18  Sf-  685.  8.  14  St  255.  492;  15  Sf\  198;  16  St.  18.  335,  544; 

17  St',  165.  437;  IS  St,  140,  420;  19  St.  176,  271;  20  St,  63,  290;  21 
St.  114  485  ; 22  St.  68,  433,  „ „ 

^ s 13  St  161,  541,  689;  14  St.  255,  492;  15  Si.  198;  16  St.  13.  335 
544*  17  St.  ion:  437;  18  SI.  146,  420;  19  St,  170,  271  ; 52  Sf,  1212 
Cited:  Cain.  2 Minn,  L.  Bev.  177;  Browning,  6 F,  2d  801;  Chippewa 
80  C.  Cls  410:  Chippewa,  301  U.  S,  3t»8  ; Jones.  175  U.  S-  1 *,  Minnesota 
185  TJ  S 373  : Morrison.  6 F,  2d  811  t Perrin.  232  TT.  S.  478:  TJ.  S.  ▼.  4" 
Gallons  93  U.  S.  188;  TT.  S.  v.  43  Gallons,  108  U.  S.  491  * TL  S.  v.  Holt 
270  TT,  s.  49  ; U,  S-  Esp.  Co..  191  Fed.  673,  „ „ 

z*S  13  St,  541;  14  St.  265.  492:  15  SC  108.  619;  16  St.  13,  335 
544  • 17  St,  165,  437;  18  St.  146.  420;  ID  St-  176.  271  ; 20  St,  63.  295: 
21  St  114,  485 : 22  Sf,  68,  433;  23  St.  70.  502  ; 24  St.  |J,  440  ; 2n 
St  217,  080";  20  St,  336,  089;  27  St.  120,  012*  28  St.  286.  876:  */ 
St  321;  30  Si  62,  571,  924;  31  St  221.  1058:  32  St.  245.  932: 
33  St.  189.  101S:  34  St.  325.  1015;  35  St,  70  781.  Cited:  Oft  Sol 
M.  20798,  June  15,  1938;  Hayt,  38  G,  Cls.  455;  Thurston,  232  TJ,  S 

46ic,^ti4  15°St,  198:  16  St,  13.  335.  544;  17  St,  165^  18 

St  146,  420‘;  10  St.  176  271  : 20  St.  63.  205:  21  St.  114,  485;  22  St,  68 
433.  Cited:  25  L.  D.  408  ; Bln n chard.  MMJL 

*Sf7.  18  St.  683.  8.  13  St.  161:  34  St  255;  15  St.  198:  16  St.  33 

335,  544,  719;  17  St,  165.  437*  18  St  146.  420;  19  St.  376.  271  ; 20 
St,  63.  Cited:  Chippewa,  301  TT.  g.  358  ; Chippewa.  80  C.  Cls.  410 

B1  Sf7.  TO  St.  1165,  8,  14  St,  492  ; 13  St  541  ; 14  St  255  i 15  St  198  ; 16 

St  13.  335,  544,  719;  17  St. "105.  437;  IS  St.  146.  420:  ID  St .170. 

271;  20  St.  63.  295;  21  Sf.  114,  485;  22  St  6S.  433;  23  St  76.  362; 
24  ^t.  29,  449;  25  St.  217.  980;  26  St,  336,  989;  27  St  120.  612; 

28  Si  286:  40  St.  321,  1757.  Cited:  Cain.  2 Minn.  L.  Rnv.  177; 

5 L.  B.  541;  32  L,  B.  664;  Chippewa,  SO  C.  Cis.  410:  Chippewa. 
301  U,  S.  358;  Johnson,  234  TJ.  S.  422 ; Miile  Lae,  4 6 G,  C1f.  424; 
TJ,  S,  v.  Mllle  Lae,  229  D.  8.  498;  U.  S.  t.  Minnesota,  270  TJ.  S.  181. 


14  STAT- 

14  St,  5:  Mar,  14,  1866 ; C.  26— An  Act  to  establish  certain  Po.^t 
Roads, 

14  St.  14;  Apr.  7,  1866;  C,  28 — An  Act  making  additional  Appro- 
priations, and  to  supply  the  Deficiencies  in  the  Appropria- 
tions for  sundry  civil  Expenses  of  the  Government  for  the 
fiscal  Year  ending  the  thirtieth  of  Jinic,  1S6G,  and  lor  other 
Purposes. 118 

14  St,  26;  Apr.  7,  1866;  G.  26— An  Act  to  provide  Arms  and 
Ammunition  for  the  Defence  of  the  Inhabitants  of  Dakota 
Territory. 

14  St,  27;  Apr.  9,  1866;  C,  31 — Ail  Act  to  protect  nil  persons  In 
the  United  States  in  their  Civil  Rights,  and  furnish  the 
Means  of  their  Vindication.116  Sec.  1— R,  S.  «L>0,  1U7S,  1092  ^ 
See,  & — R,  S.  HUS,  029,  041,  G42,  G4G,  G99%  122 ; Sec.  4 — R.  S. 
1982,  1083;  Sec,  6 — IL-  S.  1984,  1085;  Sec,  7— R,  S,  19S0, 
3!)S7 ; Sec,  8— IL  S,  1988;  Sec.  9— R,  S.  19S9;  See.  10— R,  S, 
699, 

14  SL  191;  July  23,  1866;  O,  20S — An  Act  making  Appropriations 
for  the  Legislative,  Executive,  and  Judicial  Expenses  of  the 
Government  for  the  Year  ending  the  thirtieth  of  June,  1867* 
and  for  other  Purposes*.41 

14  St.  218 : July  23,  1866 ; €.  219— An  Act  to  quiet  Land  Titles 
in  California. 

14  St,  236;  July  25,  ISGG;  C.  241— An  Act  granting  Lands  to 
(he  State  of  Kansas  to  aid  in  the  Const mei ion  of  the  Kansas 
and  Neosho  Valley  Railroad  and  its  Extension  to  Red 
River,43 

14  St,  247;  July  25,  i860;  C,  248— An  Art  providing  for  the  Ap- 
pointment of  a Com  mission  to  examine  and  report  upon 
certain  Claims  of  the  State  of  Iowa. 

14  SI,  205;  July  26,  1806;  C 2GC — An  Act  making  Appropriations 
for  the  Current  and  Contingent  Espouses  of  the  Indian 
Department^  and  for  fulfilling  Treaty  Stipulations  with  va- 
rious Indian  Tribes  for  the  Year  ending  thirtieth  June,  1807, 
and  for  other  purposes,4®  Sec,  2 — R,  S.  2097,  25  USC  122  ;** 
Sec.  4— R.  S.  2l2a4S 

14  St,  280;  July  20,  1S66;  C.  267 — An  Act  to  establish  certain 
Post-Roads, 

14  St,  289;  July  26,  1866;  C,  270— An  Act  granting  Lands  to  the 
State  of  Kansas  to  aid  in  the  Const  ruction  of  a Southern 
Branch  of  the  Union  Pacific  Railway  and  Telegraph,  from 
Fort  Riley,  Kansas,  to  Fort  Smith,  Arkansas,445 

14  St.  292;  July  27,  i860;  G.  27S— An  Act  granting  Lands  to  aid 
in  the  Construction  of  a Railroad  and  Telegraph  Line  from 
the  States  of  Missouri  and  Arkansas  to  the  Pacific  Coast.47 

14  St  307 ; July  27,  1866 ; C.  289 — An  Act.  authorizing  the  Reim- 
bursement to  the  Territory  of  Nebraska  of  certain  Expenses 
incurred  in  repelling  Indian  Hostilities.48 

14  St,  309;  July  28,  1866;  C.  295 — An  Act  for  the  Relief  of  the 
Trustees  and  Stewards  of  the  Mission  Church  of  the  Wyan- 
dotte Indians. 

14  St,  310;  July  2S,  1866;  O.  206— An  Act  making  Appropriations 
for  sundry  Civil  Expenses  of  the  Government  for  the  Year 
ending  June  30,  1867,  and  for  other  Purposes,49 

14  St  324;  July  28,  1866;  O,  297 — An  Act  to  supply  Deficiencies 


* Cited:  Lemmon.  10G  Fed.  850. 

W Sf7.  tr.  s.  Const.  Art.  14,  8,  16  St.  140,  Cited:  Elk,  112  TT.  S. 
94;  la  re  S&h  Qunh,  31  Fed.  327:  Knrrnhoo,  14  Fed.  Cas,  No,  7614; 
U.  S.  v.  Elm,  25  Fed.  Can.  No.  15018. 

*»  Cited:  Farrell,  110  Fed.  042  ; TL  S.  v,  Hadley,  DO  Fed.  437. 

« 8ft . 11  St.  749. 

« Cited:  13  Op.  A,  G,  285, 

**SfT.  1 St.  618;  4 St.  442;  7 St,  38.  46.  51.  69.  91.  99,  105,  114, 
161,  179,  185,  188,  191,  213.  235,  287.  296,  304.  317.  320.  327,  352, 

170.  419.  425.  432,  45.9,  540.  545,  r.G8,  592,  596:  9 St,  35.  842,  855, 

^78.  952 ! 10  St.  1014,  1018.  1027,  1030,  1044,  1045.  1018,  1056, 
1065,  1071.  1078,  1095.  1109,  lilt,  1122,  1126.  1134.  1144,  1165. 
H69:  11  St.  614.  623.  634.  TOO.  702,  729.  744;  12  St.  027,  034,  940, 
04 7,  953,  958.  964.  972.  976,  981,  997f  1165.  1238:  13  St-  0G3,  068, 
675,  682,  089,  694;  14  St.  649,  067,  668,  071.  686,  695,  699.  703, 

U7.  723.  727,  731.  743.  747.  764.  768.  779.  Cited : Carter.  31  C.  Cls. 

141  ; Leighton.  29  C.  CIS.  288  : Mednwakanton.  57  H.  Cls.  357  ■ Pofnwn- 
omle.  27  C.  CIr.  403*  TL  S.  v,  Oregon.  103  Fed,  549;  U.  S.  v.  Seminole, 
290  TT.  S.  417  ; Memo.  So!.,  Nov,  20,  1934. 

**  Cited:  U*  S.  v.  Tlerry,  4 Fed.  779 ; Eastern  Band,  20  C Cls.  449 ; 
ETauka.  3 IiirL  T.  415. 

« Cited:  21  Op  A.  G.  5^8;  Crabtree.  54  Fpd,  432;  Crabtree,  54  Fed, 
'26  ; MeKnleht.  130  Fed,  659  ; TL  S,  v,  Celestino,  215  U,  S.  278  * U,  S.  v, 
Len flirts.  26  Fed.  Ca«.  No.  15581. 

« Cited:  13  Op.  A,  G.  280;  M.  K.  & T.  Ry.,  46  C.  Cls.  59;  M.  K,  & T. 
Ry„  02  TJ,  S.  760. 

*T  Cited : Atlantic,  165  U.  S.  413  ; Bell,  63  Fed.  417, 

« Cited:  Litriidold.  32  C.  CT^.  585, 

&8g.  14  St,  72,  8.  17  St-  122. 
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in  flu?  Appropriations  for  the  Service  of  the  Fiscal  Tear 
ending  Juno  ISO,  lS(i('it  and  for  other  Purposes.” 

14  St.  832:  July  28,  1806 ; C.  !i09— An  Act  to  increase  mul  fix 
the  Military  Donee  Establishment  of  the  United  States" 
See.  0—11.  S.  1132,  1270 ; 10  U.  S.  C.  786, 

14  St,  3 17  ; Deo.  21,  1S05  ; J,  R*»s.  No.  1— A Resolution  authorizing 
the  President-  to  divert  certain  Funds  heretofore,  appro 
printed,  and  cause  the  same  to  he  used  for  immediate 
.subsistence  mid  clothing,  & e.t  for  destitute  Indians  and 
Indian  Tribes.*® 

14  Sf.  ofiS;  Juno  15,  1SGG;  J.  lies.  No,  47 — A Resolution  making 
an  Appropriation  to  enable  flic*  President  to  negotiate 
Trent  ion  with  certain  Indian  Tribes. 

14  St.  S5S;  June  10,  1SGG;  J.  Res.  No.  48- Joint  Resolution  pro* 
posing  an  Amendment  to  the  Constitution  of  the  United 
States.” 

14  St  300:  June  38,  1800;  j.  Res,  No-  52 — A Resolution  to  pro- 
vide  for  the  payment  of  Bounty  to  certain  Indian  Regiments. 

14  gt.  370:  July  28,  1SG0;  J,  lies.  No.  07 — Joint  Resolution  for 
tiio  Relief  of  certain  Chippewa*  Oil  awn,  and  Pottawatomie 
Indians.64 

34  St,  379;  Jnn,  25,  1SG7;  C.  15 — An  Act  to  regulate  the  elective 
Franchise  in  the  Territories  of  the  United  States.  It.  S, 
ISGO. 

34  St.  303  ; Feb,  fl,  1807;  C.  36 — An  Act  for  the  Admission  of 
the  Slate  of  Nebraska  Into  the  Union. 

14  St.  420;  Mar.  2,  1807;  O.  150 — An  Act  amendatory  of  “An  Act 
to  provide  a temporary  Government  for  the  Territory  of 
Montana,”  approved  May  26.  1804.®* 

14  St.  428;  Mar,  2,  1S67*  G.  103— An  Act  to  provide  for  the  more 
efficient  Government  of  the  Rebel  States,63 

14  St.  440;  Mar,  2,  1SG7;  C,  3 00— An  Act  making  Appropriations 
for  tho  legislative,  executive,  mid  judicial  Expenses  of  the 
Government  for  the  Year  ending  the  thirtieth  of  June, 
1SGS,  nnd  for  other  Purposes, 

14  St,  457 ; Mar.  2,  1SG7  ; G.  107 — All  Act  making  Appropriations 
for  sundry  Civil  Expenses  of  the  Government  for  the  Year 
ending  June  30,  3 808,  and  for  other  Purposes. 

14  St,  408;  Mar.  2,  1867 ; C.  108— An  Act  making  Appropriations 
and  to  supply  Deficiencies  in  the  Appropriations  for  the 
Service  of  the  Government  for  the  fiscal  year  ending  June 
30.  1867,  and  for  other  Purposes. 

14  St.  402;  Mar.  2,  18G7 ; C.  173— An  Act  making  Appropriations 
for  the  current  and  contingent  Expenses  of  the  Indian 
Djpurtnient,  and  for  fulfilling  Treaty  Stipulations  with 
various  Indian  Tribes  for  the  Y'ear  ending  June  30,  18GS.6‘ 
Sec,  2— R.  S,  21 00, 64  25  U.  S.  C,  127  ; 5S  Sec,  3— R,  S.  4(58. 

14  St.  542:  Mar.  2,  1SG7 ; C.  179— An  Act  to  create  the  Office  of 
Surveyor  General  hi  the  Territory  of  Montana,  and  establish 
a Land  Ofiice  in  the  Territories  of  Montana  and  Arizona. 

14  St,  £570  ; Mar,  1, 1 807 ; J.  Res.  No,  42 — Joint  Resolution  author- 
izing the  Secretary  of  the  Interior  to  pay  certain  Claims 
out  of  the  Balance  of  an  Appropriation  for  the  Payment 
of  necessary  Expenditures  in  the  Service  of  the  United 
States  for  Indian  Affairs  In  the  Territory  of  Utah,®0 

14  St.  5S1 ; Apr,  17,  i860:  C-  40— An  Act  for  the  Relief  of  the 
Administrators  and  Securities  of  Almon  W,  Babbitt,  late 
Secretary  of  Utah, 

14  St,  004;  July  27,  1SG6 : C.  291— An  Act  to  authorize  Samuel 
Stevens,  a Sfoekb ridge  Indian,  to  enter  and  purchase  a 
certain  Tract  of  Land  in  the  Stockbridge  Reservation, 
Wisconsin,*1 
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eo  cited:  II olden,  17  Wail.  211;  Ward,  17  Wall.  253. 

A.  in  st. 

3 St.  532. 

««7.  U S.  Const.  Art,  34. 

e« &m  2G  St  2 l,  Cited:  Pam-to-pee,  187  TL  B.  371. 

Cited : Pickett.  1 Tdnho  523. 

BftA'r7.  IT.  S.  Const.,  14th  Amend. 

07  Sn  i §f,  (US;  4 St.  442;  7 St,  36.  51.  60.  86,  P9, 

70  185.  188.  Ifll.  212.  230.  210.  287.  296.  301.  317 

370.  432  **09  040,  540,  502.  590:  9 St  35.  85».  878.  904:  10  St, 
OH  mis,  1027.  man,  1014,  to  is,  io  56,  mca.  ioti.  .107*.  lqjw.  non 
125  lln(l  1134,  1144,  1105:  11  Bt.  614,  623.  634,  700,  <02.  72 J. 

44  12  Sr  927  934.  940,  947,  953.  958.  964,  972,  970,  981  907  ; 13  St 

3 ms.  arm.  ohm,  go s,  673.  cot  - 14  St.  son  ejo.  nos  gbs  694. 

95  non  704,  Tin.  718,,  723  727,  731,  734.  730  738.  743.  747  7Ig. 

04'  7G5  773.  785,  793  ; 15  Bt.  797.  801-  Cited:  12  On  A.  G, .236;  Op. 
InL.  26103.  Oct.  8.  1930:  Memo.  Ind,  Off,,  Apr,  21.  1927  : Holden,  17 
Vail,  211  * Leighton  29  C.  Pis.  288  * Mednwaknnton.  57  C-  Cls,  357  ; Bar- 
■Fox  45  >.  Cls.  2S7  1 Sac  <fe  Fox,  220  U.  S.  481;  U-  S-  v.  Oregon,  103 
’ed  549:  Ward,  17  Wall,  253.  ^ „ . _ , 

& n/fed;Leiahtrm,  29  C.  Cls.  288;  XL  S.  v.  Berry,  4 Fed.  779. 

45  Bt,  99*2.  pcc.  1 (81). 

&grj.  12  Bt,  17,  344. 

6*  Sg.  13  St-  530. 


14  St.  60S ; June  22.  I860:  J.  Ros.  No  = 50 — A Resolution  for  the 
Relief  i/f  Samuel  Norris.’* 2 3 

14  St  Utii);  June  2U.  1806;  J.  Res.  No.  GO — -Joint  Resolution  for 
the  Itfiuff  of  Elizabeth  Woodward  and  George  Cliorpen- 
nlng.  of  Pennsylvania. 

14  Sr.  61 G ; Jan,  22,  lSu7  ; G.  14 — An  Act  for  the  Relief  of  James 
Pool, 

14  gr.  GlS ; Fob.  fi,  ISO? ; C.  33— An  Act  for  the  Relief  of  Captain 
James  Starkey. 

14  Sh  033;  Mar,  2,  1807;  C.  IDS— An  Act  for  the  Relief  of 
Richard  Chon  cry, 

14  St.  GiO:  Feb.  a 1SGT;  J,  Ros,  No.  33— Joint  Resolution  for 
the  Relief  of  certain  Settlers  on  tho  Sioux  Reservation,  in 
the  Slate  of  Minnesota, 

14  St.  047;  June  1),  1S63 — Treaty  with  Nez  Perce  Tribe. 

14  St,  (157 ; Oct  IS,  3861— Treaty  with  Chippewa  Indians  of 
Sflginavr,  Swan  Creek,  and  Black  River,  Michigan."4 

14  St.  t!Q7;  Mar,  (>,  1805—’ Treaty  with  Omaha  Tribe,03 

14  St.  071 ; Mar,  S,  1865— Treaty  with  Winnebago  Tribe, 

14  Si.  075;  Mar,  10,  1805— Treaty  (supplemental)  with  Ponca 
Tribe,81 

14  St  083;  Aug,  12,  1805 — Treaty  with  Woll-pah-pe  Tribe  of 
Snake  Indians,88 

14  St.  (1ST;  Sept.  29,  18G5— Treaty  with  Great  and  Little  Osage 
Indians.1*1 

14  St.  C!)5 ; Oct.  10,  1865— Treaty  with  Minueconjoii  Band  of 
Dakota  or  Sioux  Indians,*0 

14  St,  099 ; Oct  14,  1SG5— Treaty  with  Lower  Brule  Band  of 
Dakota  or  Sioux  Indians.71 

14  St.  703;  Oct,  14,  1865 — Treaty  with  Cheyenne  and  Arrapnhoe 
Tribes  of  Indians,7* 

14  St  713;  Oct  17,  1805— Treaty  with  Apache,  Cheyenne,  and 
Arrapahoe  Tribes.73 

14  St.  717  ; Oct.  18,  1SGP — Treaty  with  Cam  ache  and  Kiowa  Tribes 
of  Indians.74 

14  St,  7221;  Oct,  ID,  1SG5— Treaty  with  The  Two  Kettles  Band  of 
Dakota  or  Sioux  Indians.7* 

14  St.  727;  Oct  19*  1865— Treaty  with  the  Blaekfeet  Band  of 
Dakota  or  Sioux  Indians.78 

14  St.  731;  Oct,  20,  3865 — Treaty  with  the  Sans  Arcs  Band  of 
Dakota  or  Sioux  Indians,77 


**  Cited:  Belt.  15  C.  Cls.  92*  TJ,  S,  v.  MeDotiqnirp.  131  U-  S.  80, 
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2d  236  ; U S v Nez  Perce,  95  F.  2d  232  : Woolverton,  29  C.  Cls,  107, 
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2 J n.^£nm ' x%1  S t ^707^ 4( Oct.  24,  1804,  correct  date).  8.  255  14  St,  492 j 
15  St^lOS:  16  St.  13.  335.  544;  17  St  163.  437 ; 18  St.  146,  420  ; 19 
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Grabam,  30  0.  Cls  318;  Litchfield,  32  G,  Cls.  585;  Litcbfle.d,  ^3  C,  Cls. 

4*9 2 ^ih  lt0,3  9S,  Cited:  Graham,  30  C.  Cls.  318  ; Jour* 
neycoiip.  28  C-  Cls.  781;  Litchfield,  32  C.  Cls.  585;  Litchfield,  33  C.  Cls, 
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mWB.  J°St.I703.  8i8‘l4  St.  492  ; 15  St.  108.  Cited:  Litchfield.  32  C.  Cl». 
- Tullv  3*?  C Cls  1 : U.  S.  v.  KoaerS,  23  Fed,  658. 
n g.  i4  it.  255.  492  ; 15  St  193.  581,  CCed:  LitChfioia,  62  C.  CIS,  o85  ; 
McKee,  33  C.  Cls.  99;  Swope,  33  C.  Cls.  223.  ^ ,,a. 

ts  gm  14  gt  255  492;  lf»  St.  198.  Cited:  Grahaia*  30  C.  Cls,  318* 
Litchfield.  32  C.  Cls.  585;  Litchfield,  33  C.  Cls  203, 

73^  14  St  255  492 ; 15  St,  108.  Cited:  Graham,  30  C.  Cls.  318  § Litch- 
field 32  C,  Cls.  585*  Litchrteid.  33  C.  Cls,  203, 
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14  Ht,  135;  Oct.  20,  180.5— Treaty  with  the  Yanktonni  Band  of 

Dakota  nr  Sinux  Indians/* 

14  St.  ; Off.  20,  IStif) — Treaty  with  Oukpahpnh  Band  of 
Dakota  or  Sioux  Indians/0 

14  Si.  743  ; Oct.  2S,  1805 — Treaty  with  Upper  Yank  ton  n is;  Band 
of  Dakota  or  Sionx  Indians.” 

M St,  747;  Or.  28.  iSilo— Treaty  with  O’Gallala  Band  of  Dakota 
or  Sioux  Indians/1 

14  St.  75  i;  Ni  iv.  in.  Treaty  with  Cnn  fed  era  ted  Tribes  mid 

nf  Indians  of  Middle  Oregon/2 
14  St.  Ton;  Mar.  21,  ISiSti — Tioury  with  Seminole  Nation." 

14  St.  7ti3;  Mar.  2d,  1 Stifl — Treaty  (supplemental  article)  with 
I'ot  t nwatomie  Tr I h e.M 

I I St.  7(i.) ; Apr.  7.  IStid — Treaty  with  Rots  Forte  Band  of  Clup- 

pew:i  Indians/5 

t ! St.  71  ill ; Apr,  28,  1 8C(V— Treaty  with  Choctaw  nml  Chickasaw 
Indians/6 

II  St,  785  ; June  14,  tSUC— Tivuty  with  Creek  Nation  of  Indians” 
J 4 St.  70’! ; July  4,  58Uf — Treaty  with  Delaware  Tribe/5 

14  St.  TOO;  July  ID,  18G6 — 'Treaty  with  Cherokee  Nation.59 


JPSi  aifird:  Graham.  30  C.  Cls.  318;  Litchfield 
.VI  C.  cu.  HR5;  rjteliflPltl.  :s«  C CIS,  203, 

Cited:  (*  rail  a m,  30  C,  Cls.  318;  Litchfield.  32  C.  Gls, 
rihn  ; rJiclilii-hl.  33  C,  C’ls.  203. 

„ Cited:  Graham,  30  C.  Cls.  318;  rjtfli 

Held,  .12  c.  cis,  :,sn  i LiPhfloM,  aa  c eta  203 

..;I.V4,S!-  A1,2:  in  St-  in*’  St.  US.'  Cited;  Carter.  31  O.  Cls. 

Tn_*  Gruhnim  ,sO  C.  C]s.  318;  Leighton.  101  TT.  8.  201  • D*4chton  20 
4 P VuHfn  in°Wi  3?  C]H  485  ; Lit  ehfhdd,  33  C-  Cls/SOa.^ 

“ }.&'  J.a.?.t-  p04.  K.  -tit  Rt.  1003,  Citrd ,*  Mi-inn.  8(5. , -Tunr  15.  1037. 


OX  H i,  Scott, 


I’M  Viir,  8 Fort,  88-1;  U,  S',  v,  Si’mltioh*.  200  U.  S 417  ■ U S 
1 Pnk.  112;  Woodward,  238  u,  S.  284.  ‘ 1 
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i-VV' iJ2  ®J>J  3 ^9.  -f’  14  St.  2SIS.  492;  15  St.  198;  10  Rt,  13  335  514  ; 
J<  St.  103.  4,17  ; 18  St.  140,  420;  19  St.  170  271  * 20  St  03  ‘>95* 

Ui ; ;?xt3?:.  °o hi  Clg-  410;  Chippewa  30l\l/s‘ 

: Mullen,  224  TT.  R.  448;  Pnnrl.  58  Fort  448 
in  AJ  5oV1:i^01J5/  JL1  Rl‘,(n  t-  *9-  14  St.  255,  492'  15  St,  177.  531; 
1°  St  13.  J35,  544;  17  St.  105.  437;  18  St.  140  420;  19  Rf  170  271  ; °0 


i*2  i .1"  On.  AaO.  141  fin  Op.  A G 109  19  Op.  A G,  389  ; 35  Op,  A G 
nil  l nS%F<1  i44  498  ;_Cnmplinh.  44  C,  Cl s.  488;  Oliprokoe  155  TT  S 

7T1FL*  9 irr,°K^  I®*  Chickasaw,  75  C.  OIr.  426  ; CIiirfaiAnw,  193 

L1,  % 41;>  * Choctaw,  75  C-  Cls.  494  ; Choctaw,  Hi  c.  Cls  03*  Choctaw  Hi 
JP,D^StaoiV8r?r  S’  £!?•  14?=?*  p-  Reynolds,  20  Fed,  Cns.  No. 
IV, U n!n?V  23n*U  S.nOjGnifinan,  159  U.  S.  303;  O Ion  n -Tucker. 
W r-  ^ V : I2  2S2  i nnypfl.  44  C.  Cls  493  ; Jackson 

XJ  R Rio - 'Kl¥b£rll?2  39 i ^n.  104  Fed,  070  ? LllCHS.  103 

In 4 tt  -S  ' -?-v-  40  C.  Cls.  59  ; Morris.  194  TT.  S.  384  • Million 

^«74  V-  S.  218;  Seminole,  78  C,  Cls,  455  * U S v' 

Choctaw,  3S  C.  Cla,  558  ; U,  S,  v.  Choctaw,  179  U.  S.  494  • U S V Payne’ 
S Fed,  883  : Mcstmordand,  1 m TT.  S 545,  ‘ 4 a}ne- 

. 57  ^14  St.  492*  15  St,  198,  311;  10  St  13  335  544.  17  mt  -ioo 

437.  020;  13  Rt,  M6,  402.  420;  19  St  176  271*  St  2<\n  ?2l  Rf"  1 1 4 

4|5;  22  St,  03,  433;  23  St,  76/ 194,  362  : % St.  *29.  449  ; 25  St  21  ?'  757 
fc29  ’ rtnl  ■ 27.St,  120  012;  23  St,  286,  870  ; 29  St.  321  * 30  Rt  0° 

5 < 1.  9^,4  ; 31  St.  221.  801,  1058;  32  St  245  Cited’  10  On  a*  P 81  * in 

f!P;  A-  n-  312  *25  Op,  A,  0,  133  *11  TJm  n,  103  V pVd.  947  - 

r nnnnn,  30  C.  Cls,  272 ; Cherokee,  155  TT.  S.  190  * Cherokee  203  tt  s 70  * 

SSKTsg-JlS  Pi  ft  FSi -<»•«¥"*.  lorn. !'  lifi/cTaht??/  sf  Adi 

442  , Crabtree,  54  Fed,  426  ; Crook,  77  C,  C]s  ing  • Crook  78  r n*  47^  • 
Crwk,  302  u.  R.  G20;  Dnvlpon.  00  F«fl.  443:  Oawlwn  \30  OCls  *72- 

M f«-/Rincd  CT : 7i5 ! 

srrtVsgCn:  I0t/r/  sVn/^U'3ShT-,„tT^|8-  20  p-  2d  8?rf s u-  s' V- 

, 5B/J7*7  327j  30  Rt  1048;  12  St.  1129  /?  14  Rt  49*?*  in  qt  * 

74  P(Sflyy.  FlkQl%  p^awam  38  C-  ps  483  ■ Delaware: 

40  c;‘cii  411 . E k’  112  U‘  s 94  ■ Kiad^d.  225  TT.  S.  582;  Persons, 

7 St,  478,  14  Re  492;  16  St,  335  514  727-  T?  Rt 

4 ni  437 ; IS  St.  41.  14Q.  420;  19  St  176  - 21  St  544  *'  00  Rt 

349;  23  Rt  362;  25  St,  60S,  757  ; 26  St.  63^  28  St’ S m Citrd-  fo  Op 
&.S?7yBB40%A  1-1  A.  G.  «H5:  loop,  a/l irl?8g: 


15  STAT. 

3o  St.  1 1 Mar,  14,  ISdi  ; C,  2«An  Aer  making  Appropriations  for 
the  Expenses  of  Commissioners  sent  by  the  I'reKident  to  the 
Indian  Country, 

15  St.  7;  Mar.  2p,  1S6<  ; C.  — An  Act  making  Appropriations  to 

SUpplj  Deficiencies  in  Apjiropriniions  for  cmitingent  lQx- 
peusoK  <if  tin*  Senate  of  the  United  States  for  the  fiscal  Year 
ending  .Tune  oO,  1H67,  and  for  other  Purpose ■*/" 
lo  St.  1/  ; July  20,  3^0*  : C.  32 — An  Act  to  establish  Peace  with 
certain  Hostile  Indian  Tribes/1 

15  St.  38;  July  20,  1SG7 ; C,  34 — An  Act  amendatory  of  "An  Act 
making  Appropriations  to  supply  Deficiencies  in  the  Appro- 
priations for  contingent  Expenses  of  the  Semite  of  the  United 
States  for  the  fiscal  Year  ending  June  30,  1SH7,  and  for 
other  Purposes/^ 

15  St,  24  ; Mar.  28,  1S67 ; J.  Res.  No,  30 — -A  Resolution  declaring 
the  Moaning  of  the  second  Seel  ion  of  the  Act:  of  the  second 
of  March  1803,  relative  to  Property  lost  in  the  military 
Service. 

10  St,  39;  Mnr,  6,  3fiOS;  O.  21 — An  Act  for  the  Relief  of  Settlers 
on  the  late  Sioux  Indian  Reservation  in  the  Slate  of  Minne- 
sota, 

15  St  72;  Juno  22,  3SGS;  C.  60— An  Act.  to  admit  the  State  of 
Arkansas  to  Representation  in  Congress/6 
15  Si,  SO:  Juno  25,  3 80S ; C.  78 — An  Act  iippniprlaf iug  Money  to 
sustain  tlie  Indian  Commission  and  carry  out  Treaties  made 
thereby, 

15  St,  02:  July  20,  ISOS;  C.  170 — An  Act  making  Appropriations 
for  the  legislative,  executive,  and  Judicial  Expenses  of  I he 
Government,  for  the  Year  ending  the  thirtieth  of  June,  1 860, 
15  St,  110;  July  20,  3808;  G,  377 — An  Act  making  Appropriations 
for  sundry  civil  Expenses  <>f  the  Government  for  flic  vear 
ending  June  30,  1800,  and  for  other  Purposes/7 
15  St,  371  ; July  25,  1808 : O.  233 — All  Act  making  Appropriations 
and  to  sup]iiy  Deficiencies  in  the  Appropriations  for  tin? 
Service  of  the  Government  for  Urn  fiscal  Year  ending  June 
30,  3 SOS,  and  for  other  Purposes/8 
15  St,  177 : July  25,  ISOS;  G,  234— An  Act  for  the  Relief  of  the 
loyal  Choctaw  and  Chickasaw  Indians/* 

15  St*  ITS : July  25,  1868;  G,  235 — An  Act  to  provide  ti  temporary 
Government  for  the  Territory  of  Wyoming,1  Sec  1 — R S 
1889.  1840.  1901;  See.  2— R.  S.  1841  • Sen.  4~R  g 1S46  1 847  * 
ISIS,  3S4D/  1922  * ; See.  0 — R.  S,  1842.  18-57,  1925;  See  10-- 
R,  S.  1891  r gee.  17— R.  S,  1948. 

1.5  St.  186;  July  25,  XS6S;  C*  249— An  Act  to  confirm  the  Title 
to  certain  Lands  in  the  State  of  Nebraska/ 

35  St.  198;  July  27,  1868;  C,  248 — An  Act  making  Appropriations 
for  the  current  and  contingent  Expenses  of  the  Indian  De- 
partment, and  for  fulfilling  Treaty  Stipulations  with  various 
Indian  Tribes  for  the  Year  ending  thirtieth  of  June*  1869,  and 
for  other  Purposes/ 

35  St.  228;  July  27,  1868;  Ch.  259— An  Ant  to  transfer  to  the 
Department  of  the  Interior,  certain  Powers  and  Duties  now 
exercised  by  the  Secretary  of  tho  Treasury  in  connection 


8.190;  Ch^rnkpc.  135  XT.  3.  641;  Ghcrek^p  ilV^XT  v*iKr2ni  ■ 
Chrrnkro,  270  U.  R.  476  * Cticrokre.  223  fT.  S 108  * Ch'crckre  lV  Wnll' 
*33  c,  Clp.  342;  Dfilnwnrn  38  a Ch  ip  Falfprn 
5BV?*-7n0  S;  Cls^44°;  En!5tern  Band.  117  T7*  3.  288;  Garfipld  34  Ann 

& ^SL'fspg^at  m «« 

14oVKin3flLS»i?\f 4UJ°SanA  JonrnPycakc.  31  C.  ris! 


HnCf,  168  Tl  S - 218;  Bominnl^  78  C,  C1b.  455;  Stephens  174  TJ  S 445* 
SrtreUdA«?3  Ciir'-  So-  : Tilton,  363  U.  S.  370;  Thomas,  169 

U.  S-  264;  U.  S.  v,  Aaron,  183  Fed.  347;  XT,  S.  v Payne  g Fed  883- 
U.J^v,  Ro^ra^S  Fed.  658;  Ward,  17  Wall,  253’  ' ' 

”f*  iCSL  80  : 15  St.  171.  Cited-  TJ,  S,  ex  rel.  Gordon,  179  Fed,  SOI 
k;«,7.  35  St.  7.  see.  6. 

Rif.  9 St.  414  ; 12  St.  199, 
gg-  12  St.  819,  S.  1G  St,  370  ; 17  St,  340 
85  Sff.  XT.  S.  Const,.  Art,  14 
™ %7.  15  St,  17. 

97  &f7-  13  St.  63  : 14  St.  688,  s,  34  St.  825  1015. 

98  Fff.  10  St.  0S2  ■ 15  St.  17*  S.  28  Rt!  843 

89  ?a-  14  St,  780,  Art  49,  Cited:  Memo,  Sol.  Nov  9 1937 
504  *0rfi'  Fiettl0nt  Co*«  3 Wyo-  2°0  : Moore,  2 Wyo.  S ; Ward,  168  D,  S, 

2 20  St*  ITS. 

s Rp.  20  St.  178. 

4 Rf>.  20  St.  178. 

5 So.  5 Rt  453, 


676,  68.3*  687,  696,  700.  713/  717,*  724*.  728  732  735  739  ’ 744  748' 

756,  763.  765,  786;  15  St  507,  584,  590,^  ml]  ZIQ.  ' S.  10  it 544  *22  St! 
5P-*  Cited:  33  L.  D.  205:  Memo.  Ind.  Off.,  Apr.  2L  1027  ; Carter  83 
Sv  ffl8k  441  f Donnelly  228  XT.  S.  2 13:  Elk,  111  TJ.  S.  04;  Holden;  17 
^Valk  211;  Leighton.  29  C,  Cls.  288;  U.  S.  v,  48  Pounds,  85  Fed  408* 
U.  S,  v.  Oregon,  103  Fed*  549 ; Ward.  17  Wall.  203. 


15  St.  228-15  St.  673 
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with  In  cl  inn  A flairs.7  Sec,  1 — R,  S.  403,  25  TJ,  S.  C,  2,  TJ,  3. 
C.  A.  Historical  Note:  The  derivative  sections  for  sue  403 
of  the  Rev.  Sint,  were  .section  1 of  Act  July  0,  1832,  4 St, 
net,  providing  for  the  appointment  by  the  President  of  a 
Commissioner  of  Indian  Affairs  to  act  under  the  direction 
of  the  Secretary  of  War  mid  sec,  1 of  Act  July  27,  1868, 
15  St  228.  providing  that  all  supervisory  and  appellate 
powers  and  dufies  in  regard  to  Indian  Affairs  theretofore 
vested  in  the  Secretary  of  Hie  Treasury  shall  thereafter  he 
exercised  and  per  formed  by  the  Secretary  of  the  Department 
of  the  Interior. 

15  St.  234;  Jniy  27,  18CS ; C.  283— An  Act  making  Appropriations 
for  certain  executive  Expenses  of  the  Government  for  the 
fiscal  Year  ending  June  30,  I860, 

15  Sr,  264;  July  27,  1SGS : ,7.  Res.  No.  83 — Joint  Resolution  to  aid 
in  relieving  from  I*eoiiage  Women  and  Children  of  the 
Nnvaio  Indians. 

15  St.  275 ; Feb,  25,  i860;  G,  46— An  Act  ranking  Appropriations 
(in  part)  for  the  Expenses  of  the  Indian  Department,  and 
for  fulfilling  Treaty  Stipulations. 

15  St.  283;  Mar."  3,  1S6D;  C.  121— An  Act  making  Appropriations 
for  the  Legislative,  Executive,  and  Judicial  Expenses  of 
the  Government  for  the  Year  ending  the  thirtieth  of  June, 
1870.*  . _ 

15  St.  301  ; Mar.  3,  I860;  C.  122— An  Act  making  Appropriations 
for  sundry  Civil  Expenses  of  the  Government;  for  the  Year 
ending  June  3th  3870,  and  for  other  Purposes, 

15  St.  oil : Mur,  3,  1860;  G.  123 — An  Act  making  Appropriations 
to  supply  Deficiencies  in  the  Appropriations  for  the  Service 
of  flu*  Government  for  the  fiscal  Year  ending  June  30,  1800, 
and  for  other  Purposes.®  „ 

15  St.  327;  Mar.  3,  38G9;  C.  131 — An  Act  to  establish  certain 
Post -Roads. 

15  St,  356;  Mar.  2,  1863:  C.  IS — An  Act  for  the  Relief  of  tlie 
Heirs  of  the  late  Major-General  I,  B,  Ricbrmlsuii,  deceased, 
15  St.  402 ; Mar.  3,  1809:  C,  ITS— An  Act  continuing  certain 
Purchases  of  Loads  in  the  Ionia  District,  Michigan,  made 
by  Charles  II.  Rodd  and  Andrew  J.  Campeau  ” 

15  St/jG7;  Oct.  1, 1850 — 1 Treaty  with  Confederated  Tribes  of  Sacs 
and  Foxes  of  the  Mississippi,21 

15  St.  405 ; Feb.  IS,  1807 — Treaty  with  Tribe  of  Sac  and  Fox 
Indians  of  the  Mississippi,42 

15  St.  505:  Feb,  19,  1867— Treaty  with  Sisslton  and  War  pet  Oh 
Bands  of  Dakota  or  Sioux  Indians.33 
15  St.  513;  Feb.  23.  1S67 — Treaty  with  Senecas,  Mixed  Senecas 
and  Shawl  ices,  Quapaws,  Confederated  Peorias,  Kaskaskias, 
Wens,  and  Piatikeshaws,  Ottawas  of  Blanchard’s  Fork  and 
Roeho  tie  Roenf,  and  certain  Wyandotfes.11 
15  St.  531;  Feb.  27,  1867— Treaty  with  Pottawatomie  Tribe, 

15  St  539;’  Mar.  30,  1867 — Treaty  witli  Russia.1® 

15  St  581;  Oct.  21,  1807 — Treaty  with  Kiowa  and  Comanche 
Tribes.17 


r fin  7 St  385  454  Cited1  Op.  Snb,  M.  27487,  July  26,  1983  ; Memo. 
c,.i  otx  i nan  Juno  9,  1930  ; eastern  Band,  20  C.  Cls.  449  • Jump, 

100  F.  2T1  130  ; u.  S Boyd,  S3  Fed,  547  ; TJ.  ’S.  v.  Wright,  53  F.  2d 

S08  'Citcd:  8 L.  D.  106  : Eastern  Band,  20  C,  CIS,  449,  _eno 

e 7.  14  St.  756,  787.  Cited:  U.  S.  v,  Kie,  28  Fed.  Cng,  No.  15528a, 

l1 1?'  13?'  £.  15  St,  495.  Cited:  53  I.  D,  187;  Brown,  32  C, 
Cls.  432  ; Pennock,  103  U.  S,  44  ; Sae  & Fox,  45  C-  Cls.  287  ; Sac  & Fox, 

222J<LSi54sY  407,  g,  16  St  13;  17  St,  626,  Cited:  Creek.  77  C.  Cls. 
lr»9  * Creek  84  G,  Cls.  12  s Creek,  802  IT.  S,  620  ; Keokuk,  4 Okla.  5 : 
Pennock?  308  TJ.  S.~  44  f f&c  & Fox.  45  C*"  Cls.  287;  Snc  & Fox,  220 

U'  1037f  L«Ps  t ‘ 1 6 St,  13;  17  St-  281.  487  ; IS  St, 

146  420 ; 19  St  176,  271;  20  St  63,  295;  21  St.  114,  485;  22  St-  68; 
25  St  611;  26  St.  989.  Cited:  18  Op.  A,  G.  141;  Op.  Sol.,  M 12509, 
Aug.  27.  1924*  Butts.  HO  U.  B,  55;  Farrell,  10  Fed.  942 ; Graham, 
30  C Cla  318  ; Mndawakanton.  57  C.  Clg,  357;  Sleseton,  42  C,  Cls,  _410 ; 
Sipseton.  58  C.  Cls,  302 1 U,  S,  v,  Sisseton,  208  U,  S.  561 ; Northern, 

3 *77  St  100  424,  1159;  12  St,  1237,  S.  16  St,  13.  335.  544; 

17  fit.  122.  165,  228,  288,  437;  18  St.  146,  420;  19  St,  176,  271 5 20  gt, 
63  295  * 21  St.  114,  414,  485;  22  St.  68.  433;  23  St.  76,  3t»2 : =4- St 
29  440;  25  St  217.  980,  1013;  20  St.  336,  989;  27  St.  120 .612:  28 
gt’  286,  876;  29  St,  321;  30  St,  02,  571.  924;  31  St.  221.  1058;  45  St. 
1550;  46  St.  90.  1110;  47  St.  91.  820;  48  St  362 ; 49 . St,  176.  Cited: 
13  Op.  A.  G.  338;  Bawling,  223  IT,  8.  528;  Citizen,  26 1C.  Cls,  323 

™ S< 7 7 St.  185.  320;  12  St.  207,  1191;  14  St.  769.  *8.  16  St.  13; 

20  fit.  542;  23  St.  362;  24  St-  256;  25  St,  980 ; 26  St.  989;  44  St.  801. 
Cited:  Elk.  112  U,  S,  94  ; Gundfellow,  10  Fed.  Cns.  No.  5537;  Lauehton, 
75  Fed.  789  ; Renfrow,  3 Okla.  161 : _U.  R.  y.  Navarre,  1 • 3 TJ. ,8.  77 , 
TJ  fi  v.  Pnyne.  8 Fed.  883:  TJ.  S.  V.  Payne,  27  Fed  Cas.  No.  16014. 

Cited:  50  L,  D,  315;  53  I.  D.  593 ; 54  I.  D,  39 ; Davis,  3 Alaska 
481  ; Tn  re  Sab  Quah,  3l  Fed.  827  ; Kie,  27  Fed,  351 ; U.  S.  v.  Berngan, 

2 ”1|ffkni44St.  717.  0-  15  St.  198.  589 ; 16  St,  13,  335.  544;  17  St.  6, 

165,  437  ; 18  St.  146,  420  ; 19  St.  178,  271 ; 20  St.  63,  295  ; 21  St.  114, 

o 

ERIC 


1C  St,  580;  Oct.  21,  1807 — Treaty  with  Kiowa,  Comanche  and 
Apache  Tribes. w 

15  St.  503;  Oct,  28,  1SG7 — -Treaty  with  Cheyenne  and  Arapahoe 
Tribes.10 

15  St.  619;  Mar.  2,  1SC»S— Treaty  with  Tnhegunehc,  Muaclie* 
Capote,  Weclniii  he,  Yauipu.  Grand  River,  and  Uintah  Rands 
of  Ute  Indians.1'0  _ 

15  St.  035:  Apr.  29.  ot  seq.,  ISfiS— Tmity  with  different  Tribes  of 
Sioux  Indians,-1 

35  st.  (J40;  Mav  7,  1808 — Treaty  with  Crow  Tribe." 

15  gt,  655;  May  10,  lS(iS — Treaty  with  Northern  Cheyenne  and 
Northern  Arapahoe  Tribes/* 

15  St,  007;  June  1.  1808 — -Treaty  with  Navajo  Tribe,34 

15  St,  673;  July  3*  ISOS— Treaty  with  Eastern  Band  of  Shoshones 
and  the  Bannock  Tribe  of  Indians."5 


r.74-  Swope.  33  C."  Cls.  223;  IT,  S,' V.  Andrews,  179  U.  S.  90  ; U.  S,  v. 
Myers,  296  Fed-  387 ; U.  S.  v,  Rowell.  243  U,  S.  464.  . 

jb  Sff.  in  St,  581-  8.  15  St,  ins  ; 10  fit.  13.  335  ; 17  St.  5,  1G5,  437  ; 


Cited:  Op,  — . = . . 

Wolf.  187  U,  S.  553  ; Okla.,  25S  V.  S,  D7  l ; Tally,  32  C,  Cls.  1 ; TJ.  S.  v, 
Rowell.  243  TJ.  S.  4G4. 


1^1,  I .HIA,  ^ in  , ot.  -IIP  , \ « * 1 v ? 

3 20  012  * 28  St,  280.  870  ; 29  fit.  321  ;_30  St.  02,  U24s  Cited:  14  Op.  A.  G. 
451;  Memo.  Sol.  Off,,  Aug.  H,  1937;  Brown,  C,  Cla,  432;  Maacarinas, 
33  C,  Cls.  94  : P,  H.  v,  Rogers,  23  Fed.  008, 

13  St,  073,  10  St.  13.  830,  544*  17  St.  55,  105,  437;  18 

Sr  36.  140.  420;  19  St.  176.  271;  20  fit.  63,  295;  21  St.  114,  190, 
4S5 : 22  St.  08  433;  28  St.  70.  802;  24  St.  29.  4*19:  25  fit.  217.  980  ; 
20  st.  320.  osb;  27  St,  120,  012;  28  fit.  280,  870;  29  St.  321;  30  St- 
02  571  924;  81  St.  221  1058:  32  St.  245.  982:  :S3  St.  189.  1048; 

84  St  325  1015;  35  St,  70,  781;  36  Rt.  260,  1058;  37  St,  518;  38 


U S v MeBiatm  v,  104  B,  S.  021. 

St W 11  fit  057,  S 15  Mi.  055:  10  St.  335.  544;  l7  St.  105,  437; 
18  SI  140  402  420  ; 19  fit.  170,  271;  80  St.  63.  295:  21  fit.  114.  485: 
22  St  68  433  603:  23  St,  70,  362;  24  fit.  29,  449;  25  St,  94.  217, 
888,  080  ’ 26  St.  32.6,  989;  27  fit.  120.  G12;  28  St,  280,  870;  29  St, 
301  • 30  St  02  571,  924:  31  Sf,  221,  1068;  32  St,  245,  9S2  ■ 33  fir. 
189  1048;  34  fit.  325.  1015:  35  fit.  70,  781;  30  St.  209,  1058;  37 

St  518  ‘ 28  St  77.  582 ; 39  81.  123.  909.  1193;  40  fit,  561;  41  fit,  3, 

408  1225  ; 4 2 St.  35:!,  1174*  43  fit.  300.  1141  ; 44  St,  453,  934  ; 45  fit, 
200  1562  ; 40  St  279,  1115’  47  fit,  91-  820;  48  St  302.  Cited:  18  Op, 
A G 141  : 18  On.  A.  G.  230 ; 13  L,  D.  307;  17  L,  D.  457:  34  L.  P. 

702;  42  L D 192;  Asslniljoine.  77  C.  Cls.  347:  Beam,  43  C.  Cls.  61  * 

Brown,  32  C.  Cls*.  432;  Carter,  31  f\  CN-  441  ; Conway,  149  Fed.  201  ; 


45  C CU,  177;  Sioux,  R5_C.  Cls.  181;  Sioux,  84  C.  Cl 8.  10;  fiiouxi  86 
C Cls.  290;  Sullv,  195  Fed.  113;  Tally,  32  P.  Cls,  1;  Tlhllg,  2 Dnk, 
7i  * TJ  S v BeeliO,  2 Dak.  292;  TT.  fi.  %*.  Knnwllon,  3 JlAk.  58:  It  fi. 
e.x  n‘1  Gonion,  179  Fed,  391  * IT.  S,  ex  rnl,  Sianding  Bear,  25  Fed, 
ran.  No  14891;  "U,  S.  ex  rel.  Young,  4 Mont.  38;  IVaidron,  143  Ft  d, 

15  St  198.  655;  16  fit  12  335  544;  17  St  165  437;  18  fit. 
140  400  ; -jp  ft*.  t76.  271:  20  fit  03.  295;  21  St.  I1 4.  485;  22  St  42. 
08  '433  ; 23  St.  76  362  : 24  fit-  29,  449  ; 25  fit.  217,  980  : 20  St,  336, 

989-  °7  fit  120  612?  28  St  286,  876:  29  fit  321;  30  fit;  62,  571, 

004  - 31  fit  ' 2^1  1058  ; 34  St,  325.  1015:  35  fit.  70.  781  ; 3B  St,  209, 
1058  ■ 37  St  518  : 38  St  77,  582  ; 39  St.  123,  989  ; 40  St,  561  ; 41  St.  3, 
408  1 225  : 42  St-  552,  1174  ; 43  St.  390,  1141 1 44  St.  453,  807,  934;  45 
fit.  200,  1562;  46  fit.  168.  279.  1115.  Cited:  13  L . R Memo .118; 
Op  Sol  M.  5805.  Nov.  22.  1921  : Memo,  fin!,  Off,,  May  5,  1038:  5 L,  P, 
138;  19  1j.  H.  24;  48  L.  P'. '470:  Brown.  32  C Cls.  432;  Crow,  81 
P Pis  238  ; ilrnper  104  TT.  S.  240 ; Trilsentt.  73  Fed-  60 ; TJ,  S,  v. 
Bn rf olio,  48  Fed.  070;  U.  S.  v.  Bowers,  305  U,  fi.  527;  U.  fi,  v.  12 

049.  f.  in  gt.  m 335  544  : 17  st  165-  437  : 
18  St  146,  420  ; 19  fit.  176.  271;  20  St.  63.  295;  21  St  114,  48R  ; 22 

fit  68  433  : 23  St.  76.  362  ; 24  fit.  29,  440  ; 25  St  217.  980  ; 26  St 

33(1,  989*  27  St-  120,  012:  28  St.  280.  876;  29  fit,  321;  30  St  62. 
9t>4-  31  fit  1058;  82  fit.  245;  33  Sr.  1,89,  1048:  34  St.  325;  35  St, 
70.  781.  907:  36  fit  26D : 37  St.  518;  38  St  77,  582;  SO  St  123. 
909;  4 0 St  561:  41  fit,  B,  408,  1225 ; 42  St  552,  1174;  43  St.  390. 

c3;|  Bvrsnt:%sc;  w‘sf‘18.  **  ™ it  st.  »*.  w;  JR  st.  wo. 
420  i 10  St.  176,  271:  SO  St.  63,  205:  21  St.  114:  36  St,  JO:  88  St. 
77  582:  30  St  123,  060:  40  St.  501  : 41  St.  3 408,  I22n;  42  St. 
il74:  43  St.  SOD.  1141;  44  St.  453.  934;  45  St.  ZOO:  48  St,  »faO. 
Cited’  32  Op.  A.  G.  586;  49  L,  D,  139;  Brown.  32  C.  Cls,  432;  In  re 
nU-TliPT^  12  Ariz.  150;  U.  S.  v,  Lucero.  1 N,  M.  422;  TJ-  S.  v.  Monte, 
a w xr  1 7,q 

'16  St  335.  544:  17  St.  160.  437;  18  St.  146.  420;  19  St  170. 
271  ; 90  St.  63.  295:  21  fit  114.  485  : 22  St . 68.  148  433 t:  23 
76.  362  : 24  fit.  20.  449;  ?5  fit  217.  452.  980:  26  fit.  330.  989  ; 27  fit. 
120  fit?;  ?8  fit  2S6.  876;  29  fit  321  ; 30  gt.  62,  571.  924  ; 81  St. 
22i;  672.  1058;  32  St.  245,  982:  33  St,  189  3048;  84  St.  d25.  1015; 
85  St  70,  781;  36  St  209.  1058;  37  St  518  ; 38  St.  77  582*  69 

St,  123.  969;  40  St  001;  41  St.  3.  408,  1225;  42  St.  552,  1174* 
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ANNOTATED  TABLE  OF  STATUTES  AND  TREATIES 


15  St.  693-16  St,  104 


35  St.  003;  Aug,  13,  ISOS — Treaty  (amendatory)  with  the  Nez 
Perce  Tribe.” 

16  STAT. 


St,  0;  Apr.  10,  IStiO;  C.  13— An  Act  making  Appropriations 
to  supply  Di'tif‘h»neioj?  in  the  Appropriations  fur  the  Service 
of  Government  for  the  fiscal  Year  ending  .Tune  30,  18(10,  and 
additional  Appropriations  for  tlic  Year  ending  June  30,  1ST0, 
a n i 1 f o r o 1 1 u T I* u r p<  ».scs. 

16  Si.  13;  Apr.  10,  ISfifi;  C.  20— An  Act  making  Appropriations 
for  the  current  and  contingent  Expenses  of  the  Indian  De- 
parfiiionf,  and  for  fill  ill  ling  Treaty  Stipulations  with  various 
Indian  Tribes  for  the  Year  ending  Juno  30,  1S70.2T  Sec.  2 — 

it  s.  2nno.  2n  it  n,  a 132 : r,  s,  2101,  25  u.  s.  a i3838; 

Sec,  4 — E.  B.  2030,  25  XT,  S,  C.  21.sd 
10  St,  53  : Apr.  7,  1SG0 : .7.  Res.  No,  9— A Resolution  for  the  Relief 
of  Settlers  upon  the  Absentee  Shawnee  Lands  in  Kansas.30 
10  St  55;  Apr.  10,  1.800;  J.  Res,  No.  18— A Resolution  enabling 
bona  fide  Settlers  to  purchase  certain  Lands  acquired  from 
the  Oreo*  and  Little  Osage  Tribe  of  Indians.91 
10  St.  50;  Dec,  22,  1SG0 ; O.  3— An  Act  to  promote  the  Reconstruc- 
tion of  the  Slate  of  Georgia, 

10  St.  02;  .Tun,  20,  1870;  O,  10— An  Act  to  admit  the  State  of 
Virginia  to  Representation  in  tlio  Congress  of  the  United 
Stales. 

16  St.  67;  Fob,  23.  1870;  O,  10— An  Act  to  admit  the  State  of 
Mississippi  to  Representation  in  the  Congress  of  the  United 
States. 

16  St.  00;  Mnr,  5,  1870;  C,  22--An  Act  to  establish  certain  Post- 
Roads. 

1G  St  80;  Mar.  30,  1870;  C.  30— An  Act  to  admit  the  State  of 
Texas  to  Representation  in  the  Congress  of  lhe  United 
States, 

16  St.  83  ; Apr,  20.  1870;  C.  56 — An  Act  making  Appropriations  to 
supply  Deficiencies  in  the  Appropriations  for  the  Service  of 
the  Government,  for  the  fiscal  Year  ending  June  30,  1870, 
and  for  other  Purpose.*?. 

16  St.  140;  May  .31,  1870;  O.  114 — An  Act  to  enforce  the  Right  of 
Citizens  of  the  United  States  to  vote  in  the  several  States 
nf  this  Union,  and  for  other  Purposes.®8  See,  1— R.  S,  029, 
28  IT.  R.  O,  41 ; R,  S,  2004.  8 U,  S,  C.  31 ; Sec.  2— R,  S,  620, 
28  U.  S,  C.  41 ; R.  S.  2005,  200G ; See.  3— R.  S.  629,  28  U.  S,  C. 
41 ; R.  S.  2007,  2008 ; See,  4— R,  S.  629,  2S  U.  S,  C.  41 ; R.  S. 
2000.  0506:  See,  5 — R,  S,  5507;  Sec.  G— R,  S,  5508,  IS  U,  S.  C. 
51;  See,  7— R.  S.  5009:  Sec.  <S — R.  S.  629,  28  TJ,  S.  C.  41; 
R S,  1022,  IS  IT.  S,  C.  550 ; Sec,  9—R,  S,  1982,  8 TJ.  S.  C.  49; 

R,  S.  19 S3,  8 TJ.  S.  G.  00 ; Sec.  10— R,  S,  19S4.  8 U,  S.  C.  50; 

R.  S,  1985,  S TJ.  S,  C.  51  : R,  S.  0017,  8 U,  S.  C,  01 ; See,  11— 
R.  S,  5016,  18  U.  S.  G.  246;  Sec,  12— R.  S.  1086,  S TJ.  S,  C.  52; 
R.  S.  1987,  8 TJ.  S.  C.  03 : Sec,  13— R.  S.  19S9,  8 U,  S.  O.  50; 

See.  14— R.  S.  003,  28  U,  S.  O.  41 ; R,  S.  629,  28  U.  S.  O,  41 ; 

R,  S.  1786,  5 U.  S.  C.  14a;  Sec.  15— R.  S,  1787;  Sec.  16— 
R S T3,  2S  U.  S.  C.  41 ; R.  S.  629,  28  U.  S.  G.  41 ; R.  S.  641, 
28  U.  K.  C,  74  ; R,  S.  699 ; It.  S,  1077,  8 U.  S.  C.  41 : R.  S. 
2164,  8 U,  S.  C,  135;  Sec.  17— R.  S,  0510,  IS  U.  S.  C,  52;  Sec. 


43  Rt,  300,  1141;  44  St,  4H3,  034,  1340:  45  St,  200,  1502  ; 40  St  270. 
1115,  Cited:  49  T,,  D.  370;  Op.  Sol  . M.  5386,  Juno  19.  1923;  Brown. 
32  C.  Cls  432;  Fremont.  3 Wvo.  200:  r-Tnrtcnesft.  98  TT,  R,  476  ; James, 
3g  F.  2d  431  ; Marks.  28  C.  Cls.  147;  Marks.  101  TJ.  S,  207;  Moore, 
2 Wyo,  8 : Shoshone.  85  O,  Cls,  331  ; R'a^notu*.  82  C,  Cls,  23 ; Skeeni. 
273  Fori.  93:  XT,  S.  y.  Fnrkins,  18  F.  2d  042*  TJ,  S,  v.  Pqrtnriif-Marf h. 
213  Fed.  601  ; Tl.  S.  v.  Powers,  _305  U.  S.  527  ; TT.  S.  v.  Shoshone.  304 
V S ill  : TV  8 ex  rel  Ray  27  F,  2c!  HOD;  Utah,  Idaho,  3 Pno.  3; 
Ward.  103  TT.  S.  504. 

2"5?(7.  14  Rt,  0-17,  citrd:  20  On.  A.  n.  42;  Memo,  Sol.  Off.,  Juno  7. 
1920  : 53  I D.  1 33  ; Lnnfffnrd.  12  C.  Cls.  338. 

& Ra  1 St,  Cl  8;  4 SV  422  : 7 St.  30  4 0 f»1.  69.  gf,  01.  90,  105,  J14, 
Id  j7n  185  139.  191,  212,  280.  240.  287.  296.  217.  3?0.  327.  3^9 

.nr»2‘  870  Jot'  4^9  425,  423  469  640  (Ml.  B46  592  596;  9 St.  35, 

R42,  855]  878;  10  gt.  1019.  1027,  1089,  1044.  104fr  1056,  1005.  1071. 
1079  innn  nnn  1111,  1122  il?o  1133,  n44.  H87:  11  St.  014.  023 
700  702.  729,  744  ; 12  St.  539,  028,  744,  754,  928.  934,  940,  1)46,  953, 

0. 78.  non.  972,  976  081  997  1192;  13  St.  03  351,  003,  068.  675  682. 

(139  094:  14  St.  049.  6,58.  068.  683.  087  750  763.  765.  7FO  780.  787; 
15  Rt.  495.  500.  514  515.  533  581.  589,  590,  020.  022.  050.  0fi9:  10  St 

568.  708.  S,  10  Rt,  335.  544:  17  St,  105  437:  18  St  146.  420;  19 

Rt.  271;  20  ST  03;  21  St.  H4.  950:  2?  St.  433;  24  St.  29.  449;  25 
St  217  980;  20  Rt  2,30  9^0*  27  Rt.  120  012;  pH  st.  986  876*  29 

PC  321  : 80  St  02  f>n  924:  31  St.  221.  1058  ; 32  St.  245,  082*  33 

St.  ISO,  1048  ; 34  St,  325.  1015:  35  St.  70.  781.  Cited:  m L.  1).  205; 

1. nliPtifttMh  91  TJ.  R 324:  M^dnwflka ntnn.  57  C.  CH.  357;  Bynn.  8 

C.  265  • s ac  & Fox.  220  U.  S.  481  ; Uhlig,  2 Dak.  71  * U.  S.  v. 

Oregon,  T03  Fed,  fM9 

**  Cited:  TV  R.  v.  Borrv.  4 Fed.  779. 
aa  Snaef ROfind  hv  Ex.  O".  6145  Mnv  25.  1933. 

30  8a.  10  Rt.  1053.  8.  21  Rt.  377  ; 90  St.  0"2. 

14  Rt.  087.  Cited:  Leavenworth,  92  V.  S.  733;  M.  E,  A T,  Rye, 
92  TT.  S.  ton 
• Sg.  14  St,  27. 


18— R.  B,  503,  28  U,  S.  C.  41 ; R.  S.  029,  28  U.  8.  C.  41  : 
K.  S.  009;  It.  S,  722.  2S  U,  8.  C.  729;  Sec.  23— R.  S.  5IB, 
28  U.  S.  C.  41  ; R,  S,  029,  2S  U.  S.  C.  41  ; It.  S.  201(1. 

1G  St  380 ; July  1,  3870  : C.  3S9 — An  Act  to  prevent  tiie  Extermina- 
tion of  Fur-boa  ring  Animals  in  Alaska.  Sec.  3 — It.  S.  i960, 
16  U.  S.  C,  047;  Sec,  2 — XL  S.  1901,  30  TJ.  S.  G.  619:  Sec,  4— 
R.  S.  I9ca  1004,  1971  ; See.  5— It.  S,  1063,  306:5.  3066,  1967, 
1968 : Sec,  6 — 11.  S.  1003,  19 GO.  3970;  Sec.  S— 3t.  S.  3972, 

16  St,  230;  July  12,  1870;  C.  251— An  Act  making  Appropriations 
for  the  legislative,  executive,  mid  judicial  Expenses  of  the 
Government  for  the  Year  ending  the  thirtieth  of  June,  1871. 

16  St  201 ; July  15,  1870;  C,  202 — An  Act  making  Appropriations 
for  sundry  civil  Expenses  of  the  Government  for  the  Year 
ending  June  30,  1871,  and  for  other  Purposes.” 

16  St,  335  ; July  15,  1S70 ; C.  296— An  Act  making  Appropriations 
for  the  current  and  contingent  Expenses  of  the  Indian  De- 
partment and  for  fulfilling  Treaty  Stipulations  with  various 
Indian  Tribes  for  the  Year  ending  June  30,  3873,  and  for 
other  Purposes.*  Sec.  2— R,  S.  2085,  25  U.  S.  G.  OS;  Tl.  B. 
20SG,  25  U.  S.  C,  111“  USCA  Historical  Note : R.  S,  see.  20S6 
was  derived  from  sec.  31  of  Act  June  30,  1834,  4 St.  737, 
entitled  uAn  Act  to  provide  for  the  organization  of  the  de- 
partment of  Indian  Affairs”;  sec,  3 of  Act  Mar.  3,  3 847,  9 St. 
203;  sec.  3 of  Act  Aug,  30,  3852,  10  St,  56,  being  the  Indian 
appropriation  act  for  the  fiscal  year  1853,  and  secs.  2 ami  3 
instant  Act.  See.  3 — R.  S.  2039,  25  U,  S.  G,  21.8*  USCA  His- 
torical Note:  The  derivative  sections  for  R.  S.  2039  were  sen. 
4 of  Act  of  Apr.  10,  1869,  36  St,  40,  and  sec.  3 of  Act  July 
35.  1870,  16  St.  360.  R,  S.  2040;  R.  S.  20-11  ; R,  S.  2086, 
25  U.  B.  C.  111.57  USCA  Historical  Note:  See  see.  2 above. 
Sec,  4 — R.  S.  2098.”  25  U.  S.  O,  326,  USGA  Historical  Note; 
The  Secretary  of  the  Interior  recommends  that  this  section 
he  repealed  a s present  day  conditions  make  it  unnecessary. 
Sec.  6— R,  S,  2054. 

16  St.  370;  Mnr,  14,  3870;  J.  Res,  No.  21 — A Resolution  in  Rela- 
tion to  Settlers  on  the  late  Sioux  Indian  Reservation  in  the 
State  of  Minnesota.38 

18  St.  377;  May  15,  1870;  J,  Res.  No.  62 — Joint  Resolution  for 
the  Relief  of  Helen  Lincoln  and  Helnise  Lincoln,  and  for  lhe 
Withholding  of  Moneys  from  Tribes  of  Indians  holding  Amer- 
ican Captives.40 

18  St,  384 ; July  1,  1870;  J.  Res.  No,  98— A Resolution  instructing 
the  President  to  negotiate  with  the  Indians  upon  the  Uma- 
tilla Reservation,  in  Oregon. 

16  St.  387;  July  33,  3870;  J.  Res,  No,  110— A Resolution  to  pay 
Expenses  of  Delegations  of  Indians  visiting  the  City  of 
Washington.41 

16  St,  390;  July  14,  1870;  .T,  Res.  No,  138— A Resolution  author- 
izing the  Commissioner  of  Indian  Affairs  to  appoint  Guard- 
ians or  Trustees  for  minor  Indian  Children  who  may  be 
entitled  to  Pensions  or  Bounties  under  the  existing  Laws. 

16  St.  401 ; Feb.  2,  1871 ; G.  32“An  Act  to  pay  two  Companies 
of  Oregon  Volunteers.49 

16  St.  404;  Feh.  6,  1871;  C.  38— An  Act  for  the  Relief  of  the 


37  §t,  S30;  IS  St.  402. 

4 St.  442;  7 St.  38.  48.  51.  69.  85-  91,  99,  J0L  114.  118,  183, 

179,  3S5,  IRfi,  191,  212,  286,  287,  296.  317.  B20.  327.  34fV  401.  425.  4.11, 

459.  540.  541.  545.  576,  592,  5^6:  0 St.  35.  R42.  855.  878.  904:  JO  Sf. 
1018.  KP7,  1039.  1044,  1049,  3056,  7065,  1071.  1070,  1095,  1100  1111, 
1126,  1183.  1159,  1167;  11  St.  614,  TOO,  702  729.  744*  12  ,Sf,  828,  65$, 
819.  928,  934,  940.  947.  052  958.  985,  972.  976.  997,  1101.  1192;  13  St. 
63.  663  668  675,  682.  6SD  694:  14  St,  650.  683,  756.  758  765,  772.  T74f 

786,  78R.  798,  802;  15  St.  515,  516  518.  584,  590,  590  022  836,  651,  655, 

669  674;  16  SE  40.  708.  7^0  Rpq.  16  St  29.  #.  10  St,  544;  .17  St,  1*2, 
165.  2°8.  288.  530:  1R  St.  27.  14a  402.  420;  19  St,  176.  221,  271  : 20  Pf, 
63.  295  * 21  St,  40.  114.  199.  485  i 22  Rt  68,  257.  $02  : 2$  Rt  76,  309  • 24 
St.  449  ; 25  Rf.  217.  980;  27  St,  120  : 28  St.  286.  870,  876  ; 2b  Rt.  321  ; .*  0 
Rt.  62.  924  ; 31  St.  221,  1058  ; 32  St.  245  : 3 > St.  189.  1048  i 35  Rt.  781  A. 
16  St.  544  ; 17  St.  90.  Gift'd:  21  Op.  A.  G.  131;  Arlflm^,  5^  F.  2d  85$  : 
Brewer  Elliott.  280  TJ.  S.  77:  Delaware,  74  C.  Cla,  888;  Blk,  3 32  U.  S. 
94;  Hoi ilen,  17  Wall.  211  : Kansas.  80  C.  Cls.  204;  MednwAknntan,  0? 
C.  Cls,  357;  Quick  Bear.  210  U.  S.  50;  Shore.  60  F.  2d  1 : 'I'hnmn*.  169 

U.  S,  284  ; Thiiristnn.  282  U.  S.  469  • Sioux.  88  C.  Cls.  299  ; Sfsseton. 

58  C.  CH.  302  * Uhlig,  2 Oak.  71  ; TT.  S.  v.  Bcsd;  08  Fed,  577 ; U.  S.  v. 

Bnvfl.  S3  Fed,  547 : TT.  S.  v.  7 405  3 Acres,  97  F.  2d  437 ; U,  S,  v. 

Wrieht.  53  P,  2d  300  ; Ward,  17  Wall.  253. 
ngre:  25  TT.  S,  C,  **74  (48  St.  987.  Sec.  14). 

“Superseded  hy  Ex,  Or.  6145.  May  25.  1933.  which  provided  that 
the  Board  of  Ind%n  Commissioners  created  by  this  section  be  abolished, 
fhnt  its  rffairs  be  wound  up  hy  the  Secretary  of  the  Interior,  nnd  that 
its  records,  property,  and  personnel  be  transferred  and/or  remain  under 
the  supervision  of  the  Secretary  of  the  Interior. 

"fiteef  25  U.  S.  C.  4 74  T4$  Rf.  987), 

CCed:  21  Op.  A,  G.  131  : Avres.  35  C.  Cls.  26  * Leiehton,  29  C.  Cls. 
288  ; Tbil-stnn.  232  U,  S.  469  ; U,  S,  v.  Berry,  4 Fed.  779. 

30  An.  15  St.  39. 

« Cited:  Fort  Borthold,  71  C.  Cls.  308, 

« 8.  10  St.  544. 

« gg.  10  St.  307. 
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Stock  bridge  rind  Murine®  Tribe  of  Indians,  in  the  State  of 
Wisconsin. 1,3  - - 

16  St.  410,*  Feb,  13,  1ST1 ; C,  48— An  Act  to  authorize  the  Sale 
of  Certain  Lands  reserved  for  the  Use  of  the  Menomonee 
Tribe  of  Indians,  in  the  State  of  Wisconsin, 

16  St,  46C;  Feb.  28,  1S71 ; C.  101— An  Act  to  establish  certain 
Post- Ronds. 

36  St  475 ; Mar,  3,  1871;  G.  113— An  Act  making  Appropriations 
for  the  legislative,  executive,  mid  .judicial  Expenses  of  the 
Government  for  the  Tear  ending  June  30,  1872. 

16  St  495;  Mar.  3,  1871;  C.  114 — An  Act  making  Appropriations 
for  sundry  civil  Expenses  of  the  Government  for  the  fiscal 
Year  ending  June  30,  1S72,  and  for  other  Purposes. 

16  Rt  515;  Mar.  3,  1871;  C.  115— An  Act  making  Appropriations 
to  supply  Deficiencies  in  the  Appropriations  for  the  Service 
of  the  Government  for  the  fiscal  Tears  ending  June  SO, 
1870,  and  June  30,  1871,  and  for  former  Tears,  and  for  other 
Purposes,41  „ 

16  St.  521;  Mar,  3,  1S71 ; C.  116 — An  Act  making  Appropriations 
for  the  Support  of  ihe  Army  for  the  Year  ending  June  30, 
1872,  and  for  other  Purposes, 


10  St  044;  Mar,  3,  1S71 ; C.  120— An  Act  making  Appropriations 
for  the  current  and  contingent  Expenses  of  the  Indian  De- 
partment, and  for  fulfilling  Treaty  Stipulations  with 
various  Indian  Tribes,  for  the  Year  ending  June  30,  1872, 
and  for  other  Purposes.15  Sec,  1 — -R.  S.  2079,  25  U.  S,  O. 
71 ; H.  S.  2107 ; 17  Sec.  3— It,  S.  2103,  25  U.  S.  C.  SI ; 48 
R.  S.  2105,  25  U.  S.  C.  83,  USGA  Historical  Note:  R,  S. 
2103  was  derived  from  a provision  of  sec,  3 instant  Act, 
and  from  provisions  of  secs.  1,  2 and  3 of  Act  May  21,  1872, 
17  SL  136,  137,  which  was  entitled  "An  Act  regulating  the 
Mode  of  making  private  Contracts  with  Indians.”  Pro- 
visions  of  the  same  nature  as  those  of  this  section,  relating 
to  private  contracts  or  agreements  with.  Indian  tribes  ov 
Indians,  made  prior  to  the  date  of  said  Act  May  21,  1872, 
were  made  by  Act  Apr,  29,  1874,  18  St.  35.  That  net  is 
omitted,  as  temporary  merely.  Bee.  4 of  Act  Mar,  1,  1889, 
25  St,  757,  authorized  the  Secretary  of  the  Treasury  to  make 
certain  payments  to  the  Greek  Nation  as  directed  and  re- 
quired by  the  national  council  of  the  nation,  and  this  pro- 
vision lias  been  held  (U.  S.  v.  Crawford  [O,  G.  Ark.  1891] 
47  F.  561)  to  have  been  intended  as  a substitute  for  this 
sec.  and  sec.  82  of  this  title  in  the  particular  cases  embraced 
in  said  see.  4,  This  provision  has  been  omitted  from  the 
Code  as  having  been  executed. 


16  St  5SS ; Mur.  3,  1871;  G.  142— An  Act  granting  the  Right 
of  Way  to  the  Green  Bay  and  Lake  Pepin  Ry.  Co,  for  its 
Road  across  the  Oneida  Reservation,  in  the  State  of 
Wisconsin. 

16  St  634;  Apr.  12,  1870;  C.  QB — An  Act  to  compensate  Mrs. 
Fannie  Kelly  for  important  Services. 

16  St.  667;  June  23,  1870;  Res.  No.  81— A Resolution  to  provide 
for  the  Payment  of  the  Claim  of  Martha  A,  Estili,  Ad  minis- 
tratrix  of  the  Estate  of  James  M.  Estili,  deceased,  Rcdiek 
McKee,  and  Pablo  de  la  Toba. 


« ig  St,  146;  27  St.  744,  Cited:  Beecher.  95  TJ.  S.  517  ; E]k,  112 
U g.  94  : Shoshone.  85  C.  Cls.  381 ; Stoclchridge.  Cl  C.  Cl-s,  472 ; Stock* 

bridge,  63  C,  Cla.  2GS ; U-  S-  v,  Gardner,  189  Fed.  GOO ; U.  S.  v.  False, 

200  ri.  S.  467. 

4*  19  Op,  A.  G 115. 

&Sa  4 St  442  ‘ 7 St,  36,  46.  51.  69.  85.  01,  99,  105.  114.  161.  179. 

1R5  3 88.  191,  212  230  240,  287.  2D6.  317,  320.  321.  327.  349,  379,  425, 

4,33’  459.  540.  541,  545.  502,  596  ; 0 St.  35.  S42.  855.  £?D.  878.  904  ; 
10  St  1018,  1027,  1039,  1044.  1049.  1050,  1005,  1071,  1078  1094.  1095. 
1109  1111.  1126.  1133,  1167,  11  St.  014,  023.  700.  702,  729.  744;  12 

St  239,  628,  928,  934.  940,  947,  953,  058.  965,  972.  076.  997,  1192;  13 

St  63  063.  r08  675.  082.  689.  694  t 14  St.  050,  068,  683,  687,  756,  758.  768. 
765  772,  780.  788,  802;  15  St.  213.  513,  515  581.  596.  622  630.  651.  655. 
660.  076;  16  St.  40,  321,  346,  360.  361,  363.  387.  708.  720.  S.  17  St. 

226  437;  18  St.  27,  146;  32  Rt.  641;  43  St.  SI 2.  1133;  49  St.  1984 

Cited:  Brown,  39  Yale  L.  J.  307;  Goodrich,  14  Calif.  L,  Rev,  83,  157; 
Houghton,  10  Cnlif.  L_  Rov.  507;  Kripaer,  3 Gen,  Wash,  L.  Rev.  279; 
53  I.  D 593:  Memo.  SM.,  .Tulv  25,  1034;  Memo.  Tad.  Off.,  Mar.  13. 
1935  * Op-  Sol..  M.  28033.  .Time  4,  1935 ; Memo.  Sol.  Dec,  26.  1935. 
Jan,  23,  1937,  Aim  6.  in.38  ; Memo.  Sol.  Off.  Oct,  7.  1038;  Op,  Sol,,  M. 
30146,  Fob.  8,  1939;  Rlnrkfeet.  81  C.  Cla.  101;  Brown.  32  C.  CR  432; 
Cherokee,  187  U.  S.  294;  Clinrtnw.  75  C.  CR  494;  Choctnw.  21  C.  CIS. 
59  ; Conway.  149  Fed.  2R1  • Crow.  81  C.  OR  238  ; Elk.  112  IT.  S.  94  ; Fi  d. 
Crow  Do??,.  109  U.  S.  550;  Holden.  17  Wall.  211;  Marks.  161  IT.  S.  207: 
Matter  of  Hnff.  197  U.  S.  488;  Meclnwjikanton,  57  C.  Or,.  357;  NaeR 
191  Fed.  141  ; New  York  Indians.  170  U.  S,  1;  Nunn,  210  Fed.  330; 
Seheer,  48  F,  2fl  327  ; Uhl  is,  2 Dnk.  71:  U.  §■  v,  Osborn.  2 Fed.  58; 
U.  S,  v,  Seneca,  274  Fed,  047 ; Ward  17  Wall,  253, 

" **See:  25  U.  S,  C,  476  (48  St,  987,  sec,  16)  ; 25  U.  S.  C.  477  (48  St. 
988.  sec.  17), 

« Cited:  Power,  18  C.  CIs.  203, 

**See:  25  U.  S,  C,  81a  (49  St.  1984,  sec.  I)  ; 25  TJ.  S.  C,  81b  (49  St, 
1984,  sec.  2). 


16  St,  696 ; Mar.  3,  lS7i ; C.  178— An  Act  granting  a Pension  to 
Julia  Traynor. 

16  St.  704 ; Feb,  27,  1871 ; J.  Res,  No.  44— Joint  Resolution  for 
the  Relief  of  Lucy  A,  Smith,  Widow  ami  Adinln’x  of  James 
Smith,  deceased, 

16  St.  707;  Oct.  14,  1864;  Treaty  with  Kin mntli  and  Moadoc 
Tribes  and  Yahooskin  Band  of  Snake  Indians." 

16  St.  719;  Mar.  19,  1SG7;  Treaty  with  Chippewa  Indians  of 
Mississippi,^  _ 

16  St.  727;  Apr,  27,  1868;  Treaty  (supplemental  article)  with 
Cherokee  Nation.51 


17  STAT. 

17  St,  5;  Apr.  20,  1871 ; C.  21— An  Act  making  Appropriations  to 
supply  Deficiencies  in  the  appropriations  for  the  Service  of 
the  Year  ending  June  30,  1371.  and  for  additional  Appropria- 
tions for  the  Service  of  the  Year  ending  June  30,  I8t2,  and 
for  other  Purposes,52 

17  St.  55  ; Apr.  23, 1872;  0. 115— An  Act  authorising  the  Secretary 
of  the  Interior  to  make  certain  Negotiations  with  the  Ute 
Indians  ill  Colorado,53 

17  St,  61 ; May  8,  1872  ; C.  140— An  Act  making  Appropriations  for 
the  legislative,  executive,  and  judicial  Expenses  of  the  Gov- 
ernment for  the  Year  ending  June  30,  1873,  and  for  other 
Purposes. 

17  St.  S5  ; May  8, 1872 ; G,  141— An  Act  to  provide  for  the  Removal 
of  the  Kansas  Tribe  of  Indians  to  the  Indian  Territory,  and 
to  dispose  of  their  Lands  in  Kansas  to  actual  Settlers.* 02 * * * 6 * * * * * * 13* 

17  St.  90;  May  9,  1872 ; C.  149— An  Act  for  tlie  Relief  of  Settlers 
on  the  Osage  Lands  in  the  State  of  Kansas.6-’  Sec,  1 — R.  S. 
2283 ; Sec,  3— R,  B-  2284,  2285. 

17  St,  98 ; May  11,  1872  ; C,  157— An  Act  to  carry  out  certain  Pro- 
visions of  the  Cherokee  Treaty  of  1806,  and  for  the  Relief  of 
Settlers  on  the  Cherokee  Lands  in  the  State  of  Kansas.6* 

17  St  100;  May  14,  1872;  O.  159— An  Act  to  Establish  certain 
Post-roads, 

17  St,  122;  May  18,  1872;  0.  172— An  Act  making  Appropriations 
to  supply  Deficiencies  in  the  Appropriations  for  the  Service 
of  the  Government  for  the  fiscal  Year  ending  June  80,  1872, 
and  for  former  Years,  and  for  other  Purposes.67 

17  St  136;  May  21,  1372 ; O.  177— An  Act  regulating  the  Mode  of 
making  private  Contracts  with  Indians,65  Bee.  1 — R,  S.  2103, 
25  TJ.  S,  G,  SI ; 66  ESOA  Historical  Note  : See  16  St.  544,  sec,  3. 
Sec.  2 — R.  S,  2106,  25  TJ,  S.  C.  84  (See  sec,  1 Instant  Act)  ; 
Sec,  3— R.  S.  2104,  25  V.  S-  C.  82. 

17  St  338;  May  21,  1872;  C.  181— An  Act  to  authorize  the  Issue 
of  a Supply  of  Arms  to  the  Authorities  of  the  Territory  of 
Montana, 

17  St,  159 ; May  23,  1872 ; C.  206— An  Act  to  provide  Homes  for 
the  Pottawatomie  and  Absentee  Shawnee  Indians  in  the 
Indian  Territory,80 

17  St.  165  - May  29,  1S72 ; C.  233— An  Act  making  Appropriations 


40 s.  14  St.  683;  16  St.  13,  330.  044;  17  St,  105,  437;  IS  St.  146, 
420;  19  St.  176,  271  ; 20  St.  63,  200  I 21  St,  314,  485;  £2  St.  88.  433  ; 
23  St-  76  362  ; 24  St  20  ; 30  St.  571  ; 41  St.  623,  Cited ; 12  Tj.  T).  Memo, 
510  578*;  12  L.  D.  Memo.  703;  32  L.  D.  664-  California,  87  Fed.  532; 
Klamath,  81  C.  Cls,  79  : Klamath.  86  C.  CIr  614;  Oregon.  202  U.  S.  60* 
U.  S v.  Klamath,  304  U,  S-  119:  V S-  v.  Oregon,  103  Fed.  549, 

Kftff  0 'at.  904*  13  St.  089,  ^0L.  694.  S.  16  St.  335.  544:  17  St.  165, 
437  18  M 146,  420  ; 19  St,  176,  271  * 20  St.  63,  296;  21  St.  114.  485; 

22  St  68  433 ; 23  St.  76,  362  ; 24  St.  29.  440 ; 25  St,  217,  647,  080 : 
26  St.  336,  D89:  27  St.  120.  012;  28  St,  286.  870;  29  St.  321;  30  St. 

02  571,  924*  31  St.  221,  1058  I 32  St.  245,  982;  33  St.  189,  539,  1048; 
34*  St.  325,  f 015  ; 35  St,  70.  781;  30  St.  269,  1058;  37  St.  518 : 38  St 
77  582*  39  St  123.  909*  40  St.  561;  41  St.  3,  408.  1 22;>  ; 42  St,  552, 
1174;  43  St.  390.  1141;  44  St.  453.  934;  45  St.  200,  1502;  46  St,  279, 
1115;  49  St.  321.  1757.  Cited:  Cain.  2 Minn-  L.  Rev.  177;  16  L»,  D, 

427-  29  L.  D.  408;  Chippewa.  80  C.  CR  410:  Chippewa,  301  U.  S,  358; 

Fairbanks,  223  U.  S.  215*  Ora  voile.  253  Fed.  540  * Johnson,  234  U,  S 
422*.  Mille  Lnc,  4G  C.  Gift  424;  Morrow.  243  Fed.  854;  Oakes,  172 
Fed.  805  ; U,  S.  v.  First.  234  TJ.  S.  245  ; TJ.  S-  v.  Mille  Lac,  229  U.  S, 

408 ; TJ,  S.  V.  Waller.  243  U.  S.  452*  U,  S,  v,  Walters,  17  F,  2d  116; 

Woodbury,  170  Fed.  302. 

■i  $g  14  St.  799,  Cited:  Eastern  Band,  20  G.  Cla-  440, 

& 15  St.  581,  089  593. 

fa sa - 15  St.  619.  (8.  IS  SK  36.  402,  Cited:  Ute.  45  C-  Cls.  440. 

64  Ffj,  12  St,  lilt.  ^-18  St.  272:  19  Sf  74,  _ _ , 

16  St.  3R2,  K,  21  St.  40,  114.  Cited:  Hartman,  76  Fed,  _157. 

M Sg.  14  St.  709.  *3,  18  St,  41 ; 19  St.  205  ; 20  St,  9S6,  Cited:  Eastern 

Band.  20  C.  Cls,  449, 

siSg.  14  St.  319.  688,  758.  788;  15  St,  513,  515;  10  St,  302, 

^8  St.  35;  30  St.  924  * R2  St.  641;  37  St.  518-  43  St,  81 2,_  1133, 
Cited:  Memo*  Snl..  July  25.  1034  ; Op,  Sol..  M.  28033.  June  4.  1985 is  Memo. 
SnI.  Jnn,  23.  1037  Auer.  6.  1938*  Memo.  Off.  SnL,  Oct,  7,  1938:  Op,  SoL, 
M.  30146.  Feb.  R.  1930;  Rmiins.  23  C.  Cls.  106.  _ ^ 

31  St.  84 81  33  St.  189.  See:  25  U.  S.  C.  Sia  (49  St,  1984,  sec,  1)  ; 
25  U.  S.  C.  81b  (49  St,  1984.  gee.  2).  . . _ „ „ ^ 

» S,  31  St.  221,  1469  ; 32  St.  245,  Cited - 11  L.  D.  103  ; 13  L.  D.  185  ; 

13  L.  D.  314  ; 13  L.  D.  318 ; 20  Lr.  D.  46 ; U,  S-  v-  Payne,  8 Fed,  883, 
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17  St.  165-17  St.  579 


for  1 lie* *  current  and  contingent  Expenses  of  the  Indian  Do- 
]>:irtni(Mir.  mid  fur  fulfilling  Treat y Stipulations  with  various 
Indian  Tribes.  l'or  the  Year  ending  June  30,  1ST3,  and  for 
cither  l bin  tost  >8,®*  Sec.  1 — It.  S,  20-12,  25  U,  S.  C,  24  ;B"  Sec.  7— 
R.  H.  445,  410, 

17  St.  213  : Juno  1.  1ST2:  C.  202 — An  Act  to  authorize  the  Secretary 
of  t he  Interior  1<>  make  Partition  of  the  Reservation  of  Me- 
sh in -go-mo-i?  la,  .*i  Miami  Indian.*1 
17  Hi,  21-i  ; June  1.  3872;  C.  ‘203 — An  Act  to  authorize  the  Presi- 
dent of  the  United  States  to  negotiate  with  the  Chiefs  and 
Head-men  of  the  Shoshone  and  Bannock  Tribes  of  Indians 
for  i he  Relinquishment  of  a Portion  of  their  Uosewation  in 
Wyoming  Territory.** 

17  S’,  223 ; June  5,  1872;  O.  80S— =An  Act  to  provide  for  the  Re- 
moval of  the  Flathead  and  other  Indians  from  the  Bitter 
Root  Valley,  in  the  Territory  of  Montana.*5 
17  St,  228;  June  n,  1872:  O.  300— An  Act  to  carry  into  Effect  the 
fourth  Article  of  the  Treaty  of  February  23,  1867,  with  the 
Seneca,  Shawnee,  Qua  paw,  anti  other  Indiana.®0 
17  Si,  228;  June  5,  1872 ; C.  310 — - An  Act  to  confirm  to  the  Great 
and  Little  Osage  Indians  a Reservation  in  the  Indian  Terri- 
tory^ 

17  Sr.  258:  June  0.  1872;  C,  316 — An  Act  making  Appropriations 
fnr  the  Support  of  the  Army  for  the  Year  ending  June  30, 
1873.  and  for  other  Purposes. 

17  St.  281;  June  7,  1872;  C.  325 — An  Act  to  quiet  the  Title  to 
certain  Lands  in  Dakota  Territory.03 
37  SL  283  : June  8,  1872:  C,  335 — An  Act  to  revise,  consolidate, 
n u d amend  the  Statutes  relating  to  the  Postoffice  Depart- 
ment,^ 

17  St.  310;  Juno  8,  1872;  O,  3nS — An  Act  in  Relation  to  Settlers 
on  certain  Indian  Reservations  in  the  State  of  Minnesota.10 
17  SL  817:  Juno  10.  1872;  G.  410 — An  Act  making  Appropriations 
for  sundry  civil  Expenses  of  the  Government  for  the  fiscal 
Year  ending  June  30,  1873,  mid  for  other  Purposes, 

17  St,  381;  June  10,  1872;  C.  424 — An  Act  for  the  Restoration  to 
Market  of  certain  Lauds  in  Michigan.71  See.  2— Ti.  S,  2313, 
2314 : gee.  3— R.  S.  2315 ; Sec,  4 — R.  S.  2316, 

17  St.  3S2;  June  10,  1872;  C.  427 — An  Act  to  establish  certain 
Post-roads. 

17  St.  388;  June  10,  3872:  C,  430 — An  Act  for  the  Relief  of  certain 
Indians  in  the  Central  Superintendency, 15 
17  St.  301 ; June  10, 1872;  C.  430 — An  Act  for  the  Relief  of  certain 
Tribes  of  Indians  In  the  northern  Snperinloiideiicy” 

37  St,  305;  May  7,  1872  ; J,  Res.  No,  4 — Joint  Resolution  appoint- 
ing Commissioners  to  inquire  into  Depredations  on  the 
Frontiers  of  the  State  of  Texas,7* 

17  St  307;  Dec,  13,  1872 ; G.  2— An  Act  to  authorize  the  Issuance 
of  College  Scrip  to  the  Slate  of  Arkansas,  and  for  other 
Purposes,-® 

17  St  400;  Jan.  8f  1873;  C.  20 — An  Act  to  provide  for  the  Ex* 


'in  Sa.  4 St.  442  ; 7 St  30.  4G.  51,  on.  85.  91,  99,  105,  314,  161.  179.  > 85, 

IRS  ini  21*>  236  210  287  200,  317,  320  327,  349.  425.  450.  540=  541. 

545*  502*  500 Vo  St.  35,  842  S55,  878.  904  ; 10  St.  1018.  1027,  1030,  1044, 

iota  iohfl  io<m  1071.  1078.  ions,  non,  1110.  1111.  1120.  1133,  no?: 
11  St  014.  700.  702.  720,  744:  12  St.  028.  028,  034.  040.  047.  9n_3,  tk>8. 
005  972  070  007.  1101. 1102  ; 13  St.  024.  6GL  608,  07a,  082.  680.  004  : 14 
St  050  nns.  0S3.  087.  755.  750.  758.  703.  705,  772,  785,  780.  788.  709  802  ; 
15  Rt  515  51 0 584  590,  504,  590,  022.  038,  051,  655,  669,  076;  10  St.  40. 
359  301  708  720  8. 17  St,  437;  18  St,  31,  146;  10  St,  102;  28  St,  679, 

Cited’  Mrmo  Ind  Off.,  Apr,  21,  1027;  Ayres.  35  C,  Cls,  26;  Brown.  32 

C Cls  432  - Rutler  38  O,  Cls.  167:  Campbell,  44  C,  Cls,  488;  Cherokee, 
155  IT  S 218  * Ch- Tokrr,  155  U.  S.  10G  ; Chippewa,  80  O.  Cls.  410  ; rhip- 
pown,  80  C.  Cls.  410  : CotrnlitOR,  178  TL  B.  230;  In  re  Wolf.  27  Frd.  006; 
Leighton,  T01  UR,  201  ; Leighton,  29  G,  Cls.  288;  Love,  29  C,  Cls,  332  ; 
Med.nwn kan ton.  57  C.  Cls,  357;  Nesbitt  180  tJ.  S.  153;  Pino,  38  C,  CK 
04  ; Stone.  29  C.  Cls,  111  ; Thurston,  232  U.  B.  469;  TJ,  S,  v.  Ashton,  170 
Fed  500  : U.  S v,  Sandoval.  231  IT,  S,  28, 

ta  Superseded  by  Ex.  Or.  6145,  Mny  23,  1933,  (See  Historical  Note  25 
U.  s.  c,  A.  21). 
r/.  7 St.  583, 

w R 18  St,  146,  420  ; 19  St,  1 76,  271  ; 20  St,  63. 

*r.Rr;.  9 St  496  ; 10  S t.  1,58  305  ; 12  St.  975  ; 13  St.  184  ; 10  St,  583.  A, 
18  St'  35  Ft  i_s  St,  133.  146,  420;  25  St.  871.  Cited,’  tJ.  S,  v,  TTeyfron, 
138  Fed.  964;  TJ,  S.  v,  Hieglns,  103  Fed.  348.  ^ t _ 

Mfi/ff  in  Sf  514  520.  S'.  17  St,  D30.  Cited : 35  Op.  A.  O.  l;  On,  Sol . 

M.  27990,  May  14,  1935  ; Adams.  59  F,  2d  053;  Brewer  Elliott.  200  TJ.  S, 
77  * OommiFsinners,  270  Fed.  110;  Eastern  Band,  20  C.  Cls.  4 49:  iMina-is. 
30  C.  Cls.  264  ; Levindnle,  241  U.  S.  432  : TT.  S.  v.  Aaron,  183  Fed.  347  ; 

TJ,  S.  v.  Hutchings,  252  Fed,  841 ; Work,  260  U,  S,  161, 

m Fg.  14  St.  709;  16  St.  362.  , 

•*Fg.  15  fit.  509,  S,  17  St,  437;  18  St,  146,  420:  19  St.  176.  271  ; 

20  St.  63,  295;  21  St,  114,  485;  22  St,  68.  Cited  • Thlttz,  119  TL  S.  55; 

Sioux,  277  TJ,  §,  424  ; Risseton,  42  C,  Cls,  416 ; Sissetoa,  58  C,  Cls,  302, 
«»  Cifrd:  Memo.  SoL,  Feb.  28=  1935. 

™8g.  15  St.  39.  Cited’  Foe.  102  U.  S,  602, 

™ 8g.  31  St.  021,  A,  IS  St,  516, 

12  St.  1238;  15  St.  518^  R»,  17  St  623. 

73  8.  17  St.  510  ; IS  St.  140,  Rp.  19  St.  28. 

«£.  17  St.  400.  ^ „ 

™ sg.  12  St.  503  ; 14  St,  208  : 15  St.  227  * 16  St.  118. 


ponses  of  the  Commission  to  enquire  into  Depredations  on 
the  Frontiers  of  the  State  of  Texas,70 

17  St,  417 ; Jan,  23,  1873  ; C,  52— An  Act  authorizing  the  Removal 
of  Restrict  ions  upon  the  Alienation  of  certain  Miami  Indian 
Lands  in  the  State  of  Kansas.*7 

17  St.  437;  Fein  14,  1373 : CL  138 — Ah  Act  making  Appropriations 
for  the  current  and  contingent  Expenses  of  the  Indian  De- 
partment. and  for  fulfilling 'Treaty  Stipulation?  with  various 
Indian  Tribes,  for  tlie  Year  ending  June  30,  11474,  and  for 
oilier  Purposes.78  Sec.  1 — R.  S,  467,  25  LL  S,  C.  266:  R,  S. 
2040:  ii.  S-  2052,  25  U,  S,  C.  26,  UHCA  Himorical  Note: 
Instead  of  the  words  “certain  Indian  agents”  in  the  Code 
section,  R.  S.  2052  contained  the  words  “following  Indian 
agents,**  enumerating  the  agents  authorized  to  be  appointed 
for  specified  tribes,  and  fixing  their  salaries.  This  provision 
was  practically  superseded  by  the  appropriations  for  subse- 
quent years,  which  provided  for  such  agents  in  numbers  mid 
at  salaries  different  from  those  authorized  by  R S.  2052 
varying  from  year  to  year,  and  the  number  diminishing 
greatly  in  the  recent  appropriation  acts:  the  duties  of  the 
office,  in  many  eases,  having  been  devolved  upon  other  offices, 
pursuant  to  n provision  of  Act  Mar,  1,  15107,  incorporated  in 
the  Code  under  25  15.  S.  O.  66,  See.  1 (gout.)  TL  S.  21)53, 
25  U.  S,  G,  64  (sec.  1,  IS  St.  147;  IS  St.  421).  R,  S,  .2055; 
It.  S.  2070 ;TJ  R,  S.  2130,  2a  17.  S,  C.  26C,  Sec,  O— R.  S,  2043; 
R.  S.  2044;  R.  S,  2045;  R.  S.  2047.  See.  7— R,  S,  460;  R S, 
2109,  25  TL  S.  G.  140. 

17  St.  406 : Feb.  19,  1S73  ; C.  167 — An  Act  to  provide  for  the  S ale 
of  certain  Now  York  Indian  Lauds  in  Kansas.*® 

17  St.  475:  Feb.  24, 1873:  G.  1SS— Aft  Act:  for  the  Relief  of  Settlers 
on  the  lute  Sioux  Indian  Reservation,  in  the  State  of  Minne- 
sota. 

17  St.  484;  Mar.  1,  IS73;  C.  .217 — An  Act  to  transfer  the  Control 
of  certain  Powers  and  Duties  in  Relation  to  the  Territories 
to  the  Department  of  the  Interior.  R.  S,  442,  5 tJ.  S.  C.  486, 

17  St,  4S5  ; Mar.  3,  1873;  G,  22G — An  Act  making  Appropriations 
for  the  legislative,  executive  mid  judicial  Expenses  of  the 
Government  for  the  Year  ending  June  30,  1874,  and  for 
other  Purposes. 

17  St  510;  Mar.  3,  1873  ; O,  227 — An  Act  making  Appropriations 
for  sundry  civil  Expenses  of  the  Government  for  the  fiscal 
Year  ending  June  30,  1874,  and  for  other  Purposes.81 

17  St  530 ; Mar.  3,  1873;  G.  22S— An  Act  making  Appropriations 
to  supply  Deficiencies  in  the  Appropriations  for  the  Service 
of  the  Government  for  the  fiscal  Year  ending  June  30,  1873, 
and  for  other  Purposes.® 

17  St.  043 ; Mar.  3,  1873 ; 0.  229— An  Act  making  Appropriations 
for  the  Support  of  the  Army  for  Ihe  Year  ending  June  30, 
1874. 

17  St,  566;  Mar.  3,  1873  ; C.  234 — An  Act  to  revise,  consolidate,  and 
amend  the  Laws  relating  to  Pensions,*1  See,  1— R.  8.  4692, 
38  U S.  C.  151;  R.  S.  4693,  38  U.  S,  0,  152  ; R.  S.  4694,  38 
TT.  S.  O.  155 ; Sec.  11— R,  S.  4705,  88  U.  H.  O.  198 : Sec,  15— 
R.  a.  4709;  Sec.  16— R-  S.  4710;  See.  23— R.  S,  4716;  Sec, 
28— R.  S.  4721, 

17  St.  579 : Mar.  3,  1873  ; O,  241 — An  Act  to  provide  for  the  Prepa- 
ration and  Presentation  to  Congress  of  the  Revision  of  the 
Laws  of  the  United  States,  consolidating  the  Laws  relating 
to  the  Post-Roads,  and  ti  Code  relating  to  military  Offenses, 


17  St.  395. 
n Sn,  10  St..  1093. 

™ Rot 7.  3 St.  517.  S/7.  4 St.  442;  7 SJ.  36.  51,  69.  85,  91,  99,  105,  114. 

115  161  3 79  185  212  236.  240.  287.  296  317.  320,  349,  425.  459,  540, 

54 1’.  545  592.  596-  9 St.  35.  842,  855,  878;  10  St.  1018,  1027,  3039. 
1044,  1049  1056,  1005.  1071,  1078,  1095.  1109,  3111.  1126.  1133,  1167; 
11  gt.  614*  700.  702.  729.  744;  12  St.  L*39,  628,  928,  934,  940,  047,  953, 
95R  9G5.  972.  976.  997,  1192;  13  St.  623.  624.  663.  668,  675,  089,  694; 
14  St,  647,  60S,  683.  687.  756,  758,  763.  705,  772.  78G.  78S.  802:  15  St, 
non  515  520  584  590.  596  622,  638,  651.  655.  609.  676;  16  St.  40,  54 4, 
570  70S  720;  17  St.  179  188.  281  : 18  St.  685,  689,  Fp,  18  St,  420; 
36  St,  855.  8.  17  Rt.  530;  18  St.  133,  146.  420;  19  St  176.  271  ; 20  St. 
295  ’ 21  St  114.  485.  Cited;  Memo.  Sol.,  Fell  4,  1938  Belknap.  150 
TJ.  S 588  ; Rnttz,  119  U.  S.  55*  Choctaw,  21  C,  Gte.  50:  Eastern  Band, 
20  C Cls  440;  .Tump,  100  F.  2d  130;  ICansns.  PQ  C.  FIs,  264  * Medawaknii- 
ton.  57  C.  Cls.  357  : Sinux.  277  U.  S.  424  ; V,  S.  v.  Wirt,  28  Fed.  Cas,  No. 
16745  ; Ute.  45  C.  CIS,  440. 

Cited;  U.  S,  v,  iritchell,  109  U.  S.  148, 
so  s.  18  St,  273.  A.  20  St.  36.  , 

si  8g.  3 7 St.  391.  Cited;  TJ.  B.  v.  Warwick,  51  Fed.  280. 

52  %.  16  St,  Sio.  362:  17  St.  228,  462,  8,  18  Sh  3 46,  Cited;  Adams, 

59  F.  2a  653;  Brewer  Elliott.  260  U,  S.  77 : Chipp-wa.  JO  C Cls  410; 
Tn  re  Carr,  5 Fed.  Cas.  No.  2432  ; In  re  Sah  Quah.  31  Fed.  327  : Kansas, 
80  C.  Cls.  204  ; Mertawateanfon,  57  C.  Cls,  357  : Kle.  27  Fed,  3ul  ; TL  S, 
v.  Aaron,  183  Fed.  347  • TJ.  S.  v.  Stephens.  12  Fed,  52;  Waters,  29  Fed, 
Cns.  No.  17264  ; Waters.  29  Fed.  Cas.  No.  17265. 

**R.  27  St.  281.  Cited:  Elk.  112  TJ.  S,  94, 
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and  the  RevMon  of  Treaties  with  the  Indian  Tribes  now  in 
Force, 

17  St,  580;  Mar.  3,  1873 ; C.  255— An  Act  to  establish  certain 
Post*  Roads,"4 

37  St.  013:  Mar,  8,  1873;  C,  294 — An  Act  to  enable  the  Secretary 
of  War  to  pay  the  Expenses  incurred  las  suppressing  the 
Indian  Hostilities  in  the  Territory  of  Montana,  in  the  Year 
1867,  , 

17  St.  023;  Mar,  3.  1873;  G.  317— An  Act  for  the  temporary  Relief 
of  the  Indians  sit  Camp  MeDermii,*  in  Humboldt  County, 
Nevada, 

17  St.  023;  Mar.,  .%  2873;  C,  319— An  Act  repealing  an  Act 
entitled  ‘An  Act  for  the  Relief  of  certain  Indians  in  the 
Central  Super  intendency”  approved  June  10,  1572 An  Act 
supplemental  to  an  Act.  emit  led  *'An  Act  for  the  Relief  of 
certain  Indians  in  the  Central  Super! n tendency”  approved 
June  10,  1872,  iiiiicl  to  settle  by  Commission  all  Rights  mid 
Equities  respecting  the  Property  to  which  said  Act  refers. 

IT  St.  G2G:  Mar.  3,  3873;  C.  821— An  Act  to  authorize  the  Secre- 
tary of  the  Interior  fo  negotiate  with  the  Chiefs  and  Head- 
sneii  of  the  Crow  Tribe  of  Indians,  for  the  Surrender  of 
their  Reservation  or  a Part  thereof  in  the  Territory  of 
Montana, 

17  St.  t)2(h  Mar,  3,  1873;  €.  322— To  authorize  the  Secretary  of 
the  Interior  to  negotiate  with  the  Creek  Indians  for  the 
Cession  of  a Port  ion  of  their  Reservation,  occupied  by 
friendly  Indians.68 

37  St  (127;  Mar.  3,  1878;  C,  324— An  Act  to  enable  the  Commts- 
sdoner  of  Indian  Adairs  io  purchase  and  pay  for  certain 
Improvements  within  lho  Ncz  Perce  Indian  Reservation  in 
the  Territory  of  Idaho,67 

17  St.  031;  Mar.  3,  1873;  C.  882— An  Act  to  abolish  the  tribal 
Relations  of  the  Miami  Indians,  and  for  other  Purposes. 

17  St.  033;  Mar,  3f  1873;  C.  333— An  Act  to  restore  a Part  of  the 
Round  Valley  Ind inn  Reservation,  in  California,  to  the  public 
Lands  and  for  other  Purposes" 

17  St.  001  i May  23,  1872;  G.  100 — All  Act.  for  the  Relief  of 
Charles  F.  Tracy.  . „ 

17  St.  675;  June  5.  1S72 ; G 314— An  Act  for  the  Relief  of  Mrs. 
Fanny  Kelly,  . „ 

17  Fit.  G80;  June  8.  1872;  O.  380—  An  Act  for  the  Relief  of  Albert 
D.  Pierce.  Postmaster  at  Sumnervilie,  Ottawa  County. 
Kansas, 

17  St  GOO;  June  10,  1872;  O.  442— An  Act  for  the  Relief  of  Jane 
Allen  Rirckhend  and  Virginia  Campbell,  sole  Heirs  at  Law 
of  Alexander  Watson,  deceased. 

17  St  701;  June  10,  1§72 ; C.  457— An  Act  for  the  Relief  of 
Elbrldge  Gerry.  ^ „ 

17  St  703;  June  10,  1872;  G 408— An  Act  for  the  Relief  of 
William  J,  Clark,  AdnTr  of  Gad  E.  Upson,  deceased. 

17  St.  703;  June  10,  1872;  O,  460— Arn  Act  for  the  Relief  of 
Dwight  J.  McCann, 

17  St.  730:  Feb,  14,  1873;  C.  143— An  Act  for  the  Relief  of  J.  and 
G M.  Dailey. 

17  St  730;  Feb.  14,  3873;  C,  144 — An  Act  relating  to  the  Claim 
of  John  B,  chapman, 

17  St  730:  Fob,  14,  3873;  C.  145— An  Act  for  the  Relief  of 
S.  E.  Ward,  , „ , * 

17  St.  732;  Feb,  IT,  1873;  G 158 — An  Act  for  the  Relief  of 
R,  H.  Pratt, 

17  St  739 ; Man  L 1873:  G 221 — An  Act  to  authorize  the 
accounting  Officers  of  the  Tree  miry  to  settle  the  Accounts 
of  Charles  T.  Brown  and  ,T,  J.  S,  Hnssler.  late  Agents  for 
the  Chippewa  Indians  of  Minnesota,  on  the  Grounds  of  Equity 
and  Justice. 

17  St,  7GG : Mar.  8,  1873:  G 348— An  Act  for  the  Relief  of  Mrs, 
Ann  Marble*  (now  Strong,)  Adm-2. 

17  St.  787;  Mar.  3.  1873;  0.  449— An  Act  to  authorize  the  Secre- 
tary of  the  Interior  to  set*1  the  Claims  of  Messrs.  Durfce 
and  Perk  and  E,  H.  Durfce  for  Supplies  furnished  the 
Indians  in  Montana  in  the  Winter  of  1869. 

17  St.  787;  Mar.  3,  1873;  C,  459— An  Act  for  the  Relief  of  John 
L.  Pendery,  surviving  Partner  of  Pendery  and  Gamble, 
Attorneys, 

, M,  11380,  June  17,  1924. 

83,7S6-  15  St.  496.  8,  22  St.  257.  Cited:  Goat,  224 

19  St,  271 ; 22  St.  63,  68. 


IS  ST  A T. 

IS  St,  7;  Feb,  4,  1S74  ; G 21— An  Act  Co  establish  certain.  p<nd- 

routes.  . . , , 

18  St.  35;  Feb,  11,  1874  ; C.  25— An  act  to  amend  the  act  eulilluri 
“An  act  to  provide  for  (he  removal  of  the  Flathead  and 
other  Indians  from  the  Bitterroot  Vulley,  la  the  Territory 
of  Montaiicii"  approved  June  0,  1872/° 

IS  Si.  17;  Feb.  20,  1874 ; G 32— Au  act  to  authorize  the  Secretary 
of  War  to  ascertain  (he  amount  of  expense  incurred  by  the 
territorial  authorit  ies  of  Dakota  for  arm*,  equipments,  mili- 
tary stores,  supplies,  ami  all  other  expenses  of  the  volunteer 
forces  of  the  Indian  war  of  15(12, 

IS  St.  27  ; Apr.  3, 1514  ; C.  77 — An  act  appropriating  certain  unex^ 
pended  ba  la  aces  of  a ppropri  albums  for  removal  of  Indians. 
18  St.  28;  Apr,  15,  1874;  O,  90 — Aw  act  to  establish  u reservation 
Lot  cerium  Indians  in  the  Territory  of  Montana,  1‘ 

18  St.  20 ; Apr,  15,  1S74  ; €,  97— An  act  authorizing  the  paymci.it 
of  annuities  into  the  treasury  of  the  Seminole  tribe  of 
Indiana.** 

IS  St.  31 ; Apr.  IS,  1874 ; G 111— An  act  to  secure  to  the  Domestic 
ami  Foreign  Missionary  Society  of  the  Protestant  Episcopal 
Church  in  the  United  States  the  land  in  tliti  White  Earth 
Indian  reservation  In  Minnesota*  on  which  is  situated  their 
church  and  other  buildings, 

18  St.  31;  Apt*.  18,  1874;  C.  112— An  net  to  authorize  the  use  of 
certain  unexpended  balance  Cat  payment  of  expenses  of 
Board,  of  Indian'  Cominissioners,w 
IS  SL  33;  Apr,  22,  1874;  C,  122— An  net  to  enable  the  Secretary 
of  the  Treasury  to  gather  authentic  information  ns  to  the 
condition  and  importance  of  the  fur-trade  in  the  Territory 
of  Alaska. 

18  St.  35;  Apr.  2D,  1874;  C.  135— An  act  relative  to  private  con- 
tracts or  agreements  made  with  Indians  prior  to  May  21, 
3872.us 

18  St,  2G ; Apr,  29,  3874;  G 136 — An  net  to  ratify  an  agreement 
with  certain  Ute  Indians  in  Colorado,  and  to  make  fin  appro- 
priation for  carrying  out  the  snipe.” 

IS  St.  41 ; Apr,  29,  1874;  C.  137—  An  act  for  the  relief  of  settlers 
on  the  Cherokee  strip  in  Kansas, w 
18  St.  46;  May  15,  1874;  G,  17G — An  act  givimr  tike  assent  of 
Congress  for  the  improvement  of  the  Wolf  River  across  the 
Menomonee  Indian  reservation,  in  the  State  of  Wisconsin. 

18  St-  47;  May  16.  1874;  C,  181 — An  act  to  authorize  fho  Secre- 
tary of  the  Interior  to  discharge  certain  obligations  nf  the 
United  States  to  the  creditors  of  the  Upper  and  Lower 
Bands  of  Sioux  Indians.” 

IS  St.  51 ; June  3,  1874 ; G.  205 — An  net  to  provide  for  the  better 
protection  of  the  frontier  settlements  of  Texas  agn-hist 
Indian  and  Mexican  depreciations,00 
18  St.  52:  June  3,  1874;  G,  206— An  act  to  extend  the  lime  to 
pro -emp tors  on  the  public  lands  in  the  State  of  Minnesota, 
to  make  final  payment. 

IS  St  72;  June  !G,  3874;  C 235— An  Act  making  appropriations 
for  the  support  of  the  Army  for  the  fiscal  year  ending  June 
30,  1875.  and  for  other  purposes.1 
18  St.  S3;  June  18,  1S74;  O.  313— An  act  to  authorize  the  Sec- 
retary of  War  to  ascertain  the  amount  of  expenses  incurred 
by  the  States  of  Oregon  and  California  in  file  suppression 
of  Indian  hostilities  in  the  years  3S72  and  1873. 

18  Sf.  85;  Jrtne  20,  1874;  O,  32S— An  act  making  appropriations 
for  the  legislative,  executive,  and  judicial  expenses  of  the 
Government  for  the  year  ending  June  80,  1875,  and  for 
other  purposes, 

18  St.  113;  June  20,  1874  ; G 333— An  act  providing  for  publica- 
tion of  the  revised  statutes  and  the  laws  of  the  United  States. 
18  St.  133;  June  22,  1874;  G,  388— An  act  making  appropriations 
to  supply  deficiencies'  in  the  appropriations  for  t!he  service 


. 26  St,  1035. 

1 1WV"<rfSf 


St.  1 99,  8 m Rt.  024 ; 31  St,  848;  32 

s,  408. 

Medawakan ton , 57  C,  CIs.  357. 


d.  T.  41 5. 
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of  the  Government  for  the  fiscal  years  ending  June  SO* 
I STS  and  1 874,  and  for  other  purposes/ 

318  St,  14t#;  June  22,  1874  ; CL  US9 — An  act  making  appropriations 
fur  the  current:  and  cmrti'ngenr  expenses  of  the  Indian  De- 
partment, and  for  fulfilling  treaty  stipulations  with  various 
Indian  tribes,  for  the  year  ending  June  30,  1S73,  nntl  for 
other  purposes.4  Sec.  i—p.  147,  It.  8.  20.13,*  25  U,  S.  C.  64 
(17  St.  137,  See,  1 ; 18  St.  421)  ? See  10 — 25  U.  S.  C„  S7-6 

IS  St.,  204;  June  23,  3874;  C,  455 — An  act  making  appropriations 
for  sundry  civil  expenses  of  the  Government  fur  the  fiscal 
year  vmtinfz  Juno  30,  1875,  and  for  other  purposes.6 

18  St.  253 ; June  23,  1S74  * C*  470 — An  net  to  establish  certain 
post- rout  ftiS.. 

IS  St.  272;*  June  23,  1874 ; C.  471 — An  act  providing  for  the  sale 
of  the  Kansas  Indian  hinds  In  Kansu®  to  actual  settlers, 
and  ftn;  the  disposition  of  the  proceeds  of  the  sale/ 

18  St.,  278;  June  23,  1874  ; 0.  472 — -An  act  to  further  provide  for 
the  sale  of  certain  Indian  lands  in  Kansas?,® 

18  'St,  283;  June  23,  1S74;  G.  483 — -An  net  to  extend  the  time 
for  completing  entries  of  Osage  Indian  lands  in  Kansas, 

IS  Sl  20i ; Dec.  15,  1874 ; C.  2— An  act  to  confirm  an  agreement 
made  with  the  Shoshone  Indians  (eastern  band)  for  the 
purchase  of  the  south  part  of  their  reservation  in  Wyoming, 
* Territory/ 

18  St.  205 ; Jim,  11,  1S75 ; C,  14* — An  net  explanatory  of  the 
resolution  entitled  “A  resolution  for  the  relief  of  settlers 
upon  the  Absentee  Shawnee  kinds  in  Kansas,’*  approved  April 
7,  lS69/°_ 

18  St.  336;  Feb,  18,  1875*  C,  80 — An  act  to  correct  errors  and 
to  supply  omissions  in  the  .Revised  Statutes  of  the  United 
SUltes.  Sec,  1- — R,  S',  2146,  2o  U.  S.  C.  218,  USCA  His- 
torical Note:  R.  S,  2140  was  derived  from  sec,  3 of  Act  Mar, 
27,  1804,  10  St.  270,  with  the  exception  of  the  words  “crimes 
committed  by  one  Indian  aguiust  the  person  or  property  of 
another  Indian,  nor  to.”  Said  words  were  inserted  by 
amendment,  making  the  section  read  as  set  forth  here,  by 
Act  Feb.  18,  1375,  sec,  I,  18  St  316,  Indians  committing  any 
of  seven  crimes  specified.  If  committed  within,  a Territory, 
were  made  subject  to  the  laws  of  the  Territory,  and  if  com* 
muted  within  an  Indian  reservation  in  any  State  were 
made  subject  to  the  same*  laws  as  persons  committing  any 
of  said  crimes  within  the  exclusive  jurisdiction  of  the  United 
States,  by  the  Seven  Crimes  Act,  Act  Mar.  3,  1885,  s.  9,  23 
St.  385,  sec.  548  of  Tit.  18,  Criminal  Code  and  Criminal 
Procedure,  See  historical  note  under  section  212  of  this 
title. 

18  St,  330;  Feb,  10,  1875;  CL  90 — An  act  to  authorise  the  Seneca 
Nation  of  New  York  Indians  to  lease  lands  within  the 
Cattaraugus  and  Allegany  reservations,  and  to  confirm 
existing  lenses,111 

IS  St  335;  Mar,  1,  1875;  C,  114— An  act  to  protect  all  citizens 
in  their  civil  and  legal  rights/3 

18  St.  313;  Mar,  3,  1875;  G,  129— An  act  making  appropriations 
for  the  legislative,  executive,  and  judicial  expenses  of  the 
Government  for  the  year  ending  June  30,  1876,  and  for 


other  purposes. 

a Kg.  10  St  1109;  17  St.  227,  440,  403.  S.  21  St.  114.  Oita I:  Meda- 
wakanton,  57  C,  Cls.  357. 

*Sa'4  St.  442;  6 St,  904:  7 St-  SB.  44.  HI.  09.  85.  91,  99,  105.  JH, 
135  161  179,  18«,  193.  *213.  230.  240,  287/200.  317.  320.  327.  340. 
352.  419!  425,  459,  540.  541,  545,  592.  500;  9 St.  842.  878.  004;  10 
St  1019  1030,  1044.  1040.  1050.  1005,  3 071.  1078.  1095,  1098,  1110. 
11 11,  1128,  1133.  114 4.  1167;  11  St,  35.  614.  700.  702.  729.  7 44:  12  St. 
028,  928  940  947  053,  958,  006,  972,  970,  977,  981,  082  097.  1172, 

1173;  13  St.  GG3.  'COS,  081.  682.  084.  6R9,  694;  14  St.  050.  60S.  671, 
675  083,  GST,  756,  758,  765,  760,  772,  774.  768.  788,  796.  802;  15  St. 
COG,  514,  fliB,  584.  590,  596.  622.  635.  638.  651.  05T,  669,  675,  076:  16 
St.  40  359,  362.  404,  568,  073,  G78t  708,  720;  17  Sf.  165.  189,  214.  227, 
281,  391,  392,  405,  456.  473,  539;  Sen,  Ucb,  Jim.  9.  1938.  B.  IS  St. 
420;  10  St,  176.  271  ; 20  St.  G3  295;  21  St,  114,  315.  480:  22  St,  68; 
43  St.  793  * 46  St,  793,  Cited:  Belknap,  150  U.  S.  5SSj  Delaware.  74 
C.  Cls  368;  Medawnkanton.  67  C.  Clg,  357;  Sioux.  277  U.  S-  424; 
Si  fusion.  42  C,  Cls,  41G  ; Slgselon,  58  C.  Cls.  302;  Stockbridge,  61  C.  Cls, 
472*  U-  S.  v-  Sandoval.  231  U-  S 28. 

5 Bee:  23  EL  S.  C.  S7a  (53  St  840), 

11  St  614,  §,  19  St.  271.  Cited : Choctaw,  110  TL  S.  1;  Sionx, 

85  C.  Cls,  181  ; U,  S.  v.  Boyd,  68  Fed.  577  ; U.  S.  v,  Boyd.  83  Frd.  547. 

* Sg.  12  St,  1111 ; 17  St  85.  B.  21  St.  68,  Cited:  Kansas,  £0  C,  Cls, 
264, 

*8g.  17  St.  466,  631.  _ _ _ M 

vg.  46  St.  1407.  ent'dr  49  D.  D.  370*  Shoshone,  82  C.  Cls.  23, 

»S,  26  St.  652.  c,  12G5  ; 30  St.  234, 

11  Afi.  10  St  270,  Cited:  Rice,  10  J.  Comp.  Leg.  7R  ; Memo.  Sni„  New 
17.  3930.  Bailey,  47  F.  2d  702;  Ex  P,  Crow  Dn?,  109  U.  S.  596;  Ex  p. 
Hurt,  157  Fed.  130;  In  re  CnffiiUn.  0 Fed.  250;  In  re  Mayfield.  141  XL  S, 
104:  U.  S-  v.  Seneca.  274  Fed.  947;  U.  S.  ex  ret  Scott.  1 Dnk,  142, 

u'S.  19  St,  102:  22  432,  A.  26  St,  558.  Cited:  IS  Op,  A.  G,  28S  | 

Benson,  44  Fed.  178, 
a*  B.  21  St,  199, 


IS  St.  371;  Mar.  3,  1S/5;  C-  130 — An  Act  making  appropriations 
for  sundry  civil  expenses  of  the  Government  for  the  fiscal 
year  ending  June  80.  3S70,  and  for  other  purposes.15 

IS  SL  402r;  Mar.  3,  1S75;  G-  131 — An  net  making  appropriations 
to  supply  deficiencies  in  the  appropriations  fur  fiscal  years 
ending  June  30,  1875.  and  prior  years,  and  for  other  pur- 
poses/* Sec.  5--13  U.  S.  C,  93S. 

IS  St.  420 ;4  Mar.  3,  1Si5;  C,  132— An  act  making  appropriations 
for  the  current  and  contingent  expenses  of  the  Indian  De- 
partment* and  for  fulfilling  treaty-stipulations  with  various 
Indian  tribes,  for  the  year  ending  June  30,  1870,  and  for 
other  purposes/7  Sec.  1— p.  421,  K,  g.  2053,  25  TL  S,  C,  04 
<27  St  437,  Sec.  1,  IS  St  147,  sec.  1)  ; p.  424,  25  XL  S.  G.  129; 
See  2 — 25  U.  S.  C,  128 ; Sec.  3“25  U.  S,  0,  137 ; Sec.  4—25 
U.  S , C-  133,  USGA  Historical  Note:  A provision  similar  to 
this  section,  but  only  “for  the  purpose  of  properly  distribut- 
ing the  supplies  appropriated  for”  in  the  similar  appropria- 
tion act  for  the  fiscal  year  1S7S,  was  made  by  Sec,  2 of  said 
act,  Act  Mar.  3,  1877,  19  St-  293.  Sec.  5— See  Historical 
Note  25  U.  g.  CL  A.  37,  Sec,  6—25  XL  S.  O.  135.  USGA  His- 
torical Note ; A provision  made  by  Act  June  7,  1897,  Sec,  11, 
30  St-  93,  “That  hereafter,  where  funds  appropriated  in  spe- 
cific terms  for  particular  object  are  not  sufficient  for  the 
object  named,  any  other  appropriation,  general  in  its  terms, 
which  otherwise  would  be  available  may,  in  the  discretion 
of  tine  Secretary  of  the  Interior,  be  used  to  accomplish  the 
object  for  which  the  specific  appropriation  was  made,”  was 
repealed  by  Act  Mar.  3,  1011,  sec,  lf  36  St  1062,  See.  7-*- 
25  U.  S.  C,  96  <28  St.  205,  206,  sees,  3,  7 ; 42  St,  24,  sec,  304), 
See  USGA  Historical  Note  for  39  St.  129,  Sec,  9—25  LL  S,  C. 
95  (39  St,  129,  sec.  I).18  USCA  Historical  Note:  By  a prn= 
vision  of  sec,  1 of  39  St.  129,  see.  9,  18  St.  450  was  amended 
to  read  as  sot  forth  in  the  Code  section.  A provision  similar 
to  the  original  sec,  9,  except  in  the  use  of  the  words  “or 
solvent  national  hank"  in  piaee  of  the  words  “or  some  one 
of  such  solvent  national  banks  as  the  Secretary  of  the  Inte- 
rior may  designate,”  was  contained  In  the  Indian  appropria- 
tion Act  of  June  22,  1874,  see.  6,  IS  St.  176,  for  the  fiscal 
year  1.875.  Sec.  10— 25  XL.  S.  C.  37  (35  St.  784),  See 
XI.  S.  C.  A.  Historical  Note  secs.  29  and  37- 

18  St.  452;  Mar.  3,  1875;  G.  133— An  act  making  appropriations 
for  the  support  of  the  Army  for  the  fiscal  year  ending  June 
30,  1876,  and  for  other  purposes, 

18  St.  474 ; Mar,  3,  1875 ; G.  139— An  act  to  enable  the  people  of 
Colorado  to  form  a constitution  and  State  government,  and 
for  tire  admission  of  the  said  State  into  the  Union  on  an 
equal  footing  with  the  original  States/3 

18  St,  476;  Mar,  3*  1875  ; O, 140 — An  act  to  establish  the  boundary- 
line  between  the  State  of  Arkansas  and  the  Indian  country,80 


18  St,  482;  Mar,  3,  1875 ; C.  152 — An  act  granting  to  railroads  the 


3®  gff,  12* St.  198.  B.  19  St.  102,  344  : 20  St,  200  ; 22  St.  302. 

™Sg.  9 St.  204;  10  St.  3078:  12  St,  392;  13  St.  623:  14  St.  765, 
7S5  ; 35  St.  035  ; 16  St,  310.  362;  17  St,  55.  Cited:  20  L,  D,  71;  81 
B.  D.  417;  35  L.  D.  80;  48  L.  D,  5C7  • Lanham,  244  TL  S.  582;  Taylor, 
147  U.  S.  6-30  ; U.  S.  v.  Boyd,  83  Fed.  547  ; U.  §.  v,  Cass,  240  Fed.  617; 
tl.  S..  v.  Corporation,  101  F,  2d  166;  XT.  S.  v.  Hemmer.  24l  U.  S.  379* 
IJ.  S.  v.  Jovoe,  240  Fed.  010  ; U.  S ex  rel.  Besaw,  6 F,  2d  694, 

3?  So.  4 ^t.  442;  7 St.  30,  44,  51.  69.  85,  01,  90.  105,  114,  115,  161, 
170,  185,  218,  236,  240,  287,  208,  317.  320.  327.  349,  352,  425,  540,  541, 
545  591,  592.  506;  0 St.  35,  204,  587.  S42.  853,  855,  904;  10  St.  1039, 
1040,  1013,  1049.  1036.  1005,  1071.  1078.  1093.  1005,  1110,  3111.  1167; 
11  St  dl4  ; 700,  702,  729,  744;  12  St.  540,  628,  928,  034,  940,  947,  953, 
958,  972,  077.  083.  997,  13  72,  1173;  13  St,  663.  668.  676,  682,  6S9, 
004 ; 14  St  C50.  058,  668,  683,  687,  756,  758,  765,  766,  772,  774,  786, 

788.  802;  15  St.  506.  514,  515.  584.  500,  506,  622,  035,  638,  651,  657, 

669,  675.  676;  16  St  34.  40,  362,  708.  720;  17  St.  214,  227,  281.  456; 
1R  St  36.  146,  158,  W7f  G86.  690  ; Unpulfd.  treaty  with  Chickasaw^.  Feb. 

1?09;  Agreement  with  ShaWnees,  June  23,  1874;  Ex,  Of,,,  Nav,  9, 
1 855  : Ex,  Or.,  Dee.  21.  1865,  Kg.  17  St  437.  sec-  6.  Rug.  18  St.  160. 
s.  19  St-  176;  20  St.  03,  205;  21  St,  114.  315;  22  St.  08:  31  St  848; 
32  St.  641  ; 33  St  ISO ; 35  St.  781;  30  St.  123;  43  St.  812,  1133:  49 
St.  1984,  Rp.  36  St  855,  Cited:  IS  On.  A.  G,  41  ; 18  Op.  A.  G,  557  ; 

19  Op  A.  O.  101  : 19  Op.  A.  G.  559;  48  L,  D.  567;  11  L.  D.  Memo,  296; 

Sol,  Op.  M.  15954,  Jun.  8.  1927  ; Memo,  of  COirnm’r.,  Jan,  6.  1937 ; 
Memo,  Set,  Mar.  8.  1937,  Mar,  ID,  1938;  Belknap,  150  U-  S.  588;  Cdo,% 
R7  C,  Cls.  143;  En stern  Band.  20  C,  Cla.  449;  Elk,  112  U.  &.  94; 
Halbert,  283  U.  Bt  753 ; Jump,  100  F.  2d  130  ; Lanhnm.  244  U.  S-  5S2  ; 
Medawakanton,  57  C.  OIb.  357 ; Oake^,  172  Fed.  305 ; Pape,  19  F,  2d 
21 9 ; SeapTes,  246  Fed.  501;  Sioux,  277  IJ.  S.  424*  Sis.Reton,  58  C.  Cls. 
302;  Smith,  37  C.  Cls.  119;  U.  S.  v.  Caln-Bennesa.  215  Fed,  212  ; U,  S,  V, 
Cass.  240  Fed.  617  ; TJ.  S.  v.  Corporation.  101  F,  2d  156  ; U,  S.  v,  Hemmer, 
24  T U.  B.  379  : V,  S.  v,  Jr.hnson.  53  F.  2d  267  ; U,  St  v.  Joyce,  2^10  Fed, 
GlO  : U.  S,  v.  P-i trick,  73  Fed,  800;  XL  S.  v.  Smith,  35  Fed.  40(5 ; U.  S.  v. 
Stow^.  19  Fed.  807;  17.  S.  v.  Swnin.  46  F.  2d  99;  X7.  S,  v.  Wright,  53  F. 
2d  300  : TT.  g,  e^f  rel.  ICudrle,  SO  F.  2d  989. 

Cited  . ^Canfield,  10  Am,  L,  Key,  21 ; Goodson  v.  T7,  S..  7 Okla,  117  * 
U.  S.  v.  Berry.  4 Fed.  779  ; U,  S.  v,  McBratney,  104  XL  S.  621. 

*>E,  19  St,  344. 
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right:  of  way  through  the  public  lands  of  the  United  States,*1 

15  St,  4SG  ; Mar.  3,  3875;  C.  158— An  act  to  establish  certain 
post -roads. 

Is  St,  51G;  Mar,  3, 1875;  C.  183 — An  act  to  amend  the  net  entitled 
■‘An  net  for  the  restoration  to  hoi  lies  tend -entry  and  to  market 
of  certain  lands  an^Miclilgan/*  approved  June  IQ,  1872*  and 
for  other  purposes.® 

18  St.  530;  Apr,  11*  1874;  C,  84— Ail  act  for  the  relief  of  Robert 
Bent  and  Jack  Smith,21 

18  St,  5 13 ; Apr,  28,  1874;  C.  133^-An  act  for  the  relief  of  Siloma 
Dock. 

18  St-  505;  June  3,  1874;  G.  212 — An  act  for  the  relief  of  Henry 
A.  Webster,  V.  B.  McCollum,  and  A,  Colby,  of  Washington 
Territory,  preomptors  on  the  Makah  Indian  Reservation. 

IS  St.  BUS;  June  17,  1874;  G.  21X> — An  act  for  the  relief  of  John 
M.  McFlke. 

IS  St.  085;  July  % IS83-— Treaty  with  Eastern  Rands  of  Sho* 
shonee  Indians,”* 

IS  St,  0SQ;  Oct,  1,.  1SG3— Treaty  with  Western  Bands  of  Sho- 
shoiietv  Indians.156 


19  STAT, 

10  St  12  ; Apr.  3,  1S7G ; C,  42 — An  act  establishing  postroads, 

19  St  28:  Apr,  6,  1876;  C.  47— An  act  to  supply  a deficiency  in 
the  appropriations  for  certain  Indians, 

39  St,  28;  Apr.  10,  1870;  C,  51— An  act  to  authorize  the  sale  of 
the  Pawnee  Reservation,20 

ID  SI,  37;  Apr.  25,  1876;  G,  79 — An  act  authorizing  the  sale  of 
logs  cut  by  the  Indians  of  the  Menomonee  reservation  in 
Wisconsin  under  the  direction  of  the  Interior  Department. 

10  St.  41;  May  1.  1S76 ; C,  88 — -An  act  making  appropriations 
to  supply  deficiencies  in  the  appropriations  for  the  fiscal 
years  (Hiding  June  30,  1870,  and  for  prior  years,  and  for 
other  purposes.27 

19  St,  53;  May  9,  1876;  C,  94  - An  act  appropriating  $50,000  for 
subsistence  supplies  for  Apache  Indians  in  Arizona  Territory, 
and  for  the  removal  of  the  Indians  oi  the  Chiricfibau  Agency 
to  San  Carlos  Agency. 

19  St  55;  May  23,  3876;  €.  104— An  act  to  extend  the  time  to 
pre-emptors  on  the  public  lands.88 

10  St.  55 ; May  23,  1876 ; C,  105— An  act  extending  the  time  within 
which  homestead  entries  upon  certain  lands  in  Michigan 
may  be  made,21* 

19  St,  58;  June  10,  1876  ; O,  122 — An  act  transferring  the  custody 
of  certain  Indian  trust-funds, 80  25  U,  S,  C.  160. 

19  St.  74;  July  5,  1876;  0,  168— An  act  providing  for  the  sale  of 
the  Kansas  Indian  lands  in  Kansas  to  actual  settlers,  and 
for  the  disposition  of  the  proceeds  of  the  sale,*1 

19  &t.  88;  July  12,  1876;  C.  182— An  act  to  authorize  the  Com- 
missioner of  Indian  Affairs  to  purchase  supplies  for  the 
Indian  Bureau  In  open  market, 

19  St.  SB : July  12,  1876  ; C.  184— An  act  to  authorize  the  North- 
western Improvement  Company,  a corporation  organized 
under  the  laws  of  the  State  of  Wisconsin,  to  enter  upon  the 
Menomonee  Indian  reservation,  and  improve  the  Oconto 
River,  its  branches  and  tributaries. 

19  St  07 ; July  24,  1876 : G,  226— An  act  making  appropriations 
for  the  support  of  the  Army  for  the  fiscal  ysar  ending  June 
30,  3877,  and  for  othe  r purposes,** 

ID  St  102;  July  31,  1876;  C,  246 — An  act  making  appropriations 
for  sundry  civil  expenses  of  the  Government  for  the  fiscal 
year  ending  June  30, 1877,  and  for  other  purposes.*3 

19  St.  123 ; Aug.  3,  1876 : G,  253-  An  act  to  further  authorize'  the 
Commissioner  of  Indian  Affairs  to  purchase  supplies  for 
the  Indian  Bureau  In  open  market 


B Sg.  13  St.  357.  8, 

990  • 31  St.  134  : 37  St, 

& AO.  17  S(,  381.  gff. 

“ T j.  12  St.  1163. 

S.  13  St.  663  : 17  St.  437 
85  C,  CIb.  331  ; Shoshone,  ' 


; 30  St  430,  475,  906,  @18, 
11  St.  621"”  Cited:  in  L.  I).  lot 


34  sf  13  St,  663  : 17  St,  437  ; IS  St.  420  ; 45  St.  1407.  Cited-  Shoshone, 
e.  ClR.  331  ; Shoshone,  82  C.  OH.  23.  " ' 

® B.  17  m,  437  ; IS  St.  420  ; 10  St.  176,  271 ; 20  St.  63,  205  ; 21  St. 
114,  485  ; 22  St-  68,  433,  Cited:  XL  S.  v,  Leathers,  2B  Fed.  Cas.  No.  ISW 
17  st.  391,  A 26  St.  GO,  Cited:  Medawakanton,  57  C.  CIS.  357; 


349.  510.  Cited:  UhUg,  2 Dak,  71, 


469. 


I*  Cite dL  IS  Do.  A.  G.  581. 

33 Rp.  in  st.6i3Tkln'. 


8 Oo,  A.  < 

1 So  12  St.  1111 ; 17  St.  S5, 
2a4;_Lnhftdin,  6 Okln,  400, 


8,  21  St.  68.  Cited:  Kansas,  80  C.  CIb, 


- --  &■  10  St,  204. 

J$fj.  1 St,  137  ; 17  St.  190  ; 18  St,  5l,  330,  388. 


19  St,  127;  Aug,  11,  1S70;  C,  250 — An  net  providing  for  the  sale 
of  the  O^nge  coded  binds  in  Kansas  tu  actual  settlers.*4 
ID  St.  131;  Aug.  12,  1S7C;  C,  203 — An  act  concerning  Ihu  employ- 
ment of  Indian  Scouts.3"  10  U.  Ss  C.  015 ; 10  U.  IS.  C,  Oil, 

19  St,  139  ; Aug,  14,  1S7U  ; G.  2GS—  An  act  Co  authorize  the  Com- 
jnissioner  of  Indian  Affairs  to  receive  lands  in  payment  of 
Judgments  to  Eastern  Band  of  Cherokee  Indians,^ 

ID  St.  143;  Aug,  15,  1870;  C.  287— An  act  making  appropriations 
for  the  legislative,  executive,  and  judical  expenses  of  the 
Government  for  the  year  ending  June  1877,  and  for 
other  purposes, 

19  St.  176;  Aug,  15,  1S7G ; C,  289 — An  act  making  appropriations 
for  the  current  and  contingent  expenses  of  the  Indian  De- 
partment, and  for  fulfilling  treaty-stipulations  with  various 
Indian  tribes,  for  the  year  ending  June  30,  1877,  and  for 
other  purposes.37  Sec.  3—25  U.  K,  C.  97  (sec,  4,  28  St,  205; 
34  St  328;  sec.  304.  42  St,  24,  USCA  Historical  Note;  Sec, 
97  was  derived  from  sec.  3 instant  act,  with  the  exception 
of  the  words  ’'General  Accounting  Office/'  the  derivative 
section  using  instead  the  words  “the  Second  Comptroller 
of  the  Treasury.”  By  sec.  4,  28  Bt,  205,  the  offices  of  Com- 
missioner of  Customs  and  of  Second  Comptroller  of  the 
Treasury  were  abolished  and  the  First  Comptroller  of  the 
Treasury  was  thereafter  to  be  known  ns  Comptroller  of 
the  Treasury  with  the  powers  and  duties  theretofore  per- 
taining to  the  First  and  Second  Comptrollers  of  the  Treasury 
and  the  Commissioner  of  Customs,  and  the  phrase  “General 
Accounting  Office”  was  substituted  in  the  Code  section  by 
reason  of  42  Stnt.  24,  creating  the  General  Accounting 
Office  and  transferring  thereto  powers  and  duties  thereto- 
fore exercised  and  discharged  by  the  Comptroller  of  the 
Treasury  ns  explained  in  historical  notes  under  sect  ions  8 
and  96  of  tit,  25.  See,  5—25  U,  S,  C.  201.  USCA  Historical 
Note:  See,  261,  together  with  the  provisions  of  section  202 
of  title  25,  supersede  those  of  It,  S,  sees,  2128-2131, 

19  Stat,  204  ; Aug.  15, 1876;  G,  301 — An  act  to  Increase  the  cavalry 
force  of  the  United  States,  to  aid  in  suppressing  Indian 
hostilities,33 

19  St,  208;  Aug,  15,  1876;  C,  308— An  act  to  provide  for  the  sale 
of  a portion  of  the  reservation  of  the  confederated  Otoe  ami 
Missouri*!  and  the  Sac  and  Fox  of  flic  Missouri  Tribes  of 
Indians  in  the  States  of  Kansas  and  Nebraska,38 
ID  St,  212;  Apr,  6,  1876;  J,  Res,  No.  0— Jo  hit-  resolution  for  the 
relief  of  Turtle  Mountain  band  of  Chippewa  Indians. 

ID  St  214;  July  3,  1876;  J.  Res,  No,  10 — Joint  resolution  author- 
izing the  Secretary  of  War  to  issue  arms. 

ID  St,  216;  Ang.  5. 1876:  J.  Res.  No,  20— Joint  resolution  prohibit- 
ing supply  of  special  metallic  cartridges  to  hostile  Indians, 
See  note  re  25  U.  S,  G.  A,  266, 

19  St.  221 ; Jan.  12,  1877;  C,  ID— An  act  authorizing  the  use  of 
certain  funds  now  in  the  Treasury,  belonging  to  the  Osage 
Indiana4* 

19  St,  240;  Feb,  27,  1877;  O.  69— An  net  to  perfect  the  revision 
of  the  statutes  of  the  United  States,  and  of  the  statutes  re- 
lating to  the  District  of  Columbia.41  Sec,  1 — R.  S.  2073, 
25  U.  S.  C.  65.  USCA  Historical  Note:  R,  S,  2073  was 
derived  from  see.  5 of  Act  July  9,  1832,  4 St,  564,  said  see. 
5,  with  the  exception  of  the  use  of  the  words,  “Secretary 
of  War”  in  place  of  the  words  “Secretary  of  Interior,” 
being  identical  with  the  Code  section,  R.  S-  see.  2073  did 
not  contain  the  word  “agents,”  and  had,  after  the  words 
“in  consequence  of  the.”  the  word  “immigration,”  The  word 
“agents”  was  inserted,  and  “immigration”  was  changed  to 


*4%  14  It-  28 J *333  ; 16  St.  142  * 18  St.  72,  Rpg . 19  St,  97. 

442^B7^t\S3RF4J3.n5i;  0.0.  85.  91.  99,  106,  161.  179,  185, 

m-  1$  Sol  : ^ V fiSSft 

1044,  1056  1065,  1071,  1078.  1094,  1005  1099,  1110,  1167'  11  St. 

614  700  701  702  779.  7*14;  12  St,  (vTR,  928,  934.  940,  940.  953, 

nng"  964  972  977.  981.  907:  13  gt.  663  60S  675  681  689,  604  : 

i 

67P;  16  St.  355.  362.  70S.  720;  17  St.  214.  281.  <56*  IS  St.  166 
- *—  “ “ ™ ~ 19  St.  271:  21  St.  315.  390:  23 

- - - — - Belknap, 

w.  - - ---.  _ - , - - . ' Hoi?,  109 

TT.  S.  556  ; Mfvlnwnkanton  57  C.  Cl*  357  : §i™ix.  277  IT.  S 424  * 6i*sPtnll( 
58  C.  Cis,  302  : TThliff,  2 link.  71  : IT,  8.  v.  Bovrl  68  Frd,  577  l U S,  y, 
Bnvrl.  83  FpO  5*1?  ; U,  S.  ax  rel.  Standing  Bear,  25  Fed,  Caa,  No,  14891, 
s*  SO  1 9 St.  97, 

& A,  20  St,  471.  8.  19  St.  271  ; 20  St,  63.  295;  28  St.  286. 

*0  Rrj  ifi  st.  367, 

& A 29  St.  506.  GitM:  Qp.  Snl,.  M,  29147.  Mny  6,  1 937  ; Harrla.  249 
Fpd.  41  ; In  re  Mills,  135  U-  S-  263  ; Sarlii,  152  U,  S,  570  ; U.  S.  y.  Belt, 
128  Fed.  68, 


447.  690  fin  34  St,  325  8 19  St,  271:  21  St.  315, 

St.  194.  Cited;  20  Op.  A.  G.  215  r Meirfn,  Sol,.  Nov,  20s  1U34  ; 
150  U.  S.  5RR : Knsterh  Bnorl.  20  C.  CIs  449;  F,x  o,  C’ow 


O 

ERIC 
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19  St.  240-20  St-  295 


"emigration/’  by  amonflment  Submit  Act.  Sec.  1 R.  S- 
P('.i.a  2150,  25  U S.  C.  241  (27  St,  2G0 ; sec,  1,  29  St,  506)- 
Sec  Historical  Note  25  IT,  S,  C.  A.  241. 

10  St,  254'  Feb.  28,  1877;  C.  72— An  act  to  ratify  an  agreement 
with  certain  bands  of  the  Sioux  Nation  of  Indians  and  also 
with  the  Northern  Arnpnho  and  Cheyenne  Indians, 

ID  St.  205:  Feb,  28,  1R77;  C.  75 — An  act  to  provide  for  the  sale 
of  certain  lands  in  Kansas/4 

ID  Sf.  208  ; Mav.  2,  3S77  j C.  S2— An  act  to  provide  for  the  prepara* 
lion  and  publication  of  a new  edition  of  the  Revised  Statutes 
of  the  United  Star  ns/6 

10  Sf.  271;  Mar.  3,  1877;  C.  101—An  act  making  appropriations 
for  the  current  and  contingent  expenses  of  the  Indian  De- 
partment, and  for  fulfilling  treaty-stipulations  with  various 
Indian  tribes,  for  the  year  ending  June  30,  1878,  and  for 
other  purposes,40  25  XL  R,  C.  300  (30  St.  676,  sec.  1).  USCA 
Historical  Note:  Provisions  similar  to  these,  to  some  extent, 
wotv  made  bv  previous  Indian  appropriation  acts, 

19  Bt._  294;  Mar,  3,  1877;  0,  102 — An  act  making  appropriations 
for  the  legislative,  executive,  and  judicial  expenses  of  the 
Government  for  the  year  ending  June  30,  18 f 8,  and  for 
other  purposes. 


19  St.  319:  Mar,  3,  1877;  O,  103— An  act  establishing  post-roads 
and  for  other  purposes. 

19  St.  844;  Mar.  3,  3877;  0,  305— An  act  making  appropriations 
for  sundry  civil  expenses  of  the  Government  for  the  fiscal 
year  ending  June  80,  1878,  and  for  other  purposes,4 
19  St.  308 ; Mar,  3,  1877;  O.  106— An  act  making  appropriations 
to  supply  deficiencies  in  tin  appropriations  for  the  fiscal 
year  e riding  June  30,  1877,  and  prior  years,  and  for  other 


purposes, 

19  St.  405;  Mar.  3,  1877;  C.  127— An  act  for  the  relief  of  certain 
settlers  on  the  public  lands,48 

19  St  447  • July  12,  1870;  Cl  188— An  act  for  the  relief  of  the 
sureties  Of  J.  W.  P,  Huntington,  deceased,  late  superin- 
tendent of  Indian  Affairs  in  Oregon, 

19  St.  494;  Aug,  35,  1S76;  C.  314 — Ail  act  for  the  relief  of  Floyd 
C,  Babcock. 

19  St.  496 ; Aug.  15,  1876 ; C.  326 — An  act  for  the  relief  of  the 
heirs  of  William  Stevens. 

19  St  503  ; Jan.  16.  1S77  ; O.  26— An  act  for  the  relief  of  Assistant 
Surgeon  Thomas  F A spell.  United  States  Army. 

19  St.  541;  Mar.  3,  1877;  U 161— An  act  for  the  relief  of  Redick 
McKee, 

ID  St  549;  Mar.  3,  1877;  C,  200— An  act  for  the  relief  of  Hnns 
O,  Peterson.49 

19  St,  553 ; Mar.  3.  1877 ; C.  214— An  act  for  the  relief  of  Rosetta 
Hert,  (late  Rosetta  Scoville)  Charles  O,  Benoist,  Emily 
Benoist,  and  Logan  Fnnfun,  half-breed  Indians,60 


+2  ,j  52  St.  608.  Algo  see  25  U-  S.  GL  421a  (28  St.  697)  ; 25  II.  S.  C, 

24ii%^4?0St4t39mt*  29R*  21  St.  114,  485;  22  St.  68,  433,  582;  23  St 
76  36°  * 24  St  20  449*  25  St  217.  980;  26  St.  336.  989;  27  St,  o, 
?2rtdSl*-  2Sfi  876-  20  St  321;  30  St.  62.  571,  924;  31  gt, 

o§?*  1058*.  II;  ||5;  082  ; B3  St.  189.  1048;  34  St.  325,  1015  ; 35  gt, 
70  781 ! 907  f 36  St.'  269,  1008  ; 37  SU  518 ; 38  SL  77.  582 ; 39  gt,  Ig3, 
tifio  ■ dn  561  ■ 41  St  2 3 408,  1225  ; 42  St.  552.  1174  , 43  St.  390, 

1141'  44  St.’  934;' 45  St  200,  1562;  46  St.  279.  1115;  47  St.  91. 
N‘"0  ■ *48  St  362  01  tori)  Op,  Sol.,  M.  27514.  Aug.  1.  ,1933;  Bnnm.  43 
G°0)s461  * Ex  p.  Crow  Dog.  109  U,  S.  556:  French,  2 Dak,  346;  Go] don, 
n pi.,!?  37s  * Quick  Boar  23  0 U,  S.  50  ; Salois,  33  C,  Cls.  326  , piyux, 

85  C Cl«.  i 81 ; Si oux,  86  C.  Clss.  299;  Sioux;  86  C.  Cls.  299;  Uhhg. 

2 7 17  gf  08  S 28  St.  988.  Cileil:  Eastern  Band,  20  C.  Cla.  449. 

414s1t'47442;:178  It  VI-  4*  It  Vk  91,  98.  108,  114,  161,  170, 
185  ifll  212  213  ^30  242  287,  296.  317,  318.  320.  352,  419  4^,0, 
464  540  ‘ 543/545,  596 ; 9 St.  85.  842,  854  855.  904:  10  St.  1039.  1044. 
1056  i065  1071  1079  1095,  1099,  1111,  1167,  1168:  L St.  6l47  700, 

70^  7A0  744  • 12  St  628,  928.  934,  940  946.  947,  953.  958  964  972 

976’  97?;  981.  997,  1172 ; 13  St.  663,  668  669  675,  881,  689  694  ;14 
St  068.  084.  687.  694.  756.  7C6,  774.  7 86,  OfO'  lO  St.  505.  515  5«4,  5£0f 
596,  622,  6BS.  640.  651.  657,  073.  676;  If  St  4' 0.  ?nc  4 .11 6 St.  3^5, 
aflO  spc  10  708.  720*  17  St.  214,  281,  456.  631;  18  St.  06,  18o7  Ibi, 

niS'  690  -19  St  187.  197.  20S.  jiff.  19  St,  197.  S.  20  St.  03,  206,  295; 

91  St  114  315  485'  22  St,  68,  433;  23  St.  76,  362;  24  St,  29,  440  * 

%\  If*  l\%'  980-26  St  989;  27  Pt.  1.20.  612  ; 28  St,  286.  876*  30  St. 

62  571  652  924  - 31  St  Sffli.  1058  ; 32  St,  245,  982:  33  St.  189.  1048; 

34  It.  323/1015;  35  St,  70,  7S1.  Citedr  If  °9w^v*aAn4j!; • 

150  IT-  S,  5S8  ‘ Chippewa,  80  C,  Cls,  410 ; Eastern  Hd' 

Med'iWnkanton,  57  C.  Cls.  357  ; Osage,  66  C,  Cls,  04  * Siou^^ 

SIsseton.  58  Q,  Cls.  302;  TL  S,  v.  Mitchell,  109  U.  S,  146,  Wilder,  16 

55,  c 104;  19  St.  59,  c.  134, 

« Opted:  MedHwkkanton,  57  C-  Cls,  357, 

11  St.  388. 


20  8 TAT. 

20  St.  1 ; Nov,  21,  1877 ; C.  1 — An  act  making  appropriation*  for 
the  support  of  the  Army  for  the  fiscal  year  ending  June 
80,  1878.  and  for  other  purposes/ 

20  St.  14;  Jam  14*  1873;  C.  7— An  act  establishing  postrnnds, 

20  St.  27;  Mar,  9,  1878  ; C,  26— An  act  to  amend  an  ac-f  entitled 
“An  act  to  provide  for  the  preparation  and  publication  of  a 
new  edition  of  the  Revised  Statutes  of  the  United  States”, 
approved  March  2,  1877/ 

20 St,  27;  Mar.  9,  1878;  C,  28— An  act  amending  the  laws  granting 
pensions  to  the  soldiers  and  sailors  or  the  war  of  1S12,  and 
their  widows,  and  for  other  purposes,53 
20  St-  36;  Ajir.  17,  1878;  C.  09 — An  act  to  amend  an  act  entitled 
“An  act  to  provide  for  the  sale  of  certain  New  York  Indian 
lands  in  Kansas,”  approved  February  19,  IS73,54 
20  St.  48;  May  3,  1878  ; C,  87— An  act  authorizing  the  President 
of  the  United  States  to  nutlco  certain  negotiations  with  the 
Ute  Indians  in  the  State  of  Colorado. 

20  St,  63;  May  27,  1S7S;  C 142— An  net  making  appropriations 
for  the  current  and  contingent  expenses  of  the  Indian  De- 
partment, and  for  fulfilling  treaty  stipulations  with  various 
Indian  tribes,  for  the  year  ending  June  30,  1879,  and  for 
other  purposes,65 

20  St.  89 /June  5,  1878;  G.  151— An  act  for  the  sale  of  timber 
lands  in  the  States  of  California,  Oregon*  Nevada,  and  in 
Washington  Territory. 50 

20  St.  H5;  June  14,  1878;  O.  191— An  act  making  appropriations 
to  supply  deficiencies .in  the  appropriations  for  the  fiscal  year 
ending  June  30,  1S7S,  and  prior  years,  and  for  those  hereto- 
fore treated  os  permanent,  for  reappropriatioiis,  and  for 
other  purposes,57 

20  St.  145;  June  18,  1878;  G.  263— An  act  making  appropriations 
for  the  support  of  the  Army  for  the  fiscal  year  ending  June 
30,  1 879,  and  for  other  purposes, 

20  St,  105:  June  18,  187S;  G.  266— An  act  for  the  restoration  to 
market  of  certain  lands  in  the  Territory  of  Utah.63 
20  St.  17S ; June  19,  1878;  C.  329— An  act  making  appropriations 
for  the  legislative,  executive,  and  judicial  expenses  of  the 
government  for  the  fiscal  year  ending  June  30,  1879,  and  for 
other  purposes/ 

20  St.  206;  June  20.  1878;  C,  359 -An  act  making  appropriations 
for  sundry  civil  expenses  of  the  government  for  the  fiscal 
rear  ending  June  30,  1879.  and  for  other  purposes,00 
20  St  252 ; June  7,  1878 ; J.  Res.  No.  26— Joint  resolution  provid- 
ing for  issue  of  arms  to  Territories, 

20  St.  275;  Jan,  29,  1879  ; 0.  33— An  act  making  appropriations 
to  enable  the  Secretary  of  the  Treasury  to  carry  out  the 
provisions  of  sec.  254  of  the  Rev,  Stat,  and  to  appropriate 
$40,000  for  the  miscellaneous  expenses  of  the  House  of  Repre- 
sentatives, and  for  other  purposes, 

20  St.  282;  Feb,  4,  1879;  O.  47 — An  act  for  the  relief  of  the 
Domestic  and  Indian  Missions  and  Sunday  School  Board  of 
the  Southern  Baptist  Convention. 

20  St  202 ; Feb.  15.  1879 ; €.  82 — An  act  to  provide  for  holding 
term  of  the  circuit  and  district  courts  in  the  district  of 
Colorado/ 

20  St.  295 ; Feb.  17,  1879 ; C,  87— An  act  making  appropriations 
for  the  current  and  contingent  expenses  of  the  Indian  De- 
partment, and  for  fulfilling  treaty  stipulations  with  various 


3J  Sf.  20  St,  115, 

S3  Ag[  12  ft  337S;  14  St.  571 ; 17  St.  500,  569,  see.  23. 


Jtt  8*49.51.  GO,  85.  91.  10G,  114.  161.  185, 


581,  590,'  596,  B97.'  621.’  622.  688.  640.  661.  Q§2.  667.  658,  660,  07^, 
*G75,  670f;  16  St.  40,  355,  302.  70S.  720j  17  St,  214.  281;  18  St,  166, 
167’  449.  090;  19  St-  20S.  204,  250,  287,  _ S*  20 I St.  200.  ,1  S/  jlV; 
b ’’on  e+  iir;  Cited'  Baker  28  C.  CIp.  370;  BiUftnali,  150  U.  S.  5R8  . 

sfacif  fsf;  ii0U&  277  U S.  424;  Si^ton,  58  C,  Cls. 
302 ; U.  S,  v.  .Leathers,  26  Fe<3-  Cas.  No.  15581. 
so  a.  28  St.  594.  Cited ? Leecy,  190  Fed.  289. 

ill  Cited:  25  U D,  408;  58  I.  D.  128;  Hnyt,  38  C. 
C1?,»  nfl’-  5 at  670;  S St.  448,  454;  JO  St.  173;  12  St.  172  173,  240, 

%■  st. 

377  ; 21  St.  81.  8,  22  St.  302, 

» Bff.  19  St,  61. 


20  SE  295-21  St.  238 
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Indian  Eribi»8,  for  the  year  ending  June  .'*0,  and  for 

nllicf  1 1 1 1 V |)f shOH 

20  HE  377 ; Mur,  3.  1H79 : C.  1S2— An  art  making  appropriril  ions 
fur  HUialr.v  civil  cxpt-nscH  uf  the*  government  for  he  fiscal 
veil r ending  Judo  30.  1KS0,  and  lor  other  piifposo?.1*" 

•JU  si.  *110;  .Mar.  3.  187i>:  (\  18.3 — Ail  act,  making  appropriations 
to  supply  deficiencies  in  the  approprlal  ions  for  the  fi>*"»l 
y**:ir  ending  June1  30,  1S70,  ami  for  prior  years,  and  fur  those 
her  ot  of  ore*  treated  ns  ponimnonE  and  for  other  purposes, 

‘jo  Se  427;  Mar,  Hp  J K79 ; C.  184— An  net  to  establish  past- routes, 
jp  BE  -171 : Mar.  H,  3879;  C.  190— An  net  to  amend  an  nut  to  pro- 
vide for  the  sale  of  a portion  of  tin*  reservation  of  tin*  Con- 
federal ed  Otoe  and  Mtssoiiria  and  the  Mat;  and  Fox  of  tin* 
Missouri  tribes  of  Indians  in  the  Stales  of  Kansas  aiul 
Nebraska,*1 

20  HE  473;  Mar,  3.  1S7S);  C.  195  -An  act  ^ to  provide  for  the  taking 
the  tenili  mid  Kiibsoijuont  censuses. 155 
20  HE  487;  Dec-  21,  1878;  J,  lies.  No.  2 — Joint  resolution  extend- 
ing time  fur  Joint  CommiLlee  on  transfer  of  Indian  Bureau 
to  report.  _ ... 

20  SI.  488 ; Mar.  3f  1879;  J.  Res.  No  32 — Joint  resolution  in- 
struct mg  the  Attorney-General  of  the  United  States  to  bring 
suit  in  the  name  of  the  United  States  to  quiet  ami  settle  the 
titles  to  lands  of  the  Black  Bob  hand  of  Shawnee  Indians, 
■JO  BE  513;  Apr,  20.  1878;  C,  03 — An  net  to  authorise  the  issue  of 
a patent  of  certain  lauds  in  the  Bret hort own  reservation,  in 
the  Suite  of  Wisconsin,  to  the  persons  selected  by  the  Broth- 
ortown  Indians.'1' 

20  St.  520;  May  25,  1878;  C.  139 — An  act  to  authorize  the  survey 
of  the  Cattaraugus  Indian  reservation  in  the  State  of  New 
York.  ' „ , . , 

20  St  541 ; June  10,  1S78;  C.  171 V- An  net  to  pay  for  clerical  Serv 
ices  and  extraordinary  expenses,  under  iho  seventh  section 
of  tlie  act.  of  August  38,  3850,  in  tho  Tawnee  land-district  in 
Kansas.'38 

20  St  512;  June  14,  1 878 ; C,  200 — Ail  act  to  legalize  certain  pill- 
cuts  issued  to  members  of  the  Pottawatomie  tribe  of  Indiana.*1 
20  St.  543  ; June  14,  1S78;  C.  201 — Au  act  for  the  relief  of  James 
McGregor,  ^ , _ 

20  St.  590;  Jan,  13,  1879;  O,  13 — An  act  for  the  relief  of  James 
W.  Richard  and  J.  S,  Brown  and  Brother,  of  Denver,  Colo- 
rado. 

20  BE  593;  Fob,  7,  1S79;  C,  51— An  act  for  the  relief  of  Jesse 
Turner  rind  others,  sureties  upon  the  officio  bond  of  George 
W.  Clarke,  formerly  Indian  agent. 

20  St.  003;  Mar,  1,  1879;  G,  128— An  act  for  the  relief  of  Catha- 
rine and  Sophia  Germain, 

20  SE  60S;  Mur,  3,  1879 ; O-  SOG—Aii  act  for  the  relief  of  Henry 
T-  Fuller  and  others,  sureties  upon  the  official  bond  of  Wil- 
liam H.  Waterman, 

20  St.  GUO ; Jan,  31,  1879 ; X Res,  No,  4 — Joint  resolution  providing 

for  transportation  by  the  military  authorities  of  John  J, 
Manuel  and  two  infant  daughters  from  Camp  Howard,  Idaho 
Territory,  to  St,  Charles,  Missouri; 

21  STAT. 

21  St.  11 ; June  12, 1879 ; C.  10^-An  act  to  extend  the  time  for  tho 

payment  of  pre-emptors  on  certain  public  lands  in  the  State 
of  Minnesota  and  Territory  of  Dakota, 

21  St.  11 ; June  12f  1879;  C,  21 — An  act  to  establish  post  routes, 

21  St,'  23 ; June  21, 1879 ; C.  34 — An  act  making  appropriations  for 
the  legislative,  executive,  ami  judicial  expenses  of  the  gov- 
ernment for  the  fiscal  year  ending  June  30,  1SS0,  and  for 
other  purposes,79 

21  St.  30;  June  23,  3870;  C.  35 — Ail  act  making  appropriations  for 
the  support  of  the  Army  for  the  fiscal  year  ending  June  30, 


Leathers,  20  Fret  Cas,  No.  15531, 

"« JRpg , 20  St,  20G,  8ft,  20  St.  279. 
0*  Aff.  10  St.  208, 

«sjf.  25  St.  7 no. 

™It.  25  St,  708, 

« 8jj.  7 St.  342.  40.i. 
ob  Cited : 38  Op,  A,  G.  223. 
e*  8g.  12  St.  Uni;  15  St,  531, 

20  St,  178. 
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1550.  and  for  other  purposes.  Hot-,  7—  25  U.  B,  L\  273.  tsec 
25  U.  S.  C,  276). 

21  St  40;  June  2S,  INTO;  t\  45— An  act  making  nddilioual  appro- 
priations for  the  service*  of  the  i’nsi  Office  Department  for 
the  fiscal  .years  ending  June  30,  187!),  ami  June  HO,  ISSO,  and 
for  other  purpose's  J* 

21  St.  G7;  Afar.  10,  1SSO;  c,  3G — An  act  making  additional  ap- 
propriations for  iho  support  of  certain  Indian  tribes,  fur  tin- 
year  ending  June  HO,  1BS0. 

21  St,  ikS;  Mar,  10,  3880;  t\  39— An  act  for  the  relief  of  certain 
actual  settlers  on  the  Kansas  trust  and  diminished  reserve 
lands  in  the  State  of  Kansas,'2 

21  Be  70;  Apr,  1,  I8S0;  C,  4i — -An  act  I a authorize  the  Secretary 
nf  the  Interior  to  deposit  certain  funds  In  tlie  United  Stall's 
Treasurer  in  lieu  of  investment.™  Sec.  1 =25  U,  S,  C.  101  ,4 
USGA  Historical  Note:  Effective  July  1.  1935,  ilio  permanent 
appropriulioJi  provided  for  in  the  last  clause  of  this  section 
was  repealed  h.v  Act  Juno  2(i.  1934.  s,  2.  4S  St,  1225,  such  net 
authorizing.  In  lieu  thereof,  an  annual  appropriation  from 
the  general  fund  of  the  Treasury,  See  sec*,  725a  (h)  of 
Tit,  31. 

21  BE  81 ; Apr.  23,  ISSp;  (A  fit.— An  act  to  amend  an  act  entitled 
‘ An  act  for  the  removal  of  certain  Indians  In  New  Mexico”, 
approved  June  20,  1 STS, 70 

21  St.  81  ; Apr.  30,  1880;  C.  71 — An  act.  for  the  establishment  of  a 
huul-officc  in  the  Territory  of  Montana. 

21  St,  00;  May  3,  1880:  C,  74 — -An  net  to  establish  post-routes, 

21  St.  110;  May  4,  1880;  C.  81— Ail  act  making  appropriations  for 
the  support  of  tho  Army  for  the  fiscal  year  ending  June  3p, 

1551,  and  for  other  purposes, 

21  St,  114:  May  S,  1880;  G,  84 — -An  act  to  authorize  the  sale  of 
Fort  Logan,  Montana  Territory,  and  to  establish  u new  post 
on  the  frontier, 

21  St-  114  ; May  11, 1SS0;  Of.  S5 — Ail  act:  making  appropriations  for 
tlio  current  and  contingent  expenses  of  tlie  Indian  Depart- 
ment, and  for  fulfilling  treaty  stipulations  with  various  In- 
dian tribes,  for  the  year  ending  June  30,  1881,  and  for  other 
purposes.70  See.  3—25  U.  S.  C.  104 ; See.  4 — See  Historical 
Note  25  U.  S.  C,  A.  174, 

21  St.  143;  May  2S,  3380;  C-  307— An  act  for  the  relief  of  settlers 
upon  the  Osage  trust  and  diminished  reserve  lands  in  Kan- 
sas, and  for  other  purposes, 

21  St.  154;  June  3,  1SS0 ; C.  110 — ■ All  act  providing  for  the  reap* 
portion ment  of  the  members  of  the  legislatures  in  the  Terri- 
tories of  Montana,  Idaho,  and  Wyoming.  ' 

21  St.  199;  June  15,  1880;  G 223— An  act  to  accept  and  ratify 
the  agreement  submitted  by  the  confederated  bands  of  Ufa 
Indians  in  Colorado,  for  the  sale  of  their  reservation  in  said 
State,  and  for  other  purposes,  and  to  make  the  necessary 
appropriations  for  carrying  out  the  same.77 

21  St,  205 ; June  15,  3380 ; C.  224 — An  net  to  establish  Post  Roads. 

21  St.  210;  June  15,  1880;  C,  220— An  act  making  appropriations 
for  the  legislative,  executive,  and  judicial  expenses  of  the 
government  for  the  fiscal  year  ending  June  30,  1SS3,  ami 
for  other  purposes, 

21  St.  238;  June  IS,  1880;  O.  234 — An  net  making  appropriations 
to  supply  deficiencies  in  the  appropriations  for  the  fiscal  year 
ending  June  30,  1880,  and  for  prior  years,  and  for  those  cor 


71  S(j.  16  St,  362,  sec,  12 ; 17  St,  90,  boc.  2. 

72  s„  ig  272?  in  St,  74.  BPC.  1.  2,  3,  Cited’  Kansas,  80  C,  CIb,  204, 

73  g 21  St.  114;  28  St.  286  ; 32  fit.  030;  40  St.  1085,  Cilia?.-  17  Op. 
A.  G,  104 : 20  Op.  A.  G.  517  : Blaekfmithcr,  28  C.  Cls.  447  ; Iowa,  68  C,  Uis, 
585  l Kansas,  80  C.  Cls.  204  ; Quick  Bear,  210  U.  S.  DO. 

^Scc-  25  TJ  S.  C.  IGla  f4n  St.  1164,  see,  1.  as  amended  46  St,  584), 
See  see. '725s  of  Tit,  81 ; 25  U.  S.  C.  161b  (43  St.  1104,  sec,  2,  as  Amended 
46  St,  584),  Spo  spc.  725s  of  Tit.  81  ; 25  IT,  S-  C.  l6lo  (45  St.  1104.  sou,  3. 
ns  amended  46  St.  584).  Sen  sec,  723s  of  Tit,  31 ; 25  U.  S.  C,  I6ld  (45  St, 
ilG4.  sec,  4,  as  aliiomlcd  40  St,  584),  Sec  soe*  725s  of  Tit,  31. 

S’  ^StS442^  St  36  46,  51.  60.  85,  01.  00.  106,  114.  301,  370,  185. 
191  212  213  236  242,  237,  206.  317,  3 IS,  320.  349.  352.  425,  464,  540. 
54a  545,  59G;  0 SE  35.  842,  854,  855,  904;  10  St.  1039.  1014  1056  1065, 
1071  1079  1094  1095,  1099.  1109.  11U7.  llGHi  1 1 Stnt,  034,  <00.  701, 
702,  *729.  730,  744:  12  St.  G28.  975,  981,  997.  1171  ; 13  gt,  6G3.  075,  682, 
694;  14  St.  649.  684.  GST,  75G,  705.  766.  774,. 786  : 15  St,  50D?  534,  515, 
584.  590,  503.  622,  638.  640.  651,  652,  055,  669,  076-  16  St.  40,  355,  360, 
362  70S.  720;  17  St.  90.  2Rl.  456:  IB  St,  140.  167  449 .689  : 3 0 St,  254, 
287:  21  St.  70,  8,  21  St.  259.  335.  Rf),  39  St.  123.  Cited:  i.  Op.  A,  U 

531-  Belknap,  160  U.  S.  588^  Dyer,  20  C-  Cls.  160;  Medawidmaton.  5t 
O.  ClSawi  Bloo*.  277  a.  b.  424;  Sissctoll,  58  C.  _C1».  302;  SmJtlj. 
37  Cls.  119;  U.  S-  v.  Fumphrey,  11  App.  D.  C,  44;  U,  S,  r,  Sandoval. 

23 77 fs  I?.’  fiin  : ifi  Sf.  .335  : 17  St,  32  ; IS  St.  85,  S86.  S,  21  St,  435  ; 
22  St  178,  Wr  433  L 23.  St,  7G 2S_  SE  286.  CJT^  SO^St,  JB34J  34  SI. 


203  Fed.  364;  Ute,  45  C.  Cls.  440. 
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21  St.  238-22  St.  B8 


t illed  ns  due  by  I lie  ueeounUiig-ciflicers  of  t he  Treasury  In 
aneordnme  \yiili  section  four  of  the  net  of  Juno  34.  1878. 
heretofore  paid  from  periuuiieat  npjmjpiiarionH,  ntu]  for  other 
purposes, 

21  St.  2 Jiiiio  J*i.  U.  235 — An  net  making  sipprciprintioiis 

Bn*  Hie  sundry  civil  * xj  lenses  of  the  government  for  the 
fiscal  your  ending  Juno  Bt>,  18SJ,  and  for  other  purposes.™ 

4,1  Si.  291  : Juno  1(>.  3880:  C.  251—  An  net  to  carry  into  effect  the 
imci  sixteenth  articles  of  i ho  treaty  between  the  United 
Stutes  mid  the  Ureal  and  Little  Osngo  Indians,  proclaimed 
January  21. 

23  St.  JOS;  Juno  7,  38SO;  J.  Itos.  No,  44— -Joint  resolution  to  pro* 
vide  for  the  pubiication  and  distributing  of  a supplement  to 
the  Revised  Statutes. 

..I  St,  ij  10;  June  30.  3SH0;  J.  Res,  No.  £57 — Joint  resolution  nit- 
tliorixing  the  Secretary  of  the  Interior  to  certify  school  land*; 
to  the  State  of  Kansas, 

21  Sr.  835:  January  .18,  1881 ; C,  23— An  act  for  the  relief  of  the 
Uiimolingo  Indians  in  Wisconsin,  and  to  aid  them  to  obtain 
subsistence  by  agricultural  pursuits,  and  to  promote  tlicir 
civilization. 

21  Sj.  1 eh rn ary  24,  1881  ; C,  79— An  net  making  appropria- 

tions for  the  support  of  the  Army  for  the  fiscal  year  ending 
Juno  30,  1882,  and  for  other  purposes 

23  St.  H52;  February  28,  1881;  C.  99— An  act  to  establish  pose- 
mil  tos, 

21  &t.  Ji7  ; March  1,  1881 ; C,  07 — An 'net  for  the  relief  of  settlers 
upon  the  Absentee  Shawnee  lands  In  Kansas,  and  for  other 
purposes.  1 

21  St.  380:  March  3,  3881 ; G.  328 — An  net  to  provide  for  the  sale 
uf  the  remainder  of  the  reservation  of  the  Confederated 
Otoe  and  Missourin  Tribes  of  Indians,  in  the  States  of  Ne- 
braska and  Kansas,  and  for  other  purposes.10 

21  St  38; i ; March  3,  1.881  * G.  1311 — An  net  making  appropriation? 
for  the  legislative,  executive,  tmd  judicial  expenses  of  the 
government  fur  the  fiscal  year  ending  Juno  30,  1882,  and  for 
other  purposes, 

21  St,  414  : Mil r 8,  1881;  C.  132 — An  act  making  appropriations 
to  supply  deficiencies  in  the  appropriations  for  the  fiscal  year 
ending  June  30,  1881,  and  for  prior  years,  and  for  those 
certified  ns  due  by  the  accounting  officers  of  the  Treasury  hi 
accordance  with  sea  4 of  the  act  of  June  14,  1S7S,  heretofore 
paid  from  permanent  appropriations,  and  for  other  pur= 
poses,-  * 

21  »St.  4,35:  Mar.  3.  1SS1 ; C.  133 — An  act.  making  appropriations 
for  sundry  civil  expenses  of  the  government  for  the  fiscal 
year  ending  June  30,  JSS2,  and  for  other  purposes.^ 

21  St,  468*  Mar,  3,  1881;  O,  130 — An  net  making  appropriations 
for  tl/e  construction,  completion,  repair,  and  preservation  of 
certain  works  on  rivers  and  harbors,  and  for  other  purposes, 

21  485 : Mar.  3,  1881 ; C,  137— An  net  making  impropriations 

for  the  current  and  contingent  expenses  of’  the  Indian  De- 
partment, unci  for  fulfilling  treaty  stipulations  with  various 
Indian  tribes,  for  the  year  ending  June  39,  3382,  and  for 
other  purposes.*15 

21  bt.  504  * Mar,  3,  1881 ; Q.  139 — An  act  for  the  ascertainment  of 
the  amount  due  the  Choctaw  Nation.*0 

21  St.  500  ; Mar,  3,  1881 ; C,  149— An  net  to  graduate  the  price  and 
dispose  of  the  residue  of  the  Osage  Indian  trust  and  dimin- 
ished-reserve lands,  lying  east  of  the  sixth  principal  merid- 
ian, in  Kansas, 


21 

21 

21 

21 

21 

21 

23 

22 


St‘.fn°T:  rIsir‘  **■  352 — An  act  for  the  payment  of  c er- 

tain Indian  war  bonds  ot  the  State  of  California.^ 

bL  ’'11. : , ar-  3:  1^1  ’ G.  .355- — An  act  to  eonlimi  the  title  to 
certain  lands  m the  State  of  Ohio.M 

Mar,  3,  J.  lies.  No.  25 — Joint  resolution  directing 

Lhe  secret  ary  of  War  to  investigate  the  claim  of  the  State  of 
Honda  against  the  United  btmos  for  expenditures  made  In 
suppressing-  Indian  hostilities  in  said  Elate  between  the 
years  1855  and  iSfiQ,  and  to  report  the  result  of  tsuoh  inves- 
tigation to  Congress. 

St.  MS;  Juno  4 1S80;  C.  122— An  act  lor  the  relief  of  certain 
homestead  and  pre-emption  settlers  in  Kansas  and  Nebraska 
St  W4;  June  4.  IKS 0;  C.  123— An  act  to  permit"  Elias ‘a 
niuims  ’ 0t  Gherokeo  Nation,  to  sue  in  the  Court  of 

St  o49;  June  8,  1SS0;  C,  15S— Au  act  for  the  relief  of  Ltenrv 
warren, 

June  ^ iSSO;  a 259 — Ah  act  for  the  relief  of  Amanda 
M,  cook. 

Si,  bit);  Mar.  3,  3SS1;  C.  101 — An  act  for  the  relief  of  Dodd. 
Brown  and  Company  of  St.  Louis,  Missouri. 

^Iar*  3'  ’ G.  102 — Au  act  for  the  relief  of  citizens 

ot  Montana  who  served  with  the  United  Suites  troops  in 
the  war  with  the  Nez  Forces,  and  for  the  relief  of  the  heirs 
of  such  as  were  killed  in  such  service, 

St  Gn2‘  Mar,  3,  1881;  C.  19U — An  act  for  the  relief  of  William 
Roans, 

22  STAT, 


22 


t8%.  -tO  St  13.  RPC.  4 : 21  St.  117, 

12  St.  120;  14  8f.  637.  ,Xf  24  St  851  ■ 26  St  1414  Cited- 
Iws.'is,  80  C.  Cl  a.  261  j Quids  Uenr.  210  tT  s.  so  * *'  if  - 

“ •£•  12  St.  058;  1A  St,  172:  IS  St.  170.  420  see  15*444'  19  St 
m 2SS:  2°  St,  82.  31S:  21  Sr.  12H.  8.  2?  S>.  WW.  A fl 

1A1 : 19  Op,  A,  G.  .isi3:_  11  h,  D.  Memo.  296;  Op.  Sol.  Off..  May  15  1933** 
Memo.  8ol,  Mn  r . 0.  UM7  ; TT.  S,  v.  Caln-Pnnnoss.  215  Frcl.  ^212  ? "u  S* 
v.  Cass.  240  led.  61/ : U.  8.  v.  Corporation.  if>i  f.  2d  156;  U §‘  v* 
Joyce,  *40  Fnd,  01 0 ■ iJ.  r,  v,  Saunders,  90  Fed,  208.  * 

81  lost,  1033:  io  st.  aa, 

19  8t.  176.  g.  22  St.  302;  24  St.  214  ; 27  St  56S  A r,8  St 

»0  C%\«°449  3005  ; 15  Sl*  613  ^ 20  St-  ^°-  CtiSr^i td  Band: 
%fd  ncs  °ct  ,c- 1877  = S(!n-  RM-  »“•  «. 

i«J.^4&V"iTsSS;  %*%%!■  &T  8f: 

464.  o40.  543.  545,  59(i  ; 0 St.  35,  342,  .*154/855."  904  ' 10  St  10^0  ’ 1044* 
1056  1071  1079,  1 095.  1090,  3167,  3l0«;  11  St  614  700  701  70^ 

7d  A ■ 1 “ ■ Ii‘>e  noi  nn-T  11-7.1.  A.  - 1 A 1 T-. ^ L-A _ 5 u A * 1 


V^it  uda;  s^y;  uoi,  0(0:  --  ^.,v.  , 

St.  187,  6S0  ; in  St.  254,  287.  S.  33  St,  724  Cited'  IT  On  A fi' 

CSldlqBW^SJoi??  20t  M‘^owakanton;  57 

C,  Lis,  or 1 7 . Sioux.  2(7  IT,  S.  424  * SiaRotmi.  5S  C.  Cls.  R02, 

11  St,  OH,  Cited:  Chnctnw,  119  TT.  S 1;  Choctaw  ID  C Cls 
L43  ; Choctaw,  21  C,  Cls.  59  ; Gilflitan,  159  U.  S.  303  ; Thobo.  66  Fed  37*>* 


( ; Mar.  4,  3SS2;  G.  21 — An  act  for  the  relief  of  the  Eastern 
bhawnee  Indians  lit  the  Quupaw  Agency,  Indian  TorrUorv. 
bt.  i \ Mar.  0,  3882  ; C,  24 — An  act  to  provide  for  certain  of 
the  most  urgent  deficiencies  in  the  appropriations  for  the 
flscu!  year  ending  June 30,  3882,  and  for  other  purposes™ 

§£•  qnl¥iir*  6Ao8SoJ  Ci  act  to  establish  post-routes. 

bt  30 , Mar,  2-,  1SS2 ; C,  4C— An  act  authorizing  the  sale  of 
cei  ta  in  logs  cut  by  the  Indians  of  the  Menomonee  Reserva- 
tion in  Wisconsin, 

Mar,  22,  18S2 ; C,  47 — An  act  to  amend  sec.  0352  of 
the  Revised  Statutes  of  the  United  States,  in  reference  to 
bigamy,  and  for  other  purposes,”2  See.  8 — 48  U,  S.  C,  14G1. 

St  35;  Mar,  28,  3SS2;  O.  52  An  act  to  extend  the  northern 
boundary  or  the  State  of  Nebraska.93 
St,  30 ; Mar.  81, 1882;  0,  05 — An  act  to  confirm  certain  instruc- 
tions given  by  the  Department  of  the  Interior  to  the  Indian 
agent  at  Green  Bay  Agency,  in  the  State  of  Wisconsin,  and 
to  legalize  the  acts  done  and  permitted  by  said  Indian  agent 
pursuant  thereto, 

St.  42;  Apr.  21,  1S32 ; G.  74— An  act  to  accept  and  ratify  the 
agreement  submitted  by  the  Crow  Indians  of  Montana  for 
tiie  sale  of  a portion  of  their  reservation  in  said  Territory 
and  for  other  purposes,  and  to  make  the  necessary  appro- 
priations for  carrying  out  the  same.1* 

Sh  47 , Apr.  21,  1882;  G,  85 — An  act  to  provide  a deficiency  for 
the  subsistence  of  the  Arapahoe,  Cheyenne,  Kiowa,  Comanche 
Apache  and  Wichita  Indians. 

» May  15,  1882 ; G.  144 — An  act  to  provide  for  the  sale 
or  the  lands  of  the  Miami  Indians  in  Kansas.0* 

1882;  G-  108 — An  act  making  appropriations 
for  the  current  and  contingent  expenses  of  the  Indian  De- 
partment and  for  fulfilling  treaty  stipulations  with  various 
Indian  tribes,  for  the  year  ending  June  30,  1883.  and  for 
other  purposes.1*  Sec,  1 — p,  70,  25  TJ.  S.  0.  23.”  USOA 

l -S/7.  10  St.  582,  8,  28  St,  843. 

- -•  Pff,  7 St.  160.  378, 

14  790;  IQ  St.  125.  Cited:  18  Op.  A.  G 00 

Cited:  Mcriawakiintun,  57  C Cts.  357  L 

4IJ  s{«*10*®-  Quick  Bear,  210  TT.  fl.  QO. 

r3  Cited:  Uto.  45  C.  Cls.  440. 

93t%'  3 St‘  S45'  25  St.  04,  888, 

, " W St.  049,  &.  22  St.  302.  433;  23  St.  70.  362'  et  nn 

Bt,  217,  980 ; 26  St,  830,  089;  27  St,  i20.  01  ° ■’  si  ^Ih' 
8(0;  Lfl  St.  321;  30  St,  62.  571.  024;  31  St  1018-  30  e/ 

?g2j  33  Sj  180.  1048;  34  St.  325.  Cited)  .10 Vd’  D ‘ 479 : 

40  B.  D.  376;  Op.  Snl„  M.  5805.  Nov.  22,  1921;  13  L D I mo  11 8 : 
Grow,  Sic.  cm:.  238 ; Drnnrr.  164  TJ,  R 240 ; Tni/rott  73F?d  60 : 
U.rS.  v.  Powers.  305  TT.  S.  527-  V.  S.  V.  12  Bnf tU's  ^Ol  F/rl  1 91  f 

10  St.  1093  : 17  St.  631.  A.  22  St  11(1  ' ' 191  * 

S$h%74h&'™±  114.  101,  179,  185,  101. 

-90,  31  i ,i 20.  .»49,  352.  4?ii,  404  540  543  544 

*/■  O j 9 Rf,  ,3n  842,  854,  855:  10  ST.  1039.  1044.  1056  1071  1070 

1094.  1165;  n SO  014.  ODD,  72.0.  744:  12  St.  6^8  931  flOT  rS; 

13  St.  6G3,  673,  682,  60S:  14  St.  650,  087,  750,  7G0,‘  709*  780*  17,  Ht 
r^n.  514,  584.  590.  590,  038,  651.  057;  16  St  355  708  7-0  SV  e/’ 
281  631; .IS  St.  107.  437.  680*  19  St. ' 254,  2J?T  S’  In  Sf  30- 
433:  23  St.  7lk  26S.  Cited  * 17  Op,  A.  G,  647;  39  Op.  A,  Oj  252* 
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Historical  Note:  Tins  provision  superseded  R,  S,  2041,  pre- 
.scrihing  the  thil.ios  i*f  Hit*  utnninissinnurs,  and  authorizing 
t ] i * ‘iii  tu  supervise  all  expenditures  of  nionuy  appropriated 
I'm*  the  benefit  of  Indians,  sis  well  sis  to  inspect  goods  pm*’ 
ehiisi'tl,  etr.  An  Inquiry  into  conditions  in  the  Indian  serv- 
ice, with  a view  tu  ust*TUiiiiiug  any  ami  nil  facts  I'elsitiug 
to  the  conduct  and  management  of  the  Bureau  of  Indian 
Affairs,  it  ml  of  rceninmeniling  such  changes  in  the  admin- 
lst ration  of  Indian  affairs  as  would  promote  the  betterment 
of  tin*  service  and  the  well-being  of  Indian*,  by  conunWsioiJ 
tu  bu  known  us  the*  Joint  Commission  to  Investigate  Indian 
Affairs,  to  he*  composed  of  it  Members  of  the  Semite,  mid 
H Members  uf  tbu  House  of  liepre^eiitatlves,  which  was  au- 
thorized to  examine  into  tin*  eomhict  and  management  of 
llie  Bureau  of  Indian  Affairs  and  all  its  branches  and 
agencies,  their  organization  and  administ  ration,  tlie  findings, 
i-ni ichisloiis,  and  recummemliilimis  of  sui'h  commission  to  bo 
reported  to  Congress  during  tlie  fWd  Congress,  was  provided 
fur  bv  Act  June  30,  BUS,  s.  1,  BN  St,  Ml.  Hoe,  1— p,  80,  25 
LT.  R C.  55  "" ; hoc.  1— p,  S7,  It.  S-  2050,  25  U.  B,  C-  28. 
UHCA  Historical  Note:  R.  S,  205G  as  originally  enacted  in 
the  Rev,  Stat.  was  based  on  Act  of  Feb.  27,  1801,  see,  0, 
O Bh  587 ; and  Act  Apr.  8,  1804,  sec,  4,  13  St.  40,  find  did  not 
contain  the  words  at  Hie  end  thereof  "and  until  his  successor 
is  duly  appointed  and  <111111111011.”  This  clause  was  added  by 
amendment  bv  instant  Act.  Bee.  6—25  U.  B.  G,  46  (23  SL 
97,  sec,  6, V*  IJSC A Historical  Note:  23  St.  07,  sec*  « also 
contains  a provision  substantially  in  flit*  same  terms  as  those 
of  the  Code  section.  25  U,  S.  C,  63  (23  St,  97,  sec.  0). 
Sec.  7 — -25  U.  R.  C,  8.  #l  . +1  „ 

22  St.  Ill  : June  27,  1882;  O,  241 — An  act  to  authorize  the  bee- 
rotary*  of  the  Treasury  to  examine  and  report  to  Congress 
the  amount  of  all  claims  of  the  States  of  Texas,  Colorado, 
Oregon,  Nebraska,  California,  Kansas,  and  Nevada,  and  the? 
Territories  of  Washington  anrl  Idaho,  for  money  expended 
and  indebtedness  assumed  by  said  States  and  Territories 
in  repelling  Invasions  and  suppressing  Indian  hostilities,  and 
for  other  purposes. 

22  Si.  110;  Juno  27.  1M82 ; C,  246— An  act  to  amend  section  two 
of  nu  act  entitled  "An  act  to  provide  for  the  sale  of  the 
lands  of  the  Miami  Indians  in  Kansas,”  approved  May  15, 
ISS2,1  . 

22  St.  117;  June  30,  1882;  C,  254— An  act  making  impropriations 
for  the  support  of  the  Army  for  the  fiscal  year  ending  June 
30,  3383,  and  for  other  purposes. 

22  St,  348:  July  3,  1882;  O,  268— An  net  to  accept  and  ratify  an 
agreement,  with  the  Shoshone  and  Bannock  Indians  for  the 
sain  of  a portion  of  their  reservation  in  Idaho  Territory 
required  for  the  use  of  the  Utah  and  Northern  Railroad,  and 
tu  make  the  necessary  appropriation  for  carrying  out  the 
same,3  . 

22  St.  157;  July  10,  1882;  O,  284— An  act  to  accept  and  ratify 
nn  agreement  with  the  Grow  Indians  for  the  stale  of  a por= 
tion  of  their  reservation  in  the  Territory  of  Montana  re- 
quired for  the  use  of  the  Northern  Pacific  Railroad,  and 
to  make  the  necessary  appropriations  for  carrying  out  the 
same.3  , 

22  St.  177 ; July  28,  1882 ; C,  35G— An  act  to  provide  for  the  sale 
of  certain  Kicka poo  Indian  lauds  In  Kansas.4 

22  St.  178;  July  2S,  1882;  O,  357 — An  net  relating  to  lands  in 
Colorado  lately  occupied  by  the  Uneompahgre  and  White 
River  Ute  Indians,® 

22  St.  179;  July  31,  1882;  O.  360— An  act  to  amend  sec,  2188  of 
tiie  Revised  Statutes  in  relation  to  Indian  traders.®  Sec.  1— 
R.  S.  2333,  25  U,  S,  C,  264, 

22  St.  181;  July  31,  1882;  C.  363— An  act  to  provide  additional 
industrial  training-schools  for  Indian  youth,  and  authorizing 


« t r>  ngn * Bulk  nan  l-r»0  U,  S,  588;  Choctaw,  81  C,  Cls,  63;  Connote 
XU*  o Cl^  317;  Lucas.  103  TJ.  8.  612;  Meduwakanton.  57  C.  CIs,  357  ! 
Kwiinn  Vc  Cis  t : Romero.  24  C.  Cls,  331;  Sue  & Fox,  .220  U,  S, 
481 V Site*  & Fox,  45  C.  Cis.  287 ; Shoshone,  82  C«  Cls.  23;  Sioux,  2<7 
XJ.  S.  424;  Sisscrton.  5S  C,  C)n.  302;  U.  S,  v,  MitcUoIl.  109  U,  S,  146, 
TJ.  §,  v.  Sandoval.  231  U.  ft".  28.  «=  lQijq 

07  This  section  Inis  heeu  superseded  by  Ex.  Or.  614o,  May  2 o,  1933.  See 
note  to  25  U.  S-  C 21 

fi  U.  S,  C.  82L  et  seq- 
w .?ee^20gU.  C.  472. 

3 gjjr,  in“sf  t673.'  Cited:  Op,  Sol.,  M.  5380,  June  Ifl,  1923, 

3 Bg.  13  St.  365  r IS  St,  49.  Cited:  Crow,  81  C.  Cls,  238, 

* Sq_  13  St.  6*29. 

21  St.  203.  Cited • Ute,  45  C-  Cl-s.  440. 
i Ath  4 St.  729.  Cited:  20  Op.  A.  G.  215  * 27  Op,  A,  G,  558  , Memo. 
Sol,,  Nov.  20,  1934  ■ TJ.  S,  v.  48  Founds,  35  Fed.  403. 
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the  use  of  unoccupied  military  barracks  for  such  purpose,* 
See,  1 — 25  U.  S,  <J,  276.  { Superseded  U.  S.  201*9,  )** 

22  St.  381:  Aug.  2,  1882;  O,  371— An  act  to  grant  a right  «»f  way 
for  u railroad  and  telegraph  lino  through  the  lauds  of  the 
Choctaw  and  Chickasaw  Nations  uf  Indians  to  the  Sr.  Louin 
and  Saji  Francisco  Ky,  Co,,  and  for  other  purposes,1 
22  St,  301;  Aug.  2.  3882:  C.  ;I75 — An  act  making  appropriation* 
for  the  construction,  repair,  ami  preservation  of  certain 
works  on  rivers  and  harbors,  and  for  other  purposes, 

22  St.  21b  , Aug,  r»,  1882;  C.  384)— An  act  making  appropriaiiims 
for  the  legislative,  executive,  and  judicial  expenses  of 
the  government  for  the  fiscal  year  ending  Juno  80.  3888, 
niul  for  other  purposes. 

22  St.  257;  Aug.  5,  3 882;  U.  360— An  net  making  appropriations 
to  supply  deficiencies  in  the  appropvia!  Urns  for  the  fiscal 
year  ending  June  ‘20,  1882,  and  for  prior  years,  and  foi- 
those  certified  ns  dm;  by  the  accounting  officer*  of  the 
Treasury  in  accordance  with  sec.  4 of  the  act  of  June  34. 
3878,  heretofore  paid  from  permanent  appropriations.  ami 
for  other  purposes,50 8 * * 

22  St.  297;  Aug,  5,  1882;  C,  302 — Ail  act  authorizing  the  Secretary 
u£  t lio  Interior  to  dispose  of  certain  lands  adjacent  to  the 
town  of  Pendleton,  in  the  State  of  Oregon,  belonging  to  the 
Umatilla  Indian  Reservation,  and  for  other  purposes. 

22  St.  299;  Aug.  5,  1S82;  C.  394— An  act  granting  Uus  right  of 
wtiy  to  the  Arizona  Southern  R,  Co.  through  the  lhipago 
Indian  Reservation,  in  Arizona. 

22  St.  301;  Aug.  7,  1882;  C.  432— An  act  to  reimburse  the  Creek 
orphan  fund,11 *  . 

22  St.  302;  Aug.  7,  1882;  C,  433 — An  not.  making  appropriations 
for  sundry  civil  expenses  of  the  government  for  the  fiscal 
your  ending  Juno  30,  3883.  and  for  other  purposes.  - 
22  St.  341;  Aug.  7,  1882;  C,  434 — -All  act  to  provide  for  the  sale 
of  a part  of  the  reservation  of  the  Omaha  tribe  of  Indians 
in  the  State  of  Nebraska,  and  for  other  purposes.13 
22  St.  345  ; Aug,  7, 1S82 ; C.  430 — An  net  to  authorize  the  auditing 
of  certain  unpaid  claims  against  tin*  Indian  Bureau  by  the 
accounting  officers  of  the  Treasury.14 
22  St.  349 ; Aug,  7,  1882 ; G,  446— An  act  for  the  manufacture  of 
! suit  in  the  Indian  Territory.15 * 

22  St.  350 ; Aug.  7,  3882;  C,  448— An  act  to  establish  post-routes, 
22  St-  373  - Aug.  8,  1882  ; C.  469 — All  net  to  amend  sec.  4706,  tit. 

57,  of  the  Rev,  Stat.  of  the  U,  S.,u 
22  St.  399;  Jan,  6,  3883;  O,  12— An  act  to  reimburse  the  State 
of  Oregon  and  State  of  California  and  the  citizens  thereof 
for  moneys  paid  by  sakl  States  I11  the  suppression  of  Indian 
hostilities  during  the  Modoc  war  in  the  years  1872  and  1873. 
22  St  400 ; Jan.  6,  1885 ; O,  13— An  act  to  provide  for  holding  a 
term  of  the  District  Court  of  the  United  States  at  Wichita, 
Kansas,  and  for  other  purposes,17 
22  St.  432 ; Mar.  1,  1883 ; C.  59- -An  act  to  authorize  the  Seneca 
Nation  of  Indians,  of  the  State  of  New  York,  to  grunt  title 
to  lands  for  cemetery  purposes,™ 

22  St,  433  ; Mar.  1,  18S3  ; G,  61— An  act  making  appropriations  for 
the  current  and  contingent  expenses  of  the  Indian  Depart- 
ment, nntl  for  fulfilling  treaty  stipulations  with  various  In- 
dian tribes,  for  the  year  ending  June  30,  1884,  and  for  other 
purposes.’0 


7 Sq.  1 Sf.  1B7. 

8 See:  25  U.  8.  G.  273,  _ 

0 A.  24  8t.  76.  Cited:  Choctaw,  83  C.  Cls,  140  . 00 . Tt  e 

30  go  12  St,  1112;  16  St,  362;  17  St,  620,  Cited:  Goat,  224  U.  S. 
458  ; E^mgas,  80  C.  Cls.  264 ; Ute,  45  C,  Cls.  440, 

11  Sg  7 St.  366,  25  8t,  565.  Cited:  Creek.  77  C,  Cls,  159 

32  Xg,  1 St.  137;  15  St.  223;  16  St,  360;  18  St,  388;  10  St,  210;  *A 

St-  202  380-  22  St.  42,  85.  B*  22  St.  433  , 25  St,  694.  Cited:  1 hnyer, 

68  Atl.’ Month,  540.  G76 ; Eastern  BsincL  20  C,  Cls,  449  j Old  Settlers, 
14S  U S 427  ; U.  8-  v.  Boyd,  08  Fed.  5 1 « ; U,  S.  v,  Bujd,  83  FeiL  o47, 

14  St  608  A.  27  St  812,  S.  23  St  302;  24  St.  214  ; 25  St 
150  - 26  St  329  - 28  §t  270  I 32  St,  245  ; 37  St.  Ill : 43  St.  726.  Cited : 

Memo.  Sot  Off,  .79022,  15)36;  at  L.  D,  800  ■ 38  UD  ST, 0-42  up. 

403  * 48  L..  D 222 : Chase,  250  U.  S.  1 ; Chase,  238  Fed,  887  ; Clay, 
*>82 ! Fed  268  • Dixon,  268  Fed.  280;  First,  59  F.  2d  307.  Gilpin,  2o6 
TT  S 10  - Hallowell,  23D  U.  S,  506  ■ kallowell.  221  U,  S.  317  ; Sloan,  95 
Fed  * 198 '•  Sion n,  118  Fed,  283;  U,  S.  v.  Chase,  245  U-  S.  89 ; L , S,  V, 
Flournoy,’  69  Fed.  SS6 ; TJ,  S,  Y-  Law,  250  Fed^  218  ; U,  -S.  w Pelican. 
232  U S 442;  U S.  y,  Thurston,  143  Fed.  287;  Work,  29  dd  393. 
m Cited:  Byrd.  44  C.  Cls.  498. 

Bg,  14  gt.  799, 

defied:  Ex  p,°Crow  Dog.  109  U S 056 : Lucas.  163  U,  S.  0l2 ; U.  S. 
y.  Rogers,  23  Fed.  658 ; U.  S.  v.  Soule,  30  Ted.  918. 


w%  4® St4' 442°'  T St.  30,  40.  M.  69.  88.  9t.  99.  106  114,  161,  179, 
o’  ,v,(.  one  oi<7  'ion  040  4fa  540. 
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22  St.  456—23  St,  340 


32 


!2  St.  47M:  Mar.  3.  1SKI ; C.  UI3  — An  act  making  appropriations  for 
lin* *  support  u£  i lie  Army  for  thu  fiscal  year  ending  June  30, 
1SSJ,  and  for  other  purposes. 

12  St,  402:  Mar.  3,  1SS3 ; 0*  LO — An  act  making  appropriations  < ci 
provide  for  the  expenses  of  the  Government  of  the  District  of 
Columbia  for  the  fiscal  year  ending  June  80,  1SS4,  and  for 
other  purposes. 

:2  St,  488;  Mar.  3,  1SS3;  C.  121 — An  act  to  reduce  iuternubrcve- 
mie  taxation,  and  for  other  purposes.” 

2 St.  D33  ; Alar,  3,  1RS3;  C,  12S — An  act  making  appropriations 
for  the  legislative,  executive,  and  judicial  expenses  of  the 
government  for  the  fiscal  year  ending  June  30,  1884  and  for 
other  purpose**. 

:2  St,  572;  Mar.  3,  1SS3 ; C.  130— An  act  to  establish  certain  post- 
routes. 

2 St,  0S2;  Mar.  3,  1SS3  ; C.  120— An  act  to  create  three  additional 
land  districts  in  the  Territory  of  Dakota, 

2 St.  H82;  Mar.  3,  1SS3;  G,  141 — An  act  making  appropriations 
to  supply  deficiencies  in  the  appropriations  for  the  fiscal  year 
ending  June  30,  1SS3,  and  for  prior  years,  and  for  those  certi- 
fied as  due  by  the  accounting  officers  of  the  Treasury  in  ac- 
cordance with  section  four  of  the  act  of  June  14,  1878,  here- 
tofore paid  from  permanent  appropriations,  and  for  other 
purposes."  Sec.  1— p.  590,  25  U.  g.  C.  IDS  <24  St.  4G3;  44  St. 
500,  see.  1 ; 45  St.  001,  sec,  l).m 

2 St.  003;  Mar,  3,  1888;  C.  143— An  act  making  appropriations 
for  sundry  civil  expenses  of  the  government  for  the  fiscal  year 
ending  June  30,  1SS4,  and  for  otlier  purposes,21 

2 St,  710;  July  15.  1SS2;  C.  305— An  net  granting  a pension  to 
George  C,  Quick. 

2 St.  717;  July  22,  1SS2;  C.  319 — An  act  granting  a pension  to 
Jacob  Nix, 

2 St,  725 ; Aug.  lt  1SS2  ; C,  369— An  act  granting  a pension  to 
Amanda  J.  McFadden, 

2 Si,  727 ; Aug,  5,  1882 ; C,  409— An  act  for  tlie  relief  of  Eugene 
B.  Alien. 

2 St.  728;  Aug.  5,  1882^  C.  400— An  act  for  the  relief  of  Jonh 
Spencer  and  James  R.  Mead, 

2 St.  738  ; Aug,  7,  1882;  O,  450— An  net  for  the  relief  of  Joseph 
Hertford, 

2 St.  755;  Feb,  22,  1883;  C.  54— An  act  for  the  relief  of  E.  P. 
Smith, 

2 St.  755 ; Mar.  1.  1883 ; C.  63 — An  net  for  the  allowance  of  cer- 
tain claims  reported  by  the  accounting  officers  of  the  United 
States  Treasury  Department, 

2 St,  797 ; Mar,  2,  1SS3 ; C,  70— An  act  granting  a pension  to 
Thomas  Allcock, 

2 St,  S04  ; Mar,  3,  1SS3j  G.  113— An  act  for  the  relief  of  Powers 
and  Newman  and  D.  and  B,  Powers, 

2 St,  934 ; .Tuly  29,  18S2 — Agreement— Mexico.34 

2 St,  989;  Sept.  21,  1882  -Agreement — Mexico.25 


23  STAT* 


\ St.  15;  May  1,  13S4 ; C,  37 — An  act  to  provide  for  certain  of  the 
most  urgent  deficiencies  in  the  appropriations  for  the  service 
of  Hie  Government  for  the  fiscal  year  ending  June  30,  1884, 
and  for  other  purposes." 


I St  22;  May  14,  1884 ; Q,  50— An  act  to  repeal  section  eight  of 
an  act  entitled  ,!An  act  to  accept  and  ratify  the  agreement 
submitted  by  the  confederated  bands  of  Ute  Indians  in  Colo- 
rado for  the  sale  of  their  reservation  in  said  State,  and  for 
other  purposes,  and  to  make  the  necessary  appropriations  for 
carrying  out  the  same,"  approved  June  15,  1880, 57 


S6;  15  St,  514,  515.  584,  GOO,  506.  622.  635,  638,  651.  652,  655,  057 
?6  I 1G  St.  13,  355.  708,  TOO.  720  ; 18  St.  089  ; 19  St.  254,  287  ; 21  St,  200  ; 
2 St.  42,  68,  328.  U.  23  St,  76.  Cited ; 34  B.  D.  702;  42  t,  D.  192; 
pdnwakaiiton,  57  C,  CIr.  357  * tJ.  S.  y.  Mitchell,  109  U,  S.  146*  tJ.  S.  v. 
iereon,  145  Fed.  814. 

&Ag.  17  St.  35. 

nS} 7,  19  St.  254.  8.  24  St,  449  *.  3D  St,  123 ; 40  St.  584.  A.  44  St.  560, 

a-  45  St,  086,  Cited:  Memo.  Ind.  Off.,  Jan.  17,  1936;  Eastern  Band 
ITU,  S.  2S8  : Creek,  78  C,  Cls.  474  ; Eastern  Band.  19  C,  Cls.  35  ; Eastern 
and,  20  C,  Cls.  449  ; Mcdawakanton,  57  C,  Cls.  357  ; Shoshone,  85  C,  Cls, 
U * Shoshone,  82  C.  Cls,  23  * U.  S.  v.  Akoma,  305  U,  S.  415, 

22  See:  25  U,  FL  C,  161b ; 3i  U.  S.  C.  725s, 

mSg.  1 §K  137;  15  St.  635;  21  St,  316;  22  St,  217,  8,  25  St.  60S; 

* St.  878.  Cited:  Brewer- Elliott.  280  TJ.  S.  77  ; Eastern  Band,  20  C.  Cls. 
10  ; Ex  p.  Crow,  100  TJ.  S.  556 ; Lahadie.  6 Okla.  400  ; Kansas,  80  C,  Cls. 
}4  ; Pawnee,  56  C.  CIS,  1 ; U,  S,  v.  Hutchings,  252  Fed,  841. 

24  A.  22  St.  039. 

55  Ag . 22  St.  934, 

58  Cited:  Glavev.  35  C,  Cls,  242, 

27  Rpy.  21  St.  199.  see,  8, 


23  St,  24 ; May  17,  1884 ; C.  53 — An  act  providing  a civil  govern- 
ment fur  Alaska.” 

23  St.  09;  July  4, 1884 ; O,  177 — An  act  to  Grant  to  the  Gulf,  Colo- 
rado and  Santa  Fe  Ry,  Co,  a right  of  way  i trough  the  Indian 
Territory,  and  for  other  purposes.51' 

23  St,  73 ; July  4,  1SS4  ; O.  179— An  act  lo  grant  the  right  of  way 
through  the  Indian  Territory  to  the  Southern  Kansas  By. 
Co.  and  for  oth'1”  purposes® 

23  St,  76;  July  4,  Ihv  . 0.  ISO — An  net  making  appropriations  for 
the  current  and  contingent  expenses  of  the  Indian  Depart- 
ment, and  for  fulfilling  treaty  stipulations  with  various  In- 
dian tribes,  for  the  year  ending  June  30,  1SS5,  and  for  other 
purposes.31  See,  1—25  U,  S,  C.  195,  25  TL  S.  C.  249 ; 43  U,  S.  C. 
IDO;  Sec,  6—25  TJ,  S,  C.  46  (22  St.  SB,  sec.  6)  * 25  U.  S.  O.  6.3 
(22  St.  88,  sec,  6)  ; Sec.  S— 25  U.  S.  C.  S3;  See.  9—25  U.  S.  G, 
29S;  Sec.  19—25  U.  S.  C,  154. 

23  St.  107;  July  5,  1334:  O,  217— An  act  making  appropriations 
for  the  support  of  the  Army  for  the  fiscal  year  ending  June 
30,  1885,  and  for  other  purposes. 

23  St.  159 ; July  7,  1SS4 ; 0,  331 — An  act  making  appropriations 
for  the  legislative,  executive,  and  judicial  expenses  of  the 
Government  for  the  fiscal  year  ending  June  30.  1SS5,  and  for 
otlier  purposes. 

23  St.  194;  July  7,  1SS4;  C,  332 — An  act  making  appropriations 
for  sundry  civil  expenses  of  the  Government  for  the  fiscal 
year  ending  June  30,  1SS5,  and  for  other  purposes,83 

23  St,  256;  July  7,  1SS4;  O.  334— An  act  making  appropriations 
to  supply  deficiencies  in  the  appropriations  for  the  fiscal 
year  ending  June  30,  1SS4,  and  for  prior  years,  and  for  those 
certified  as  due  by  the  accounting  officers  of  the  Treasury  in 
accordance  with  section  four  of  the  act  of  June  14,  1S78, 
heretofore  paid  from  permanent  appropriations,  and  for 
other  purposes.34 

23  St.  267 ; Feb,  8,  1884 ; J,  Bes,  No,  S— Joint  resolution  appro- 
priating 8100,000  for  the  support  of  certain  destitute  Indians. 

23  St-  268;  Feb,  25,  1884;  J.  Ees.  No,  14— Joint  resolution  author- 
izing an  expenditure  of  money  for  Indian  educational  pur- 
poses.33 

23  St.  29G ; Jan.  31,  1885;  G.  47— An  act  to  authorize  the  appoint- 
ment of  a commission  by  the  President  of  the  United  States 
to  run  and  mark  the  boundary  lines  between  a portion  of 
the  Indian  Territory  and  the  State  of  Texas,  in  connection 
with  a similar  commission  to  be  appointed  by  the  State  of 
Texas,33 

23  St.  840:  Mar.  3,  1885;  G.  319— An  act  providing  for  allotment 
of  lands  in  severalty  to  the  Indians  residing  upon  the  Uma- 


23  Sfl.  17  St.  424,  8.  49  St,  1250,  Bp.  30  St,  GOO,  1253.  Cited;  18  Op. 

A.  G.  057  : 50  L.  D.  315*  53  I,  D.  503  * Memo.  Sol.,  Feb.  17,  1939  ; Cnlurm 
bin,  161  Fed,  60  ; Endlemnn,  86  Fed.  456  * Heckman.  119  Fed.  83  ; In  re 
Minook,  2 Alaska  200 ; Johnson,  2 Alaska  224  ; Kie,  27  Fed,  351  * McGrath. 
107  Fed.  473 ; Nagle,  191  Fed,  141;  Nelson,  30  Fed.  112;  Worthea,  229 
Fed.  966  * U.  8,  v.  Berrigan.  2 Alaska  442  ; U,  S-  v.  Cndzow,  5 Alaska  125  ; 

U.  8,  v,  Lvnch,  7 Alaska  568;  U.  S.  v.  Nelson,  29  Fed,  202:  U,  S,  v.  War* 
wlrk.  51  Fed.  280, 

*8ff.  1 St.  137, 

* Sg,  1 St,  137.  Cited:  Cherokee,  135  U.  S.  611;  Oklahoma,  220  TJ.  S. 
277*  Thebo.  66  Fed.  372. 

31  S(7.  4 St,  442;  7 St.  38.  44,  51,  69,  85.  01,  99,  106,  113,  114,  1G1, 
179,  185,  191,  210,  234,  242,  2S7,  296,  317,  320,  349,  425f  464,  540, 
545.  690:  9 St,  35,  842,  853,  904;  10  St.  3 039,  1044,  1056,  1069,  1078, 
1003.  1005.  1167;  11  St.  611.  699,  702,  743;  12  St.  628,  981,  997, 
1172;  13  St,  619,  623.  675,  694;  14  St.  650.  756,  776.  786;  15  St-  515. 
584,  590,  f.90,  619.  035,  649.  657,  673,  675 : 16  St.  3-15  70S,  720  ; 19  St, 
204.  287  * 21  St.  199 ; 22  St.  42.  86,  Rfj.  22  St,  449  8 23  St.  862 : 

24  St,  29,  449  * 25  St.  217,  980  ; 26  St  336,  989  ; 27  St,  120,  612  ; 28  St, 
286.  876  j 29  St.  321;  30  St  62,  571,  924;  33  St.  1048;  34  St.  55,  325; 
38  St,  77;  43  St  133.  357;  47  St.  1418;  48  St  960.  A.  23  St,  362. 
Cited:  19  Op.  A.  G,  161:  19  On,  A.  G.  559;  20  Op.  A.  G,  561;  II  L,  D- 
Memo.  296;  Op.  Sol,  Off.,  May  15.  1933:  Memo.  Sol,,  July  25t  1935; 
Memo,  Sol,  Off.,  Aug.  20.  1935 ; 5 L.  D.  541  ; 6 L.  D.  43 ; 12  B.  D.  52  ; 
10  L,  D.  15:  24  L.  D.  214*  31  L,  D.  417*  32  L.  D.  568;  35  L.  D,  80  ; 
40  B.  D.  212;  48  B.  D.  567j^  54  I-  D.  90;  Conners,  33  C,  Cla  317;  Elk, 
112  (J.  S.  94  ; Fisher,  226  Fed,  156  * Gordon,  34  App.  D.  C.  508  ; In  re 
Cnn-Ab-Coiinua,  29  Fed.  687  ; In  re  MeDonouph,  49  Fed.  360;  MrKnfght, 
130  Fed.  659;  Maryland,  37  F.  2d  318*  at  K . & T.  Ry,  Co.,  46  C.  Cls. 
59 ; Modawakanton,  57  C.  Cla.  357  ; Mille  Bae,  46  C-  Cla.  424  ; Snc  & Fox, 
45  O,  Cls.  287  ; Sac  & Fox,  220  U.  S.  481  * Seaples,  246  Fed-  501 ; Starr, 
227  TJ.  S.  613  ; 0.  S.  v.  Anderson.  228  TJ,  S.  52  * U.  S.  v.  Cans,  240  Fed. 
617;  U.  S,  v.  Corporntioa,  101  F.  2d  158;  U.  S.  v.  Douglas.  190  Fed. 
482 ; U.  S.  v.  Ferry,  24  F.  Supp.  399  ; TT.  S,  v.  Hemmer,  241  TJ.  S.  379  ; 

TJ.  S.  v,  Jaekaon,  280  U.  S.  183  * U.  S,  v.  Johnson,  53  F.  2d  267;  TJ.  S.  y. 

Joyce,  240  Fed.  610 ; TJ,  S.  v.  Lewis,  253  Fed.  469  * U-  S,  v.  Bynch. 
7 Alaska  568  ; U,  S.  v.  Mille  Lac.  22n  1J,  S.  498  * TJ.  S.  v.  Moore,  161 
Fed.  51$ ; TJ.  S.  y.  Pearson,  231  Fed.  270 ; U.  S.  y.  Pelican,  232  tL  S, 

442 ; tJ.  S.  v.  Pierson.  145  Fed.  817  ; TJ.  S.  v.  Saunders,  90  Fed,  268 ; 

V.  S.  Exp.,  391  Fed.  673  ; TJ.  S.  Fidelity,  214  U.  S.  507, 

“ See:  25  U,  S.  C.  472. 

» Bg.  1 St  137 ; 14  St,  786 ; 19  St  197,  8.  27  St.  282. 

Sit.  lo  St.  1053.  Cited;  Blackfeather,  28  C,  Cls.  447;  Blackfeather, 
190  TJ.  S.  368 ; U.  S,  v.  Blackfeather,  155  TJ.  S.  180. 

55  8g . 22  St.  86, 

8 St.  252.  8.  23  St  296. 
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iilla  .Reservation,  in  the-  State*  of  Oregon,  uml  granting  pat- 
ents there ‘for,  and  for  other  purposes." 

St.  344;  Mar.  3.  1885;  C.  320— An  act  to  authorize  the  Secre- 
tary of  the  Interior  to  ascertain  Mie  amounts  due  to  citizens 
of  the  United  States  for  supplies  furnished  to  tlie  Sioux  or 
Dakota  Indians  of  Minnesota  subsequent  to  June  1,  1801, 
and  prior  to  the  massacre  of  August  481J2,  and  providing  for 
the  payment  thereof:* 

Si.  3511;  Mar.  3,  1HK5;  O.  335 — A11  net  to  provide  for  the  settle- 
ment: of  the  claims  of  officers  and  enlisted  men  of  the  Army 
for  loss  of  private  property  destroyed  in  the  military  service 
of  the  United  States.  See  31  U.  S,  C.  218-222. 

Si.  351 ; Mar.  3,  18S5 ; G,  38T— An  act  to  provide  for  the  sale 
of  the  Sac  and  Fox  mul  Iowa  Indian  Reservations,  In  the 
States  of  Nebraska  and  Kansas,  and  for  other  purposes,33 
St.  350;  Mar.  3,  1885;  G-  330— An  act  making  appropriations 
for  the  support  of  the  Army  for  the  fiscal  year  ending  June 
30,  1S8G.  and  for  other  purposes. 

St.  302;  Mar.  3,  1S85 ; C.  341— An  net  making  appropriations 
for  tlie  current  and  contingent  expenses  of  the  Indian  De- 
partment, and  for  fulfilling  treaty  stipulations  with  various 
Indian  tribes,  for  the  year  ending  June  30,  1880,  and  for 
oilier  purposes/"’  Sec.  0— IS  U.  S.  C.  54S, 

St.  3S8 ; Mar.  3,  1880 ; G.  343— An  act  making  appropriations 
for  the  legislative,  executive,  mid  judicial  expenses  of  the 
Government  for  tlie  fiscal  year  ending  June  30,  1886,  and 
for  other  purposes.  , 

St.  440;  Mar,  3,  1885;  C.  350— An  net  making  appropriations 
to  supply  deficiencies  in  the  appropriations  for  the  fiscal  year 
ending  June  80,  IS 85,  and  for  prior  years,  and  for  other 
purposes.  . 

St.  47S;  Mar.  3,  1885;  C.  360 — An  net  making  appropriations 
for  sundry  civil  expenses  of  the  Government  for  the  fiscal 
year  ending  June  30,  1880,  and  for  other  purposes,4 
St.  51 G;  Jaii.  12.  1885:  J.  Res.  No,  6 — Joint  resolution  appro- 
priating $50,000  for  the  support  of  certain  destitute  Indians, 
St.  525:  Mar.  20,  1SS4 ; C.  13 — An  act  for  the  relief  of  Louisa 

Boddy.  _ , 

St.  528;  May  7,  1884:  O.  42— An  act  to  adjust  tlie  accounts 
of  John  B.  Mon  tel  tli,  deceased. 


*Tff  Oft  ot  745  980:  27  St.  120.  417,  012:  28  St,  37;  32  St.  7B0  *, 
83  St:  1048:' 37  St.  005:  39  St.  928,  A.  25  St \ 217 .858 ; 45  St. ,1008. 
Citt'd'  Colva.  11-17  lVnn.  Bar  Assoc,  144:  Memo,  Sol.  pjY.,  Lee,  30, 
1938*  24  L.  D.  323:  27  L,  D.  312;  40  L,  D.  9 ; 43  L.  D.  10X  : k D. 

095  • Beam  102  Fed-  200  ; Bonifer.  166  Fed  840;  Brown,  14Q  Fed.  9<5  : 

Guvett  h54  rid  784:  I-Iy-Yu-Tse -Mil-Kin,  194  U.  B,  401 ; In  r<>  Hhbfi*. 
ofi  Fnn  G00-  Lemeux  15  F.  2d  518;  McKay,  204  TJ,  S.  458;  Fnrr,  197 
Fecir  802:  Parr.  153  Fed,  462;  Fatawa  132  Fed,  893;  Smith,  132  Fed, 
889*  Toy  Toy  212  IT.  S 223;  U.  S,  y,  Rngama  118  tT,  S,  S7v  ] tJ.  S.  v, 

Ra^1'712Ist  ci.;  Y«^aMaon^°f  C.  C1S.  857;  U.  S.  v. 
Sissetcm,  208  U.  S.  061 ; Sisscton,  42  C.  CIs.  410. 

:;/L24  St  S442:  7 St.  36.  44,  01,  69,  85.  01,  08,  106,  113,  114,  161, 
17Q  iri?  101  olo  234  °42,  287,  206,  317,  320.  349.  425,  404,  540, 

£48’  I90  099-  9 St  35  550,  §42,  853,  904*  10  St,  3039.  1044,  1050. 

1 n r h 107 S I 003  11G7  : 11  St.  Gil  099.  702.  720.  743;  12  St,  628, 

nsi%87l']72-  13St.  -675,  604;  14  St.  650,  755,  7B6  760,  776,  780, 
7RfV  700-  m s t 515  5*1  53 S!  084  590.  596.  619,  G35,  049.  6^7. 

673’:  10  kt°s3£  707/  720;  19  St  254,  287j  22  St.  42  341^  28  St. 

07  ni  - Pamnhlet  Laws,  48  Cong,,  1 seas,,  p.  79.  Rff,  26  ot,  vJ,  ».■  ^4 
gt*  ’3  449*  ^5  St.  217.  757,  980  ; 20  St,  336,  851,  989;  28  St.  589 i; 
04  q!  V071 “ Rn  20  St  487;  35  St,  1088.  Cited:  Brown.  39  Talc* 
L J.  807;  QoSrich?  14  Calif.  L.  Rev,  S3  157;  Houghton  19  Calif, 
r ^97  • Pound  2°  Colum,  L.  Rpy.  97 ; RiisseU-  18  Yale  L.  -T 

30 g . i’xj  d’  Memo,’ 35~;  Memo.  Sol,  OF.,  Jan.  10,  1937 1 Andreas,  71 

4 M nOfi*  Adams  23S  P fit  587;  Ayres,  35  C.  CF-  20;  Bnlley.  4« 

F in  70S  • Buchanan  28  C Cla.  127;  Campbell.  44  C.  CIs.  488 : Cnr- 
Lull  179  TT  Ofih  • rnx  29  C CIs,  349  * Creek,  77  C.  C1b.  150; 
Crow^^C  Ciq  S'l0“S  Donneliv,  288  TJ,  S.  243  ; Draper.  164.  tT.  S.  240  : 
F»  none  Sol ' Louie  274  Pod  47  ; Ex  p.  Hart.  167  Pert.  100  ; Ex  p Pern. 

00  P Id  28 /Ex  p.  Savage,  158  BWI.  2Q5  : Falk,  27  C Cl,  821 5 Friend, 

on  n piq  425  • Gon-Shay-Ee,  180  TT,  S.  343 GoOrt  Shot,  104  Fed, 
*’e»7  * Good'son.  1 Okla.  117  ; Graham,  30  C.  Cl-*,  318  : Hogner,  30  C,  Cla, 
405*  Herd  13  Okla  512;  Hollister.  145  Fed.  773*  Hyne,  27  C.  CIs. 
113 : In  re  Blackhlrd.  109  Fed  139 ; Tn  re  Cnn.Ah-puquu_  29  Fed. 
087;  Tn  re  Minook,  2 Alaska  200 ; In  re  Sah  Quah  31  Fed.  s*7  » 
Tnhnson  160  U S 546;  Johnson,  29  C,  Cla,  1 ; Lahnul.  3A  C,  UR, 
onS^  LolEliton  W C.  CIs!  288 : Litchfield,  33  C.  CIs.  203 ; Larde,  254 
fl  <a  rjo . r ove  20  C Cli  332:  Luraa.  103  TJ.  S.  012;  McKee,  33 
O'  Cla  09 - ’Mares:  29  C CIs  197:  Marks.  28  C.  CD.  147 ; Medownknnton. 
57  p CU  357  * Mitclipll  27  c.  CIS.  310;  Monro.  32  C.  Tig.  593;  Pino. 

oq  c Pis'  04  • Price  28  C CIs.  422;  Qiincon.  5 F.  2d  60S  : She ih one, 

C?  c'cis  o3  -*Swone  33  C CIs,  223  ; Thurston.  232  TJ,  S.  469;  TT.  R y. 
Barnnbyf'oi  Fed.  20;  U.  S v.  Boylan  265  Fed.  165  * TT.  g-  v,  Cnrdijh 
do  Tjvd'  640  * H S v Cardish,  145  Fed.  242;  TJ.  S-  T»  Celeptine,  ^15 

U S 07R-  U S V Hadley,  00  Fed?  437 ; tf.  8.  v.  Hall,  171  Fed  214  ! 

n S v K a eama  118  UH  375  * TT.  S.  v.  Kie,  26  Fed,  Cas.  No.  lo528a  ; 

U S'  v Kin-  81  Fed  62'5;  TJ.  S.  v.  La  Plant,  200^  Fed,  92:  V IB.  v. 

1 naan  105  Fed  240  : TT.  8.  V Naynfye,  173  V.  S.  77  f U.  S^v.  Qulyeiv 
04?  rr  / Vo?  It  s V Seneca.  274  Fed.  047;  U.  S.  V.  Tlienlns.  4 . 
Fed,  4'RR  ; U S.  V.'  Wlird,  42  .Pad,  320  ; T*.  S y.  WUnley  37  Fert,  143  : 
Vniit  "2  C CIs.  241  : Valk.  29  C.  CIs.  62  ; Wisconsin,  201  U.  S.  ^02, 
Yerko  173  IT  S 439  ; Yohvnwan.  29i  Fed-  425. 

^ 8b.  1 St.  137;  15  St.  593. 

o 
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23  St.  533 ; Juno  12f  1S84 ; C.  90— An  act  for  the  relief  of  I.  L. 
liuvchard, 

23  St,  552 ; July  1S84  ; C,  237— An  act  for  the  allowance  of 
certain  claims'  report ‘*cl  hv  tlie  accounting  tiificers  of  the 
United  States  Treasury  Department*  and  for  other  purposes. 

23  Sf,  058:  Feb.  28,  3SS5;  C.  200 — An  act  granting  a pension  to 
Willi nin  Lockhart, 

23  St,  000 ; Feb.  2S,  1885;  C,  27ft— An  act  granting  an  increase 
of  pension  to  Colonel  Samuel  M.  Thompson. 

23  St.  072-  Mar.  3^1885:  C.  378 — An  act  granting  a pension  In 
Mrs,  Cordelia  Bralucrd  Thomas. 

23  Ht,  (174  : Mar.  3.  1883 ; C.  380 — Ail  act  for  the  relief  of  John  M, 
Dorsev  and  William  F.  Sliepnrd. 

23  St.  077;  Alar,  3.  1885;  C,  300—An  net  for  the  relief  of  certain 
settlers  on  the  Burk  Valley  Indian  Reservation  in  Nevada. 

23  St.  ODD:  Mar,  3.  1885 ; C.  502— An  act  granting  a pension  to. 
Sylvester  Greenmigh, 

23  St.  784;  June  29,  1883;  Memorandum  of  an  Agreement— 

Mexieo.‘<3 

28  St,  806;  Oeh  31*  1884;  Protocol— Mexico.44 

24  STAT. 

24  St,  3:  Feb.  9.  1886;  C.  7— An  act  authorizing  the  Secretary 

of  the  Interior  to  use  certain  unexpended  balances  for  the 
relief  of  the  Northern  Cheyennes  in  Montana.48 

24  St.  28;  May  15,  1880;  C.  332— An  act  to  authorize  the  Red 
River  Bridge  Company  of  Texas  to  maintain  a bridge  across 
Red  River. 

24  St-  29 ; Mav  15,  1886 ; C,  333— An  act  making  appropriations 
for  the  current  and  contingent  expenses  of  the  Indian  De- 
partment, and  for  fulfilling  treaty  stipulations  with  various 
Indian  tribes,  for  the  year  ending  June  30,  1887,  and  for 
other  purposes.4®  . , __ 

24  St.  73;  June  1.  1886;  C.  305— An  act  to  authorize  the  Kansas 
and  Arkansas  Valley  Railway  to  construct  and  operate  a 
railway  through  the  Indian  Territory,  and  for  other 
purposes.4®*  . ....  - 

24  St  76;  June  1,  1886;  G.  397— An  act  to  amend  an  act  entitled 
-‘An  act  to  grant  a right  of  way  for  a railroad  and  telegraph 
line  through  the  lands  of  the  Choctaw  and  Chickasaw 
Nations  of  Indians  to  the  St.  Louis  and  San  Francisco  By, 
Co.,  and  for  other  purposes.”  47 

24  St  93;  Jane  30,  1886;  C.  574 — An  act  making  appropriations 
for  the  support  of  the  Army  for  the  fiscal  year  ending  June 
30,  1887.  and  for  other  purposes. 

24  St.  117;  July  1,  1886;  C.  601— An  act  to  authorize  the  Demson 
and  Washita  Valley  Ry.  Co.  to  construct  and  operate  a 
railway  through  the  Indian  Territory,  and  for  other 
purposes.48  , , „ , 

24  St.  121 ; July  2,  1883 ; G,  608— An  act  to  provide  for  the  sale 
of  the  Cherokee  Reservation  in  the  State  of  Arkansas. 

04  st  124*  July  6,  1836;  C.  744— An  act  to  authorize  the  Kansas 
City,  Fort  Scott  and  Gulf  By.  Co,  to  construct  and  operate 
a railway  through  the  Indian  Territory,  and  for  other 
purposes.40  , , 

24  Rf  159*  July  28,  1886*.  C.  799— An  act  to  authorize  the  Secre- 
tary of  War  to  credit  the  State  of  Kansas  with  certain  sums 
of  money  on  its  ordnance  account  with  the  General 
Government  . ^ 

24  St.  172;  July  31,  1886;  C.  827— An  act  making  appropriations 
for  the  legislative,  executive,  and  judicial  expenses  of  the 
Government  for  the  fiscal  year  ending  June  30,  1S87,  and 
for  other  purposes.50 


«Sr/.  13  Rt.  387. 

^ rip  23  Ri.  son, 

**  Rjifj.  23  St.  zrHr 

g*  i3R>t  6199;  4 St  442;  7 Rt.  36.  46,  51,  09.  85.  91.  «9,  106.  114 
id  179  185  191  212  236.  242.  287-  2HG,  317,  320,  352.  425,  464 

i20'  543’  545  506  * 9 Stat  35  842,  853.  904;  JO  St.  1039.  1044,  1000 
5n?1  1070  1003  tlOB*  li  Wf  614  700,  701,  702,  729.  744;  12  Stot. 

097  1173  V B't  624  675.  694:  14  St.  650.  757,  787:  15. St 
2??«  2?l*  Vso  593  622?  638,  651?  6-55,  676  I 10  St-  13.  708.  720 ; 
il  gP  254’ ’287  * 22  ’St  43;  23  St.  79,  87.  S.  25  St.  113;  33  St.  189- 
fjitS}}  is  op.  a.  G.  440:  Black  feat.  SI  C.  CIs  101:  Chippawa,  SO  C,  Cjs. 
410  ' Crow  SI  C-  CIs.  238*  Johnson,  160  TJ,  S,  540  1 Leighton,  2ft  C,  CIs. 
SqrI  Arpflawakantnn  57"r  Cla,  357:  Milie  Lae,  46  C.  Cls.  424  * MftehDll. 
If  C CIS  316?Moor!7  32  C.  CIs.  503  ; Pino,  38  C.  CIS.  64  ; Stone.  21) 

C-2%"}  ;st.!73T22lU26S'St82i.  783.  Cited;  10  Op.  A,  G,  42;  Tliobo, 

8847%)j' 227it.  181= 

4*  Si 1 gfc.  137.  A.  26  St.  147.  ^ n„ri 

4o  gg  i st.  137.  Cited:  Thpfio,  66  Fed.  372. 

Cited:  Thebo,  60  Fnd.  372 
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24  St.  214-24  SL  449 


24  St  214;  Aug.  2.  1SSG ; (I.  844 — An  net  authorizing  the  Socre- 
t:iry  nf  iht*  Interior  tn  extend  the  time  of  payment  to  pnr- 
cih.a.serH  of  lands  of  the  Otoe  and  Missouri:!  and  of  the  Omaha 
Indians.91 

24  St.  219;  Aug.  4,  1889:  <’.  897— An  act  to  provide  fur  the  set- 
tlement: of  the  estates  of  deceased  Kickapoo  Indians  in  The 
State  of  KansriH.  and  for  other  purposes,** 

24  St.  222;  Aug.  4,  1HH0;  C.  902 — An  act  making  appropriations 
for  sundry  civil  expenses  of  the  Government:  for  the  fiscal 
year  ending  June  30,  1887.  and  for  other  purposes T1 
24  St.  2o0:  Aug.  4.  188(5;  C,  903 — An  net  making  appropriations 
to  supply  deficiencies  in  the  appropriations  for  the  fiscal 
year  ending  June 'hi,  1886,  and  for  prior  years,  and  for  other 
purposes.** 

24  St.  341);  Aug.  5,  3886:  -7.  lies.  No.  37— Joint  resolution  to  print 
the  annual  bulletins  of  the  Bureau  of  Ethnology, 

24  Hi,  361:  Jail,  3 7.  1887;  <\  26 — An  act  to  grant  the  Maricopa 
anti  Phoenix  Ry.  Co,  of  Arizona  the  right  of  way  through 
file  Gila  River  Indian  Reservation, 

24  Sta  367;  .Tan.  26,  1887;  C.  47 — An  net  to  amend  the  third 
section  of  an  act  entitled  “An  net  to  provide  for  the  sale 
of  i Ik*  Sac  and  Fox  and  Iowa  Indian  Reservations,  in  the 
States  of  Nebraska  and  Kansas,  and  for  other  purposes.” 
approved  March  3,  1885.“ 

24  St.  388;  Feb,  8,  1S87 ; C,  119 — -All  act.  to  provide  for  the  allot- 
ment «»£  lands  in  severalty  to  Indians  on  the  various  reser- 
vations, and  to  extend  the  protection  of  the  laws  of  the 
United  States  and  the  Territories  over  the  Indians,  and  for 
other  purposes.*™  Sec.  1—25  U,  S.  C.  331  (20  St,  794,  sec.  1, 
3(5  St,  869,  sec,  17),  See  Historical  Note  25  U.  S.  C.  A,  331. 


fil>s Uj.  21  St.  380  ; 22  St,  341. 

13  Rf  621.  8.  2 n St.  217;  20  St,  330;  28  St.  2S6 ; 30  St.  G2. 
024:  m St.  082;  33  St.  180,  1048.  Cited:  10  Op,  A.  G,  255;  Briggs,  37 
Fed.  135. 

Sg.  1 St.  137. 

*'**{/.  15  St.  533.  8.  25  St.  70. 

«Af/.  23  St,  352, 

crt  8.  24  St.  440:  25  St.  217.  (Ill,  042.  930.  1013  : 26  St.  336.  658.  989; 
27  Bt.  52,  02,  120.  557.  G12  : 28  St,  280,  870  ; 29  St.  321  ; 30  St.  02 
571.  024:  31  St.  221,  672,  1058  ; 32  St.  245,  744.  982.  1006;  33  St, 
ISO,  08(1.  1018  ■ 34  St.  325,  1015,  1413;  35  St,  8,  70.  781  ; 3(i  St.  260. 
855,  105H  2064  ; 37  St.  518  ; 38  St.  77.  582;  30  St.  128,  730.  960:  40 
St.  561;  41  St.  3,  408,  731.  1225;  42  St.  552.  1174,  1246;  43  St.  132 
300,  1114,  1141,  1313;  44  St.  453,  566.  05S,  690.  934*  45  St.  200,  482, 
617,  3502;  46  St.  279,  1115,  1205;  47  St.  91.  320  ; 50  St.  210.  A.  26  St. 
794;  31  Stat,  10D8,  1447;  34  St,  1S2,_  325,  Rp.  48  St.  1224,  Oiled: 
Ahhot,  2 How.  B.  Rnv,  167:  Brosius,  23  Case  & Cnm.  730:  Brown,  39 
Ynlu  L,  -I.  307:  Cain,  2 Minn,  B,  Rev.  177;  Colya,  14-17  Term.  Bar 
A^soc,  144:  Goodrich,  14  Calif,  B,  Rev,  83,  157;  Houghton,  19  Calif, 
B.  Rev,  507  : KnoppOer.  7 Jft.  L,  B,  232  ; Rricgor,  3 Goo,  Wash,  B,  Roy, 

270;  PlatB  ICO  N,  A,  Rev,  195;  Reeves.  23  Case  & Com,  727;  Rite,  10 

J.  Com  p.  Log.  78;  Russell,  18  Yale  L.  J,  328;  Leupp,  IP;  Stewart, 
G!>0;  46  Cong.,  2d  kojss..  IT.  Ilept.  No.  1319*  4U  Cong..  2d  Hess.,  II.  Kept. 
No.  1576;  18  Op,  A,  G.  093 ; 10  Op.  A,  G,  14;  10  Op.  A.  G,  161; 
39  On  A.  G-  183;  19  Op.  A.  G,  232;  19  Op.  A.  G.  255; 
39  Op,  A.  G.  559;  20  Op.  A,  G 12  ; 22  Op.  A.  G.  232;  25  Op.  A.  G.  410; 

25  Op,  A.  G,  483  ; 29  Op.  A.  G.  239  • 34  Op.  A.  G.  181  * 1 B.  D.  Memo. 

103 : 2 L.  D.  Memo.  284  ; 3 L-  D.  MehlO,  388  : 3 L,  1)  Memo  435  ; 4 L,  D. 
Memo.  72;  5 L D.  Memo,  268;  8 L,  D.  Memo.  764:  li  B.  D,  Memo. 
290;  12  L,  D,  Memo.  G52  ; 14  L.  D.  Memo.  493;  5 B,  D.  520;  G B.  D, 

43  ; 8 L.  D.  647  * 9 L.  IX  392  ; 11  B.  D.  103  ; 12  B.  D.  162  ; 12  C.  D.  168  : 

12  B.  D 181  ? lk  L,  D,  205  ; 13  B D,  185  ; 13  B.  D.  310  ; 13  L.  D.  316  : 

13  L n.  318;  15  L,  I).  287  : 18  I.,  D,  209  ; 18  L.  IX  497  ; 19  L.  D.  326  ; 

19  L,  D,  329;  20  B.  J>,  319  *.  20  B.  IX  46;  20  B.  157  ; 20  B.  IX  167: 

20  B.  I).  482;  22  B.  H,  709  ; 24  B.  D.  311  * 24  L._  D,  511  ; 20  L.  D.  71  ; 

26  L.  D.  44  : 28  L.  IX  71  ; 28  L.  D,  004;  29  U.  1),  251  : 29  B,  D.  331  ; 

B.  IX  680  ; 30  L,  IX  258*  30  B,  D.  532:  31  B.  D.  417;  32  B.  D.  17  ; 

33  B,  IX  205  * 33  B.  D.  454  ; 34  B.  IX  252  ; 34  B.  D.  702 ; 35  B.  D.  SO  ; 

30  B.  IX  540;  35  B.  IX  64S  ; 38  B.  IX  422;  38  B.  IX  603  ; 3S  B.  I),  058: 

38  L.  D 550 ; 40  L D 9;  40  B,  D,  148;  41  B.  I),  626;  42  B.  D.  446; 

42  L.  D.  489  ; 43  B,  D 125  ; 43  B XX  504  : 44  L.  IK  1 88  ; 44  B.  D.  391  ; 

44  IX  IX  520  i 48  L.  I K 455  : 48  B.  D,  479  ; 4R  B.  D.  567  ; 50  B^  D.  676  ; 

50  B.  b.  691 : 53  I.  D.  507;  53  I.  D.  138:  53  I.  IX  093  : 54  I.  IX  71  ; 

54  I.  D.  160;  54  I,  I).  297;  55  I,  D,  295  : Op.  Sol..  M.  5379.  July  14, 

1921  ; M 4018.  July  29,  1921.  M.  5805.  Nov.  22.  1921.  M.  6882.  Mar. 
29  1922  M 5379,  Apr.  27,  1922,  M.  5702,  Apr.  27.  1922,  A.  2592.  Fell. 
12  1924,  M.  11665.  Apr.  19,  1924,  M.  12498,  .Tun.-  O.  1924.  M,  11380. 
June  17,  1924,  M 12509  Aug,  27,  1924,  M.  13270.  Nov.  6,  1924.  M. 

1K004  Mar  6.  1926.  M.  20612.  Dec.  28,  1920.  M.  15954.  Jan.  8.  1927  ‘ 

Memo,  Ind.  Off.,  Apr,  21.  1927;  Op.  Sol..  M.  24358.  May  14,  1928  M. 

25214.  June  7,  1929,  M.  25258,  June  26.  1920;  Op.  A,  G.,  Oct,  5,  1929  ; 

Op.  SoL.  M.  25347.  Jail,  25,  1930;  Report  u»  Status  of  PueUIo  of 
Fojoaque,  Nov,  3,  1932;  Memo.  Snl.  Off.,  Apr.  4,  1933*  Jan.  16.  1934; 
Memo.  Ind.  Off.,  Jnn,  31.  1934  * Memo.  Sol..  Aug.  8,  1034  ; Op,  Sol., 
M.  27381,  bee.  13,  1934;  Memo.  Sol.  Off..  Aug.  20,  1935,  Nov,  14,  1035  ; 
Op.  Sol..  M.  27878,  May  20.  msnj.  Memo,  of  Comm'r,  Jan,  6,.  1937 ; 
^fenin.  of  Ass't  Sec’y  to  Conim’r,  Feb.  17.  1937  ; Memo,  Sol,  Off,,  Juno- 
3,  1937  ; Memo,  Sol.,  Sept,  23,  1937,  Mar.  19,  1938  * Bartlett  v.  Okla. 
Oil  Co,.  218  Fed.  380;  Beam,  162  Fed.  260  ; Beam.  159  Fed.  CiDl  ; Berk, 
65  Fed,  30:  Bird,  129  Fret  472:  Bel,  of  Co,  Com’rK  of  Jackson  City, 
100  F,  2d  929  ; Board  of  Com’rs  of  Caddo  County,  87  F.  2d  55  : Bond, 
181  Fed,  613:  Bowling.  238  U,  S.  529;  Browning,  6 F.  2d  861  ; Button, 

7 F.  Sapp,  597  : Chippewa,  B0  C,  Cls,  410;  Coos  Bay  Irld.  Tr.,  87  C,  CIs. 
143;  Dick,  208  U.  S.  340;  Dickson,  242  U,  S,  371:  Draper,  104  TJ.  S. 
240  : Dupuis,  5 F.  2d  281 ; Eugene  Soi  Louie.  274  Fed.  47  ; Fx  p.  Dick, 
141  Fed,  5 ; Ex  p.  Pero,  99  F-  2d  28*  Fx  p.  Savage,  153  Fed.  205;  Ex  p. 


Van  Moore,  221  ‘ Fed.  954 ; Ex  p. ' Viles.'lSO  Fed!  68  ; Fairbanks,  223 
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Sec.  2—25  U.  S.  O,  332,  See,  3- -25  II,  S.  C,  333  (30  Sint. 
m S,  roc.  0).  See.  4—25  TJ.  S,  C.  334.'7  See.  5—25  IT.  B.  C. 
348  (31  St.  1085,  sec.  D).  See.  C — 25  XL  S.  C,  34?>  f 34  St, 
182),  See,  7—25  U.  S.  C,  381.  See.  S— 25  U.  S,  C,  339,  See, 
10—35  U,  S.  C,  341,  Sec.  11—25  IT,  S.  G.  342, 

24  St.  304;  Feb,  0,  18S7 ; C.  127— An  act  making  appropriations 
for  tlie  support  of  the  Army  for  the  fiscal  year  ending  June 
30,  1SSS,  and  for  other  purposes. 

24  St,  402;  Feb.  15,  1887;  O.  330 — An  net  granting  to  the  Saint 
Paul,  Minneapolis  and  Manitoba.  Ry,  Co,  the  right'  of  way 
through  the  Indian  reservations  in  Northern  Montana  and 
Northwestern  Dakota-8* 

24  St.  419;  Feb.  24,  1887:  G,  254— An  act  to  authorize  tlie  Fort 
Worth  ami  Denver  City  Ry.  Co.  to  construct  and  operate 
a railway  through  the  Indian  Territory,  and  for  other 
purposes.® 

24  St  432;  Feb.  23,  1887;  C.  232— An  act  to  authorize  the  Secre- 
tary nf  War  to  credit  the  Territory  of  Dakota  with  certain 
sums  for  ordnance  and  ordnance  stores  issued  to  said  Terri- 
tory, and  for  other  purposes. 

24  St,  446:  Mar,  2,  3887:  C.  319 — An  act  to  grant  the  right  of 
way  through  the  Indian  Territory  to  (lie  Chicago,  Kansas 
and  Nebraska  Railway,  and  for  other  purposes."0 

24  St.  449;  Mar.  2,  1887;  C.  320 — An  act  making  appropriations 
for  the  current  .and  contingent  expenses  of  the  Indian  De- 
partment, and  for  fulfilling  treaty  stipulations  with  the 
various  Indian  tribes,  for  the  year  ending  June  30,  3888,  and 


TJ.  8.  121 5 ; Farrell.  110  Fed,  942;  Finley.  4 Ind,  T,  386:  Fond  flu  Bno 
Band,  34  C,  Cls.  426  ; Finley,  129  Fed.  734  : First  Moon,  270  IT.  S.  243  ; 

Fish,  52  F.  2d  544;  Gondsnn,  7 Oktft.  117:  Goodrum,  162  Fod,  817; 

Gnmly,  203  TT,  8,  14(3:  Graveile.  253  Fed,  549:  Hallowed,  221  U.  S,  317: 
Ilofknmn,  224  U.  S.  413;  Hitchcock,  22  App,  jx  C,  275;  Hollister,  145 
Fed,  773:  In  re  Incorporation.  3 Alaska  0S8 ; Tn  re  Jessie's  Heirs.  259 
Fed,  94  : In  re  Mlnook,  2 Alaska  200 : In  re  Penn,  41  F.  2d  257 ; In  re 
Wilson,  140  U.  S,  575;  Jefferson  247  U.  R.  28R ; Jofinson,  234  TT.  R,  422: 
Joliiison,  283  Fed,  954  ; .tones.  175  TT.  R,  1 ; Ba  Clair,  184  Fed,  128  ; 
Dane.  241  IT.  R,  201  : Larkin.  276  II.  S.  431  ; La  Roque,  239  U.  8.  62; 
Laughton,  75  Fed.  789 ; Looey.  190  Fod,  289  ; Loinioux.  15  F,  2d  518 ; 
Lemmon.  106  Fed.  650:  M.  K.  & T,  Ry.,  40  C,  Cls.  59:  McKay,  204 
TJ,  R.  458  : McKnight  130  Fed,  059  ; Maildh-r.  49  F,  2d  201  ; Mnndler. 

52  F,  2d  713:  Matter  nf  Hell.  197  U.  S.  488:  Meeker.  173  Fed.  216; 

Miller.  57  F.  2d  987;  Minnesota,  305  U.  R.  382  : Minnesota.  185  TJ.  S. 
373;  Mon  son,  231  U,  R.  341:  Morrison,  266  U.  R,  48l  : Morrison.  6 F, 
2d  811  : Morrow.  242  Fed,  854;  Mosier,  198  Fed.  94;  Mulligan,  120  Fed, 
98;  Muskrat,  219  U.  S 346:  Nagle.  191  Fed.  141_;  NImrncIi_24  F.  2d 
613;  Oakes,  172  Fed.  305:  Oregon.  202 _U.  S.  60:  Pape.  19  F.  2d  219; 
Pol-Ata-Ynkot,  188  Fed.  387  ; People,  8 F.  Supp,  295  ; Perrin,  232  U,  R. 
478:  Porter,  239  TJ.  S.  170;  Rainbow.  161  Fed.  835;  Red  Hawk.  39  F. 
2d  298  : Renfrow  3 Okln,  161  ; Reynolds,  205  Fed,  6S5  : Ross,  56  Fed.  855  ; 
Sage.  235  TJ.  S.  99  ; Scheer,  48  F.  2d  327  ; Seaplos.  240  Fed.  501  ; Sbt> 
shone.  85  C,  Cls.  331  ; Sisseton,  58  0.  Cls.  202 ; Smith.  142  Fed,  225  ; 
Rt.  Marie,  24  F.  Rupp.  237  * Taylor^  51  F.  2d  884  ; Toy-Toy.  212  TT,  R. 
542;  IT.  8,  v,  Aaron.  183  Fed.  347;  TJ.  S.  v,  Abrams.  194  Fed.  82;  U.  g. 
V.  Allen  179  Fed.  13;  TT.  S.  v.  Ashton.  170  Fed.  509:  U.  S.  V.  Barnett, 
7 F.  Rupp.  573  : TJ.  S.  v.  Bellm,  182  Fed.  161  : TJ-  S.  v.  Benowah  Go., 
290  Fed,  028;  H.  R.  v.  Bd.  of  Comers  of  Cnninnche  Co.,  6 F.  Sunn.  401; 
U.  S.  v,  Bd.  of  Co.  Com’rs,  13  F.  Supp,  641  ; TJ.  S.  v.  Boss,  160  Fed, 
132:  U.  R v,  Boyd,  83  Fed,  547:  U.  §-  v,  CairnBonness.  215  Fed.  212; 
TJ.  S,  v.  Cardish,  145  Fed.  242;  U.  S,  v.  Caster,  271  Fed.  615;  TJ.  S.  v. 
Cel es tine,  215  TJ,  S.  278;  U.  S.  v,  Chelmlis,  217  Fed.  281;  U.  B.  v. 
Choctaw.  179  U,  S.  494;  U.  S,  v.  Conrad.,  161  Fed,  829:  TT.  S,  v.  Dewey, 
14  F.  2d  784;  TJ,  S,  v Donley,  151  Fed.  G97  ; T7.  R.  V.  Estill.  62  F.  2d 
620  * U.  S.  v.  Ferry,  24  F.  Slipp,  399  : IT,  B.  v.  First.  234  TJ.  B.  245  ; 
U,  S,  v.  First,  282  fred,  330  ; TJ,  S.  v.  Fitzgerald.  201  Fed.  295  ; TJ.  S,  v, 
Fiournoy,  69  Fed.  886:  U,  S,  v.  Gardner,  183  Fed,  285;  TJ_,  H,  v, 

Gardner,  180  Fed,  090:  TJ.  B,  v.  Gotzolman,  89  F.  2d  531:  Tf,  S.  v. 

Glacier,  17  F.  Rupp,  411  ; TT.  S,  V.  Gray,  201  Fed.  _29l  ; U.  S.  v.  Hall, 
171  Fed,  214;  U.  R.  v,  Heinrich.  16  F.  2d  112;  IT.  S.  v.  Ho  me  vat  ha, 
4 0 F.  2d  305;  TJ.  S.  v.  Howard,  8 F.  Rupp,  617  ; XL  8.  v.  Inn  ha,  291  Fed, 
418;  TT  R v Jnekson  280  U.  8,  183;  IT.  R.  v.  Johnson,  53  F.  2d  267; 
TJ.  R,  v,  Kivn.  126  Fed,  879;  TJ,  S.  v.  Bdidley.  4 F,  Supp,_  580  * TJ.  B,  v. 
Ba  Roque,  198  Fed-  645:  TJ.  R.  v.  Law,  250  Fed.  218:  TJ.  S.  v Tjpslle. 

167  Fed.  670  ; IT,  S,  v,  Lewis,  253  Fed,  469;  U.  R,  v.  Lewl^.  9n  F,  2d 

230:  TJ.  R.  v.  Lynch,  7 Alaska  568 ; TJ,  S,  v,  MeTntirft,  101  F.  2d  650: 
U B,  v.  Nez  Perce,  95  F.  2d  232;  U.  S.  v.  Nice.  241  T7,  B,  591  : tJ.  B.  v. 
Paine,  206  IT.  S,  467  ; TJ.  S,  v.  Park,  188  Fed.  383  ; TJ,  S,  v.  ParklmrHt- 
Davis.  176  U.  S 317;  U,  S,  v,  Payne,  264  U.  B.  446;  TJ,  S.  v,  Pcargou, 
231  Fed.  270 ; U,  S.  v.  Pelican,  232  TJ.  S.  442 ; U.  S.  v.  Powers,  805 
IT.  R.  527:  U.  S.  v.  Fumphrey,  ll  App.  D.  C.  44;  TJ.  B.  v.  Roily,  290 
U S 33;  TJ.  S.  v,  Reynolds,  250  TT,  S.  104:  TJ.  S.  v Rundoll,  181  Fed 
887 ; TJ,  R.  v,  Saunders.  06  Fed,  208 ; TJ,  S,  v,  Beufert.  252  Fed,  51 ; 
TJ.  v-  Sherburne.  68  F.  2d  155  ; TJ,  S.  v,  Smith.  270  Fed.  136  : TJ,  S,  v, 
Spaeth.  24  F.  Supp.  465;  U,  S,  V.  Sutton,  215  U.  S.  291*  TJ.  R.  v. 
Bwain,  N C..  46  F,  2d  99;  TJ.  S.  V.  Thurston.  143  Fed.  287:  U.  S.  v. 
Walker  River.  104  F,  2d  334;  U,  S.  v.  Waller.  243  TJ,  B,  452;  U.  S.  v. 
Wright.  229  TJ.  S.  226:  U.  S.  v.  Wright.  53  F.  2d  300:  U.  S,  v.  Yakima. 
274  Fed.  115:  U,  S.  ex  rel.  Besaw,  6 F.  2d  694:  TJ,  S.  ex  reh  Kadrle. 
30  F.  2d  9S9  ; U,  S,  ex  rel,  7.ane.  4 Ind.  T.  185  ; U.  S.  Ex.,  191  Fed.  673  ; 
West! lag,  60  F.  2d  398;  Wheeler.  153  Fed  471;  WhiteMrd,  40  F,  2d 
479  ; Williams,  16  Okla.  104  : Woodward,  238  TJ.  S.  284 ; Work,  29  F, 
2d  393  ; Work,  18  F.  2d  820  ; Yakima  Joe,  191  Fed.  516. 

57  R,  48  St,  3225,  see,  I- 

St.  28.  Cited;  U,  B,  v.  Lindahl,  221  Fed.  143, 

MSg.  1 St.  137.  A.  26  St.  661.  Cited:  Thebo,  66  Fed.  372. 

1 St,  137,  8.  21  St.  495.  Rp.  26  St.  181,  Cited:  Tliebo,  66 

Fed.  372. 
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for  ulher  purposes."1  Sec,  1 — p,  403,  See  Historical  Note 
2D  U.  fcs.  C,  A,  lu5 ; p.  4G0,  2D  U,  K C-  2UU/4 

2!  Si,  DUD;  Mar.  3,  I8bf ; U,  302— Au  act  making  appropriations 
fur  .sundry  civil  expenses  of  tlio  Government  for  the  fiscal 
year  ending  June  3U,  lbSS,  and  for  other  purposes/"1 

21  Bi.  DID;  Mar,  3,  1887;  C.  3UU — An  act  granting  to  the  Rocky 
Fork  and  Cooke  Cily  Ry.  Co.  the  right  of  way  through 
a yurt  of  the  Crow  Indian  Reservation,  iu  Montana 
Territory/'*  . _ . 

24  $L  048;  Mar,  3f  1887;  C,  308— An  act  granting  the  Utah 
Midland  Railway  Company  the  right  of  way  through  the 
Uiiuompuhgrt*  and  Uintah  Reservations,  in  the  Territory  of 
Utah,  and  for  other  purposes. 

24  8-1 . 594  ■ Mar.  3,  1887;  O*  392 — An  act  making  appropriations 
for  the  legislative,  executive,  and  judicial  expenses  of  the 
Government  for  the  fiscal  year  ending  June  30,  1888,  and 
f«»r  other  purposes. 

24  St.  G3D ; Mur,  3,  1887  ; O*  397— An  act  to  amend  an  act  entitled 
“An  act  to  amend  sec,  5352  of  the  Revised  Statutes  of  the 
United  States,  in  reference  to  bigamy,  and  for  other  pur- 
poses/" approved  March  22,  18S2/‘“  Sec.  F—2S  U,  S,  G,  U33 ; 
Hue,  2 — 28  U*  8,  C,  GOO;  Sec.  3—18  U.  S.  C*  510;  Sec.  20 — 
48  U,  B.  C.  1480a . 

24  St,  UU4;  May  7,  18S0 ; C,  104 — An  act  granting  a pension  to 
David  McKinney. 

21  St.  73(5;  May  8,  3880;  C.  275— An  act  for  the  relief  of  George 
A.  Roberts. 

21  St.  730;  May  8,  1S§(5 ; G,  270— An  act  granting  a pension  to 
Frederick  North. 

24  Sr.  SOM ; June  24,  1886;  O*  477 — An  act  granting  an  increase 
of  pension  to  Thomas  Allcock. 

24  Si.  828 ; July  3,  1886;  C.  030— An  act  for  the  relief  of  James 
M*  Bacon. 

24  St,  835;  July  6,  1886;  G.  064 — An  act  granting  a pension  to 
Solomon  Messer. 

24  St.  851  ; July  14,  1880;  0-  760 — An  act  for  the  relief  of  J.  M. 
Hiatt,  only  surviving  partner  of  Hiatt  and  Company,98 

24  St.  80S;  Aug.  3,  1880;  G-  882 — An  act  for  the  relief  of  Jacob 
Nix. 

24  St.  870 ; Aug.  4,  1SSG ; O,  023— An  net  for  the  relief  of  Mary 
E,  Casey,87 

24  St.  020;  Mar.  2,  18S7;  G,  321— An  act  for  the  relief  of  Alpheus 
II.  French. 

24  St,  020 ; Mar.  3,  1887 ; G,  400— An  act  for  the  relief  of  J,  M, 
Hobbs. 

24  St.  009 ; Mar,  3, 1887;  C,  440— An  act  for  the  relief  of  William 
M.  Morrison. 

25  STAT. 


25  St,  4 ; Fed).  1,  1SSS ; C,  4— An  act  making  appropriations  to 
supply  deficiencies  in  the  appropriations  for  the  fiscal  year 
ending  June  30,  3887,  and  for  prior  years,  and  for  other 
purposes.** 

25  St.  83;  Feb.  15,  1888;  O,  10— An  act  to  punish  robbery* 
burglary,  and  larceny,  in  the  Indian  Territory.® 

25  St.  35  * Fob.  IS,  1S88 ; C,  13 — An  act  to  authorize  the  Choctaw 
Goal  and  Ry*  Go*  to  construct  and  operate  a railway  through 
the  Indian  Territory,  and  for  other  purposes.78 

25  St,  47  * Mar,  30,  1SSS ; C.  47 — An  act  to  provide  for  certain  of 
the  most  urgent  deficiencies  in  the  appropriations  for  the 
service  of  the  Government  for  the  fiscal  year  ending  June 
no,  1888,  and  for  other  purposes. 


■"  Kr/.  1 HI.  em:  4 Si.  442;  7 St,  86.  46.  51.  (if).  85,  91,  90,  108, 
114  ir,l  170  isn.  mi.  212.  230,  242.  287.  206.  317.  320.  349.  362, 
426.  4(14  541.  643.  646.  5110;  9 St.  35.  842.  854.  855.  H04  ; 10  St. 

1039.  1044  1056.  1071,  1079.  1005.  1108*  11  St.  014.  700.  70 2*  720, 

730  744*  12  S|.  028,  981,  997,  1173;  13  St.  075,  094  ■ 14  St.  650, 

757  787  i 15  St.  615,  584,  590.  59G.  022.  G38.  G51.  657,  676;  16  St. 

4U  366  720;  19  St.  254,  287:  22  St.  42.  500;  23  SI  79.  37R  ; 24 
S;-.  388.  A.  44  St.  560.  7?/i.  45  St.  986.  £*  25  St.  21?,  980 ; 26  St, 
336.  989 ; 39  St  123.  Cited:  Creek.  78  O.  CIS.  474  • MeduwiiknntOn, 

57  C.  C Is,  357 : Osage*  06  C.  C Is.  64  ; Price.  28  C.  CIh,  422 ; Shnslione. 

82  C.  H Is.  93;  Stnne.  29  C.  CIh.  111. 

45  St.  986.  990,  Hoe.  .1, 

1 St  137. 

M Cited:  Crow.  81  C.  Cls.  238. 

**  Aq.  12  St.  501,  pnc.  1.  Cited:  Ex  p.  llnri,  157  Fed.  130;  In  re  May- 
field.  141  IT.  S*  167  : II.  S,  v.  Quiver,  241  T.T,  S.  602. 
gfj.  23  St  291. 

«*  8T(7.  4 Sf.  80  : 11  St,  387,  sec,  1. 

**Fa>  i2  St.  740,  see.  10. 

«»  Cited:  Herd.  13  Oldn.  512:  TJ.  S.  v.  Pridceon.  153  U .S,  48. 

™ So.  1 St.  1 37.  A.  25  St,  668;  26  St.  765;  28  St.  27.  Cited:  Memo, 
Sol,.  Ane.  25,  1937;  AnMny.  5 Tnd.  T.  563:  Choctaw,  256  U.  S.  531; 
finwen,  50  Ferl.  073  : Thebo,  66  Fed.  372  * U,  S.  ex  rel*  Scott,  1 Bak*  142 ; 
Walker,  204  IT,  S-  302. 
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20  St.  79 ; Apr*  4,  1SSS ; 0.  00—  An  act  to  enable  the  Secretary  of 
the  Interior  to  pay  curtain  creditors  of  the  Futtawattomie 
Indians  out  of  the  funds  of  said  Indians.71 

2D  St.  UU  ; Apr.  24,  1SSS;  C.  192— An  act  grant  lug  the  right  of  way 
to  the  Duluth,  Rainy  Lake  liiver  and  South  west  urn  Ry.  Co. 
through  certain  Indian  lands  in  the  Statu  of  Minnesota. 

25  St.  94  ; Apr.  DU,  ihS8;  G*  206 — An  act  to  divide  a portion  of  the 
reservation  of  the  Sioux  Nation  of  Indians  in  Dakota  into 
separate  reservations  and  to  secure  the  relinquishment  of  the 
Indian  title  to  the  remainder  J3 

2D  St,  113  * May  1,  IbSS ; O,  213 — An  act  to  ratify  and  confirm  an 
agreement  with  the  Gros  Ventre,  Fiegaii,  Blood,  Blnckfeet, 
and  River  Crow  Indians  in  Montana,  and  for  other  purposes*' 

25  Stat.  140  - May  14, 1S88 ; C,  24S— An  act  to  grant  a right  of  way 
to  the  Kansas  City  and  Pacific  R,  Co.  through  the  Indian 
Territory,  and  for  other  purposes/4 

25  St*  150;  May  15,  1S8S;  C,  255— An  act  for  the  relief  of  the 
Omaha  tribe  of  Indians  in  Nebraska,  to  extend  time  of  pay- 
ment to  purchasers  of  hind  of  said  Indians,  and  for  other 
purposes/0 

25  St  157;  May  24,  1S8S;  G.  310 — An  act  to  restore  to  the  public 
domain  a part  of  the  Uintah  Valley  Indian  Reservation,  in 
the  Territory  of  Utah,  and  for  other  purposes/8 

25  St  100;  May  30,  1SSS ; G,  330— Ail  act  granting  to  the  'Washing- 
ton and  Idaho  It.  Go.  the  right  of  way  through  the  Goeur 
d’Alene  Indian  Reservation/’ 

25  St  162;  May  30,  1888;  G.  337 — An  act  to  grant  to  the  Fort 
Smith  and  El  Paso  Ry.  Co.  a right  of  way  through  the 
Indian  Territory,  and  for  other  purposes.™ 

25  St  166;  June  4,  ISSS;  G*  340 — An  act  to  amend  sec.  5388  of  the 
Revised  Statutes  of  the  United  States,  in  relation  to  timber 
depredations*79  IS  U.  S.  G.  104, 

25  St*  167;  June  4,  1383;  G.  B43 — An  act  to  authorize  the  United 
States  marshals  to  arrest  offenders  find  fugitives  from  justice 
In  Indian  Territory/0  See.  1 — See  Historical  Note  2d  U.  S. 
G,  A.  226* 

25  St.  167  ; June  4,  1S8S ; G*  344— An  act  granting  to  the  Billings, 
Clark’s  Fork  and  Cooke  City  R.  Co,  the  right  of  way  through 
the  Grow  Indian  Reservation,. 

25  St.  169 ; June  4,  Ig&S ; G.  345— All  act  granting  to  ihe  Mil- 
waukee, Bake  Shore  and  Western  Ry*  Co.  the  right  of  way 
through  the  Lae  do  Flambeau  Indian  Reservation,  in  the 
State  of  Wisconsin, 

25  St.  178;  June  9, 1888;  C*  3S2— An  act  for  the  protection  of  the 
officials  of  the  United  States  in  the  Indian  Territory. 

25  St*  184  ; June  18,  1888;  O*  390— An  act  to  authorize  the  Fort 
Smith  and  Choctaw  Bridge  Go*  to  construct  a bridge  across 
the  Potenu  River  in  the  Choctaw  Nation,  near  Fort  Smith, 
Arkansas  ^ 

25  St.  205 ; June  26,  1888^  0.  494— An  act  to  authorize  the  Paris, 
Choctaw  and  Little  Rock  Ry.  Co,  to  construct  and  operate  a 
railway,  telegraph  and  telephone  line  through  the  Indian 
Territory,  and  for  other  purposes/3 

25  St,  217 ; June  29,  1888 ; G.  503— An  act  making  appropriations 
for  the  current  and  contingent  expenses  of  the  Indian  Do= 
partment,  and  for  fulfilling  treaty  stipulations  with  various 
Indian  tribes,  for  the  year  ending  June  30,  1889,  and  for 
other  purposes.83  Sec.  8— Sec  Historical  Note  25  U,  S*  O.  A. 
272. 


Ti  so  24  St  272.  Cited:  19  Op*  A*  G.  134  ; 19  On*  A*  G,  242, 

7a  so.  1 2 St  637 : 14  St,  67.  sec.  1 ; 15  St.  635.  638  ; 17  St.  333,  sec*  1 ; 
19  Sf  73  377  ‘ 20  St,  36  ; 25  St.  96.  §,  25  St,  888  ; 28  St.  2SG  ; 34  St. 

1015.  Cited:  IT.  S.  v.  Jackson,  280  U.  S 188, 

Ttiiff  ig  gf  28  8n.  12  St.  393,  see.  8;  24  St.  44.  S*  25  St*  217.  980  * 

26  St  336  989:  27  St,  120.  012;  28  St.  286.  677*  876;  29  St.  321  ; 30  St. 
62;  33  St  ' 816:  46  St,  531.  .4.  3G  St.  3 080.  Cited:  Op.  Sol.  M*  15849* 

May  12  1925  : Memo,  Sol.  Oft.  Fob.  15.  1932:  Agfilnlioine,  77  C.  Cl5?*  347  : 
Blnekfcrt  81  C Gls.  101  : Brltisb-AmerSciin.  299  IT.  S.  109  * MdKnight, 
136  Fnd.  ‘6o9;  TJ.  S.  v.  Anderson,  228  U.  S.  52;  U,  S,  v.  Conmd  161  Fed 
829*  TI  S v Powers,  305  U.  S.  527;  U.  S.  v,  Sqldonn,  24G  XJ,  S,  5JU  , 
U S.  y.  Walker  Ttiyer.  104  F.  2d  3B4  : TVlntera,  207  U,  S,  504, 

'?*  A 26  St  32.  Cited:  Thcbo,  66  Fed.  372, 

10  St,  1044;  22  St*  341, 

Cited:  25  L.  D.  408. 

^ Cited:  19  On.  A.  G*  199, 

7*  Sff.  1 St.  137.  Cited:  Tbebo.  66  Fed.  372. 

79  Afj,  3 St!  513.  set*.  5.  Rp.  35  St.  1088.  Cited : 19  Op,  A,  G 183;  Sol. 
On  22121.  Apr.  12,  1927;  Labndie,  6 Okla.  400;  U,  S.  v,  Konkapot,  43 
Fed*  64.  ” ^ 

MJ2.  30  St.  1214. 

25  St-  884. 

**8g.  1 St.  137.  Cited:  Thebn,  66  Fed.  372 

1 St.  619  : 4 St*  442  ; 7 St.  36.  46.  51.  69.  85,  91,  99,  106.  114,  161, 
179  185.  191.  212*  236.  242.  287,  296.  32Gf  349,  352,  425.  464.  541.  543, 
545i  596;  9 St.  35.  842.  855.  904;  10  St.  1039.  1056.  1069  1078  1095, 
1168,  11  St.  614.  700.  702,  720,  744:  12  St.  G28,  766,  BeG.  7,  981,  9H7, 
1173;  13  St.  624.  675.  694;  14  St,  650,  757,  787:  Jfi i St  515 -590  596, 
622.  638,  651,  657,  G76 ; 16  St*  40,  855,  720;  19  St*  254;  2S<  ; .22  St,  42; 
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25  St.  240-25  St.  757 


25  St.  210;  July  4.  1SSS;  O.  519— An  act  authorizing  the  sole  of  a 
portion  of  the  Winnebago  Reservation  in  Nebraska- 

25  Sf,  250;  July  11,  1SS8;  O,  Cl 5 — An  act  making  appropriations 
for  I ho  legislative,  executive,  and  judicial  expenses  of  Hie 
Government  for  the  fiscal  year  ending  June  30,  1839,  and  for 
< it  her  purposes. 

25  Sr.  347  ; July  26*  1S3S;  O,  716— -An  net  granting  to  the  Newport 
oncl  King’s  Valley  R=  Co,  the  right  of  way  through  the  SUetz 
Indian  Reservation. 

25  Si,  341);  July  2(5,  188S;  C.  717— An  act  granting  to  the  Oregon 
Hallway  and  Navigation  Co.  the  right  of  way  through  the 
Nl*z  Perce  Indian  Reservation. 

25  St,  350;  July  26,  1883 ; C,  718— An  act  to  grant  to  the  Puyallup 
Valley  By.  Co.  a right  of  way  through  the  Puyallup  Indian 
Reservation  in  Washington  Territory,  and  for  other 
purposes.*4 

25  St,  332;  Aug.  0f  188S ; O,  SI 8— An  net  in  relation  to  marriage 
between  white  men  and  Indian  women,-5  Sec-  P—425  U.  S.  G. 
183  : Sec,  2—25  U,  S,  O.  182 ; Sec,  3—25  U,  S.  C.  183, 

25  St,  4it2;  Sept,  1,  1388;  C,  036~An  act  to  accept  and  ratify  an 
agreement  made  with  the  Shoshone  and  Bannack  Indians, 
for  the  surrender  and  relinquishment  to  the  United  States 
of  a portion  of  the  Port  Hall  Reservation,  in  the  Territory 
of  Idaho,  for  the  purposes  of  a town -site,  and  for  the  grant 
of  a right  of  way  through  said  reservation  to  the  Utah  and 
Northern  By.  Co.,  and  for  other  purposes/0 

25  St.  4S1  ; Sept.  22.  1888  ; (A  1027 — An  act  making  appropriations 
for  the  support  of  the  Army  for  the  fiscal  year  ending  June 
30,  1S8D,  and  for  other  purposes. 

25  St,  505;  Oct,  2,  1SS8:  O,  1009 — An  net  making  appropriations 
for  sundry  civil  expends  of  the  Government  for  the  fiscal 
year  ending  June  30,  1SS9,  and  for  other  purposes/7 

25  St.  558;  OcL  17,  .1.8SS ; G.  I1SC — An  net  granting  to  the  Duluth 
and  Winnipeg  By.  Co.  the  right  of  way  through  the  Fond 
du  Lnc  Indian  Reservation  in  the  State  of  Minnesota,  and 
for  other  purposes.** 

25  St:.  565;  Oct,  10,  1S88:  C,  1210 — An  net  making  appropriations 
to  supply  deficiencies  in  the  appropriations  for  the  fiscal  yen r 
ending  Juno  30,  !&SS.  and  for  prior  years,  and  for  other  pnr- 
poses.®  Sec,  3—5  IJ.  S.  O.  417, 

25  St.  60S;  Oct-  ID.  1888  ; G.  1211— An  net  to  Secure  to  the  Cherf»kee 
freedmon  and  others  their  proportion  of  certain  proceeds 
of  lands,  under  the  act  of  March  3,  1833/® 

25  St.  611  ; Oct  ID,  1888;  C.  1214 — An  act  authorizing  the  Secre- 
tary of  the  Interior  to  accept  the  surrender  of  and  cancel 
land  patents  to  Indians  in  certain  cases/1  Sec.  2—25  U.  S,  G. 
350, 

25  St.  639 : Jan,  1,  1SSD;  C.  18— An  act  granting  to  Citrous  Water 
Co*  right  of  way  across  Papago  Indian  Reservation  in 
Maricopa  County.  Arizona, 

25  St.  642  ; .Tan.  14,  3889;  G.  24— An  act  for  the  relief  and  civiliza- 
tion of  the  Chippewa  Indians  in  the  State  of  Minnesota/2 


25  St,  646;  Jan,  16,  1389;  G.  4S— An  act.  to  provide  certain  arms, 
ammunition,  and  equipage  to  the  State  of  Oregon  for  the 
militia  thereof, 

2o  St* *  647;  Jan.  16,  1889;  G*  49 — An  act  granting  the  right  of 
way  through  certain  lands  in  the  Stale  of  Minnesota  to  the 
Moorhead,  Leech  Lake  and  Northern  By,  Go/3 

25  St.  G5S;  Fob,  D,  1889;  C*  320 — An  act  to  punish,  ns  a felony, 
the  carnal  and  unlawful  knowing  of  any  female  under  tin* 
age  of  16  years.  18  U.  S*  C*  453* 

25  St,  660:  Feb,  12,  1SSD;  C.  334 — An  act  granting  to  the  Big 
Horn  Southern  Railroad  Company  a right  of  way  through 
a part  of  the  Grow  Indian  Reservation  in  Montana  Terri- 
tory/* 

25  St,  668;  Feb,  13,  1889 ; 0.  152 — An  act  to  amend  an  act  entitled 
“An  act  to  authorize  the  Choctaw  Coal  and  By,  Co*  to  com 
struct  and  operate  a railway  through  tlie  Indian  Territory, 
and  for  other  purposes,”  approved  February  IS,  1SSS/5 * 

25  5l  67J  ; Fob.  16,  1889  ; G.  172 — An  act  in  relation  to  dead  and 
fallen  timber  on  Indian  Lands/0  25  U.  S.  C.  196. 

25  St.  676;  Feb.  22,  1889;  O.  ISO — An  act  to  provide  for  the  divi- 
sion of  Dakota  into  two  States  and  to  enable  the  people  of 
North  Dakota,  South  Dakota,  Montana,  ami  Washington  to 
form  constitutions  and  State  governments  and  to  be  ad- 
mitted into  the  Union  on  an  equal  footing  with  the  original 
States,  and  to  make  donations  of  public  lands  to  such 
States*1’7  48  U*  S.  C,  1400a, 

25  St,  684;  Feb.  23,  1889;  0.  202 — An  act  granting  the  right  of 
way  to  the  Yankton  and  Missouri  Valley  Ry.  Co.  through  the 
Yankton  Indian  Reservation  in  Dakota/3 

25  St  6S7 ; Feb,  23,  1889;  C,  203— An  act  to  accept  and  ratify  the 
agreement  submitted  by  the  Shoshones,  Bannocks,  and  Sheep- 
eaters  of  ihe  Fort  Hall  and  Lemhi  Reservation  in  Idaho 
May  14,  1880,  and  for  other  purposes/5 

25  St,  694;  Feb,  25,  18SD;  G.  23S— An  act  to  authorize  Court  of 
Claims  to  hear,  determine,  and  render  final  judgment  upon 
the  claim  of  the  Old  Settlers  or  Western  Cherokee  Indians.1 

25  St.  696;  Feb,  25,  1889;  0.  241— An  act  granting  to  the  Saint 
Paul,  Minneapolis  and  Manitoba  By.  Co.  the  right  of  way 
through  the  White  Earth  Indian  Reservation  in  the  State 
of  Minnesota, 

25  St*  705;  Feb,  26,  1880;  C.  279 — An  act  making  appropriations 
for  the  legislative,  executive,  and  judicial  expenses  of  the 
Government  for  the  fiscal  year  ending  June  30,  1890,  and 
for  other  purposes.2 

25  St,  745;  Feb,  26,  1889;  G*  280— An  net  granting  the  right  of 
way  to  the  Fort  Smith,  Paris  and  Dn  rein  nolle  By*  Co.  to 
construct  and  operate  a railroad,  telegraph,  and  telephone 
line  from  Fort  Smith,  Arkansas,  through  the  Indian  Ter- 
ritory, to  or  near  Baxter  Springs,  in  the  State  of  Kansas/ 

25  St,  757;  Mar.  1,  1889;  C,  317 — All  act  to  ratify  and  confirm 
an  agreement  with  the  Muscogee  (or  Creek)  Nation  of 
Indians  in  the  Indian  Territory,  and  for  other  purposes.4 


23  St*  70,  3GS.  376;  24  St.  210.  380,  464*  25  St,  133,  Afr , 23  St.  342. 
~ft.  25  St.  980  ; 26  St.  652  ; 33  St.  1048.  Cited:  19  Op.  A.  O.  252  : Garland's 
250  U.  S,  439  ; Gil  fallen.  159  U*  8*  BOD;  Johnson,  360  U,  S.  546;  Meda- 
waknnton,  57  C,  Cls.  357. 

*Sf<7*  1 St,  137. 

. Cited:  Krie^er.  3 Geo.  Wash.  Ij.  Rev.  270  ; Report  on  Status  of  Viiphlo 
nf  Pojoaqnc^ Nov.  3,  1032  : Memo,  of  Cotmn’r,  Jan.  6,  3937  ; 20  L,  D-  157  * 
31  Xj.  33.  417;  Carney,  247  U.  S.  302;  Cherokee,  J>03  TJ,  S.  70:  McKnlghf* 
130  Fed.  050;  Oakes.  172  Fed.  305;  Pape,  19  F.  2d  239  ; TJ.  S,  ex  re!. 
Knilrli\  30  F.  2d  989. 

«*  Sf/,  % Sr,  137;  15  St-  673.  8.  26  St.  9S9.  Cited:  Op.  Sol..  M.  5386. 
June  19  1923. 

**  8/7.  1 St.  1 37.  Cited:  Memo.  Ind,  Oft'.,  Jan.  7,  1937. 

**Jtn fj  23  St.  340. 

8gt  7 St.  368  ■ 22  St.  301  : 25  St,  0SO. 
wSn,  14  St.  799;  22  St*  024,  8.  25  St.  980,  cited:  Eastern  Ohero* 

kees.  45  C,  C!s.  229  ; U,  S,  ex  rel.  Scott.  1 Dnk.  142. 

nga,  ir*  St,  505;  24  St,  388.  Cited:  43  L.  ID.  84;  Op.  Sol..  M.  12498. 
Juried.  1024,  M.  12409,  Aug,  27.  1924;  II*  S.  v.  Get>.elnfaii.  89  F.  2d  531. 

^ 24  St*  388,  A,  20  St*  17,  c.  32  : 32  St-  400  ; 34  St*  325*  8.  20  St, 

336.  980;  27  St.  320.  012:  28  St,  286*  076*  876;  29  St,  17,  c,  33,  245, 
321:  30  St,  62,  071,  652*  024,  1234;  31  St,  221,  1058  : 32  St.  240.  DS':' : 
33  St.  189,  539,  1005,  3048:  34  St.  325,  1015;  35  St,  70-  781*  1167* 
1.620 ; 36  St.  269.  330.  850.  1008  : 37  St.  538  ■ 38  St.  77.  082  : 30  Si. 
323.  801.  960;  40  Sf.  501*  1821;  41  Sf,  8*  403.  3225:  42  St.  221,  552, 

1374  : 43  St,  1*  33.  OS,  390*  793  816  1052.  1141:  44  St,  7 161 . 463*  555. 

88S,  934 ; 45  St,  200,  314,  1562,  1023:  46  St,  54,  DO,  279.  HOT.  1108. 

1115,  1487;  47  St.  91.  525.  773.  820;  48  Si.  362.  979;  49  Stnf,  170.  321, 

1757:  50  St.  213.  r,64:  52  St.  235,  201,  088.  697.  1212*  dted ‘ Crr, 
2 Minn.  L.  Rev.  177;  29  Op.  A.  G.  465;  81  Op*  A*  G*  05;  Op.  Sol*  M. 
1.1660.  Apr.  ID,  1024.  M,  11879.  May  31*  1924.  M.  3 1380.  June  17.  l9*J4. 
M,  13270,  Nov.  fi,  1924,  M.  10954.  Jan.  8,  1027;  Memo.  Sol.  Off..  Feb. 
35.  1932;  Op.  Sol.,  Alls.  18.  1032:  Memo.  Sol.  Off..  Apr.  8.  1933,  May 
25,  1933 ; Memo*  Sol.,  Amr.  g.  1834;  Op.  Sol*  M.  27381,  Den.  18*  1934: 
Memo.  Sol,.  Ang.  27.  1935 : Memo.  Sol,  Off.,  Oct.  28.  1935  ; Jan*  22. 
1936;  Op.  Sol.,  M.  29616,  Feb.  19,  1938,  M.  29791.  Aug.  1.  1938:  12 
Li.  D.  52;  24  L.  D.  413:  20  L.  B.  332;  20  L.  D.  408;  42  L D.  446: 
Hipek,  5 F.  2d  994;  Chippewa . 80  C*  ClR,  410:  Chlnpewn.  805  U.  S 
479  ; Chippewa,  307  R S.  1 ! Chippewa,  301  TT.  S.  358*  DickROn.  242 


TJ.  S.  371;  Fairbanks.  223  TJ,  S.  215;  Fond  du  Lac,  34  C.  Cls.  426; 
fli’avelle,  253  Fed.  549;  Johnson,  234  TJ.  S.  422;  Lane,  24  6 U.  S*  234. 
La  Roque,  230  U.  S.  62;  Leecy.  190  Fed,  289  ; Lenlienx,  15  F,  2d  518; 
Minnesota,  305  TJ.  S.  382;  Minnesota^  185  U,  S 373;  Morrison,  266  U,  S, 
481  ; Morrow,  243  Fed*  «54  ; Oakes.  172  Fed,  305  ; TJ.  R.  v.  First.  234  U,  8. 
2-15  ; TJ.  S.  v.  Holt.  270  U*  S.  49  ; TJ.  S.  v.  La  Roque,  198  Fed*  645  ; U.  S,  v. 
Mllle  Lae.  229  TJ.  R,  498  ; U*  S*  v.  Minnesota.  270  TJ*  S.  181  : TJ,  S*  V*  Park, 
IRS  Fed-  383  ; TJ.  S,  v.  Spaeth.  24  F.  Rupp.  405  ; U*  S.  v*  Waller,  243  TJ,  R. 
452;  IT,  S.  ex  rel.  Coburn,  18  F.  2d  822*  U*  S.  ex  red*  Dotling,  18  F,  2d 
S’ *2  ; U.  S.  ex  rel.  Kadrie,  30  F.  2d  989*  VexlfHl.  245  Fed.  411;  Weatling, 
no  F.  2d  398:  Woodbury,  170  Fed.  302  ; Work,  18  F.  2d  820* 

5,3  8g.  i St.  137:  16  St,  720, 

"4*  27  St.  529,  Cited:  Crow,  83  C.  CIf*  238;  TJ,  S,  V.  Soldana,  246 
U.  S.  530. 

03  As ? 26  St  85  A.  26  St.  765 ; 28  St.  27.  Oiled:  Choctaw,  256  U.  S. 
531 ; Choctaw,  6 Ind,  T*  515,  « , ^ ^ , 

w Cited:  IJ*  S,  v,  AJgoma.  305  TJ.  S.  415:  tJ,  S.  Bonnesg,  125  Fed 
4R5 ; U.  S v Paine,  20G  TT.  St  467  ; TJ,  S*  v.  Pine  River,  89  Fed,  907  : 
Memo.  Sol.  Off.,  Oet,  22,  1930,  A 

pt  Cited:  20  Op.  A-  G,  245;  Sol.  Op.  M.  24358.  May  14,  1928;  55  I,  Th 
475;  Browning,  6 F.  2d  801;  Clairmorit,  225  U*  S.  551  ; Corrigan*  369 
Fed.  477*  Cramer*  201  TT,  S.  219*.  Draper,  104  U,  S,  240;  Fowlnr, 

4 F,  Supp.  565  : Morrison,  6 F.  2d  Sll  : Pronovost.  232  IT.  S.  487 ; 
TjivJoi-.  44  F.  2d  53  : Trimcntt,  73  Fed.  00:  TJ.  S.  v.  Ferry*  24  F*  Supp. 
399;  TJ  S v.  Glacier,  17  F.  Supp.  411 ; TJ*  S.  v*  Mclntlre,  101  F.  2d 
650;  U S.  v.  Pearson,  231  Fed.' 270;  TJ  S.  v.  Sntton,  215  U,  S.  291  ; 
n*  S.  V,  Yakima-  274  Fed.  116  ; Winters,  207  TT.  S.  504. 

6B  Fg,  1 St,  137. 

*>S  26  St.  336:  26  St.  989*  27  St*  320,  612;  28  St,  286*  876*  29  Ri* 
321  * 39  St.  02.  071  924;  31  St.  221,  3058  ; 33  St,  245,  982;  33  St.  189, 
1048;  34  St.  325.  697,  1035;  35  St  70.  781;  36  St.  200:  47  St.  14G. 
Cited:  Letter  to  W*_P,  Havener,  PnratelJo,  Idaho,  from  the  A.  G.,  Jan* 
22,  1920  : 48  L.  D.  455  : Skerm.  273  Fed.  93. 

iSg.  22  St.  828*  Cited:  Old  Settlers,  3 48  TJ,  S.  427;  Western  Chero* 
kees-  82  C-  Cls.  566:  Western  Cherobres.  27  G Cls*  1. 

^ Ct fctl:  Op.  Sol.,  M.  11380,  Juno  17.  1924. 

» 8g.  1 St.  137.  Cited:  TJinbo,  G0  Fed.  372. 

*Sg.  12  St-  393  sen.  8;  14  St.  755,  7S5.  799;  23  St.  384.  Ft.  25  St* 
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25  St.  760;  Mar,  1.  1S89;  C.  810— An  act  to  provide  for  taking 
the  eleventh  and  subsequent  censuses.6 

25  St,  768;  Mar.  1,  iSSO;  C.  321 — Ail  act  to  provide  for  the  set- 
tlement of  the  titles  to  the  lands  claimed  by  or  under  the 
Black  Bob  band  of  Shawnee  Indians  in  Kansas,  or  adversely 
thereto,  mid  for  Other  purposes," 

25  St  783;  Mar.  1,  1880;  C.  333 — An  act  to  establish  ft  United 
States  court  in  the  Indian  Territory,  and  for  other  purposes/ 

25  St.  825;  Man  2,  1SS9 ; G.  372— An  act  making  appropriations 
for  the  support  of  the  Army  for  the  fiscal  year  ending  June 
30,  1800,  and  for  other  purposes* 

25  St:.  852 ; Mar,  2.  1889;  C,  378— An  act  granting  right  of  way 
to  the  Forest  City  and  Watertown  R.  Co,  through  the  Sioux 
Indian  Reservation, 

25  St.  871;  Mar.  2,  1889;  C.  391 — An  act  to  provide  for  the  sale 
of  lands  patented  to  certain  members  of  the  Flathead  band 
of  Indians  in  Montana  Territory,  and  for  other  purposes. 

25  St.  881;  Mar.  2,  1SS0 ; C,  402— An  act  to  amend  an  act  en- 
titled * *Au  act  to  authorize  the  Fort  Smith  and  Choctaw 
Bridge  Co.  to  construct  a bridge  across  the  Bateau  River, 
in  the  Choctaw  Nation,  near  Fort  Smith,  Arkansas. 

25  St  888;  Mar,  2,  1839;  C.  405— An  act  to  divide  a portion  of 
the  reservation  of  the  Sioux  Nation  of  Indians  in  Dakota 
into  separate  reservations  and  to  secure  tlie  relinquishment 
of  the  Indian  title  to  the  remainder,  and  for  other  purposes,1 

05  St  905;  Mar.  2,  1SS9;  C,  410— An  act  making  appropriations 
to  supply  deficiencies  in  the  appropriations  for  the  fiscal 
year  ending  June  30,  1SS9,  and  for  prior  years  and  for 
other  purposes.  . , ... 

25  St,  039;  Mar,  2,  1889;  C.  411— An  act  making  appropriations 
for  sundry  civil  expenses  of  the  Government  for  the  fiscal 
year  ending  June  30,  1890,  and  for  other  purposes,11 

25  St.  980;  Mar.  2,  1S89;  C,  412— An  act  making  appropriations 
for  the  current  and  contingent  expenses  of  the  Indian  De- 
partment, and  for  fulfilling  treaty  stipulations  with  various 
Indian  tribes,  for  the  year  ending  June  30,  1890.  and  for 
other  purposes.12  Sec*.  10 — p,  10U3,  23  U.  S.  C,  272, 


28  St,  876,  Cited ,*  10  Op.  A,  G.  306  ; 11  L,  D,  103  ; 


U*  S.  ex  rel.  Scbtt,  1 Dak,  142, 

U*]}%\  In  St!  Hi'.  S,  29  St-  267,  Cited : Axlielm,  9 Okln,  821 
7S';2l  St  81*  80  St,  495.  Cited:  19  Op,  A.  G.  293;  Amley,  ISO 
r s tv  Bohfl  t 2 Ind,  T,  45  ; Carter,  1 Ind.  T.  342;  Crabtree.  54 

i * - o';  hpna»ll  il  Tr,/1  O’  * n^nismi  3 Tnrl. 


Statul lev  59  Fed  830 ; Stephens,  174  TJ.  S,  445  ; Thnbo,  60  Fed.  372 
?!  SyptWS,  153  TJ.  S.  48 ; Westmoreland,  155  U,  3,  545;  Wilson, 

l T:in  & Wl  ; 31  St.  267;  41  St,  1225.  Cited: 

22  L.  D-  37- 

‘w%.  12  It.  11?  ; 15  St.  035  ; IT  St.  333,  sec.  1 ; 22_St.  30  ■ 25 i St .00. 
a 20  St  10;  35  St-  444  Rp.  45  St.  988*  48  St.  1224.  S.  26  St.  336, 
7!oq  io0B=  27  St  120,  612;  2S  St*  280,  876;  29  St.  321 ; 89  st.  69. 
r,7 1 o*i4  i074-  31  St  1058  : 32  St-  245,  082;  33  St.  180.  1048;  34  St. 

im'B’  35  'St  70  7S1;  36  St.  209.  1058,  1687  ; 87  St.  516;  38  St. 
■77  fi82  1180  ; 42  St.  9B4;  45  St,  200,  684’;  48  St,  1224  ; 4f  3t,_  176 
, 1^7  * nn  sf  Ai;;  564*  52  St  291,  1114.  Oi.ted‘  19  Op,  A-  G,  467;  20 
On  a G 7li  - 20*  Op  A.  G-  742;  14  L.  D.  Memo.  403^  Op-  Sol,,  M,  6882, 
29  1 922  M 20612,  Dee,  28,  1926;  Memo,  Sol.  6ff.(  July  10.  1933; 
O?  Sol  M 27514  Aug.  1,1933;  Memo.  Sol..  Aug.  8,  1934;  12  L.  D, 
% • 12 ’L  D.  202  ;*  13  £.  D 307  ; 13  L,  D,  683;  17  L.  D.  142;  17  L,  D, 

457  : 18  il-  n.  188  IS  L.  D.  209  ; 20  L,  D,  562  ; 24  L,  D.  330  * 29  U D. 

331  \ R0  L.  D.  532 ; 34  L.  B.  262  ; 40  L.  D.  4 ; 40  L,  D.  3 92  ; 42  L.  D. 

r,82  * 50  L D.  676  ; Conway.  149  Fed.  261  ; Dewey,  26  F,  2d  434  \ Drapeau, 

195  Fed.  130;  Egan,  24C  U,  B.  227-  Es  a.  Van  Moore,  221  Fed,  054; 
Fisher  226  Fed.  156*  HfltteU,  99  F.  2d  501  ; King,  111  Fed,  809  ; 
lignn  120  Fed.  98;  Quick  Bear.  210  TJ.  S.  50:  Reynolds,  174  Fed,  ; 
Suilv  195  Fed.  113  r U.  S.  v.  Nice.  241  U.  S.  591  i U.  5.  v.  Pearson,  231 
Fed,  270  * TJ.  S-  v,  Pumphrey,  11  App,  D,  C,  44 ; Waldron,  143  Fed,  413, 

Sfa  1 It  0319:  4 St.  442;  7 St,  36,  46,  51.  69,  85,  99,  114,  161. 
170  185  191  212  236,  242,  287,  296,  317,  320.  349,  352.  425,  464s  54l, 
543!  545,’  596  ; 9 St*  35? 842,  855.  904  ; 10  St.  974.  1039,  1056  1071.  1079. 
1000  lies  * 11  St  614.  TOO.  701.  702,  729,  744:  32  St,  393,  bop.  8, 
628  981,  1173;  13  St-  675,  694;  14  St.  541,  650,  756,  757,  787  *15  St  . 
515.  036.  584,  590,  596.  622,  638,  651,  657,  676;  16  St.  40,  355  720 ; 
17  St.  333,  sec.  1;  18  St.  254.  sec,  3;  19  St,  254,  287  ; 21  Bt.  434 : 23 
St  42  ‘ 23  St,  79-  376,  385;  24  St.  388.  464;  25  St-  333,  229.  238,  528. 

nob  757.  759.  8.  26  St,  81.  336.  989;  27  St.  120,  612;  28  St  589 ; 

20  St  321;  34  St.  1371  : 39  St.  969-  fated:  19  Op.  A.  G,  306 ; 19  Op. 

A G 511;  U L.  D.  103;  13  L-  D.  185;  15  L.  D.  287;  20  L.  D 46; 

rherokee,  270  U.  3,  476;  Eastern-  45  G Cls.  229 ; Johnson  160  U.  S. 
546;  ModawRkanton,  57  0,  Gls,  357;  Smith,  1 Oklft.  T.  Ill  ; Swan, 
no  Fed.  108  * II.  s.  V.  Cherokee,  202  U*  S.  101 ; U.  S*  v.  Choctaw,  179  U-  S. 
404;  Yankton.  272  TJ,  S.  351. 

Also  see  25  U.  S,  C.  272a  (33  St.  1049,  sec.  1), 


25  St.  1010:  Mar.  2,  1889:  C,  416 — An  act  granting  to  the  Duluth 
smcl  Winnipeg  Ky.  Co.  tile  right  of  way  through  tho  Leech 
Lake  and  White  Barth  Indian  Reservations  in  the  State 
of  Minnesota. 

25  St,  1012;  Mar.  2,  1S80;  C.  421— An  act  for  the  disposition  of 
the  ngriciiitural  lands  embraced  within  the  limits  of  the 
Pipestone  Indian  Reservation  ill  Minnesota, u 

25  St,  1013;  Mar,  2,  1880;  G,  422 — An  net  to  provide  for  allot- 
ment of  land  in  severalty  to  United  Peoria*  and  Miamies 
in  Indian  Territory,  and  for  other  purposes,15  See.  1 — 25 
U.  S.  C.  340. 

25  St.  1027 ; Mar,  14,  1SSS ; C,  32 — An  act  for  the  relief  of  S.  D. 
Barclay,  G.  D,  Adams,  and  William  H.  Kimbrew. 

25  St.  1087;  June  20,  1888  ; C-  437 — An  act  increasing  the  pension 
of  Jesse  Dickey, 

25  St.  1119;  July  9,  18SS;  C,  003— An  act  granting  a pension  to 
Peter  Thompson. 

25  St.  1124;  July  10,  1SS3;  0-  G35 — An  act  granting  a pension 
to  John  O,  Wagoner. 

25  St.  1124;  July  1(5,  1SSS ; C.  036— An  act  granting  a pension 
to  John  F*  O.  Mi t tag. 

2D  St*  1131 ; July  17,  1888 ; C.  669— An  act  granting  a pension  to 
Elisha  Wilkins. 

25  St.  1142  ; Aug-  6,  3S8S ; C.  760 — An  act  granting  a pension 
to  Frederick  W*  Travis. 

25  St,  1171 ; Sept.  3,  1SSS;  C.  943 — An  act  granting  a pension  to 
Jacob  Copes, 

25  St.  1172;  Sept.  3,  1888;  C.  946— An  act  to  grant  a pension 
to  Joseph  F.  Garrett. 

25  St,  1180;  Sept.  6,  1SS8;  C,  9S8 — An  act  for  the  relief  of 
Nathan  Cook, 

25  St.  H90 ; Sept,  26,  18SS ; C.  1042— An  act  for  the  relief  of 
Patrick  II.  Winston,  junior. 

25  St.  1201;  Oct,  12,  1888;  C.  1112— An  net  granting  n pension 
to  Lieutenant  Starkey  R*  Powell,  of  Black  Hawk  war- 

25  St.  3206;  Oct  15,  1888;  G 1138— An  act  granting  a pension 
to  Washington  Ryan. 

25  St.  1207;  Oct.  10,  1388;  C.  1141-  An  act  granting  a pension 
to  Henry  Mitchell  Youngblood, 

25  St.  1208 ; Oct.  15,  18SS  ; C*  1146— An  act  to  increase  the  pension 
of  George  C.  Quick. 

25  St.  !20!>;  Oct,  15,  1888;  O,  1153— An  act  for  the  relief  of 
Mary  Vanbuskiik- 

25  St.  1211 ; Oct.  16,  1888 ; C.  1161— An  net  to  compensate  Mrs* 
Sarah  L.  Larimer  for  important  services  rendered  the  mili- 
tary authorities  in  1SC4  at  Deer  Creek  Station,  Wyoming. 

25  St.  1214  ; Oct-  16, 1888;  C,  1173— An  act  granting  a pension  to 
Charles  Junot. 

25  St.  1222;  Oct.  19,  1S8S;  C,  1230 — An  act  for  the  relief  of 
s’  T.  Marshall - 

25  St.  1223 ; Oct,  19,  1888;  C,  1231 — An  act  for  the  relief  of  Eliza 
A.  Cutler  Jones- 

25  St*  1260;  Jan.  16,  1889;  O.  00 — An  act  granting  a pension  to 
John  W.  Ellis. 

25  St.  1286 ; Feb.  23,  1880 ; C,  220— An  act  granting  a pension  to 
Elisha  C.  PascliaL 

23  St,  1286 ; Feb.  23,  1889 ; C.  221 — An  act  granting  a pension  to 
Xsham  T,  Bowse, 

25  St,  3294;  Feb*  25,  1889;  C*  263— An  act  granting  a pension 
to  John  IL  Starr, 

25  St,  1306;  Mar.  1,  1889;  0.  848 — An  act  for  fho  relief  of  H.  L. 
Newman,  _ . _ „ 

25  SL_  1306 ; Mar.  1*  1&80;  C,  350— An  act  for  the  relief  of  J,  M. 
Hogan. 

25  St,  1315;  Mar.  2,  1889;  C*  451— An  act  granting  a pension  to 
Lucy  widow  of  Muck-apecwak-kcri  zah,  or  “John”,  an  Indian 
who  served  the  United  States  and  saved  the  lives  of  many 
while  persons  in  the  Indian  outbreak  or  war  of  1862,  and 
died  from  effects  of  wounds  received  therein, 

25  St.  1316;  Mar,  2,  1SS9;  C,  452— An  act  granting  a pension  <o 
George  Hunter. 

23  Sf,  1327;  Mar.  2,  1889:  O.  484--An  act  for  the  relief  of  James 
Devine, 

25  St*  1331;  Mar.  2,  1889;  O,  503— An  net  granting  a pension  to 
Littleberry  W.  Baker. 


16  £^^16  sl  388,  S.  26  St,  989.  Rp.  32  St.  245.  Cited: 

2 On  A G 282:  12  £ D.  16;  19  U D.  829;  44  U D,  524;  Bowling. 
33  U S,  528;  BowHnir.  299  Fed.  438;  Finlny,  4 Tnd  T,  386  * U.  S.  v. 
’.owling-  256  TJ.  S.  484  ; U.  S.  v.  Rnylnn*  265  Frd.  165  ; U-  S-  v.  Reynolds, 
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20  Et,  133J  ; Mar,  2,  i8SU>;  C.  504 — An  act  granting  a pension 
to  Robert  W,  Andrews. 

20  St,  1332;  Alar.  2,  IStosSJ;  C.  5U5=—An  act  granting  a pension  to 
Ben  nett  Cooper, 

20  SC  1332 ; Mur,  % 1880;  C,  006— An  act  to  pension  William  J. 
Mart  in. 

26  3TAT* 


20  St,  13 ; Feb,  27*  1890;  O,  20— An  act  to  authorize  the  President 
to  confer  brevet  rank  on  officers  of  the  United  States  army 
for  gallant  services  in  Indian  campaigns.  Sec.  2—10  U.  S.  C, 
52G, 

26  St.  11 ■ Feb,  27,  1800;  C,  21— An  act  to  provide  for  the  time 
arid  place  of  holding  the  terms  of  the  United  States  circuit 
and  district  courts  in  the  State  of  South  Dakota, 

26  St,  15 ; Feb,  27,  1800 ; O,  22— An  mi  for  the  relief  of  the  Sioux 
Indians  at  Devil's  Lake  Agency,  North  Dakota,18 

20  St,  21 ; Mar,  15,  1890 ; C.  35— An  act  to  authorize  the  construc- 
tion of  a bridge  over  the  Arkansas  River,  in  the  Indian 
Territory,” 

26  St,  24 ; Mar,  19,  1890 ; C,  39 — An  act  to  ascertain  the  amount 
due  the  Pottawatomie  Indians  of  Michigan  and  Indiana.38 

26  St.  32  ; Mar,  2S,  1890  ; G.  55— An  net  to  extend  tsAn  act  to  grant 
the  right  of  way  to  the  Kansas  City  and  Pacific  Railroad 
Company  through  the  Indian  Territory,  and  for  other 
purposes.” Jy 

26  St,  34  ; Apr,  4,  1800;  C.  63— An  act  to  provide  for  certain  of 
the  most  urgent  deficiencies  in  the  appropriations  for  the 
service  of  the  Government  for  the  fiscal  year  ending  June 
30,  1890,  and  for  other  purposes.38 

26  St,  45;  Apr,  5, 1800;  O,  65 — An  act  to  provide  for  the  times  and 
places  to  hold  terms  of  tlio  United  States  courts  in  the  State 
of  Washington. 

26  St.  46;  Apr,  5,  1890;  C,  66 — An  act  to  enable  the  Secretary  of 
the  Treasury  to  gather  full  and  authentic  Information  as  to 
the  present  condition  and  preservation  of  the  fur-seal  inter- 
ests of  the  Government  in  the  region  of  Alaska,  as  compared 
with  Its  condition  in  1870 ; also  full  information  as  to  the 
impending  extinction  of  the  sea-otter  industry,  and  kindred 
lines  of  inquiry,  and  so  forth. 

20  St.  50:  Apr.  9,  1890;  C.  73— An  act  to  continue  the  publication 
of  the  Supplement  to  the  Revised  Statutes, 

26  St,  60;  Apr.  22,  1890;  O,  150— An  act  requiring  purchasers  of 
lands  in  the  Pawnee  Reservation,  In  the  State  of  Nebraska, 
to  make  payment,  and  for  other  purposes,21 

20  St  81 ; May  2,  1890 ; G,  182— An  act  to  provide  a temporary 
government  for  the  Territory  of  Oklahoma,  to  enlarge  the 
jurisdiction  of  the  United  States  Court  in  the  Indian  Terri- 
tory, and  for  other  purposes.23  Sec.  IS— 43  U,  S,  C,  1091 ; 


20  St.  34. 

™ Sf/.  24  St.  73. 

18  Sg,  14  St.  370.  Cited : Pnm-to  pee,  187  U.  g.  371 ; Fotawatomie.  27 
C-  Cls,  403, 

25  St.  140, 

2°  era.  26  St,  15, 

» Sp.  10  St.  28. 

Sp.  10  St.  167,  gee.  3 ; 12  St.  761.  sec.  1 ; 13  St.  107,  Fee  1 J 17  St  333  j 
23  St.  296  ; 25  St.  757.  733.  1004.  &.  26  St.  371.  048  ; 27  St.  282  : 23  St. 

K43  ; 29  St.  267  ; 30  St.  495  : 38  St.  1192.  Cited:  Cavell,  3 Okla,  S B.  ,T 
208  ; Krieger,  3 Geo.  Wash,  L.  Rev,  279  ; 18  Yale  L.  ,T.  250  * 20  Op.  A.  G, 
742  ; 22  Op,  A.  G.  232  * 25  Op,  A.  G.  163  ; Adkins,  235  TJ.  S.  417  ; Alberty, 
162  U.  S.  499  : Ansiey,  ISO  IT.  S.  253  : Armstrong,  195  Fed  137  ; Arnold' 

4 F.  2d  838:  Arnold,  3 Inrt.  T,  550;  Bartlett,  218  Fed,  380*  Blansct,  256 
TJ.  S.  310;  Blaylock,  117  Fed.  125;  Bohart.  2 Inch  T.  45;  Bowling,  233 
TT.  S.  528  ; Brown,  2 Ind,  T.  329  ; Buster,  ]25  Fed,  947  ; Carney,  247  TJ  S 
102  * Carter,  1 Ind.  T.  342  ; Carter,  12  F,  2d  780  - Cherokee,  203  TT.  g.  70  ; 
Choctaw,  6 Ind,  T.  432;  Crabhee,  54  Fed,  432*  Crabtree.  54  Fed.  426- 
Crcek,  77  C.  Cls.  159;  Crowell,  4 Ind.  T.  36;  Daugherty.  3 Ind,  T.  197; 
Davison.  50  Fed.  443;  Denison,  3 Ind,  T,  104;  Eddy.  163  TJ,  S,  456; 
EnKFmrm.  4 Ind.  T.  336;  Ex  p,  Dickson,  4 Ind.  T.  481  ; Ex  P.  Kyle  67 
Ted,  306;  Ex  p.  Webb.  225  U,  S,  663:  Foreman.  7 Ind.  T.  478;  Foster, 
189  XL  g,  325;  Gay,  5 Okla.  1;  GFnn-Tueker,  J.,  4 Ind.  T.  511  ; Glover 
6 Ind.  T.  262  ; Gondson,  7 Okla,  117  ; Gowen,  56  Fed.  973  ; Grayson,  267 
TT.  S.  352;  Gulf,  157  TJ.  S,  348;  Hampton,  4 Ind.  T.  503;  Incorporated 

5 Ind.  T.  497  * In  re  Delbs  Est,.  2 Ind,  T,  572;  Herd,  13  Okla.  512;  In  re 

GrnvFon.  3 Ind,  T,  497  : In  re  Ingram,  12  Okla.  54  ; In  re  Mayfield  141 

TT,  8 1 07  : Jefferson,  247  U.  S.  288  * .Toines,  274  TT.  S.  544  ; KeoJmk  4 Okla 
5 : Kijnherlm,  3 Ind.  T.  16;  Leak  Glove,  69  Fed.  68;  Lucas.  163  TJ  S 
.612  * Lure.  4 Tnd.  T.  54  ; McBride.  149  Fed.  114  * McClellan.  50  Fed  686  ; 
McCullough.  243  Fed,  823;  McFaddon.  3 Ind.  T,  224;  Marlin  278  TJ  S, 
58:  Mays  3_  Ind,  T.  774*  Morrison.  154  Fed.  617:  Murray.  1 Ind.  T-  28  ; 

«°,vL<LRi  WJPj  555:  Ferryman,  238  TT.  S.  348:  Porter,  239  TT.  S.  170; 
FHddy  204  Fed.  955  ; Fycatt,  51  Fed.  551 ; Quigley.  3 Ind,  T.  265  ; Rny- 
r?fTaJ  T.  334;  Raymond,  83  Fed.  721 ; Reagan,  35  C.  CIs,  90 ; 

Reynolds.  23 6 TJ  S 58  ; RoM njon.  2 Tnd,  T,  509:  Robinson,  221  Fed.  39R  : 
Robinson  387  U.  S.  41;  RofT.  108  TT.  S.  218;  St,  Louie.  49  Fed.  440; 
Raneer,  48  Fed.  152^Sbenenhnmf.r.  236  TT.  S.  68;  Simon.  4 Tnd.  T.  688* 
Srnith,  1 Qkjn . T.  fl  r i pprinRSton  S Ind.  T,  388  * Standley.  59  Fed.  836; 
Stephens,  174  Tj,  S.  445;  Thebo,  68  Fed.  372:  Thomas,  169  TJ.  S,  264; 

Jr 5*  eJ  ; U*  si  v.  Fridgeon.  158  TT.  S.  48*  tj.  B.  v.  Sherburne! 
68  F.  2d  155  ; U.  S.  ox  tel.  Search,  3 Okla,  404  ; Washington,  235  U S 


Sec,  27 — 43  U.  8.  C,  1097, 

20  St.  102;  May  S,  1890 ; O,  IDS — An  act  granting  the  Spokane 
Fulls  and  Northern  Ry.  Go.  the  right  of  way  through  the  Col- 
ville Indian  Reservation^ 

26  Et.  104;  May  8,  18U0;  G.  1D9— An  act  granting  to  the  Palmist* 
and  Spokane  By.  a right  of  way  through  the  Nez  Puree 
Indian  Reservation  in  Idaho-*1 * 

26  St,  126;  June  % 1890;  G,  391 — An  act  granting  to  the  Duluth 
and  Winnipeg  R,  Co.  a right  of.  way  through  certain  Indian 
reservations  in  Minnesota*35 

26  Et,  130;  June  10,  1800;  G-  405 — -An  act  to  authorize  the  Secre- 
tary of  War  to  issue  ordnance  and  ordnance  stores  to  the 
State  of  Washington  in  payment  for  ordnance  and  ordnance 
stores  borrowed  by  the  State  of  Oregon  and  said  Statu  whilst 
a Territory  during  the  Ne^  Perce  Indian  war  of  1S77  and 
1S78}  and  for  other  purposes, 

26  St,  146;  June  12,  1890;  G,  41&— An  act  to  authorize  the  sale  of 
timber  on  certain  lands  reserved  for  the  use  of  the  Menomo- 
nee tribe  of  Indians,  in  the  State  of  Wisconsin,20 

26  Sh  147 ; June  12,  1800;  O*  419— An  act  to  amend  section  one 
and  see.  9 of  an  act  entitled,  “An  act  to  authorize  the  Denison 
and  Washita  Valley  Ry.  Co,  to  construct  and  operate  a rail- 
way through  the  Indian  Territory,  and  for  other  purposes,” 
approved  July  1,  ISSO,21 

26  St,  148;  June  13,  1S90;  C.  423 — An  net  making  appropriations 
for  the  support  of  the  Army  for  the  fiscal  year  ending  June 
30,  1891,  and  for  other  purposes.*4 

26  St,  170 ; June  21,  1S9Q ; G.  470— An  act  to  grant  the  right  of  way 
to  the  Galena,  Guthrie  and  Western  Ry,  Go.  through  the 
Indian  Territory,  and  for  other  purposes!3* 

26  St,  1S1 ; June  27, 1890;  C.  63 & — An  act  granting  to  The  Chicago, 
Kansas  and  Nebraska  Ry.  Go.  power  to  sell  and  convoy  to 
the  Chicago,  Rock  Island  and  Pacific  Ry,  Go.  all  the  railway, 
property,  rights,  and  franchises  of  The  Chicago,  Kansas  and 
Nebraska  Ry.  Co.  In  the  Territory  of  Oklahoma  and  in  the 
Indian  Terri tory,'” 

26  Et.  184 ; June  30,  1800 ; O,  638— An  act  to  grant  the  right  of  way 
to  the  Pittsburgh,  Columbus  and  Fort  Smith  Ry.  Co.  through 
the  Indian  Territory,  and  for  other  purposes.31 

26  St.  22S ; July  11,  1890;  G.  667— An  act  making  appropriations 
for  the  legislative,  executive,  and  judicial  expenses  of  the 
Government  for  the  fiscal  year  ending  June  30,  1S91,  and  for 
other  purposes, 

20  St.  290*  July  22,  1S90;  C,  714- — An  act  granting  right  of  way 
to  Little  Falls,  Mille  Lac,  and  Lake  Superior  Railroad  across 
Mille  Lac  Indian  Reservation,142 

26  St.  329;  Aug,  19,  1890;  0.  803-^An  act  extending  the  time  of 
payment  to  purchasers  of  land  of  the  Omaha  tribe  of  Indians 
in  Nebraska,  and  for  other  purposes.^0 

26  St.  336 ; Aug.  10,  1890 ; C,  8Q7~^Au  act  making  appropriatio.is 
for  the  current  and  contingent  expenses  of  the  Indian  De- 
partment, and  for  fulfilling  treaty  stipulations  with  various 
Indian  tribes,  for  the  year  ending  June  30,  1891,  and  for 
other  purposes, ^ 

26  St,  371;  Aug,  30,  1890;  C.  837— An  net  making  appropriations 
for  sundry  civil  expenses  of  the  Government  for  the  fiscal 
year  ending  June  30,  1891.  and  for  other  purposes.36 

26  Et.  417 ; Aug,  30,  I860;  O.  841— An  act  to  apply  a portion  of 


i22»U^O0kfl-  2 rnfb  f - lf52  * WoBamorclaudf.  155  V.  ft  545;  Williams,  4 Ind 
T,  204  ; Wilson,  1 Ind,  T.  163  ; Wilson,  86  Fed.  073. 

**  %.  3 St.  137, 

24  Cited;  Ex  p,  Tllclen,  218  Fnfl  920 

Cited:  Minnesota,  185  U.  S.  373. 

. §J0St  547:  30  RL  123,  969;  40  St,  501 : 41  Bt.  1225;  42  St.  1174  : 

44  St.  453:  49  St.  1085,  Cited:  Quick  Roar,  210  U.  s 50 ; TT  S ox  i-r^i, 

Resaw.  6 F.  2d  694,  

^ A/t.  24  St.  117, 

28  Cited:  SlsBetnn,  42  C,  GIs,  416, 

1 St,  137. 

« S’47'  a4i^*  ^ited:  Arnold,  4 F.  2d  838  * Brown,  146  Fed.  975. 

31  1 St.  137, 

46  C*  as*  424  1 V-  S-  v'  Mil3e  Lac»  220  u-  s*  498. 

St/oift;  4 St,  442;  7 St.  36,  46.  51.  85,  99,  114,  161  179 
JSf’  i9!'  242*  287,  296,  317.  320.  349.  425.  164,  541 545 

i?6^9  ah  10  St--lOS9.  1056.  1071,  1079,  3095,  1168  * 

St.  614,  700,  <02,  729,  74  % : 12  St.  628,  903.  981.  1173;  13  St  6^4 

|J5,  094;  14  St.  650,  757,  787;  15  St.  515,  584.  590,  596,  622'  638 
951'^S57 *'  -?76s  10  40  720 ; 1:1  St.  2 54.  256:  22  St.  42,  43  : 23  St 

«9’n’27£l  %4  Sfi  219,  389,  464;  25  St.  114,  642,  688,  895,  1002,  1005, 
& 2S  St.  86,  876  : 34  St,  325  Cited:  12  L.  D.  292  * Ru tier,  43  C.  GlS. 
497 ; Chippewa,  307  TJ,  S,  1 ,*  Chippewa.  301  u.  S.  358  : Collin n,  73  Fed 
IS*  ‘ Tckes,  80  F.  2d  70S:  Johnson,  160  TT.  S.  546;  Jump.  100  F.  2d 
130 : McFadden,  S7  Fed,  154 ; Medawakanton.  57  C.  Cl*s-  357  ; Qnlck 
50  ; Shnshone,  82  C,  CIg.  28;  TT,  g.  v.  Ashton,  J70  Fed, 
509  : TD_  S.  v.  Snndoval.  231  U.  S.  28;  TJ,  S.  v.  Wright.  53  F.  2d  300 

! St  137  * 26  St.  02.  Cited:  Op.  Sol.,  M.  20489.  July  10,  1931  ; 
Memo.  Ind.  Off.,  Jan,  7,  1937  ; Op.  Sol.,  M.  29908,  Aug.  25.  193S. 
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the  proceeds  of  the  public  lands  to  the  more  complete  cm  I 
dowmcnt  and  support  of  the  colleges  for  the  benefit  of  agrb 
culture  and  the  mechanic  arts  established  under  the^ provi- 
sions of  an  act  of  Congress  approved  July  2,  1862.”  Sec, 
1—7  U.  S.  C,  322,  323 ; See.  6—7  U.  S.  C.  328. 

26  St.  46S;  Sept.  25*  1800;  C.  013 — An  act  to  authorize  the  Secre- 
tary of  the  Interior  to  procure  and  submit  to  Congress  a 
proposal  for  the  sale  to  the  United  States  of  the  western 
part  of  the  Grow  Indian  Reservation,  in  Montana. 

26  St,  485;  Sept.  20,  1890;  a 947— An  act  granting  the  right  of 
way  to  the  Hutchinson  and  Southern  R,  Co.  to  construct 
nnci  operate  a railroad,  telegraph,  and  telephone  line  from 
the  city  of  Anthony,  in  the  State  of  Kansas*  through  tlie 
Indian" Territory,  to  some  point  in  the  county  of  Grayson, 
in  the  State  of  Texas/" 

26  St.  504;  Sept  30,  1890;  G.  1126— An  act  making  appropria- 
tions to  supply  deficiencies  in  the  appropriations  for  the 
fiscal  year  ending  June  30,  iSOO,  and  for  prior  years,  and  for 
other  purposes.3® 

26  St,  552;  Sept,  30,  1890;  C.  1127— An  act  to  provide  for  the 
sale  of  certain  Now  York  Indian  lands  in  Kansas. 

26  St,  558;  Sept.  30,  I860;  O,  1132— An  act  to  authorize  the 
Seneca  Nation  of  New  York  Indians  to  lease  lands  within 
the  Cattaraugus  and  Allegany  Reservations,  and  to  confirm 
existing  leases.39 

26  St.  067;  Oct,  1,  1890;  O.  1244 — An  act  to  reduce  the  revenue 
and  equalize  duties  on  imports,  find  for  other  purposes. 

26  St,  632;  Oct.  1,  1890;  O,  3248 — An  act  granting  the  right  of 
way  to  the  Sherman  and  Northwestern  Ry-  Co,  through  the 
In ci inn  Territory,  and  for  other  purposes.40 

26  St  686 ; Oct,  1,  1800;  C,  1249 — An  act  to  refer  to  the  Court  of 
Claims  certain  claims  of  the  Shawnee  and  Delaware  Indians 
and  the  freedmen  of  tlie  Cherokee  Nation,  and  for  other 
purposes." 

26  SL  640;  Oct.  1,  1800;  C.  3252— An  act  giving,  upon  conditions 
niul  limitations  therein  contained,  tlie  assent  of  the  United 
States  to  certain  leases  of  rights  to  mine  coal  in  the  Choctaw 
Nation,42* 

20  St.  652;  Oct.  1,  1800:  C.  1264 — An  act  to  rcconyey  certain 
lands  to  the  comity  of  Or in  shy,  State  of  Nevada.43 

26  St.  602;  Oct.  1,  1800:  C.  1205 — Ail  act  to  authorize  the  con- 
veyance of  certain  Absentee  Shawnee  Indian  lands  in  Kan- 
sas,44 . _ .. 

26  St.  655;  Oct.  1,  1890;  C-  1268— An  act  to  provide  for  railroad 
crossings  in  the  Indian  Territ c iry .4B 

26  St.  658;  Oct.  1,  1SG0;  C,  1271 — An  net  to  provide  for  the  reduc- 
tion of  the  Round  Valley  Indian  Reservation  in  the  State  of 
California,  and  for  other  purposes.40 

26  St.  659;  Oct,  1,  1S90;  O,  1272— Ail  net  authorizing  the  Secre- 
tary of  the  Interior  to  ascertain  damages  resulting  to  any 
person  who  had  settled  upon  the  Crow  Creek  and  Winnebago 
Reservations  in  South  Dakota  between  February  27,  1885, 
and  April  17,  1885,*7 

26  St.  660  ; Oct,  1,  1890*  C,  1273— An  act  granting  right  of  way 
to  the  Red  Lake  and  Western  Railway  and  Navigation  Go, 
across  Red  Lake  Reservation,  in  Minnesota,  and  granting 
said  company  the  right  to  take  lands  for  terminal  railroad 
and  warehouse  purposes. 

26  St.  661;  Oct,  1,  1890;  O,  1274— An  act  to  extend  and  amend 
“An  act  to  authorize  the  Fort  Worth  and  Denver  City  Ry, 
Go.'  to  construct  and  operate  a railway  through  the  Indian 
Territnrv,  and  for  other  purposes.”  48 

26  Hi.  C61 ; Oet.  1.  3890;  C.  1275 — An  net  granting  to  the  Northern 
Pacific  and  Yakima  Irrigation  Co,  a right  of  way  through 
the  Yakima  Indian  Reservation  in  Washington. 

26  St,  003;  Oct.  3,  1890;  C.  1277 — An  act  granting  to  the  Now* 


12  St.  503.  8,  as  8t.  803, 

*7  Kg.  I.  St.  137,  A . 27  St,  2,  ™ «j-=t 

s % js>g  2 St,  111;  12  St.  274,  Cited:  Mefluwakanton,  57  C.  Cls.  «uT ; 
2C,  Op.' A,  G-  330, 

*»  ip.  3 8 St.  330. 

« ;??:  14 1 SSt.17Xh.  S.  27  St.  86.  A 27  ft  80 : 33  St.  189  Cite*: 
Blarktea ther.  100  U.  S.  368;  Bluckfeatber.  28  C.  CIs.  447  : Blnekfenthcr, 
37  C.  Ols.  233:  Cherokee,  155  U-  S.  218 ' Cherokee,  l5u  U.  8.  Llfi. 
Cherokee,  223  U.  S.  3 OS;  Cherokee,  85  C.  CIs.  76;  Jpm-nepake  28  r 
CIs.  28 ; Keetoowall,  41  App,  D,  O,  310  * .Lown.  22.J  U.  S-  9o , U,  S.  v. 
Aigpma.  305  U,  S.  415;  U.  8,  v.  Blnckfenther.  155  U.  S.  180, 

28  St,  002,  Cited:  Choctaw,  256  U.  B.  531. 

25  St.  236. 

« 1 6 St,  53  ; 1 8 St.  290, 

*s  Cited:  Dick  v.  U.  8.,  208  U.  S.  340,  „ 

37  St.  634;  2 4 St.  388.  &.  33  St.  706.  Cited:  Letter  ol  Comp. 
Gen.  to  Secfy,.  July  24,  1037;  Id  re  Lincoln,  129  Fed.  24  (. 

'«  8.  27  St-  5 ? 28  St.  876, 

« AO . 24  St.  419, 


port  and  King's  Valley  R.  Co.  the  right  of  wny  through  the 
Kilcfz  Indian  Reservation,  . 

26  SL  604;  Oct.  1,  I860 : C.  1278— An  net  to  authorize  the  Secre- 
tary of  the  Interior  to  convey  to  the  Rio  Grande  Junction 
Ry.  Co,  certain  lands  in  the  State  of  Colorado  in  lieu  of  cer- 
tain other  lands  In  said  State  conveyed  by  the  said  company 


to  the  United  States, 

26  St.  669;  Feb-  li,  1890;  ,T.  Res,  No.  9 — Joint  resolution  for  the 
relief  of  certain  Chippewa  Indians  of  the  La  Point  e Agency, 
Wisconsin. 

26  St.  682;  Sept.  26,  1S90:  J.  Res,  No,  52 — Joint  resolution  author- 
izing the  transfer  of  certain  sippropria lions  for  the  Indian 
Service,  on  the  hooks  of  the  Treasury. 

26  St  712;  Jan.  12,  1891;  C.  05 — An  act  for  the  relief  of  the 
Mission  Indians  in  the  State  of  California. la 

26  St.  720;  Jan.  19,  1891;  C,  77 — An  act  to  enable  the  Secretary 
of  the  Interior  to  carry  out,  in  part,  the  provisions  of  “An 
act  to  divide  a portion  of  the  reservation  of  the  Sioux  Nation 
of  Indians  in  Dakota  into  separate  reservations  and  to 
secure  the  relinquishment  of  the  Indian  title  to  the  remain- 
der, and  for  other  purposes/*  approved  March  2,  1SS9,  and 
making  approprla tions  for  the  same  and  for  other  purposes/’0 

26  St  745 ; Feb.  10,  1891 ; C,  129^-An  act  granting  to  the  Umatilla 
Irrigation  Co.  a right  of  way  through  the  Umatilla  Indian 
Reservation  in  the  State  of  Oregon/' 

26  st.  749;  Fob,  13,  1891*  C.  165 — An  act  to  ratify  and  confirm 
agreements  with  the  Sac  and  Fox  Nation  of  Indians,  and 
the  Iowa  tribe  of  Indians,  of  Oklahoma  Territory,  mid  to 
make  appropriations  for  carrying  out  the  same/” 

26  St.  764;  Feb,  16,  1891;  C.  240 — An  act  for  the  coilRtrucUuii 
and  completion  of  suitable  school  buildings  for  Indian  indus- 
trial schools  in  Wisconsin  and  other  States.03 

20  St.  765;  Feb.  21,  1891;  G.  249 — An  net  to  amend  act  authoriz- 
ing Choctaw  Goal  and  Ry.  Co.  to  construct  road  through 
Indian  Territory,54 

26  St.  770;  Fob.  24,1891;  C,  2S4— An  act  making  appropriations 
for  the  support  of  the  Army  for  the  fiscal  year  ending  June 
30,  4892,  and  for  other  purposes, 

26  St.  783;  Feb,  24,  1891:  C.  2SS— An  act  to  authorize  the 
Kansas  and  Arkansas  Valley  Railway  to  construct  and 
operate  additional  lines  of  railway  through  the  Indian 
Territory,  and  for  other  purposes,06 

20  St.  794;  Feb.  28,  1891;  C.  383— An  act  to  amend  and  further 
extend  the  benefits  of  the  act  approved  February  S,  1SS7, 
entitled  ‘-An  act  to  provide  for  the  allotment  of  land  in 
severalty  to  Indians  on  the  various  reservations,  niul  to 
extend  the  protection  of  the  laws  of  the  United  States  over 
the  Indians,  and  for  other  purposes.”  00  Sec.  3—25  U,  S.  C. 
397;  Sec.  4—20  U.  S,  C,  386  (36  St.  S60,  see.  17)  ; BT  Sec,  5— 


<»£  27  St.  61;  32  St.  822;  46  St.  1201  ; 44  St.  1061;  46  St,  1522; 
49  St  1106  A.  34  St.  1015;  39  St.  969.  Cited:  Qp.  Sol.,  M.  27939, 
Apr  9. 1935 ; 56  I.  D.  102  ; St.  Mario,  24  F.  Supp.  237, 
c«  $0.  25  St,  S8S.  Cited:  Modmvakanton,  57  G,  CIs,  357, 

St’  120'.  282,2  6?!';  Us  St.  286,  876;  20  St,  321 J 30  St.  G2f 
571,  924  ; 31  St,  221 ; 34  St.  325,  Cited:  30  L.  D,  532  ; Creek  77  C,  CJs. 
159'  Creek  84  C CIs  12:  Creek.  302  U.  S,  620:  Town.  OS  C.  CIs.  585; 
Keokuk,  4 Okla.  5 * Mixon,  265  Fed-  603;  U,  S.  v.  Creek,  295  V,  S, 
103, 

&3  Cited:  Yankton,  272  U,  S.  361.  ^ ^ „„ 

1 St-  137;  25  St,  35,  668.  S.  28  St.  27.  Cited:  Choctaw,  256 
U.  g.  b'31 ; tT.  S.  ex  rel.  Search,  3 Okla.  404. 

^ So  1 St.  137;  24  St.  73.  A.  ‘28  St.  86.  Cited:  Thebo,  GG  *cd.  S72. 
^Ao  24  St  388.  A.  36  St,  855.  lip.  28  St.  876;  48  St,  1224  S.  27 
o*.  g.j  , oc  gY  vgfi  R7g  - 51  St  672  * 32  St-  245,  1606  ’ 33  St,  189, 
319,  53V 1048;  34  St,  1015;  36  St.  26C4  ; 38  St  582;  46  St.  958;  43 
St,  132,  244;  45  St.  200.  1508,  3 023;  4b  St,  90,  279,  1115;  47  hj . 
91,  820;  48  St.  362;  49  St.  176,  17D7 ; 50  St.  504;  52  St. .201.  Cited: 
Bro^iua.  23  Case  & Com.  730 Brown.  30  Yale  L J.  J07 ; Rice.  16 
J.  Comp.  Leg.  78;  Russell,  IS  Yale  L J.  32S  ■ Op.  Sol..  A,  2502  Feb, 
12  19°4  M 11665,  Apr.  19.  1924;  Memo.  SoL,  OF.,  Mny  11,  1934  , 
Memo  Sol  . Dec.  14,  1934;  Feb.  6.  1935;  Op;  Sol.  M,  27090,  May  I4f 
1035,  Memo..  Sol.,  July  25,  1935,  Nov,  11.  1935  ; Memo.  Sol,  Off..  Nov. 


44  L.  5'.  520;  49  L.  D.  139  ; 53  1.  D.  107  * Adams,  59  F.  2d  653  * Rock. 
65  Fed  30 : Bird,  129  Fod.  472;  Rntmlu American.  299  U.  S l.>9 , 
Button/  7 F.  Supp.  597 : Ex  P.  Van  Moon*.  221  Fed,  0o4 ; Fairbanks. 
223  U.  S,  215 ; First  Moon,  270  U S,  24o ; Hampton,  2^  F.  2d  81  , 
ITrnkel  237  U,  S.  45;  Indian  Oil,  240  XL  S.  522;  Ktrby,  260  U,  S- 
423;  Lemmon;  106  Fed,  050  ; : Miller.  ?i0  fiU^Sc30S  ; Jwi1 
987:  Minnesota.  185  U,  S.  373 ; People,  8 F Supp.  20B:  Perrin,  232 
U,  S.  478;  Porter  239  U.  S.  170 ; Reeves,  36  °kh i.  Shai pp’„ 

Fed.  878  ; Smith,  142  Fed.  225;  Thomas,  160  U S.  264  , IT.  fe.  v. 
Rnrnott  7 F Sudd.  573 ; U.  S,  V,  Belin,  182  Fed.  161 . U.  S-  v, 
Dooley,  151  Fed.  697;  U,  S.  v.  Ferry.  24  F.  Supp.  399;  TJ.  S.  v.  First, 
QQd  TT  S 245  ■ TJ  S v Flournov.  69  Fed.  886  ; .TJ.  S.  v,  Olpeier,  17 
l?4sup'p  4ll  ■ U.  S.  T--  Gray,  201  Fefl.  291 ; TJ,  S.  y.  Howard,  8 P.  Supp. 
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23  U,  3,  O.  371.  UHGA  Historical  Note:  A further  provi- 
sion annexed  to  the  derivative  section,  ‘That  no  allotment 
of  lands  shall  bo  made  or  aiiiinlties  of  money  paid  to  any 
of  tlitf *  *Sne  and  Fox  of  the  Missouri  Indians  who  wore  not 
enr  ^leti  as  members  of  said  tribe  on  Jan.  1,  1$0G,  but  this 
shall  not  be  held  to  impair  or  otherwise  affect  the  rights 
or  equities  of  nny  person  whose  claim  to  membership  in 
said  tribe  is  now  pending  and  being  investigated.”  was 
repealed  by  a provision  of  the  Indian  Appropriation  Act  nf 
March  2,  3893.  s,  1.  28  St.  902,  Also  see  Historical  Notes 
under  sees.  331  and  348  of  Tit.  25. 

20  St.  796;  Feb,  28.  1891;  O.  384— An  act  to  amend  secs.  2275 
and  2270  of  the  Revised  Statutes  of  the  United  States  pro* 
yiding  for  the  selection  of  lands  for  educational  purposes 
in  lion  of  those  appropriated  for  other  purposes.^ 

20  St.  826;  Mar.  3,  1891;  C,  517 — An  act  to  establish  circuit 
courts  of  appeals  and  fo  define  and  regulate  in  certain  cases 
the  jurisdiction  of  flic  courts  of  the  United  States,  and  for 
other  purposes. ap  See.  2— See  28  U-  S,  O.  212  219,  221  513 
544.  gee,  3— See  2S  U.  S.  G.  216.  223. 

26  St.  844 ; Mar,  3,  1891 ; C-.  535 — An  act  to  authorize  the  Fort 
Gilisnn,  Talilequah  and  Great  Northeastern  Ry.  Co,  to  com 
struct  and  operate  a railway  through  the  Indian  Territory, 
and  for  other  purposes.™ 

26  St,  Sal  j Mar,  3,  1891;  O*  533 — An  net  to  provide  for  the  nth 
.indication  and  payment  of  claims  arising  from  Indian 
depredations,®1 

2G  St.  8;i4;  Mar,  3,  1S91  ‘ C.  5.30=— An  act  to  establish  a court  of 
private  land  claims,  and  to  provide  for  the  settlement  of 
private  land  claims  in  certain  States  and  Territories.*1 

26  St-  862 ; Mar,  3*  3891 ; G.  540— An  act  making  appropriations 
to  supply  deficiencies  in  the  appropriations  for  the  fiscal 


148  Feu,  771  ; Williams,  16  OMa,  104. 

57  Effective  July  1,  1935.  the  permanent  appropriation  provided  for 
m the  Jnst  sentence  of  this  section  was  repealed  by  Act  June  26.  19:14 
see.  1,  48  St.  1220.  Also  See  31  T~,  S O 725  fh) 

63  Aa.  4 St.  179.  see.  l ; 11  St,  385  : 18  St  202 

nCitrif;  53 _I -Lb  _§93  : Ansloy.  180  IJ,  S,  253;  Crabtree.  54  Fed.  432; 
Crabtree,  54  Fed.  420;  Gondshot,  304  Fed,  257;  McLish  141  Tj  S 661  ! 
Morrison,  154  her],  917;  Pickett.  23  6 U4  s.  456;  Sloan  118  Fed  283  ! 
{Stephens.  174  U.  S,  445  ; Ward,  163  U.  S.  504.  ' r 

60  JSff.  1 St,  137, 

01  Sff,  23  St„  379,  A.  38  St.  791.  lip.  45  St,  989  £ 27  St  557' 

28  St.  286  424,  843;  20  St.  267;  30  St.  105,  571  652  3214  31 

St.  7,  221,  280,  072,  1010,  1038;  32  St.  5.  245  1031;  33  St  15”  394- 
34  St,  684,  3871;  35  St.  478.  007;  30  St.  202.’  774,  1289  -fo  Si  595’ 
912;  38  St.  208,  312,  559.  3138;  39  St.  14.  SOI  - 40  St.  2,  345  821  41 

St.  35,  503,  1015.  Cited:  Abrew,  37  G.  Cl!?-  510 ; Albright  53  c V’ls 

247:  AyrejL  35  C.  CIS.  26:  Ball,  1G1  V.  8.  72  : ktTow.  30  C cS.  84  i 

BeOru,  43  C-  Cla-  61  ; Beddn,  28  C.  Cl?.  69  ; Bell,  39  C Cls  350  * Brice 

55  £ 25;  Buchanan,  28  C,  Cls,  127;  Butler.  38  C-  Gls,  167;  Bvrd* 

44  C.  Cl?,  498;  Campbell,  44  C,  Cls.  488;  Carter  31  C Cl.?  441' 

Church.  48  C,  Cls  262  ; Collier,  173  TT.  S.  79  * Conners  33  C Cls  317  : 

Corrnlitog,  178  TJ.  S.  280;  ComUlfos.  33  C.  Cls’  342-  Cox  29  C Cls  340- 
PikVGD£°Ft’  34P'  430:  Davidson,  34  C.  Cls,  169  ; De  Baca,  87  C Cls’ 

• Dobbs,  83  C.  Cls.  308  ; Duran.  31  C.  Cl?.  Hf»3 ; Duran.  32  C.  Cis' 
273;  Buwamlsh,  79  C,  Cls,  530;  Fnlk,  27  C,  Cls.  821  • French  49  C Cls' 
3?7  L’9  C-  Cls,  425:  Gagnon,  38  C-  Cls,  10;  fbillecos  39  C 

Cis.  sn;  namel,  31  C,  Cls  321;  Garcia,  37  C.  Cls.  243  ; {farrlson.  30 
C-  Cls^272;  Gerrard,  43  Q.  Cls,  67 j Giddhigfj,  20  C.  Cls  12-  Gotha  ii 

~ "■  182;  ~ 
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Litchfield,  82  G,  Cls,  585 ; Litchfield.  33  C,  CIsV  203  f Love,  29  C *Cls’ 
332 ; Lowe,  37  C.  Cls-  413  * Luke.  35  C-  Cls  15  * McCollum*  83  C Cls' 
409;  McCoy.  38  C.  Cls.  163  ; McKee,  3»  C Cl*.  00  j MeKenzie,  34  C Cls 

278 ; Mares,  29  C.  Cls.  197;  Marks.  28  C.  Cls.  147;  Martin  46  C C s' 

199;  Martin,  46  C,  Cle,  373;  Maseariims,  33  C.  Cls,  04  •’  Mayor  3,s 
C.  Cls,  553  ; Merchant.  35  C.  Cls.  403;  MiB-helJ,  27  C-  Cls!  Slfl*  Mon- 
tana  Sl  C,  Cls,  71 ; Montoya,  180  U.  S.  261;  Moore,  32  C,  Cls,  593; 
Murray  46  C.  Cls,  101;  Nesbitt,  186  TJ.  S.  353  ; Osborn.  33  O Cls 

3J4  ; Otero.  48  C.  Cls,  216;  Otero*s,  48  C.  CIS,  219;  Painter  33  C Cls 

JJ4  * Pino,  38  c,  Cls,  64  ; Priee,  28  C.  Cls.  422  * Price.  174  TJ,  S 373  - Price 

33  &.  CIS,  106;  Redfleld.  27  C,  Cls.  473;  Rex,  53  C Sk  ■ 'ttliiho 
2,3  C CIS,  481;  Roy,  45  C.  Cla  177  * Saiofs.  32  C,  CT?  68rIalrAs  33 
C-  Ola.  326 ; Sanchez,  48  C.  Cls,  224  ■ Scjott,  33  C.  Cls.  4g0  • gtevene 

34  C.  Cls.  244  - Stone,  29  C,  Cls,  111;  Kwone,  33  C.  Cls.  223*?  Tanner 
32  C.  Cls,  192;  Terrill.  35  C,  Cls,  218-  Thomnson.  35  cfcls  S: 
Thompson,  44  C.  Cls.  358;  Thurston.  232  U,  S,  469  ; Tally.  82  C Cls.  l : 
U.  S.  v.  Andrews,  179  u,  g.  90  ; u,  S,  v,  Conway.  175  tj.  S,  60  * TJ  8 
v-  go^ham,  165  U S 316;  TJ.  S.  y,  Martinez,  195  U.  S.  469  ;*  TJ.' 

v.  Northwestern.  164  U-  S.  686:  Valencia  31  C Cls  388-  VnllV  00 
C a.  241  : Valk._  29  C.  Cls.  62;  Vallfijos.  35  d Cl*.  48f)‘-  Vlncenf 
52  S'  Sr'  J06 ; WeJch,  32  C,  Cls.  106 ; Weston,  29  C,  Cl?,  420  ; Wilson, 
173^1  CSS  485  WQOlvnrton^  20  Gi  Gls-  407;  Wynn,  29  C,  Cls.  15;  Yerke, 
St."  922.  Cited:  54  I.  B_  71. 


year  ending  June  30,  1S91,  and  for  prior  years,  anti  for 
other  purposes, ' * 

2G  St,  90S;  Mar.  J-3,  1S01;  C.  oil— An  act  making  approprial ions 
for  the  legislative,  executive,  unci  judicial  expenses  of  the 
Government  for  the  fiscal  year  ending  June  30,  1SU2,  and 
for  other  purposes.®4 

2G  St,  948;  Mar,  3, _ 1891;  C,  542 — An  act  making  appropriations 
for  sundry  civil  expenses  of  the  Government  for  Die  fiscal 
year  ending  June  30,  1892,  and  for  other  purposes.®3 

26  St.  989;  Mar,  .*3,  1891;  G.  o43 — An  act  making  appropriations 
for  the  current  and  contingent  expenses  of  the  Indian  De- 
partment, and  for  fulfilling  treaty  stipulations  with  various 
Indian  tribes,  for  the  year  ending  June  30,  1S92,  ami  for 
other  purposes,"0  Sue.  36 — 43  U,  S.  0,  1098.  Sec.  37—43 
U.  S,  G.  3090. 

26  St,  1091 ; Mar,  3,  1891 ; O,  656 — An  act  granting  to  the  Mis- 
soula and  Northern  li.  Go.  the  right  of  way  through  the 
Flathead  Indian  Reservation,  in  tlio  State  of  Montana,01 

-6  St,  1005  ; Mar,  3,  1891 ; C,  061 — An  act  to  repeal  timber- cult  tire 
laws,  and  for  other  purposes.**  See,  6—43  U S C 173* 
See.  10 — 25  U,  S,  G.  420 ; See.  15— 4S  U.  S.  O,  358, 

26  St,  1111;  Dec,  9,  1890;  J.  Res,  No,  3— Joint  resolution  to 
authorize  the  Secretary  of  War  to  issue  one  thousand  stands 
of  arms  to  each  of  the  States  of  North  and  South  Dakota, 
Wyoming,  Montana,  and  Nebraska,™ 

26  St,  1114;  Mar,  2,  1S91 ; J.  Res,  No,  12 — Joint  resolution 
amendatory  of  and  supplementary  to  joint  resolution  num- 
ber 3,  approved  Dec,  0,  3 890. 70 

26  St,  1124;  Apr,  16,  1890;  0*  87 — An  net  to  correct  the  patent  to 
JohmSeehlcr  to  certain  lands  in  Bent  County,  Colorado. 

26  St.  1132;  Apr.  21,  1890;  G.  129 — An  net  granting  a pension  to 
Robert  Hill. 

26  St.  1132;  Apr,  21  1890;  C,  130 — An  act  granting  a pension  to 
William  R,  Seurloek. 

26  St.  1134 ; Apr,  21,  1890 ; C,  142— An  act  to  pension  John  D. 
Prntor  for  service  in  tlic  Indian  war. 

26  Sf.  1135;  Apr.  21,  1890;  G,  143— An  act  to  pension  Joel  B. 
Tribble  for  service  in  the  Indian  War, 

26  St,  1135;  Apr,  21,  1800;  a 144— An  net  to  pension  Henry  S 
Morgan. 

26  St,  1135;  Apr.  21f  1S90;  O,  145 — An  act  to  pension  Green  B 
Bee, 

26  St.  1144;  May  19,  1890;  C,  22n — -An  act  granting  a pension  to 
Washington  F.  Short. 

26  St,  1144;  May  10,  1890;  C.  22S— An  act  granting  a pension  if) 
Johnson  Reddick. 


53  Cited:  21  Op.  A.  0 131 
04  8.  27  St.  282, 

* *^.(7,  1 St.  437  ; 20  St.  92, 


Citr.fl:  13  L,  D.  310;  13  L,  D,  318. 


*fl%.  1 St,  CIO  ; 4 St.  442*  7 St.  30,  46.  ’ 01.  09.  ^85?  00,  Tf»0  101 
179,  186,  213,  236,  242,  287,  296,  317,  321.  349,  352,  307,  401*  425* 
G*4Jko0J-fi jJ*  St  35,  812,  836.  004;  10  St.  973,  1030.  1056.  1071, 
1079,  1093,  1159,  1168;  11  St.  614,  TOO,  701,  702  729  744'  12  St  393 
Sec. .8,  028,  981,  1131,  1173  ; 13  St,  075.  004  ; 14  St.  650.  757,  707.  8U4  ; 
15  St.  non,  515,  517.  533,  536,  584.  500,  022,  638,  651,  057,  670*  16 


286,  876,  9S7 ; 29  St.  321;  30  St.  62,  571,  924;  31  St  221  1058 3^ 
St.  245,  0S2;  33  St.  189,  1043*  84  St.  325.  894,  1015;  35  St  70  781  * 
3<»  St.  269,  1058;  07  St.  51 8 * 83  SI.  77,  582:  89  St-  128  069  * 10  St 
501  ; 41  St.  3.  408.  3225;  42  St,  552,  1174;  43  St.  390  2141;  44  St* 
458,  034*  45  St.  200,  1582;  46  St,  279,  1105,  1115,  Cited;  20  Op  A G 
1 8 L-  D.  Memo,  764;  13  B TJ.  iSb-mo.  118;  13  L,  D.  185;  13  L.*  P. 
316;  2o  L,  D,  364;  Op.  Sol,.  M,  5805.  Nov.  22,  1921  Aliff  .18  193°: 
Memo.  SoL.  Nov.  11,  1935,  Dec.  26,  1935;  Memo.  Sol.  Off.,  Mav  5.  1938  4 
Choctaw*  S3  C.  Cla.  140;  Citizen,  26  C.  Cls.  32.1;  Creek,  78  C Cl? 
i H J«CJ° 1 *P'  CJLk-  Kss  ’ ringmie  Sol.  Louie,  274  Fed.  47;  FarrC]i, 
110  Fed.  942  ; Fort  BertholcI,  71  C,  Cl?.  008  ; In  re  Sanborn,  148  tJ  B 
Johnson,  283  Fed,  054:  McMnrray.  62  C.  Cl?  458;  Med-iwa leant  on 
rfL  £■  <3?-  ? Ben  fro  w,  3 Oklo.  101;  Hjsseton,  58  C._  Cls.  302:  Sisseton, 

3ft  W 'VS-  v*  Choctaw,  170  U,  S.  494;  U,  S.  v.  detKelmnn, 

J®  J*  2d  531  J TJ-  v,  .Tncksou,  280  U.  S.  183;  U,  S,  v,  NavnrrG.  173 
N S.  7 1 * U-  S.  v.  Powers,  305  U.  S.  527;  U,  S.  v.  Bevnnlds.  250  TJ  S 
10?,LV-  v-  Sissoton.  R0S  U.  S.  561 ; U,  U,  v.  12  Bottles,  201  Fed.  191  " 
Cited:  Ren f row.  3 Okla.  101. 

55  8g.  12  St.  392,  sec,  1 ,*  IS  St.  15,  22  ; 25  St.  888,  893.  Ag.  12  St.  393 
sec.  8.  8.  28  St.  504*  30  St.  745*  44  St.  629;  48  St.  667;  49  St  1250  * 
o0  St.  873.  A,  28  St.  4.  Cited:  25  L-  B.  17 : 45  L.  D.  563  ; 50  L B E15  ; 
TS  1 Jh  52Si  I*  B.  110;  Ateuio.  Ind.  Off.,  Jan.  7,  1937;  Memo.  Sol.. 
June  30,  1938.  July  1,  1938,  Feb.  17.  1939  ; Alaska,  248  TJ.  B,  7S  ; Cramer. 
”01  JT.  8.  219:  Heckman.  119  Fed.  S3;  Johnson.  2 Alaska  224;  King, 
HI  S°9'  ?S°, : hjiClair,  184  Fed,  128:  LaRoque,  289  TJ.  S.  62;  McGrath, 
16  i Fed.  473  ; Northern.  227  TT,  S.  355;  Territory,  2?9  Fed.  671;  TJ  S 
v,  Berrigan.  2 AlaRka  442;  TJ.  S.  v.  Cadzow,  5 Alaska  125;  TJ.  S.  v.  Ccrn- 
161  Fed  820;  U-  S._  v.  LaRoque,  198  Fed.  645:  TJ.  R.  v.  ^rin«e?nfat 
270  TJ.  S.  181  ; U.  S,  v.  Pnrtneiif-Mnrsli,  213  Fed,  601  i B,  S.  v.  Powers, 
:i05  TT.  S.  n 27  ; TIte,  45  C.  C\s,  440  ; Winters.  207  B,  S.  564. 

*Q8g.  24  St.  401.  A,  26  St.  1114. 

™ Ag.  26  St,  1111. 
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20  Hi,  1163;  May  24.  1890;  O,  :|H0— An  act  to  pension  Samuel 
Wvrleli  fur  service  in  the  Indian  War, 

20  St  110,4;  May  24,  1S90;  C.  441 — An  nut  to  pension  William  J, 

I Hum  for  service  in  the  Indian  War, 

2U  St  1104;  May  24.  1890;  V.  442— An  am  to  pension  William  B. 
(Jail  or  for  service  in  the  Indian  War. 

20  Si.  1104;  May  .24,  1390;  C.  333 — An  act  to  pension  Mary  J. 
Mann,  widow  of  John  W.  Maim,  who  served  in  tlie  Indian 
War. 

20  St  110-1:  May  24,  1890;  C-  440 — An  act.  to  pension  Christina 
EcIkoii  for  meritorious  services  rendered  the  Government  dur- 
ing the  Indian  wars  in  the  Oregon  Territory,  now  tins  State 
of  Oregon, 

20  St.  1104;  May  24.  1800:  G.  447 — An  act  to  pension  William  G. 
Hill. 

20  Ht  i i 0-1 ; May  24,  181)0;  0.  442 — An  act  to  pension  Thomas  K. 
Edwards  for  service  in  the  Indian  War. 

20  St  lltiti;  May  24,  1890;  G-  344— -An  act  to  grant  a pension  to 
iTuldali  Burton, 

20  St,  1100  ; May  24,  1SOO;  0-  344— An  act  to  grant  a pension  to 
Haimu-1  L,  Dark. 

20  St.  1100  ; May  24,  1800;  O.  345— An  act  to  grant  a pension  to 
John  Green  Reed. 

20  St.  1 100;  May  24,  1800;  C,  347 — An  net  to  increase  the  pension 
of  Stephen  Cooper, 

20  St.  U71;  May  27,  1890.;  C.  374— An  act  grinding  n pension  to 
Jonathan  tin  yes, 

20  St,  1174:  May  27,  1800:  C,  371) — An  net  to  pension  Bnrlohi 
TUelmnt,  a soldier  In  the  Florida  Seminole  Indian  war  of 
1849  and  1800, 

20  St.  1181 ; .Tune  20,  1800;  O.  450— An  act  granting  n pension  to 
William  Crow  ford- 

20  St,  1182;  June  20,  1890;  C.  458 — An  net  granting  a pension  tn 
William  I-L  Chapman, 

20  St.  1184  ; June  20,  1800;  C,  40S— An  act  to  increase  the  pension 
of  George  C.  Quick. 

20  St,  1107  ; June  21,  1800 ; C.  536 — An  act  for  the  relief  of  Isabel 
Hensley, 

20  St,  1U)8;  June  21,  1800;  G.  530 — An  act  to  grant  a pension  to 
Elizabeth  T.  Garrett 

2G  St.  1205 ; June  24,  1S90;  C,  577 — An  act  granting  a pension  to 
Joseph  Morris. 

26  St.  1211;  June  24.  1890;  C.  608— An  act  to  pension  James  T. 
Furlow  for  service  in  the  Indian  war. 

20  St,  1227  ; Aug.  13,  1800 ; C,  733— An  act  granting  a pension  to 
Thompson  N.  Stat ham- 

26  St,  1227;  Aug.  13,  1890;  C.  734 — An  act  to  pension  George  W, 
Scott  for  service  in  the  Florida  war, 

26  St.  1228;  Aug,  15,  1800;  C,  741— An  act  granting  a pension  to 
M rs,  Christiana  Froderika  Zoutmeyer,  of  Fairfield,  Minne- 
sota, 

2G  St,  1231  ; Aug.  15,  1890;  C.  754 — An  act  granting  a pension  to 
A,  B,  Reeves, 

20  St  1231 : Aug.  15,  1800 ; G,  758— An  act  granting  a pension  to 
Mrs,  M.  M.  Boyle. 

20  St,  1232;  Aug,  15,  1890;  C.  759 — An  act  granting  a pension 
to  Mrs.  Martha  E.  Grant. 

26  St.  2233;  Aug.  15,  1890;  C.  707 — An  act  granting  a pension 
to  Oran  JL  Cnllinsworth, 

20  St,  1243;  Aug.  29,  1890;  G.  833— An  act  granting  a pension 
to  G.  I j.  Pease. 

26  St,  3248;  Sept.  2,  1890;  O,  859— An  act  granting  a pension 
to  John  L.  Russell. 

20  St,  1249;  Sept.  2,  lSRO;  O.  865 — An  net  granting  a pension  to 
Mary  E,  Greening,  widow  of  Orlando  A.  Greening,  who 
served  in  the  Indian  war, 

26  St  1275;  Sept.  27,  1800;  C,  1028— An  act  to  pension  Sfncey 
Keener,  widow  of  Tillman  B,  Keener,  deceased,  who  served 
in  tile  Indian  war. 

26  St  1275;  Sept.  27,  1890;  O,  3020— An  act  to  pension  Mathew 
Lambert  for  service  in  the  Indian  war. 

20  St.  1270;  Sept,  27,  1S90 ; G.  1032— An  Act  to  grant  a pension 
to  James  K nets  nr. 

20  St.  1286;  Sept,  29,  1890;  G.  1093— An  act  to  pension  Gabriel 
Stephens. 

20  St.  1207:  Sent.  P>0,  1800  ; C.  1103— An  act  granting  a pension 
to  Calvin  Gunn, 

20  St,  129S;  Sept.  30,  1890;  C,  1168— An  act  granting  a pension 
to  Thompson  Riley. 

26  St.  1311 ; Sept,  30,  1590;  G.  1231 — An  act  to  increase  of  pension 
to  Mrs,  Mary  B.  Cushing, 
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2G  Si.  1319;  Oct.  1,  1890;  C,  1304— An  act  granting  a pension  to 
Samuel  S,  Humphreys. 

20  St.  1320:  Oct,  1,  18,90;  G,  1305— An  act  granting  a pension  to 
Asa  Joiner,  . 

20  Sr.  1330;  Dec,  15,  1890;  C,  21— An  act  to  pension  John  I>. 

26  Jam  6,  3891;  C.  55— An  act  granting  a pension  to 

B,  S,  Roan, 

26  St,  1333;  Jan.  6,  1891;  G,  56 — An  act  granting  a pension  io 
Robert  A.  England. 

26  Ht  1333;  Jan.  0,  3891;  C.  07— An  act  to  pension  Carroll 
Renfro. 

26  St.  1333  ; Jan.  6,  1S01 ; C.  58— An  act  to  pension  Willis  Brooks. 

20  St,  1330  ; Jon.  21,  1891;  C,  90— An  net  granting  a pension  to 
Mrs.  E,  J,  ltaldv,  widow  of  W.  H.  Bahly, 

20  St,  1342;  Feb.  12,  1891;  C.  142— An  act  granting  a pension 
to  Nancy  Hartley, 

26  St,  135S;  Feb,  34,  1891;  C.  222— An  act  to  pension  Walker  U- 
Fombv  for  service  in  the  Indian  war, 

26  St.  1359;  Feb.  14,  1891;  C.  225 — An  act  to  pension  Thomas 
Gorham, 

26  St.  1359;  Feb.  14,  1S91 ; C.  226— An  act  to  pension  William  A. 

Todd.  a , 

26  St.  1359;  Feb.  14,  1891;  C.  227 — An  act  to  pension  Sarah 
Thoinasson. 

26  St.  1309;  Feb.  23,  1891 ; G.  26 1 — An  net  granting  a pension  to 
Levi  Banley. 

26  St.  1371 ; Feb,  23,  1891;  0,  277— An  act  granting  a pension  to 
Nathan  0,  Moore, 

26  St.  1377 ; Feb.  25,  1891 ; G.  314 — An  act  grant  ing  a pension  to 
Mrs.  G.  W.  Griffith. 

20  St.  1378;  Feb.  25,  1891;  O.  338— An  act  granting  a pension 
to  Mrs,  Lydia  N.  Atkinson. 

26  St.  1378;  Feb.  25,  1891;  C,  320— An  act  granting  a pension  to 
Mrs,  Matilda  Kent, 

20  St,  1379;  Feb.  25,  1891;  C.  322— An  act  granting  a pension  to 
Mrs.  Mary  B.  Floyd, 

26  St,  1379;  Feb.  25.  1891;  C.  323— An  act  granting  a pension  to 
Mary  Williams. 

2G  St.  1885 ; Feb.  27,  1891 ; 0,  351— An  act  granting  a pension  to 
William  G.  Young. 

26  St.  1387  ; Feb,  27,  1891 ; C.  357— An  act  granting  a pension  to 
Joel  Hendricks. 

26  St.  1387 ; Feb.  27,  1891 ; G,  358— An  act  granting  a pension  to 
Elisabeth  P,  Satterfield. 

26  St.  1389 ; Feb,  27,  1891 ; G,  368— An  act  granting  a pension  to 
Marcellus  A.  Stovall, 

26  St,  1391;  Feb,  27,  1891 ; G.  380 — An  act  to  grant  a pension  to 
Margaret  Hawkins. 

26  St,  1397;  Feb,  2S,  1891;  C,  412— An  act  granting  a pension  to 
Andrew  J.  Wallace. 

26  St.  1398;  Feb.  28,  1891 ; C,  416— An  act  granting  a pension  io 
Doctor  Francis  Lambert. 

26  St.  1400;  Feb.  28,  1891;  G,  420— An  act  granting  a pension  to 
Catherine  McRoberts, 

26  St.  1401;  Feb.  28,  1891;  Q 429—  An  act  granting  a pension  to 
Walter  Scott 

26  St.  1401;  Feb.  23,  1891 ; C.  4 30— An  act  granting  a pension  ro 


Mrs.  Nancy  Springer. 
“ . 28,  1891 ; 


C,  461 — An  act  to  grant  a pension  to 


26  St.  1407 ; Feb. 

Mary  B.  Dubridge, 

26  St.  1408;  Feb.  28,  1891 ; C.  402— An  act  to  grant  a pension  to 
Martha  Tennery,  widow  of  James  H,  Tannery,  of  Captain 
Griffin’s  company.  First  Illinois,  Black  Hawk  war. 

26  St.  1409;  Feb.  28,  1891;  O.  467— An  act  to  grant  a pension  to 
Nancy  F,  Glenn. 

26  St.  1411;  Feb.  28,  1891;  C.  480— An  act  granting  a pension  to 
Henrv  Allhorn. 

26  s’t.  1414;  Feb.  28,  1891 ; C.  489— An  act  for  the  relief  of  A.  J. 
McCreary,  administrator  of  the  estate  of  J.  M.  Hiatt,  de- 
ceased, and  for  other  purposes.*1 

26  St.  1415 ; Mar.  2,  1891 ; C.  504— An  act  granting  a pension  to 
Cynthia  M.  West. 

26  St  1417;  Mar.  % 1S91 ; C,  514— An  act  to  grant  a pension  to 
Mary  C.  Hoffman,  widow  of  General  William  Hoffman. 

26  St-  1417;  Mar.  2,  1891;  G.  515— An  act  to  grant  a pension  to 
Nancy  Jane  Knetsar,  of  Moline,  Illinois, 

26  St  1430  ; Mar,  3,  1891;  C.  576— An  act  granting  a pension  to 
Nancy  E,  Ellis, 

™ Bg . 21  St.  291, 
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20  St.  1423 ; Mar.  3t  1891 ; C.  592— An  act  granting  a pension  to 
Mm  Martha  A.  Brooks. 

20  Sr.  J421J;  Alar,  H,  1S91  ; C,  61S)-— An  act  to  pension  David  S, 
Sanders. 

20  St.  1-130;  Alar.  ti.  1S91 ; G.  620 — An  net  granting  a pension  ro 
Susan  A,  Malone- 

20  Sr.  1405:  Alar,  3,  1891 ; C.  729— An  act  granting  a pension  to 
William  Hale. 

20  Si.  1405;  Mar.  3,  1SD1 ; G,  732— All  act  granting  a pension  to 
Hubert  A.  Ware, 

27  STAT. 


27  St.  1 ; Jan.  28,  1892 ; G,  2—  An  act  providing  for  the  completion 
of  the  allotment  of  lands  to  the  Cheyenne  and  Arapahoe 
Indians.1 * * 4 * * ** 

27  St-  2;  Fob,  3,  1892;  C,  3=-An  act  to  amend  an  act  entitled 
“An  net  granting  the  right  of  way  to  the  Hutchison  and 
Southern  It.  Co.  through  the  Indian  Territory.0” 

27  St:.  5 ; Mar.  8,  1893 ; G,  12— An  act  making  appropriations  to 
supply  a deficiency  in  the  approprint  ion  for  the  expenses 
of  the  Eleventh  Census,  and  for  other  purposes.74 

27  St.  S;  Mur.  18,  1S92;  O,  18— An  act  to  provide  for  certain  of 
the  most  urgent  deficiencies  in  the  appropriations  for  the 
service  of  the  Government  for  the  fiscal  year  ending  .Time 
36.  3892. 

27  St,  24;  May  3,  1892;  C,  59 — An  net  to  create  a third  division 
of  the  district  of  Kansas  for  judicial  purposes,  and  to  fix  the 
time  for  holding  court  therein. 

27  St,  52-  June  17,  1892;  C.  120— An  act  to  provide  for  the  dis- 
position and  sale  of  lands  known  as  the  Klamath  River 
Indian  Reservation.70 

27  St,  61 ; July  1.  1S92;  O,  139— An  act  to  authorize  the  Secretary 
of  the  Interior  to  carry  into  effect  certain  recommendations 
of  the  Mission  Indian  commission,  and  to  issue  patents  for 
certain  lands.70 

27  St.  G2;  July  1,  1892;  C.  140 — An  act  to  provide  for  the  open- 
ing of  a part  of  the  Colville  Reservation,  in  the  State  of 
Washington,  and  for  other  purposes,17 

27  St.  72 ; July  5,  1892 ; G.  145 — An  act  to  provide  the  times  and 
places  for  holding  terms  of  the  United  States  courts  in  the 
States  of  Idaho  and  Wyoming,78  28  TJ.  S.  G.  151. 

27  St,  83;  July  6,  1892;  G,  156— An  act  to  authorize  the  Marinette 
niul  Western  R-  Co.  to  construct  a railroad  through  the 
Menominee  Reservation,  in  the  State  of  Wisconsin.70 

27  SL  86 ; July  8,  1892;  O.  151 — An  act  supplementary  and  amend- 
atory to  an  act  entitled  "An  act  to  refer  to  the  Court  of 
Claims  certain  claims  of  the  Shawnee  and  Delaware  Indians 
and  the  freedmen  of  the  Cherokee  Nation  and  for  other 
pur  poses,"  approved  October  1,  1890,50 

27  St.  SS ; July  13,  1802;  G.  158— An  act  making  appropriations 
for  the  construction,  repair  and  preservation  of  certain  pub- 
lic works  or  rivers  and  harbors,  and  for  other  purposes, 

27  St.  120;  July  33,  1892;  C,  164 — An  act  making  appropriations 
for  the  current  and  contingent  expenses  of  the  Indian  De- 
partment* and  for  fulfilling  treaty  stipulations  with  various 
Indian  tribes,  for  the  fiscal  year  ending  June  30,  1893,  and 
for  other  purposes.81  Sec,  1— p*  120,  R.  S.  2062,  25  TL  S.  O, 
27  (4  St,  735.  737s  Bees.  4,  12;  30  St,  573,  sec,  1)  ; p.  14B, 
25  U,  S,  C.  284, 

27  St.  174;  July  16,  1802;  C,  195-  -An  act  making  appropriations 
for  the  support  of  the  Army  for  the  fiscal  year  ending  June 
30,  1803,  and  for  other  purposes.  10  U,  S,  G,  877. 


Ftp.  26  St.  1023, 

1 St,  137.  Ap,  26  St,  485,  A.  28  Ft,  505, 

« Fff.  in  St.  254  i 26  St,  659.  1002.  Rp,  34  St,  32r, 

24  St.  388.  A.  30  St.  960.  Cited:  33  L,  D,  205;  Donnelly. 
228  U,  S 243. 
n8ff.  26  St.  712. 

n £ff,  17  St.  333,  gee.  it  24  St.  388-  26  St,  794,  8.  29  St,  9,  26 1 ; 

20  Kt;  571?  34  St.  325.  1015;  35_St.  70,  781;  36  St.  269..  1058  I 43  St. 
599.  Cited:  35  L,  D.  220;  45  L.  D.  563  ; 50  L.  D,  091 ; Collins,  73  Fed. 
735  ; McFnddon.  87  Fed.  154  ‘ U.  S.  v.  Ferry,  24  F.  Supp.  399  ; U-  8-  V, 
Gardner.  133  Fed.  285  i tJ.  S.  v.  Pelican,  232  XT.  S.  442, 

' 78  A.  30  St,  423,  " 
in  Rp.  1 St.  137. 

so%.  26  St.  636.  Cited:  Blackfoather,  100  TJ.  S,  368;  Blnckfeatlier, 
28  C.  Cls.  447  * Blnckfenther,  87  C,  CIs,  238 ; Journeycnke,  28  C.  Gls. 
2S1  i IT.  S,  v.  Algoma,  305  U.  S.  43f>.  . A „ 

si  Sf j.  4 St.  442  ; 7 St.  30.  40.  51,  69,  85,  90,  114.  161.  170,  185,  213. 

236,  242,  287,  296,  317,  320.  349,  352,  425,  541,  545.  596  : 9 St,  35, 
842,  854,  855,  904  ; 10  St,  103D,  1050,  1071,  1079.  1108 : 11  St.  61 4, 
700,  702,  729.  744 1 12  St.  G2&  981,  1130.  1173;  33  St,  624,  075,  694  ; 
14  St.  650,  757,  7S7  ; 15  St.  515.  584.  590.  596.  622,  638  651,  657,  670  ■ 

1G  St.  40.  355.  720;  IP  St.  204,  856.  2g7  ; 22  St.  43;  23  St.  70.  341 ; 

24  Sh  388;  25  St.  114,  643,  645,  688,  894.  1005;  26  St  756,  1028, 
1033,  1037,  1040,  1043.  £.  27  St.  6l2 ; 28  St,  286,  S7G  ; 29  bt,  321* 


27  St,  183;  July  16,  1892;  C.  196-=An  act  making  appropriations 
for  the  legislative,  executive,  and  judicial  expenses  of  the 
Government  fur  the  fiscal  year  ending  June  80,  1698,  and 
for  other  purposes,^ 

27  St.  260;  July  1892;  C,  234— An  act  to  amend  secs,  213!), 
2140,  and  2141  of  the  Revised  Statutes  touching  the  sale  of 
intoxicants  iu  the  Indian  country,  and  for  other  purposes*.*1 
Sec,  1 — 25  U,  S.  G.  241  (R.  S.  sec,  2139,  19  St.  214,  see,  1; 
2D  St.  500,  sec,  1)  “ See  Historical  Note  25  U-  S-  O,  A,  241, 
25  U,  SL  C,  243,^  USCA  Historical  Note  ’ Instant  section 
was  derived  from  provisions  added  to  R,  S.  sec.  2139  as  part 
of  the  amendments  of  that  sectiou  made  by  instant  Act* 
Said  provisions  contained  a clause  relating  to  arrests  in  the 
Indian  Territory  which  was  omitted  from  the  Code  section 
as  having  been  superseded  by  the  admission  of  that  Terri- 
tory and  the  Territory  of  Oklahoma  into  the  Union  as  tins 
State  of  Oklahoma,  pursuant  to  Act  June  10,  1900,  34  St,  207, 

27  St.  272;  July  20,  1892;  G,  256— An  act  to  legalize  the  deed 
and  other  records  of  the  Office  of  Indian  Affairs,  and  to 
provide  and  authorize  the  use  of  a seal  by  said  office-*" 
Sec.  1 — 25  U,  S,  G,  4,  USUA  Historical  Note;  The  deed 
records  legalized  by  this  act  begin  in  1825,  These  deeds 
show  the  transfer  of  lands  granted  to  individual  Indians 
under  the  several  treaties  since  1817  whenever  a res  trie*' 
tion  was  made  that  the  lands  should  not  be  sold  without 
the  consent  of  the  President;  also  the  transfer  of  those 
lands  allotted  to  individual  Indians,  the  patent  for  which 
contained  a similar  restrictive  clause  upon  the  sale  of  the 
land.  The  other  records  referred  to  are  those  of  the  cur- 
rent correspondence  of  the  office,  of  treaties  before  ratifica- 
tion, of  contracts  made  with  special  attorneys,  and  of  similar 
papers.  Some  of  those  records  run  back  to  1800,  and  a few 
even  prior  to  that  date,  when  the  office  was  under  the  War 
Department,  but  it  was  not  until  the  year  1824  that  a regular 
record  of  all  the  correspondence  of  the  office  was  inaugu- 
rated and  kept  uix  Sec.  2 — -25  U.  S.  G-  5,  (See  Historical 
Note  sec.  1)  ; 38  U.  S.  C,  43.  See.  3—25  TjL  S-  G.  6.  (See  His- 
torical Note  sec.  1.)  See,  4 — 25  TJ,  S,  O,  7,  (See  Historical 
Note  sec  1.) 

27  St.  281 ; July  27,  1892 ; C.  277— An  act  granting  pensions  to 
the  survivors  of  the  Indian  wars  of  1832  to  1842,  inclusive, 
known  us  the  Black  Hawk  war,  Creek  war,  Cherokee  dis- 
turbances, and  the  Seminole  war,87  Secs.  1,  2—38  TJ.  S.  G, 
371  ; Sec,  3— as  U,  S,  G.  379 ; See,  5—3$  U.  S,  C,  378, 

27  St.  282 ; July  28,  1892 ; C.  311 — -An  act  making  appropriations 
to  supply  deficiencies  in  the  appropriations  for  the  fiscal 
year  ending  June  30,  1892,  and  for  prior  years,  and  for 
other  purposes/8 

27  St.  336  : July  30,  1S92 : C.  329 — An  act  to  authorize  the  Denison 
and  Northern  Ry,  Go,  to  construct  and  operate  a railway 
through  the  Indian  Territory,  and  for  other  pnrposeg.80 

27  St,  348;  Aug,  4,  1S92;  C,  376 — An  act  for  the  relief  of  the 
Eastern  Band  of  Cherokee  Indians.110 

27  St.  349;  Aug,  5,  1892  ;.C,  380— An  act  making  appropriations 


30  St.  62.  571.  924;  33  St.  221.  1058  ; 32  St.  245,  982;  33  St,  180, 
1048:  34  St.  325.  10lD  : 35  St.  70.  781;  36  St.  269:  37  St,  518:  38  St, 
77.  582  * 39  St.  123.  969;  40  St.  561;  41  St,  3,  408,  1225-  42  St,  552, 
1174;  43  St,  390.  H41 : 44  St,  453,  934;  45  St.  200.  1502;  4G  St.  279, 
111.5,  Cited:  20  Op,  A,  G.  517  ; 44  L.  D.  524*  Beck,  65  Fed,  30*^  Farrell, 
UO  Fed.  942  ; Kindred.  226  B.  S.  582  ‘ Medawakanton,  57  C,  Gls,  357  ; 
u.  s,  v.  Boyd,  68  Fed,  577  : XT.  S.  v.  Boyd,  83  Fad.  547, 

& Cit  ed  : Op.  Sol.,  M.  §860,  Nov.  i,  1022. 

™Sn.  1 St.  91,  sec,  33;  1 St.  334,  sec.  4;  5 St.  516,  sec,  1.  4/7. 

4 St,  564,  nee.  4;  13  St,  29;  19  St.  244.  28  St,  876;  40  St,  561.; 

41  St,  3,  Rp.  29  St,  506;  48  St.  396.  Cited:  Bussell,  18  Yale  L.  ,T,  328; 
25  Op.  A.  G 416;  Browning.  0 F.  2d  80l ; Buchanan*  15  F.  2d  490; 
Buffo,  213  Fed.  222  • Cecil,  225  Fed.  3Q8 : Chambliss,  218  Fed.  154 ; 
Clairmont,  225  U.  S.  551  ; Dick,  20S  TJ,  S,  340  ; Edwards,  5 F.  2d  17  ; 
Flam,  7 F,  2d  887;  Kx  p.  Webb.  225  II.  S.  663;  Harris,  249  Fed,  41  ; 
Johnson,  234  U.  S.  422  : Joplin,  23B  U.  S.  531 ; Kennedy,  2G5  U.  S,  844  ; 
Lucas  15  F 2d  32  : McClintie,  283  Fed.  781  ; Morgan,  224  Fed.  60S  ; 
Morrison,  6 F.  2d  809  ; Morrison,  6 F,  2d  811;  Nelson,  18  F.  2d  522; 
Parks  225  Fed.  369  ; Parris,  1 Tnd,  T.  43 ; Renfro.  15  F 2d  99  L * 

Renfrew,  3 Okla,  3 61;  Salazar.  236  Fed.  541 ; Sari  is  152  JJ,  S,  570; 

Selma  p,  230  Fed.  853;  Sharpe.  16  F.  2d  870 ; Swafford  25*.  2d  581 ; 
tj.  S.  v.  Belt,  128  Fed,  68*  U.  S,  v.  Blrdmll.  233  U.  & 223 ; : TJ,  S.  v. 
Luther,  260  Fed.  579;  XJ.  S,  v.  Miller,  105  Fed.  944;  TT.  S,  v.  12  Bottles, 

201  Fed.  101  ; XI  S v.  Wright,  229  U,  S.  226;  U.  8.  Exp„  191  Fed,  673; 

Memo.  Sol..  Oet,  13,  1933;  Op.  Sol,,  M,  29147,  May  6.  .1937. 

mJ  52  St  696,  sec.  1.  Also  see  25  U,  S,  C.  241a  (28  St.  097,  sec,  8) 
and  25  XT.  S,  C,  244a  (48  St.  306),  „ nr!  0il. 

ssfi,  as  to  former  !‘Ind,  Territory  , Okla..  by  2D  XT.  S.  C,  244a. 

Cited:  25  Op.  A.  G-  4G0  ; Bowling  299  Fed.  433,  . 

*tRp< ?.  17  St.  573.  sec.  25.  8.  27  St,  429;  30  St.  1416.  A,  32  St, 

309  f 35  St,  553;  37  St.  679:  39  St.  1199;  44  St.  1361;  DO  St.  786, 
Cited:  DuwmniFb.  79  C,  Cl_a.  530 

**  Rfj.  23  St.  194 ; 26  St.  81.  749.  938.  1009. 

^ Sfj.  j St.  137.  A.  29  St,  128;  30  St,  345,  ^ ^ _ 

28  St,  594.  Cited:  TJ.  S.  v.  Boyd.  68  Fed.  577;  U,  S,  v.  Swain 

Co,,  N.  C.f  46  W:  2d  99 ; U.  S,  v.  Wright,  53  P.  2d  300, 
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fur  sundry  civil  expenses  of  tlio  Government  for  the  fiscal 
your  muling  June  .30,  I8U3,  mid  for  oilier  purposes. 

27  St.  304;  Apr,  <*.,  1 Sllli ; J.  lies.  Ku.  tl— Joint  resolution  con- 
struing urtitle  four  of  lho  agreement  with  tlie  Citizen  Baud 
til'  l*oi  iiiwnlumie  Indians  In  Oklalioma  Territory  and 
u I sow  hero. 

27  St.  417;  Jim.  12,  I.Shli ; C.  32 — An  art  granting  to  the  Blue 
Mountain  Irrigation  and  improvement  Co.  n right  of  way 
for  rescirvoir  and  canals  through  the  Umatilla  Indian  Reser- 
vation in  the  State  of  Oregon/* 1 

27  St.  42U;  Jim.  20,  1803'  C.  ;i!> — An  act  granting  to  the  Yuma 
Pumping  irrigation  Co,  the  right  of  way  for  two  ditches 
across  that  part  of  the  Yuma  Indian  Reservation  lying  in 
Arizona, 

27  Si.  420;  Jan.  28,  1803;  C.  :~»2 — An  ant  to  authorize  the  Court 
of  Claims  to  hear  and  determine  the  claims  of  certain  New 
York  Indians  against  the  United  States.1* 

27  St.  120;  Feb.  3,  3803;  C.  5B — An  act  relating  to  proof  of  citi- 
zenship of  applicants  for  Indian-war  pensions  under  the  act 
of  Congress  approved  July  27,  ISOS/3 *  88  U.  8,  C.  377, 

27  St.  4i5G ; Feh.  15,  1393;  CL  120— An  act  granting  right  of  way 
to  the  Colorado  River  Irrigation  Co.  through  the  Yuma 
Indian  Reservation  in  California/1 
27  St,  4(i-l ; Feb-  20,  1893;  C.  144 — An  act  to  grant  to  the  Gained 
ville,  Oklahoma  and  Gulf  liy.  Co.  a right  of  way  through  the 
Indian  Territory,  and  for  other  purposes/5 
27  St,  4t>8;  Fell,  20,  3893;  C.  145 — An  act;  to  ratify  and  confirm 
agreement  between  the  Puyallup  Indians  and  the  Northern 
Pacific  R.  Cn;  for  right  of  way  through  the  Puyallup  Indian 
Reservation, 

27  £H,  409 j Feb,  20,  1893;  C.  147 — An  act  to  restore  to  the  public 
d i mm  in  a portion  of  the  White  Mountain  Apaclio  Indian 
Reservation,  in  the  Territory  of  Arizona,  and  for  other 
purposes/* 

27  St.  470;  Feb,  20,  1893;  O.  148— An  act  to  ratify  and  confirm 
an  agreement  made  between  the  Seneca  Nation  of  Indians 
and  William  B.  Barker,1* 

27  St.  478 ; Feb.  23,  1893 ; O,  154— An  act  to  provide  for  the  puhli- 
cat  ion  of  the  Eleventh  Census. 

27  478;  Feb.  27,  1393;  O,  1G8 — An  act  making  appropriations 

for  the  gupp.-rt  - - the  Army  for  the  fiscal  year  ending 
June  SO,  IS'.;  . ;a.  f for  other  purposes, 

27  St.  487;  7 -.9,  -.T;  2S93:  C.  7u  .™An  net  to  authorize  the  Kansas 
City.  PMif/'  irg  and  Gulf  It.  Co.  to  construct  and  operate 
a rrrivn.fu,  tel  ’graph,  and  telephone  line  through  the  Indian 
To  ■».  (cry,  v?d  for  other  purposes/* 

27  St,  r.J 1 ; Feb,  27,  1SDB  ; O,  17I-— An  act  to  grant  to  the  Chicago, 
Rt Islam;  and  Pacific  Ry.  Co.  a right  of  way  through  the 
Indian  Territory,  and  for  other  purposes" 

27  St.  495;  Feb.  28,  1893;  C,  175 — An  act  granting  to  the  Chicago, 
Rock  Island  and  Pacific  Ry.  Co.  llio  use  of  certain  lands  at 
Chiekaslia  Stalion,  and  for  a MY’*  in  tlio  Chickasaw  Nation, 
Indian  Ter  r i to  ry. J 

27  St.  523;  Mar.  1,  187:;;  C,  187 — An  net  making  appropriations 
for  the  payment  oi  'uvalici  unci  other  pensions  of  the  United 
Strifes  for  the  fiscal  a enr  ending  June  30,  1894,  and  for 
other  purposes. 

27  St.  524:  Mar.  1,  1893;  C.  188 — An  act  to  grant  to  the  Gaines- 
ville,  McCal lister  and  Rt,  Louis  Ry.  Go.  a right  of  way 
through  the  Indian  Territory,  and  for  other  purposes,2 
27  St,  529;  Mar.  t.  1893;  0.  192 — An  act  extending  the  time  for 
the  construction  of  the  4ig  Horn  Southern  Railroad  through 
the  Crow  Indian  Reservation/ 

27  St,  557;  Mar.  3,  1893;  C,  203 — An  act  to  ratify  and  confirm 
an  agreement;  with  the  Kiekapno  Indians  in  Oklahoma  Terri- 
tory, and  to  make  appropriations  for  carrying  the  same  into 
effect/ 


wap’ffrrfv  !<«..■  York  Indians,  41  C.  Cla.  462;  Now  York  Indians,  40 
C.  Cls.  448  : Rcnv  York  Indians,  170  U,  S.  1 ; U-  S.  v.  New  York  Indians. 
178  TT.  B.  404 
»a  So.  27  -'*1, 

« S.  28  Ri. 

**8g,  1 

mS.  31  ;lt.  f ■ D. 

20.  i»:f* 

VT  & ST  ; ; 

m //  i Sr. 

l  St.  137. 

1 Fo  24  St,  440, 

3 8:  i St.  137.  A.  29  St.  44  ; 30  St,  891. 

3 Au.  SB  St-  000,  gicc.  4.  Cited:  IT.  R,  v.  S«ndana.  2 *6  U.  S.  530. 

* So-  12  St,  393.  see.  8 : 17  St.  333.  Rcc.  I i 21  St,  388 1 26  St.  851. 

fir.  30  St.  354  : .32  St.  982  ; 34  St.  325.  Cited:  U,  S.  V,  Roily,  29  B,  S.  33  ; 
U,  S.  es  rel.  Search,  3 Okla.  ‘404, 


Cited:  29  Op.  A.  G.  239;  Op.  Sol-.  M.  27878,  May 


A.  58  St.  744  ■ 29  St.  0. 
S.  30  St.  327, 


27  St.  50S ; Mar.  3.  1S93 * C,  205 — An  act  to  provide  for  the  adjust- 
ment of  certain  sales  of  lands  in  the  late  reservation  of 
the  confederated  Otoe  and  Missouri*  tribes  of  Indians  in 
the  States  of  Nebraska  and  Kansas/ 

27  St,  572;  Mar,  3,  1805;  O.  20S— An  act  making  appropriations 
for  sundry  civil  expenses  of  the  Government  for  the  fiscal 
rear  ending  June  30,  1S94,  and  for  other  purposes, 

27  St,  012;  Mar.  3,  1S93 ; C.  209— All  act  making  appropriations 
for  current  and  contingent  expenses,  and  fulfilling  treaty 
stipulations  with  Indian  tribes,  for  fiscal  year  ending  June 
HO.  1894/  See.  I— p.  014,  25  U.  S,  C.  67 ; p.  628,  25  C.  S,  C. 
283 ; p.  031,  25  U,  S.  C,  175,  ITS ; p.  635,  25  U,  S.  G,  283, 

27  St  640;  Mar,  3,  1S93 ; O,  210— An  act  making  appropriations 
to  supply  deficiencies  in  the  appropriations  for  the  fiscal 
year  ending  June  30,  1893,  and  for  prior  years,  and  for 
other  purposes/ 

27  St.  675;  Mar,  3,  1893;  G.  211 — An  act  making  appropriations 
for  the  legislative,  executive,  and  judicial  expenses  of  the 
Government  for  the  fiscal  year  ending  June  30,  1894,  and 
for  other  purposes, 

27  St.  744;  Mar.  3,  1803;  C.  219— An  act  for  the  relief  of  the 
Stoekbridge  and  Munsee  tribe  of  Indians,  in  tlio  State  of 
Wisconsin/ 

27  St.  747;  Mar.  B,  1803;  O.  224 — An  act  to  authorize  the  Inter- 
oceanic  Ry.  Co,  to  construct  and  operate  railway,  telegraph, 
and  telephone  lines  through  the  Indian  Terirtory/ 

27  St.  753;  Jan.  IS,  1893;  J.  Res,  No,  7— Joint  resolution  to 
authorize  the  Secretary  of  the  Treasury  to  cover  back  into 
the  Treasury  848,000  of  the  appropriation  to  Choctaw  and 
Chickasaw  Indians, 

27  St.  768;  June  9,  1892;  C.  Ill— All  net  for  the  relief  of  the 
estate  of  John  W.  Whitfield,  late  register  of  the  laud  office 
in  the  Delaware  land  district  of  Kansas. 

27  St,  769;  June  17,  1892;  G.  121— An  act  to  pension  Elizabeth 
R,  Crawford,  widow  of  C.  A.  Crawford,  soldier  In  Creek 
war  of  1836, 

27  St.  772;  July  13,  1892;  G,  167 — An  act  grunting  a pension  to 
Eliza  M.  Boatright,  the  surviving  widow  oC  Alexander  M. 
Boatright,  who  was  a soldier  in  the  Black  Hawk  war, 

27  SC  773;  July  14,  1S92 ; G,  178— An  act  to  pension  Andrew  J. 
Jones,  for  services  ill  the  Indian  wars, 

27  St.  773 ; July  14,  1892 ; C.  ISO— An  act  granting  a pension  to 
William  S,  Woodward. 

27  St:.  774 ; July  14,  1892 ; C,  182-— An  act  granting  a pension  to 
Noah  Staley. 


s so.  2i  st.  aso.  s.  3i  at.  no.  ^ 

*>  go  t St.  610;  4 St.  442;  7 St.  36,  40,  51,  69.  85,  90,  1J4,  161,  179,, 
185  213,  230,  242,  287,  290,  317,  320,  348,  352,  425.  541.  545,  596;  9 St, 
35  2(>§  842,  854.  855;  10  St.  949,  1039,  1056,  1071/1079,  1168;  II 

St  014  700,  702,  729.  744;  12  St.  028,  052.  981,  1173;  13  St.  675, 

004  ; 14  St  541,  650,  757,  787  ; 10  St.  515,  584,  590,  596,  622,  637.  638. 
651.  637,  676 : 16  St.  40,  355.  720;  18  St.  254,  sec.  3 ; 19  St.  254,  256, 
287;  22  St.  43,  341;  23  St.  70;  24  St,  388:  25  St,  134,  642,  643,  €45, 
088,  894,  1005:  26  St.  81,  340.  700,  894.  1020.  1028.  1033,  1035,  3 037, 
1038 ; 27  St.  139.  Ag.  23  St.  342.  8.  28  St,  286.  579,  764,  876,  910 ; 

29  Si;  17,  207,  221;  30  St.  62,  495,  571,  924;  31  St,  221,  1058;  32 

St  245,  982;  33  St-  565  ; 34  St.  325,  1015;  35  St,  70,  781;  36  St,  269; 

37  St.  518,  1058*  38  St.  77.  582;  39  St,  123,  6 96,  969;  40  St.  561; 
40  St.  1310 ; 43.  St.  3,  408.  1156,  1220  ; 42  St,  052,  1174  ; 43  St.  390, 
3141  ; 44  St  453/934;  45  St.  200,  378,  3562;  46  St,  279.  1115;  47  St, 
01,  820 ; 48  St.  362  ; 49  St.  176.  1757  ; 50  St,  564  ; 52  St,  291.  Cited:  20 
Op.  A (3.  020  ; 20  Op.  A.  G.  724  ; 20  Op,  A,  G.  749  ; 27  OP.  A,  G.  530  ; 
16  L.  D.  431  ; 20  L.  D.  157;  38  L.  D.  550;  53  I,  D.  48;  53  I.  3D.  502; 
Memo  Sol.  Off,,  Jan.  22,  1936  ; 1 L.  D.  Memo.  35 ; 1 L.  D,  Memo,  502  ; 

2 L-.  D,  Memo,  386  j Bird,  129  Fed.  472 ; Chase,  256  U-  §,  1 * Chase,  238 
Fed  887*  Cherokee  85  C.  Cls.  76;  Cherokee,  187  U.  S.  294;  Cherokee, 
270  V.  S-  47G ; Cherokee,  223  U.  S.  108  ; Choate,  224  U.  S,  665  ; Choctaw, 
81  C,  Cls.  1;  Choctaw,  83  C.  Cle.  140;  Clay,  282  Fed.  268;  Crawford, 

3 Ind,  T.  30;  Dick,  6 lud.  T.  85;  Duwamish,  79  C-  Cls,  530;  Eastern 
Gherokees,  45  C.  Cls.  104  ; Eastern  or  Emigrant,  82  C,  CIS.  180  ; English. 
224  U.  S,  680 ; First,  59  F.  2d  307  ; Fish,  52  F.  2d  544 ; Gilpin,  256 
U.  S.  10;  Gleason,  224  U.  S.  679 /Goat,  224  U.  S.  458:  Gaudy,  203 
TT.  S.  146 ; Heckman,  224  U.  S.  413  ; In  re  Lands  of  Five,  199  Fod.  811 ; 
In  re  Leluh  Ptic-Ka-Chee.  98  Fed.  429;  Jacobs,  223  U,  R.  200;  Jefferson, 
247  IT.  S.  288:  Kimberlin.  304  Fed.  653;  LoWe,  223  U.  §,  95;  M.  K. 
& T,  “tty/ 46  C.  CIS-  59;  Malone.  212  Fed,  688;  Marlin,  276  U-  S.  08; 
Matter  "of  Hoff.  197  U.  S,  488;  Medawakanton,  57  C.  Cls.  357;  Meeker, 
173  Fed.  218;  Mullen,  224  U.  S.  448;  Nunn,  216  Fed.  330;  Pawnee, 
56  C-  Cls,  1 ; Seminole,  78  C-  Cls,  455  ; Sisseton.  42  C.  Cls.  416  ; Sloan, 
118  Fed.  283;  Stephens,  174  U.  S.  445;  Tiger,  221  TJ-  S,  286;  IJ.  S.  v. 
Alien,  170  Fod.  13  * U.  S.  v.  Ashton.  170  Fed,  §09  ; V.  S.  v.  Chase,  245 
U,  S.  89;  U-  S.  v.  Cherokee,  202  U,  S.  101;  U-  S.  v.  Hayes.  20  F.  2d 
873;  TJ,  S.  v.  Eopp,  110  Fed,  ICO : U,  B,  v.  Mathewson,  32  F.  2d  745; 
U,  S.  v.  Shock,  187  Fed.  862 ; U.  S.  v.  Siggeton,  208  TJ-  S.  561 ; U,  S.  v. 
Wataslie,  102  F.  2d  428 ; Wallace,  £04  U,  S.  415;  Winton,  255  U,  B. 
373  - Woodward,  238  U.  S.  284, 

t o 30  Bt  62 

ski?.  16  St.  404.  S.  28  St.  876;  34  St.  325;  39  St.  123.  Cited:  25 
L.  D7  17;  Op-  Sol.,  D.  42071.  Dee.  29.  1921;  Memo.  Sol.  Off..  Jan.  2, 
1934  ; Stockbridge,  61  C,  CIS,  472  ; U,  S.  V.  Paine,  206  TJ.  S.  467. 

® Sg.  i St.  137.  A.  29  St,  93, 
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27  St.  77-1 ; July  3 4.  1892  i O.  Isj — An  act  granting  a pension  to 
James  A.  Davis. 

27  Sr.  774  ■ July  14,  5892:  C.  3S4 — An  net  granting  a pension  to 
Harmon  II.  MeEIvery, 

27  St.  775 ; July  5 4,  1802;  C,  185— An  ant  granting  a pension  to 
David  G.  Barrow. 

27  St.  77".;  July  14,  1S92;  C.  386— An  net  granting  a pension  to 
Mary  Gatlin. 

27  SI.  776 July  14,  1892;  C*  101 — An  act  for  the  relief  of  Fred- 
erick Meredith,  late  n soldier  in  the  Indian  war  of  1S32. 

27  St.  779;  July  20,  1892;  C.  211— An  aet  for  the  relief  of  Mrs. 
Sarnh  J.  Waggoner. 

27  St.  783;  July  23,  1S92;  C.  245 — An  act  granting  a pension  to 
Joseph  J.  Cranberry. 

27  St,  788;  July  27,  1802 ; C.  287 — An  act  to  increase  the  pension 
of  John  D.  Fra  tor, 

27  St  788;  July  27,  1892;  C.  288 — -An  act  to  pension  Iteuben 
Riggs. 

27  St  7SS;  July  27,  1802;  O.  290 — An  aet  to  pension  Nancy 
Campbell. 

27  St.  789;  July  27,  1892;  C.  292 — An  act  granting  relief  to  Jere- 
miah White,  of  Osage  City,  Kansas, 

27  St,  791;  July  27,  3892;  G.  301 — An  act  granting  a pension  to 
James  Smith. 

27  St.  795;  July  80,  1892;  O.  335 — An  act  granting  a pension 
to  John  Mercer. 

27  St.  795;  July  30,  1892;  G.  337 — An  act  granting  a pension  to 
Stark  Frazier. 

27  St.  79(3;  July  80,  1892;  C.  3-12 — An  aet  granting  a pension  to 
James  W.  Kirtley. 

27  St.  797;  July  30,  3892;  C.  346— An  act  granting  a pension  to 
Susanna  Davis, 

27  St,  797;  July  30,  1892;  C.  347— An  act  granting  a pension  to 
Henry  J.  ALyls, 

27  St  802;  Aug.  4,  1392;  G,  377— An  act  granting  a pension  to 
Ellen  Carpenter, 

27  St.  804;  Aug.  5,  1892;  O,  303’ — An  act  granting  a pension  to 
w,  W.  Harilee. 

27  St.  804  ; Aug.  5,  1892 ; G,  394 — An  act  granting  a pension  to 
John  A.  Dean. 

27  St.  810 ; Dee.  19, 1892 ; O,  5— An  act  granting  a pension  to  Ten* 
doy,  chief  of  the  Bannocks,  Shoshones,  and  Sheepeaters  tribe 
of  Indians, 

27  St,  817  ; Feb.  11,  1893;  C.  87— An  act  granting  a pension  to 
Abraham  B,  Simmons,  of  Captain  Thomas  Tripp’s  company, 
in  Colonel  Brisbane'*  regiment,  South  Carolina  Volunteers, 
In  tlio  Florida  Indian  war. 

27  St.  817;  Feb.  11,  1S93;  C.  88— An  act  to  pension  Susan  S, 
Murpliy. 

27  St.  824;  Feb.  15,  1893;  C.  134 — An  act  granting  a pension  to 
Jesse  Cleavelmul, 

27  St.  831 ; Mar,  8,  1893;  C.  233 — An  net  for  the  relief  of  Louis  G. 
Sanderson,  of  Craighead  County,  Arkansas, 

27  St.  902;  Apr,  IS,  1892— Convention— Great  Britain. 

28  STAT. 

28  St.  3;  Oct  20,  1893;  G.  5— An  Act  Granting  settlers  on  certain 

lands  in  Oklahoma  Territory  the  right  to  commute  their 
homestead  entries,  and  for  other  purposes,10 

28  St,  4 ; Nov,  1,  1803  ; C.  7 — An  Act  To  amend  section  six  of  the 
act  approved  March  3, 1891,  entitled  “An  act  to  repeal  timber 
culture  laws,  and  for  other  purposes.1’ 11 

2S  St.  5 ; Nov,  3,  1893 ; C.  10 — An  Act  To  provide  for  the  time  and 
place  of  holding  the  terms  of  the  United  States  circuit  and 
district  courts  in  the  State  of  South  Dakota. 

2$  St,  9 ; Nov.  3,  1893;  G,  16 — An  Act  To  regulate  the  fees  of  the 
clerk  of  the  United  States  Court  for  the  Indian  Territory. 

28  St  12;  Oct  14,  1893 ; J.  Res.  No.  9— Joint  Resolution  Author- 
izing the  State  of  Wisconsin  to  place  in  Statuary  Hall  at 
the  Capitol  the  statue  of  Pore  Marquette. 

28  St.  16 ; Dee,  21,  1893 ; G.  3 — An  Act  Making  appropriations  to 
supply  further  urgent  deficiencies  in  the  appropriations  for 
the  fiscal  year  ending  June  30,  1894,  and  for  prior  years,  and 
for  other  purposes. 

2S  St  22  j Dec.  21,  3893  ; O.  9 — An  Act  To  grant  the  right  of  way 
to  the  Kansas,  Oklahoma  Central  and  Southwestern  By.  Co. 
through  the  Indian  Territory  and  Oklahoma  Territory,  and 
for  other  purposes.1* 


>*St 7.  26  St.  989.  B.  28  St.  870. 

41  Ag.  20  St.  1090, 

12  S/?.  i St,  137,  A.  20  St.  529  ; 20  St,  S44, 


28  St,  27  ; Jau.  22,  1894;  G.  14— An  Act  To  extend  the  time  for  Un- 
coils traction  of  the  railway  of  the  Choctaw  Coal  and  By. 
Co,13 

28  St.  37  ; Feb.  9,  1894  ; G-  26 — An  Act  Extending  the  time  Ml  owed 
the  Umatilla  Irrigation  Co.  for  the  construction  of  its  ditch 
across  the  Umatilla  Indian  Reservation,  in  the  State  of 
Oregon.14 

28  St,  41 ; Mar.  12*  1894  ; O,  37 — An  Act  Making  appropriations  to 
supply  further  urgent  deficiencies  in  the  appropriations  for 
the  fiscal  year  ending  June  30,  1894,  and  for  prior  years*  and 
for  other  purposes, 

2S  Stat-  47  ; Mar.  29,  l£94  ; C.  49— An  Act  To  regulate  the  making 
of  property  returns  by  officers  of  the  Government,  See.  1-3J 
U,  S,  G.  89;  Sec.  2-31  U,  S,  C.  90;  Sec.  3-31  U.  S.  C,  91 ; Sec, 
4-31  U.  S.  C.  92, 

28  St  58 ; Apr.  21,  1894 ; C.  61— An  Act  To  provide  for  further 
urgent  deficiencies  In  the  appropriations  for  the  service  of 
the  Government  for  the  fiscal  year  ending  June  30*  1S04. 
and  for  other  purposes. 

28  St,  71 ; May  4*  1894  ; G,  68— An  Act  To  ratify  the  reservation  of 
certain  lands  made  for  the  benefit  of  Oklahoma  Territory, 
and  for  other  purposes. 

28  St,  72 : May  7*  1S94 ; G,  69 — An  Act  To  authorize  the  recon- 
struction of  a bridge  across  the  Niobrara  River  near  the 
village  of  Niobrara,  Nebraska,  and  making  an  appropriation 
therefor. 

28  St.  84;  May  30*  1894;  C,  86— An  Aet  To  amend  an  Act  entitled 
uAn  Act  to  provide  for  the  sale  of  the  remainder  of  the  reser- 
vation of  the  Confederated  Otoe  and  Mlssouria  Indians  in 
the  States  of  Nebraska  and  Kansas,  and  for  other  purposes. M 
approved  March  3,  1881.“ 

28  St,  86;  June  6,  1894;  O.  93 — An  Act  Defining  and  permanently 
fixing  the  northern  boundary  line  of  the  Warm  Spring  Indian 
Reservation*  in  the  State  of  Oregon.16 

28  St,  86;  June  6,  1894  ; 0,  94 — An  Act  To  extend  and  amend  an 
Act  entitled  “An  Act  to  authorize  the  Kansas  and  Arkansas 
Valley  Railway  to  construct  and  operate  additional  lines  of 
railway  through  the  Indian  Territory,  and  for  oilier  pur- 
poses,” approved  February  24,  1891.37 

28  St.  87 ; June  6*  1894;  C,  95 — An  Act  Granting  the  right  of  way 
to  the  Albany  and  Astoria  R.  Co.  through  the  Grand  Ronde 
Indian  Reservation*  in  the  State  of  Oregon, 

28  St.  95 ; June  27*  1894;  O,  117 — An  Act  Granting  to  the  Eastern 
Nebraska  and  Gulf  Ry,  Co,  right  of  way  through  the  Omaha 
and  Winnebago  Indian  reservations*  in  the  State  of  Ne- 
braska,” 

28  St.  99;  July  6,  1894;  G.  125— An  Act  Granting  to  the  Brainerd 
and  Northern  Minnesota  Ry.  Co.  a right  of  way  through  tlie 
Leech  Lake  Indian  Reservation  in  the  State  of  Minnesota. 

28  St.  103;  July  16,  1894;  C.  136 — An  Act  To  authorize  the  con- 
struction of  a wagon  and  foot  bridge  across  the  South,  or 
Main*  Canadian  River  at  or  near  the  town  of  Noble,  in 
Oklahoma  Territory. 

28  St,  107 ; July  16*  1894 ; O.  138— An  Act  To  enable  the  people  of 
Utah  to  form  a constitution  and  State  government,  and  to  be 
admitted  into  the  Union  on  an  equal  footing  with  the  original 
States,10 

28  St.  112;  July  18,  1894;  0,  140— An  Act  Granting  to  the  Saint 
Paul,  Minneapolis  and  Manitoba  Ry,  Go.  the  right  of  way 
through  the  White  Earth,  Leech  Lake,  Chippewa,  and  Fond 
du  Lae  Indian  reservations  in  the  State  of  Minnesota.20 

28  St.  113;  July  18,  1894;  G.  141— An  Act  Making  appropriations 
for  the  payment  of  invalid  and  other  pensions  of  the  United 
States  for  the  fiscal  year  ending  June  30,  1895,  and  for  other 
purposes, 

28  St.  118;  July  23,  1894  ; 0,  152— An  Act  Granting  to  the  Co- 
lumbia Irrigation  Company  a right  of  way  through  the 
Yakima  Indian  Reservation*  in  Washington.31 

28  St.  162 ; July  31.  1894 ; C.  174 — An  Act  Making  appropriations 
for  the  legislative,  executive,  and  judicial  expenses  of  the 
Government  for  the  fiscal  year  ending  June  SO,  1895,  and  for 
other  purposes.  Sec.  8.  p,  205—25  U.  S.  G.  96  (IS  St.  450, 


n&t 7.  1 St.  137;  25  St,  38;  25  St.  668.  Aff . 26  St.  765,  Cited;  Choc^ 
taw.  0 Ind.  T.  515 : Choctaw.  O,  & G.  B.  R„  256  U.  S,  531 ; XL  S.  ex  rel. 
Search,  S Okla,  404. 

23  St.  340.  Aff.  26  St.  745, 

7.  21  St.  380. 

4<  Sg.  12  St.  063  ; 26  St.  355.  S'.  46  St.  1033. 

^Bff.  1 St.  137.  Ag.  26  St,  783. 

18  A.  29  St.  512. 

&B.  47  St.  1418,  Cited;  Cramer,  261  TT,  S.  219. 

®ST.  29  St.  092. 

S . 29  St.  S21  ; 80  St.  571. 


28  St,  162-2S  St.  041 
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28 

28 

28 

28 


RGH  7' 42  St  24.  sec.  804)  Sri*  I-Iislurlciil  Ncitc  25  l\  S.  (\  A. 
<KS:  Bee.  4.  p.  200—25  U,  S.  C.  !>7  (T.)  St.  1 US),  hoc,  3;  34  St, 
328;  42  St,  24,  see.  301)  ; Hee.  7,  pa  200 — 25  U,  8,  G.  00  (Set* 
hcc.  3 re  above). 

Hi,  215;  Aug.  1,  1804;  <2  170 — An  Art  to  regulate  enlistments 
in  the  Army  of  the  United  States.- 
Ht,  220;  Aug.  4,  180-1 ; C.  215 — An  Art  To  grant  to  lilt?  Arkansas, 
Texas  anti  Mexican  Ueuiral  Hy.  Go.  si  right  of  way  through 
the  1 1 id iii li  Territory,  mid  for  other  purposes.® 

St  233  * Aug.  ll.  1804 ; G.  228— A h Act  Making  appropriations 
for  the  support  of  the  Army  for  the  lineal  year  ending  June 
30,  1805,  ami  for  other  purposes.** 

Bt.  203;  Aug.  8,  1804;  C,  230— Ail  Act  To  require  railroad  com* 
pin  lies  operating  railroads  in  tlu«  Territories  over  a right  of 
way  granted  by  the  Government  to  establish  stations  and 
depots  at  all  town  sites  on  the  lines  of  said  roads  established 
by  the  interior  Department. 

St.  270;  Aug,  11,  1804;  G.  255 — An  Act  Extending  the  time  id 
payment  to  purchasers  of  lands  of  the  Omaha  tribe  of  In- 
aiany  in  Nebraska,  and  for  other  purposes,*" 

St.  286 ; Aug,  15,  1894;  C,  200— An  Act  Making  appropriations 
for  current  and  contingent  expenses  of  tile  Indian  Depart- 
ment and  fulfilling  treaty  stipulations  with  various  Indian 
tribes  for  the  fiscal  year  ending  June  30,  1895,  and  for  other 
riurpOKPS-”  Sec.  1.  i>-  305—25  IT.  S.  C.  345  <31  St.  760,  see.  J S 
30  St  3167,  see.  291),  tISCA  Historical  Note;  This  section 
(345)  was  derived  from  sec,  instant  act,  as  amended  by  31 
St  700  set*.  1,  entitled,  “Ail  Act  Amending  the  Act  of  August 
15  1894,  entitled  ‘An  Act.’”  ete5  The  derivative  section,  as 
originallv  enacted,  did  not  contain  the  provision  in  paren- 
thesis, now  found  in  the  code  section,  the  amendment  con- 
sisting In  inserting  this  provision.  In  the  Code  section  the 
word  '‘district”  was  substituted  wherever  the  word  ‘’circuit 
was  found  in  the  original  derivative  section  because  of  the 
abolition  of  the  circuit  courts  ami  the  transfer  of  thou- 
jurisdiction  to  the  district  courts  by  86  St,  1167,  and  the 
words  in  the  code  section  “held  Aug.  15.  1804“  just  before 
the  words  “bv  cither  of  the  Five  Civilized  Tribes  were  sub- 
stituted for  the  words  “now  held”  in  the  original  derivative 
h potion  Sec  3,  p 805—25  U.  S.  C.  402 : 3‘  Sec.  1,  p.  311—20 
U s G ‘>81  ; Sec.  4—25  IJ.  S.  C,  99;  Sec.  30  25  U.  S,  C.  44 
(See  25  U.  8.  C.  472)  ; See,  11-23  U.  S.  C.  2S6  (28  St,  900, 

sec.  1).  , . , . 

; St  372-  Aug  38  3894 ; C.  301 — An  Act  Making  a ppropr unions 
for  sundry  civil  expenses  of  the  Government  for  the  fiscal 
year  ending  June  80,  1895,  and  for  other  purposes. 
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28  Ht  424;  Aug.  23.  1894;  C,  307— An  Act  Making  appropriations 
to  supply  delieieiicies  in  the  appropriations  for  tiie  fiscal 
year  ending  June  30.  1894,  and  for  prior  years,  and  for 
other  priiposes.^  , 

2S  St.  4^:  Aug.  23,  1894;  G.  311— An  Act  Granting  to  the 
Northern  Mississippi  Ity.  Co,  right  of  way  through  certain 
Indian  reservations  in  Minnesota. 

28  St.  51)2 ; Aug.  24.  1804;  C.  330— -An  Act  To  nuthorize  pur- 
chasers of  the  property  and  franchises  of  the  Choctaw  Coal 
and  Ity.  Co.  to  organize  a corporation  and  to  confer  upon 
the  same  ail  the  powers,  privileges,  and  franchises  vested  in 

that  company.*0  _ . A ..  _ . 

2S  St  564  ; Aug.  27,  1894  ; G.  342—  An  Act  Granting  to  the  puliuli 
and  Winnipeg  It.  Co.  a right  of  way  through  the  Chippewa 
and  White  Earth  Indian  reservations  in  the  State  of  Min- 

nesotn.  , 

28  St.  505:  Aug,  27,  1894;  O.  343— Ail  Act  To  amend  an  Act  en- 
titled “An  Act  to  amend  an  Act  entitled  ‘An  Act  granting 
the  right  of  way  to  the  Hutchison  and  Southern  R.  Co. 
through  the  Indian  Territory.’”31  . . , 

28  Bt.  507  ; Aug.  27,  1894  ; C,  346 — Ail  Act  Authorizing  the  issue  ot 
a patent  to  the  Presbyterian  Hoard  of  Home  Missions  for 
certain  lands  on  the  Omaha  Indian  reservation  for  school 
purposes.  _ , , ..  . ^ 

28  St.  509;  Aug.  27,  m94 ; C.  349— An  Act.  To  reduce  taxation,  to 
provide  revenue  for  the  Government,  and  for  oilier  purposes. 
23  St.  576  ; Dee.  19,  1893  ; J.  Res.  No.  5— Joint  Resolution  For  the 
protection  of  those  parties  who  have  heretofore  been  allowed 
to  make  entries  for  lands  within  the  former  Mille  Lae  Indian 
Reservation  In  Minnesota.33 

og  st.  579;  Mar.  31,  1894;  J,  Res.  No,  16— Joint  Resolution  Au- 
thorizing and  directing  the  Secretary  of  the  Treasury  to 
receive  at  the  sub-treasury  in  the  city  of  New  Ym-lc  from 
K,  t.  Wilson  and  Company,  or  assigns,  the  money  amounting 
to  $6,740(000,  to  be  paid  to  the  Cherokee  Nation,  and  to  place 
the  same  to  the  credit  of  the  Cherokee  Nation,^ 

28  St.  080:  Apr.  2,  1894;  J.  Res.  No.  17— Joint  Resolution  Author- 
izing the  Secretary  of  the  Interior  to  cause  the  settlement,  of 
the  accounts  of  Special  Agents  Moore  and  Woodson,  under 
the  treaty  of  1854T  with  the  Delaware  Indians,  and  so  forth. 
28  St,  689;  Aug,  6,  1894;  J.  Res.  No.  42 — Joint  Resolution  Au- 
thorizing proper  officers  of  the  Treasury  Department  to  ex- 
amine and  certify  claims  in  favor  of  certain  counties  in 

Arizona.35  T , ri  , . ~ 

28  St.  592;  Aug.  28,  1894;  J.  Res,  No,  53- — Joint  Resolution  To 
change  the  initials  of  a name  in  the  Indian  appropriation 

28  St/594  ; Dec.  13, 1894  ; G.  3— An  Act  To  provide  for  the  location 
and  satisfaction  of  outstanding  military  bounty  land  war- 
rants and  certificates  of  location  under  section  three  of  the 
Act.  approved  June  2,  1858^ 

28  St.  635 ; Jan.  21,  1S95;  G.  37— An  Act  To  permit  the  use  of  tlm 
right  of  way  through  the  public  lands  for  tramroruls,  canals, 
and  reservoirs,  and  for  other  pllrposes.’^,  43  U.  S.  G.  956. 

28  St.  641;  Jon.  26,  1895;  O,  50— An  Act  Authorizing  the  Secre- 
tary of  the  Interior  to  correct  errors  where  double  allot- 
ments of  land  have  erroneously  been  made  to  an  Indian,  to 
correct  errors  in  patents,  and  for  other  purposes.  2n 
TJ.  S~.  C.  343  (S3  St.  297).  U.  S.  C.  A.  Historical  Note:  The 
derivative  act  originally  contained  the  provisions  set  forth 
in  the  Code  section  down  to  and  including  the  words  ought 
to  be  canceled  for  error  in  the  issue  thereof,”  followed  by  a 
clause,  “or  for  the  best  interests  of  the  Indian”  and  the 
further  clause  set  forth  here,  “and,  if  possession  of  the  orig= 
inal  patent  cannot  be  obtained,  such  cancellation  shall  he 
effective  if  made  upon  the  records  of  the  General  Lana 


3 QSff,  26  Bt,  851.  So  28  St.  876;  30  Sh  62;  43  Bt .390  ; 52  Bt , 2*JL 
Rp.  45  St.  980.  dial;  21  Op.  A.  G.  131  • Hanks.  3 Ind,  a 415  ^ |Ic- 
Colhim,  33  _C.  CIS.  409;  Pnm-To-Pee,  1ST  U,  S.  371,  V.  U.  v.  wriy  t, 

mJh5a  S(?°st  640  A 20  St.  98.  Bp.  31  St.  52,  Cited:  Choctaw, 
O.  & G.  It.  rtV,  256  U,  8.  531;  Choctaw,  6 Xnd.  T.  515;  U.  S,  ex  lei. 
Search,  S Okla.' 404  on  «= 

Sg.  1 St.  137.  Af/.  27  St.  2.  A.  29  St.  702. 

32  Sg  25  St.  642.  Cited:  Mills  Lac,  46  C.  Gls,  424. 
sa  Bg\  27  8f.  640. 

iU  10  St.  1048.  1069.  10R2.  __  inr 

o Si:sU  IV.  IT  IV  605*;  10  St  377I  ; 20  St.  *007 ! 

27S2'(&-4'7V‘  82  P.  2d  7J«  : 

Aug," '27,  1924. 


o 

ERIC 


54.0 


ANNOTATED  TABLE  OF  STATUTES  AND  TREATIES 


28  St.  641-28  St.  1034 


Ofilee,”  ending  with  a provision,  ‘‘and  no  proclamation  shall 
he  necessary  to  open  the  lands  so  allotted  to  settlement.1’ 
The  amendment  by  said  act  of  1904  consisted  in  omitting 
said  clause,  “or  for  the  best  interests  of  the  Indian,”  in 
changing  said  last  clause  to  rend,  “and  no  proclamation  shall 
be  necessary  to  open  to  settlement  the  lands  to  which  such 
an  erroneous  allotment  patent  has  been  canceled,  provided 
such  lands  would  otherwise  be  subject  to  entry”  and  in 
adding  the  two  provisos,  to  read  substantially  as  set  forth 
here. 

28  St.  0;i3;  Feb,  12,  1S95;  C.  Si — -An  Act  Granting  right  of  way 
to  the  Forest  City  arid  Sioux  City  1C  Co.  thruugh  the  Sioux 
Indian  Reservation.59 

28  St.  654 ; Feb.  12,  lt89o ; C.  S3=An  Act  Making  appropriations 
for  the  support  of  the  Army  for  the  fiscal  year  ending  June 
30,  1806,  and  for  other  purposes. 

28  St,  0G5,  Feb.  18,  1805;  C.  95— An  Act  Granting  to  the  Gila 
Valley,  Globe  and  Northern  R.  Go.  a right  of  way  through 
the  San  Carlos  Indian  Reservation  in  tlie  Territory  of 
Arizona.40 

2S  St,  6(7;  Feb.  20,  1895;  C=  113 — An  Aet  To  disapprove  the 
treaty  heretofore  made  with  the  Southern  Ute  Indians  to  be 
removed  to  the  Territory  of  Utah,  and  providing  for  settling 
them  clown  in  severalty  where  they  may  so  elect  and  arc 
Qualified,  and  to  settle  all  those  not  electing  to  take  lands 
iu  severalty  on  the  west  forty  miles  of  present  reservation 
and  in  portions  of  New  Mexico,  and  for  other  purposes,  and 
to  carry  out  the  provisions  of  the  treaty  with  said  Indians 
June  15,  1S30.41 

28  St.  0(9;  Feb,  20,  18Do ; G,  114=— An  Act  For  the  relief  of  certain 
Winnebago  Indians  in  Minnesota.42 

28  St.  0U3 ; Mar,  1,  1805;  C,  145— An  Act  To  provide  for  the  ap^ 
pointnient  of  additional  judges  of  the  United  States  court  in 
the  Indian  Territory,  and  for  other  purposes,43  Sec.  8—25 
U,  S.  0.  241a. 

2b  St.  1 08 , Mar.  2,  1895;  0-  lOl'-^An  Act  Making  appropriations 
for  the  payment  of  invalid  and  other  pensions  of  the  United 
States  for  the  fiscal  year  ending  June  30,  1896,  and  for  other 
purposes, 

2S  St.  744;  Mar.  2,  1SQ5;  O,  175— An  Act  To  amend  see.  9 of  an 
Act  entitled  “An  Act  to  authorize  the  Kansas  City,  Pittsburg 
and  Gulf  R,  Co,  to  construct  and  operate  a railroad,  tele- 
graph, and  telephone  line  through  the  Indian  Territory,  and 
for  other  purposes.4* 

2S  St,  164;  Mar.  2,  1S95 ; C.  177— An  Act  Making  appropriations 
for  tlie  legislative,  executive,  and  judicial  expenses  of  the 
Government  for  the  fiscal  year  ending  June  30,  1806,  and 
for  other  purposes.45 

28  St,  843  ; Mar,  2,  1895 ; G,  1ST — An  Act  Making  appropriations 
to  supply  deficiencies  in  the  appropriations  for  the  fiscal 
year  ending  June  30,  1895,  and  for  prior  years,  and  for  other 
purposes, 

23  St,  S76;  Mar,  2,  1895;  O,  188= — An  Act  Making  appropriations 
for  current  and  contingent  expenses  of  the  Indian  Depart- 


ment and  fulfilling  treaty  stipulations  with  various  Indian 
tribes  for  the  fiscal  year  ending  June  30,  1800,  and  for  other 
purposes.47  See.  1,  p,  006—25  U.  S,  C,  286  (28  St,  313,  m.. 
11)  * 43  U.  S,  C,  SOU,  Also  see  Historical  Note  25  U.  S.  C,  A. 
395,  28  St,  910;  Mar,  2,  1S95;  C,  18U— An  Act  Milking  appro- 
priations for  sundry  civil  expenses  of  the  Government  fur 
the  fiscal  year  ending  June  30,  1890,  and  for  other  purposes,4- 

2S  St.  906;  Mar.  2,  1893;  O,  195— An  Act  To  provide  fur  the 
salaries  of  the  judges  and  other  oflieors  of  the  United  States 
court  in  Jhe  Indian  Territory. 

28  St,  970*  Feb.  20,  3895;  J.  lies.  No,  16— Joint  Resolution  To 
confirm  the  enlargement  of  the  Hod  Cliff  Indian  Reservation 
in  the  State  of  Wisconsin,  made  in  1863,  and  for  the  allot- 
ment of  same” 

28  St*  974;  Mar.  2,  1890;  J.  Res.  No,  27— Joint  Resolution  Con- 
tinuing the  present  officers  of  the  courts  in  tlie  Indian  Terri- 
tory until  the  bill  for  the  reorganization  of  the  judiciary 
of  that  Territory  which  has  passed  both  Houses  of  Con- 
gress and  awaits  the  signature  of  the  President  of  the  United 
States  becomes  a law. 

28  St.  987 ; June  20,  1894  * C,  112— An  Act  For  the  relief  of  the 
heirs  of  Edward  Morrison  and  Nellie  Morrison,  now 
deceased.60 

2S  St,  90S;  Aug,  4,  1891 ; C,  223 — An  Act  For  the  relief  of 
Benjamin  F,  Poteet, 

28  St,  100 1 ; Aug.  11,  1S94 ; 0-  276 — An  Aet  For  the  relief  of 
Waiter  S,  McLeod. 

2g  St.  1009;  Aug.  15,  1894;  G,  297— An  Act  To  enable  the  Secre- 
tary of  the  Interior  to  pay  John  T,  Heard  for  professional 
services  rendered  the  “Old  Settlers”  or  Western  Cherokee 
Indians  out  of  t he  funds  of  said  Indians. 

28  St.  1013 ; Aug.  23,  1894;  C.  326— An  Act  For  the  relief  of 
Henry  W.  Lee. 

28  St.  1013 ; Aug.  24,  1894  ■ G,  331'— An  Act  Grant  ing  a pension 
to  Jesse  Davenport,  of  Company  A,  Second  Regiment  Oregon 
Mounted  Volunteers,  in  Oregon  Indian  wars  of  1855  and 
1S56, 

28  St.  1015;  Aug.  24,  1004;  C,  337 — An  Act  Granting  a pension 
to  Adaline  J.  Props. 

2S  St.  1018 ; Aug.  4,  1894 ; J,  Res.  No,  41 — Joint  Resolution  Au- 
thorizing the  Secretary  of  the  Interior  to  approve  a certain 
lease  made  in  Polk  Countv,  Minnesota,61 

28  St.  1025;  Jan,  22,  1805;  C.  41— An  Act  To  pension  Willis 
Man  a sco. 

23  St  3029;  Feb,  8,  1805;  C.  69— An  Act  For  the  relief  of  John 
J,  Patman, 

28  St.  1030;  Feb.  8,  1895;  C,  72— An  Act  To  Increase  the  pension 
of  Pickens  T,  Reynolds,  of  Ilnll  County,  Georgia. 

2S  St.  1030 ; Feb.  8,  1895 ; C,  74 — An  Act  Granting  a pension  to 
Rosanna  Cobb,  widow  of  Edmond  Cobb,  deceased,  fate  of  Sac 
and  Fox  war. 

28  St,  1031 ; Feb,  12,  1805  * C,  85- — An  Aet  For  tlie  relief  of 
William  T.  Holman. 

2S  St.  1034;  Feb,  21,  1805;  C,  122- An  Aet  To  pension  Mary  it. 
Williams. 
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752;  9 St.  35,  842,  850.  904:  10  St.  050.  1071,  1079;  11  St  614  700 

702,  720,  744:  12  St.  628,  981,  1173;  13  St.  675;  14  St.  650'  757 

787:  15  St.  515,  584,  590.  590,  6 22,  637.  638,  051,  0fi7  67G  ■ 16  St 
40,  355,  720  ; 17  St.  333  sec.  1 : 19  St.  254.  256,  287 ; 22  St.  43,  003’; 

23  St.  70;  24  St.  388,  389:  25  St.  114.  645,  08S,  750,  S94  ; 20  St  35^. 

050,  756,  794,  1026,  1028,  1033,  1030,  1037  : 27  St  137,  130  260 
624,  030,  041,  740;  28  St.  3,  301,  307,  308,  450,  8.  29  St  321  : 30 
St,  62,  1362 ; 31  St,  1010.  1093 ; 32  St.  245.  982  ■ 83  St.  CIO  j 34  St 

325  ■ 48  St.  390,  1313.  Rp.  30  St,  855,  A 41  St.  1225.  Cited:  20 

Op.  A.  G.  239  ; 34  Op,  A.  G.  439 ; 3 L.  D.  Memo,  388 ; 3 L,  D.  Memo 
430  ; Op.  SOL,  M.  12740,  Oct.  S,  1924;  Memo.  Snl.  OF,,  Fob  7 1034  ; 
25  B,  JL>,  304  : Cherokee,  85  C.  Cls,  70  : Chi[ders.  270  IJ.  S.  555  : Creek 
63  C,  Cls.  270:  Eagle-Picker.  28  F,  2d  472*  Ewert,  259  Ti  s iiJ0  * 
Gpodrum,  162  Fed.  817 : Hajlam.  49  F.  2d  10.1 ; In  ro  Land  of  Five 
lOo^Fed^  811  ; In^  re  T^kihTuc-Ka-Chee,  9S  Fed.  420 ; Jaybird.  271 

187 

. „ _ Fox 

220  U,  S.  481  ; SehowBon,  8l  C,  Cls,  102 ; Sisseton,  42  C.  Cls;  416 ; 
Smith.  270  U.  S.  456;  Smith.  87  C.  Cls.  119:  U.  S.  v.  Abrams,  194 
Fed.  82:  U.  S.  v.  Clinr-taw,  179  TJ,  S,  494;  TT,  S,  v,  Moore  884  Fed 
86;  U.  S.  v.  Noble,  237  U,  S.  74;  U,  S.  v.  Reynolds,  280  U.“g.  104;’ 
U.  S.  ▼.RWidelL  181  Fed.  887;  U.  S,  y.  Sisseton,  208  IT.  S.  Ml;  U.  S. 
px  rel  west,  205  U,  S.  SO;  Williams,  16  Okla.  104;  Wbitebird  40 
F.  2d  479. 

48  RTW*  27  St.  045,  8.  29  St,  321;  30  St.  62.  f»7l.  024  ; 31  St  *21 

1058*  32  St,  245,  082;  43  St.  1313.  Cited : Cherokee.  187  TT.  S.'294; 
Cherokee,  ; JL  S . 108 1:  Dick,  G Ind.  T,  85;  Tourneycake,  31  C.  Cls. 
14?9:QKl?ne£l154i1nn  Fed‘  653  5 Ij°we'  223  TL  S-  65  ? Nunn,  210  Fed,  330, 

^17-  26  St,  989.  1022. 

® Cited:  Jones,  175  U.  S.  1. 
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28  St.  1041 ; Mar.  2,  1895;  G.  209— An  Act  To  pension  David  II. 
Sox  ton  fur  services  in  Oregon  Indian  wars. 

28  St.  1042;  Mar.  2,  1895 : C,  211— An  Act  to  pension  Mary  E. 
Hamilton,  widow  of  David  Hamilton,  soldier  in  Indian  war 
of  381  a 

28  St.  3044;  Mar.  2,  1895;  C.  220— An  Act  Granting  a pension  to 
James  Jones. 

28  St.  1044;  Mar.  2,  1805;  €.  221— An  Act  Granting  a pension 
to  Alexander  M.  Langhlin. 

28  St.  1045 ; Mar.  2,  1805 ; C.  227— An  Act  To  grant  a pension  to 
Mrs,  Mary  Button*  of  Arkansas,  widow  of  Asa  Button, 
deceased. 

28  St.  1047;  Mar.  2.  1895;  0,  234 — An  Act  Granting  an  increase 
of  pension  to  Thomas  M.  Chill. 


29  ST  A T. 

29  St.  0;  Feb  S,  1SA6;  C.  14— An  Act  To  extend  the  jurisdiction 
of  the  United  States  circuit  court  of  appeals,  eighth  circuit, 
over  certain  suits  now  pending  therein  on  appeal  and  writ 
of  error  from  the  United  States  court  in  the  Indian 
Territory.®3  . 

20  St.  6;  Feb,  13,  1896;  C.  19— An  Act  To  amend  an  Act  entitled 
“An  Act  to  authorize  the  Kansas  City,  Pittsburg  and  Gulf 
Rail  road  Company  to  construct  and  operate  a railroad,  tele- 
graph, and  telephone  line  through  the  Indian  Territory, 
and  for  other  purposes,”  approved  February  27,  1893. ' 

29  St  0 ; Feb.  20,  1896 ; G,  24 — An  Act  To  extend  the  mineral- 
land  laws  of  the  United  States  to  lands  embraced  in  the 
north  half  of  the  Colville  Indian  Reservation.-4 

29  St.  10 ; Feb.  20, 1896 ; C.  26— An  Act  To  amend  section  twenty- 
one  of  an  Act  entitled  “An  Act  to  divide  a portion  of  the 
reservation  of  the  Sioux  Nation  of  Indians  in  Dakota  into 
separate  reservations,  and  to  secure  the  relinquishment  of 
the  Indian  title  to  the  remainder,  and  for  other  purposes,” 
approved  March  2,  1889,® 

29  St  12;  Feb.  24,  1808;  G.  29— An  Act  Granting  to  the  Bra i nerd 
and  Northern  Minnesota  Ky,  Co,  a right  of  way  through 
the  Leech  Lake  Indian  Reservation  and  Chippewa  Indian 
Reservation,  in  Minnesota, 

20  St.  13  ; Feb,  24,  1806 ; O,  30— An  Act  To  authorize  the  Arkansas 
and  Choctaw  Ry,  Go,  to  construct  and  operate  a railway 
through  the  Choctaw  Nation,  in  the  Indian  Territory,  and 
for  other  purposes,05 

29  St.  18;  Feb.  26,  1896;  0.  31— An  Act  Granting  leave  of  absence 
for  one  year  to  homestead  settlers  upon  the  Yankton  Indian 
Reservation,  in  the  State  of  South  Dakota,  and  for  other 
purposes. 

29  St.  17;  Feb.  26.  1896;  C*  32™An  Act  To  amend  an  Act  en- 
titled “An  Act  for  the  relief  and  civilization  of  the  Chippewa 
Indians  In  the  State  of  Minnesota,”  m 

29  St.  17;  Feb.  26,  1896;  O*  33 — An  Act  Making  appropriations 
to  supply  urgent  deficiencies  in  the  appropriations  for  the 
fiscal  year  ending  June  30,  1896,  and  for  prior  years,  and 
for  other  purposes.68  . . 

29  St,  40;  Mar.  2,  1896;  C-  38— An  Act  To  grant  the  Fort  Smith 
and  Western  Coal  R.  Co,  a right  of  way  through  the  Indian 
Territory,  and  for  other  purposes.60 

29  St.  44 ; Mar.  4,  1890;  G,  41 — An  Act  To  amend  an  Act  entitled 
“An  Act  to  grant  to  the  Gainesville,  McAlester  and  St  Louis 
R.  Co.  a right  of  way  through  the  Indian  Territory.” 60 

29  St  44 ; Mar.  8,  1896 ; O’  42— An  Act  Granting  to  the  Columbia 
and  Red  Mountain  Ry,  Co.  a right  of  way  through  the 
Colville  Indian  Reservation,  in  the  State  of  Washington, 
and  for  other  purposes.01  . 

29  St.  45;  Mar.  6,  1896;  C.  40 — An  Act  Making  appropriations 
for  the  payment  of  invalid  and  other  pensions  of  the  United 
States  for  the  fiscal  5,ear  ending  June  30,  1897,  and  for  other 
purposes.  38  U.  S.  C.  323, 

29  St  60 ; Mar.  16,  1806;  G,  59— An  Act  Making  appropriations 
for  the  support  of  the  Army  for  the  fiscal  year  ending  June 
30,  1897. 


Cited / McFaddcn,  87  Fed.  154;  U,  S.  v. 


63  Sg.  28  St.  693, 

™Ag.  27  St,  487,  sec.  i. 

27  St,  64,  sec.  6. 

Pelican,  232  U.  S.  442.  _ 

&Ag.  25  St,  807,  see,  21, 

Eg.  1 Si  . 137.  r 

2 M:  H StSS**  26  612  ; 27  St,  638  ; 29  St.  17,  e 32,  & 29  St.  321. 

30  St,  433.  c.  001,  Cited:  Northern,  227  U,  S-  355. 

27  St,  524,  eec,  1.  2,  0.  Eg.  27  St.  524,  see,  9.  A.  30  St.  715. 

Hi  Sg . 18  St.  482.  Cited : U.  S.  V.  Ferry  Co,,  24  F.  Supp.  399. 


29  St  09;  Mar.  IS,  1896;  C.  60— An  Act  To  authorize  tlie  St, 
Louis  and  Oklahoma  City  R.  Co,  to  construct  and  operate 
a railway  through  the  Indian  and  Oklahoma  Territories, 
and  for  other  purposes, 

29  St,  77;  Mar.  28,  1890*  O-  7C — An  Act  To  authorize  the  Kansas 
City,  Fort  Scott  and  Memphis  R.  Co.  to  extend  its  line  of 
railroad  into  the  Indian  Territory,  and  for  other  purposes, 

29  St.  80;  Mar.  30,  1896;  C,  S2 — An  Act  Authorizing  the  St. 
Louis,  Oklahoma  and  Southern  Ry.  Co.  to  construct  and 
operate  a railway  through  the  Indian  Territory  and  Okla- 
homa Territory,  and  for  other  purposes.02 

29  St,  84;  Mar,  31,  1896;  C.  85 — An  Act  Providing  for  disposal 
of  lands  Bung  within  the  Fort  Klamath  Hay  Reservation, 
not  included  in  the  Klamath  Indian  Reservation,  in  Oregon. 

29  St.  87;  Apr,  6,  1896;  G,  93— An  Act  Authorizing  the  Arkansas 
Northwestern  Ry,  Co.  to  construct  and  operate  a railway 
through  the  Indian  Territory,  and  for  other  purposes/4 

29  St.  92;  Apr.  14,  1896;  C.  100 — An  Act  Grunting  to  the  Duluth 
and  North  Dakota  K,  Co,  right  of  way  through  certain 
Indian  reservations  in  the  State  of  Minnesota.*4 

29  St,  93  ; Apr.  14,  1890;  C.  101 — An  Act  To  amend  an  Act  to 
authorize  the  lute  voce  aulc  Ry,  Co.  to  construct  and  operate 
railway,  telegraph,  and  telephone  Hues  through  thu  Indian 
Territory.® 

20  St.  90  ; Apr.  IS,  1S96;  G,  10S— An  Act  Granting  to  the  Atchison 
and  Nebraska  R.  Co,  and  the  Chicago,  Burlington  and 
Quincy  R,  Co.,  its  lessee  in  perpetuity*  the  right  of  way 
over  a part  of  the  Sue  and  Fox  and  Iowa  Indian  Reservation 
in  the  States  of  Kansas  and  Nebraska. 

29  St.  08 ; Apr,  24,  1896 ; G.  122— An  Act  To  amend  an  Act  ap- 
proved August  24,  1894,  entitled  “An  Act  to  authorize  pur- 
chasers of  the  property  and  franchises  of  the  Choctaw  Coal 
and  Ry.  Co.  to  organize  a corporation  and  to  confer  upon 
the  same  all  the  powers,  privileges,  and  franchises  vested 
in  that  company.” 00 

29  St,  109;  Apr."  25,  1806;  C;  141— An  Act  To  grant  to  railroad 
companies  in  Indian  Territory  additional  powers  to  secure 
depot  grounds, 

29  St,  117;  May  13,  1896;  C.  175 — An  Act  Making  provision  for 
the  deportation  of  refuge#  Canadian  Grce  Indians  from  the 
State  of  Montana  and  their  delivery  to  the  Canadian 
authorities. 

29  St,  128;  May  21,  1896;  C.  213 — An  Act  To  amend  an  Act 
entitled  “An  Act  to  authorize  the  Denison  and  Northern 
Ry.  Go.  to  construct  and  operate  a railway  through  the 
Indian  Territory,  and  for  other  purposes,”  07 

29  St,  136;  May  25,  1896;  C,  242— An  Act  Making  it  unlawful  to 
shoot  at  or  into  any  railway  locomotive  or  ear,  or  at  any 
person  thereon,  or  to  throw  any  rock  or  other  missile  at 
or  into  any  locomotive  or  car  in  the  Indian  Territory,  and 
for  other  purposes. 

29  St,  140 ; May  28,  1896 ; G.  2D2 — An  Act  Making  appropriations 
for  the  legislative,  executive,  and  judicial  expenses  of  the 
Government  for  the  fiscal  year  ending  June  30,  1897,  and 
for  other  purposes.08 

29  St.  202 ; June  8,  1896 ; G.  314 — An  Act  Making  appropriations 
for  the  construction,  repair,  and  preservation  of  certain 
public  works  on  rivers  and  harbors,  and  for  other  purposes. 

29  St,  245  ; June  3,  1898 ; O,  316— An  Act  For  the  relief  of  settlers 
on  the  Northern  Pacific  Railroad  indemnity  lands.60 

29  St.  267;  June  8,  1896;  G.  378— An  Act  Making  appropriations 
to  supply  deficiencies  in  the  appropriations  for  the  fiscal  year 
ending  June  30,  1896,  and  for  prior  years,  and  for  other 
purposes.50 


«3A,  30  St.  836. 

® A.  SO  St,  905- 

« Cited:  Chippewa,  SO  C.  Cls,  410, 

^ Ag . 27  St,  747,  see,  1,  2,  6.  Sg,  27  St  750  ^ ^ „ 

28  St,  502,  sec.  4,  Rp,  SI  St,  52.  Cited • Choctaw,  O,  & 0.  R, 

Co.  6 InU-  T.  515  t Choctaw.  206  U.  S.  531. 
jo  Ag.  27  St.  330,  sec.  2,  6,  8. 

»a  A.  20  §ts  538. 

“ff  IS  It.  708 ; 26  St.  82,  sec.  25.  858;  27  St.  84,  84X ; 28  St,  308, 
sec,  f.  ' Cited, • Memo.  Ind.  Off,,  Mar.  13,  1833.  „ „„  „ , , , ,,, 

11  Eo  1 St,  DID;  4 St.  442'  7 St.  36,  46.  5l,  69,  84.  85.  99,  114,  105, 

179  185,  212,  213/236.  242,  287.  290.  31T,  3lS  32G,  821,  349,  352. 
4^5  540  041  545.  590;  9 St.  85.  842,  g54,  855,  904;  10  St.  107L 
1079  > St?  614,  700  701.  702.  729.  744  ; 12  ’St.  028,  981,  1040.  1173  ; 
13  St.  675/  14  St.  650.  757.  777.  787 ; 15  St  515  584  590,  596.  621. 
822  637,  638,  651.  657,  676;  16  St,  40,  355.  720  ; l9  &t.  254,  256  ; 

2*  St  43  * 23  St.  79:  24  St.  38S  ; 25  St.  114,  123,  642,  645,  688  800, 

894  1005  • 26  St,  756,  1028,  1033.  1037  ; 27  St.  1§9,  633,  645  ; 23  St. 
lie'  301,  677,  876,  894,  908/939;  29  St.  23.  A.  40  St.  561;  48  St,  984, 
Jto  'SB  St.  lb88.  30  St,  62.  405,  571,  924;  31  St.  221.  280,  672, 

lOiof  1058  ; 32  St,  245,  641,  982 ; 33  St.  189.  352,  1048 ; 34  St.  325  ; 
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29  St.  321-30  SL  62 


St.  321  * Juno  ID.  1800:  (1,  398— An  Act  Making  appropriations 
lor  currant  and  contingent  expenses  of  the  Indian  Depart- 
ment find  fulfilling  treaty  stipulations  with  various  Indian 
tribes  for  tile  fiscal  year  ending  June  30f  1897,  and  for  other 
purposes/1  Hoc.  1,  p,  336— 25  U.  S,  G.  117.  USCA  Historical 
Note:  By  the  Act  of  Mar.  2,  1SD5,  s.  il,  2S  St.  1SS,  the  Seero= 
tary  Of  the  Interior  was  authorized  to  detail  an  officer  from 
his  department  or  appoint  a special  agent  to  superintend 
and  inspect  payments  or  disbursements  of  moneys  to  Indians 
individually.  This  was  repealed  by  Act  of  Apr.  21,  1001 
s,  9,  35  St,  218.  The  Act  of  June  28,  1S0&  s.  19,  30  St.  m2. 
contained  the  following  provision : “Sec.  19.  That  no  pay- 
ment of  any  moneys  on  any  account  whatever  shall  hereafter 
he  made  by  the  United  States  to  any  of  the  tribal  govern- 
ments or  to  any  officer  thereof  for  disbursement,  but  pay- 
ments of  nil  sums  to  members  of  said  tribes  shall  be  made 
under  direction  of  the  Secretary  of  the  Interior  by  an  officer 
appointed  by  him;  and  per  capita  payments  shall  he  made 
direct  to  each  individual  in  lawful  money  of  the  United 
States,  and  the  same  shall  not  bo  liable  to  the  payment  of 
any  previously  contracted  obligation.”  See  lf  p"  348 — 18 
U.  S.  C.  131 ; Sec,  lt  p.  348—25  U.  S.  C.  287. 

29  St.  413;  June  11,  1S96;  O.  420— An  Act  Making  appropriations 
for  sundry  civil  expenses  of  the  Government  for  the  fiscal 
year  ending  June  30,  1897,  and  for  other  purposes,75 

29  St  487 ; Jan.  15,  1897 ; 0,  29— An  Act  To  reduce  the  cases  in 
which  the  penalty  of  death  may  be  inflicted”  IS  U.  S.  C. 
54S, 

29  St,  493 ; Jan.  20,  1S97 ; 0,  70“An  Act  To  validate  the  appoint- 
merits,  acts,  and  services  of  certain  deputy  United  States 
marshals  in  the  Indian  Territory,  and  for  other  purposes. 

29  St.  502;  Jan.  29,  1897  ; 0,  10S — An  Act  To  authorize  the  Mus- 
kogee, Oklahoma  and  Western  R.  Go,  to  construct  and  oper- 
ate a line  of  railway  through  Oklahoma  and  the  Indian 
Territory,  and  for  other  purposes. 

29  St.  506 ; Jan.  30,  1897 ; C*  109 — An  Act  To  prohibit  the  snle 
of  intoxicating  drinks  to  Indians,  providing  penalties  there- 
for, and  for  Other  purposes.”  Sec.  1—25  U.  S.  C 241  (R  8 
sec.  2139;  See.  1,  19  St,  244;  27  St.  260). 73  See  Historical 
Note  25  U,  S,  C.  A,  241. 


29  Sf.  olO;  Feb.  3,  1897;  O.  136 — An  Act  Relating  to  mortgages 
in  I he  Jiidinu  Territory.70 

29  St.  512;  Fell.  6,  1897:  C.  170— An  Act  To  amend  an  Act  en- 
titled “An  Act  granting  to  the  Knsimi  Kcbrnsksi  and  Gulf 
Ry.  Co.  right  of  way  through  the  Omaha  and  Winnebago 
Indian  reservations,  in  the  State  of  Nebraska,”  bv  extending 
the  time  for  the  construction  of  said  railway.77 

29  St.  527 ; Feb,  15,  1897 ; C.  228- — An  Act  To  grant,  to  the  Hudson 
Reservoir  and  Omml  Co.  the  right  of  way  through  flic  Gila 
River  Indian  Reservation. 

29  St.  529;  Feb,  15,  3897 ; C.  230 — An  Act  To  extend  and  amend 
an  Act  entitled  “An  Act  to  grant  the  right  of  way  to  the 
Kansas,  Oklahoma  Central  and  Southwestern  Ry,  Co., 
through  the  Indian  Territory  anti  Oklahoma  Territory,  and 
for  other  purposes/'  approved  December  21,  18937s 

29  St,  538 ; Feb.  19,  1897;  C,  26F>— An  Act  Making  appropriations 
for  the  legislative,  executive,  and  judicial  expenses  of  the 
Government  for  the  fiscal  year  ending  June  30,  1898.  and 
for  other  purposes/” 

29  St.  592;  Feb.  23,  1897;  C.  308— An  Act  To  extend  the  time 
for  the  completion  of  the  Saint  Paul,  Minneapolis  and  Mani- 
toba Ry,  Go.  through  the  White  Earth,  Leech  Lake,  Chip- 
pewa, and  Fond  du  Lac  Indian  reservations  in  the  State 
of  Minnesota/9 

20  St.  609;  Mar.  2,  1S97 ; C.  362 — An  Act  Making  appropriation* 
for  the  support;  of  the  Army  for  the  fiscal  vonr  ending 
June  30,  1808/1  * 

29  St.  698 ; Jim,  30,  1S07 ; J.  Res,  No.  7— Joint  Resolution  Tn 
authorize  the  Secretary  of  the  Interior  to  use  Fort  Bid  well 
for  nn  Indian  training  school. 

29  St.  702;  Fell,  23,  1807 ; J,  Res,  No,  17 — Joint  Resolution  To 
amend  an  Act  granting  to  the  Duluth  and  Winnipeg  R.  Co. 


a right  of  way  through  the  Chippewa  and  White  Earth 

State  of  Minnesota/2 

-J)  St,  735;  Apr.  24,  1896:  O.  124*— An  Act  To  authorize  the 


Indian  reservations  in  the 


39  gt.  969 1 45  St.  6S4,_  Cited;  Cavell,  3 Oklii.  S,  B,  .7,  208*  25  Op. 

SblPbp^M’.  iuofDec.®',  li23:JSol0OpAMG2oVa12' 

ope;soi8:  »,b°«4TpfcSr^i  T«V 

8,  1934;  Memo.  T”'1  — * * - - 

Int.  to  Comp 


Memo.  Iml.  Off.,  Mar,  13,  1935 : Letter  from  Act.  ~ SpW  of 
r-n-roi00^  Gen.  Apr.  10,  1935  i Sol,  Op.  26103,  Oct,  8,  1930 *;  44 
L,  D.  531 ; Anslejv  ISO  U,  s.  253  ; Blackfert.  81  C.  Cls,  101 ; Rritish- 
“ TT  ~ ”’  76:  Che  ' 


American,  299  U.  S,  159  : Cherokee,  85  0,  Cls,  76:  Cherokee.  1,87  U ' 8 
294  : Choctaw  81  C.  Cl«  1 ; Choctaw.  83  C,  Cis,  140:  Crawford,  3 Ind 

T.  10:  Dick,  6 Ind.  T.  85*  Dukes.  5 Ind.  T 145;  Eagle-Pieher  28  F 

?T3  £ 7§Ja  F?lkf  t2?8™'1--  tT7;  Gavfleld-  231  s*  264;  Gar  Arid,  211 

U,  8.  249;  Henkel,  237  TJ,  K 45:  In  rn  Lelah-Puc^Ka-Chee,  98  Fed  429: 

Kemohah  38  F.  2d  Klmberlin.  3 Ind,  T.  16:  Klamath  86  C FIs 

614;  McMurray,  62  C.  Cls,  458;  MelCnJglU.  130  Fed,  659;  Mnlonn.  212 
Fed.  668  ; Mfidnwakaoton,  57  C.  Cls.  367  ; Mullen,  224  U.  8 448  * Nunn 
Slfl  Fed,  380  ; Fetors.  111  Fed.  244  ; Quick  Boar.  210  U S BO  ■ Sft"  ft 

Fox,  220  IT,  S,  481;  Seminole.  78  C,  CIs,  455;  Smith,  142  Fed  

Stephens,  174  U.  S.  445  : U.  S.  v.  Anderson  ^28  TT  S 52  * tl  ! 

Atkins,  260  U.  S,  220;  IJ,  g,  v.  Hayes/  20  F.  2d  873 ; V.  S v I 

167  Fed.  301;  1 7.  S.  v.  Noble.  237  TT(  S.  74:  IT.  R.  v.  Pearson ' 231.  ... 

270  ; TT.  S.  v.  Wataslie.  102  F,  2d  428;  U.  8.  v.  Wildcat,  244  U.  S.  Ui: 

C35  St*  M4:  305S t^69 erS’  2°?  U‘  S’  564  ; Wmton*  25%  U.  S.  373. " 
n Hff.  ' 23  St,  385,  sec,  9,  Cited ; Memo, 

A pa  pas,  233  TJ,  S,  587  ; Bailev,  47  F,  2d  702  l 

14  Aq.  4 St.  004  : 13  Sf.  29  ; l9  gf.  244,  Rpn.  27  Sf.  260.  Psf  39  St 
123  _:  40  St.  561  ’ 41  St,  3;  48  St.  927,  1240;  50  St.  S84  - 52  St.  690  I?p 
48  St.  396,  Cited-  Russell,  Ig  Yale  I*  J,  328:  25  Op.  A.  G.  416;  On 
bol..  M.  8800,  Nov.  1.  1922  ; Sol,  Letter.  Tilly  19,  1934  ; Op,  Sol.,  M. 
2914 f.  May  6.  1037  ; Browning,  6 F.  2d  801*  Buchanan,  15  F.  2d  406: 

Butterfield,  241  Fe  ’ * " - •"  “ ' - - " 

551;  Collins,  243 
Evans.  204  Fed,  ‘ 


Sol,  Off,,  Jail.  19, 
702 : Enpene  Sol  I^ou 


»1  I^oliie,  274 

Uh?%2v. 

S.  V,  Seneca, 


1037; 

274 

254 


200  ; Ex  p.  VUes, 


Secretary  of  the  Interior  to  settle  ilie  ehiims«  of  the  legal 
representatives  of  8,  W.  Marston,  Into  United  States  Indian 
agent  of  Union  Agones^  Indian  Territory,  for  services  nnd 
expenses. 

29  St,  736  ; May  30,  1806:  C,  288 — An  Act  For  the  Relief  of  Kate 
Eberlo,  nn  Indian  woman/3 

29  St.  748;  June  (j.  1S96*  C.  360— An  Act  Granting  n pension  to 
Cnrrle  H,  Greene, 

2D  St.  1 62 : Jnn.  IS,  3807 ; C.  Ifi — sAn  Act  To  grant  a pension  to 
Arinsteaci  M.  Rawlings,  of  Arkansas, 

2D  St.  768 
Mary 

2D  St.  769;  Jnn.  16,  1SD7 : C,  40— -An  Act  Granting 
to  Nancy  B,  Prince»  widow  of  Elbert  Prince, 

29  St,  788;  Fel),  4,  18G7 ; C.  1H7 — An  Act  Granting  a pension  In 
Silas  S,  White. 

— D St.  801;  Feb.  10,  189?  : C,  215- — An  Act  For  the  relief  of  Hiram 
T,  Gorum  and  Silag  W,  Davis,  of  Oregon. 

29  SL  804 ; Fob.  17,  18D7 ; C,  245 — All  Act  For  the  relief  of 
Silas  P,  Keller. 

29  Bt  S21;  Feb.  25,  1897;  C.  321— An 
Daniel  T.  Tollett. 


; Jan.  16,  189<  : C^48—An  Act  Granting  a pension  to 
Prince,  widow  of  Ellis  Prince. 


pension 


Act  For  the  relief  of 


495  * Edwards,  5 F.  2d  17  ; Elam,  7 F. 

Ex  p.  Dick,  141  Fed.  5 ; Ex  p.  Margfavrv 
TS  ^ rrtn  - r.  1 68  : Es  P*  W«M>.  225  IT'S.  663  * Farr4 

238  Fed  803 J ITallowelL  221  U.  8.  317;  In  re  Lincoln. 
202  V j Jpbnsnn*  234  u,  3.  422  : Joplin.  236  U.  S.  531  ; Katzon- 

^ey,or*^26  Fe4.  523 ; Kennedy,  205  U.  S.  344;  MeClintie.  283  Fed.  78J  ; 
McSpadden  224  Fed.  935;  Matter  of  Heff.  107  U.  S.  488 ; Morris* 
19  F,  2d  131;  Morgan,  224  Fed.  698;  Mnrrtetm,  6 F.  2d  809*  Morrinon 
Hi i * Jfo|!pr. , 10J,  Fed,  54:.  Mulligan,  120  Fed,  98;  Nelsun. 
JS/vf?  5|2/  Bent??A  W F-  2ri  9aj  S TLoyah  217  Fed,  146  : Salazar,  2B6 
fed.  541;  bchaan,  2J0  Fed.  853 ; Sharpe.  10  F,  2d  876;  Sbeeil.  226  Fed. 


7iSi.^.S;  r°'L  214;  U.  S,  V.  Healy, 


202  Fed.  340  : 

U.  S.  v.  Luther, 
v.  Miller.  105 
206  U.  S.  467 


30  STAT. 

30  St.  11;  June  4,  1807;  C.  2 — An  Act  Making  appropriations 
for  sundry  civil  expenses  of  the  Government  for  the  fiscal 
year  ending  Juno  30,  3898,  nnd  for  other  purposes/4 
30  St.  62;  June  7,  1897;  C.  8 — -An  Act  Making  appropriations 
for  the  current  and  contingent  expenses  of  the  Indian  De- 
partment and  for  fulfilling  treaty  stipulations  with  various 
Indian  tribes  for  the  fiscal  year  ending  June  30,  1808,  and 


v.  Sandoval.  231  TT.  R,  23;  tj,  8,  T Soldnnn.  246  IJ  S 
v.  Stpffeiq,  8 Ariz.  401;  U,  S.  v.  Sutton,  215  TT.  S 2f)i  : 
Bottles,  201  Frd.  263 ; U.  S.  v.  Weight,  229  TT,  S 2r,0  * 
~B±V”W-  240  F#,<L  191  : wrii?ht,  227  Fed.  S55~  ’ 
696,  Also  Roe  25  U,  S.  C.  “ 

44a  (48  St,  396). 

t.  95,  Cited;  McFadden,  2 Ind.  T,  260, 


: Bottles,  iroi 
101  Fed,  673; 


241a  <sec.  8,'  28  k 


I.  _ 28  22.  A.  30  St  844. 


82  Aq.  28  st.  nob , g 


M: 

U Nov,  12,  1935. 
ec.  5. 

71, 


S.  30  St.  844. 


30  Si.  62-30  St.  407 
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for  of  her  punHiMCH.*''5  Hoe,  1,  p.  79-^25  U.  R.  C,  278,  ( 39 
Hi.  SIRS,  hoc.  21).  l'S(  'A  Hint nrienl  Nolo.  A proviso  fol- 
lowing the  derivative  provision  1 n nor.  1,  30  St,  02*  which 
authorized  the  Secretary  of  the  Interim-  to  make  contrary 
with  schools  of  various  ileiinmi  nation*  for  the  education  or 
Indian  pupils  during  the  fiscal  year  1898,  hut  only  at  places 
when1  iionsociarinn  schools  could  not  be  provided,  wm* 
omitted  ns  temporary  merely,  A provision  of  Act  June  2J. 
1888,  s,  30,  25  Sint,  239,  Mint  ait  certain  schools,  at  which 
"church  organizations  arc  assisting  in  lie*  educational  work, 
the  (’hrisfinn  Bible  may  he  taught  in  the  native  language 
of  the  Indians,”  etc.,  may  he  regarded  as  superseded  by  a 
provision  that  the  Movernment  should,  as  early  ns  practi 
cable,  make  provision  for  the  education  of  Indian  children 
In  Government  schools,  made  by  Act  Mar,  2,  lS9o,S.  1*  2t, 
Rt,  004,  and  by  said  derivative 
visions  to  the  (’ode  section  were 
preprint  ion  net  of  June  1<>,  181)G, 

1,  p.  83—25  U,  S.  C.  274.  (See 
p,  no— 25  V.  8,  C.  ns  (see.  30,  37 
sec.  17,  40  St.  578;  45  St,  3307). 

[J,  S,  O.  A,  5 S.  See.  1,  p,  90 — 25  U.  R.  G,  184.  USCA  His- 
torical Note:  The  derivative  section  used  the  word  “here- 
fofore”  instead  of  the  words  of  Hie  Code  section  “prior  to 
June  7,  381)7.*'  See.  1,  p.  90—25  U.  H.  fT  107  (32  St.  404,  see. 
4).  USCA  Historical  Note:  Sec.  1,  30  St,  90  originally 
provided  with  reference  to  the  Chippewa  Indians  of  Min- 
nesota, that  the  Secretary  of  the  Interior  might  authorize 
thorn  to  ‘‘fell,  cut,  remove,  sell  or  otherwise  dispose  of  the 
dead  timber,  etc*.,  and  the  amendment  by  said  sec,  4 of 
32  St.  404,  consisted  In  repealing  so  much  of  tile  quoted 
phrase  as  authorized  the  sale  of  dead  timber,  standing  or 
fallen  under  regulations  prescribed  by  the  Secretary  of 
the  Interior,  USCA  Pocket  Supplement : 25  U.  S.  C,  197  was 
repealed  except  an  to  then  existing  contracts  by  32  St,  404. 
See  3 1 — ‘25  USCA  335  Historical  Note:  A provision  made 
by  Act  June  7,  1897,  see,  11?  30  St,  93,  “That  hereafter,  where 
funds  appropriated  in  specific  terms  for  particular  object 
arc  not  sutlicient  for  the  object  named,  any  other  appropria- 
tion general  in  its  terms,  which  otherwise  would  be  avail- 
able’may,  In  the  discretion  of  the  Secretary  of  the  Interior, 
be  used  to  accomplish  the  object  for  which  the  specific 
appropriation  was  made/’  was  repealed  by  Act  Mar.  3,  1911, 
see,  1,  36  St.  1002. 

30  St.  105 ; July  19,  1897 ; C,  9— An  Act  Making  appropriations 


provisions.  Similar  pro- 
liimlt*  by  the  Indian  up 
see.  1.  29  Stat.  345.  Sec. 
25  TJ,  S,  C.  472)  See.  1. 
St,  88 ; sec.  3 . 37  St,  521  • 
Roe  Historical  Note  25 


to  supply  deficiencies  in  flits  appropriations  for  the  fiscal 
year  ending  June  30.  1897,  and  for  prior  years,  and  lor 
other  purposes. **  , , 

30  Hr.  220 ; I >ee.  29,  3897:  C.  3— An  Act  Prohibiting  the  killing 
of  fur  seals  in  the  waters  of  the  North  Pacific  Ocean. 

30  St-  227*  Jan.  13,  1898;  C.  4— An  Act  To  amend  an  Act  grants 
ing  io  the?  Gila  Valley,  Globe  mul  Northern  By.  <Jo,  a right 
of  way  through  the  Han  Curios  Indian  Heservation,  m 
Arizona/* 

30  Hr.  234;  Jan.  27,  389S:  C,  30— An  Act  To  amend  sec,  2234  of 
the  Ite vised  Statutes/*  43  U.  S,  C,  72. 

30  St,  234;  Jan.  28,  3898;  C.  31— An  Act  Making  appropriations 
to  supply  urgent  deficiencies  in  the  appropriations  fur  the 
fiscal  year  ending  June  30,  1898,  and  for  prior  years,  and 
fur  other  purposes.1* 

30  St,  241;  Feb.  14,  1898;  U.  IS — An  Act  Authorizing  the  Mus- 
cogee Coni  and  By,  Co.  to  construct  and  operate  a railway 
through  the  Indian  Territory  mid  Oklahoma  Territory,  and 
for  other  purposes.1'1  . 4 

30  St.  277;  Mar,  15,  1893;  C.  68— An  Act  Making  appropriations 
for  the  legislative,  executive,  and  judicial  expenses  of  the 
Government  for  the  fiscal  year  ending  June  30,  1899,  and 
for  other  purposes.  . . 

30  St.  318;  Mar.  35,  3808;  C.  09= An  Act  Making  appropriations 
for  the  support  of  the  Army  for  the  fiscal  year  ending  June 
30,  3899/- 

30  St  327;  Mar.  17,  IHiiS;  C.  71— Au  Act  To  extend  the  time  for 
tins  construction  of  the  railway  of  the  Chicago,  ltock  Island 
and  Pacific  By.  Co,  through  the  India u Territory /‘‘ 

30  St  341;  Mar,  23,  1898;  O.  87 — All  Act  To  grant  ihe  right  of 
way  through  the  Indian  Territory  to  the  Denison,  Bonham 
and  New  Orleans  By,  Co,  for  the  purpose  of  constructing 
a railway,  and  for  other  purposes/" 

30  St  344;  Mar.  26,  1898;  C.  100— An  Act  Granting  the  right 
to  the  Omaha  Northern  By.  Co.  to  construct  a railway  across, 
and  establish  stations  on,  the  Omaha  and  Winnebago  reser- 
vations, in  the  Slate  of  Nebraska,  and  for  other  purposes, 

30  St.  345 ; Mar.  2D,  1S98 ; C.  102— An  Act  To  amend  an  Act 
entitled  “An  Act  to  authorize  the  Denison  and  Northern 
By.  Co,  to  construct  and  operate  a railway  through  the 
Indian  Territory,  and  for  other  purposes/’  * 

80  St.  347;  Mar.  30s  1898;  C.  104— An  Act  Authorizing  the  Ne- 
braska Kansas  and  Gulf  By.  Co.  to  construct  and  operate 
a railway  through  the  Indian  Territory,  and  for  other 

30  ST."  35 4§;e  Apr.  11,  1S9S  ; C,  120— An  Act  Extending  the  right 
of  commutation  to  certain  homestead  settlers  on  lands  in 
Oklahoma  Territory,  opened  to  settlement  under  the  provi- 
sions of  the  Act  entitled  “An  Act  to  ratify  and  confirm  the 
agreement  with  the  Kicknpoo  Indians  in  Oklahoma  Terri- 
tory, and  to  make  appropriations  for  carrying  the  same 

into  effect”™  . , 

m St.  361;  Apr.  22,  3898;  C.  1ST— An  Act  To  provide  for  tem- 
porarily increasing  the  military  establishment^  of  tlio  United 
States  in  time  of  war,  and  for  other  purposes. 

80  Ht  304;  Apr,  20,  1898;  C.  15)1—  An  Act  For  the  hotter  organi- 
zation of  the  line  of  the  Army  of  the  United  States, 

30  St  390 ; Mnv  4,  1S98;  0,  235= An  Act  Making  appropriations 
to  supply  deficiencies  in  the  appropriations  for  support  ot 
the  Army  for  the  fiscal  year  1S9S,  and  for  other  purposes. 

30  St.  309;  May  7,  1898;  O,  240— An  Act  To  amend  section  nine 
of  an  Act.  entitled  “An  Act  to  grant  tn  the  Arkansas,  Texas 
and  Mexican  Central  By.  Co.  n right  of  way  through  the 
Indian  Territory,  and  for  other  purposes/’  - 
30  Rt  407;  Mnv  14.  3898;  C.  298— An  Act  Authorizing  the 
Ca i nphel  1 -Lynch  Bridge  Company  to  construct  a bridge  across 

4 • 13  St.  2n  s m St.  244  : 26  St.  853;  28  St,  589. 
- -“■*  Cited  i MtM 


4 Sf.  564. 

t.  asm.  an  7 


D7  S 30  Kt.  84. 

. m 7, 

1S°-  mt-ik 


if,  48  st,  nsii 


[ticfsiwsi kslli toil,  57  r. 


*Ute,  45  C.  Cls, 


“ A <1.  28  St.  BOB.  BD6  #«, 

» A n.  18  St.  M I sec.  2. 

30,  2i_  St  190.  Cited:  th^,  «.»,  - 

S A°  W If:  Mo  ; SI  St  32  8.  30  St,  433. 

“ S07s1f'42lT 

^■-30St.772. 


ck.  ;t40.  w i.  iaa  c,  342,  2or>.  sec.  2. 


20  8t.  808, 
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f he  Arkansas  River  at  or  near  Webbers  Falls,  Indian 
Territory, 

30  St.  40U ; May  14,  ISOS:  a 200— An  Act  Extending  the  home- 
stead laws  and  providing  for  right  of  way  for  railroads  in 
the  District  of  Alaska,  and  for  other  purposes.3 4 5 * 

30  St,  417* * * *  May  17,  1S9S;  C.  340— An  Act  Declaring  the  Federal 
jail  at  the  city  of  Fort  Smith,  Arkansas,  a national  prison 
for  certain  purposes, 

30  St.  421 ; May  28,  1808 ; C,  307 — An  Act  To  amend  sections  ten 
and  thirteen  of  an  Act  entitled  “An  Act  to  provide  for  tem- 
porarily increasing  the  military  establishment  of  the  United 
States  in  time  of  war,  and  for  other  purposesi,!  approved 
April  22,  1898." 

30  St,  423;  June  1,  1806;  0.  360— An  Act  To  amend  “An  Act 
to  provide  the  times  and  places  for  holding  terms  of  the 
United  States  courts  in  the  States  of  Idaho  and  Wyoming,” 
approved  July  5.  1S92,  as  amended  by  the  amendatory  Act 
approved  November  3,  1893,® 

30  St  420 * June  4,  ISOS*  C,  376 — An  Act  For  the  appointment 
of  a commission  to  make  allotments  of  lands  in  severalty 
t o In  (lions  upon  the  Uintah  Indian  Reservation  in  Utah, 
and  to  obtain  the  cession  to  the  United  States  of  all  lands 
within  said  reservation  not  so  allotted, 

30  St.  430;  June  4,  JS9S;  C.  377 — An  Act  Granting  to  the  Wash- 
ington Improvement  and  Development  Company  a right  of 
way  through  the  Colville  Indian  Reservation,  In  the  State 
of  Washington® 

30  St  431;  June  4,  18DS;  O,  57S — -An  Act  Granting  additional 

- powers  to  railroad  companies  operating  lines  in  (he  Indian 
Territory. 

30  St.  433 ; June  7,  180S;  C.  391-^-An  Act  To  amend  section  eight 
of  the  Act  of  Congress  approved  March  2,  1893,  granting 
n right;  of  way  to  the  Fort  Smith  and  Western  Goal  R.  Co. 
through  the  Indian  Territory,  and  for  other  purposes.7 

30  Rt.  433  * June  7,  1898 ; G,  392— An  Act  To  suspend  the  opera- 
tion of  certain  provisions  of  law  relating  to  the  War  Depart- 
% rnont,  and  for  other  purposes.8 * * * * 

30  St.  437 ; June  8,  3898 : (\  395 — An  Act  Making  appropriations 
to  supply  urgent  deficiencies  in  the  appropriations  for  the 
support  of  the  Military  and  Naval  establishments  for  the 
fiscal  year  1308,  and  for  other  purposes,* 

30  Rt,  475 ; .Tune  15,  1898 ; O.  465— An  Act  Granting  to  the  Kettle 
River  Valley  Ry,  Co.  a right  of  way  through  the  north  half 
of  the  Colville  Indian  Reservation  in  the  State  of  Wash'- 
ingtonJ0 

30  St,  484;  June  21,  1898;  O.  489— An  Act  To  make  certain 
grants  of  land  to  the  Territory  of  New  Mexico,  and  for  other 
purposes. 

30  St,  492;  June  27,  1S9S;  G,  500— An  Act  To  authorize  the  Kan- 
sas, Oklahoma  and  Gulf  Ry,  Go,  to  construct  and  operate 
a railway  through  the  Chilocco  Indian  Reservation,  Terri- 
tory of  Oklahoma,  and  for  other  purposes, 

30  St,  493;  June  27,  1893;  0.  502— An  Act  To  authorize  the  Mis- 
souri, Kansas  and  Texas  Ry,  Go.  to  straighten  and  restore 
the  channel  of  the  South  Canadian  River,  in  the  Indian 
Territory,  at  the  crossing  of  said  railroad. 

30  St,  495 ; June  28,  1898 ; O,  517 — An  Act  For  the  protection  of 
the  people  of  the  Indian  Territory,  and  for  other  purposes,13 
Sec.  19,  p,  502— See  25  USCA  117  Historical  Note, 


^ Cited:  53  X.  D.  593;  Columbia.  161  Fort,  60;  Heckman,  110  Fed.  83; 
TT.  S.  v.  Berrigan.  2 Alaska  442  ; TJ,  S.  v.  Caflgow,  5 Alaska  125;  U,  S,  v, 
Lynch,  7 Alaska  568, 

*Ar?.  30  St.  301,  aee,  10,  13. 
fi  An.  27  8t.  72, 

•&U.  18  St.  482.  8.  37  St.  034. 

f A r?.  20  St,  40.  sec.  8. 

*Aff  30  St.  322.  A.  30  St.  1350. 

c r:  no  at  722 

*aB a.  18  Sf,  482,  Cited:  Cabell,  3 Gkla,  S.  E.  J,  208;  U.  3.  v.  Ferry. 

24  F.  Supp.  399  t U.  S.  v,  Pelican,  232  U,  S,  442. 

1*8(7.  7 St.  833  * 30  St,  974  t 14  St  769:  25  St.  783,  see.  15:  26  St. 
95  i 27  St  641;  29  St.  329.  SO  St,  770,  1074.  1214:  31  St.  7.  221. 
250.  848,  801.  1058;  32  St.  177.  245.  641.  716.  774;  33  St.  189,  571. 
1048-  34  St.  81.  325,  1015;  35  St.  444.  Cited:  Cabell,  3 Oklfl,  §,  B.  J, 
2Q3 : Krioger,  8 Geo,  Wash.  U,  Rev,  279;  23  Op,  A.  G.  214;  23  Op. 
A.  G.  214;  23  Op.  A,  G.  528:  24  Op.  A.  G-  689:  25  Op.  A.  G.  163; 

25  Op,  A.  G.  168 ; 25  Op.  A.  G.  460;  26  Op.  A.  G.  127;  26  Op.  A,  G, 

171:  26  Op,  A.  G,  340;  27  OpV  A.  G.  530 ; 29  Op,  A7  G.  131  ; 29  Op, 
A.  G.  231  ; 34  Op.  A.  G.  275:  1 L.  D.  Memo.  99;  3 h.  D.  Memo.  409; 
Memo.  Sot,.  Dec,  11,  1918:  Op.  Sol..  M.  7316.  Aur.  5,  1922;  M.  7316, 
May  28  1924;  M.  18772.  DeC,  24,  1920  : M,  22121,  Apr.  12,  1027:  M. 
□5*-00.  An?.  3 . 1929  ; Report  of  Status  of  Thietno  of  FojofiquR  Nov.  S.  1932  ; 
Sol.  Op.  M.  27759,  Jap,  22,  1935;  Sol.  Memo..  Mnv.  18  1036;  53  I.  D. 
502;  54  I.  D,  109;  54  I.  D,  297;  Adams,  165  Fed,  304;  Armstrong, 
195  Fed.  137:  Atoka.  3 Ind.  T.  189;  Atoka,  104  Fed.  471;  Ballinger, 

216  U,  S.  240;  Bartlett,  218  Fed,  380:  Barton,  4 Ind.  T.  260;  Boudinot, 

2 Inrt.  T.  107  ; Brought,  129  Fert.  192;  Brown,  44  C.  Cls.  283  ; Browning, 

0 F,  2 cl  801:  Bruner.  4 Ind,  T,  580 ; Buster.  135  Fed.  947;  Campbell, 

3 Inrt,  T.  462;  Campbell,  248  V.  S,  169;  Carpenter,  280  TJ,  S.  363; 


30  St,  544;  July  1,  1S9S;  C,  541— An  Act  To  establish  a uniform 
system  of  bankruptcy  throughout  the  United  St  at  os.  Roc*.  1, 
11  U.  8,  C.  1 ; Soc,  2,  11  U,  S,"  C.  11 ; See.  70,  11  U.  S.  C.  110, 

SO  St.  567 ; July  1,  1393 ; C.  542 — An  Act  To  ratify  the  Agreement 
between  the  Dawes  Commission  and  the  Seminole  Nation  of 
Indians.32 * 

30  St.  571;  July  1,  1S9S;  G,  545— An  Act  Making  appropriations 
for  the  current  and  contingent  expenses  of  the  Indian  De- 
partment and  for  fulfilling  treaty  stipulations  with  various 
Indian  tribes  for  the  fiscal  year  ending  June  30,  1590,  and 
for  other  purposes,13  Sec,  1,  p,  573—25  U,  S.  O,  27  (secs, 
4 & 12,  4 St  734,  737;  R.  S,  sec,  2062;  sec,  1,  27  Rt.  120). 
Sec.  1,  p.  595—25  U,  S.  C,  32.  See,  6,  p.  59C— 25  U,  S.  0, 
191  (36  St  861,  sec.  22) , gee.  7,  p.  506— 25  U.  S,  C.  136, 

30  St  507;  July  1,  1898;  O.  546 — An  Act  Making  appropriations 
for  sundry  civil  expenses  of  the  Government  for  the  fiscal 
year  ending  June  30,  1890,  and  for  other  purposes.” 

30  St,  652;  July  7*  ISOS;  O.  571— An  Act  Making  appropriations 
to  supply  deficiencies  in  the  appropriations  for  the  fiscal  year 
ending  June  30,  1898,  and  for  prior  years,  mid  for  other 
purposes,16 * * 19  See.  1 — 25  TJ.  S.  C.  100  (ID  Rt.  291,  gee.  1), 

30  St.  715;  July  7,  1808;  C,  574— An  Act  To  amend  an  Act 
entitled  ‘An  Act  to  amend  an  Act  to  grant  to  the  Gaines- 


Cnsteel,  4 Ind.  T.  1;  Cherokee,  203  TX  S,  76:  Cherokee,  1S7  TJ.  S.  294  ; 

Cherokee,  85  G,  CIr.  76;  Cherokee,  223  tj,  K.  108;  Chickasaw,  87  C,  CK 
91  • Chickasaw,  193  II,  S,  115  ; Choate,  224  IT.  R.  605 ; Choctaw:  81 
C,  Cls.  63:  Choctaw.  81  C,  Cls,  1 ; Choctaw,  S3  C.  Cls.  140:  Choctaw, 

6 Inrt.  T.  BIB;  Choctaw.  235  TJ.  8.  292:  Creek.  7S  C,  Cls.  474  : Crowell, 

4 Ind,  T.  30:  Daniels,  4 Ind,  T,  426;  Delaware.  103  TJ,  S,  127:  Denton. 

5 Inrt.  T.  396;  Dick,  6 Ind,  T,  80;  Dwiohoo,  4 Inrt,  T.  433;  Ellis, 
3 Inrt-  T.  656;  Ellis,  118  Fert.  430:  EnRleman,  4 Inrt.  T.  330:  FngiMi, 
224  TI,  8,  680;  Evans,  204  Fed,  361;  Ex  p.  Webh,  225  U.  §.  663;  Fink. 
248  TJ.  S,  390;  Fish.  02  F.  2d  044 ; Fleming.  215  TJ,  S.  5G  ; Ford,  260 
Fert.  657:  Frner.  125  Fed.  280;  Frame,  1S9  F<  1.  7S5 ; Garfield,  211 
TJ.  S.  204:  Garfield.  211  TJ.  S,  240  ; George,  4 'ml,  T,  61:  Gornmn- 
Ameriean.  5 Ind,  T,  703;  Gleason.  224  U,  S,_679:  i.lerm,  105  F,  2d  398; 
Hargrove,  3 Inrt.  T.  478;  Hargrove,  4 Ind.  T.  129:  ITargrove,  129  Fert. 
186;  Damage,  242  U.  S,  386:'  Harris,  7 Inrt,  T.  5H2  ; Harris,  360  Fert. 
109;  Hayes,  168  Fert,  221:  Heckman,  224  TJ.  S.  413;  Tlenny,  101  Fed. 
132 Hill,  242  TJ.  S.  301  ; Hoekett,  110  Fed.  910  : Hubbard,  5 lad.  T\  95; 
Ikftrd,  4 Int  T.  314;  In  re  Grayson,  3 Ind,  T.  497 ; In  re  Lands  of 
Five*  199  Fed,  811;  In  re  Potts  Guardianship,  7 Ind.  T.  50;  Town, 
217  Fed.  11;  Jefferson*  247  U.  S.  288;  Joiues,  4 Inrt,  T,  550*  Jonah, 
02  F,  2d  343;  Joplia,  236  tr.  S.  531;  Kansas.  80  C.  Cls.  204  - Kelly, 

7 Isd.  T.  541;  Kemohnh,  38  F.  2d  600:  Kfmberlin,  104  Fort.  053; 
Longest,  276  U.  S.  69;  Lowe,  223  TJ.  S.  95;  McAlester,  8 Ind,  T,  704; 
McBride.  140  Fed,  114  ; McCalib,  83  C.  Cls.  70  : iMcCuIlougli,  243  Fed. 
823*  McMurray,  62  C,  Cls,  458;  McNee,  253  Fed,  546*  Malone.  212 
Fed.  608;  Mandler,  49  F.  2d  201;  Mandler,  52  F.  2d  713;  Marlin.  270 
U.  S.  58  ; Matter  of  Hcff.  197  U.  S,  488;  Masey,  3 Ind,  T.  £43;  Moore, 
43  F.  2d  322;  Morris,  194  TJ.  3.  384;  Morrison,  0 F.  2d  8X1;  Mullen, 
024  TJ,  S.  448;  Nivens,  4 Ind.  T.  30:  Nuh«,  £16  Fed.  330:  Gwens,  5 Inrt. 
T,  275:  Persons.  40  G Cis,  411  ; Price,  5 Inrt.  T.  518:  Quigley,  3 Inrt. 
T.  265;  Ross,  227  TJ.  S.  530:  St,  Louis,  7 Ind,  T,  685 ; Saver.  7 Inrt. 
T,  075;  Schellenbargcr.  230  U.  S.  68 ; Bcminole,  78  C.  Cls.  455;  Shar* 
rock,  6 Ind.  T,  466  ; Southwestern,  3 Ind,  T.  223 : Southwestern.  185 
TJ,  S.  49D  : Stephens,  174  TJ,  S.  445;  Swinney,  5 Ind.  T.  12:  Tliomason, 

7 Ind,  T 1 ; Thompson,  4 Ind.  T.  412  ; Tiger.  4 F.  2d  714  ; Turner,  4 Ind, 

T,  606;  Tuttle  3 Ind.  T,  712;  Tynons  3 Ind.  rl\  340  ; TL  S.  v.  Atkins. 
260  B.  S-  220;  U.  S.  v.  Bd.  of  Cmn’re  of  McIntosh  Cty,.  284  Fed.  103; 

U.  S.  v.  Choctaw.  38  C.  Cis.  558:  U.  S.  v.  Dowdon,  220  Fed.  277; 

TJ.  8,  v.  Eastern.  0C  F.  2rt  028;  TJ,  S,  v,  Ferguson.  247  U,  S,  1?5:  U.  S, 
v.  Hnyes,  20  F,  2d  873  : TJ.  S,  v,  Lewis,  5 Ind.  T.  1 ; 17.  B,  v.  McMurrnyt 
181  Fed.  723;  U.  S.  v,  Mid-Continent,  07  F,  2d  37;  TJ.  8.  v,  M,  K.  & T. 
Iiv„  66  F.  2d  919;  TJ,  S.  v.  Rca-Rend,  171  Fed,  501;  V S.  v,  RichardK, 
27  F.  2d  284:  U.  v.  Seminole.  209  TJ.  S,  417;  U.  8,  v.  Smith,  286 
Fed.  740  ; TJ.  v.  Western,  226  Fed.  726  *,  TJ.  S.  v.  Wildcat,  244  TJ.  S. 
Ill  ; TI.  S,  v.  Wright.  58  F.  2d  300:  TT.  S.  ex  rcl,  McAlester,  277  Fed. 
573;  Vinson.  44  F,  2d  772;  W C.  Whitney,  166  Fed.  738:  Wallace, 
204  TJ,  S 415;  Ward,  203  TJ-  S.  17;  Washington,  235  TT.  S.  422;  Welty, 

231  Fed.  930:  Williams,  216  TJ.  S.  582 : Williams,  230  TJ,  S,  414; 

Williams,  4 Ind.  T,  587  ; Winton,  255  U.  S,  373  : Woodward,  238  TJ,  R,  284, 

^Rpa.  30  Bt.  62,  JS.  32  St.  982.  Cited:  S6  Op,  A,  G.  340;  34  Op. 
A.  G.  £75  ; 35  Op.  A.  G,  42l  : 53  I.  D.  502 ; Dulning.  224  U.  S,  471 ; 
Ex  p.  Wehb.  225  U.  S,  603;  Fish,  52  F.  2d  544;  Gnat.  224  TT.  S.  458; 
In  re  Grnvson,  3 Inrt,  T,  497:  In  re  Lands,  109  Fed,  811;  Moore, 

43  F.  2d  322  ; Seminole.  78  C,  Cls,  455 ; Tiger,  221  U.  8,  280  ; TJ,  S,  v. 

Bean,  253  Fed  1 ; U.  B.  v,  Bd,  of  Com’rs  of  McIntosh  Ctv,,  284  Fed. 

103:  TJ.  S-  v.  Seminole.  290  TT-  S-  417;  TT.  S,  v.  Smith,  206  Fert,  740: 

TJ.  S.  v,  Stigall,  226  Fed.  3 90  : TF.  S.  Exp.,  191  Fed.  673;  Vinson, 

44  F.  2d  772  ; "Woodward,  238  U.  S.  284. 

is  x gt.  019;  4 St.  442;  7 St.  30,  46,  51,  09.  86.  99,  114,  161, 
179  185  213  236,  242,  287,  296,  314,  320,  352.  425,  541,  545,  50fi ; 
9 St.  35,  842,  854,  855,  904 ; 10  St.  1071,  1079;  11  St.  614,  700, 

702.  729.  744.  628.  819,  981.  1173;  13  St,  843,  see,  2,  62R,  675; 

14  St.  650,  757,  787;  In  St.  515,  622,  638.  651,  070;  16  St.  40,  657, 

707,  720 ; 19  St,  254,  250,  287 ; 22  St.  43  : 23  St,  79 ; 24  St,  3S8. 

389;  25  St  645,  688,  87L  894;  28  St.  750,  851,  3028,  1033,  1037;  27 

St.  02,  139.' 645  : 28  St.  Il6,  939  ; 29  St.  341.  354,  8S2  ; 30  St,  6S,  80,  94, 
A.  80  St.  924;  36  St-  855.  S.  30  St.  924,  1214  ; 31  St  221:  32  St.  ©82; 
34  St.  325.  Cited:  Ansley.  180  U,  S.  253;  Farrell,  110  Fed.  942; 
Medawakanton,  57  0.  Cls,  357 ; Quick  Bear,  210  TT.  S,  50  ; Stephens, 
174  TJ,  S,  445  ; U.  S,  v,  Algoma.  305  U,  S,  410  ; U,  S,  v,  Candelaria, 
271  TJ.  S.  432  : TJ,  S-  v.  Ferry,  24  F.  Sunp.  399  TJ.  S.  v.  4 Bottles.  90 
Fed.  720;  U.  S.  v,  Hoyt,  167  Fed.  301;  U.  S,  v.  Pelican,  232  TJ,  S,  442; 
TJ.  S.  v,  Sandoval,  231  TT,  S,  28;  U.  S.  v.  Watashe.  102  F.  2d  42S; 
Wallace,  204  U.  S.  415;  Woodward,  238  TJ,  S.  284, 

**Sg.  11  St,  704.  Ea£7.  23  St.  24. 

19  At.  291;  25  St  643;  26  St.  §53;  30  St.  86.  S.  30  St,  772; 
32  St.  245.  1031. 
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vi He,  McAlester  and  St.  Louis  Ky.  Co.  a right  of  way  through 
iiio  Indian  Territory”  JC 

30  St.  745;  May  27,  ISOS;  J.  Hus.  No.  40— Joint  Resolution 
Declaring  the  lands  within  the  former  Mille  Lae  Indian 
Reservation,  in  Minnesota,  to  be  subject  to  entry  under  the 
land  laws  of  the  United  States.17 
an  St.  743;  June  2D,  1808;  J.  Res.  No.  HI— Joint  Resolution  To 
authorize  and  direct  the  Secretary  of  the  Treasury  to  refund 
nml  return  to  the  Chicago,  Milwaukee  and  St.  Paul  Ry.  Co. 
$1 5,335.76,  in  accordance  with  the  decision  of  the  Secretary 
of  the  Interior5  dated  March  3,  1808. 

30  St.  770;  Dee.  21.  ISOS;  C.  35— An  Act  Making  an  appro- 
priation to  execute  certain  provisions  of  the  Act  of  Congress 
for  the  protection  of  tire  people  of  the  Indian  Territory, 

30  St.  772;  Jan.  5,  1S99;  O-  41— An  Act  Making  appropriations 
10  supply  urgent  deficiencies  in  the  appropriations  for  the 
support  of  the  military  and  naval  establishments  for  the 
last  six  months  of  the  fiscal  year  ending  June  30,  1899,  and 
for  other  purposes.10  t „ 

30  St.  son ; Jail.  28,  3899 ; C.  65— An  Act  To  authorize  the  Arkansas 
and  Choctaw  Ry.  Co.  to  construct  and  operate  a railway 
through  the  Choctaw  and  Chickasaw  nations.  In  the  Indian 
Territory,  and  for  other  purposes,  . 

30  St.  810;  Feb.  4,  1899:  C.  88 — An  Act  To  authorize  the  Little 
River  Valley  Ry,  Co.  to  construct  and  operate  a railway 
through  the* Choctaw  and  Chickasaw  nations,  in  the  Indian 
Territory,  and  brunches  thereof,  and  for  other  purposes, 

20  St.  S34 ; Feb.  0,  1899;  C.  129 — All  Act  To  authorize  the  Mis= 
souri  and  Kansas  Telephone  Co,  to  construct  and  maintain 
linos  and  offices  for  general  business  purposes  in  the  Ponca, 
Otoe,  and  Missouvln  Reservation,  in  the  Territory  of 
Oklahoma. 

30  St.  330 ; Feb.  13.  1800;  C.  1553 — An  Act  To  amend  an  Act 
granting  lo  the  St.  Louis,  Oklahoma  and  Southern  Ry.  Co. 
a right  of  way  through  the  Indian  Territory  and  Oklahoma 
Territory,  and  for  other  purposes.21 
30  St  SI 4 5 Feb  21,  1S09 ; C,  ITS— An  Act  To  extend  and  amend 
the  provisions  of  an  Act  entitled  “An  Act  to  grant  the  right 
of  way  to  the  Kansas,  Oklahoma  Central  and  Southwestern 
Ry.  Co /through  the  Indian  Territory  and  Oklahoma  Terri- 
tory, and  for  other  purposes,”  approved  December  21,  1893, 
a u(l  also  to  extend  and  amend  the  provisions  of  a supple- 
mental Act  approved  Feb,  ID,  1S97,  entitled  “An  Act  to 
extend  and  amend  an  Act  entitled  -An  Act  to  grant  the 
right  of  way  to  the  Kansas,  Oklahoma  Central  and  South- 
western Ry.  Co.  through  the  Indian  Territory  and  Oklahoma 
Territory,  and  for  other  purposes.’  ” 32 
30  St.  846;  Feh.  24,  1899;  C,  187— An  Act  Making  appropria- 
tions for  the  legislative,  executive,  and  judicial  expenses  of 
the  Government  for  the  fiscal  year  ending  June  30,  1900, 
and  for  other  purposes. 

HU  St.  891;  Feb.  25.  1899;  0.  103— An  Act  To  amend  an  Act  to 
grant  to  the  Gainesville,  McAlester  and  St.  Louis  By.  Co. 
a right  of  wav  through  the  Indian  Territory.”  23 
80  St.  906 ; Feb-  26,  1809 ; C.  219— An  Act  Granting  to  tlie  Clear- 
water  Valley  R.  Co.  a right  of  way  through  the  Nez  Perces 
Indian  lauds  in  Idaho.31 

80  St.  909-  Fob,  28,  1899;  0,  222 — An  Act  Providing  for  the  sole 
of  the  surplus  lands  on  the  Pottawatomie  and  Kickapoo 
Indian  reservations  in  Kansas,  and  for  other  purposes. 

30  Si  . 912 ; Feb.  23,  1809 ; G.  225— An  Act  Authorizing  the  Sioux 
City  and  Omaha  Ry.  Co.  to  construct  and  operate  a railway 
through  the  Omaha  and  Winnebago  Reservation,  in  Thurston 
County,  Nebraska,  and  for  other  purposes. 

80  g't.  014;  Feb,  28,  1809;  O,  226— An  Act  To  amend  an  Act 
entitled  “An  Act  to  grant  the  right  of  way  through  the 
India n Territory  to  the  Denison,  Bonham  and  New  Orleans 
By.  Co,  for  the  purpose  of  constructing  a railway,  and  for 
other  purposes.”  approved  March  28,  1898,  and  to  vest  in 
The  Denison,  Bonham  and  Gulf  Ry.  Co.  all  the  rights, 
privileges,  and  franchises  therein  granted  to  said  first-named 
company.1 28 


ie  Bn  nH  St  44 

^ Sg.  sh  St.  1007=  8,  m St.  1048.  Cited:  Mille  Lac,  48  C.  Ola.  424; 

U.  S.  v,  Mille  Lac.  229  U,  S,  498. 

” an  St.  495. 

Sc-  30  St.  300  ; 30  St.  487.  606. 

23  tiff.  1 St.  137. 
z'Aft.  29  St.  80. 

tig,  1 St.  137  : 28  St.  22  ; 29  St,  529. 

"Sff.  27  St.  524,  sec.  9. 

s*  tig.  18  St.  482,  A.  32  St.  198. 

55  A.  32  St.  982. 

^Bg.  1 St.  137,  Af 7.  30  St.  341, 


o 
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30  St,  918;  Mar.  1,  1899;  C.  316— A11  Act  Granting  to  the  Clear- 
water Short  Line  Ry,  Co.  a right  of  way  through  the  Nez 
Perces  Indian  lands  in  Idaho.3' 

30  St.  924;  Mar.  1,  1S99 ; C.  324 — An  Act  Making  appropriations 
for  the  current  and  contingent  expenses  of  the  Indian  De- 
partment and  for  fulfilling  treaty  stipulations  with  various 
Indian  tribes  for  the  fiscal  year  ending  June  30,  1900,  and 
for  other  purposes.^  See.  1—25  U.  Q.  C.  86;  Sec.  8—25 
U.  S.  C.  116. 

30  St.  900;  Mur.  2,  1899;  C.  374 — An  Act  To  provide  for  the 
acquiring  of  rights  of  way  by  railroad  companies  through 
Indian  reservations.  Indian  lands,  and  Indian  allotments, 
•md  iii’  other  purposes,510  Sec.  1— 2b  U,  S.  C,  312  (sec,  23, 
32  Si.  50  sec-  16,  36  St.  859).  See  Historical  Note  2o 
USCA  312!  Sec.  2 — 25  U.  S.  O.  313  (34  St.  330).  See  His- 
torical Note  25  TJSCA  313,  Sec,  3—25  U.  S,  C,  314  (sec,  23,  32 
St,  50).  USG A Historical  Note:  Sec.  3,  SO  St  991,  as  origi- 
nally enacted  contained  a clause  giving  the  right  of  appeal, 
in  case  the  land  iu  question  was  the  Indian  Territory,  by 
original  petition  to  the  United  States  court  in  the  Indian 
Territory  sitting  at  the  place  nearest  and,  most  convenient 
to  the  property  sought  to  be  condemned.  This  clause  was 
omitted  in  the  Code  section  because  of  32  St.  50,  sec.  23 
which  repealed  30  St,  991,  sec.  3 so  far  as  it  applied  to  the 
Indian  Territory  and  Oklahoma  Territory,  In  the  Code 
section  the  word  “Oklahoma”  was  substituted  for  the 
words  “Indian  Territory’*  used  in  said  derivative  sec^ 
lion  because  of  the  admission  to  the  Union  of  Indian 
Territory  and  the  Territory  of  Oklahoma  as  the  state  of 
Oklahoma.  See  Historical  Note  under  sec,  312  of  title  25. 
gee,  4—25  U.  8.  G.  315,  See  Historical  Note  25,  USCA  312, 

Sec,  6-25  U,  S.  O,  316.  See  Historical  Note  25  USCA  812, 

See.  7 — 25  U.  S,  C.  317,  See  Historical  Note  25  USCA  312, 

gee.  S — 25  TJ,  S.  C,  318,  USCA  Historical  Note:  The  above 

cited  derivative  section  (818)  used  after  the  word  repeal, 
the  words  “this  act  or  any  portion  thereof.”  See  Historical 
Note  25  USCA  812, 

30  St.  095;  Mar,  2,  1800;  O.  3BO—An  Act  To  amend  an  Act 
entitled  “An  Act  authorizing  the  Arkansas  Northwestern 
Ry,  Co.  to  construct  and  operate  a railway  through  the 
Indian  Territory,  and  for  other  purposes”  and  extending 
the  time  for  constructing  and  operating  the  said  railway 
for  two  years  from  the  fifth  day  of  April,  1899, 30 

30  St.  1064;  Mar.  3,  1899;  O.  423— An  Act  Making  appropriation 
for  the  support  of  the  Regular  and  Volunteer  Army  for  the 
fiscal  year  ending  June  30,  1900. 

30  St.  1074 ; Mar,  3,  1899;  C.  424 — An  Act  Making  appropriations 
for  sundry  civil  expenses  of  the  Government  for  the  fiscal 
year  ending  June  30,  1900,  and  for  other  purposes,31 

30  St  1121 ; Mar,  3,  1899;  O,  425— An  Act  Making  appropriations 
for  the  construction,  repair,  and  preservation  of  certain 
public  works  on  rivers  and  harbors,  and  for  other  purposes. 

30  St.  1161;  Mar.  3,  1899;  O.  426— An  Act  For  tbe  allowance 
of  certain  claims  for  stores  and  supplies  reported  by  the 
Court  of  Claims  under  the  provisions  of  the  Act  approved 
Mar.  3,  1883,  and  commonly  known  as  the  Bowman  Act, 
and  for  other  purposes. 

30  St  1214 ; Mar.  8,  1899 ; G.  427— An  Act  Making  appropriations 
to  supply  deficiencies  in  the  appropriations  for  tbe  fiscal 
year  ending  June  30,  1899,  and  for  prior  years,  and  for 
other  purposes,33 

30  St,  1253;  Mar.  3,  1899  ; 0.  429— An  Act  To  define  and  punish 


V.  Bn.  is  st.  482. 


* To  sf  lb?L  1079J  littjtiL  700“ 702^7%  7i4:  li  ft.  628, 


Slid awakanton,  57  C.'  CI».  357 ; 'quick  fear .210  jL |. 00 U Stejet 
68  C.  CIS.  302 ; U,  B.  v.  Powers I,  805  V.  B.  6-7  ; Ute,  4o  C, . CIS.  440. 


is  St.  482.  A,  3 4 St,  325;  30  St.  855.  Bp,_  32  St,  43  i 48  St. 
1224  S 33  St,  70S,  1000;  35  St,  43,  70?  37  St,  634;  38  St.  Ill;  45 
St  442  'Cited:  Memo.  Sol.  Off,,  May  25,  19^3 ; 39  L,  D.  44;  Clarke,  8©  fc. 
2d  800 : U.  S.  v.  Ft.  Smith,  195  Fed.  211. 
so  Ag.  20  St.  87.  see,  8.  . 

« Sgf  25  St.  888,  896 ; 80  St-  495. 

3 Io,412BS  Btf '167,  Sg.  25  St.  642  ; 26  St.  8 S3  ; 30  St.  495,  576,  592. 
Cited:  Western  Cherokee,  82  C.  Cls-  568. 
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crimps  in  the  District,  of  Alaska  and  to  provide  a code  of 
criminal  procedure  for  said  (list riot.3* 

30  St.  iHnf);  Mar.  3,  1S99;  C.  436— An  Act  To  amend  an  Act 
mi  titled  -‘An  Act  ro  suspend  the  operation  of  certain  pro- 
visions of  law  relating  to  the  War  Deportment,  and  for 
other  purposes.1'  “ 

30  St,  3362;  Mur.  3,  1899;  C.  -450=-An  Act  To  ratify  agreements 
with  the  Indians  of  the  Lower  Brule  and  Rosebud  reserva- 
tions in  South  Dakota,  and  making  an  appropriation  to 
carry  the  same  into  effect,5" 

30  Si,  1368;  Mar.  3,  1899^0,  453 — An  Act  To  authorize  the  Port 
Smith  f i lid  Western  R.  Co.  to  construct  and  operate  a rail- 
way through  the  Choctaw  and  Creek  nations,  in  the  Indian 
Territory,  and  for  other  purposes.37 

30  St.  1398;  Mar.  5,  1898;  C-  48— An  Act  Granting  a pension 
to  Mrs.  Martha  Frank. 

80  St.  139S ; Mar.  5,  1898;  Ch,  44 — An  Act  Granting  a pension 
to  John  F.  Hathaway. 

30  St,  1-400;  Mar.  5.  1898;  C,  50— An  Act  Directing  the  issue 
of  a duplicate  of  lost  check,  drawn  by  Charles  E.  McClies- 
ney.  United  States  Indian  agent,  in  favor  of  C.  *1,  Holman 
and  Brother.** 

30  St.  1401;  Mar.  14,  1808;  G.  64“An  Act  Granting  an  increase 
of  pension  to  Esther  Wi Hiatus. 

30  St,  1406;  Mar.  23,  1808;  C.  96— An  Act  To  increase  the 
pension  of  Martha  S.  Hardee,  widow  of  W.  W,  Hadlee,  n 
soldier  in  the  Florida  war. 

30  St  1410;  Apr.  11,  1898;  G.  124 — An  Act  Granting  a pension 
to  Sarah  M,  Spyker. 

30  St,  1410;  Apr,  11,  1898;  O,  153 — An  Act  Granting  a pension 
to  Thomas  Lane.38 

30  St,  1416;  Apr.  11,  1808;  O,  155 — An  Act  Granting  pension 
to  R,  G,  English, 

30  St.  1420;  Apr,  15,  1898;  C,  176 — An  Act  Granting  an  increase 
of  pension  to  Daniel  J.  Smith. 

30  St.  1427;  Apr,  27,  1898*  C.  214 — An  Act  To  increase  the 
pension  of  John  0.  Wagoner. 

30  St,  1427;  Apr,  27,  1808;  C.  216 — An  Act  Granting  a pension 
to  Matthew  B.  Nnle. 

30  St.  1432;  May  7,  ISOS;  C.  254 — An  Act  Granting  a pension 
to  Francis  Shetais.  alias  Frank  Stay, 

30  St  1433;  May  7,  1898;  O.  262 — An  Act  To  grant  a pension 
to  Sarah  A,  Blazer, 

30  St.  1487;  May  7,  1898;  C.  2S1 — An  Act  Granting  a pension 
to  Daniel  J,  Melvin, 

30  St,  143S ; May  7,  1898 ; O,  285— An  Act  Granting  an  increase  of 
pension  to  Elizabeth  Rogers, 

30  St.  1441 ; May  14*  189b;  G,  309— An  Act  Granting  a pension  to 
'Ttawayaka,”  or  "One-finned  Jim." 

30  St,  1455;  June  8,  1898;  C,  412— An  Act  Granting  a pension  to 
Bettie  Gresham. 

30  St,  1457;  June  8,  1898;  C.  422— An  Act  Granting  a pension  to 
Mary  E.  Taylor. 

30  St,  1450 ; June  10,  1898 ; C,  434 — An  Act  Granting  a pension  to 
Philip  F,  Oiistleman,  of  Oregon. 

30  St,  1475 ; July  1,  1808;  C.  555— An  Act  Granting  an  Increase  of 
pension  to  William  Christenberry, 

30  St,  1484 ; July  7,  1898 ; O*  611— An  Act  Granting  u pension  to 
Henrietta  Fowler. 

30  St.  1486;  July  7,  1898;  G,  622 — An  Act  Granting  on  increase 
of  pension  to  Warren  W.  Morgan. 

30  St.  1499;  Dec,  20,  1898;  O.  12— An  Act  Granting  all  increase  of 
pension  to  Theodore  W.  Cobiu, 

30  St,  1001;  Dec.  20,  1898;  O,  20— An  Act  Granting  a pension  to 
A.  A,  Pinkston. 

30  St.  1512;  Feb,  4,  1899;  G.  100— An  Act:  Granting  an  increase  of 
pension  to  Alexander  Keen. 

30  St.  1517 ; Feb.  9,  1809 ; G.  131— An  Act  Granting  a pension  to 
Henry  Farmer. 

30  St,  1518  ; Feb,  9,  1899 ; G,  132— An  Act  Granting  an  increase  of 
pension  to  William  W.  Tumblin,  of  Bradford  County,  Florida. 

30  St,  1519;  Fob.  9,  1899;  C-  140— An  Act  Granting  a pension  to 
Martha  E,  Huddleston, 


6i&»9,  23  St.  24.  sec.  14.  A.  35  St.  600.  8.  35  St.  837.  Gitrd:  Op. 

Sol,.  Mt  29147,  May  0,  1937;  58  I.  D.  593;  Lott  205  Fed.  28  ; U.  S,  v, 
LyllCh,  7 Alaska  H6'K.  . 

“ Ag , 30  St.  318.  483.  ,4,  31  St.  32. 

^80.  25  St-  882,  see,  8;  28  St.  882#  rpC,  8,  Cited:  42  L.  D.  582; 
Drapeau,  195  Fed,  180;  Sully,  195  Fed,  flS  ; U.  8.  V.  Nice,  241  U.  S.  591. 
” 8g.  1 St.  137,  A,  31  St.  182.  Cited:  U.  S.  t.  Ft.  Smith,  195  Fed,  211. 
» 8ft.  17  St.  29.  sec.  1 ; 23  St.  300,  - - 

b8g,  27  HI.  281. 


30  St.  1519;  Feb.  9,  1S99;  C,  141— An  Act  To  pension  William 
Russell  for  services  in  Oregon  Indian  warn. 

30  St.  1521 ; Feb.  14,  1899  ; C,  156— An  Act  For  the  relief  of  Joseph 
Tousaint,  alias  Tousin, 

30  St,  1025;  Feb,  25.  1899;  C.  197— An  Act  Granting  a pension  to 
Isom  Gibson. 

30  St.  1546;  Feb.  28.  1S99 ; C.  311— An  Act  Granting  a pension  to 
Emily  McLain, 

30  St.  1546;  Feb,  28,  1899;  C,  312 — An  Act  Granting  a pension  to 
Judith  Doherty. 

30  St,  1563;  Mar.  3,  1899;  G,  520 — An  Act  Granting  a pension  to 
James  H,  Preston, 

30  St,  1573  ; Mar.  3, 1899 ; C.  560— An  Act  For  the  relief  of  End  or  a 
Hill. 

30  St,  1586;  Mar.  3,  1899;  C,  626— An  Act  Granting  an  increase  of 
pension  to  John  E.  Gullett, 

30  St,  1587 ; Mar.  3,  1899  ; U.  632— An  Act  Granting  an  increase  of 
pension  to  Andrew  J,  Taylor, 

30  Sf.  1805*  Feb,  9,  1899 — Con,  Res,  Report  Superintendent  of 
Indian  Schools. 


31  ST  A T. 

81  St.  7;  Feh.  9*  1900;  G,  14 — =Au  Act  Making  appropriations  to 
supply  urgent  deficiencies  in  the  appropriations  for  the  fiscal 
year  ending  June  30,  1900,  and  for  prior  years,  and  for 
other  purposes 

31  St,  32;  Feb.  24,  1900;  O.  24 — An  Act  To  amend  nn  Act  entitled 
"An  Act  to  amend  an  Act  to  suspend  the  operation  of  certain 
provisions  of  law  relating  to  the  War  Department,  and  for 
other  purposes,”  41 

31  St.  52;  Mar,  28,  1000:  C.  Ill— -All  Act  Enlarging  the  powers 
of  the  Choctaw,  Oklahoma  amt  Gulf  It,  Go,4* 

31  St,  69;  Apr,  4,  1900;  G,  150 — An  Act  Approving  n revision  ami 
adjustment  of  certain  sales  of  Otoe  and  Missouri!!  lands 
in  the  States  of  Nebraska  and  Kansas." 

31  St,  72*  Apr.  9,  1900;  C,  182— An  Act  To  settle  the  title  to  real 
estate  In  the  city  of  Saute  Fe,  New  Mexico, 

31  St.  86;  Apr.  17,  1900;  C,  102— An  Act  Making  appropriations 
for  the  legislative,  executive,  and  judicial  expenses  of  the 
Government  for  the  fiscal  year  ending  June  30,  1901,  and 
for  other  purposes.44 

31  St.  134;  Apr.  17,  1900;  G.  193— An  Act  Granting  the  right 
of  way  to  the  Minnesota  and  Manitoba  R.  Co,  across  the 
ceded  portion  of  the  Chippewa  (Red  Lake)  Indian  Reser- 
vation in  Minnesota,46 

31  St.  170;  May  7f  1900;  C.  3S4— - An  Act  For  the  appointment  of 
an  additional  United  States  commissioner  of  the  northern 
judicial  district  of  the  Indian  Territory. 

3L  St,  179;  May  17,  1900;  O.  479— An  Act  Providing  for  free 
homesteads  on  the  public  lands  for  actual  and  bona  fide 
settlers,  and  reserving  the  public  lands  for  that  purpose.40 
Sec,  1 — -25  U.  S.  C,  421,  (See  USCA  Historical  Note), 

31  St.  382;  May  24,  1900;  O.  546— An  Act  To  amend  section  eight 
of  the  Act  of  Congress  entitled  “An  Act  to  authorize  the 
Fort  Smith  and  Western  R,  Co,  to  construct  and  operate*  a 
railway  through  the  Choctaw  and  Creek  nations,  in  the  Indian 
Territory,  and  for  other  purpose®.11 47 

31  St.  205;  May  20,  1000;  C.  586— An  Act  Making  appropriation 
for  the  support  of  the  Regular  ntnl  Volunteer  Army  for  the 
fiscal  year  ending  June  30.  1001. 

31  St.  ^1 ; May  31,  1900 ; C,  598-^-Aii  Act  Making  appropriations 
for  the  current  and  contingent  expenses  of  the  Indian  De- 
partment and  for  fulfilling  treaty  stipulations  with  various 
Indian  tribes  for  the  fiscal  year  ending  June  30,  1901.  and 
for  other  purposes.48  gee.  1—25  U.  S.  C.  395.  ( See  USCA  Hi^ 
topical  Note)  (Also  see  25  U,  S,  C.  394) 


« Bff.  26  St.  853;  30  St.  92,  500.  8.  31  St-  1058;  33  St/Tfin.  Cited: 

Oneida,  39  C.  Oh.  116. 

"Ag.  30  St,  323,  1350. 

Rg.  28  St.  503,  sec.  4.  Ag.  29  St.  08.  Cited:  Choctnw,  256  U,  B. 

531. 

27  St.  568. 

**  Cited:  U.  S,  v.  Wildcat,  244  U.  g.  ill, 

« 8g.  IS  St,  482.  g.  35  St.  465. 
n8>  44  St.  161. 

**  At 1.  30  St.  1371. 

ASSg.  1 St.  619  ; 4 St.  442;  7 St.  30,  46,  51.  69.  85.  99.  114,  161. 
170.  1.85,  213,  236,  242.  287.  296.  314.  320,  302.  425.  541.  546,  506; 
0 St,  35.  842.  855.  904;  10  St.  1071.  1079;  11  St.  614.  700.  702.  720, 
744;  12  St.  628,  081,  1173;  13  St-  675;  14  St,  75 6,  757,  787;  15  St, 
515  510.  622.  637,  652.  650,  670;  10  St,  40,  355,  720;  17  St.  150; 
in  Sh  254.  256.  287;  22  St,  43;  24  St.  388 : 25  St.  645.  688  r 26  St. 
753,  SHI.  1U28,  1033.  1037;  27  SF  inn.  045:  28  S<.  286,  295  223. 
030;  2D  St.  341.  304  ; 30  Si.  72.  70,  S7.  04,  500.  505.  513,  596.  94 1. 
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31  Hta  250*  June  2,  1U00;  C,  610— An  Act _ To  ratify  an  agree- 
ment butween  tin*  Commission  to  the*  Five  Civilized  Tribes 
and  tin?  Scanineilu  tribe*  of  Indians/1 
;\j  Ht.  2f»7;  June  HT  11)01);  C.  710— An  Act  For  the  relief  of  the 
Colorado  Cooperative  Colony,  to  permit  second  homesteads 
in  certain  casus,  mid  for  ntlier  purposes/0 
31  St.  280;  June  (i,  1900;  C.  785— An  Act  Making  appropriations 
to  .supply  deficiencies  in  tlie  appropriations  for  the  fiscal 
year  ending  June  80,  1JH)0.  anil  for  prior  years,  ami  for  other 
purposes/1' 

31  Sr.  321;  June  0.  1900;  O.  7M(i — An  Aul  Making  further  provi- 
sion for  a civil  government  for  Alaska,  and  for  other  pur- 
poses/'* Sec.  27-— 4S  U,  S-  C.  3bK. 

31  SI-  588 ; June  H.  1900;  C.  791— An  Act  Making  appropriations 
for  hu n dry  civil  expenses  of  the  Government  for  the  fiscal 
venr  ending  June  80,  1901,  ami  for  other  purposes/'1 
31  St,  057;  June  0,  1900 ; <1  795 — An  Act  Changing  place  fur 
holding  court  in  the  central  division  of  the  Indian  Territory 
from  Cameron  to  Poteau.  and  for  oilier  purposes/ 

31  st.  (jr»8;  June  fi,  1900;  0,  70S— An  Act  To  authorize  the 
Seneca’  Telephone  Co.  to  construct  and  maintain  lines  in 
the  Indian  Territory.  _ ^ 

31  st.  059 ; June  0,  1900;  C,  TOO— Ail  Act  To  provide  for  tlie 
sale  of  Isolated  and  disconnected  tracts  or  parcels^  of  the 
Osage  trust  and  diminished  reserve  lauds  in  the  State  of 
Kansas/* 

;;i  St.  000:  June  fi,  1900;  C.  802— Au  Act  To  provide  for  the 
use  of  timber  and  stone  for  domestic  and  industrial  pur- 
poses in  tlie  Indian  Territory/’* 

81  St  072 ; Jinn*  0 1000;  C.  818 — An  Act  To  ratify  an  agreement 
with  the  Indians  of  the  Ft.  Hall  Indian  Reservation  in 
Idaho,  and  making  appropriations  to  carry  the  same  into 
effect/’  . „ 

51  St.  727-  Jau.  4,  1901;  0,  8 — Au  Act  Making  appropriations 
to  supply  urgent  deficiencies  in  the  appropriations  for  the 
fiscal  year  ending  June  30.  1901,  and  for  other  purposes. 

51  St.  740 ; Jan.  20,  1001;  G,  ISO— -Ail  Act  To  allow  the  commu- 
tation of  homestead  entries  in  certain  cases.69  25  TJ.  S.  G, 
422  USC A Historical  Note;  R,  S,  sec.  2801,  as  amended 
by  Act  Mar.  3.  1891,  s.  0,  20  St,  1098,  sec.  173  of  Tit.  43, 
Public  Lands,  itrovidod  that  all  persons  entitled  to  avail 
themselves  of  the  provisions  of  It.  H.  sec.  2289,  sec.  101 
of  said  title  43.  might  pay  the  minimum  price  for  the  Quan- 
tity of  land  entered  by  them  at  any  time  after  the  expirn* 
lion  of  fourteen  calendar  months  from  the  date  of  their 
entry,  and  obtain  a patent  therefor,  upon  making  proof  of 
settlement  and  of  residence  and  cultivation  for  such  period 
of  fourteen  months.  The  above-cited  act  made  section  173 
applicable  to  nil  settlers  on  India n lands  ceded  and  opened 
to  settlement  prior  to  May  17,  1909,  although  the  nets  under 
which  the  original  entries  were  made  forbade  the  commu- 
tation. The  laws  authorizing  the  commutation  of  home- 


043.  ft.  31  St,  848,  1094;  32  St.  245.  500,  04 J,  716,  .982 ; 34  St .137, 
iliiv d;  Brown,  39  Yale  L-  J.  307;  Cavell,  3 Oklu.  S.  B.  .1,  -08;  20 


4 Ind  T 314  ; McMurray.  <32  C/Cis,  45S;  Mcduwakantim,  57 . C Cls, 
•S.-.7 '*  Milter  249  XJ,  f§.  80S  ; Falcons.  40  C.  Cls.  411  : Ross.  227  U 8 
,1311 ; Sue  & Fux,  220  IT.  S.  481  : Sago  235  XL  8.  99;  Stanch  ft  1 52 
Ft‘d  097*  U S v Dawdmi.  220  Fed.  227;  U.  S.  v.  Powers,  30o  U.  b. 


247  XT.  S.  175, 
an  Sa  25  St  871 

So  B St.  621,  sec,  9 ; 11  St,  01 1 ; 26  St.  853  : 28  St.  331  i 29  St.  341. 
Cited  • 5S  I b 593:  IT.  K.  v.  Hnvt,  107  Fed,  301.  . 

m h,  48  St.  583.  Gitrd;  53  X.  D.  593;  Chisolm,  273  I*  pd.  5S9  : Nagle. 

191  Fed.  141;  Tiger,  221  XL  S.  286;  l\  8.  V,  Borrigaii,  2 Alaska  442; 

U,  S.  v.  CiidKnw.  5 Alaska  125. 

So.  1 St.  137. 

M Aq.  28  St.  694. 

w A7  32  St.  #77L  C<k°33feSt.  299;  * ' Cited:  Op.  Sol.  M.  2121,  Apr  1927. 

VU  a Ik333*  If  A:  Ur Wid,  W 3#^: 

133;  34  it.  S&;"BB  St.  444:  17  St.  14G,  Cited:  Op.  Sol  M.  7002. 

Mar.  10.  1922.  M.  BS86,  June  10.  1023*  Letter  from  Asst  bee  y to 

Comm'r  M.  17098.  Aug,  14,  1926 ; Op  .Sol..  M.  18772  Dec.  24  1920; 
T.»*iter  of  Comm,  tn  Inrt.  Agents.  Oct.  9,  19.37;  Lene  Wolf.  187  JJ.  S. 
553;  Oklahoma,  258  IT.  8.  574;  Skeem.  273  Fed.  93;  U.  S.  V,  Myers, 
200  Fed.  887:  U.  S.  ex  reL  Ray.. 27  F.  2d  90T 

w pn  ai  st.  676,  8.  31  Sf_  1010,  1058.  Gitrd:  I^one  Wolf,  187 

TJ.  S r.B3, 

™Ag.  12  St-  393,  sec.  8.  S.  32  St,  203, 
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31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 
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Htoadn  in  the  Territory  of  Oklahoma  generally  are  applU  abie 
tu  the  commutation  of  homesteads  in  Greer  county^  OKI., 
hv  Act  Jim.  IS.  1 81 17,  s.  7S  see.  1151  of  Til.  43,  Public.'  Lands. 
Hoiiiesteiid 'settlers  on  certain  <*eded  Indian  lands  in  Smith 
Dakota  were  to  be  entitled  to  tin*  provisions  of  the  above- 
cited  net,  by  Act  May  22,  1002,  s.  1.  32  SI.  2m. 

Sf,  7G0:  Feb.  Cl,  15)01:  t\  217 — An  Act  Amending  the  Act  of 
August  15,  1804,  entitled  "An  Act  making  appropriation*  for 
current  and  contingent  expense*  of  the  Indian  Depart  meat 
and  fulfilling  treaties  and  stipulations  with  various  Indian 
tribe*  for  the  fiscal  year  ending  June  30,  18**5."  and  for  other 
purposes.*"  See.  1—25  U.  S.  <\  845  (Bee,  L 28  St.  :«ln)rt  See 
Historical  Note  25  U B.  C.  A.  345.  Bee.  2— U-  S-  C.  3H». 
St.  70b * Feh.  11.  1901;  <\  350— An  Act  Providing  tor  allnt- 
ineiits  of  lands  in  severalty  to  the  Indians  of  the  LaPoint r or 
Bad  River  Reservation,  in  the  Statu  of  Wisconsin,  ‘ 

Sr.  785 ; Feb.  12,  1001 ; C,  360— An  Act  Granting  permission 
to  the  'Indians  on  the  Grand  Portage  Indian  Reservation,  in 
tin*  State  of  Minnesota,  to  cut  and  dispose  of  the  timber  on 
their  several  allotments  on  said  reservation. 

St.  7SU;  Feb.  12.  1001;  G.  3(51 — An  Act  To  nutborizc  Arizmm 
Water  Company  to  construct  power  plant  on  Pima  Indian 
Reservation  in  Maricopa  County,  Arizona. 

St.  790 ; Feb.  IS,  11101:  O.  370—  An  Act  To  provide  for  tlie 
entry  of  lands  formerly  in  the  Lower  Brule  Indian  Itawrvn- 
tiou,  South  Dakota/3 

St.  700;  Feb,  15,  1001;  C.  872— An  Act  Relating  to  rights 
of  way  through  certain  parks,  reservations,  and  other  public 
lands.*4  43  U.  S.  0. 050.  _ _ x ^ 

St.  704;  Feb.  18,  1001;  C.  379— An  Act  To  put  in  force  In 
the  Indian  Territory  certain  provisions  of  the  laws  of 
Arkansas  relating  to  corporations,  and  to  make  said  prove 
kIoiik  applicable  to  said  Territory.*5 
St.  TOO ; Feb,  18,  1901;  G.  3S0— An  Act  To  confirm  in  trust  to 
the  city  of  Albuquerque,  in  the  Territory  of  New  Mexico, 
the  town  of  Albuquerque  Grant,  and  for  other  purposes, 
gf.  sol  ; Feb.  23,  1901 ; C.  407— An  Act  Gmifirming  two  loca- 
tions of  Chippewa  half-breed  scrip  in  the  State  (than  Ter- 
ritory) of  Utah/7 

St.  805;  Feb.  25,  1901;  C.  474 — An  Act  For  the  relief  of  the 
Medawakautoii  band  of  Sioux  Indians,  residing  in  Redwood 
County,  Minnesota. 

St.  816;  Feb.  27,  1901;  C.  616— An  Act  To  confirm  a lease 
with  the  Seneca  Nation  of  Indians. 

St  819 ; Feb.  28,  1001;  C.  G22— An  Act  To  regulate  the 
collection  and  disbursement  of  moneys  arising  from  leases 
made  by  the  Seneca  Nation,  of  New  York  Indians,  and  for 
other  purposes.  . 

St.  848;  Mar.  1,  1901;  C.  675 — An  Act  To  ratify  and  confirm 
an  agreement  with  the  Cherokee  tribe  of  Indians,  and  for 
other  purposes.™ 

St.  861 ; Mar.  1*  1901 ; C.  676“An  Act  To  ratify  and  confirm 
an  agreement  with  the  Muscogee  or  Creek  tribe  of  Indians, 
and  for  other  purposes.’0  Sec.  37—25  U.  S.  0*  179  (R.  b. 


tJ  28  8tnt..  399.  Oited:  Brown.  30  Yale  T*.  J*  307;  ofi  X.  XL 
102;  Bond,  181  F rd.  6X3;  OjnSM,  238  Fod.  887;  prnrH^iiu.  195  Fed. 


289;  Lrmioux.lm  F,  2d  518;  McKay.  204' TJ.  R.  458  ■ Mickiidict,  258  TT.  A. 
hnO;  Mitclioll,  9 pet.  711;  Morrison,  266  U,  S,  481;  Oakes,  172  Fed. 
••Or,  - Papi*  19  F.  2d  219:  Parr.  197  Fed.  302;  Pnn\  132  fed.  1064, 
Patawa,1 132  Fed.  89 3^;^  Pel-Am-Yakot,  188 i4 


45 ? Fed  4ll  *!  Waldron.  143  Fed.  413 ; Woodbury,  170  Fed,  302 ; 
Vti-Koot-Sn.  262  Fed.  898;  Young,  176  Fed.  612, 

04  3,  36  8t.  1167,  gee.  201, 

« S?'.  30  aV^13e2.A7i«fa/6p4Sol*.  M.  J0008,  Fall.  16.  1927  : Swendjg. 
265  TT  S 322  * U 8.  v.  Portneiif-Marsb,  213  Fed,  601  ; Uft\  40  C.  Cls,  440. 
M So  14  221’  see-  1 : 19  232, 

« Cfitat:  Diike^.  4 Ind.  T.  150  ; Shulthis,  220  U-  8,  *»G1. 

9 St.  922. 

^16  ^t.^570  roc.  Pit  17  8t.  136.  sec,  1.  2 ; 18  St,  35  ; 450,  aec, 
9 - 30  St.  498,  490.  504,  500,  502,  505  ; 31  St.  237,  Ag.  4 bt,  <30,  see,  9. 
CUrrl:  Ballinger.  216  TJ. .8.  240. 

w sf,  7 gt  387*  14  St,  787;  30  St.  498.  500*  SO  8r.  520,  A>  el. 
500  Rp.  32  St.  500/  .8,  32  St.  245,  500,  9S2  ; 33  8t,  1048;  38  St.  582; 
42  St,  831,  Gitrd;  24  Op.  A,  Q,  623  * 25  Op.  A.  G.  11)3;  34  Op  A.  G-  275  ; 
OP  Sol.  D.  40402.  Oct.  31.  1017;  M.J ITOZ0.  Dfr.  3* 


248  U S 169  * Capital  0 Ind.  T.  223  : Carter,  12  F.  2d  780  *,  Choctaw, 
256  TJ,  t 531  ;faty  of  Tulsa7  75  F.  2d  343  ; Creek.  78  C.  01^474:  Fjans, 
,J04  Pod  361 ; Bx  p.  Webb.  225  XT.  S,  663;  Fink,  248  U-  S,  392;  Flab, 
52  F.  2d  544;  Folk,  233  Fed.  177*  Fuisom,  35  F.  2d  84;  Gilcrease, 


590 


554 


ANNOTATED  TABLE  OF  STATUTES  AND  TREATIES 
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sno,  2117 ) 71  USCA  Historical  Note;  With  the  exception  of 
tim  Inst  sentence,  this  section  was  derived  from  the  above- 
cl  Joel  section  of  the  Revised  Stn  Lutes,  which  was  derived  from 
scci  inn  9 of  Act  June  30, 1834,  4 St.  730.  The  last  sentence  of 
fho  Code  section  was  derived  from  section  37  instant  Act, 

ol  Mar.  2,  1901;  C.  803— An  Act  Making  appropriation 

for  the  support  of  the  Army  for  the  fiscal  year  ending  June 
30,  1002. 

31  St.  OnD:  Mar.  2,  1001;  O,  SOS— An  Act  Authorizing  the  At- 
torney-General, upon  the  reauest  of  the  Secretary  of  the 
Interior,  to  appear  in  suits  brought  by  States  relative  to 
school  lauds.73  43  U,  S,  G S6S. 

Jl  St.  9&2 : Mar,  2,  1901  ; G,  810^— An  Act  To  restore  to  the  public 
domain  a small  tract  of  tlie  White  Mountain  Apache  Indian 
Uoservatiou,  in  the  Territory  of  Arizona.75 

31  St,  D60  : Mar.  8,  1001;  CL  830— An  Act  Making  appropriations 
for  the  legislative,  executive,  and  judicial  expenses  of  the 
Government  for  the  fiscal  year  ending  June  30,  1902,  and  for 
other  purposes. 

31  St.  1010;  Mar.  3,  1901;  O.  S31— An  Act  Making  appropriations 
to  supply  deficiencies  in  the  appropriations  for  the  fiscal  year 
ending  June  30,  1001,  and  for  prior  years,  and  for  other 
purposes, 4 

31  St,  lOaS;  Mar,  3,  190?  ; C.  S32 — An  Act  Making  appropriations 
tor  the  current  and  contingent  expenses  of  the  Indian  De- 
partment and  for  fulfilling  treaty  stipulations  with  various 
Indian  tribes  for  the  fiscal  year  ending  June  30,  1902,  and 
for  other  purposes,70  Sec,  1—25  XT,  §.  G,  262 :7*  25  TJ  B C 
if1-  See.  3-25  TJ.  S.  O.  310;  25  U.  S.  C.  357.  Sec,  4-25 
U-  fo.  0-311.  Sec.  0— 25  U.  S.  a 348  (sec.  5,  24  St.  380) . 
U^GA  Historical  Note;  Another  proviso,  authorizing  the 
Secretary  of  the  Interior,  whenever  any  Indian  of  the  Siletz 
Indian  reservation,  in  the  State  of  Oregon,  fully  capable  of 
managing  bis  own  affairs,  etc.,  should  become  the  owner  of 
more  than  80  acres  of  land  upon  said  reservation,  to  cause 
patent  to  ho  issued  to  him  for  all  such  land  over  80  acres 


74Tn3?"T"  *$?:  graysom  267  U.  S,  352:  Harris,  254  U.  S,  103;  Harris, 
t*j  V,h  5°4;  Dawkins.  195  Fed,  345;  Hopkins, 

285  led.  95;  In  re  Lands  of  Five.  199  Fed.  811 : Indinn  5 Ind  T 41  • 
Iowa.  217  Fed.  11 * Jefferson,  247  U.  S 288  ■ Tamra  SS  w h*  At.  AtAV 
oa^iiP'rM  ; Koinohjili.  38  Fed,  2d  665;’King,  64  F.  2d  0 79V  Knight* 
23  F.  2d  481;  Locke,  287  Fed.  276 ; M.  K & T Rv  47  r rt  ® 
McDnugi.l,  237  IT.  S.  372;  McKee,  201  Fed,  74 ; Malone  212  Fed. "668* 
Mandlcr,  40  3?.  2d  201  ; Mnndler.  52  F.  2d  713;  Marlin'  270  U S 58  ■ 
Morrison,  e F,  2d  811;  Mullen.  224  U,  & 448;  Norton  SGOUS^Sii  • 
Parker,  U.  S.  235;  Parker,  250  TJ.  S,  -66  * Pigeon  237  TT  s 38 r - 

m,ALxn23  F Ta04ifiFf‘>  VwJ:  111; 

S ' 226  ■usl.  Ml  fhiZ&k  i-8H0u.  ‘aWSftiBf 

*.35  TJ.  S.  =06  ; Stnnellff.  152  Fed.  697;  Stpwa ri  205  TT  ’ S 40^* 
Sunday  248  TJ,  S,  545 ; Sweet,  245  U.  S.  192 ; Tige?  4 F 2d  J??: 
Tjger,  48  F,  2d  COD ; Tiger,  221  V.  S.  2861  Turner  1 * 

$£%*•  |48-TJ  s 354  ;U.S.  v.  Atkins  260  U.’  S.  220;'tJ  S i Suitable! 
7^2  U-  ■ h.  <38,  IJ.  8,  v.  Ferguson,  247  U.  S.  175'  TT  S v Fr  Smirh 
195  Fed.  211;  Us  S,  y.  Gypsy,  10  F,  2d  487  U S v laves  20  F 
873  ; U..S.  v.  Jacobs,  195  Fed.  707;  U.  S.  v Lena  261  Fed  144  - ri  7? 
v.  Mnrtm,  45  F.  2d  830:  U,  S.  V,  Mid  Continent  67  P 2d  ST-  U*  S' 
V.  Ken-Read.  171  Fed.  501;  U.  S.  v Shock  187  Fod  ¥'  S’ 

jP«*i  f7& /'£  1S6;  U~-S-  V.  SmitC'sIs  ftd.%;  u;  S^v.  Sonthprn 

Whitney.  ICO  Fed,  738;  Wade.  39  App,  D.  C !P245 • wf 
OSS^U.4!2 231  Fcd'  ’ wnfiaott,  27  P,  2d  277;  Woodward 
" n&\aB2  St.  504,  sec.  17. 

Fn  Wbir  202  s- eo- 

Oartefa^WI  S|P9?V!5  V29H?|t3!ef  Fe!‘-3oI6  = 31  St'  727‘  Cit^ 
i$M V It1!-  IIS- 

t mmwmm 

s^T  4#c^  ^ l'bS&irrS,^Wpt?1^ 


was  added  to  the  derivative  section  by  section  0,  31  St.  lufir, 
said  proviso  is  omitted,  as  special  only,  A provision  in  s-. 
derivative  seetion  as  to  the  application  of  the  laws  of  Knu&  s 
regulating  descent  and  partition  to  lands  in  Indian  Terr: 
tory,  which  might  he  allotted  iu  severalty  under  the  nrnv. 
sions  of  the  General  Allotment  Act,  is  also  omitted  been 
of  the  admission  of  the  Indian  Territory  into  tha  Union’. 

S-^nS*-0^  State  o£  Oklahoma.  Also  see  Historical  !->.■ 
USO A 331, 

31  St.  1003;  Miir.  3,  1001;  C.  S46 — An  Act  to  supplement  existing 
oi  --  nsr-to  tllc  disposition  of  lands,  tind  so  forth” 

31  St.  1133;  Mar.  3,  1001;  C.  853— An  Act  Making  appropriations 
tor  sundry  civil  expenses  of  the  Government  for  the  fiscal 
Gilding  June  30,  1002,  and  for  other  purposes Js 
cil  SL  i486;  Mar.  3, 1901 ; G.  856— ^An  Act  Authorizing  and  direct- 
ing the  Secretary  of  the  Interior  to  issue  a patent  to  the 
heir  or  heirs  of  one  Tawnmiioha,  or  Martha  Crayon  com 
veying  to  them  certain  lands  In  the  State  of  North  Dakota, 
confirming  certain  conveyances  thereof,  and  for  other  pur- 
poses. 

1439;  Mar,  3,  1001;  G.  862 — An  Act  To  amend  chapter 
of  the  Revised  Statutes  of  the  United  States,  approved 
March  3,  1801.  16  TJ.  8.  C,  607,  613 

31  St- 1**1 ; Mar.  3,1901 ; O.  868— An  Act  To  amend  see.  6,  chapter 
jjL  - States  Statutes  at  Large  numbered  24.7a  S 

Uf  Si  C.  3, 

31  St  1447;  Mar.  3,  1001 ; C.  869— An  Act  Granting  a right  of 
wny  to  the  Jamestown  and  Northern  Railway  through  the 
Devils  Lake  Indian  Reservation,  in  the  State  of  "North 
Dakota. 

d!  St.  1455 ; Mar.  3,  1901 ; CL  878— An  Act  To  authorize  the  Pigeon 
Liver  Improvement,  Slide,  and  Boom  Co„  of  Minnesota, 
to  enter  upon  the  Grand  Portage  Indian  Reservation,  and 
improve  the  Pigeon  River  in  said  State  at  what  is  known 
os  the  cascades  of  said  river, 

31  St  1462;  Feb.  28,  1901 ; J,  Res.  No.  10— Joint  Resolution 
Authorizing  the  feecretary  of  the  Interior  to  remove  from 
the  files  of  the  Department  of  the  Interior  certain  letters  to 
be  donated  to  the  State  of  Iowa 
31  St  1460;  Mar  10,  1900;  C.  40— An  Act  For  the  relief  of  John 
a Pottawatomie  Indian,  and  his  adult  children.69 
31  St  1484  ; Mar,  31, 1900;  C.  122  -An  Act  For  tlie  relief  of  Hattie 
A.  Phillips, 

31  St.  1488*  Apr,  2,  1900;  O.  137— An  Act  Granting  a pension  to 
James  L.  Whidden. 

cil  St.  !493; . Ajjr.  4,  1900;  G,  167— An  Act  Granting  a pension  to 
J ames  j.  Wheeler, 

31  St.  151  < ; Apr.  ^1600;  C,  292 — -An  Act  Granting  an  Increase 
of  pension  to  William  Padgett 

31  St.  1565;  May  24,  1900;  C,  548— An  Act  Granting  an  Increase 
of  pension  to  Sarah  E,  Tradeweli. 

31  St  1566;  May  25,  1900;  C.  560 — An  Act  Granting  a pension  to 
Edward  Harris, 

3!  St  1572;  May  26,  1900 ; G.  592— An  Act  for  the  relief  of 
«,  -f* ?ES,’!UP  an^  cfi1Gk^  and  also  of  Thomas  N.  Stinson. 

' 1 1587 ; June  4, 1900  ; 0.  677—An  Aet  Granting  an  Increase  of 

r pension  to  Robert  Gamble,  junior, 

31  St  1606;  June  5,  1900;  C,  767— An  Aet  Granting  a pension  to 
Sophia  A.  Lane, 

31  St.  1011;  June  0,  1900;  C.  838— Au  Act  For  the  relief  of  John 
GP*  JJale.  of  Tilford,  Meade  County,  South  Dakota. 

31  St-1617 ; June  8,  1900;  O,  838— An  Act  For  the  relief  of  Fred 
Weddle. 

31  JO  jfmisM^nett005  0-  917_An  Act  Gnlnting  a penalon 
31  St.  1630;  June  7,  1900;  CL  923 — ^An  Act  Granting  an  increase 
of  pension  to  Samuel  g.  White. 

31  soiSo?7o  affip&ti" Act  Grautlns  an  in™ 

31  Sto  MT!  C-  0^A“  Act  GraatiBS  a pension 

31  SEril6|!  farmer  1001  ’ °‘  171“An  Act  Qtnntlng  a pension  t., 

31  Sk1H7<RandaU 1S°X  ’ 187— An  Act  Granting  a pension  to 


St  87e-  «•  35  St*  St.  781.  Cited.-  Lone 

!!  4-  32  St,  1031 ; 35  St,  644. 

i#l  1 1 Piim 

2 |t.  V159  ’ 27  F‘  26  284  J Wm^  239  TJ.  S,  lilt,  ° 


31  St,  1686-32  St,  500 
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31  St,  1686  • Feb.  7,  1601 ; C.  270  -An  Act  Granting  a pension  to 
Mary  Black, 

SI  St,  1703 ; Feb,  12,  1801 ; G,  307— An  Act  Granting  a pension  to 
Eliza  L.  Reese. 

31  St.  1723:  Feb.  25,  1901 ; G,  483— An  Act  Granting  an  increase 
of  pension  to  William  0-  Griffin. 

31  St,  1731 ; Feb,  25,  1901 ; C,  525— An  Act  Granting  an  increase 
of  pension  to  Robert  P,  Currin. 

31  St,  1731 ; Feb,  25,  1901 ; C.  52&— An  Act  Granting  a pension  to 
Sampson  D.  Bridgman. 

31  St.  1737;  Feb,  25*  1901;  0.  551— An  Act  Granting  an  increase 
of  pension  to  John  T*  Knox, 

31  St  1770 ; Mar*  1*  1901 ; C*  723— An  Act  Granting  an  increase 
of  pension  to  Elias  M.  Lynch. 

31  St.  1770;  Mar.  1,  1901;  C.  723— An  Act  Granting  an  increase 
of  pension  to  Jeremiah  Jackson. 

31  St,  1783;  Mar.  1,  1901;  G,  7SO— An  Act  Granting  an  increase 
of  pension  to  Warren  Damon, 

31  St  1809;  Mar-  3,  1001;  C.  954— An  Act  Confirming  a lease 
between  J*  A.  Feglow  and  the  Seneca  Nation  of  New  York 
Indians, 

31  St.  1002;  Apr.  27,  1900— Cone,  Res,  Researches,  eta,  American 
aborigines,  . , , n 

31  St.  1994;  May  26,  1900— Cone,  Res,  Indian  Appropriation  Bill. 

32  STAT* 


32  St.  5;  Feb,  14,  1902;  C,  17— An  Act  Making  appropriations  to 
supply  urgent  deficiencies  in  the  appropriations  for  the  fiscal 
year  ending  June  30, 1902,  and  for  prior  years,  and  for  other 

purposes.83  _ , „ ^ *, 

32  St.  43 ; Feb.  28,  1902 ; C,  134— An  Act  To  grant  the  right  of 
way  through  the  Oklahoma  Territory  and  the  Indian  Tern- 
torv  to  the  Enid  and  Anadarko  Ry,  Co.,  and  for  other  pur- 
poses.83 Sec.  23—25  U,  S.  C.  312  (sec,  1,  30  St.  990).  See 
tJSOA  Historical  Note.  25  U.  S,  C.  314  (sec.  3*  oO  St,  991), 
See  USCA  Historical  Note. 

32  St.  03 ; Mar,  11,  1902 ; C*  ISO— An  Act  Providing  for  the  com- 
mutation for  townsito  purposes  of  homestead  entries  in  cer- 
tain portions  of  Oklahoma.86 

32  St,  90 ; Mar.  24, 1902  ; C.  270— An  Act  To  change  the  boundaries 
between  the  southern  and  central  judicial  districts  of  the 


Indian  Territory.66  . ... 

32  St  120;  Apr.  28,  1902;  0.  594— An  Act  Making  appropriations 
for  the  legislative,  executive,  and  judicial  expenses  of  the 
Government  for  the  fiscal  year  ending  June  30,  1903,  and 
for  other  purposes,87 

32  St  175  * Apr  29,  1902 ; C,  639— An  Act  Providing  for  a monu- 
ment to  mark  the  site  of  the  Fort  Phil  Kearny  massacre.  _ 
32  St;  177  * Apr.  29,  1902 ; O,  642— An  Act  For  the  relief  of  certain 
indigent  Choctaw  and  Chickasaw  Indians  in  the  Indian  Ter= 
Fitary*  and  for  other  purposes*®* 

32  St  183  - Apr  30,  1002  • 0.  673— An  Act  To  amend  an  Act  cm 
titled  “An  Act  granting  the  right  to  the  Omaha  Northern 
By,  Co.  to  construct  a railway  across,  and  establish  stations 
on.  the  Omaha  and  Winnebago  Reservation,  in  the  State  of 
Nebraska,  and  for  other  purposes,'’  by  extending  the  time  for 
the  construction  of  said  railway.8* 

32  St.  198  ■ May  14, 1902 ; O*  7SS— An  Act  To  amend  an  Act  entitled 
“An  Act  granting  to  the  Clearwater  Valley  R.  Co.  a right  of 
way  through  the  Nez  Ferces  Indian  land  in  Idaho* 

32  St.  200  • May  19,  1902 ; C.  816 — An  Act  For  the  protection  of 
cities  and  towns  in  the  Indian  Territory,  and  for  other  pur- 


32  St.  203';  May  22,  1902 ; O.  821-  ‘An  Act  To  allow  the  commuta- 
tion of  and  second  homestead  entries  In  certain  eases,  See* 


2=25  U.  S.  O.  423* 

32  St  207;  May  27,  1002;  C.  887— An  Act  For  the  allowance  of 
" certain  claims  for  stores  and  supplies  reported  by  the  Court 
of  Claims  under  the  provisions  of  the  Act  approved  March  3, 


A n Bt  09^ 

ca/toSB  St.'flfiS.’  Cited:  Creek,  78  C*  CIS.  474,  »78U 

go  St  990.  S.  34  St  1S7  ; 35  St.  312,  Cited: ^Op.  Sol.  M.  27814, 
•Tan.  SO.  1035;  55  I.  D.  456 ; Choctaw  6 Ind,  T.  515 ; Oklahoma,  249 
Fed.  592;  St*  Louis.  0 Ind,  T-  5Li  : St.  Louis,  7 Ind.  T,  68u. 

" *‘S.  36  St.  859,  see.  16  ; 45  St.  442. 

ss  jSfj  26  St.  01,  sec,  2‘Sl  28  St.  894  ■ 31  St.  676.  3.  38  bt.  xldd. 
so  28  St.  604. 

* tilted:  Whitchurch,  92  F.  2d  249. 

™Sn  30  St,  495.  509*  81  St,  1002.  3.  32  St.  24o. 

® Ag , 30  St*  34^,  A.  38  St*  311. 

30  St.  908,  S6C.  0. 

si  Cited:  Incorporated,  5 Ind,  T.  497. 

« 3g.  31  St.  740, 


o 
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1883,  and  commonly  known  as  the  Bowman  Act,  and  for 
other  purposes,03 

32  St.  245  • May  27,  1002;  C.  8SS — An  Act  Making  appropriations 
for  the  current  and  contingent  expanses  of  the  Indian  De- 
partment and  for  fulfilling  treaty  stipulations  with  various 
Indian  tribes  for  the  fiscal  year  ending  June  30,  1903,  and 
for  other  purposes.*1  Sec,  7 — 25  U.  S.  O.  379. 

32  St.  284;  May  31,  1902;  C.  946— An  Act  Providing  that  the 
statute  of  limitations  of  the  several  States  shall  apply  as 
a defense  to  actions  brought  in  the  United  States  courts 
for  the  recovery  of  lands  patented  in  severalty  to  members 
of  any  tribe  of  Indians  under  any  treaty  between  it  and 
the  United  States  of  America.  Sec.  1—25  U.  S.  C,  347, 

32  St,  827;  June  7,  1902;  Q*  1037— Au  Act  For  the  protection  of 
game  in  Alaska,  and  for  other  purposes/3 
32  SI.  334;  June  13,  1902;  G*  10S0^-An  Act  Providing  for  free 
homesteads  in  the  Ute  Indian  Reservation  in  Colorado, 
43  U.  3,0.203,  _ _ 

32  St  395 ; June  21,  1992  * 0.  1137— An  Act  To  fix  the  lees  of 
United  States  marshals  in  the  Indian  Territory,  and  for 
other  purposes.®6 

32  St  399 ; Juno  27,  1902 ; C.  1156— An  Act  To  extend  the  pro- 
visions, limitations,  and  benefits  of  an  Act  entitled  “An 
Act  granting  pensions  to  the  survivors  of  the  Indian  wars 
of  1832  to  1842,  inclusive,  known  as  the  Black  Hawk  war, 
Creek  war,  Cherokee  disturbances,  and  the  Seminole  war,” 
approved  July  27,  1S92/7  38  TJ.  S*  C.  B72. 

32  St.  400;  June  27,  1902;  C*  1157— An  Act  To  amend  an  Act 
entitled  4<An  Act  for  the  relief  and  civilization  of  the  Chip- 
pewa Indians  in  the  State  of  Minnesota”  approved  January 
14,  1889“  See.  4—25  U.  S,  O,  197  (sea  1,  30  St  90)  (Sea 
197  repealed  except  as  to  then  existing  contracts  by  instant 
Act)]  See  Historical  Note  25  USCA  197. 

32  St.  419);  June  28,  1902 ; C,  1301— An  Act  Making  appropriations 
for  sundry  civil  expenses  of  the  Government  for  the  fiscal 
year  ending  June  30,  1003,  and  for  other  purposes/" 

32  St,  000 ; June  30,  1902;  C*  1323— An  Act  To  ratify  and  con- 
firm a supplemental  agreement  with  the  Greek  tribe  ot 
Indians,  and  for  other  purposes,1  Sec*  17—25  U.  S.  O,  179 
(R.  & see.  2117 ; sea  37,  31  St  871). 
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o*A%  2*5  St  1014-  31  St  864  So,  4 St.  442;  7 St.  3D.  46,  51,  08, 
85  9«f‘  114  185  213  236  242.  286,  208.  317,  320.  367,  425,  541,  540, 
596  * 0 St  35  84'2  85b,  904 ; 10  St.  107 1.  1079 ; 11  St.  614.  609.  702,  729. 
744  * 12  "St  628.  981,  1173 ; 13  St.  675;  14  St.  757.  780;  15  St.  622, 
040  * 658,  676 ; 16  St.  40,  355.  720;  17  fet*_  159  ; 19  St.  254.  256,  287  ; 
oo  sf  r4i  " 24  St  388 : 25  Rt.  642.  645,  6S6,  S94.  1013  ; «6  Si- 
704  851  icw'8  P1041*  27 "|t.  139,  645;  28  St  898,  930 ; 20  St,  354;  30 
St  75  87  * 90  94  497,  5G0,  505,  679;  31  St.  237.  861,  1002,  1068, 

1077  *32  St  ITS’  Bp!  36  St  855.  S*  32  St  742.  744,  982.  1031; 
33  sV  ISO  980  1048  * 34  St.  9 : 35  St.  8.  70,  2GS ; 30  St.  2U-), 
?0S8S;t-37  St.  100.'  Citid:  Bros'Ius .23  Cjwe  & Com.  L Cafe .«  Mmn. 
L Rev.  177;  Reeves,  23  Case  & Cow,  727  ; 2D  Op.  A*  G.  o32 1 34  Op. 

A G 439-  36  OD  A G D8 ; Op*  Sot,  M,  6083,  Oct.  29,  1921  ; M.  25=58, 
kt  SaiflWA  a ’IC TPS«0V  of  int.  Oct  B.  1020;  Meinn.  Sul.. 


Fed.  39;  Hallowell.  221  U.  B.  317:  Jefferson,  — . - - -- - - - 
190  Fed.  289*  Locke.  287  Fed.  2|6;  Medawakaiitmi  5 ^ C.  Lis.  3.j7, 

Mille  Lac  46  C,  Cls.  424*  Minnesota.  305  U.  S.  38^.  ; MorriS,  194  IJ.  S. 

394  * Xn  lion nl  147  Fed  '87;  N.  Y.  Iiids.,  40  G.  Cls.  448;  Oneida,  3D 
C84filrail6;  Reynolds.  236  U.  S.  58;  Schelienbarger,  23(1 It.  S.  b8; 
Sizemore  235  TJ.  S.  441;  U.  S.  v.  Boss.  160  Fed.  132  ; U.  b,  V,  Comet, 
on9  TTeH  ’f54n  ■ Tt'  S v Grav  ^01  Fed.  291;  TJ.  S.  v.  Hiill,  171  ied.  214; 

202  Fed,  849  ,U.  l&A  ^8.  v.  Law.  250  Fed’  218  ; U.  S,  v. 

Leslie  167  Fed  670  ; U.  S.  v.  Park,  188  Fed,  383  ; U.  S,  v.  Thurstoit 
143  Fed  287V  U.  S.  V.  Walker,  a 04  Fed-  334;  U.  S.  v Wntashe,  102 
F 2d  428;  U.  S.  Exp.  191  Fed.  673;  Ute,  45  C.  Cls.  440;  Washington, 
235  U.  S,  422;  Woodward,  238  U*  S-  2S4* 

« Iff.  w it;  jaf  107,  108  ; 18  St.  883,  334;  19  St.  62. 

«lff  11  2G842  akpg.  to  lt0,9Q.  A.  34  St.  325;  35  St.  268.  S.  82 

sr  104S  * 34  St  325;  SG  St.  855-  Cited;  81  Op.  A*  G.  9n ; 
Mem!  feol  Off..  Oet  ’22.  1936  ; 44  L.  ».  S8l ; ClltBpewi,  ROB  U.  S.  479; 
Mille  Lac,  46  C*  Cls.  424 ; Morrigon.  266  U,  S*  481 ; Westling.  60  F, 

741o7--  K/Il 31  St.  801.  802, 
aec,t  polj/itift.  fa™,  s’;  31t  St,  871,  sec  3T.  flff.  |l  St.  804 


P?  ffi  53  I D’  502  ; Atlklns.  235  D.  S,  417:  Alfrey.  168  «d.  231; 

gr&Si?  tL: $ i°  iei  ft 

I®?  S ifl9-' (Stter.  l2  P.  2d  780;  Croeu.  78  C.  GIJ- 

Wi-  Ec  S webb  Ss  il  S.  ’ oesV  mnk.  248  U S, ’399;  Fish,  52  P. 
2d  544?Alsom  35  F.  2d  84;  QilCrenM,  249  U,  S.  178  • Oiayson,  267 
TT  r “qr?  , Harrl&°  254  U.  §,  103;  Harris,  166  Fed.  10©  I Heckman, 
224  U.3S  413;  Hill,  289  Fed.  511;  Hopkins  235  Fed.  90  ■ In  r|  Lanfl^ 
iqq  Ffifi  eii  * Iowa  217  Fed.  11*  Jefferson,  247  U,  ». , i??' .. r, 

F.92d  979;  Rnlght,  ’23  F.  2d  481;  Lanham,  244  U.  S.  582;  MeDougal, 
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32  St.  507-^32  St.  S54 


42  Ut.  507 ; June  30,  1902:  C.  1328 — An  Act  Milking  appropriation 
ior  flit*  support  of  the  Army  for  the  fiscal  year  ending  June 

30,  vm.  - - - _ 

32  St,  052;  July  1,  MM2;  C.  1351 — An  Aet  Mnking  appropriations 
to  supply  (leiitieiitie-s  in  the  appropriations  for  the  fiscal 
year  onding  June  30,  1002,  and  for  prior  years,  and  for  other 

purposed 

32  Bt.  610;  July  1,  1002;  (X  1355 — An  Ant.  For  the  further  dlstri- 
but  ion  of  the  reports  of  the  Supreme  Court,  and  for  other 
purposes. 

32  St,  631;  July  3,  11)02;  (\  1356— An  Act  To  amend  an  Act  cm 
titled  “An  Act  for  the  protection  of  the  lives  of  miners  in 
the  Territories."  a 

32  St,  636;  July  1,  1002;  C.  1361 — An  Act  To  accept,  ratify,  and 
con  firm  a proposed  agreement  submitted  by  the  Kansas  or 
Kinv  Indians  of  Oklahoma,  and  for  other  purposes.4 

32  St.  041 ; July  l,  1902;  C 1362— An  Act  to  ratify  and  confirm 
an  agreement  with  the  (’hoc-taw  and  Chickasaw  tribes  of 
Indians,  and  for  other  purposes,2 

32  St,  65i  * July  1,  1902;  Q.  3 303— An  Act  Authorizing  the  adjust- 
ment of  rights  of  settlers  on  the  Navajo  Indian  Reservation. 
Territory  of  Arizona,8 

32  St,  710 ; July  1,  1QG2;  C,  1375^-An  Act  To  provide  for  the 
allotment  of  the  lands  of  the  Cherokee  Nation,  for  the  dis- 
position of  town  sites  therein,  and  for  other  purposes,7 


32  St- 730 ; July  1,  1002;  C.  1380 — An  Act.  To  provide  for  the  sale 
_ «f_the  unsold  jitirtifiu  of  the  Umarilla  Indian  Reservation." 
4L  St.  742;  J,  Res,  May  27,  1902;  No,  24— Joint:  Resolution  Fixing 
the  time  when  certain  provisions  of  the  Indian  appropriation 
Act  for  the  year  ending  June  36,  1903,  shall  take  effect/ 

32  St.  742;  J.  Res.  May  2i,  1902;  No,  25 — .Joint  Resolniiou  Fixing 
the  time  when  a certain  provision  of  the  Indian  appropria- 
tion  Act  for  the  year  ending  June  30,  1903,  shall  take  effect/* 
32  St,  744:  June  If),  1002;  J,  Ron-  No,  31— Joint  Resolution  Slip 
pleiiiemiug  and  modifying  eertain  provisions  of  the  Indian 
appropriation  Act  for  tile  year  ending  June  30,  1903, 11 
32  St.  774 ; Jan,  21,  1003 ; C.  11IS~— An  Act  To  amend  an  Act  en- 
titled “An  Act  to  provide  for  the  who  of  timber  and  stone 
for  domestic  anil  industrial  purposes  in  the  Indian  Terri- 
tory,” approved  June  0,  1900/“ 

32  St  791;  Feb,  % 3003;  G.  349— An  Act  To  enable  the  Secretary 
of  Agriculture  to  more  effectually  suppress  and  prevent,  the 
spread  of  contagions  and  infections  diseases  of  live  stock, 
and  for  other  purposes/' 

32  St,  792 ; Feb*  2,  3903 ; C.  350 — An  Act  Fixing  the  punishment 
for  the  larceny  of  horses,  cattle,  and  other  live  stock  in  the 
Indian  Territory,  and  for  other  purposes.'4 
32  St,  793 ; Feb.  2,  1903 ; C.  351— An  Act  Conferring  jurisdiction 
upon  the  circuit  and  district  courts  for  the  district  of  South 
Dakota  in  certain  cases,  and  for  other  purposes/5  18  U.  S 0 
549  ; 28  U,  S3.  C.  51. 
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1 97  Fed.  419;  Reynolds,  236  TJ.  S.  58  ; Rotlbedoaux,  23  F 2d  277  ■ 
ScholkiitmrMer.  236  U.  S.  OB;  Self,  28  F,  2d  590:  Shulthis.  225  U V 
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oVl'n  erij^  2d.,V;)  :T J ; v-  Woods,  223  Fed.  816;  Washington 

" J J,«>  “ Q i o7 Gty  ‘ 241  Irc1-  9m  » Woodward,  288  U.  S 284 
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re  189  Fed,  811;  Joine*.  274  u.  S.  044-  Kelly 
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n%K  S 435S;  %Zy0r'  7 IfV5Lr^  Sharrock.  6 Ind,  T.  466;  Taylor. 
^-35  U,  g.  42;  Thomason,  206  Fed.  895;  Tiaer  221  U S £86*  TT  S v 
powa™.  220  Fed  277:  U S.  v.  MnwhAllT  2t0  : U S v.  On7 

indjllnr.  255  Fed,  173:  TJ,  S.  v,  Reynolds,  250  TT.  S,  104^  TJ  S v 
Pochards,  27  F.  2d  284;  IT.  S.  v.  Smith,  266  Fed,  740:  U.  S,  v,  Wrieht 
300;  Wallace.  6 Ind,  rj\  32;  Wallace  204  TJ.  S 415*  WhR- 
Whiton  V5gtfu2fS  2373:  Willlams*  2m  U 414;  Williams,  218  Fed.  707  ; 

" Bff.  Ei.  Or/  Jan.  6.'  1880. 
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634  1015 : 38  St.  582,  <7T?ed.‘  25  Op.  A.  G.  171:  26  Op  A,  G 330 - 

2h  Op,  AG,  351:  84  Op.  A,  G,  275-  Op.  Sol,,  D.  40462,  Oct  31.  1917; 
Anicker.  340  U S.  110 ; Barnsrtall,  200  Fed.  522-  Barnsrtall.  200  Fed. 
j!9  , Bartlett,  21g  Fed.  380;  Bd,  of  Cnmm'ra  of  Tulsa,  94  F.  2rt  450* 
Brown,  44  C.  Cls,  283:  Bunch,  263  TT,  S.  250:  Cherokee  203  U S 76* 
Cherokee  So  C.  Cls.  76 ; Cherokee.  270  U,  B.  476  * Cherokee,  22.3  TJ,  g! 
108;  Chisholm,  273  Fed.  589;  Delaware,  193  U,  S.  227;  Delaware 
74  C C3s  368  : DiCk,  8 Ind  T,  86,  SD  g.  W.  664;  Eastern  Cherokces' 
JJS  tr.  S,  572  ; Eastern  Cherokees,  45  Cls.  104  : Eastern  or  Emigrant 
f2  C CIS  180;  Ei  p,  Webb,  225  TJ.  S.  663;  Fish.  52  F.  2d  544  * Gni 
field.  34  App,  D.  C,  70 ; Gritts,  224  tl.  S.  640  ; Harnage  242  U S 38 n * 
Heckman  224  U J , 413  : H«nny,  191  Fed.  132?  Holmes.  33  F,‘  2d  688; 

t101  81J  ; ^en"inJs»  192  Fefl-  507  : Knight,  228  U,  S.  fi  : 

TT°  o'  III  UA  S 95 ; M.  K & T Ey.,  47  C,  Cla.  39:  Muskrat.  210 
?4oStt  3I®  U5et^ns'  CL®*  411;  Bobinsoa.  221  Fed.  398;  Boss. 

232  TJ.  S.  110;  Ross,  227  TT.  S.  530:  Sperry,  264  U.  S,  488?  Sundav 

248  U,  S,  545;  Talley,  246  U.  S.  104;  Tiger.  221  TJ,  S 286 ; ’Truskett’ 

236  U.  S,  223*  U.  S.  v.  Board,  284  Fed.  lOB  / U.  % V Cheroke^  Iol 

U,  S.  101;  U,  S.  y,  Halgell,  247  Fed.  390;  *U  S,  v.  EeyttSlII;  200 


32  St.  795;  Feb.  3,  1905;  G.  309—  An  Act  Providing  for  allotments 
of  lands  in  severalty  to  the  Indians  of  the  Lac  Courte  Oreille 
and  Lae  dn  Flumbcuu  reservations  in  the  State  of  Wisconsin  ’• 

32  St.  803;  Feb.  7 1 1903;  O.  514— An  Act  Providing  for  free 
homesteads  on  the  public?  lands  for  actual  and  bona  fide 
settlers  in  flip  north  onedmlf  of  the  Colville  Indian  Reserva- 
tion, State  of  Washington,  and  reserving  the  public  lands 
for  that  purpose.111 

32  St,  820;  Feb.  9,  1903;  C.  531— An  Act  To  extend  the  pro- 
visions of  chapter  S,  title  82  of  tin*  Revised  Statutes  of 
the  United  States,  entitled  “Reservation  and  sale  of  town 
sites  on  the  public  lands’1  to  the  ceded  Indian  lands  in  the 
State  of  Minnesota/8  25  U.  S,  C.  427.  (See  TJSCA  Historical 
Note) . 

32  St.  822 ; Feb.  11,  1003;  O.  542— An  Act  Granting  to  the  State 
of  California  640  acres  of  land  in  lien  of  section  16,  town- 
ship 7 south,  range  8 east,  San  Bernardino  meridian,  State 
of  California,  now  occupied  by  the  Torres  band  or  village 
of  Mission  Indiana.10 

32  St,  841 ; Feb.  10,  1903;  C,  707 — An  Act  Providing  for  record 
of  deeds  and  other  conveyances  and  instruments  of  writing 
in  Indian  Territory,  and  for  other  purposes/® 

32  St,  854;  Feb.  25,  1903;  C.  755 — An  Act  Making  approprini  i pns 


P-104  J t],  a,  v.  Smith,  260  Fed.  7*1  G;  U,  S,  v.  Whitmire,  286  led, 
4/4;  Welch.  15  F.  2d  184. 

TTy*  23  St.  340  fi,  m St  1048;  37  St.  655;  39  St.  923.  Cited; 
U.  S.  v.  Raley,  178  Fed.  159. 
p $7r.  32  St  245, 

30  Sc,  2G6.  Cited:  Gihsnn,  131  Fed.  30-  R*.vii»Ii1h(  236  U H 
5?  J^chellenbarger,  236  TJ.  S.  68;  Sizemore,  230  U.  S.  441.  Op.  >.»1. 

NOV.  13,  1022 ; Memo.  Sol.,  Mar,  IS.  1936;  Sept,  17, 

49  L.  D.  348;  52  I,  D 48;  53  I.  I).  502:  A nicker,  246  U,  S,  IIO’ 
Barnsrtall.  200  Fcrt,  522:  Bnrnsrlall.  200  Fed.  510;  Bartlett  21S  l-.n? 

: Sd-  of  Coro'rsi  of  Tulsa  Co.,  94  F.  2d  450:  Brown  44  C 7 ■».« 
JSo  : Bunch,  263  U-  S.  250:  Cherokee.  85  C.  CIp.  76;  Cherokee  203 
TJ.  fe.  76*  Cherokee,  270  TJ.  S.  476;  Cherokee.  223  U.  3 108;  Cbishnhn 
273  Fed.  589;  Delaware,  74  C,  C!s.  363;  Delaware.  193  U.  S.  127  : Dick 
glid.  T.  85:  Eastern  Cheiokees,  45  C.  Q]n.  104:  Eastern  or  ErniEi-anf. 
82  Clss.  ISO  -'  Eastern  Cherokee^.  225  II.  S.  572;  Ex  p,  WehR  225 
U.  S 663  ; Fish,  52  F.  2d  544 : Gurfiold,  34  App.  D.  C-  70  * Gritts. 
224  TJ.  S,  640;  Harnage.  242  S.  386;  Heckman.  224  TJ.  S 41 3 - 
Tlenny,  191  Fed.  132  : Holmes.  33  F.  2d  088:  In  ro  Lands,  199  Fed  811  ; 
Jennings,  192  Fed.  507 ; Knight.  228  TJ,  g.  6 ; Lowe  223  TJ  K 95  * 
M,  K.  & T.  Ey.,  40  C.  els.  59;  Muskrat.  219  TJ.  g.  346;  Persons  40 
C.  Cla.  411;  Kobinson,  221  Fed.  398;  Ross.  232  TL  S,  110;  Ross 
227  U.  S.  530;  Sperry,  264  U.  S.  488;  Sunday,  248  Tj.  g,  545;  Talley, 

246  U,  S.  104  : Tiger.  22l  TJ.  S.  2S6  : Truskett,  236  U.  S.  223  - D S v 
Board,  284  Fed.  103;  TJ.  S.  v,  Cherokee,  202  U.  S-  I0f  ; U.  S,  v.  IlalgeTl' 

247  Fed.  390  * U,  S.  v.  Reynolds,  250  U,  S,  104  ; U.  S.  v.  Smith,  266 
Fed.  740;  U,  S.  y.  Whitmire,  236  Fed,  474  ; Welch,  is  F.  2d  184 

% 24  St.  388;  32  St.  200,  263.  264,  260.  Rp,  33  St.  1048 

‘12  St.  982:  34  St.  325,  Cited:  Op.  Sol.  2.2121,  Apr.  12.  1027;  Gibson, 
131  Fed.  39  * TJ.  S,  y.  Gray,  201  Fed.  291  ; Gte,  45  C.  Cls.  440. 

30  St,  501,  sec,  16,  Ag.  31  St.  660.  8,  33  St.  299. 

13  Bp.  28  St.  31,  sec,  4. 

14  Ag,  4 St,  731-11  St.  401. 

„ YJA-  35  st*  10§S  * 47  St.  330.  Cited;  Batten,  99  F.  2d  501  ; Hollister, 
145  Fed.  773  ; U.  S.  v.  Frank  Black  Spotted  Tlnrse.  282  Fed.  349  ; 
U,  S.  v.  La  Plant,  200  Fed.  92;  TJ.  S.  v.  Quiver,  241  TL  S,  602. 

10  %.  10  St.  1109, 

iV  Bff.  12  St,  503  ; 26  St.  417  ; 31  St.  1965. 

i?.  %%hsu’ m’ 14  st  541 ; 15  st- e?- ],i  st- 

**80.  26  St.  732.  - 

30  8.  33  St.  189,  1048  ; 34  St.  325,  1015.  Cited : Adkins,  235  U,  S.  417, 
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for  the  legislative,  executive,  and  judicial  expenses  of  the 
Government  lor  tile  Usual  year  ending  June  30,  1904,  and 
for  other  purposes.*1 

32  St,  927;  Mar,  2,  1903;  C.  975 — An  Act  Making  appropriation 
for  the  support  of  the  Army  for  the  lineal  year  ending  June 
30,  3904. 

32  St  982;  Mar.  3,  1903:  C.  994 — An  Act  Making  appropriations 
for  the  current  and  contingent  expenses  of  the  Indian  De- 
partment and  for  fulfilling  treaty  stipulations  with  various 
Indian  tribes  for  the  fiscal  year  ending  June  30,  1904,  and 
for  other  purposes.”  Sec.  10— 2.1  U.  £5,  G.  262. 

32  St,  1031;  Mar, -3,  1903;  C.  3000— An  Act  Making  appropria- 
tions to  -supply  deficiencies  in  the  appropriations  for  the 
fiscal  year  ending  June  30,  1903*  and  for  prior  years,  and 
for  other  purposes.*61 

32  St.  1083;  Mur,  3,  3903;  <\  100T — An  Act  Making  appropria- 
tions for  sundry  civil  expenses  of  the  Government  for  the 
fiscal  year  ending  June  30,  1904,  and  for  other  purposes, 

32  St.  1241  ; Feb,  27,  1902 ; G.  44— An  Act  Granting  a pension 
to  Sarah  McCord. 

32  St.  1201;  Feb.  27,  3902 ; C,  133— An  Act  Granting  an  increase 
of  pension  to  Virginia  Terrill, 

32  St.  1270;  Mar,  21,  1902;  C,  239— An  Act  Granting  ft  pension 
to  Ad  el  la  G.  Chandler. 

32  St.  1287:  Mar.  2S.  1902;  C.  283— An  Act  Granting  a pension 
to  Elizabeth  M,  Folds. 

32  St,  1290;  Mar,  28,  1902;  C,  297 — Ail  Act  Granting  a pension 
to  Mel vizia  C.  Stith. 

32  St.  1294;  Mar.  23,  1902;  C,  314 — An  Act  Granting  an  increase 
of  pension  to  John  Garner, 

32  St,  1814 ; Apr.  4,  1902  ; G,  404-= An  Act  Granting  a pension 
to  Alice  Angel, 

32  St.  1310;  Apr,  4,  1902;  C.  413— An  Act  Granting  an  increase 
of  pension  to  David  A,  Frier. 

32  St,  1352;  Apr.  28,  1902;  G.  G02— All  Act  Granting  an  in- 
crease of  pension  to  Mary  J,  Clark. 

32  St.  1355;  Apr,  28,  1902;  C.  614 — Au  Act  Granting  an  increase 
of  pension  to  Mariali  J.  Anderson. 

32  St,  1355;  Apr.  28,  1002;  G.  Oifi^An  Act  Granting  a pension 
to  Esther  A.  C,  Hardee. 

32  St  1357;  Apr.  28,  1902;  C,  626 — An  Act  Granting  a pension 
to  James  F.  P.  Johnston. 

32  St,  1365  ; Apr,  29,  1902  ; G.  665 — An  Act  Granting  an  in- 
crease of  pensibn  to  William  Q,  Gray. 

82  St.  1377;  May  5,  1902;  O,  780 — All  Act  Granting  an  ill- 
crease  of  pension  to  Isaac  Phipps. 

32  St,  1380;  May  5,  1902;  G.  743— An  Act  Granting  a pension 
to  John  R,  Homer  Scott. 

32  St  1380;  May  5,  1902 ; O.  747 — An  Act  Granting  a pension 
to  Amanda  O,  Bayliss, 

32  St.- 1386;  May  5,  1902;  G.  773— Air  Act  Granting  an  increase 
of  pension  to  Delania  Ferguson. 

32  St,  1388;  May  15,  1902;  C.  791 — Au  Act  Fur  the  relief  of 
Mrs.  Arivella  D,  Meeker. 

32  'St,  1389;  May  17,  1902;  C.  798 — An  Act  Granting  a pension 
to  Rebecca  Copplnger, 

32  St.  1395;  May  23,  1902;  C.  831 — An  Act  Granting  a pension 
to  Frances  J,  Abercrombie. 

32  St.  1400;  May  23,  1902;  C.  S52 — An  Act  Granting  a pension 
to  Matthew  V.  Ellis, 

32  St.  1411;  May  28,  1902;  C.  907 — An  Act  Granting  a pension 
to  Hester  A,  Furr. 

32  St  1468 ; June  27,  1902 ; C.  1209 — An  Act  Granting  a pension 
to  Martha  E.  Kendrick, 


32  St,  1401-  June  30.  1902;  C,  1346— An  Act  Granting  an  in- 
crease of  pension  to  Elizabeth  A.  Turner, 

32  St.  1492;  June  30,  1902;  C.  3348— An  Act  For  the  relief  of 
Joseph  H.  Penny.  John  W.  Penny.  _ Thomas  Penny,  and 
Harvey  Penny,  surviving  partners  of  Penny  and  Sons. 

32  St.  1492:  June  30,  1902;  O.  1349 — An  Act  For  the  relief  of 
John  Hornick, 

32  St.  1493;  July  1.  1902;  C.  33SS— An  Act  Grunting  a punsiuii 
. to  William  G.  Miller, 

32  St.  1497;  July  1,  1902;  C.  1405- An  Act  Granting  an  increase 
of  pension  to  Caroline  A,  Hammond. 

32  St.  1514;  Dec,  27,  3902;  C.  54— An  Act  Granting  an  increase 
of  pension  to  Mary  A.  B.  Scott, 

32  St,  1526;  Juu,  12,  1903;  G.  120“An  Act  Granting  un  increase 
of  pension  to  Melinda  Heard. 

32  St.  1555;  Jan,  22r  1908:  O,  201 — An  Act  Granting  an  increase 
of  pension  to  William  G.  Cant  ley. 

32  St.  1569;  Jan.  23,  1903;  0.  323^-An  Act  Granting  a pension 
to  Dicey  Woodall. 

32  St.  1577;  Feb,  2,  1903;  C,  379 — An  Act  Granting  tin  increase 
of  pension  to  William  Flirin. 

32  St.  1578;  Feb.  2,  1903 ; G,  384— An  Act  Granting  an  increase  of 
pension  to  Mary  Manes, 

32  St,  1580;  Feb.  2,  1903;  O,  391 — All  Act  Granting  an  increase 
of  pension  to  Thomas  Starrat. 

32  St,  1580;  Feb.  2,  1908;  C.  302 — An  Act  Granting  an  increase 
of  pension  to  Stephen  J.  Houston. 

32  St.  1581;  Feb.  2,  1903;  O-  396— An  Act  Granting  a pension  to 
Mary  J.  Ivey. 

32  St.  1600;  Feb,  5,  1903 ; C,  491 — An  Act  Granting  a pension  to 
Susan  Kennedy. 

32  St.  1606;  Feb.  6,  1903;  C,  511— An  Act  For  the  relief  of  the 
heirs  of  Mary  Clark  and  Francis  or  Jenny  Clark,  deceased, 
and  for  other  purposes.24 

32  St,  1607^  Feb.  7,  1903  ; C.  520— An  Act  For  the  relief  of  Colonel 
H.  B.  Freeman, 

32  St,  1607;  Feb.  7, 1903;  O.  522 — An  Act  Granting  an  increase  of 
pension  to  Janies  Hunter. 

32  St,  1644;  Feb,  19,  1903;  C.  711— An  Ad  Granting  a pension  t<> 
Susan  Kent, 

32  St,  1648 Feb.  19,  1903 ; C.  732 — An  Act  Granting  a pension  to 
Delania  Preston, 

32  St.  1677 ; Feb.  2S,  1903;  C.  882 — An  Act  Granting  a pension  to 
Margaret  J.  McCranie. 

32  St.  1696;  Feb,  28,  1903;  C,  965—An  Act  Granting  an  increase 
of  pension  to  Elbert  H,  Dagnnll. 

32  St.  1697 ; Mar.  2,  1903  ; 0.  984 — An  ‘Act.  Granting  a pension 
to  Lavinia  Cook, 

32  St,  1703;  Mar,  3,  1003;  C,  1043 — An  Act  Granting  an  increase 
of  pension  to  Emily  Hawkins, 

32  St.  17SS>;  Mar.  3,  1903;  G.  1159 — An  Act  Granting  an  increase 
of  pension  to  Mary  Ann  Garrison, 

32  St.  1730;  Mar.  3,  1903;  C.  1162— An  Act  Granting  a pension 
to  Nancy  McGuire, 

32  St.  1751 ; Mar,  3,  1903 ; G.  1257 — An  Act  Granting  an  increase 
of  pension  to  Fannie  T,  Fisher. 

32  St,  1753;  Mar.  3,  1903;  C.  1267— An  Act  Granting  an  increase 
of  pension  to  Alexander  T,  Sul  linger,  alias  Alexander 
Patillo, 

82  St,  1768;  May  10*  1902 — Concurrent  Res.  Revised  Course  of 
Study  for  Indian  Schools. 

32  St.  1769;  May  13,  1902 — Concurrent  Res,  Report  of  Commis- 
sion to  the  Five  Civilized  Tribes, 

33  STAT. 


« Cited:  25  Op,  A.  G.  460  : Locke.  287  Fed,  270, 

tega.  4 St.  442;  7 St.  4G,  51±  85.  90,  114,  185.  212.  236.  242.  2!)6, 
317,  820  321  425,  541,  59G ; 9 SI.  30.  842,  855;  10  St.  1071,  1079;  31 
St  614,  702  729,  744;  12  St.  981,  1173;  13  St.  075;  14  St.  087;  15 
gt.  022,  640,  6761  16  St.  40,  720:  19  St.  256,  287;  22  St,  43;  24  St. 
219,  888  ; 25  St.  044.  640.  688.  888.  894  ; 20  St,  1028,  1038  : 27  St.  139, 
558.  624,  645;  28  Si  889,  989;  29  St-  354;  30  St,  87.  568,  596,  909; 
31  St.  237,  869.  1086,  1074*  32  St,  257,  260,  263,  264,  401,  575.  646, 
720,  744.  A.  33  St.  ISO;  34  St.  320.  S.  33  St,  1S9.  1048;  84  St,  0, 


I>ov.  in  v,.  ; i^iuiuiger,  ^ju  u,  o,  , tuip- 

pewn.  SO  C.  Cis.  410 ; Creek*  78  C.  Cis.  474 ; Eastern  Cherokees,  40 
C.  Cl§,  104 ; Eastern  or  Emigrant,  82  C.  Ch*.  ISO : Eastern  Cberokees* 
225  fJ.  S.  572  ; Goat.  224  U.  S . 458  ; In  re  Lands.  199  Fed.  811 ; McCalib. 
83  C Cis.  79  ; McMnrray.  62  C,  CIs.  458  ; Mednwaknnton*  57  C,  Cis,  357  ; 
Owen,  217  U,  S,  488:  Rainbow,  101  Fetl  885;  Sweet.  245  TJ,  S.  192; 
U.  S.  V,  Board  284  Fed.  103;  U.  S.  v.  Cherokee.  202  tJ.  S,  101  ; U.  S. 
Vu  Seminol^  290  U.  S.  417;  U.  S.  v,  Watashe,  102  F.  2d  428;  Win  ton, 

kY,  853;  30  St.  679;  31  St-  1081,  1155;  82  St.  257,  276.  656. 


33  St.  15 ; Feb.  18,  1904  ; O.  160— An  Act  Making  appropriations 
to  supply  urgent  deficiencies  in  the  appropriations  for  the 
fiscal  year  ending  June  30*  1904*  and  for  prior  years,  and 
for  other  purposes.25 

33  St  46 ; Feb.  20,  1904 ; C,  101 — An  Act  To  authorize  the  sale 
of  a part  of  what  is  known  as  the  Red  Lake  Indian  Reserva- 
tion* in  the  State  of  Minnesota, “ 

33  St.  60;  Mar.  7,  1904;  G.  405 — An  Act  Establishing  a United 
States  court  at  Marietta*  Indian  Territory. 

33  St  65 ; Mar.  11*  1904 ; C.  505 — An  Act  Authorizing  the  Secre- 


54  S(J.  24  St.  3 SB  ; 2G  St.  794, 

as  gff.  24  St.  505  ; 26  St  B53,  &.  33  St,  583, 

» 5£T.  12  St.  308,  8.  34  St.  325,  1015;  35  St.  70.  465;  36  St,  265; 

40  St,  917,  Cited:  Tydiligs,  23  Case  <fe  Coin.  743  : Sol.  Op.  M.  29616. 
Feb,  19,  1938 ; Chippewa.  80  C.  Cis.  410 ; Chippewa,  801  TJ.  S.  308  J 
Morrison,  266  U.  S,  481, 
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tary  of  the  Interior  to  grant  right  of  way  for  pipe  lines 
tii rough  Indian  lands.37  See.  I & 2 — 25  U.  S,  G.  821,M 

33  St.  66;  Mar,  11,  1LKM ; G.  506 — An  Act  Permitting  the  Kiowa, 
Chieknsha  and  Fort  Smith  R y.  Co.  to  sell  and  convey  Its 
railroad  and  other  property  in  the  Indian  Territory  to  the 
Eastern  Oklahoma  Ry.  Co.,  and  the  Eastern  Oklahoma  By. 
Co.  to  lease  all  its  railroad  and  other  property  in  the  Indian 
Territory  to  the  Atchison,  Topeka  and  Santa  Fe  Ry.  Co.,  and 
thereafter  to  sell  its  railroad  and  other  property  to  the  said 
Atchison,  Topeka  and  Santa  Fe  Ry,  Go,29 

83  St.  SO  ; Mar,  14,  1904 ; G.  544— An  Act  Authorizing  bail  in  criim 
inal  cases  upon  appeal  in  the  courts  of  Indian  Territory. 

33  St.  85 ; Mar.  18,  1904 ; O.  716=— An  Act  Making  appropriations 
for  the  legislative,  executive,  and  judicial  expenses  of  the 
Government  for  the  fiscal  year  ending  June  30,  1005,  and 
for  other  purposes. 

33  St.  153 ; Mar,  30,  1904 ; O,  8U4— An  Act  Relating  to  ceded  lands 
on  the  Fort  Hall  Indian  Reservation.30 

38  St.  154 ; Mar.  30,  1904 ; O.  805— An  Act  To  authorize  the  State 
of  South  Dakota  to  select  school  and  indemnity  lands  in  the 
ceded  portion  of  the  Great  Sioux  Reservation,  and  for  other 
purposes. 

33  St.  189;  Apr.  21,  1904  ; O,  1402— An  Act  Making  appropriations 
for  the  current  and  contingent  expenses  of  the  Indian  De- 
partment and  for  fulfilling  treaty  stipulations  with  various 
Indian  tribes  for  the  fiscal  year  ending  June  80,  1905,  and 
for  other  purposes.31  Sec.  1,  p.  191 — 25  U.  S.  G.  52a ,[i  : 
p,  211 — 25  U,  S.  C,  292  33 ; p.  211,  43  U,  S.  C,  149, 

33  St,  240;  Apr.  21,  10<M ; C,  1410 — An  Act  Permitting  the  Mis- 
souri, Kansas  and  Oklahoma  R.  Co.  to  sell  its  railroads  and 
properties  to  the  Missouri,  Kansas  and  Texas  Ry,  Co.34 

33  St.  254;  Apr.  23,  1904;  C,  1484 — -An  Act  To  ratify  and  amend 
an  agreement  with  the  Sioux  tribe  of  Indians  of  the  Rosebud 
Reservation,  in  South  Dakota,  and  making  appropriation 
and  provision  to  carry  the  same  into  effect.33 

33  St.  259 ; Apr,  23,  1004  ; G.  1485— An  Act  Making  appropriation 
for  the  support  of  the  Army  for  the  fiscal  year  ending  June 
30,  1905,  and  for  other  purposes. 

33  &t,  297  ; Apr,  23,  1904 ; Q.  1489 — -An  Act  Amending  the  Act  of 
Congress  approved  January  26,  1895,  entitled  “An  Act  author- 
izing the  Secretary  of  the  Interior  to  correct  errors  where 
double  allotments  of  laud  have  erroneously  been  made  to 
an  Indian,  to  correct  errors  in  patents,  and  for  other  pur- 
poses.^ 30  25  U,  8.  C,  343  (28  St.  641). 

33  St,  290 ; Apr.  23,  1904 ; G.  1492 — An  Act  To  extend  the  provf 


sions  of  the  Act  of  .January  21,  1903,  to  the  Osage  Eeservu- 
Jl°*  in  Oklahoma  Territory,  and  for  other  purposes.37 * 

33  St.  -99;  Apr,  23,  1004 ; G.  1493^-An  Act  Regulating  the  prae- 
ot  medicine  and  surgery  in  the  Indian  Territory, 

33  St,  302 ; Apr,  23*  1904;  G.  1495 — An  Act  For  the  survey  and 
allotment  of  lands  now  embraced  within  the  limits  of  the 
Flathead  Indian  Reservation,  in  the  State  of  Montana,  and 

oo  J o!?l€  ?nd  disP°sal  of  all  surplus  lands  after  allotment.38 

33  St,  311 ; Apr.  26,  1904 ; C.  1606 — An  Act  To  amend  an  Act 
entitled  “An  Act  to  amend  an  Act  entitled  ‘An  Act  granting 
the  right  to  the  Omaha  Northern  Ry.  Go.  to  construct  a rail- 
way across  and  establish  stations  on  the  Omaha  and  Winne- 
bago  Reservation,  in  the  State  of  Nebraska,  and  for  other 
purposes,’  by  extending  the  time  for  the  construction  of 
said  railway,1’  by  a further  extension  of  time  for  the  con- 
struction of  said  railway,39 

33  St.  314  ; Apr.  27*  1904;  C.  1614 — An  Act  Permitting  the  Ozark 
and  Cherokee  Central  R,  Co.  and  the  Arkansas  Valley  and 
Western  Ry,  Co.*  and  each  or  either  of  them,  to  sell  and 
convey  their  railroads  and  other  property  in  the  Indian  Ter- 
ritory to  the  St,  Louis  and  San  Francisco  R.  Co,  or  to  the 
Chicago*  Rock  Island  and  Pacific  Rv.  Co.*  and  for  other 
purposes, 

33  St,  319 ; Apr,  27*  1904  ; C,  1620 — An  Act  To  modify  and  amend 
an  agreement  with  the  Indians  of  the  Devils  Lake  Reserva- 
tion, in  North  Dakota*  to  accept  and  ratify  the  same  ns 
amended,  and  making  appropriation  and  provision  to  eaiTv 
the  same  into  effect,40 

o3  St.  352;  Apr.  2 t9  1004;  C,  1624— An  Act  To  ratify  and  amend 
an  agreement  with  the  Indians  of  the  Crow  Reservation  in 
Montana,  and  making  appropriations  to  carry  the  same  into 
effect. 


Mu^ritf1 yVf  340.  45  St  442‘  °ttei:  BroWn‘  44  C-  C,e'  288  ' 
'■*  s.  39  St.  973.  sec.  1. 

29  Sg,  1 St.  337, 

30  Sg.  31  St.  672.  S,  33  St.  2078,  2079. 

% 4i2 *A  7 St*  40«  SI,  85,  99,  114,  183,  213,  236.  242,  317 
320,  425.  431.  442,  541,  545.  506;  9 St,  35,  855;  10  St  1071  1079: 

11  St.  614,  702,  714,  729,  730.  757;  12  St,  628,  981,  1173;  13  SI.  675 ' 
14  St.  <07;  15  St,  022,  637,  640,  658,  676;  10  St.  40,  355,  570  sec  3; 
»£0;  17  btk  13J-  ®ec,  1.  2;  IS  Sf.  35,  450,  sec,  9:  10  St.  256,  287; 
22  St.  43*  24  St,  34.  210,  388;  25  St-  045  6S8,  SgfJ  894  80S 26  St 
630  794,  1028  * 2?  St.  139  * 28  St.  605  ; 29  St.  341,  342,'  354 ; 30  It 
90,  49u,  800  * 31  St,  27,  1078.  1442  ; 32  St.  257,  260  263  270  .388  500 

gf  L 7J§  • 42  St,  881.  A.  36  St.  1058.  32  St.'  502,'  64S,’ 

055,  722,  S42,  992,  998.  Ag.  2G  St.  636;  32  St,  654-  Rpg  28  St  910 
A.  34  St  325,  Rp.  33  St,  1048  * 34  St-  325;  48  It  lM4  g S3 St 

1048,  3214;  34  St,  325,  3015;  35  St.  70,  781;  36  St.  269;  38  St,  582  ’ 

42  St,  831  ; 44  St.  453  ; 45  St,  200-  Cited ; Cavell,  3 Okla,  B,  B J 208  - 
Tydingg,  23  Case  & Com.  748 ; 25  Op.  A.  G 308 ; 26  Op  A G 127  * 
26  Op,  A,  G,  351:  27  Op.  A.  G.  530;  29  Op.  A,  G 131  ; 1 L D Memo' 
09  : OP.  Sol.,  M.  7996,  Aug,  2,  1022 ; M.  7316,  May  28,  1924 : Mem^ 
Ind,  Off.,  Apr,  21,  1927;  Letter  of  Asst.  Sec'y  to  See’y  of  War,  Feb 
26,  1932;  Memo.  Sol.,  July  1,  1938;  44  L,  D.  524  ; 53  I.  D.  471  ; Alfrey 
108  Fed.  231  ; Chisholm,  273  Fed.  589  ; Cully,  87  F,  2d  403  ; Delaware! 
74  C.  Cls,  368  ; Dealing,  224  TJ,  S,  471  ; Franklin,  233  U,  S.  269  ; Gloim, 
105  F.  2d  308;  Goat,  224  17.  S.  458;  Green,  46  C.  Cls.  68;  Harris 
7 Ind.  T.  532;  Hawkins,  195  Fed.  345  r In  re  Lauds,  199  Fed  811; 
Basham*  244  TJ,  S,  582;  Medawakantuu,  57  C,  Cls.  357;  Moore  43  F 
2d  322 ; Mullen,  250  U,  S-  090 ; New  York  Indians,  41  C.  Cls.  462  j 
New  York  Indiana.  40  C.  Cls,  448:  Rogers,  263  Fed.  160  ; Saver.  7 Ind. 

T,  675  ; Tiger.  22  F,  2d  786  ; TJ.  S,  v.  Benewnh,  200  Fed.  628  ; U.  87  v 

Board,  284  Fed.  103  ; TJ,  S,  v.  Dowdeii,  220  Fed.  277  ; U.  S-  v Per rV 

S4  F,  lup p_.  309  ; U.  S,  v.  Jacobs,  195  Fed.  707 ; TJ.  S,  v.  Shock,  187 

Fed.  862;  U.  S.  v.  Smith,  266  Fed.  740;  TJ.  S.  y.  Watashe  102  F 2d  428  * 

U,  S,  v.  Whitmire,  230  Fed,  474  L Vinson,  44  F.  2d  772;  Welch.  15  F 
2^184^  ^11  lain  a,  239  U,  S.  414  * Woodward,  238  U.  S,  284, 

^Effective  July  1,  1935,  the  appropriation  provided  for  by  this  sec- 
tion was  affected  by  Act  June  26,  1934,  see.  4,  48  St  1227,  See  Tit 

31,  725c  (b) . 

s*  Cited-  Moore,  167  Fed,  826, 

38  S.  33  St.  700. 

Mi|.  28  St.  641  Cited:  Op,  SoL,  M.  12509.  Aug,  27,  1924;  M.  14233, 
Apr,  24.  1925*  34  L,  D,  252;  35  L.  B,  80  ; 38  L.  D.  558;  43  L.  D.  84;* 
Black,  5 F.  2d  094  ; La  Clair,  184  Fed.  128 ; La  Roque,  239  U.  S.  62  ■ 
Mandler*  52  F.  2d  713  ; U.  S,  V.  Cbehalia,  217  Fed,  281  ; U.  S.  v.  La 
Hogue,  198  Fed,  645. 


33  St.  394 ; Apr,  27,  1904 ; C.  1630=™A,n  Act  Making  appropriations 
to  supply  deficiencies  in  the  appropriations  for  the  fiscal 
year  ending  June  30,  1904,  and  for  prior  years,  and  for  other 
purposes, 

33  St,  452 ; Apr.  28, 1904  ; C,  1762  An  Act  Making  appropriations 
for  sundry  civil  expenses  of  the  Government  for  the  fiscal 
year  ending  June  30,  1905,  and  for  other  purposes, 

33  St.  519 ; Apr.  28,  1904 ; C.  1767 — An  Act  To  authorize  the 
Absentee  Wyandotte  Indians  to  select  certain  lands,  and 
for  other  purposes." 

33  St.  539 ; Apr.  28,  1004  ; G,  1786 — An  Act  To  provide  allotments 
to  Indians  on  White  Earth  Reservation  in  Minnesota,4* 

33  St.  539 ; Apr,  28,  1904  ; G.  1787 — An  Act  To  provide  for  the  care 
and  support  of  insane  persons  in  the  Indian  Territory/^ 

33  St,  544 ; Apr.  28*  1904 ; C.  1794— An  Act  To  authorize  the  Sec= 
retary  of  the  Interior  to  add  to  the  segregation  of  coal  and 
asphalt  lands  In  the  Choctaw  and  Chickasaw  nations*  Indian 
Territory,  and  for  other  purposes,40 
33  St.  550;  Apr,  28,  1904;  O,  1306=— An  Act  In  relation  to  phar= 
macy  in  the  Indian  Territory. 

33  St,  565 ; Apr.  28,  1904 ; O.  1816— An  Act  Confirming  the  re- 
moval of  restrictions  upon  alienation  by  the  Puyailup  Indians 
of  the  State  of  Washington  of  their  allotted  lands,4* 

33  St.  567 ; Apr.  28,  1904 ; G.  1819 — An  Act  To  permit  the  com 
struetlon  of  a smelter  on  the  Colville  Indian  Reservation,  and 
for  other  purposes,48 

33  St.  567 ; Apr.  28,  1004 ; G.  1826 — An  Act  To  ratify  and  amend 
an  agreement  with  the  Indians  located  upon  the  Grande 
Ronde  Reservation*  in  the  State  of  Oregon*  and  to  make  an 
appropriation  to  carry  the  same  into  effect, 

83  St.  571 ; Apr.  2S,  1904 ; C.  l822“An  Act  Authorizing  the  pay- 

37  Ag.  31  St.  660  ; 32  St.  774.  S.  34  St.  539. 

38  $0.  12  St.  975;  17  St.  333,  sec,  1.  A,  33  St.  1048;  34  St.  325:  35 

St.  444,  781 : 36  St.  290  ; 40  St,  1203.  8.  34  St,  205  ; 8§  St.  70,  251  * 

38  St.  510  ; 39  St.  123.  Cited:  Pronovost,  232  TJ.  g.  4S7  ; Op  Sol  , M 
11410,  Jan.  28,  1924,  M.  12498,  June  6,  1924  ; 49  L.  D.  376  i 53  L D 154 

30  %,  80  St.  344  ; 32  St.  1S3. 

40  Sg . 12  St.  303,  sec,  8 ; 17  St.  333.  gee.  1 ; 26  St,  794.  A . 34  St- 
1015.  33  St,  700 ; 34  St,  825  ; 36  St.  209.  Cited : Sissetoa,  58  C.  Cls 

12  St.  393,  sec.  8;  17  St.  333,  sec,  1:  20  St.  341;  32  St-  388 
8.  34  St.  205 ; 35  St.  781 ; 41  St.  751,  Cited:  Tydin^  23  Case  & Com 
743  ; 48  L.  D.  479  ; U,  S.  v.  Powers.  305  TJ.  S,  527  ; U,  S,  V,  12  Bottlea, 
201  Fed.  191  ; U.  S.  v.  Powers.  805  U,  S @27.  - » 

43  Sg.  26  St,  853  ; 31  St.  1074. 

**8g.  23  St,  286;  28  St,  876, 

44  Bg.  16  SL  721 ; 25  St.  643  ; 26  St.  794. 

*s  Cited:  Op.  Sol.,  M.  15954,  Jan.  8,  1927  ; 35  L.  B,  148  \ 44  L.  D.  531  ; 
Chippewa,  301  U,  S.  358  ; Fairbanks,  223  U.  S.  215  ; Gravelle,  253  Fed 
549*  Leery.  190  Fed,  289:  Lemieus.  15  F.  2d  518 ; TJ.  S.  v.  First,  234 
U.  S.  245  ; TJ.  S.  v.  Waller,  243  U.  S.  452 ; Vezina,  245  Fed.  411 : 
Woodbury,  170  Fed.  302. 


« Sg,  32  St.  641, 
7 Sg.  27  St,  633. 
1 Sg.  1 St.  137, 


Cited:  Dull,  222  Fed.  47L 
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ment  of  the  Choctaw  anti  Chickasaw  town-site  fund,  and 
for  other  purposes.'" 

33  St,  573 ; Apr.  28,  1904 ; C.  1824— An  Act  To  provide  for  addi- 
tional United  States  judges  in  the  Indian  Territory,  and  for 
other  purposes.60 

33  St,  5S3  ; Mar,  17,  1004 ; J.  Res.  No.  10 — Joint  Resolution  Au- 
thorizing the  Secretary  of  the  Interior  to  use  five  thousand 
dollars  of  the  amount  appropriated  by  the  Act  approved 
February  18,  1004,  (Ihiblie  Numbered  22),  for  clerical  work 
and  labor  connected  with  the  sale  and  leasing  of  Creek 
lands  and  the  leasing  of  Cherokee  lands  in  Indian  Terri- 
tory," 

33  St.  591 ; Apr,  28,  1G04 ; J,  Res.  No,  3fr™Joint  Resolution  Pro- 
viding for  the  transfer  of  certain  military  rolis  and  records 
from  the  Interior  and  other  Departments  to  the  War  De- 
partment 5 TL  S.  C.  194, 

33  St.  505 ; Dee,  21,  1904 ; C,  22— An  Act  To  authorize  the  sale 
ami  disposition  of  surplus  or  unallotted  lands  of  the  Yakima 
Indian  Reservation,  in  the  State  of  Washington/ 

33  St.  G16 ; Jam  27,  1005;  O.  277 — An  Act  To  provide  for  the  con- 
struction and  maintenance  of  roads,  the  establishment  and 
maintenance  of  schools,  and  the  cure  and  support  of  insane 
persons  in  the  district  of  Alaska,  and  for  Other  purposes.63 
See.  7—48  TJ,  S.  C,  109, 

33  St,  631 ; Feb,  3,  1005 ; C.  297 — An  Act  Making  appropriations 
for  the  legislative,  executive,  and  judicial  expenses  of  the 
Government  for  the  fiscal  year  ending  June  30,  1006,  and  for 
other  purposes." 

33  St.  700 ; Feb.  7,  1905 ; C.  545— An  Act  To  provide  for  the  exten- 
sion of  time  within  which  homestead  settlers  may  establish 
tlieir  residence  upon  certain  lands  which  were  heretofore  a 
part  of  the  Rosebud  Indian  Reservation  within  the  limits 
of  Gregory  County,  South  Dakota,  and  upon  certain  lands 
which  were  heretofore  a part  of  the  Devils  Lake  Indian 
Reservation,  in  the  State  of  North  Dakota,06 

33  St.  706;  Feb,  8,  1905;  C.  553 — An  Act  To  open  to  homestead 
settlement  and  entry  the  relinquished  and  undisposed  of 
portions  of  the  Round  Valley  Indian  Reservation,  in  the 
State  of  California,  and  for  other  purposes." 

33  St.  70S;  Feb.  8,  1905;  O,  556— An  Act  To  allow  the  Mlnne 
apolis,  Red  Lake  and  Manitoba  Ry.  Co,  to  acquire  certain 
lands  in  the  Red  Lake  Indian  Reservation,  Minnesota/'7 

33  St,  714 ; Feb,  10,  1905 ; C.  571— An  Act  To  extend  the  western 
boundary  line  of  the  State  of  Arkansas. 

33  St.  724;  Feb,  20,  1905;  O.  592— An  Act  To  authorize  the  regis- 
tration of  trade-marks  used  In  commerce  with  foreign  na- 
tions or  among  the  several  States  or_  with  Indian  tribes, 
and  to  protect  the  same."  See,  1—15  U.  S,  C.  SI ; Sec.  2 — 
15  TJ,  S-  O.  82;  See,  16—15  U,  S.  O.  96 ; Sec.  80—15  U,  S.  0, 
109, 

33  St.  743;  Feb.  24,  1905;  G,  777 — An  Act  For  the  allowance  of 
certain  claims  reported  by  the  Court  of  Claims,  and  for  other 
purposes*™ 

38  St,  Si6;  Feb.  27,  1905 ; G,  1159— An  Act  Confirming  the  title 
of  the  Saint  Paul,  Minneapolis  and  Manitoba  Ry.  Co,  to  cer- 
tain lands  in  the  State  of  Montana,  and  for  other  purposes,00 

33  St,  821;  Mar.  1,  1905;  C.JL208— An  Act  Legalizing  a certain 
ordinance  of  the  city  of  Purcell,  Indian  Territory, 

33  St,  824 ; Mar.  2,  1005 ; O.  1305 — An  Act  To  divide  Washington 
into  two  judicial  districts.  28  U,  S*  O.  193. 

33  St,  827;  Mar.  2,  1905;  G.  1307— An  Act  Making  appropriation 
for  the  support  of  the  Army  for  the  fiscal  year  ending  June 
30,  1906, 


30  St.  495,  A,  43  St.  138, 

so  Cited'  Dixon,  23  Cnsn  & Com,  712:  Hceves,  23  Case  & Coni.  727; 
25  On/A/G.  532:  12  L,  T).  Memo.  73:  Bartlett,  218  Fed.  380:  Blau  set, 
206  U,  S,  31D;  Blundell,  207  TL  S.  373;  Elliott,  7 Ind.  T.  079;  In  re 
Poff's,  7 Ind.  T.  59  * Jefferson,  247  U.  S.  28B ; Locke,  2S7  Fed.  276  * 
Marlin,  270  TJ,  8.  58  i Morrison,  154  Fed,  617  i Pigeon,  237  TJ_  S.  886 ; 
Prlddy  204  Fed.  955:  Robinson,  221  Fed.  398  < Stewart,  295  U.  S.  403;  : 
Tiger,  4 F.  2d  714  ; U.  S.  y.  Bellm,  182  Fed,  lGi  ; U.  S.  y.  Tiger,  19  F. 
2d  35  ; Washington,  285  U.  S,  422  ; Whitebird,  40  F*  2d  479. 

%\  17  SR.^SSS,  sec.  L A*  86  St.  348.  S,  34  St,  53,  205.  325,  101 C, 
1420*  35  St.  70,  7S1  i 36  St.  202,  269;  37  St.  518  ; 38  St  77.  5S2  : 39 
St.  123,  069  ; 40  St.  561,  Cited,-  Tydings,  23  Case  & Com,  743 ; Letter 
of  Comm’r  to  Sen.  Selden  P.  Speiicer,  Soph  D,  1922 ; Northern,  227 
U S 355 

Cited:  53  I.  D.  593  ; Davis,  8 Alaska  4S1  ; Sing,  7 Alaska  616, 

**  Cited;  25  Op,  A.  G,  460. 

33  St,  254.  319. 

w Sa.  12  St.  393,  sec.  8 ; 26  St  658, 
w Bg.  30  St  990.  Cited:  Chippewa.  80  C.  ClB.  410. 

^ Bg.  21  St.  501 ; 22  St.  298,  A.  34  St,  1251  ; 35  .St,  627. 

BO  Bg.  7 St.  381,  456.  Cited ; Ayres,  44  C,  Cls.  48;  Ayres,  44  C,  Cls. 
110  ; Ayres,  42  C.  Cls,  830. 

**Bg.  25  St.  113, 


33  St,  989 ; Mar.  3,  1905 ; O.  1420— An  Act  To  enable  independent 
school  district,  numbered  12,  Roseau  County,  Minnesota,  to 
purchase  certain  lauds/1 

33  St.  991;  Mar.  3,  1905;  O.  1423— An  Act  Granting  to  the 
Choctaw,  Oklahoma  and  Gulf  Railroad  Company  the  power 
ro  sell  and  convey  to  the  Chicago,  Rock  Island  and  Pacific 
Ry.  Co.  all  the  railway  property,  rights,  franchises,  and 
privileges  of  the  Choctaw,  Oklahoma  and  Gulf  R,  Co,,  and 
for  other  purposes. 

33  St,  1005;  Mar.  3,  1005;  C.  1439 — An  Act  Extending  the  pro- 
visions of  see.  2321  of  the  Revised  Statutes  of  the  United 
Static  to  homestead  settlers  on  lauds  in  the  State  of  Min- 
nesota ceded  under  the  Act  of  Congress  entitled  “An  Act 
for  the  relief  and  civilization  of  the  Chippewa  Indians 
in  the  State  of  Minnesota/*  approved  January  14,  18Si)/,a 

33  St,  1006;  Mar.  8,  1905;  G.  1440— An  Act  Providing  for  the 
acquirement  of  water  rights  in  the  Spokane  River  along 
the  southern  boundary  of  the  Spokane  Indian  Reservation, 
in  the  State  of  Washington,  for  the  acquirement  of  lands 
on  said  reservation  for  sites  for  power  purposes  and  the 
beneficial  use  of  said  water,  and  for  other  purposes.** * * * * * 

33  St.  1016;  Mar.  3,  1905;  O.  1432 — An  Act  To  ratify  and  amend 
an  agreement  with  the  Indians  residing  on  the  Shoshone 
or  Wind  River  Indian  Reservation  iu  the  State  of  Wyoming 
and  to  make  appropriations  for  carrying  the  same  into 
effect/* 

33  St,  1038 ; Mar,  3,  1905 ; O,  1460 — An  Act  To  aid  in  quieting 
title  to  certain  lands  within  the  Klamath  Indian  Ileserva- 
tion,  in  the  State  of  Oregon.*0 

33  St.  1048 ; Mar,  3,  1905;  C,  1479— An  Act  Making  appropria- 
tions for  the  current  and  contingent  expenses  of  the  Indian 
Department  and  for  fulfilling  treaty  stipulations  with  vari- 
ous Indian  tribes  for  the  fiscal  year  ending  June  30,  1906, 
and  for  other  purposes.*15  Sec.  1,  p.  1049—25  U.  S.  O.  272a, 

33  St.  1117;  Mar.  S,  1905;  C,  1482— An  Act  Making  appropriations 
for  the  construction,  repair,  and  preservation  of  certain 
jiublic  works  oil  rivers  and  harbors,  and  for  other  purposes. 

33  St  1156;  Mar.  3,  1905;  G,  1483— An  Act  Making  appropria- 
tions for  sundry  civil  expenses  of  the  Government  for  the 
fiscal  year  ending  June  30,  1906,  and  for  other  purposes.07  P. 
1206—31  U.  B,  G,  615. 

33  St.  1214;  Mar,  3,  1905;  C.  1484— An  Act  Making  appropria- 
tions to  supply  deficiencies  in  the  appropriations  for  the 
fiscal  year  ending  June  30,  1905,  and  for  prior  years,  and 
for  other  purposes.08 * 

33  St.  1326 ; Feb,  20,  1904 ; G,  162— An  Act  Granting  a pension  to 
Cynthia  Thomas. 

83  St  1353;  Feb.  26,  1904;  C.  294— An  Act  Granting  an  increase 
of  pension  to  Louiza  Phillips, 


&Bg.  21  St.  388;  32  St.  261. 

« Bg.  12  St.  393,  gee.  8 ; 25  St,  642. 

&Sg.  so  Rt.  991.  Cited:  Op.  Sol.,  M.  10068,  Feb.  16,  1927, 

&Bg.  12  St.  393,  see.  S.  A.  34  St.  820;  35  St.  650;  45  St.  371,  N. 

34  St.  205,  325,  349,  1 J15  ; 35  St.  70,  781;  30  St,  269;  37  St.  018;  39 

St  341,  519'  37  St.  91;  38  St  77,  5S2 ; 39  St.  123,  909.  1301;  40  St. 
561;  41  St,  8,  408;  42  St  1527;  43  St,  S3.  Cited:  25  Op.  A.  G,  524; 
33  Op.  A.  G.  25;  Op.  Sol,  M.  25347,  Jan.  25,  1930:  Memo,  Sol,  Off., 
B’eb,  21.  1933,  Mav  25,  1933;  Memo.  Ind.  Off.,  May  27,  1935;  49  L,  JJ. 
370;  51  L.  D.  613  ; Clarke.  39  F 2d  800;  Shoshone,  82  C-  Cls,.  23; 
tr.  S.  Y.  Shoshone,  304  TJ.  S.  Ill;  Wadsworth,  148  Fed.  771. 

* Bg.  13  St.  355,  Cited:  Klamath,  81  C,  Cls,  79  ; U.  S.  v,  Klamath, 
304  U.  S.  119. 

™ Bg.  4 St.  442  ■ 

425,  491.  541,  545  ; 

729.  744;  12  St  I , 

15  St.  622,  637,  640 , 658.  676  ; 16  St,  40,  355,  720  ; 19  St.  250,  2S7  ; 22 
St  43  ; 23  St,  79,  80  342  - 24  St,  219,  388  ; 20  St  228,  G44,  645,  688, 
SS8,  894  ; 26  St.  794,  1023 ; 27  St.  139  ; 29  St.  354,  895  ; 30  St  90,  500, 
504,  745;  31  St.  847,  862;  32  St.  2G3,  268.  640,  730,  744,  S42,  90S; 

33  St.  207/208:  Aff.  £s  St.  304.  Rg.  33  St.  204.  A.  34  St.  325,  34 

St.  137,  325,  039,  841.  1015,  1371;  35  St.  70;  36  St.  269,  1058;  38  St. 
77  ; 89  St.  123,  969  ; 40  St.  501  ; 41  St.  3.  408,  1225  ; 42  St.  552,  1174  ; 
43  St-  390,  1141  , 46  St-  1519-  Cited;  Tydings,  23  Case  & Com,  743 ; 
26  Op.  A.  G.  127  : 53  I.  D.  128  : Browning,  6 F,  2d  801  ; Cherokee,  203 
U.  S.  76 ; Cherokee,  223  TT.  8.  108 ; Choctaw,  8l  C.  Cls.  1 ; Dull,  222 
Fed.  471;  Goat,  224  U.  S.  458;  Harrison,  254  U.  S.  103;  In  re  Terrell’s, 

6 Ind.  T.  412 ; Indian,  240  IT.  3.  522 ; Kansas,  80  C.  Cls.  264  * Lowe. 
223  TJ.  3.  95  ; McCurdy,  £40  U.  S.  263 ; Medawakauton,  57  G.  Cls.  357  ; 
Monsbn,  231  D.  S.  341;  Moore,  43  F.  2d  322;  Morrison,  154  Fed.  617; 
Morrison,  6 F.  2d  811;  Norton,  268  TJ.  S.  5il ; Ottawa,  42  C.  Cls.  240; 
Ottawa,  42  C*  Cls,  518;  Persons,  40  C.  Cls.  411;  Fronovost,  232  TJ,  S; 
50  ; Quick  Bear,  210  U.  S.  80;  Robinson,  221  Fed.  308;  Ross,  227  U.  S, 
530  ; Seminole,  78  C.  Cls.  455  ; Starr.  227  U.  3-  613  ; Stewart,  295  U.  S. 
403;  tJ-  S.  v.  Boss/  160  Fed-  132:  U.  S.  v.  Candelaria.  271  U.  3.  432; 
U-  5-  v.  Chavez,  290  U.  S,  357  ; U.  S.  v.  Mid  Continent,  67  F.  2d  37  * 
U.  S.  V,  Moore,  J6l  Fed.  513 ; U.  S.  v.  Sandoyal,  231  U.  S-  28  ; TJ.  B,  v. 
Watashe,  102  F.  2d  428  ; U.  S.  y.  Wooten,  40  F.  2d  882  ; U.  S,  Fidelity, 

7 Ind.  T.  S3  ; TJ-  S.  y.  Board,  193  Fed.  4S5. 

« Cited:  53  I.  P-  593. 

^Bg.  33  St.  189.  S.  3@  St.  478. 


586 


600 


annotated  table  of  statftes  and  treaties 


.1.1  St.  1353-34  St.  9 


33  St.  13"i3;  Fob.  i!(i.  3!IU4  ; C.  205 — An  Act  Granting  an  increase 
of  ]H*i|Hlnii  to  Elizabeth  A Jones, 

83  Sf.  1363 ; February  20.  1904 ; (X  333 — An  Act  Grunting*  an 
increase  of  pen  Sinn  tn  Ada  line  Him  w Lovcjoy, 

33  Hr.  1303:  Feb.  20.  1SI04  ; <X  33(3— An  Ae!  Grunting  nn  increase 
of  pension  to  William  P.  Hereford. 

33  Hi.  1374:  Miir.  3,  1004:  ( \ 30*2 — -An  Art  Granting  an  incm'iw* 
of  | a:  ns  ion  to  Jesse  J,  Finley. 

33  HI.  1370;  Mar,  5.  3004 : (X  403 — An  Act  Grunting  an  increase 
of  pension  to  Thomas  Joyce*. 

33  Ht.  1303;  Mar.  8.  1904;  C.  4N1*— An  Ant  Granting  an  increase 
of  pension  tn  Hwepston  R.  W.  Stephens. 

23  St.  1393  ; Mar,  S,  19t)4:  C,  482— An  Act  Granting  an  increase 
of  pension  to  James  E.  I-Iarrison. 

33  St.  1398:  Mar.  11,  1904:  C.  5UH — An  Act  For  the  relief  of 
Darwin  S.  Hall. 

C.  510 — An  Act  Granting  a pension 


CX  530— An  Act  Granting  a pension 
O.  557 — An  Act  Granting  a pension 
f\  578— -An  Act  Granting  a pension 


33  St.  1398 : Mar,  11,  1904 
to  Caroline  H,  Winn, 

33  Hr.  1402,*  Mar.  11,  1904 
to  Martha  E.  Nolen. 

33  Ht.  1407;  Mm*.  16.  1904  : 
to  Ann  M.  Driggarn. 

33  St.  3411  i Mar.  i(j,  1904 
to  Mary  XCorth, 

33  Ht.  1415;  Mm*.  1(5,  1904;  C,  Hi  M3 — An  Act  Granting  a pension 
to  Henry  II.  Barrett. 

33  St.  1423;  Mar.  16,  39(J4:  C,  080- — An  Act  Granting  a pension 
to  Reuben  A.  Finncll. 

33  St.  1442;  Mar.  16,  190=1-  C,  713— An  Act  Granting  a pension 
to  James  S.  Lauderdale. 

33  St.  1402*  Mar,  22,  1904;  C.  770 — Ail  Art  Granting  a pension 
to  Ann  A.  Devore. 

83  St.  1472;  Apr.  6,  1904:  (1.  880 — An  Ac*t  Granting  an  Increase 
of  pension  to  James  H.  Martin. 

23  St.  1490;  Apr,  8.  1904;  O.  004- — An  Act  Granting  ail  increase 
of  pension  to  Samuel  Pnrmle.v. 

33  St.  1496;  Apr.  8,  1904;  U,  998— An  Act  Granting  a pension 
tn  Mary  Shiver. 

83  Ht.  1497;  Apr.  S*  1004;  C.  1002 — An  Act  Granting  a pension 
to  Jane  E.  Tatum, 

33  St.  1408;  Ain*,  8,  1904-  C,  1006— Ail  Act  Granting  an  increase 
of  pension  to  Margaret  F.  Harris. 

33  St.  1504;  Apr,  8,  1904 ; Q,  1033 — -An  Act  Granting  a pension 
to  Ellender  G.  Miller. 

83  HI.  1510 ; Apr.  8,  1904;  C,  10S3*An  Act  Grunting  a pension 
to  Louis  DcWitt. 

83  St,  3521;  Apr.  8.  1904;  (!,  1100 — -An  Act  Grunting  a pension 
to  Francis  M.  Good, 

33  Ht.  1523;  Apr.  3,  1904;  C.  115 — An  Act  Granting  n pension 
to  Julia  A.  Allison, 

38  St.  1525;  Apr.  8,  3 904;  C,  1127 — An  Act  Granting  ail  increase 
of  pension  to  Kezia  Cherry. 

33  St.  1531;  Apr.  11,  1904;  C.  1103— An  Act  Granting  a pension 
to  John  MeDerinkl, 

33  St.  1535:  Apr,  11,  1904:  C.  1178 — An  Act  Granting  an  increase 
of  pension  to  Amanda  M.  Hand, 

33  St:,  1535;  Apr.  11,  1904  ; CX  1179 — An  Act  Granting  an  increase 
of  pension  to  Jesse  N.  Tough. 

33  St-  1585;  Apr.  11,  1904 ; C.  1180 — An  Act  Granting  an  increase 
of  pension  to  Julia  C.  Vnnznnt. 

33  St,  1535;  Apr.  11.  1904-  o.  1181 — -An  Act  Granting  an  in cr case 
of  pension  to  William  Varnes, 

33  St.  1538;  Apr,  11.  1904;  CX  1103 — An  Act  Granting  flu  In- 
crease of  pension  to  William  0.  Griffin, 

32  Hi.  1547  ; Apr,  11,  1904  ; C-  1234— An  Act  Granting  an  increase 

of  pension  to  Esther  J.  lteynolcR 

83  St.  1548;  Apr,  11,  1905;  C.  1240 — An  Act  Granting  nn  in- 
crease of  pension  to  Jane  Allen, 

33  St,  1560;  Apr.  13.  1904;  (X  1804 — An  Act  Granting  an  increase 

of  pension  to  Sarah  N,  Maddox, 

33  St.  1580 ; Apr,  22,  1004 ; C,  1425— -An  Act  Granting  a pension  tn 
Mary  A.  V,  Cook. 

33  St.  1582;  Apr,  22,  1904  ; C.  1435 — An  Act  Grunting  a pension 
to  Rachel  Tyson. 

33  St.  1619:  Apr,  27,  1904;  C.  164(1— An  Act  Granting  n pension 
to  Matilda  Witt 

33  St.  1633;  Apr,  27.  1904;  C,  1702 — An  Act  Granting  nn  increase 
of  pension  to  Rilns  T.  Overstreet. 

33  St,  1637 ; Apr,  27,  1904;  (X  1722— An  Act  Granting  an  increase 
of  pension  to  Mary  L.  Johnson. 

S3  St.  1640;  Apr.  27,  1904:  C.  1733— An  Act  Granting  an  increase 
of  pension  to  Mieujnh  Hill,  alias  Michael  C.  Hill, 


3.-i  Ht,  l6-i(i : Apr.  28,  1904  • tX  IRiO — An  Act  Granting  nn  increase 
of  pension  In  William  M.  Lang, 

38  St,  1650;  Apr,  28.  1904 ; C.  1881 — An  Act  Granting  an  in- 
crease of  pension  to  Jeremiah  Gill, 

Ht,  1002 ; Apr,  28,  1994:  C.  1908 — An  Act  Granting  an  increase 
of  pension  tn  Loneinda  M.  Thompson. 

33  St.  1004 : Ajir.  28.  15)04;  C.  191!)— An  Act  To  pnv  certnin 

M Choctaw  (Indian)  warrants  held  by  James  M,  Shackelford. 

33  St,  1678;  Apr.  28,  1904;  C.  1932 — An  Act  Granting  a pension 
to  Tliornns  Smith. 

33  St,  1718;  Apr.  28,  1904  ; C,  2136 — An  Act  Granting  nn  Increase 
of  pension  to  Janies  R.  Fletcher, 

33  St.  1 i 69  : Jan.  25,  190;* ; C.  248 — An  Act  Granting  an  increase 
of  pension  to  A Infair  Chastain. 

33  SL  1769;  Jan,  25,  1905:  C,  249 — An  Act  Granting  an  increase 
of  pension  fo  Colon  Thomas, 

33  St.  1848:  Feb.  20,  1905;  C,  (S5(S— An  Act  Granting  an  increase 
of  pension  to  Susan  A.  Reynolds, 

33  St,  i860;  Feb,  20,  1905;  C.  710 — An  Act  Granting  a pension  to 
June  Johns. 

33  Ht.  1801  Feb.  20,  1905;  G.  715— An  Act  Granting  nn  Increase 
of  pension  to  Stephen  Dumpier. 

3»i  St.  1864  ; Feb,  21,  190-*;  C,  780 — An  Act  Granting  a pension 
to  Philip  Lawotte. 

33  Sf,  18 if);  Feb,  25,  1905;  0.  800 — An  Act  Granting  a pension 
to  Mnhala  Alexander. 

33  Ht,  1882;  Feb.  2 5,  190;>;  C,  S31  '—An  Art  Granting  an  increase 
of  pension  to  Henry  S,  Riggs, 

33  St.  1892:  Feb,  25.  1905:  C.  875 — An  Act  Granting  an  increase 
of  pension  to  Joel  J.  Addison. 

33  St,  189  < ; Feb.  2r»,  1905  : <X  900— An  Act  Granting  nn  increase 
of  pension  to  Nnhrvista  G.  Heard. 

33  St.  1933;  Feb.  25,  1005;  O,  10(10 — -An  Act  Granting  an  increase 
of  pension  to  John  A.  Cairnes. 

33  Ht.  1937;  Feb.  25,  1905:  C.  1ii7ft—Aii  Act  Granting  nn  in- 
crease of  pension  to  Mary  L.  Walker. 

33  St.  1942:  Feb,  25.  1905:  CX  l098w^An  Art  Grunting  an  increase 
of  pension  to  Caroline  Jennings, 

33  St.  1943 ; Feb,  25,  1905 ; C,  1102— An  Act  Granting  a pension 
to  Avery  Dalton. 

35  St,  1965;  Feb.  28,  1905;  C.  1207— An  Act  Granting  a pension  to 
Collin  A,  Wallace. 

33  St,  1981 ; Feb.  28.  1905  ; O,  1279— An  Act  Granting  an  increase 
of  pension  to  Martha  Haddock. 

38  St.  2001  ; Mar,  2,  1905  ; O,  1 387 — A n Act  Granting  an  increase 
of  pension  to  William  G,  Taylor. 

33  St  2006;  Mar.  3.  1905:  C.  1513— An  Act  For  the  relief  of 
the  Mission  of  Saint  Jnzmta.  in  the  State  of  Washington.® 

S3  St.  2009  ; Mar,  3,  1905  ; C,  1525— An  Act  Granting  nil  honorable 
discharge  to  Eugene  II.  Ely, 

33  Sf.  201 S : Mar.  3.  1905  : CX  1560 — All  Act  Granting  an  increase 
of  pension  to  Hnrnh  Kearney, 

33  St.  2024:  Mar,  3.  1905:  CX  1592— An  Act  Granting  a pension 
to  Cole  B,  Fugate. 

33  Sf,  2048:  Mar.  3.  1905;  O,  1699 — All  Act  Granting  nn  Increase 
of  pension  fo  Michael  Daniel  Kernan, 

33  Ht,  2048;  Mar.  3,  1905;  C.  1700— An  Act  Granting  a pension 
to  James  H.  Thomas. 

83  Stn.  2052;  Mar.  3,  1905;  O,  1714 — An  Act  Granting  an  increase 
of  pension  to  Maliudn  Peak. 

33  St.  2058;  Mar.  3.  1995  ■ C,  1743— An  Act  Granting  an  increase 
of  pension  fo  Jacob  Fulmer, 

33  Sf,  2058 : Mar,  3.  1905:  O.  1744— An  Act  Granting  an  increase 
of  pension  to  Nunev  Ann  Rmifh. 

33  Ht.  2077 : Jnu.  28,  1994  ; Concurrent  R^, — Indian  Treaties. 

33  Sf,  2078:  Mar.  1,  1994;  Concurrent  Res, — Fori  Hall  Indian 
Reservation,7" 

33  Sf.  2078:  Mn 4,  1904;  Concurrent  Res, — Fort  Hall  Indian 
Reservation.^ 

33  Sf,  2070:  Mnr  15,  1904;  Concurrent  Res— Fort  Hall  Indian 
Reservation."2 

33  HK  2070:  Mar  22,  1904;  Concurrent  Res. — Fort  Hull  Indian 
Reservation,” 


34  STAT* 

34  St.  9:  Jan,  27.  1906:  C.  7— An  Act  To  provide  for  the  ex- 
tension of  time  within  which  homestead  settlers  may  oh  tab- 


**  m.  9 St.  323  : 10  St.  172, 

70  F't.  33  St,  153. 

71  Fig.  33  St.  153, 

Ts  Bn.  33  St.  153, 

™Sff.  38  St.  ir,% 


SS7 


34  St.  9-34  St.  267 
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lteh  their  resilience  upon  certain  lands  which  were  here- 
tofore a pari  ui  the  Uinta  Indian  Reservation,  within  the 
counties  of  Uinta  and  Wasatch*  in  the  State  of  Utah. 

:U  Si  27;  Fob.  27,  1DIJG;  C-  510 — An  Act  Making  appropriations 
to  supplv  urgent  deficiencies  in  the  appropriations  tor  the 
fiscal  year  ending  June  30,  1006,  and  for  prior  years,  and 
for  other  purposes.” 

34  St,  53:  Mar.  0,  1900;  C.  518— Au  Act  Authorizing  the  dm* 
position  of  surplus  and  allotted  laiuLs  on  the  Yakima  Indian 
Reservation  In  the  Stale  of  Washington,  which  can  be 
irrigated  under  the  Act  of  Congress  approved  June  17,  1002, 
known  ns  the  reclamation  Act,  and  for  other  purposes/ 
34  St,  55-  Mar.  8,  1900;  C.  629 — An  Act  rroviding  for  the  issu- 
ance of  patents  for  lands  allotted  to  Indians  under  llie 
Moses  agreement  of  July  7,  1888, 77 
34  St,  78 ; Mar,  19,  1906 ; C,  961 — An  Act  Extending  the  public 
land  laws  to  certain  lands  in  Wyoming.1* 

34  St  7S-  Mar,  19,  1906;  C.  902 — An  Act  Authorizing  and  di- 
recting the  Secretary  of  the  Interior  to  sell  and  convey  to 
the  State  of  Minnesota  a certain  tract  of  land  situated  m 
llio  county  of  Dakota,  State  of  Minnesota. 

21  St  86;  Mar.  20,  1000 ; C,  3125 — An  Act  For  the  establishment 
of  town  sites,  and  for  the  sale  of  lots  within  the  common 
binds  of  the  Kiowa,  Comanche,  and  Apache  Indians  in 

Oklahoma.7”  „ , _ ..  , 

34  St.  89 ; Mar.  22,  1900 ; G.  1120— An  Act  To  authorise  the  sale 
and  disposition  of  surplus  or  unallotted  lands  of  the  dimin- 
ished Colville  Indian  Reservation,  in  tlie  State  of  Wash- 
ington, and  for  other  purposes.*0  , . , 

84  St.  88;  Mar.  27,  1998;  O.  1348— All  Act  Leasing  and  demising 
certain  lands  in  La  L’lutn  County,  Colorado,  to  the  I?,  F.  U* 

Hubber  Co.  . . . . , 

34  St,  91;  Mar.  2S,  1000;  C.  1350— An  Act  Authorizing  the  sale 
of  timber  on  tlie  Jicarilla  Apaclie  Indian  Reservation  for 
the  benefit  of  the  Indians  belonging  thereto. 

34  St  91 ; Mar.  29,  1900;  C,  1351 — An  Act  To  consolidate  the  city 
(if  South  Me A1  ester  and  the  town  of  Me A1  ester,  in  the 
Indian  Territory.”1  . , , ... 

34  St  124  * Apr-  21,  1906;  C.  3645— An  Act  To  authorize -the 
sale  of’ a portion  of  tlie  Lower  Brule  Indian  Reservation  In 
South  Dakota,  and  for  other  purposes.88 
34  St.  137 ; Apr.  20,  1906 ; C,  1876— An  Act  To  provide  for  the 
final  disposition  of  the  affairs  of  the  Five  Civilized  Tribes 
hi  the  Indian  Territory,  and  for  other  purposes. 


74  8 a 32  Bt.  263,  OHS, 

2$  ®4,  June  T.  1020;  Tydinga, 

2JA6  •i;!USK  °79.  7s‘‘  30  St,  1308;  38  St,  77,  Olted : 40  L.  D,  212; 
8t-iri'  227  U.  8.  013  ; U.  S.  v.  Moore,  iOi  Fed.  513. 

™ 80.  30  81,  02. 

”2if3l7* * * * SSt4383  see,  i*  32  St-  288.  A.  39  St  072,  R.  34  St.  2820; 
^17  St  107*  40  St  440'  41  at7  5«ai"4it  St-  007;  43  St.  1302-  44  St.  558  ; 
47  IV  Vi4  CT? cd • Tidiiig? 23  OisJ  & Com.  743;  Op,  Sol.,  M.  28028, 

>Lv  iM  i93n;  5t)  L lV.  601  ; Mu-son.  302  U.  8.  186;  U.  S.  v.  Ferry, 
24  F.  Supp.  309  ; U-  S-  v.  Pelican,  U32  U.  S.  442, 
hi  .0*1  st-  500 


mi  V'q4*  on  A G ’ 275  * 34  Op,  A.  G.  302;  1 L,  D.  Memo.  90  ; Op,  Sol., 
M 7906 -Aug  2.  1922,  D 469S7,  Nov.  13,  1022;  M.  10526,  Dec.  13, 
i023  - M.’  T;U«;M..y  28.  1921.  Oct.  4.  MMi  Report  oj . Stntus  ot ! Purtrto 


$21  &j$SSl  zMs\*i  lso:-  Miwfra4er,b.-8.T*7  biiwfciiTsof'a,  i. 

373:  B%drn  ,240  U.  S.  88  ; Blown.  44  C.  CIS.  288  j Bunch,  263  U,  S 
---*  - — - - v,  2d  f>03 ; Cherokee,  85  C;  Cls,  76;  Choctaw.  81  C, 


/ummu  24S  U.‘  S,'  l8sf ; oiMTijll  UOM  W.,  Vf  t 


l(),i  ; Harris,  _Lbo  eeu.  1 , i lctau itui.  . , 

132;  In  re  Jessie's, ' 250.  Fed.  594;In  re  Lands  l99^d  8ll^Inre 
Palmer’s,  11  F,  Simp.  301;  Iowa,  21 7 Fed.  11 Jack  SO  F.  2d  504  ; Ten 
Dings,  102  Fed,  507  ; King.  64  F.  2d  970  • KnigSi  ,228 IU.  5.  6 ; Ledbetter, 
23  F,  2d  81;  Ligou.  164  Fed.  670;  Locke,  287  Fed,  276  ; M,  K.  & 4.  Ry.. 
47  C.  Cls,  00;  Moore,  43  F.  2d  322.;  Morrison,  I54  FM-  6l7  ; Mmien, 
2r,0  LTe  S-  500  i Mullen,  224  U.  s.  448*  Muskrat,  219  1 D.  B,  34b  ; Ne-KaU- 
Wah-She-Tim-Kali,  200  Fed.  303  ; Nunn.  21 G Fed,  330;  Rarker,  2o0  XJ 
00 ; Reed,  197  Fed.  410  ; Rollers,  263  Fed.,  IfiO  ; Roubedenire,  2B  F,  2d  277  , 
Seminole,  78  C.  Cls.  45D  ; Shulthis,  220  XL  B.  561  ; Stewart,  295  U,  S.  403  ; 


267785—42- 


34  St  182;  May  8,  1906;  C.  2348— An  Act  To  amend  section  six 
of  an  Act  approved  February  8,  iss7,  entith'd  "Ail  Act  to 
provide  for  the  allotment  ot  lands  in  severalty  to  Indians 
on  tlie  various  reservations,  and  to  extend  the  protection 
of  the  laws  of  the  United  States  mul  the  Territories  over 
the  Indians,  and  for  other  purposes.”  25  V.  S,  C.  349  (kcc. 
6,  24  St.  390).  See  Historical  Note  25  U.  S,  C,  A.  349,  4U4, 
S U S C 3.84 

34  St.  197;  May  17,  1900;  C.  2469— An  Act  Authorizing  the  Sec- 
retary of  the  Interior  to  allot  homesteads  to  the  natives  of 
Alaska.66 

34  St,  205;  May  31,  1906;  C,  2507— An  Act  Making  appropriations 
to  supply  additional  urgent  deficiencies  in  appropriations 
for  the  fiscal  year  1906,  and  for  other  purposes, ha 
34  St  208 ; June  4,  l9tX> ; O.  2573— An  Act  Providing  for  a recorder 
of  deeds,  and  so  forth,  in  the  Osage  Indian  Reservation,  In 
Oklahoma  Territory. 

34  St.  213;  June  5, 1906;  0.  2580— An  Act  To  open  for  settlement 
505,000  acres  of  land  in  the  Kiowa,  Comanche,  and  Apache 
Indian  reservations,  in  Oklahoma  Territory/7 
34  St.  240;  June  12,  1906;  C.  3078— An  Act  Making  appropriations 
for  the  support  of  the  Army  for  the  fiscal  year  ending  June 
30,  1907. 

34  St.  262 ; June  14,  1906;  C,  3298— An  Act  To  enable  the  Indians 
allotted  lands  In  severalty  within  the  boundaries  of  drainage 
district  numbered  one,  In  Richardson  Comity*  Nebraska,  to 
protect  their  lands  from  overflow,  and  for  the  segregation 
of  such  of  said  Indians  from  their  tribal  relations  as  may 
be  expedient,  and  for  other  purposes,83 
34  St,  268 ; June  14,  1906;  C.  3299— An  Act.  To  prohibit  aliens 
from  fishing  in  the  waters  of  Alaska. 811  See,  1 — *48  U,  S.  C. 
243.  . , , 

34  St.  267;  June  16,  1906;  C,  3335— An  Act  To  enable  the  people 
of  Oklahoma  and  Of  tlie  Ifidion  Territory  u>  form  a consti- 
tution and  State  government  and  be  admitted  into  the  Union 
on  an  equal  footing  with  the  original  States;  and  to  enable 
the  people  of  New  Mexico  and  of  Arizona  to  form  a consti- 
tution and  State  government  and  be  admitted  into  the  Union 
on  an  equal  footing  with  tlie  original  States.150  Sec,  7 — 1G 
USC  158:  See.  18—16  U,  S,  C.  151,  28  U-  S.  G.  182,  481,  490; 
Sec.  14—10  U.  S.  C.  151,  28  U.  S.  C.  182, 


Bundny  248  TL  K 545  ; Sup..  295  U,  S.  418  ; Sweet,  245  U.  S,  192  ; Talley, 
246  U.S.  104;  Taylor,  23f.  U,  S.  42  ; Tiger,  221  U,  S.  286  ; U.  S.  v.  Bart- 
lett 235  LT  K 72  ■ U S.  v.  Bean,  253  Fed.  1 ; U.  S.  v.  Board.  284  Fed.  103  * 
U.  H.  v.  Comet,  O.  & G.,  202  Fed,  849  : U.S.  cx  rel  Jolinson  253  Ah  S, 
209  ; IT.  S.  V.  kerguKon,  247  U.  S,  175  ; U.  S.  v.  First,  234  U-  B.  |45  ; 
U S.  v Fooghee.  225  Fed.  021 ; U.  S,  V.  Gypsy,  10  F.  2rt  487  ; U S.  V. 
Ilnlsell  247  Fed  390 : U.  S.  v.  Hayes,  20  F.  2d  873 ; U.  S.  v.  Hinkle, 
2G1  Feb.  518  * U,  B.  V,  Kniglit.  200  Fed.  145  ; U,  S.  V.  Rea-Bogd,  171 
Fed  501;  U.  S v.  Seminole,  299  U.  S,  417;  U.  S.  v.  Shock,  1ST  Fed, 
862;  U i.  v.  Shock,  187  Fed.  870;  U.  S,  v.  Smith,  206  had.  7401TJ,  S, 
v,  Smith,  279  Fed.  136  ; U.  S,  v.  Smith,  28S  Fort,  856 j U.  S.  vStlgatl, 
226  Fed,  190*  U.  S-  v.  Tiger.  10  F,  2d  35;  U.  S.  v.  WoKtorn.  220  fed. 
726;  U S,  v,  Whitmire.  2S6  Fed,  474;  U,  S,  Exp,,  191  Fed.  073* 
Vinson.  44  F.  2d  772*  Wndo,  39  App.  D.  C,  245;  WillilUiiS,  218  Bed, 

7f)«  240tSt2’3588?' bbc.  K.  39  St-  909.  'ited:  Brofiius,  23  Case  & 

Cnm.  739;  Brown,  39  Yale  L.  3,  307;  Cain.  2 1 Minn,  L.  Knv.  177; 
Krieger  3 Geo.  Wash.  L.  Rev.  279  ; 2 L,  D.  Memo,  284  ; 4 L,  D.  Memo  7 2^; 

12  L D Memo  652;  Op-  Sol..  M.  5379,  July  14,  1921;  M.  4Q18,  July  29, 
1921  ; M.  6882.  Mar,  20.  1922;  Memo.  lud  Off-,  Apr.  21,  1927  : Op.  Sol.. 
M.  25258.  June  26,  1929;  On.  A.  G.,  Oct.  5,  1029  ; Op.  Sol..  M,  25347, 
Jan  25,  1930,  Aug  18,  1932;  Memo.  Sol,  Off..  Jan.  Hi,  1934;  Bisek, 
5 P 2d  994  * Boarf  181  Fed.  013 ; Diekgon,  242  U.  S,  371 ; Eugene  Spl 
f ouie  274  iVd,  47  ; Ex  p,  Pero,  99  F.  2d  2S  ; Ex  p.  Van  Moore,  22l 
Fed,  954;  Halbert,  283  U.  S,  753;  Jolmsom  283  Fed.  954  ; Lm(i,  241 
U.  S,  201  ; Larkin,  276  TJ,  S.  431  ; Locke,  287  Fed.  276;  Miller,  57  L 
2d  987  ; Minnesota,  305  U.  S,  382 ; Scheer,  48  F.  2d  327  : bemples.  246 
Fed  f>0l  ; U,  S.  v.  Benewah,  290  Fed.  028  ; U,  S.  v.  Board,  13  F,  Supp. 
641 U.  k v.  Celestine,  215  U.  S,  278;  U.  S.  v.  Debell,  227  Fed,  771; 
U S v bebeil,  227  Fed.  760;  U.  8.  v,  Dobell,  227  Fed.  775;  U,  S.  v, 
Dewey,  S,  D.,  14  F.  2d  784  ; U.  S,  v.  Ferry,  24  F,  Supp.  309  ; IT.  S,  v, 
Gardner,  189  Fed.  690 ; U.  S,  r.  Glacier.  17  F.  Siipp.  411;  U,  S.  w 
Heinrich  16  F 2d  112  ; U.  S.  v.  Jackson,  2S0  U.  S.  183;  U,  S,  v.  Lewis, 

05  F 2d*  230  : TJ.  S.  v.  Nez  Perce,  95  F.  2d  232  i U.  S.  v,.  Nez  Perce. 

^67  Fed,  495 ; U,  S.  v,  Pearson,  231  Fed,  270 ; U,  S.  v,  Pelican.  232 
U S 442 : U S V,  Powers.  305  U.  S.  527 ; U,  S-  v.  Sherburne.  68  F, 

2d  155  ; U.  g;  V.  Smith,  279  Fed  3 30;  U.  S.  ▼.  Waller,  243 : U.  S,  452; 

U.  S.  vp  Lynch,  7 Alaska  508;  U,  S,  v.  Powers  305  U.  B.  q27 
" «5  Oitcdi ^53  I.  D.  593  ; Worthern,  229  Fed.  9G6 ; Memo.  Sol.,  Mar.  28* 
1030 

ss&ff  33  St.  304,  352*  394.  595,  1016,  5?,  34  St.  1295;  35  St  317, 

§*  Aff.  31  St.  672,  A,  34  St.  1015,  34  St.  5uU,  2S30  ; 35  St  41, 

444,  836;  36  St.  265*  37  St,  33;  40  St.  1318.  Vit<d:  Op.  Sol  M.  7002, 
Mar.  10,  1922 ; Letter  from  Aira’t  Sec’y,  to  Comm  r.  Aug.  14,  1926 ; 
Op.  Sol.,  M.  18772,  Dec,  24,  1028  ; 35  L.  B.  140  ; 83  L.  D,  422  ; Oklahoma, 
258  U S,  574 ; U.  S.  v.  Rowell,  243  U.  S.  464. 

MA,  36  St.  808, 
a 50  St  1174 

no  a\  34  St,  1286  * 35  St,  838,  S.  34  St.  634.  Oiled:  Krleger,  3 Geo. 


597 ; Browning,  6 F.  2d  801:  Buttei*fleld..  — - - w - . . 

218  Fed,  154  - Chisholm,  273  Fed.  589  ; Collins,  243  Fed.  495 ; Edwards, 
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34  St.  325-34  St.  1015 


84  St.  325 ; .1  uae  21,  1006 ; tj  8504— An  Act  Makiug  appropriations 
lor  the  current  and  contingent  expense.-:  of  the  Indian  De- 
partment, for  fill  tilling  treaty  stipulation&i  with  various  In 
diau  tribes,  anti  for  other  purposes,  for  the  fiscal  year  end- 
lug  June  80,  1U07.-1  25  U.  S.  C-  270,  25  U.  S-  C 303 
25  U.  S.  C.  07  ( see.  3,  10  St.  190;  sec.  4,  23  St  205 ).K 
411,  25  U.  S.  C\  302,  25  U.  S.  C.  333  (see.  2,  30  St.  000), 
25  U.  S.  a 07  (see,  3,  It)  St.  100=  sec.  4,  23  St.  20D),Vi 
25  L\  S.  C.  801a. 

84  St,  380 ; June  22,  1006;  U.  3514— An  Act  Making  appropriations 
for  tile  legislative,  executive,  and  judicial  expenses  of  the 
Government  for  the  fiscal  year  ending  June  80,  1007,  aud 
for  other  purposes,1,4 
81  Si.  530;  June  28,  100G;  C,  3572— -An  Act  For  the  division  of 
the  lands  and  funds  of  the  Osage  Indians  in  Oklahoma 
Territory,  and  for  other  purposes/6 


5 F-  2d  17 : Ex  p.  Webb,  220  U.  B.  663 ; Frame,  189  Fed.  785  ; Greer. 
240  U.  B.  509  : Hawley,  15  F.  2d  021  : in  re  Palmer’s,  11  F.  Supp.  301  : 
Jackson,  48  F.  2d  513:  Jefferson,  247  TJ,  S,  288;  Johnson.  234  l)  S, 
422  ■ .Tolnefl,  274  U.  S,  544  ■ Joplin.  238  U,  S.  531  ; Locke.  287  Fed.  276  ; 
McCurdy.  204  U.  S.  484* *  Maust,  283  Fed,  912  Morrison,  6 F.  2d  811; 
Mnsier.  198  Fed.  54 : Oklahoma,  220  U,  S.  277;  Oklahoma.  220  U.  S. 
L*no : I'ltman,  84  F,  2d  740 ; Friddy,  204  Fed.  955  ‘ Southern,  241  U B 
fi«2  ; Sperry,  204  tj,  B,  488  ; Stewart,  295  U.  S.  408  ; Tiger,  4 F,  2d  714  ; 
Tiger,  221  U,  B.  286;  TJ,  g,  v.  Aaron,  1S3  Fed.  347;  U.  S.  v.  Abrams, 
194  Fed,  82;  U.  S.  v.  Board.  2G  F.  Supp,  270;  U,  S.  v.  Board,  193  Fed. 
4 Hi* ; tj  S,  v.  Board,  284  Fed.  103  ; IJ.  S.  v.  Luther,  200  Fed.  579 ; 
If.  H,  y.  Smith,  279  Fed.  130*  U.  S.  v.  Wright,  53  F.  2d  300;  U S.  Exp. 
Jin  Fed,  873  ; Ward,  253  Tj  S-  17 ; Wllitcbird,  40  F,  2d  479;  Young, 
170  Fed,  612. 

l,‘ Bg,  4 St.  442;  7 St.  40.  51,  S3,  9 9,  114,  185,  213,  236,  242  296 
31 7,  320,  835,  420,  541,  545,  590;  9 St.  35,  855 ; 10  St  949,  ‘1071 
3 079,  1100;  11  Si.  614,  700,  729.  744;  12  St.  118,  sec.  5,  052,  927 
981,  1173,  1191;  33  St.  172,  675 : 14  St,  467,  sec.  10.  757;  15  St.  111. 
sec.  1 ; 022.  640,  602,  650,  676 ; 16  St.  40,  720  ; 19  St.  170  256.  287  I 
22  St,  43  ; 23  St.  103  ; 24  St.  388  ; 25  St.  643,  644,  645,  687,  688,  888. 
895;  26  Sr.  756,  1028;  27  St.  02,  139,  063,  644,  745;  2_8  St.  907:  26 
Sr,  326.  354  ; 30  St.  62,  504,  071,  090  * 81  St.  672,  1067 ; 32  St.  400 
502,  653,  722,  744,  841;  33  St-  48,  194  201,  302,  321  597,  3017,1000 
1080,  Ag . 25  St,  644;  80  St,  9D0  ; 31  St.  1005  ; 82  St.  402,  DOS;  34  St. 
138,  143.  12//,  19  St.  100;  27  Bt.  5;  33  St.  217.  A.  34  St.  1015;  35 

Sl  781  ; 40  St,  1203,  ftp.  37  St,  668  ; 47  St  819  ; 48  St.  1224.  S.  34  St 
634,  84 1.  035,  1015,  1229;  30  St.  S,  70,  1G9,  317,  781;  30  St,  202. 
260,  1058:  37  St,  80,  518;  38  St,  77,  111,  532  ; 30  St.  123,  069:  40  St. 
r.Gl 41  St  3.  408,  1225;  42  St,  552,  831,  1174*  43  St.  390,  1141; 
44  Bt.  453.  934;  45  St.  442,  1562:  46  St,  279,  1115  ; 47  St  IB.  01-  820: 
48  St  362;  49  St  170,  1757*  50  St  210,  564;  52  St.  201.  Cited: 
B rosins,  23  Case  & Com.  739;  Cain,  2 Minn.  L.  Rev.  177;  Dixon,  23 
Case  & Corn,  712:  Tydings,  23  Case  & Com.  743*  26  Op.  A,  G.  123: 

26  Op,  A.  G.  127;  20  Op.  A.  G.  45§ ; 5 L.  D.  Memo,  108 ; 11  L,  X). 

Memo.  290 : Op.  Sol.,  M.  18423,  Mar-  16,  1020,  Aug.  18,  1932,  M,  28028. 
May  24,  1935*  Memo.  Ind,  Off.,  May  27,  1935;  Memo,  Sol.,  Jan.  12,  1937. 
Aug.  13,  1937;  39  L,  D.  44;  44  L D.  188;  5ft  B,  613;  Bailey, 
43  C.  Cls.  353  ; Bisok,  0 F.  2d  994 ; Butler,  43  C,  Cls,  497  ; Cherokee- 
85  C.  Cis,  7G  ; Conley,  216  U.  S.  S4 ; Creek,  77  C.  Cls,  150  ; Cully. 
«f  F.  2d  408;  Duwamish,  79  C.  Cls.  530;  Eugene  Sol  Louie.  274  Fed. 
47  ; Gordon,  34  App,  D,  C-  008  ; Gritts,  224  U.  S.  640  ; Henry  101  Fed. 
132  ; Jack,  39  F.  2d  595;  Johnson,  283  Fed.  954;  Klamath,  81  C,  Cls- 
79  ; Klninath.  86  C,  Cls.  614;  Klamath,  296  U.  S.  244;  Ledbetter,  23  F. 
2d  81 ; McCullough,  243  Fed.  823  ; Malone,  212  Fed,  668;  Medawakanton, 
57  C.  Cls.  357 ; Morrow,  243  Fed.  854  ; Muskrat,  219  U.  S.  346 ; 
Pronnvost,  232  U.  S.  487  ; Seheer,  48  F.  2d  327  ; Sisseton,  42  C.  Cis 
4 .16  i Smith,  270  U.  S.  458;  Stockbridge,  61  0.  Cls.  472;  fewendig,  265 
IT,  B.  322;  Tinker,  231  U,  B,  681;  U.  S,  v.  Anderson,  228  U.  S.  52: 
U,  S,  v.  Benewah,  200  Fed.  628 ; U,  S,  v,  Birdeall,  233  U,  S 223  ; 

U.  S,  V.  Corporation,  101  F.  2tL  156  ; TJ,  S.  v.  Estill,  62  F.  2d  620; 

TJ.  S.  v - Ferguson,  247  U.  S.  175;  U.  S.  v.  Ferry,  24  F.  Supp  399; 

U.  S.  v,  First  284  U.  8.  245  ; U.  S.  v.  Gardner,  189  Fed,  090  ; Tj  S,  v. 

Jackson.  280  fj.  S.  1S3  ; U.  B.  v.  Johnson.  8?  F 2d  155  ; U,  S.  v.  Kilgore. 

27  F.  Supp.  i;  U.  B.  v.  Klamath,  304  U,  S.  119;  U.  S.  v.  Luther. 

200  Fed,  570  : U.  S.  v,  Mclntire,  101  F.  2d  650  ; U.  S.  v Pearson,  233 

Fed.  270  : U.  S.  v.  Belly,  290  17.  S,  33  ; TJ.  S.  v.  Sherburne,  08  F.  2d  155 ; 

U.  S.  v.  Sisseton,  208  U.  S.  561;  TJ.  S,  y.  Spaeth,  24  F,  Supp.  465* 
TJ.  S.  v.  Waller.  _243  U.  S.  452  * U.  B.  v.  Wataghe,  102  F.  2d  428, 

Also  see  2D  U.  S.  C.  409a  (46  Bt  1471  as  amended  47  St.  474). 

"3*8,  4*2  St.  24,  sec.  304. 

**  S.  34  St  G34.  Cited  * Op,  Sol.  17637,  Dec,  10.  1925  ; 48  L.  D.  567. 

^ Sg.  33  St.  209,  1061.  fluff.  28  St.  305.  A.  37  St.  86:  39  St  867; 
40  St  561;  41  St.  1240;  43  Sf.  04,  1008;  45  Bt  1478,  S,  35  St,  1048, 
1049,  1167;  37  St.  86;  40  Bt  561.  Cited:  Reeves,  23  Case  & Com, 
7-7  ; 33  Op.  A.  G.  60;  34  Op.  A.  G.  26;  6 L,  D.  Memo,  041;  it  L.  D 
Memo,  020 ; 12  L.  11,  Memo.  642 ; Op.  Sot,  M,  H805,  Nov,  22,  1921  ; 
M.  4017.  Jan.  4,  1922.  M.  8370.  Aug,  15,  1022  ; D.  4692,0,  Sent.  30.  1922  ; 
M.  10 100,  June  2,  1920;  Memn.  Sol.  Off.,  Sept.  20.  1926;  On.  S01  , 
M.  18320,  Dee,  21,  1926 ; M.  21642,  Mar.  28,  1927 ; Memo.  Sal.  Off., 
Sept  13,  1027.  May  14,  1928  * On.  Sol.,  M.  24293.  June  19.  7 928; 
Memo.  Foj  Off.,  Apr.  18,  1029;  Op,  Sot.  M,  25107.  May  4,  1929; 
Memo.  6*o  1.  Off..  May  31.  1029:  Sept.  18.  1020-  Feb.  8,  1030;  Apr.  22. 
1030,  July  8,  1930.  Dec.  30,  1930.  Mny  29.  1931  ; Op,  Comp.  Gen,  to  Sec’y. 
Feb.  4,  1032;  Letter  of  Comnjr  to  Supt,  Sept  20.  1934;  Letter  of 
Aftft’t  Colnm’r  to  Soe’y  of  Interior,  Dee.  16,  1935;  Memo,  Sol.,  Dec, 
17,  1935;  Op.  Sol.,  M.  27963,  Jan.  26,  1037;  Letter  from  As§t.  Sec’.V 

to  A,  G„  Oct,  27,  1037;  48  L.  D.  479;  53  I.  D.  169;  54  I.  D.  105; 

04  I.  D.  341*  55  I.  D.  456*  Adams,  59  F.  2d  653*  Bartlett,  218  Fed. 

8S0  ; Brnwer-EUiott  260  Tj  S.  77:  Browning,  6 F.  2d  801;  Chateau 

2S3  TJ  S.  691;  Cotenu.  38  F,  2d  976;  Commissioner^.  270  Fed.  110: 
continental*  60  F.  2d  19*  Drummond.  34  F.  2d  755 ; Fish,  52  F.  2d 
544;  Globo,  81  F.  2d  348;  Harrison,  264  Fed.  770;  Hickev.  64  F,  2d 
60S:  Tckes.  80  F.  2d  708;  Tn  ro  Dennison,  38  F,  2d  662;  in  re  Irwin, 

60  F.  2d  495:  Tn  re  Penn.  41  F.  2d  257;  Johnson.  64  F - 2d  674;  Jump, 

lOp  F 2d  130;  Kenny,  250  U.  B.  68:  La  Matte,  254  TJ.  S,  570:  Levin- 

dnle.  241  U,  S.  432;  McCurdy,  246  U,  S.  263;  Morrison,  6 F.  2d  811 ; 


31  St  547;  Juiie  28,  1906;  G.  3578 — An  Act  To  authorize  llio 
cutting,  sawing  into  lumber,  and  sale  of  timber  on  certain 
lands  reserved  for  the  use  of  the  Menominee  tribe  of  Indians, 
in  the  State  of  Wisconsin,"* 

34  St.  550;  June  18,  1906;  G,  3581 — An  Act  Giving  preference 
right  to  actual  settler®  on  pasture  reserve  numbered  three 
to  purchase  land  leased  to  them  for  agricultural  purposes 
in  Comanche  County,  Oklahoma,^ 

34  St,  596;  June  29,  1906;  C,  3592— An  Act  To  establish  a 
Bureau  of  Immigration  and  Naturalization,  and  to  provide 
for  a uniform  rule  for  the  naturalization  of  aliens  through- 
out the  United  States. 

34  St-  611;  June  29,  1906;  C.  3599^-An  Act  Granting  lands  in 
the  former  Uintah  Indian  Reservation  to  the  corporation 
of  the  Episcopal  Church  In  Utah. 

34  St,  634 ; June  30,  1906 ; C.  3912^-An  Act  Making  appropria- 
tions  to  supply  deficiencies  in  the  appropriations  for  the 
fiscal  year  ending  June  30,  1906,  and  for  prior  years,  and 
for  other  purposes^*1 

34  St,  697 ; 1 une  30,  1906 ; C,  3914 — An  Act  Making  appropria- 
tions for  sundry  ci%Til  expenses  of  the  Government  for  the 
fiscal  year  ending  June  30,  1907,  and  for  other  purposes,1* 

34  St.  822  ; Mar.  2,  1906  ; J.  Res.  No.  7— Joint  Resolution  Extend- 
ing  the  tribal  existence  and  government  of  the  Five  Civilized 
Tribes  of  Indians  in  the  Indian  Territory-4 

34  St.  S25 ; Mar,  28,  1906 ; J,  Res,  No,  12— Joint  Resolution  Ex- 
tending the  time  for  opening  to  public  entry  the  unallotted 
lands  On  the  ceded  portion  of  the  Shoshone  or  Wind  River 
Indian  Reservation  in  Wyoming.** 

34  St,  837;  June  29,  1906;  J.  Res.  No.  42— Joint  Resolution 
Directing  that  the  Sulphur  Springs  Reservation  he  named 
and  hereafter  called  the  "‘Platt  National  Park,1’  16  U,  S.  C. 
151,153. 

34  St.  841 ; Dee,  19,  1906 ; C.  2 — An  Act  Making  appropriations 
to  supply  urgent  deficiencies  in  the  appropriations  for  the 
fiscal  year  ending  June  30,  1007,  and  for  other  purposes.5 

34  St.  849 ; Jan.  IT,  1907 ; G,  151— An  Act  Fixing  the  time  for 
homestead  entrynien  on  lands  embraced  in  the  Wind  River 
or  Shoshone  Indian  Reservation  to  establish  residence  on 
same,* 

34  St.  804;  Feb.  18,  1907;  C.  034— An  Act  To  define  the  status 
of  certain  patents  and  pending  entries,  selections,  and  filings 
on  lands  formerly  within  the  Fort  Berthold  Indian  Reserva- 
tlon  in  North  Dakota.6 

84  St.  934 ; Feb.  25,  1907 ; C,  1203— An  Act  Confirming  entries 
and  applications  under  see,  2306  of  the  Revised  Statutes 
of  the  United  States  for  lands  embraced  in  what  was  for- 
merly the  Columbia  Indian  Reservation,  In  the  State  of 
Washington.® 

34  Bt  935 ; Feb,  26,  1907 ; C,  1635— An  Act  Making  appropria- 
tion® for  the  legislative,  executive,  and  judicial  expenses  of 
the  Government  for  the  fiscal  year  ending  June  30,  1908, 
and  for  other  purposes.7 

34  Bt,  1015 ; Mar.  1,  1907  ; O,  2285— *An  Act  Making  appropriations 
for  the  current  and  contingent  expenses  of  the  Indian  De- 
partment, for  fulfilling  treaty  stipulations  with  various 
Indian  tribes,  and  for  other  purposes,  for  the  fiscal  year 


Mosier,  198  Fed.  54 ; Ne-Kiib-Wab-She  Tim-Knh,  290  Fed.  303  ; Osage, 
33  F.  2d  21  * Quarles,  45  F.  2d  585 : Tapp.  6 F.  Supp.  577 ; Taylor, 
51  F.  2d  884  : Tj  S,  v.  Aaron.  183  Fed.  347 ; TJ.  S.  v.  Board,  26  F. 

Supp.  270 ; TJ.  S.  y.  Board,  193  Fed.  485  ; TJ.  S.  v.  Board.  216  Fed. 

883  ; TJ.  S.  v.  Board.  284  Fed.  103  ; tj  S.  v.  Hnle.  51  F.  2d  625  ; U.  S,  v, 
Harris.  293  Fed.  389  ; U,  S-  v.  Hughes.  0 F.  Supp.  072  ; TJ.  S.  v.  Hnteb= 
lugs,  252  Fed,  841;  U.  S.  y.  Johnson.  87  F..  2d  155  * U.  S,  v.  La  Motte, 
07  F.  2d  788;  Tj  S.  y.  Maahunknshoy.  72  Fed,  847;  0.  S.  v,  Mummert, 
16  F.  2d  926;  TJ.  S.  v.  Osage,  251  U.  ,8,  1 2R ; Tj.  S,  v.  Ramsey,  27i 
Tj  S.  467;  TJ,  S,  v.  Sands.  94  F.  2d  150;  U.  S,  v.  Snudatrom,  22  F. 

Supp.  190  * TJ.  S.  ox  rel.  Brown,  232  U.  S,  598 ; Utiiltiea,  2 F,  Supp, 

81  ; Work.  261  U.  S.  352. 

«*  Sff.  28  St.  146. 

” Stj.  34  St.  213.  S.  35  St.  41,  636  ■ 37  St.  91  ; 40  St,  1318, 

**  Sff.  12  St.  754;  26  St.  853;  32  St  726,  007;  34  St.  268,  381,  417, 
Bt.  34  St,  1371.  Cited:  26  Op.  A.  G.  330 ; Cherokee,  270  0,  S.  476  ; 

Eastern  Cherokees,  45  C.  Cla.  104  ; Eastern  Cherokeea,  225  U.  S.  672  * 

Eastern  or  Emigrant.  82  <j  CIb.  180. 

« Sv.  25  St.  689  : 28  St.  695 ; Cited:  53  I.  D,  598  ; Ass’t  Seey^  Letter  to 
Ass’t  to  the  Supt.  St.  Eiizabotha,  Apr,  15,  1985  ; Memo,  SoL,  Nov,  0,  1937  ; 

Op.  Sol..  M.  26915,  Feb.  24,  1932,  . ^ ^ w 

i Cited:  29  Op,  A.  G.  231  ; 35  Op.  A.  G.  42i  * Goat,  224  tT.  S.  458  * 

Grltta.  224  TJ.  S.  640;  0.  S.  v.  Hayoa,  20  F.  2d  873;  U,  S,  v,  Seminole. 
299  TJ.  S 417;  TT.  g.  Exp..  101  Fed  673, 


33  St,  1021.  A.  45  St,  371. 

, ~ — — - "7t  340. 


Cited:  25  Op.  A.  G,  450, 


^ &ff.  33  St.  1060;  34  St.  13T, 

* Sff-  35  St.  1016. 

B Sff.  26  St-  1032;  27  St,  979,  died:  £0  Op.  A.  G,  289. 
«8<!.  17  Bt . 333.  sec.  2 ; 32  St.  388, 

7 Sff.  -34  St.  339. 


O 
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ending  June  30,  1D0S.‘  25  U,  S,  C.  59 ; 25  U.S,C,e6;2SU.S,C. 
134 ; 25  U,  S-  C.  139 ; 25  U.  S.  U.  140 ; 25  U.  S.  C.  1B9,“  310 
U S.  C,  248 ; 25  U.  S,  C.  288 ; 25  U,  S.  C,  291  j 25  U.  S,  C.  40o ; 
25  U.  S.  O-  412,10 

34  St.  1055 ; Mar,  1,  1907;  C,  2290— An  Act  To  authorize  the 
Court  of  Claims  to  bear,  determine,  and  adjudicate  the 
claims  of  the  Sac  and  Fox  lndians  of  the  Mississippi  in  JLowu 
against  the  Sac  and  Fox  Indians  of  the  Mississippi  in  Okla- 
homa, and  the  United  States,  and  for  other  purposes,*1 
34  St,  1058 ; Mar,  1,  1907 ; G.  2292— An  Act  Providing  for  the 
granting  and  patenting  to  the  State  of  Colorado,  desert 
lands  formerly  In  the  Southern  Ute  Indian  Reservation  in 
Colorado,^  . 

34  St.  1073 ; Mar,  2,  1907  ; O.  2509— An  Aet  Making  appropriations 
for  the  construct lom  repair,  and  preservation  of  certain  pub- 
lic works  on  rivers  and  harbors,  and  for  other  purposes. 

34  St  1158;  Mar,  2,  1907;  C,  2511— An  Aet  Making  appropriation 
for  the  support  of  the  Army  for  the  fiscal  year  ending  June 

34  St°i21T?  Mar,  2,  1907;  G.  2514 — An  Act  To  amend  the  Act  of 
Congress  approved  February  11,  1901,  entitled  “An  Act  pro- 
viding for  allotments  of  lands  in  severalty  to  the  Indians  of 
the  La  Pointe  or  Bad  River  Reservation,  in  the  State  of 

Wisconsin." 13  . 

34  St.  1220;  Mar,  2,  1907;  C,  2521— An  Act  For  the  relief  of 
certain  white  persons  who  intermarried  with  Cherokee 
citizens,  ^ 

34  St.  1221;  Mar.  2,  1907;  C.  2523— An  Act  Providing  for  the 
allotment  and  distribution  of  Indian  tribal  funds.”  See,  1— 
25  U S.  G.  119 ; Sec,  2—25  tL  S.  G 121.” 

34  St,  1229 ; Mar.  2,  1907 ; C.  2535 — An  Act  To  fix  the  boundaries 
Of  lands  of  certain  landowners  and  entrymen  adjoining  the 
Coeur  d’Alene  Indian  Reservation,” 

34  St.  1230;  Mar.  2,  1907;  C.  2536— An  Act  To  authorize  the 
sale  and  disposition  of  a portion  of  the  surplus  or  unallotted 
lands  in  the  Rosebud  Indian  Reservation,  in  the  State  or 
South  Dakota,  and  making  appropriation  and  provision  to 
carry  the  same  into  effect,** * 6 7 * 

34  St  1251 ; Mar.  2,  1907  * O.  2573— An  Act  To  amend  sections 
five  and  six  of  an  Act  entitled  “An  Act  to  authorize  the 
registration  of  trade-marks  used  in  commerce  with  foreign 
nations  or  among  the  several  States  or  with  Indian  tribes, 
and  to  protect  the  same.”  15  Sec,  1—15  U.  S,  O.  85;  Sec, 
2—15  U.  S<  C.  86, 


■ 4 440  * 7 gt,  46,  51,  85,  99,  114,  185,  213,  286.  240,  298,  317, 

320  ~ 425-  541  545;  9.  St/ 35,  854,  855  ; 10  St.  1071,  1079  ; 11  St.  613, 
iia  i ’ T '7*iQ  * 744  7^7*  12  St  118  sec  5 ; 220,  ssc.  10:  303,  sec,  8;  441, 
ifWAlh  981.’  lltli  18  876;  14  St.  4<h.  sec.  10;  is  St. 

ill  gee  1 ; 15  St.  622,  837  652,  076;  16  St-  40,  720*  17  5t-  2W3,  sec.  1. 
^ 7 9 i ig  ht  177  * 19  St  256  287  ; 24  St.  388;  25  St.  97,  645.  6^8,  888, 
890.  894  ; 20'st.  794,  1029;  27^ft.  62^  139fe 644 j SffSt.^O,  504^*  82  St. 


ini’ 2*  18  6t  177  S 19  St,  256,  287;  24  St.  388;  25  St.  97,  645.  688,888, 
890  894  * 20  St.  794,  1029;  27  St-  62,  139,  644 J 30  St.  90,  504*  ^2  St. 
8as  f7lB  842  * 33  St  48  20l  204,  205,  2Qjl,  321,  597,  lOlT,  1060; 

1^4  I4h  Mil  376  377  Ad  26  St  712  • 34  St.  214,  333.  Rp.  41  St. 
3 S 85  ; St 8 70  317,  444  #8,  7 81;  36  6t.  269;  37  St.  04.  518 ; 38 

S/  77  moF'bo  it  123  969*  40  St.  5&1 ; 41  St.  3 • 46  St.  1201,  1522, 

cited/  B?ownf ^39  Yale  L.  J-  &07  ; Tydings,  23  Cage  & Com.  743  ; 29  OP- 
A Q 455*  8d  Op,  A.  G.  98*.  2 L.  D.  Memo,  368;  4 L.  D,  Memo,  72  . 6 
t ri'  ’Memo  168  * 14  X,  B ^IctQO.  493  ; Op.  Sol,  M.  6083,  Oct,  29,  1921, 
M.  2525|  ju£r20,192BT  Op  A,  G„  Oct.  6,  1929;  Letter  to  Sen.  Win 

lSdmora‘TAir9-  to 

& FL  8&1  Aaency“teep|.'lFl93| ; ^4  L.  D.  410 ; S8  UD.  422;  40 

Vo,D-  4b S'.  9 iv2  ;L,48'  I?°  'D.  455  49  ’ L.  D.  S70"l  Anchor, 

TJ  B 519  * Amicker,  246  U-  B.  HO ; Bisek,  5 F.  2d  994 ; Brown,  44 
fi  pig'  OR3  ■ Browning.  6 F.  2d  801  « Creek,  78  C.  Cls.  474 ; Dickson,  242 
%,  B .371;  SS-iSSM  130*;  Henkel/  237  V.  S.  45 1 Jump,  100 

w 9d  130*  Lnrkin  276  U.  S,  431;  Ledbetter,  23  F.  2d  81;  Locke,  287 

Fed.  276  ■ Medawakanton,  57  C.  Cls,  357  ; Minnesota,  305  U.  B*  38« , 
Morrison/ 6 F.  2d  811  * Muskrat,  219  U-  S.  340;  Shawnee  249  Fed.  583  , 
SuIIt  193  Fed  113 ; tj.  S.  v.  Birdsnll,  233  U.  B,  223  ; 13.  S,  v,  Boiird, 
193  Fed.  485  * tl.  S-  v,  Boylan,  205  Fed.  165 ; U-  B-  v.  Debell.  227  Fed, 
771  = TI  S t Dehell  227  Fed.  775 ; U,  B,  v.  First,  234  U-  B-  245 , 
If  e v‘  f/ir, rior  17  F SuDD.  411:  tf.  B-  V.  Hameratlm,  40  F,  2d  305; 

rf'  V V Nez  Perce  207  Fed.  495 ; U S,  V.  One  Ford,  259  Fed,  045  * 

U-  S.  v.  One  7-Pasgenger,  259  Fed,  641 ; IT.  S,  v Park  Land,  PJ8  M. 

3S3  i U'  S.  v.  Seufert,  252  Fed.  51 ; U.  S,  v,  Stevens,  31  F.  2d  520  * 

U S v.  Waller,  243  U.  S.  452  ; Work,  29  F,  2d  393. 
a Algo  see  25  U.  S.  C.  199a  (48  St,  501). 

so  Also  ace  25  V.  S,  C.  412a  (see.  2,  49  St,  1542  as  amended  50  St. 
188). 

h Cited,’  Sac  and  Fox.  45  C.  Cls,  287, 
u gff.  21  St.  199  ; 28  St..  372. 

“A;  39  It:  128?'  &&&  So®.:  M.  11879,  May  31,  1924  M.  25258, 
June  26,  1929  ; Op-  A-  G.,  Oct.  5,  1929  ; U,  S.  v.  Algoma,  305  U.  S,  415, 
i5  S.  39  St.  128,  gee.  1, 

**  Sff.  % 3393,  gee.  8*  12  St.  754.  sec,  2 *17  St-  333,  see.  L |- 

35  St.  TO;  30  St.  265;  37  21.  Cite&:  40  L.  D.  4;40  L D.  9,  TJ,  S, 


v Nice,  241  U.  S.  591, 

' S3  St.  724,  aec.  5.  A.  37  Bt.  649. 

9 

ERIC 


34  St.  1280;  Mar.  4,  1907;  0.  2911— An  Act  To  amend  sections  1G, 
17,  and  20  of  an  Act  entitled  "An  Act  to  enable  the  people 
of  Oklahoma  and  of  the  Indian  Territory  to  form  a consti- 
tution and  State  government  and  be  admitted  into  the  Union 
on  an  equal  footing  with  the  original  States;  and  to  enable 
the  people  of  New  Mexico  and  of  Arizona  to  form  a con- 
stitution and  State  government  and  be  admitted  into  the 
Union  on  an  equal  footing  with  the  original  States,”  ap- 
proved June  16,  1906,  nud  for  other  purposes.111 
34  St.  1295;  Mar.  4,  1907;  C,  2913— An  Act  Making  approprk 
ations  for  sundry  civil  expenses  of  the  Government  for  the 
fiscal  year  ending  June  30,  190S,  and  for  other  purposes.20 
34  St,  1371;  Mar.  4,  1907;  O.  2919— An  Act  Making  appropri- 
ations to  supply  deficiencies  in  the  appropriations  for  the 
fiscal  year,  ending  June  30,  1907j  and  for  prior  years*  and 
for  other  purposes.*1 

34  St.  1410;  Mar,  "4,  1907;  C.  2926— An  Act  To  erect  a monument 
On  the  Tippecanoe  battle  ground  in  Tippecanoe  County, 
Indiana. 

34  St.  1411 ; Mar.  4,  1907 ; C.  2929 — An  Act  To  confer  certain  - 
civic  rights  on  the  Metlakahtla  Indians  of  Alaska.53  Sec. 
1—46  U,  S.  C,  237 ; Sec,  2—46  U,  S.  C,  23R 
34  St.  1413 ; Mar,  4,  1907  ; G.  2933— An  Act  To  quiet  title  to  lands 
on  Jicarilla  Reservation,  and  to  authorize  the  Secretary  of 
the  Interior  to  cause  allotments  to  be  made,  and  to  dispose 
of  the  merchantable  timber,  and  for  other  purposes.*1* 

34  St.  1420;  Jam  29,  1907;  Joint  Res,  No,  9-=Joint  Resolution 
Extending  protection  of  second  proviso  of  section  one  of  the 
Aet  of  December  21,  1994,  to  certain  entrymen.24 
34  St,  1456*  Feb,  5,  1906;  O,  i33-“An  Act  Granting  an  increase  of 
pension  to  James  Sloan. 

34  St.  1460;  Feb,  5,  1906*  O,  154^ — An  Act  Granting  an  increase 
of  pension  to  Angelina  Hernandez, 

84  St.  1605 ; Feb,  19,  1906 ; O.  362 — An  Aet  Granting  an  increase 
of  pension  to  Washington  Hogans. 

34  St.  1508 ; Feb.  19,  1906 ; C.  373— An  Act  Granting  an  increase 
of  pension  to  James  A.  M.  Brown. 

34  St.  1513 ; Feb.  19,  1906 ; C.  397— An  Aet  Granting  an  increase 
of  pension  to  John  J,  Grant. 

34  St  1513;  Feb,  19,  1906;  G.  398  -An  Act  Granting  an  increase 
of  pension  to  Frances  Ann  Batchelor, 

34  St.  1514;  Feb.  19,  1906;  G.  402— An  Act  Granting  a pension 
to  Mary  E.  Lewis, 

34  St,  1514 ; Feb.  19,  1906 ; G.  403— An  Act  Granting  an  increase 
of  pension  to  Epsy  Ann  Austin, 

34  St.  1526;  Feb.  19,  1906;  C,  455— An  Act  Granting  an  increase 
of  pension  to  John  W,  Roache. 

34  St.  1529;  Feb.  19,  1906;  C,  467— An  Act  Granting  an  increase 
of  pension  to  James  Biffert, 

34  St.  1548;  Mar.  7,  1906;  C.  575 — An  Act  Granting  an  increase 
of  pension  to  William  O.  Colson. 

34  St.  1549;  Mar.  7,  1006;  C.  577— An  Act  Granting  an  increase 
of  pension  to  Joseph  B,  Papy, 

34  St.  1557 ; Mar.  7,  1906 ; G,  614— An  Act  Granting  an  increase 
of  pension  to  Matthew  D.  Raker,  junior, 

34  St  1559;  Mar,  7,  1906;  C.  621— An  Act  Granting  an  increase 
of  pension  to  Anthony  W.  Presley, 

34  St.  1568 ; Mar.  12,  1906 ; O.  671 — An  Act  Granting  an  increase 
of  pension  to  Stephen  Weeks. 

34  St  1569;  Mar.  12,  1906;  C,  072— An  Aet  Granting  an  increase 
of  pension  to  Julius  D.  Rogers. 

34  St,  1570 ; Mar.  12,  1906 ; C,  679— An  Act  Granting  an  increase 
of  pension  to  Sarah  Johnson, 

34  St,  1618 ; Mar,  12,  1906 ; C.  896— An  Act  Granting  an  increase 
of  pension  to  Sion  B.  Glazner. 

34  St.  1627 ; Mar;  12,  1906 ; O.  935— An  Act  Granting  an  increase 
of  Tien sion  to  Martha  Miller. 

34  St,  1642 ; Mar.  19,  1906 ; G.  1017— An  Aet  Granting  an  increase 
of  pension  to  Eleanora  A.  Keeler. 

34  St.  1676;  Mar.  26.  1906;  C.  1178— An  Act  Granting  an  increase 
of  pension  to  Henry  W.  Perkins, 

34  St.  1687  ; Mar,  26,  1906 ; G<  1227 — An  Act  Granting  an  increase 
of  pension  to  William  Miller. 
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34  St,  vm  : Mar.  20,  RiOO;  C,  3244 — An  Act  Granting  a pension 
to  Henry  It.  Hill. 

34  St.  10U3:  Mar.  20.  109G;  C.  3250 — An  Act  Granting  an  increase 
ill'  pension  to  Arthur  Ha  ire. 

:54  Ht.  1007 : Mar.  20,  1906;  C,  1274 — An  Act  Granting  an  increase 
of  pension  to  Elizabeth  Morgan. 

34  Hu  1704;  Mar.  26,  1906;  C.  3302— An  Act  Granting  an  inc"'use 
of  pension  to  Thomas  Chandler,  alias  Thomas  Cooper. 

31  St.  171 U;  Apr.  11,  1906 ; G,  1397 — An  Act  Granting  an  im  h use 
of  pension  to  Rufus  G,  Childress. 

34  Si.  1740;  Apr.  11,  1906;  G,  1492— An  Act  Granting  an  increase 
of  jieusion  to  AlplicniS  M.  Beall. 

34  Ht.  1741:  Apr.  11,  IJMK»;  <J.  1406— An  Act  Granting  a pension 
to  Thomas  ,T.  Chambers. 

34  St.  1756:  Ai>r,  11.  1900;  G.  1 501 — An  Act  Granting  mi  increase 
cif  pension  to  John  Cook. 

34  Ht.  1768 ; Apr.  12,  1906;  G.  1618— An  Act  Granting  relief  to 
tin*  estate  of  James  Staley,  deceased. 

34  St.  1787:  Apr,  23,  1*KX>;  C.  1732 — An  Act  Granting  an  increase 
of  pension  to  Nathan  Coward. 

34  Ht.  1893;  Ain*.  28,  1906;  C.  1801 — -An  Act  Granting  an  Increase 
of  pension  to  William  J,  Hays. 

34  St.  1812;  Apr.  23,  RHK3 ; G-  1845 — An  Act  Granting  an  increase 
of  pension  to  Asa  Wall, 

34  St  1813;  Apr.  23,  1000;  C,  1847 — An  Aet  Granting  an  increase 
uf  pension  to  Mary  O,  Moore, 

34  St.  3814;  Apr.  23,  1906;  O,  1S50 — An  Act  Granting  an  increase 
of  pension  to  Nancy  N.  Allen. 

34  St.  1828 ; Apr.  26,  1906;  O.  1923- — An  Act  Granting  an  increase 
of  pension  to  Jesse  Alderman, 

34  St,  3S36:  Apr,  20,  11H16;  C.  I960— An  Act.  Granting  an  increase 
of  pension  to  James  H,  Gardner. 

34  St,  1841 ; Apr.  20,  1006  ; C.  1984 — An  Act  Granting  an  increase 
of  pension  to  Martlm  E,  Ward  law. 

34  St.  3842;  Apr.  26,  1900;  C.  1900 — An  Act  Granting  a pension 
to  Margaret  Lewis. 

34  St.  1843;  Apr.  26,  1906;  C.  1991 — An  Act  Granting  an  increase 
of  pension  to  William  H,  Houston, 

34  St.  1844;  Apr.  27,  1906  ; 0,  1998— An  Aet  Granting  a pension 
to  Elizabeth  R,  Beam 

34  St,  1877  ; May  7,  1906;  C,  2165 — An  Act  Granting  nn  increase 
of  pension  to  William  C,  Horridgo. 

34  St,  1910;  May  7,  1906;  C,  2311  —An  Act  Granting  an  increase 
of  pension  to  Sheldon  B.  Fargo. 

34  St  19B9;  May  10,  1906  ; 0.  2445 — An  Act  Granting  an  increase 
of  pension  to  William  F,  M.  Rice, 

34  St.  1953;  May  21,  1000;  G.  2531— An  Act  Granting  a pension 
to  William  O,  Clark. 

34  St.  1958;  May  26,  1006;  C,  2562 — An  Act  Granting  a pension 
to  Henry  Sistrunk, 

34  St,  3058;  May  26,  1906  ; 0,  2563— An  Act  Granting  an  increase 
of  pension  to  Isaac  L,  Dnggar, 

34  St,  1932;  June  6,  1906 ; C,  2684 — An  Act  Granting  an  increase 
of  pension  to  Lawyer  Sngs. 

34  St,  1987;  June  6t  1900;  C,  2706^-An  Act  Granting  an  increase 
of  pension  to  William  Wiley.  ' 

34  St,  1993 ; June  6,  1906;  G.  2733 — An  Act  Granting  an  increase 
of  pension  to  Thomas  Crowley. 

34  St.  2007;  Tune  6,  1906;  G.  2799 — An  Act  Granting  a pension 
to  Delilah  Moore. 

34  St.  2012  ; June  6,  1906 ; C.  2S1S— An  Act  Granting  an  increase 
of  pension  to  Mahal  a Jones, 

34  St.  2015;  June  0,  1D0G;  C.  2833 — An  Act  Granting  an  increase 
of  pension  to  Virginia  J.  D_  Holmes, 

34  St.  2027 ; June  6,  1906;  G,  2858— - An  Act  Granting  an  increase 
of  pension  to  Asenitli  Woods  1L 

34  St,  2080:  June  6,  3906;  O.  2926— An  Act  Granting  an  increase 
of  pension  to  Georgia  A.  Hughs, 

34  St,  2037 ; June  6.  3900;  0.  2081 — An  Act  Granting  an  increase 
of  pension  to  Sherwood  F.  Culberson. 

34  St  2040;  June  Fi.  1906;  O,  29 44 — An  Act  Granting  an  increase 
of  pension  to  Josephine  L.  Jordan, 

34  St.  2043;  June  6,  1906;  C.  2901— An  Aet  Granting  an  increase 
of  pension  to  Rachel  Allen. 

34  St  2047 ; June  0,  1906 ; C.  207S — An  Act  Granting  an  increase 
of  pension  to  Igninh  H.  Ilnslitt. 

34  Ht  2050;  June  6,  1906:  C.  2991 — An  Act  Granting  an  increase 
of  pension  to  Susan  E,  Nash. 

34  St.  2051:  June  0.  1906;  C,  2997— An  Act  Granting  an  increase 
of  pension  to  Hannah  J.  K,  Thomas. 

34  St,  2057 ; June  6,  1906;  G.  3023— An  Aet  Granting  an  increase 
of  pension  to  James  G,  Wall, 


34  St.  2093;  June  11,  1906;  G.  3210 — An  Act  Granting  an  increase 
of  pension  to  Andrew  C.  Woodard, 

34  St.  2095;  June  11,  1006;  C,  3210— An  Act  Granting  an  increase 
of  pension  to  Mary  MeFarlane. 

34  St.  2U96;  June  11,  1906;  O.  3222 — An  Act.  Granting  an  increase 
of  pension  to  Mary  E,  Patterson, 

34  St.  2009 ; June  11,  1906  ; O.  3237 — An  Act  Granting  an  increase 
of  pension  to  Martini  A,  Dunlap. 

34  St.  210S;  June  11,  1906;  C.  3275— An  Act  Granting  an  increase 
of  pension  to  Eliza  Jane  Witherspoon. 

34  St,  210S;  June  11,  1906;  C.  3276 — An  Act  Granting  an  increase 
of  pension  to  Sophie  3,  Parker, 

34  St,  2121 ; June  18,  1906 ; C,  3354— An  Act  Granting  an  increase 
of  pension  to  David  B.  Johnson, 

34  St.  2133;  June  18,  1900 ; C,  8408— -Ail  Act  Granting  an  increase 
of  pension  to  Mary  J,  Ivey. 

34  St.  2134 ; June  18,  1806 ; G.  3410 — An  Aet  Granting  an  increase 
of  pension  to  Margaret  Simpson, 

34  St.  2138;  June  18,  1906;  C,  3427— An  Act  Grunting  an  increase 
of  pension  to  George  Gardener. 

34  St.  2l43;  June  20,  1906;  O,  3466— An.  Act  Granting  an  increase 
of  pension  to  Martha  Jane  Bolt. 

34  St,  2147 ; June  20,  1906  ; O,  34S7— An  Act  Granting  an  increase 
of  pension  to  David  MeCredie, 

34  St.  2188  * June  29,  1906 ; G,  37SS— An  Act  Granting  an  increase 
of  pension  to  James  D,  Taylor, 

34  St,  2194  ; June  29,  1906  ; G,  3813— An  Act  Granting  an  increase 
of  pension  to  Joel  Gay, 

34  St.  2198 ; June  29,  1906;  G.  3831 — An  Aet  Granting  an  increase 
of  pension  to  Eliza  Rebecca  Sims. 

34  St,  2202;  June  29,  1906;  G,  3849— An  Act  Granting  an  increase 
of  pension  to  Julia  A.  Abney. 

34  St,  2204 ; June  29,  1906 ; 0,  3800 — An  Act  Granting  an  increase 
of  pension  to  Mary  Navy. 

34  St.  2205 ; June  29,  1906 ; G.  3SG4— An  Act  Granting  an  increase 
of  pension  to  Mary  E.  Mundy. 

34  St.  2207;  June  29,  190G;  O-  3872— An  Act  Granting  a pension 
to  Alexander  McAlister. 

34  St.  2210;  June  29,  1906;  0.  3§S8“An  Act  Granting  an  increase 
of  pension  to  Ann  W.  Whitaker. 

34  St  2215;  June  30,  1906;  C.  3950— An  Act  For  the  relief  of 
James  W,  Watson. 

34  St.  2220;  June  30,  1906;  C,  3973— An  Act  For  the  relief  of 
Thomas  H,  Kent. 

34  St  2222;  June  30,  1906;  O,  3982 — An  Act  Granting  a pension 
to  Josephine  V.  Sparks, 

34  St.  2243 ; Jan.  12,  1007 ; C,  96— An  Act  Granting  an,  increase 
of  pension  to  Louisa  M,  Sees. 

34  St,  2246;  Jan.  12,  1907 ; C.  108 — An  Aet  Granting  an  increase 
of  pension  to  Susan  M.  Osborn. 

34  St  2248;  Jan.  12,  1907;  O,  110— An  Act  Granting  an  Increase 
Of  pension  to  Louise  J.  Pratt, 

34  St.  2249 ; Jan,  12,  1907 ; 0.  121 — An  Act  Granting  an  increase 
of  pension  to.  Mary  Isabella  Rykard, 

34  St.  2249;  Jan,  12,  1907 ; O.  123— An  Act  Granting  an  increase 
of  pension  to  Susan  M.  Long. 

34  St  2250;  Jan,  12,  1907 ; C,  125— An  Act  Granting  an  increase 
of  pension  to  Margaret  R,  Vandiver, 

34  St.  2250 ; Jan.  12,  1907 ; C.  126— An  Act  Granting  an  increase 
of  pension  to  Anna  Lamar  Walker, 

34  St.  2251;  Jon.  12,  1907 ; C,  131— An  Act  Granting  an  increase 
of  pension  to  Emma  L,  Patterson. 

34  St.  2263;  Jan.  IS,  1907;  O.  191— An  Act  Granting  an  increase 
of  pension  to  Aaron  Daniels, 

34  St  2265;  Jan.  18,  1907;  C,  200 — An  Aet  Granting  a pension 
to  Jane  Metis, 

34  St  2269;  Jan.  18,  1907 ; C.  220— An  Act  Granting  an  Increase 
of  pension  to  Emily  Killian, 

34  St  2274 ; Jan,  IS,  1007 ; G.  240— An  Act  Granting  an  increase 
of  pension  to  Joseph  Johnston. 

34  St  2274;  Jan.  18,  1907 ; O.  241— An  Act  Granting  an  Increase 
of  pension  to  Sherrod  Hamilton, 

34  St.  2276 ; Jan.  18,  1007 : CL  250 — An  Act  Granting  an  increase 
of  pension  to  Betsey  A.  Hodges. 

34  St.  2303 ; Jan.  21,  1907 ; G.  374— An  Act.  Granting  an  increase 
of  pension  to  Emily  Fox, 

34  St,  2311;  Jnn.  26,  1907;  C,  421 — An  Aet  For  the  relief  of 
Augustus  Trabing. 

34  St  2314;  Feb,  1,  1907 ; C,  450 — An  Act  Granting  an  increase 
of  pension  to  Mary  A,  MiCkler, 

34  St  2377 ; Feb,  6,  1907 : O.  751 — An  Act  Granting  an  increase 
of  pension  to  Susan  M.  Brunson. 
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34  St.  2378;  Feb.  6,  1907 ; C.  7H2 — An  Act  Granting  an  increase 
of  pension  to  Mary  F.  Johnson. 

34  St.  2379;  Feb.  0,  1907;  C.  758— An  Act  Granting  an  increase 
of  pension  to  William  F.  CUnkscales. 

34  Sr.  2380;  Fell.  (Sf  1907 - C.  790— An  Act  Granting  an  increase 
of  pension  to  James  Butler. 

34  Sr,  2382;  Feb.  0.  1007;  0,  772 — An  Act  Granting  an  increase 
of  pension  to  Eunice  Cook. 

34  St-  2383 ; Feb.  6,  1907 ; C,  77S — An  Act  Granting  an  increase 
of  pension  to  Cassia  C.  Tyler, 

34  St,  2384 ; Feb.  (j.  1907 ; C,  779— An  Act  Granting  an  increase 
of  pension  to  Mary  J.  Thurmond. 

34  St.  2380;  Feb,  0,  1907;  G 78S— An  Act  Granting  an  increase 
of  pension  to  ELlen  Downing. 

34  St.  2386:  Feb.  0,  1907;  G,  792— An  Act  Granting  an  increase 
of  pension  to  Sarah  A,  Galloway.  _ . 

34  St,  2408;  Feb.  7,  1907  ; C.  891— An  Act  For  the  relief  of  Esther 
Rousseau,35  „ , _ ,, 

34  St,  2411;  Fob.  9,  1907;  C,  915— An  Act  For  the  relief  of 

John  C.  Lynch.  _ , „ 

34  St.  2411  : Feb,  9,  1907;  C.  916— An  Act  For  the  relief  of 

.Tulin  B.  Brown,  _ , . _ , . « 

34  St.  2415 ; Feb,  18,  1907;  C.  942“An  Act  Referring  the  claim  of 
g \V,  Peel  for  legal  services  rendered  the  Choctaw  Nation 
of  Indians  to  the  Court  of  Claims  for  adjudication. 

34  St.  24*22;  Feb,  18,  1907;  C.  977 — An  Act  Granting  an  increase 
of  pension  to  William  H,  Kimball, 

34  St.  2442;  Feb,  19,  1007;  O.  10(58 — An  Act  Granting  an  increase 
of  pension  to  James  C.  West, 

34  St,  2455;  Feb,  10,  1007 ; C,  3127=— An  Act  Granting  an  increase 
of  pension  to  Elvina  Adams. 

34  St,  2450:  Fob.  10,  1007;  C,  1 128-  An  Act  Granting  nil  increase 
of  pension  to  William  W.  Jordan. 

34  St.  2469:  Feb.  25,  1907  ; C.  1218— An  Act  Granting  a pension  to 
Mary  Schoske. 

34  St,  2482 ; Feb.  25,  1907 ; C.  1278— An  Act  Granting  a pension  to 
Jesse  Harrnl.  4 

34  St.  2483 ; Feb.  2f>,  1907  ; C,  1284— An  Act  Granting  a pension  to 
Rollin  S,  Bolktinp.  . 

34  St,  2483 ; Feb,  25,  1907 ; C.  1290 — An  Act  Granting  a pension 
to  Gelestia  E,  Outlaw. 

34  St.  2499;  Ft4>,  25,  1007 ; G 1354— An  Act  Granting  an  increase 
of  pension  to  Martin  Heller. 

34  St.  2522;  Feb,  25,  1007;  C,  1457— An  Act  Granting  an  increase 
of  pension  to  John  Bryant, 

34  St.  2522 ; Feb,  25,  1907 ; C,  1459— An  Act  Granting  an  increase 
of  pension  to  Andrew  Gaiiova. 

34  St.  2535;  Feb.  25,  1007;  C,  1515— All  Act  Granting  an  increase 
of  pension  to  Sibhy  Barnhill, 

34  St,  2544 ; Feb,  25,  1907 ; C,  1556 — An  Act  Granting  an  increase 
of  pension  to  Charlotte  S,  O’Neall. 

34  St,  2554 ; Feb,  25,  1907 ; G.  1601— An  Act  Granting  an  increase 
of  pension  to  Thomas  D.  Williams. 

34  St,  2556;  Feb.  25, 1907;  G.  1611 — An  Act  Granting  an  increase 
of  pension  to  James  L.  Golding, 

34  St,  2559;  Feb.  25,  1907;  C.  1624— An  Act  Granting  an  increase 
of  pension  to  Mary  Loomis, 

34  St.  2567 ; Feb.  26,  1907 : G.  1665— An  Act  Granting  an  increase 
of  pension  to  Joseph^  J,  Branyan. 

34  St,  2577  ; Feb,  20, 1907:  C,  1712 — An  Act  Granting  an  increase 
nf  pension  to  Emma  F,  Buchanan, 

34  St,  2583 ; Feb,  26.  1907  : 0,  1737— An  Act  Granting  an  increase 
of  pension  to  David  C,  Jones, 

34  St,  2583 ; Feb,  26.  1907;  G,  1738— An  Act  Granting  an  increase 
of  pension  to  Phoebe  E.  Sparkman. 

34  St,  2987 ; Feb,  26.  1007  : O.  1757— An  Act  Granting  an  increase 
of  pension  to  Timothy  Hanlon. 

34  St,  2590-  Feb.  26.  1907;  G.  1772— An  Act  Granting  an  increase 
of  pension  to  Elizabeth  Hodge, 

34  St.  2592 : Feb.  26,  1907 ; C,  1781— An  Act  Granting  an  increase 
of  pension  to  Shadrack  H,  J.  Alley. 

34  St.  2593 ; Feb,  26,  1907 ; G.  1782 — An  Act  Granting  an  increase 
of  pension  to  Laura  G,  Bight. 

34  St.  2093 ; Feb,  26,  1907 ; G.  1784— An  Act  Granting  an  increase 
of  pension  to  Simeon  B,  Pope. 

34  St.  2594  - Feb,  26.  1907 ; G.  1787— An  Act  Granting  an  increase 
of  pension  to  Elizabeth  Balew. 

34  St,  2650 ; Feb.  26,  1907 ; CL  2042-  An  Act  Granting  an  increase 
of  pension  to  Joseph  E.  Kuighten, 
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34  St,  2668 : Feb.  2S.  1907 ; C.  2130— An  Act  Granting  an  increase 
of  pension  to  Reif  Bledsoe. 

84  St.  2671 ; Feb.  28,  1907 ; C,  2141— An  Act  Granting  an  increase 
of  pension  to  Mary  O-  Foster, 

34  St.  2724;  Mar,  1,  1907;  O.  2398 — An  Act  Granting  nn  increase 
of  pension  to  Henderson  Stanley. 

34  St,  2726;  Mar.  1,  1907;  C.  2407— An  Act  Granting  nn  increase 
of  pension  to  William  H.  Ijong. 

34  St.  2747 ; Mar,  1.  1907 ; G,  2501— An  Act  Granting  an  increase 
of  pension  to  Ann  Hudson, 

34  St.  2752;  Mar,  2,  1907;  G.  2603— An  Act  Granting  a pension 
to  John  P.  Walker. 

34  St.  2758;  Mar.  2,  1907;  C.  -2610— -An  Act  Granting  an  increase 
of  pension  to  Benjamin  James, 

34  St.  2757;  Mar.  2,  1907 ; C.  2625— An  Act  Granting  a pension  to 
Edward  Miller. 

34  St,  2763 ; Mar.  2,  1007 ; O.  2653— An  Act  Granting  an  increase 
of  pension  to  Samuel  Boyd. 

34  St,  2783 ; Mar.  2,  1907 ; C.  2744— An  Act  Granting  an  increase 
of  pension  to  Mary  Ann  Foard. 

34  St,  2802;  Mur.  2,  1907;  C,  2830— An  Act  Granting  an  increase 
of  pension  to  Nancy  A.  Meredith. 

34  St.  2809 ; Mar.  2,  1907 ; C.  2859— An  Act  Granting  ail  increase 
of  pension  to  Polly  Ami  Bowman, 

34  St.  2820;  Mar.  % 1907;  C,  2902-f— An  Act  authorizing  and  di- 
recting the  Secretary  of  the  Treasury  to  enter  on  the  roll 
of  Captain  Orlando  Hum  a son’s  Company  R,  First  Oregon 
Mounted  Volunteers,  the  name  of  Hezekiali  Davis. 

34  St.  2829;  Mar,  s,  1906 — Concurrent  Res.  Colville  Indian  Res- 
ervation."" ^ , 

34  St,  2S30 ; Mar.  26.  1906 — Concurrent  Res.  Kiowa,  Comanche, 
and  Apache  Indian  Reservations,  Qkln,"7 
34  St  2832;  Apr.  19,  I960 — Concurrent  Res.  Five  Civilized 

Tribes.**  „ _ _ . _ 

34  St.  2833;  June  25,  1906— Concurrent  Res,  Columbia  Indian 
Reservation,  Wash.  ...  , 

34  St.  28,33 ; June  28,  1906 — Concurrent  Res,  Five  Civilized 
Tribes, 

35  STAT, 

35  St.  8;  Feb,  15,  1908;  C,  27— An  Act  Making  appropriations  to 

supply  urgent  deficiencies  in  the  appropriations  for  the 
fiscal  year  ending  June  30,  1908,  and  for  prior  years,  and 
for  other  purposes,30  . . * 

35  St.  41 ; Mar.  li,  1908 ; C.  79 — An  Act  To  extend  the  time  of 
payments  on  certain  homestead  entries  in  Oklahoma, JU 
35  St.  43 ; Mar,  16,  1908 ; C,  87— An  Act  To  provide  additional 
station  grounds  and  terminal  facilities  for  the  Arizona  and 
California  By.  Go,  in  the  Colorado  River  Indian  Reserva- 
tion, Arizona  Territory,31 

35  St.  49 » Mar.  27,  1908;  0,  106— All  Act  Providing  for  the  plat- 
ting and  selling  of  the  south  half  of  section  thirty,  township 
two  north,  range  eleven  west  of  the  Indian  meridian,  m the 
State  of  Oklahoma,  for  town-site  purposes.8* 

35  St,  49;  Mar.  27,  1908;  C-  107— An  Act  Providing  for  the  dis- 
posal* nf  the  interests  of  Indian  miners  in  real  estate  in 
Vakima  Indian  Reservation,  Washington, 

35  St.  50;  Mar,  27,  1908;  G.  100— An  Act  Authorizing  the  Wood- 
lawn  Cemetery  Association,  of  Saint  Maries,  Idaho,  to  pur- 
chase not  to  exceed  40  acres  of  laud  in  the  Coeur  d Alone 
Indian  Reservation  in  Idaho, 

85  St-  51;  Mar,  28,  1908;  0.  Ill— An  Act  To  authorize  the  cut- 
ting of  timber,  the  manufacture  and  sale  of  lumber,  and  the 
preservation  of  the  forests  on  the  Menominee  Indian  Reser^ 
vfition  in  the  State  of  Wisconsin.-3 
35  St.  53;  Mar.  31,  1908;  C,  114— An  Act  To  authorize  the  Sec- 
retary of  the  Interior  to  issue  patent  in  fee  simple  for  cer- 
tain lands  of  the  Santee  Reservation,  in  Nebraska,  to  school 
district  numbered  36,  in  Knox  County,  Nebraska. 

35  St.  70 ; Apr.  30,  1908 ; C.  153— An  Act  Making  appropriations 

m Aa,  34  St.  SO. 

**  Sg,  34  St.  213- 

S#  II  It.  888:  28  St.  095;  32  St.  260;  34  St.  125;  34 
An.  34  St.  1047. 

so  Sit.  34  Sh  318,  550. 

sec.  2.  8.  38  St.  77.  Cited:  U.  S.  v. 

4 In  793  - 48  Ct.  964.  8L  36  St.  1058  : 39  St,  123, 

St  sill  41  Bh  1223  i 42  St.  1174 ; 43  St.  70%  1313 1 44 
49  St  10811;  r>2  St.  208.  Cited : U.  S.  ex  ret.  Bourn*,  b t, 

| Memo!  Sol,  Oct,  20,  1936. 


St.  342. 


, Rowell, 

969  : 40 
St.  45.3: 
2d,  094  ; 
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35  St,  70-35  St,  478 


for  the  current  and  contingent  expenses  of  the  Indian  De- 
partment, for  fulfilling  treaty  stipulations  with  various  In- 
dian tribes,  and  for  other  purposes,  for  the  fiscal  year  end- 
ing June  30,  1!100“  25  U.  S.  C*  47  (sec,  23,  36  St  61)  ; 
25  U.  S.  C.  52; fli  25  U.  S.  C,  94 ; M 25  U.  S.  C.  295,  See 
USC A Historical  Note.  25  U.  S*  C .32;  25  U,  S*  O.  103,a7 
USCA  Historical  Note : Recent  Indian  appropriation  acts 
make  appropriations  for  the  purchase  of  goods,  etc.,  for  tlic 
Indian  Service,  with  provisos  that  no  part  of  the  sum  so 
appropriated  shall  he  used  for  the  maintenance  of  not  to 
exceed  three  permanent  warehouses  in  the  Indian  Service. 
The  provision  for  the  fiscal  year  1917,  was  by  Act  May 
18,  1916,  sec.  1,  39  St.  123,  and  limited  the  appropriation 
there  mode  to  the  maintenance  of  not  exceeding  two  per- 
manent warehouses,  25  U,  S.  C.  151,  USGA  Historical 
Note:  A provision,  identical  with  the  Code  Section,  except 
that  the  banks  which  may  be  selected  as  depositaries  are 
not  confined  to  National  Banks,  Is  contained  in  sec.  i of 
Act  June  25,  1910,  36  St.  855,  and  set  out  in  25  U.  S,  C.  372, 
See  Historical  Note  25  U-  g,  <X  A.  29,  45  U*  S,  C 93* 
25  U.  S.  C.  382/*  ’ 

35  St,  102;  May  11,  1908;  C*  162— An  Act  To  amend  an  Act.  en- 
titled 11  An  Act  for  the  protection  of  game  in  Alaska,  and 
for  other  purposes,”  approved  June  7,  1002.* 

35  St,  106;  May  11,  100S;  C.  163 — An  Act  Making  appropriation 
3Qr  1900 2ipi>0rt  ot  the  Arm^  for  the  fiscal  year  ending  June 

35  Sf,  ICO;  May  19,  1908;  C.  177 — An  Act  Authorizing  the  Secre- 
tary of  the  Interior  to  issue  patents  in  fee  to  the  Board  of 
3) fissions  of  the  Protestant  Episcopal  Church  for  certain 
lands  in  the  State  of  Idaho, 

35  St,  109;  May  20,  PX>8;  C,  181— An  Act  To  authorize  the  drain- 
age of  certain  lands  in  the  State  of  Minnesota.41 
35  St.  184 : May  22,  190S ; O,  136-^An  Act  Making  appropriations 
for  the  legislative,  executive,  and  judicial  expenses  of  the 
Government  for  the  fiscal  year  ending  June  30,  1909,  and 
for  other  purposes.42 

3d  St.  251 ; May  23,  1908 ; C.  192 —An  Act  Making  appropriations 
for  the  Department  of  Agriculture  for  the  fiscal  year  ending 
June  30,  1909*  16  U.  S.  C,  671.  " 

35  St  268 ; May  23,  190S ; C,  193— An  Act  Amending  the  Act  of 
January  14,  1889,  and  Acts  amendatory  thereof,  and  for 
other  purposes* 

35  St.  312;  May  27,  1908;  G,  399 — An  Act  For  the  removal  of 
restrictions  from  part  of  the  lands  of  allottees  of  the  Five 
Civilized  Tribes,  and  for  other  purposes,* 

34  80.  4 St*  442 ; 7 St.  Bl.  85.  09,  114.  185  213  230  20G  317  3*0 
321,  425,  541,  545:  9 St.  35,  855 ; ll  St  ei4  762  744  * l2  Sf  ngl 

1173;  13  St.  024,  075;  14  St,  757:45  St.  622.  637,  640  652  658  07G* 

' 20  19  St-  256,  287  5 24  §t-  388,  389  * 25  St.  642’  688  888 

§34 ; 26  St,  1029  I 27  St,  62,  139,  612 : 80  St,  90,  990;  32  St  26?’ 

33  St.  204,  305.  597._  3016,  1060;  34  St.  137.  333,  3§2  368.  37?’ 

1022,  3024,  1230,  RpfJ,  33  St.  50.  A,  33  St  444  iZ/j  45  St  1534  * 

40  St.  1028  S.  30  St:  783  ; 36  St.  269,  870  : 38  St.  77  ; 40  St,  561  i 

41  St,  3i  43  St.  94.  Cited:  29  Op.  A.  G.  455;  53  I D 187*  Brown 

44  G*  _ 283 ; Rlamnth,  81  C.  Gig.  79*  Klamath.  86  C.  Ck  614*; 
JUanmtb,  296  Ik  S 244;  Medawakaoton,  57  C,  Cis.  357;  tl.  S.  v,  Aigoma’, 
225  J?' v-  Birdsall.  253  TT.  S.  223;  U.  S,  v.  Einmath 
304  TJ.  S,  119  : TJ,  S,  v.  Seminole,  599  TJ,  S.  417 

55  Also  see  25  U.  S.  C,  52a  (33  St.  191  ; 36  St,  125), 

30  B,  see*  1,  46  St.  1028. 

37  R,  sec*  1,  40  St.  1028. 

38  S.  35  St,  798. 

3 A.C.  _32  St,  _327.  E.  35  St.  945;  36  St,  703,  1363 


35  St*  31  i ; May  27,  190S ; C,  200™Au  Act  Making  appropriations 
for  sundry  civil  expenses  of  the  Government  for  the  fiscal 
_ year  ending  June  30,  1909,  and  for  other  purposes* 

3d  Sfi  444 ; May  29,  1908 ; <1  216— An  Act  To  authorize  the 
Secretary  of  the  Interior  to  issue  patents  in  fee  to  pur- 
chasers  of  Indian  lands  under  any  law  now  existing  or 
hereafter  enacted,  and  for  other  purposes.47  See.  1—25 
U*  S.  0.  404,  (See  U,  S,  C*  A.  Historical  Note.) 

35  St,  458;  May  29,  1908;  C*  217 — An  Act  To  authorize  the  Sec- 
retary of  the  Interior  to  sell  and  dispose  of  the  surplus 
unallotted  agricultural  lands  of  the  Spokane  Indian  Besor- 
vution,  Washington,  and  for  other  purposes/18 
35  St.  460 ; May  29,  1908 ; C,  21S-— An  Act  To  authorize  the  sale 
and  disposition  of  a portion  of  the  surplus  and  unallotted 
lands  in  the  Cheyenne  River  and  Standing  Rock  Indian 
reservations  in  the  States  of  South  Dakota  and  North  Da- 
kota, and  making  appropriation  and  provision  to  carry  the 
same  into  effect.*0 

35  St  40o ; May  29,  1908;  C*  220 — -An  Act  Authorizing  a resurvey 
of  certain  townships  in  the  State  of  Wyoming,  and  for  other 
purposes,80 

35  St*  478;  May  30,  1908;  C,  227— An  Act  Making  appropriations 

S&a  Sept.  17,  1936 ; Jan.  13.  1937,  Jan,  23,  1937,  Feb.  5,  1937,  Apr,  8, 
bh  1938*  49  L.  D.  848*  50  L,  D.  691;  53  I.  D.  48  ; 03  I D 
471  ; 53  I D.  43  2 ; 53  I.  15.  502;  54  T.  D.  382;  Anchor*  256  U.  S 519: 
AnicKcr,  24b  U,  S,  HQ;  Bagby.  60  F.  2d  80:  Barbre,  228  Fed,  658  * 
Bartlett  ^18  Fed  380;  Baze,  24  F.  Supp.  $06  ; Bell,  192  Fed.  597; 

c246  U S.  2oo  : Bd,  of  Comm’fg  of  Tui»ns  94  F.  2d  400;  Bond 
7?J  f".  Soup ,157  ; Brown,  27  F.  2d  274  ; Burnh.  2G3  U*  S.  250 ; Burgess! 
103  F.  2d  37  ; Cnesnr,  103  F,  2d  503  ; Carpenter,  280  TJ.  S,  363;  Chis- 
holm,  _2r3  Fed.  589  ^ C|ionte,_224  TT,  S.  665;  Commissioner.  78  F.  2cl 


i Gk^on,  224  U,  S.  679;  Glenn,  105  F.  2d  30S:  Goat/  224  if  s. 

458.  IlilUnm.  49  F,  2d  103*  Hampton.  22  F.  2d  81;  Harjo  2S  P 2d 

WftlISAJ?4TeU4  S.103 ; Harris,  188  Fed.  712;  Heckman/  224  TJ.  g. 
nl?  ’ Ulll\  fi89  M!  1 Holmes,  33  F,  2d  688 ; Holmes,  53  F,  2d 

P,69  * Hopkins*  235  Fed.  95 ; lekes,  64  F.  2d  982 ; In  rn  Jepsie’s,  259 
Jed  95;  In  re  Palmer; |,  11  F,  Supp,  301;  Hid.  Ter.  Oil,  288  TJ,  H 
39  F*  2(1  595;  Jackson,  207  Fed.  540:  Jackson,  43  F.  Qd 
513;  Jefferson,  247  U.  S*  288 ; Johnson.  64  F*  2d  674:  Jones  273 
U*  S*  105 ; Kemmgrer,  229  Fed.  872 ; Kiker,  63  F\  2d  057  * Kina,  04 
oin2%-  ^79Lr  ea5f  t?1%  2LF'Ji  81!  Lqeke,  287  Fed,  276;  McDaniel, 
045 ; MeNee,  253  Fed.  54b;  Mnlone,  212  Fed.  06S : Mars, 
40  F,  2d  247  ; Moore,  43  F.  2d  322;  Monre,  167  Fed  826;  Mtidd  14  F 
2d  430;  Mullen,  240  TT.  S,  500:  Nunn,  216  Fed.  330;  Okln  , K & M I 
Hr,,  249  Fed,  592j  Parker,  250  TJ^  8.  235;  Parker.  250  TJ.  S 66; 
Pitman,  04  F.  2d  740  * Powell,  61  F.  2d  283 ; Priddy,  204  Fed*  955  s 

Prjvett  256  U.  S 201:  Roberts.  66  F.  2d  874;  Rogers,  203  Fed.  180* 

Self,  28  F,  2d  590  * Seminole,  78  C,  Cls.  455  * Shaw,  276  D*  S 575 ; 
btewart,  295  TJ.  s.  403;  Sunderland,  266  TJ.  S 220  ; Sunt*.  295  TL  S 
4J8;  Sweet,  245  U S 102  j TayJor  235  U,  S.  42;  Taylor,  230  Fed, 
580 : T]ger,  22  F.  2d  788*  Tiger,  4 F.  2d  714*  Tiger,  221  D.  S 286; 


37  St,  417  : 

KJi.  i i,  uya,  a^4  : oy  at..  iSQiS  ; ^iu  ft.  iun, 

42  St,  552,  1174  ; 43  St,  390,  A,  43  St  668,  822, 

« S,  35  St.  478. 

41 8ff.  34  St,  325,  8.  36  St.  292;  40  St,  1321;  41  St  3195  Cited- 

29  Op*  A.  G,  455  ; Op,  SoL.  M*  28791.  AUg  l.  1038.  ’ * 

1 St.  137,  Cited?  Barnett,  259  Fed.  304, 

^39  Sg‘  33  St’  302’  Tyding»#  23  Gage  & Com.  743 ; 29  Op,  A*  G. 

” “Aff.  32  St.  400.  Eg.  32  St.  245.  Cited.  31  Op.  A.  G.  95;  Chippewa  305 
60  F ^d  *308,^^eW*1*  305  'C'  S‘  479  Morrison,  268  U.  S.  481;  WesfUng, 

32 /Sh  43  ; 34  St.  137,  Ag  34  St.  137.  A.  44  St.  239  B 35 
iSrk1  ??  §t-  20iJ  : 42  St,  831  ; 4 5 St.  200,  495.  1062.  1023;  46  St. 
90.  279.  1115;  47  St.  91,  820,  777;  48  St.  302:  49  St  176  1757* 
So  S-  564 : St.  201.  Cited.-  Cabell.  3 Okla,  S.  B.  ,T  208;  Di^on! 

23  Cape  & Cony  712;  Krloper.  3 Geo.  WnfUi.  H.  Rrv,  270;  Reeveg.  23 
SnS€o-  Com  727:  Rii^sell.  18  Yale  L.  J.  328;  Wi  g more,  24  III*  L.  Rev. 
IP  1 2Y  Be  4*  9 530J  34  °n-  A.  G.  275;  35  Op  A.  G 421:  1 R.  D. 
Memo  227  ■ t.  D.  Mcnu>  SOT;  3 L.  D.  Memo,  64;  4 t.  P,  Memo, 
oa:  4 H*  D.  Memo .641;  o L D.  Memo.  30;  lO  D.  D.  Memo.  364;  12 
Jo,  P*  7J?  I J1-  ^r°m0-  °P-  Fob,  11.  40402,  Oct,  31. 

0lTv.  Hen  28.  1021:  Op,  Sol.,  M.  2606T,  Apr,  2D. 
Aug.  2,  3 922.  D.  46987.  Nov,  13.  1022,  Oet.  4 1026 

M.  18320,  Dec.  21,  10?0,  2,212l*  Apr  12.  1927;  Memo  Sol  Off  Ape 
|1  1931  Rent  14.  1081  Sent.  10.  ?D31.  Jan,  20.  1982, ’.7 line  14^193^ 
Sol.  Uetferof  Wm.  Keel,  Stratford.  Okln„  Aug.  2,  1933;  Memo,  RnV  Off  . 
Aug.  15.  1933,  ,Tan  14,  1935*  Memo*  Sol..  Sept.  20.  1935;  Ass*t  Sec’yh 
better  to  A G.,  Feb.  1.  1935;  Sol.  Off,,  Mar*  S,  193S  ; M^ran.  Sol,. 

Jun#  1935;  Sept.  21,  1935:  Memo,  of  Comm’r  Aug.  11,  1936;  Memo, 
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Ee<V  v*  Fqul table,  283  TT,  S,  738 ; U.  S*  v*  Ferguson, 

247  U.  S.  175  LU.  S.  v.  Gray,  284  Fed*  102 ; U,  S.  v.  Gypsy,  10  F*  2d 

487:  U.  S.  v.  Haddock,  21  F.  2d  165;  U.  S.  v,  Halsell,  247  Fed.  390; 
U*  S.  v.  Knight,  206  Fed.  145 ; IT,  S.  v.  Law.  250  Fen  218  * TJ.  S v 
Lee,  24  F.  Snpp,  814;  U*  S.  v.  Martin.  4n  F*  2d  836:  TJ*  S.  v Mid 
Continent,  67  F.  2d  37;  TT,  H.  v.  Mott,  87  F.  2d  SCO  ; U.  S v Ransom, 
**84  Fed.  108;  TJ.  S.  v.  Richards.  27  F*  2d  2S4 ; TJ.  S.  v.  Shock,  187 

bed,  862:  U*  B.  v.  Shock,  187  Fed.  870*  TJ.  S,  v.  Smith,  266  Fed.  740: 

U.  S*  v.  Smith,  270  Fed*  136:  U*  S.  v.  Smith,  288  Fed,  356;  T7*  S v 
9iger.  19  F.  2d  35*  TJ*  S-  v,  Watnshe.  102  F.  2d  428;  TJ,  S y Western 
Inv.  Co.,  226  Fed.  726;  TT.  S,  v.  Woods,  228  Fed.  316*  TJ.  a.  ex  feL 
Warren.  73  F.  2d  844:  Vinson,  44  F*  2d  772;  Ward,  253  TJ  S 17 ; 
Welch,  15  F.  2d  184  * Wliitehird.  40  F,  2d  479  ; Whitechuroh  92  F 
249 ; Williams,  218  Fed.  797  * Willmott,  27  F.  2d  277 ; Winton,  255 
U.  S.  373, 

^ Eg  34  St,  205,  354,  1049.  S.  36  St,  774,  Cited;  53  I.  D.  593; 
53  J.  D.  037. 

4T  Eg  12  St.  393,  sec.  8:  17  St.  333,  sec.  1 : 22  St.  64g  ; 25  St.  888  ■ 
30  St.  495  * 31  St.  677,  1094  ; 32  St,  506  ; 34  St.  62.  13f,  140,  213, 
1015,  Ag  33  St._  302,  f=ee.  9:  25  St.  70,  A,  36  St.  190,  855*  40  St 
1203.  E.  35  Sf,  781;  3R  St.  269:  38  Sr.  510;  39  St,  123 : 45  St  684 
Q.  6C2,  1562,  1623;  46  St,  90.  279,  1114;  47  St.  91;  47  St.  820:  48 
St,  362;  49  st,  176,  1757;  50  St.  564:  52  St.  291.  Ci ted:  Brown!  S9 
Vn»o  L-  J.  307  ; Knoenflnr.  7 Town  L.  R.  232*  TvdlngR,  23  Case  & Cotn 
743;  36  On,  A.  G.  98;  Op.  Sol.,  M.  6370,  Nov,  15.  1921.  M.  18604. 
Mar.  6.  1026;  Letter  from  Asst.  SetV  to  Comm’r  of  Ind*  Affairs, 
Aug*  14,  1926;  Op5  Sol,,  M,  25258.  June  26,  1929:  Letter  from  Dent 
nf  Jus*  to  Secy  of  Int,,  Oet-  1929;  38  L D.  422*  3S  L*  D 427  ; 
3S  L,  D . 559  : 40  L.  D.  4;  40  L.  D.  179 ; 40  L.  D.  212  ; Choctaw,  83 
9a9,1sv,49'  Onrlnnd’s,  250  H.  g5  439;  Gsirlnnd's,  272  TT.  g 728;  Green, 

40  C.  Cls.  68;  Green,  47  C.  Cls.  281  : Green,  233  TT.  S P>5R  : Johnson 
283  FedL  954;  Minnesota,  305  17,  S.  382:  Scbeers  48  F.  2d  327;  Turner, 
51_  C,  Cls.  125  ? Turner,  248  U,  S 354  : U.  g.  v.  Algoma.  .305  U.  S 
4to;  TJ.  S.  v Mclntire,  101  F.  2d  650;  TJ.  S,  v.  Rowell,  243  TJ.  S.  40 4: 

Yakima.  274  Fed*  115*  Winton,  255  TT,  S,  373 ; Work*  29 

F.  2d  393. 

“gfr.  flt.  jBOT.  arc.  8;  17  St.  333,  aec.  1.  S.  40  St.  581.  Cited; 
Northern,  246  TT  S 283. 

4*Sf7.  12  St.  393,  sec,  8;  754.  gee.  2*  17  St,  333,  sec*  1.  A.  36  St. 

2?*U4AS*  Wh. st~  2B?  ^02-  ms-i  37  st* 84*  51g-  6m-  ' 

41  St.  1440 : 44  St,  1389.  Cited:  Tydlngs.  23  Case  & Com.  748;  Hatten 
T‘  ffHdh,)nfh^99  F*  26  501  * V V.  La  Plant,  200  Fed.  92. 

w m,  31  St,  134 ; 33  St*  46* 
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to  supply  deficiencies  in  the  appropriations  for  the  fiscal  year 
ending  June  30,  1908,  and  for  prior  years,  and  for  other 
purposes,61 

85  St  558;  May  30,  1908;  C,  230— An  Act  Pensioning  the  surviv= 
ing  officers  and  enlisted  men  of  the  Texas  volunteers  em- 
ployed in  the  defense  of  the  frontier  of  that  State  against 
Mexican  marauders  and  Indian  depredations  from  1855  to 
1860,  inclusive,  and  for  other  purposes.62  38  U.  S.  O-  873- 

35  St  55S;  May  30,  1908;  0,  237 — An  Act  For  the  survey  and  al- 
lotment of  lands  now  embraced  within  the  limits  of  the  Fort 
Peek  Indian  Reservation,  in  the  State  of  Montana,  and  the 
sale  and  disposal  of  all  the  surplus  lands  after  allotment.23 

35  St.  579;  May  30,  190S ; J-  Res.  No.  82— Joint  Resolution  Au- 
thorizing the  employment  of  clerical  services  in  the  Depart* * ** 
ment  of  Justice. 

35  St  597 ; Feb.  6,  1909 ; C.  77— An  Act  Authorizing  the  Secre- 
tary of  the  Interior  to  sell  isolated  tracts  of  land  within  the 
Nez  Perces  Indian  Reservation, 

35  St  600;  Feta,  6,  1909;  C.  80— An  Act  Relating  to  affairs  in  the 
Territories,* 

35  St,  614 ; Feb,  9,  1909,  C,  101 — An  Act  Making  appropriations 
to  supply  urgent  deficiencies  in  the  appropriations  for  the 
fiscal  year  ending  June  30,  1909. 

35  St  619;  Feb,  15,  1909;  C.  126— An  Act  For  the  relief  of  the 
Mill©  Lae  band  of  Chippewa  Indians  in  the  State  of  Min- 
neg ota,  and  for  other  purposes.65 

35  St  626;  Feb,  17,  1909  ; O.  138— An  Act  Authorizing  sales  of 
land  within  the  Coeur  d’Alene  Indian  Reservation  to  the 
Northern  Idaho  Insane  Asylum  and  to  the  University  of 
Idaho. 

35  St  627;  Feb,  18,  1909;  0.  144—  An  Act  To  amend  the  laws  of 
the  United  States  relating  to  the  registration  of  trade- 
marks.“ 

35  St  628;  Feb.  18,  1909;  C.  145— An  Act  To  enable  the  Omaha 
and  Winnebago  Indians  to  protect  from  overflow  their  tribal 
and  allotted  lands  located  within  the  boundaries  of  any 
drainage  district  in  Nebraska. 

35  St  636;  Feb.  18,  1909;  C.  147— An  Act  To  extend  the  time  of 
payments  on  certain  homestead  entries  in  Oklahoma,^ 

35  St  642;  Feb.  20,  1909;  G,  167— An  Act  For  the  investigation, 
treatment,  and  prevention  of  trachoma  among  the  Indians. 

35  St  644;  Feb.  24,  1909;  O.  178— An  Act  To  provide  for  the 
granting  and  patenting  to  the  State  of  Colorado  desert  lands 
within  the  former  Ute  Indian  Reservation  in  said  State,60 
Secs.  1 & 2—43  U.  S.  C.  647. 

35  St  650;  Feb.  25,  1909;  G,  107— An  Act  Extending  the  time  for 
final  entry  of  mineral  claims  within  the  Shoshone  or  Wind 
River  Reservation  in  Wyoming® 

35  St,  732;  Mar,  3,  1909;  G,  252 — An  Act  Making  appropriation 
for  the  support  of  the  army  for  the  fiscal  year  ending  June 
30,  1910. 

35  St,  751;  Mar.  3,  1909;  C.  253— An  Act  For  the  removal  of 
the  restrictions  on  alienation  and  lands  of  allottees  of  the 
Quapaw  Agency*,  Oklahoma,  and  the  sale  of  all  tribal  lands, 
school,  agency,  or  other  buildings  on  any  of  the  reservations 
within  the  jurisdiction  of  such  agency,  and  for  other  pur- 
poses.91 

35  St.  778 ; Mar,  3,  1909 ; C,  258 — An  Act  Authorizing  the  Secre- 
tary of  the  Interior  to  sell  part  or  all  of  the  surplus  lands  of 
members  of  the  Kaw  or  Kansas  and  Osage  tribes  of  Indians 
in  Oklahoma,  and  for  other  purposes,® 

35  St.  781 ; Mar.  3,  1909 ; C.  263— An  Act  Making  appropriations 
for  the  current  and  contingent  expenses  of  the  Indian  De- 


« Eg.  12  gt,  221,  278  ; 28  St.  853  ; 33  St.  1224  ; 34  St.  1035,  1376  ; 85 
St.  108.  8.  35  St.  907,  Cited : 49  L.  D.  376 ; Worcester,  G Pet.  BIS. 

27  St.  281,  B.  87  St.  679. 

* Eg.  12  St.  393,  sec.  8 ; 12  St.  754,  see,  2 ; 17  St,  333,  sec.  1 - 82  St. 
388.  A.  44  St,  1401.  S.  38  St.  77,  582;  39  St.  123,  904  ; 41  St,  3&6,  408, 
549 ; 44  St.  498,  1250;  4 6 St.  774,  Cited:  Tydings,  23  Case  & Com. 
743  ; Op.  Sol.  M.  12498,  June  0,  1924,  M,  28028,  May  24,  1935 ; Memo. 
Sol.,  July  17,  1930. 

Ag,  30  St,  1253.  see,  464,  405,  468.  Raff.  15  St.  241,  sec.  4;  23  ft. 
28,  eec.  14.  R.  48  St.  583.  Cited:  29  Op.  A,  G,  131  * Op-  Sol.  M-  291%  7, 
May  6,  1987  - 53  I.  D.  598  ; Lott.  205  U.  S.  28  t TJ.  S,  v,  First,  234  U-  S,  245. 

« E,  39  St.  SOI.  Cited:  Mille  Lae,  46  C,  Cls.  424  ; U.  S,  v.  Minnesota, 
270  U,  S.  181.; 

Ag.  18  St.  210,  sec.  77 ; 33  St.  724  * 34  St.  169. 

« Cited : 29  Op,  A.  G.  239. 

» Ag.  34  St.  213,  650.  8.  38  St.  77. 

*>  BO.  28  St.  422;  29  St.  434;  31  St.  1188. 

**AQ.  33  St,  1021.  A.  45  St.  371. 

43  St,  728,  8,  43  St.  722.  Cited:  3 L.  D.  Memo.  485;  Op.  Sol., 

M,  24284,  May  9,  1928  I 40  L.  B.  211 ; 40  L,  B.  212. 

m Cited : M^me,  Sol,  Off,,  Nov  6,  1930 ; Adams,  59  F.  2d  653 ; Browning, 
6 F,  2d  801 ; Drummond,  34  F.  2d  760  * Kansas,  30  G.  Cls.  264  ; Levin- 
dale,  241  C.  S,  432 ; Morrison,  0 F,  2d  811 : U*  g.  v.  Aaron,  183  Ffd. 
S14T?  Work,.  289  XJ.  s:  161,  M ' ■ 
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partment,  for  fulfilling  treaty  stipulations  with  various  In- 
dian tribes,  and  for  other  purposes,  for  the  fiscal  jear  ending 
June  30,  1910. 43  Sec.  1—25  U.  S.  C.  320;  --  25  U.  S.  C,  10; 
25  U.  S.  C,  2S9,  USC A Historical  Note:  By  Act  May  24, 
1922,  42  St  552,  all  reservation  and  non- reservation  boarding 
schools  with  an  average  attendance  of  loss  than  forty-five 
and  eighty  pupils  respectively  were  to  be  discontinued  on 
or  before  the  beginning  of  the  fiscal  year  1923,  the  Hope 
Indian  School  for  girls  at  Springfield,  South  Dakota,  how* 
ever,  being  excepted  from  this  limitation  as  to  attendance. 
The  pupils  in  the  schools,  discontinued  pursuant  to  this  act 
were  to  be  transferred  first,  if  possible,  to  Indian  day  schools, 
or  state  public  schools,  second  to  adjacent  reservation  or 
non-reservation  bearding  schools  to  the  limit  of  the  capacity 
of  said  schools.  This  act  also  provided  for  the  discontinu- 
ance prior  to  fiscal  year  1923  of  all  day  schools  with  an  aver- 
age attendance  of  less  than  8,  25  U.  S.  C.  200 ; BS  25  U.  S.  C. 
396;  25  U.  S.  G.  37  (sec.  10,  IS  St  450).  See  Historical 
Note  25  U.  S.  C.  A.  37.  25  II.  S.  C.  344 ; 25  -U.  S.  C.  382 

(35  St.  85). 

35  St.  837 ; Mar.  3,  1909 ; C.  266— An  Act  Authorizing  the  Attor- 
ney-General to  appoint  as  special  peace  officers  such  em- 
ployees of  the  Alaska  school  service  as  may  be  named  by 
the  Secretary  of  the  Interior,05  48  U.  S.  C.  172, 

35  St.  S3S;  Mar.  3,  1909;  O,  269— An  Act  To  amend  section  80 
of  an  Act  to  provide  a government  for  the  Territory  of 
Hawaii,  to  provide  for  additional  judges,  and  for  other 
judicial  purposes.57 

35  St.  845;  Mar.  4,  1009;  C.  2D7 — An  Act  Making  appropriations 
for  the  legislative,  executive,  and  judicial  expenses  of  the 
Government  for  the  fiscal  year  ending  June  30,  1910,  and 
for  other  purposes, 

35  St.  907 ; Mar.  4,  1909 ; C.  293— An  Act  Making  appropriations 
for  the  fiscal  year  ending  June  30,  1909,  and  for  prior  years, 
and  for  other  purposes.95 

35  St,  945;  Mar.  4,  1909;  C.  299— An  Act  Making  appropriations 
for  sundry  civil  expenses  of  the  Government  for  the  fiscal 
year  ending  June  30,  1910,  and  for  other  purposes.50 

35  St.  1039;  Mar.  4,  1909;  C.  301— An  Act  Making  appropriations 
for  the  Department  of  Agriculture  for  the  fiscal  year  ending 
June  30,  191O,70 

35  St,  10SS ; Mar.  4,  1909 ; C.  321— An  Act  To  codify,  revise,  and 
amend  the  penal  laws  of  the  United  States.71  Sec.  50— 
18  U.  S.  C.  104;  Sec.  329—18  U.  S.  O.  549;  28  U.  S.  C 51. 

35  St  1167;  Feb,  27,  1909;  J.  Res.  No.  18— Joint  Resolution  To 
provide  for  an  accounting  of  certain  funds  held  in  trust  for 
the  Chippewa  Indians  in  Minnesota.™ 


83  Btt.  4 St,  442;  7 St,  46,  51,  85,  99,  114.  185,  213,  236.  296,  317, 
320,  425  541.  544.  590;  9 St.  35,  855;  11  St,  614,  702.  72D  ; 12  St. 
981,  1173,  1191  ; 13  St.  675  ; 14  St.  756  ; 15  St.  622.  637.  640,  652, 
658,  676  ; 16  St.  40,  355,  720  ; 19  St  256,  287 ; 21  St.  190.  204  ; 24  St 
338  ; 25  St.  645.  688,  888,  894  l 26  St  1029 ; 27  St.  (52.  139.  644  ; 
30  St.  90;  31  St  1094  ; 32  St  388,  506;  33  St,  189.  194.  201.  302, 
304,  360.  394,  597,  1016  ; 34  St.  62,  140,  354.  375.  377,  1024  ; 35  St 
83,  87,  312,  444.  448,  Ag.  IS  St.  451  ; 35  St.  564,  A.  40  St  1203, 
8 36  St,  118,  202,  269,  ‘296,  349.  774,  873 ; 38  St.  77 ! 40  St  433  ; 
42  St.  1174;  45  St  200,  1562,  1623*  46  St.  90,  279.  11  * : 47  St.  91, 
820;  48  St  362;  49  St.  176.  1707;  50  St.  564  ; 52  Si.  291,  Cited: 
Brown.  39  Yale  L.  J.  307  .'jrvdings.  23  Case  & Com.  743  : 3 I*.  D,  Memo. 
435  ; 3 L,  D,  Memo.  477  : Hallom,  49  F.  2d  103  ; Kansas,  80  C.  Cls.  264  * 
Medawa Wanton,  67  C.  Cls,  357;  Montana,  95  F,  2d  897;  Fronovoat 
232  U.  S.  487;  TJ.  S.  v.  Birdsall.  233  TJ.  S.  223  : TJ.  S.  v.  12  Bottles, 
201  Fed.  191 ; Ute,  45  C.  Cls.  440  ; On.  Sol.,  M.  7002,  Mar.  10,  1922 ; 
M.  11410,  ,Tan.  28,  1924  ■ M.  12498,  June  6,  1924;  M,  12509,  Au g.  27, 
1924;  Memo.  Sol.  Off.,  Aug,  15,  1933;  Memo,  Sol.,  Nov.  12,  1934,  July 
8,  1936,  Mar.  6,  1937 ; 43  Tj.  D,  84.  43  L.  B.  504  * 44  L.  D.  188  ; 
44  L.  B.  505  ‘ 48  L.  D.  567  ; 50  L.  B,  670. 

« 8,  36  St.  349. 

®5 Also  see  25  U.  S.  C.  396a  (sec.  1,  52  St.  347)  ; 25  U.  S,  C,  396b 
{see/ 2.  52  St.  347)  ; 25  U.  S.  C,  396c  (sec.  3.  52  St.  347)  : 25  US,  tj. 

3903  (sec.  4.  52  St.  347)  5 25  U,  B.  C,  396e  (sec.  5,  62  St  347)  ; 

26  IT.  S.  C.  396f  (sec.  6,  52  St.  347), 

™Eg.  30  St.  1253, 

57  Ag.  84  St,  267.  Cited:  50  L.  B.  676,  ^ . _ „ _ . „ 

w Eh.  15  St  655 ; 19  St,  254 ; 26  St.  853;  34  St  1403  *.  35  St,  480. 

Cited:  Cherokee,  270  U-  S,  476  : Eastern  or  Emigrant,  82  C.  Cls.  180. 

' w 8g.  35  St.  102,  Rp.  36  St  855.  S.  36  St.  118,  774.  Cited:  Heckman, 
224  tf.  S.  413  ; U-  3-  v-  One  Ford.  259  Fed  045, 

s°  Cited:  Ev  p,  Tilrlen.  28  Fed.  920.  _ „„„ 

« Rg . 23  St.  382,  Bee.  9;  25  St.  166;  3 St,  321  ■ 32  St,  793.  A. 

36  St.  855;  47  St  338.  S.  49  St.  1513;  50  St.  805,  Cited:  Pound, 
22  Colum.  U.  Rev.  97;  Sol,  Op.  2.2321,  Apr.  12,  1927  ; tol.  OR.  Memo,, 
Jan.  19.  1937;  Andreas,  71  F.  2d  90S;  Apapas,  233  UR,  589;  Bailey 
47  F.  2d  702;  Brown.  146  Fed.  975;  Dayln  32  F.  2d  860;  Eugene  Sol 
Louie,  274  Fed.  47;  Ex  p.  Peru,  99  F,  2d  28;  Hat  ten  09  F.  2d  501 ; 
Janus.  38  F.  2d  431;  Joplin.  236  U S,  531  ; Lott  205  Fed.  2S ; Lnine. 
254  U S.  548;  Qua-orL  5 F.  2d  60S;  U S.  y,  Chavez,  290  U S.  35 1 ; 
U,  S.  v,  Gardner.  189  Fed,  690;  U-  S-  v.  Lewis.  253  Fed,  4R9  ; U S.  v. 
Pelican.  232  TT.  S 442  : B.  S.  V,  Seneca.  274  Fed.  94 . . U S.  ex  ret 
Lvnn,  233  Fed.  685  ; Yohyowan,  291  Fed.  425. 

25  St  642. 
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35  St.  n°7;  Fob.  2T,  1909;  .T.  Res,  No.  19— Joint  Resolution  Rein- 
five  to  homestead  designations,  made  and  to  be  made,  of 
ujembera  of  the  Usage  Tribe  of  Indiana/73 

m St.  1270;  Mur.  4,  I‘)00;  j.  lies.  No.  28— Joint  Resolution  Con- 
periling  and  relating  to  the  treaty  between  the  United  States 
a iM. Russia. 

35  St,  23*77;  Feb,  25,  IfiOS;  C,  39—An  Act  Graiiting  an  increase 
of  P^sion  to  John  S.  Hyatt. 

35  St.  2277 ; Feb.  25.  1908  ; 0.  40— =An  Act  Granting  an  increase 
of  pension  to  John  Lowder. 

35  St,  1178;  Feb,  25,  1008;  G*  44  An  Act  Granting  an  increase 
of  Peil}<ioii  to  Martha  Stewart. 

35  St.  1178;  Feb.  2a.  1908;  O.  45 — An  Act  Granting  an  increase 
of  pen.sion  to  l'4ln  Uoiireey, 

35  St,  1175  - Feb.  25,  1903 ; C.  40— An  Act  Granting  an  increase 
of  pension  to  William  O.  O’Neal, 

35  St#  1170;  Feb,  25,  1008;  O.  47— An  Act  Granting  an  increase 
of  P^J^ion  to  Hester  Nite, 

35  St,  1170;  25,  1008;  G.  48— An  Act  Granting  an  increase 

of  pension  to  Elizabeth  Sweat, 

35  St.  1170  * Feb,  25,  1908 ; G,  40— An  Act  Granting  an  increase 
of  peusiojj  to  Nancy  Motes, 

35  St,  1179;  Fob,  25,  190S;  O*  50— An  Act  Granting  an  increase 
of  pensi0ll  |-q  jane  C,  Stingiey. 

35  St,  1204;  Mar,  0,  1908;  O.  74r— An  Act  Granting  pensions  and 
incfEUso  of  pensions  to  certain  soldiers  and  sailors  of  the 
Uegulur  Army  and  Navy,  and  certain  soldiers  and  sailors 
of  wars  oilier  Hum  the  civil  war,  and  to  widows  and  tie 
pendent  relatival  of  such  soldiers  and  sailors. 

3s  Sr.  l2l9 ; Mar.  13,  1908;  C.  85— An  Act  Granting  pensions  and 
incf^^e  0f  pensions  to  certain  soldiers  and  sailors  of  the 
War  with  Spain  and  other  wars,  and  to  the  widows  of  such 
soldiers  amj  jailors, 

35  St.  J375  ; May  20?  1908 ; G.  107— An  Act  Granting  pensions  aiul 
increase  of  pensions  to  certain  soldiers  and  sailors  of  the 
civil  war  and  other  wars,  and  to  certain  widows  and  depend- 
ent relatives  of  such  soldiers  and  sailors. 

35  St.  1389 ; May  27,  1008 ; C.  207— An  Act  Granting  pension  and 
increase  0f  pension  to  certain  soldiers  and  sailors  of  the 
War  with  Spain  and  other  wars,  and  to  the  widows  of  such 
solders  and  sailors. 

35  St.  1404  ; Jan,  22,  1909  ; O,  36— An  Act  To  reimburse  Ulysses  G. 
Avion  for  money  erroneously  paid  into  the  Treasury  of  the 
United  States. 

35  St,  ]494 ; jan.  23,  19Q9 ; G.  38— An  Act  For  the  relief  of  D.  J, 

Uoinics. 

35  St,  140G ; Jan,  23?  1909;  C.  43=An  Act  Granting  pensions  and 
increase  of  pensions  to  certain  soldiers  and  sailors  of  the 
Regular  Army  and  Navy,  and  certain  soldiers  and  sailors 
of  wars  other  than  the  civil  war,  and  to  widows  and  depend- 
ent relatives  gf  such  soldiers  and  sailors, 

35  St  1407 ; Jan.  25,  1909 ; C.  4 A — An  Act  For  the  relief  of 
Charts  nt  Dickson. 

35  gfc,  1431;  Jan,  28,  1909;  O,  50— An  Act  Granting  pensions  and 
increase  of  pensions  to  certain  soldiers  and  sailors  of  the 
Regular  Army  and  Navy,  and  certain  soldiers  and  sailors  of 
wars  otitovp  than  the  civil  war*  and  to  widows  and  dependent 
relatives  of  such  soldiers  and  sailors. 

35  St.  1432 ; Feb,  1,  1909 ; C*.  57 — An  Act  To  provide  for  the  pay- 
ment certain  volunteers  who  rendered  service  in  the  Ter- 
ritofV  of  Oregon  in  the  Cay  use  Indiaa  war  of  1§47  and  184§. 

35  St-  1437 ; Feb,  6, 1909  ; G,  95— An  Act  For  the  relief  of  the  heirs 
of  Thomas  J.  Miller. 

35  gt,  1440;  Fob,  17, 1909;  0, 141— An  Act  Granting  pensions  and 
increase  0f  pensions  to  certain  soldiers  and  sailors  of  the 
Regular  Army  and  Navy,  anti  certain  soldiers,  and  sailors  of 
warfi  other  than  the  civil  war,  and  to  widows  and  dependent 
relatives  of  such  soldiers  and  sailors. 

3o  st.  4.462  ; Feb,  18,  1909 ; G.  154-^-Au  Act  Granting  pensions 
and  increase  of  pensions  to  certain  soldiers  and  sailors  of 
war^  other  than  the  civil  war,  and  to  certain  widows  and 
dependent  relatives  of  such  soldiers,  and  sailors 

35  St.  1536 ; Feb.  27,  1906;  C.  230— An  Act  Granting  pensions 
ana  increase  0£  pensions  to  certain  soldiers  and  sailors  of 
the  Regular  Army  and  Navy,  and  certain  soldiers  of  wars 
other  than  the  civil  war,  and  to  widows  and  dependent  rela- 
tives °f  §Uc*h  soldiers  and  sailors. 

35  gfc,  1573 ; ifar,  3,  1909 ; G.  2S5— An  Ant  Granting  pensions 
ami  me  cease  of  Pensions  to  certain  soldiers  and  sailors  of 
the  Regular  Army  and  Navy,  and  certain  soldiers  and  sailors 


430  ; ■ Wok  S6edu  s,  181- 
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of  wars  other  than  the  civil  war,  and  to  widows  and  depend- 
ent relatives  of  such  soldiers  and  sailors, 

35  St.  1C0G ; Mur.  3,  1909;  O,  289— An  Act  Granting  pensions 
and  increase  of  pensions  to  certain  soldiers  and  sailors  of 
the  Regular  Army  and  Navy,  and  certain  soldiers  and  sailors 
of  wars  other  than  the  civil  war,  aud  to  widows  and  depend- 
ent relatives  of  such  soldiers  and  sailors. 

*‘u  St.  1510;  Mar.  3,  1909;  O.  291— An  Act.  Granting  pensions 
and  increase  of  pensions  to  soldiers  and  sailors  of  wars  other 
than  the  civil  war  and  to  certain  widows  and  dependent  rela= 
tives  of  such  soldiers  and  sailors. 

35  St,  1616;  Mar.  3,  1909;  O,  292 — Ail  Act  Granting  i>ensions 
and  increase  of  pensions  to  certain  soldiers  and  sailors  of 
wars  other  than  the  civil  war  and  to  certain  dependent  rela- 
tives of  such  soldiers  and  sailors. 

3u  St,  1617;  Mar,  3,  1909;  G,  293— An  Act  Granting  pensions 
and  increase  of  pensions  to  certain  soldiers  and  sailors  of 
wars  other  than  the  civil  war  and  to  certain  widows  and 
_ dependent  and  helpless  relatives  of  such  soldiers  and  sailors, 

35  St,  1018 : Mar,  3,  1909 ; C,  296 — An  Act  For  the  relief  of  the 
Herman  Andrae  Electrical  Co„  of  Milwaukee,  Wisconsin, 

35  St,  1620 ; Mar,  4,  1909  ; C.  327— An  Act  Authorizing  the  Secre- 
tary of  the  Interior  to  ascertain  the  amount  due  O bah  baunu 
and  pay  the  same  out  of  the  fund  known  as  “For  the  relief 
and  civilization  of  the  Chippewa  11^10118,“  74 

35  St.  1623 ; Mar,  4,  1909 ; C-  339— An  Act  For  the  relief  of 

Airs,  H.  E.  West.75 

30  ST  AT, 

36  St  1 ; July  2, 1909 ; 0.  2— An  Act  To  provide  for  the  Thirteenth 

and  subsequent  decennial  censuses.70 

30  St,  118;  Aug,  5,  1909 ; O,  7— An  Act  Making  appropriations 
to  supply  urgent  deficiencies  In  appropriations  for  the  fiscal 
year  1009,  and  for  other  purposes.”  Page  125—25  U,  8,  C, 
52a  (33  St.  191).  Also  see  Historical  Note  25  U.  S.  C.  A,  29. 

36  St.  190;  Jan,  Si,  1010;  C,  21— -An  Act  To  amend  section  twelve 
of  an  Act  entitled  "An  Act  to  authorize  the  Secretary  of  the 
Interior  to  issue  patents  in  fee  to  purchasers  of  Indian  lands 
under  any  law  now  existing  or  hereafter  enacted,  and  for 
other  purposes approved  May  29,  1908,  and  for  other 
purposes,73 

36  St.  196;  Feb.  17-  1910;  C.  40— An  Act  To  amend  sections  7 and 
8 of  the  Act  of  May  29,  1908,  entitled  “An  Act  to  authorize 
the  sale  and  disposition  of  a portion  of  the  surplus  and 
unallotted  lands  in  the  Cheyenne  River  and  Standing  Rock 
Indian  reservations,  in  the  States  of  South  Dakota  and  North 
Dakota,  and  making  appropriation  and  provision  to  carry 
the  same  into  effect,70 

36  St.  202;  Feb.  25,  1910;  C.  62—An  Act  Making  appropriations 
to  supply  urgent  deficiencies  in  appropriations  for  the  fiscal 
year  1910,  and  for  other  purposes,60 
36  St.  227 ; Feb.  25,  1910;  C,  63 — An  Act  To  amend  section  eight 
of  an  Act  to  provide  for  the  Thirteenth  and  subsequent 
decennial  censuses,  approved  July  2,  1909. 

86  St  243;  Mar.  23,  1010;  G,  115— =An  Act  Making  appropriation 
for  the  support  of  the  army  for  the  fiscal  year  ending  June 
39,  1911, 61  10  u,  S.  a 811. 

36  St,  205 ; Mar.  26,  1910 ; O.  129- — An  Act  For  the  relief  of  home- 
stead settlers  under  the  Acts  of  February  20,  1904;  June 
5 and  28,  1006 ; March  2,  1907 ; and  May  20,  192 S,83 

36  St.  269;  Apr.  4,  1910;  G.  140 — An  Act  Making  appropriations 
for  the  current  and  contingent  expenses  of  the  Bureau  of 
Indian  Affairs,  for  fulfilling  treaty  stipulations  with  various 
Indian  tribes,  and  for  other  purposes,  for  the  fiscal  year 
ending  June  80,  1911  ■ See,  1- -25  U,  S.  C.  145  (42  St.  24, 


S.  41  St,  1225. 


fir/7.  25  St  642. 

75  12  St.  €52, 

TaB,  40  St.  1291, 

!f7%.  35  St,  798,  985. 

78  Aft  35  St  444. 

** Ag , 35  St-  460. 

809  St‘  853 ; 33  gt-  5965  34  St  336’  1370  ‘ 36  804- 

^ Cited:  49  Ij,  D:  414, 

62  Ag,  33  St.  46  ; 34  St.  213,  12,10. 

SO  C.  Cls,  410. 

® %■  4 St.  442;  7 St.  46,  99.  213.  236,  425;  11  St. 

1172;  15  St,  622,  637,  640.  652,  65&,  676;  16  St. 

256;  24  St.  388;  25  St.  645,  G38,  894;  26  St.  1029;  27  St.  62.  64,  139 
St- St-  f34:  30  Bf-  90  * St,  263.  264,  386:  650 ; 
33  St.  204.  319.  597,  1016,  1018.  ]069,  1081,  2370;  34  St  140,  145. 
375  377,  1024,  1037  ; 35  St.  73,  83,  312,  444.  404,  795.  803,  S14,  A.  36 
IJ-  | g5*  105S ; 45  St.  986.  30  St.  703,  1058  ; 37  St.  5i8_*  38 

?S*  JJ*  882;  39  St,  123,  969 ; 40  St.  561;  41  St.  3,  408,  1225.  lAOD  * 
42  St.  552,  1174;  43  St,  390,  795.  1141;  44  St.  453,  ©84*  45  St.  200. 


fit  37  St.  21,  91.  Cited : Chipp/nva, 


614;  12  St.  ©81, 
419,  720  J 19  St. 
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see.  804)  ; USCA  Historical  Note:  Tills  section  (145),  with  [ 


phrase  — -------  Pr 

in  t'ho  derivative  section  “by  the  proper  auditor  of  tlio  Treas- 
ury Department”  by  reason  of  see.  804,  42  St*  24,  vesting 
in  and  imposing  upon  tlie  General  Accounting  Ufiice,  powers 
and  duties  theretofore  exercised  and  discharged  by  the 
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sis'  (soc.  1,  38  St  683) ; 25  U.  S.  C.  364.  See,  2—25  U.  S.  C, 
43  ; 25  U,  8.  O.  385  (sec,  1,  3S  St.  583). 

St.  202;  Apr.  S,  1010;  G.  146— An  Act  Authorizing  the  becre- 
tary  of  the  Interior  to  appraise  certain  lands  in  the  State 
of  Minnesota  for  the  purpose  of  granting  the  same  to  the 
Minnesota  and  Manitoba  it.  Go.  for  a ballast  pit.” 

St  266  ■ Apr.  32,  1010;  C.  156— An  Act  To  amend  the  Act  of 
April  23,  1004  (33  St.  302),  entitled  “An  Act  for  the  survey 
and  allotment  of  lands  now  embraced  within  the  limits  of  the 
Flathead  Indian  Reservation,  In  the  State  of  Montana,  and 
the  sale  and  disposal  of  all  surplus  lands  after  allotment,” 
and  all  amendments  thereto,80 

St.  326;  Apr.  21,  1910;  C.  183— An  Act  To  protect  the  seal 
'fisheries  of  Alaska,  and  for  other  purposes.®7  Sec.  1— -10 
U.  S,  G.  650 ; Sec.  3 — 16  17,  S.  O.  052 ; Sec,  6 — 16  U.  S.  C-  647 ; 
Sec.  0 — 16  U.  S.  G.  653,  658- 

St.  330;  Apr.  22,  1910;  C.  187— An  Act  Authorizing  the  See= 
rotary  of  the  Interior  to  ascertain  the  amount  due  Xay-cum- 
e-ge-sbig,  otherwise  known  as  William  Cr.  Johnson,  and 
pay  the  same  to  his  heirs  out  of  the  fund  known  as  “For 
the  relief  find  civilization  of  the  Chippewa  Indians,  in  tlie 
State  of  Minnesota  (reimbursable).” 88 
St.  348;  May  6,  1910;  G.  202— An  Act  Providing  for  tlie  taxa- 
tion of  the  lands  of  the  Omaha  Indians  in  Nebraska.80 
St.  34S : May  0,  1910 ; C.  203— An  Act  To  amend  the  Aet  np* 
proved  December  21,  1904,  entitled  “An  Act  to  authorize  the 
gale  and  disposition  of  surplus  or  unallotted  lands  of  the 
Yakima  Indian  Reservation  in  the  State  o£  Washington." 

St  349*  May  6,  1910;  G,  204— An  Act  Granting  lands  for  res- 
ervoirs, and  so  forth.01  Sec.  1—25  U,  S.  C,  320,  (35  St,  781, 
782) 

St.  307;  May  13,  1010;  C,  233 — An  Act  To  authorize  the  sale 
of  certain  lands  belonging  to  tlie  Indians  on  the  Siletz 
Indian  Reservation,  in  the  State  of  Oregon.03 
St  80S;  May  13,  1910;  C.  234— An  Aet  To  amend  sections  1, 
2,  and  3 of  chapter  3298,  Thirty-fourth  United  States  Stat- 
utes at  Large,  with  reference  to  tlie  drainage  of  certain 
Indian  lands  in  Richardson  County,  Nebraska.84 
St.  440;  May  27,  1010;  C,  257 — An  Act  To  authorize  thejuile 
and  disposition  of  the  surplus  and  unallotted  lands  in  Ben- 
nett County,  in  the  Pine  Ridge  Indian  Reservation*  in  the 
State  of  South  Dakota,  and  making  appropriation  to  carry 
the  same  into  effect.08 

St.  448;  May  30,  1910;  C.  260—An  Act  To  authorize  the  sale 
and  disposition  of  a portion  of  the  surplus  and  unallotted 
lands  in  Mellette  and  Wash  aba  ugh  counties  in  the  Rosebud 
Indian  Reservation  in  the  Shite  of  South  Dakota,  and  mak- 


1502  * 4G  St  279,  1115  ; 47  St.  15.  91.  820;  48  3t.  362:  49  St  176, 
1757;  50  St.  213,  564;  52  St.  291.  Cited:  Op.  Sol.  M.  5386,  June  19, 
1923;  Memo.  Ind.  Off.,  Apr.  21,  1927  i Let  tyr  to  ben  Win  H,  King 
from  Coinm’r.,  Inn,  9,  1931  ; 53  I.  D.  128 ; Mndawnkanton,  57  C.  CIS. 
357;  TJ.  S.  v.  Alzonm,  305  Ik  S.  415;  IJ.  S v,  Birdhndl.  XL  I S.  223 I* 

TJ  S.  v One  Ford,  259  Fed.  645  ; TJ.  S.  v.  Rowell,  243  U,  S 464  ; U.  S. 
v Smuloviil  231  U.  S.  28;  Yankton,  272  TJ.  S.  351;  Yank  ton,  61  G. 
ci»,  4o, 

■ **R.  See,  1,  45  St.  9S6,  991. 

00ij.  33  It*.  302!  Bq.  35  St-  796.  A,  40  St.  1203.  ,JO 

»f  n gf  298  299?  sec.  1,  2;  16  St.  419,  37  St.  417:  38  St. 

379,  582“ 600,  822*:  39  St.  262;  *10  St.  105.  &34  ; 41  St.  163,  874,  101 a, 
3.367-  42  St,  470.  1110,  1527;  43  St.  205,  822,  1014  ; 44  St . *f30-  11* 8, 
45  St.  64.  1094;  46  St.  173.  1309;  47  St.  475,  1371;  48  St,  *20,  40 
St.  67.  3 309  ; 50  St.  261  ; 52  St.  248, 

® *80'  25  St.  642. 

88  Cited:  Knoopfler,  7 Iowa  L.  B.  232. 

™Ag.  33  St.  595.  Sff.  12  St.  754,  dee.  2, 
n So.  35  St.  781,  ,r 

% g}f02W%i a!  SO^St.  123.  Cited:  TviUngB,  23  Case  & Com. 
743;  Coos  Bay.  87  C.  Cls.  143 

7 St,  640.  Ag.  34  St,  2G2.  0.  38  St.  ;iS2. 

12  St.  393,  gee.  S;  12  St.  754.  nee,  2 ; 17  St  333,  sec.  1.  S 38 
St.  383:  46  St,  160.  A.  30  St.  1008.  Cited:  Tydinga,  23  Cas,  & 
Com,  743, 


ing  appropria tion  and  provision  to  carry  the  same  into 

;iG  SteU}o5;  June  1,  1010 ; C.  264— Ail  Act  To  fiuthorize  the  survey 
and  aliotmunt  of  lands  embraced  within  the  limits  o t ie 
Fort  Bertliold  Indian  Reservation,  in  the  btate  of  North 
Dakota,  and  the  sale  and  disposition  of  a portion  or  the 
surplus  lands  after  allotment,  and  making  appropriation,  and 
provision  to  carry  the  same  into  effect,0 

36  St.  408  ; June  17,  1910:  C.  297— An  Act  Making  appropriations 
for  tlie  legislative,  executive,  and  judicial  expenses  of  the 
Government  for  the  fiscal  year  ending  June  30,  1911,  and  for 
other  purposes, 

140  St.  r>33;  June  17,  1016;  C.  200— An  Aet  To  open  to  settlement 
and  entry  under  the  general  provisions  of  the  homestead  laws 
of  the  United  States  certain  lands  in  the  State  of  Oklahoma, 
and  for  other  purposes™  _ , „ _ ... 

36  sir.  557;  June  20,  1910;  C.  310— An  Aet  To  enable  the  people 
of  New  Mexico  to  form  a constitution  aud  state  government 
and  be  admitted  into  the  Union  on  an  equal  footing  with  the 
original  States ; and  to  enable  the  people  of  Arizona  to  form 
a constitution  aud  state  government  and  he  admitted^  into 
the  Union  on  an  equal  footing  with  the  original  States. 

3G  St.  5S0 ; June  22,  1910;  O,  313— An  Act  Authorizing  the  Omaha 
tribe  of  Indians  to  submit  claims  to  the  Court  of  Claims. 

36  St  582 ; Juno  22,  1910;  G.  315 — An  Act  To  pay  funeral  and 
transportation  expenses  of  certain  Bois  Fort  Indians, 

36  St.  582 ; June  22,  1910;  C,  310— Ail  Act  Granting  to  the  biletz 
Power  and  Manufacturing  Company  a right  of  way  for  a 
water  ditch  or  canal  through  the  Siletz  Indian  Reservation, 

in  Oregon.  ^ __  . ,. 

36  St  D8S-  June  22,  1910;  G.  327— An  Act  To  authorize  the 
Lawton  and  Fort  Sill  Electric  Ry.  Co,  to  construct  and  oper- 
ate a railway  through  the  public  lands  reserved  for  Indian 
school  purposes,  of  township  two  north,  range  eleven  west, 
Indian  meridian,  Comanche  County,  Oklahoma,  and  for  other 
purposes.0 

36  St.  G02  ; June  23,  1910  ; C,  369— An  Act  To  authorize  the  Secre- 
tary of  the  Interior  to  sell  a portion  of  the  unallotted  lands 
In  the  Cheyenne  Indian  Reservation,  in  South  Dakota,  to  the 
Milwaukee  Land  Co.  for  town-site  purposes.3 

36  St.  703 ; June  25,  1910;  C.  384-  An  Act  Making  appropriations 
for  sundry  civil  expanses  of  the  Government  for  the  fiscal 
year  ending  June  30,  1911,  and  for  other  purposes.* 

36  St.  774 ; June  25,  1910 ; C.  385— An  Act  Making  appropriations 
to  supply  deficiencies  in  appropriations  for  the  fiscal  year 
1910,  and  for  other  purposes.5  ^ ^ 

36  St  S29;  June  25,  1910;  G,  400— An  Act  For  the  relief  of  the 
Saginaw,  Swan  Creek,  and  Black  River  band  of  Chippewa 
Indians  in  the  State  of  Michigan,  and  for  other  purposes. 

36  St,  832;  June  25,  1910;  G,  403— An  Act  Granting  to  Savanna 
Coal  Company  right  to  acquire  additional  acreage  to  its 
existing  coal  lease  in  the  Choctaw  Nation,  Pittsburg  County, 
Oklahoma,  and  for  other  purposes.7  ... 

36  St.  833;  June  25,  1910;  C.  40fi— An  Aet  To  authorize  the 
cancellation  of  trust  patents  in  certain  cases. 

30  St.  836;  June  25,  1910;  O.  408— An  Act  To  authorize  the 
Secretary  of  the  Interior  to  issue  a patent  to  the  city  of 
Anaflarko,  State  of  Oklahoma,  for  a tract  of  land,  and  for 
other  purposes.8  _ _ . 

36  St  855 ; June  25,  1910 ; a 431— An  Act  To  provide  for  deter- 
mining the  heirs  of  deceased  Indians,  for  the  disposition 
and  sale  of  allotments  of  deceased  Indians,  for  the  leasing 
of  allotments,  and  for  other  purposes.0  Sec.  1—25  U.  S,  C, 


oa  So  17  St  833.  SRc.  1.  $•  38  St.  3S3  ; 40  St.  561 ; 41  St.  3,  408.  A.  36 
St  100*8.  Tydinga ,23  Case  & Com.  743. 

vf  Sa  12  St.  393.  gee,  8.  8.  37  St.  631  , 88  St.  «df 

11M1  ; 41  St.  595  ; 43  St.  817.  Cited:  Ty  dings  23  Case  & Com,  743 

os  s 37  St  33  51 S ; 30  St.  937.  Cited:  Tj,  S.  v.  Rowqll,  243  TL  b.  4G4. 

oo  37  |t  46  St,  1202,  1204  ; 48  St.  960  ; 50  St.  588.  Cited J ' Cavell. 

3 Okla.  S b!  -T.  208  ; U.  S.  v.  Candelaria. . 271  U.  S.  432  ; 6,  S.  v-  Chavey, 
2D0  U S 357  ; TJ.  S.  v.  Sandoval,  231  TJ.  S,  28.  _ 

3 Sff.  10  St.  1043.  S,  43  St.  820,  Cited:  U.  S.  v.  Omaha,  253  U,  S.  , 

Otoe.  52  C.  GIB.  424, 

37  St.  495, 

*%%'  |BSthal?'8ec.  IS  35  St.  103:  36  St.  274.  Cited;  Heckman,  224 

U‘*SoHl'  St.  833:  S3  St.  S4S,  802,  080;  30  St,  213,  Cited;  28  Op,  A.  G. 
568  ; McM array,  62  C,  Cist.  458. 

6 A.  43  St.  137. 

7 A 30  St.  870.  .. 

MSIt'K:  13  :212UStS's1n8;'  14  St,  BIS.  sec.  8;  17  St.  463. 
ei'r  7 - is’dt  450  sec  8:  10  St.  199,  Ree.  3;  24  St.  388;  25  St.  64^* 

20C*st  ’ 794  ; 28  St,’  876  ; 30  St.  571.  990;  31  St.  10B8;  32  St.  48.  24 lo, 

400;  35  St.  444.  1010,  1098,  see.  50.  53;  36. St.  280.  4,  37  St.  6<8, 

30  St.  128;  45  St.  161;  48  St.  647.  /S',  36  St,  1058;  37  St.  ol8 , 38 
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372A'  (See  USCA  Historical  Note)  ; See.  2* — 20  U.  S.  C. 

373;J1  (See  USCA  Historical  Note)  ; Sec.  3—25  U S C 

408;  Sec*  4— 2D  U.  S.  C.  403;  See.  5—18  U.  S.  C.  115;  Sec" 

0— IS  U.  S.  o,  107,  104 ; Sec.  7—23  IL  S.  C.  407 ; 15  Sec*  S— 

25  U.  S.  C.  406;  Sec.  9—25  V . S.  O,  333  (sec.  3,  24  St,  380)  ; 
See.  10—25  O.  S.  C.  351 ; Sec.  13—43  U.  S.  G,  148 ; See.  14— 
25  U.  S.  O.  352; 53  Sec.  10—20  U*  S.  U.  312  (sec.  1,  30  St. 
000;  see.  23,  32  St.  50),  (See  USCA  Historical  Note)  ; Sec. 
17 — 25  U.  S.  C.  331  (sec.  1,  24  St.  388;  sec.  1,  26  St.  794) 
(See  USCA  Historical  Note)  ; 25  U.  S.  O,  336  (26  St.  795, 
sec.  4 ) ; 5,4  Sec.  22—20  U.  S.  C.  191  (30  St  096.  sec.  6); 
See.  23—25  U.  S.  C.  47  (35  St.  71)  ; 25  U.  S.  C.  93  ;ja  Sec, 
u.  S,  C.  337;  USCA  Historical  Note:  Section  31 
instant  Act  provided  for  determining  the  heirs  of,  and  for 
the  disposition  of  allotments  of,  deceased  Indians,  A ref- 
erence in  this  section  to  the  amendment  of  the  General 
Allotment  Laws  “by  section  — of  this  Act”  was  Intended, 
apparently!  for  section  17  of  36  St.  863,  amending  section  1 
of  Act  February  28,  1891,  which  section  amended  sec- 
tion 1 of  the  General  Allotment  Act  of  February  8,  1887, 
set  forth,  with  said  amendments  incorporated  therein  at 
25  U.  S,  C.  331,  Sec,  32^25  U,  S,  C,  353;  Sec.  33—25 
U.  S,  G.  353. 

30  St  873;  Jan.  20,  1910;  J,  Res.  No.  5 — Joint  Resolution  Au- 
thorizing the  Secretary  of  the  Interior  to  pay  to  the  Winne- 
bago tribe  of  Indians  interest  accrued  since  June  30. 

1909, 

30  St,  87  i ; Apr,  12,  3910;  J,  Res.  No,  20 — Joint  Resolution  Amend- 
ing a “Joint  Resolution  authorising  the  Secretary  of  the 
Interior  to  pay  to  the  Winnebago  tribe  of  Indians  interest 
accrued  since  June  30,  1909,”  approved  January  20,  1910 
(Senate  J.  Res.  Numbered  58), 3? 

36  St,  879  * May  13 , 1910 ; J.  Res.  No,  26 — Joint  Resolution  To 
supply  a deficiency  in  the  appropriation  for  printing  and 
binding  for  the  Treasury  Department  for  the  fiscal  year 

1910,  and  for  other  purposes,38 

36  St.  909 ; Feb.  15,  1911 ; C,  79 — An  Act  To  authorize  the 
Chuenwalla  Development  Company  to  build  a dam  across 
the  Colorado  River  at  or  near  the  mouth  of  Pyramid 
Canyon,  Arizona ; also  a diversion  intake  dam  at  or  near 
Black  Point,  Arizona,  and  Blythe,  California,” 

St.  77,  111,  234,  f.82;  30  St.  123.  969;  4i  St  3 40S  549  751  ioof, 

42  St.  552,  1174  , 43  St.  132.  133,  370,  390/  1141;  45  St  442  • 46  St' 
1108;  48  St.  811.  Cited . Brown.  39  Yale  L J 307;  Cain  2 M>*nn 
h,  Bey.  177;  Knoepflcr.  7 Iowa  L.  B 232:  Reeves  23  Case  & rim! 
727;  Tydinga,  23  Case  & Com.  748;  SO  On.’  4 G 239  ' S3  On  A G 
25  ; 30  Op,  A,  G,  98  ; 8 L.  D.  Memo.  435  ; 8 L D.  Memo.  347  8 L.  f) 

Memo.  704;  Letter  to  W,  F;  Havener,  County  Surveyor.  Pocatello 
Idaho,  Jan.  22.  1920 ; Op,  Sol.  M.  537D,  July  14,  1921,  M 5805 
Nov.  22.  3 921,  M,  5879.  Apr,  27.  1022.  M,  7509.  June  9 1922-  M 0 1840 
Mar.  10,  1927  ; M.  2121,  Apr.  12,  1027  ; Memo,  Iml  Off  Apr  21  1907  l 
Op.  Sol..  Sept,  21,  1927  ; M,  24533,  May  14,  1928  ; M 25258  June  26  1920  - 
Op,  A.  G.,  Oct  5.  3929;  Memo,  Sol.,  July  S.  1033;  Op"  Sol  M ' 27400* 
Aug.  8,  1033  M.  27645  Dec  22,  1033  ; Memo.  Ind.  Off..  Jnn,  31,  10.34, ‘ 
May  11.  1934;  Memo,  SoL,  Nov.  H,  1035  ; Memo  Sol  Off  Ort  00 
10Jto  : Memo,  Hoi..  Aug.  14,  1037,  Aug.  20,  1938;  Memo.  Tud.” Off.,  Nov.’ 
15,  1938;  Memo.  Sol.,  Mar.  28.  1930;  40  L.  D 120-  40  L n 379* 

40  L,  D,  212;  42  L.  D,  403.*  43  L.  D.  101  ; 48  L B 125  ■ 43  0 0 
504;  44  L D 188;  44  L,  D.  520;  48  L.  D.  455  ; 54  J D 401  ; 54  I D 
555*  Bertrand.  Si)  F.  2d  351  * RInnscff  2f>0  It,  S 310;  Bond  181  FrrV 
613;  Bowline,  290  Fed,  438;  Burton,  7 F.  Sunn.  597 : Chmiprs  270 
tr.  S,  n -,r.  ; Dixon.  Fed.  283;  Emm.  248  TL  R.227  ; Ex|  p"n  ™ 

F.  sa  28;  Hnllnm,  40  W.  20  103;  Hnilnwpll,  230  TJ.  « 500  ■ IlnmpVnii 


§2  F.  2d  81  ; In  re  Jessies,  250  Fed.  04  ; Town.  217  Fed.  ii  ; Johnson 
283  Fed.  054:  Lane,  241  IT,  R,  201  ; McDoufifal.  273  Fed.  113;  Mickndiet’ 
258  U.  S,  609:  Miller.  249  U.  S.  308 ; Nimrod,  24  F 2d  613  “ Pnrr 
197  Fed.  302;  Fe1-ata*yakat,  188  Fed.  387;  People  ex  rel.  Charles  8 F 
gupp,  rtrr^I?ar]*  25s  TJ-  148:  Red  Hnwk,  39  F.  2d  203;  Skeem’ 

273  Fed.  93  ; St  Marin,  24  F.  Snpp.  237;  Rlonkny.  f>8  F 2cl  522  * TT  R v‘ 
Alcoma,  305  TJ.  S.  415  ; U.  S.  v.  Barnett,  7 F.  Sunp  573  4 TI  S v BoWVinu' 
25n  U.  8.  484  : TJ-  S-  V.  Downy.  S.  T>  , 14  F id  784  * U S v Glaoinf* 
17  P,  Simp.  411  ; U.  S.  v.  Harris.  100  F.  2d  268;  U.  S.  v.  Howard's  F 
S;irip.  61  < ; TJ.  8.  v.  Jacltgnn.  280  TL  S.  183;  TJ.  S v r^wl*5  Oh  F 
236;  TT,  S,  v.  Mnthnwson.  33  F.  3d  746;  TT  S v Nez  Ferre  05  F 2d 
232;  U,  S.  v.  N<*.  Perce.  207  Fed,  405;  U.  Sv.Wyne  Ilf  US  440* 

V,:  *%^2pra,  Ihf-iir ! u- s- v-  s"erb"rilc- 68  tM? 

1ftA.  45  St.  161  ; 48  St  G47. 

” Ft.  37  St.  678 

3Mko  tee  25  TT.  S.  C,  407a  (tlm  rnithority  granted  by  this  section — 
^.ct  Mnr,  4.  1033.  rpc.  1,  4 < Sf,  1508.  ns  amended.  June  16,  1933  48 

St.  Oil  I Mar.  5.  1934*  48  St.  397;  May  6.  1936.  49  St.  1266,  hy  its  terms 
expired  Rnpt.  4.  19361  ; 25  TJ.  R.  C.  407h  (Mar.  4 1933  see  2 47  it 

3 509)  ; 25  TT.  S.  C.  407c  (Mnr,  4 1033,  arc.  3 47  St  1569)  ' 

J3  Also  POR  25  TT.  S.  n.  352n  f44  St.  1247)  ; 25  U.  S C 352h  (sec 

44  St.  1247.  as  added  46  St.  1205).  D {BGCi 

19Rf>.  Jhg  permanent  appronriation  provided  for 

in  the  hud  .sentence  of  25  T..  S,  C.  336  wm  ronoaled  hv  Act  Jimp  26 

1034  5.  1,  48  St.  1226.  See  .sen.  725  (h)  of  Title  31  ‘ 

H 35-Ri*J22i  S0Cj,  1J^44  St-  see  25  TT.  S.  (1.  1,48. 

"JJ  *5*  |t  ™.  .4,  3G  St.  877,  Cited : Memo.  Sol,.  Mar.  6,  iQ37. 

3a  Hn\  m Rt.'  70.'  ' 

30  Bg.  B4  St.  386  ; 36  St.  593. 


38  St.  913 ; Feb.  16,  1911 ; C.  01^=Au  Act  Authorizing  homestead 
eu tries  on  certain  lands  formerly  n part  of  the  lied  Lake 
Indian  Reservation,  in  the  State  of  Minnesota/*’ 

SC  St.  92/;  Feb.  21,  1011;  L\  113— An  Act  To  ratify  a certain 

r, , C,lease  with  the  Seneca  Nation  of  Indians, 

38  St,  103<  ; Mar.  3,  1911  j C,  209 — ^An  Act  Making  appropriation 
£Hr  t?G  support  of  the  Army  for  the  fiscal  year  ending  June 
30,  1912,  10  U.  S,  C.  642.  ' 

30  St.  1058;  Mar.  3,  1011;  C,  210— An  Act  Making  appropriations 
for  the  current  and  eoiitingent  expenses  of  the  Bureau  of 
Indian  Affairs,  for  fulfilling  treaty  stipulations  with  various 
Indian  tribes,  and  for  other  purposes,  for  the  fiscal  year 
ending  June  30,  3 912, 21  Sec.  1— 2D  U.  S.  C.  300 ; S2  2G  U.  8.  C. 
301:  See  USCA  Historical  Note,  See,  17 — 25  TJ.  S.  C.  11: 

25  U.  S,  G.  156,  Sec.  27 — 25  U.  S.  C.  143,  Sec  28—25 

u.  s,  a ns, 

.^G  St.  1080 ; Mur.  3,  1011 ; C.  218 — ^An  Act  To  amend  section 
three  of  the  Act  of  Congress  of  May  1,  1SSS,  and  extend  the 
provisions  of  section  2300  and  one  of  the  Revised  Statutes 
of  the  United  States  to  certain  lands  in  the  State  of  Mon- 
tana embraced  within  the  provisions  of  said  Act,  and  for 
other  purposes,21 

m St.  lOSl;  Mnr,  3,  1011;  0-  220— An  Act  To  authorize  the 
Greeley-Arizoiia  Irrigation  Oo,  to  build  a dam  across  the 
Colorado  River  at  or  near  Head  Gate  Rock,  near  Parker,  Yn 
luma  County,  Arizona.50 

30  St  1087;  Mar.  3,  1911;  C.  231— An  Act  To  codify,  revise,  and 
amend  the  laws  relating  to  the  judiciary.™  p 1167—25 
KcSK  C'.315  <sec;  1.  2S  St.  305;  see.  1,  31  St.  700).  Sec 

USCA  Historical  Note.  Sec,  27—2S  U.  S.  C 51*  Son  24 

«2S  U‘  S'  C‘  41>  l)l]V‘  24  ’ See-  291 — IS  U.  8.  G.  549. 

*6  St,  1170;  Mar.  4,  1911;  C,  237 — An  Act  Making  appropriations 
for  the  legislative,  executive,  and  judicial  expenses  of  the 
Government  for  the  fiscal  year  ending  June  30,  1012  and 
for  other  purposes.21 

3(>  St.  3289;  Mar,  4,  1911  *,  O.  240— An  Act  Making  appropriations 
®tipply  deficiencies  in  appropriations  for  the  fiscal  year 
1911  and  for  prior  years,  and  for  other  purposes,^ 

06  St.  1345 ; Mar.  4,  1911 ; C.  246— An  Act  To  provide  for  allot> 
ments  to  certain  members  of  the  Hob,  Qulleute,  and  Ozette 
tribes  of  Indians  in  the  State  of  Washingfon,26 

3G  St.  1356;  Mar,  4,  1911 ; G.  272— An  Act  Relating  to  homestead 
entries  in  the  former  Siletz  Indian  Reservation  in  th«  State 
of  Oregon. 

».j(>  St.  1308;  Mar.  4,  1911 ; C,  276^ — An  Act  Authorizing  the  sale 
of  portions  of  the  allotments  of  Nek-qucLe-kin,  or  Wapato 
John,  and  Qiie*til-quu-soon,  or  Peter,  Mo»ses  agreement 
allottees. 

30  St,  1363;  Mar,  4,  1911;  C,  2S5 — An  Act  Making  appropriations 


CMnpeWn!  SO  C^Cis.  410°  St’  ®1T’  CUcd:  Tydlnss'  23  Cftsc  * Com-  7 * * * * *«  5 

mfl31|tsV^S4iftst1402s!7!  n-  St:  Ml’ mi:  -Q%r 

720;  Ip  St,  256;  24  St.  388;  25  St.  645,  804  ; 26  Rt  102*.  27  St  62 

Jd2*.  40  St.  90;  32  gt.  263,  098;  33  St.  207,  1069  ; 34  St  375* 

, 35  St.  fil,  464  ; 36  St.  272,  28R.  384,  858  4 a e<-  oo j . 6(\ 

||-  £76,  442,  451.  Ry  25  St.  688;  36  St.  276.  Rph. %0  St.  93.“^^'  37 
582;  45  Sfc.  986,  8.  37  St.  67  518*  38  Rt  77 

22?'  40  St-  564  : JX  Sf-  3.  1225:  42  .St' 

J-^74 ; 43  St,  300,  1141  * 44  St.  453,  934*  45  St  200  156^" 
\l$n£L  2!i  rMS  * fimi.  743;  Op.  Sol..  M.  5380.  Jnna  iff  3923  j 
Apr.  21,  192 1 ; Letter  of  Ass't  Sec'v  to  See’y  of  War 
Ecb.  26.  I9S2;  51  I.  D,  613  : M I.  D.  90:  Crook,  7SC.Cla.474  Mnd^- 
waknntcm  57  c Os.  387:  Turner  248  n.  S.  354.:  tJ.  B.  v.  Birds*”' 838 

u:sS-4!l1vMnTei°S?C».r4025D  Frd-  646 ! U-  S-  ’■  200 

33  R.  gee.  1,  46  St.  986  991 
2,1  R.  see.  3.  45  St.  986.  991! 

»&•  AW aAmsVToz  rnd> 0ff- Apr- 21- 1027‘ 

r.;  are.  35,  8.  49  St,  665.  A.  3?  Rt/  40  59  ^ 39  St  386  - 

4‘  St-  4*  St.  237.  730  * 45  St,  1143  i 46  St.  405  ; 47  Stl  300  CAtcrl 
Brown,  =49  l ain  L.  .T,  307  i 02r3  Cong..  1st  & 2*1  ri}«5s„  Son.  Bept.  No! 

1 4 ( , In],  1;  g L D.  Manio.  764  ; 44  L,  D.  531  * Button  7 F Sunn  597* 
p-  P*  I*6™*  9^  : Ford.  260  Fed.  657  ;’  In  re  Joggle's  Hffirs  259 

Fed,  94  ; Johnson,  234  IJ,  8*  422  : Kpnnodv.  23  F,  Sunn  771  * MeFni 
lpiicll._248  Fed.  823;  MShheU.  22  _R  2ff  771  f People  ex  rel  ’Charles 

B . . T.1 3 , . * 


8«np-  295 : h ^,nR,1PP-  ; V ' sr  v.‘ln'abn.  *291  "F^TTi?; 

51  P.  2d  '7.^(1  1 TT  5 it  ^2 n m I^aIa  OHA  tt  ci  4*t  ^ «■ 

62 

*'K.  36  St.  1289. 


TT.  S v.LndJey,  Si  P.  2d  756;  tj.  s.  y.  Seminole.  299  n 417^* 
sunn  ieo!n  y-  02  P'  Sc1  S™’-  VinS(”,•  44  P‘  2,1  772;^  wSltoi  T K 


” §7.  Jl  pt.  611  ; 26  St.  853  ; 34  St.  1403  ; 36  Rt,  1230, 
w * 12^t.  971*  Cited:  Op.  Sol.,  M.  24358,  Mfiy  14  1928*  54  I D 71  * 

Use753283  U-  S*  753  J Mltche11*  22  F,  M'm;  TJ,  S.v/  ProVo^  28;! 
84  St.  55. 
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for  sundry  civil  expenses  of  the  Government  for  the  fiscal 
year  ending  June  30,  1912,  and  for  other  purposes. 

36  St  1609;  Mar.  23,  1910;  C-  121— An  Act  Granting  pensions 
and  increase  of  pension  to  certain  soldiers  and  sailors  of 
the  Regular  Army  and  Navy,  and  certain  soldiers  and  sailors 
of  wars  other  than  the  civil  war,  and  to  widows  and  depend^ 
ent  relatives  of  such  soldiers  and  sailors. 

30  St  1687-  Apr.  18,  1010;  C.  171— An  Act  For  the  relief  , of 
Horace  O,  Dale,  administrator  of  the  estate  of  Antoine 
Janis,  senior,  deceased,  of  Pine  Ridge,  South  Dakota. 

36  St.  1608;  Apr,  22,  1910;  O-  190— An  Act  Authorizing  the  Secre- 
tary of  the  Interior  to  make  allotment  to  Frank  H.  Pequette. 
36  St  1700 ; May  6,  1910 ; C*  214— An  Act  For  the  relief  of  Samuel 

W Campbell.  _ 

30  St.  1751;  Juno  7,  1910;  C,  268— An  Act  Granting  pensions 
to  certain  soldiers  and  sailors  of  wars  other  than  the  civil 
war  and  to  certain  widows  and  dependent  relatives  of  such 

soldiers  and  sailors,  . . .. 

30  gt  1752'  June  7,  1910;  C,  269— An  Act  Granting  pensions 
and  increase  of  pensions  to  certain  soldiers  and  sailors  of 
the  regular  army  and  navy  and  wars  other  than  the  civil 
war  and  to  certain  widows  of  such  soldiers  and  sailors, 

36  St*  1753 ; June  7,  1910 ; C.  270— An  Act  Granting  pensions 
and  Increase  of  pensions  to  certain  soldiers  and  sailors  of 
the  Regular  Army  and  Navy  and  wars  other  than  the  civd 
war,  and  to  certain  widows  and  dependent  relatives  of  such 

soldiers  and  sailors.  * 

36  St.  1758:  June  7,  1910;  G-  273— An  Act  Granting  pensions 
and  increase  of  pensions  to  certain  soldiers  and  sailors  of 
the  Regular  Army  and  Navy,  and  certain  soldiers  and  sailors 
of  wars  other  than  the  civil  war,  and  to  widows  and  depend- 
ent relatives  of  such  soldiers  and  sailors, 

36  St.  1760;  June  7,  1910;  C,  274— An  Act  Granting  pensions 
and  increase  of  pensions  to  certain  soldiers  and  sailors  of 
the  Regular  Army  and  Navy,  and  certain  soldiers  and  Sailors 
of  wars  other  than  the  civil  war,  and  to  widows  and  depend- 
ent relatives  of  such  soldiers  and  sailors, 

36  St.  1762  • June  7,  1910 ; 0.  275— An  Act  Granting  pensions  and 
increase  of  pensions  to  certain  soldiers  and  sailors  of  the 
Regular  Army  and  Navy,  and  certain  soldiers  and  sailors 
of  wars  other  than  the  civil  war,  and  to  widows  and  depend- 
ent relatives  of  such  soldiers  and  sailors. 

30  St.  17(16 ; June  9,  1910 ; G,  279— An  Act  Granting  pensions  and 
increase  of  pensions  to  certain  soldiers  and  sailors  of  the 
Regular  Army  and  Navy  and  wars  other  than  the  civil  war 
and  certain  widows  and  dependent  relatives  of  such  soldiers 

and  sailors,  ^ ..  * e 

m St.  1805;  June  17,  1910;  C,  803— An  Act  Granting  pensions 
and  increase  of  pensions  to  certain  soldiers  and  sailors  of 
the  Regular  Army  and  Navy,  and  certain  soldiers  and  sailors 
of  wars  other  than  the  civil  war,  and  to  certain  widows  and 
dependent  relatives  of  such  soldiers  and  sailors. 

36  St  1806  ? June  17,  1910;  C.  804— An  Act  Granting  pensions 
and  increase  of  pensions  to  certain  soldiers  and  sailors  of 
the  Regular  Army  and  Navy,  and  certain  soldiers  and  sailors 
of  wars  other  than  the  civil  war,  and  to  widows  and  depend- 
ent relatives  of  such  soldiers  and  sailors. 

36  St.  1807;  June  17,  1910;  0*  305— An  Aet  Granting  pensions 
and  increase  of  pensions  to  certain  soldiers  and  sailors  of 
the  Regular  Army  and  Navy,  and  certain  soldiers  and  sailors 
of  wars  other  than  the  civil  war,  and  to  widows  and  depend- 
ent relatives  of  such  soldiers  and  sailors* 

36  St.  1809 ; June  22,  1910 ; C.  883— An  Act  For  the  relief  of 
Rasmus  K,  Eafsos. 

36  St  1810*  June  22,  1910 ; G.  335— An  Act  Granting  pensions 
and  increase  of  pensions  to  certain  soldiers  and  sailors  of 
the  Regular  Army  and  Navy  and  wars  other  than  the  civil 
war*  and  certain  widows  and  dependent  relatives  of  such 
soldiers  and  sailors.  ' s . _ 

36  St*  1811 ; June  22,  1910 ; 0*  336— An  Act  For  the  relief  of 
Garland  and  Bergh. 

36  St  1813;  June  22,  1910;  G.  344— An  Act  Granting  pensions 
and  Increase  of  pensions  to  certain  soldiers  and  sailors  of 
the  Regular  Army  and  Navy,  and  certain  soldiers  and  sailors 
of  wars  other  than  the  civil  war,  and  to  widows  and  depend- 
ent relatives  of  such  soldiers  and  sailors, 

36  gt.  1815;  June  22,  1910;  C.  345— An  Act  Granting  pensions 
and  increase  of  pensions  to  certain  soldiers  and  sailors  of 
the  Regular  Army  and  Navy,  and  certain  soldiers  and  sailors 

« Ba  3 St,  723,  sec,  1 ; 35  St.  102.  Cited-  Heckman,  224  U.  S.  413* 

**  Bg.  25  St,  888, 
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of  wars  other  than  the  civil  war,  and  to  the  widows  and 
dependent  relatives  of  such  soldiers  and  sailors. 

St  1816;  June  22,  1910;  G*  346— An  Act  Granting  pensions 
and  increase  of  pensions  to  certain  soldiers  and  sailors  of 
the  Regular  Army  and  Navy,  and  certain  soldiers  and  sailors 
of  wars  other  than  the  civil  war,  and  to  widows  and  depend- 
ent relatives  of  such  soldiers  and  sailors. 

St.  ISIS;  June  22,  1910;  C.  34S— An  Act  Granting  pensions 
and  increase  of  pensions  to  certain  soldiers  and  sailors  of 
the  Regular  Army  and  Navy,  and  certain  soldiers  and  sailors 
of  wars  other  than  the  civil  war,  and  to  widows  and  depend- 
ent  relatives  of  sueii  soldiers  and  sailors, 

St,  1843;  June  22,  1910;  C.  352— An  Act  Granting  pensions 
and  increase  of  pensions  to  certain  soldiers  and  sailors  of 
the  Regular  Army  and  Navy,  and  certain  soldiers  and  sailors 
of  wars  other  than  the  civil  war,  and  to  widows  and  depend- 
ent relatives  of  such  soldiers  and  sailors. 

St  1843;  June  22,  1910;  C*  353— An  Act  Granting  pensions 
and  increase  of  pensions  to  certain  soldiers  and  sailors  of 
the  Regular  Army  and  Navy,  and  certain  soldiers  and  sailors 
of  wars  other  than  the  civil  war,  and  to  widows  and  depend- 
ent relatives  of  such  soldiers  and  sailors. 

St  1859 ; June  23,  1910 ; G 375— An  Act  Granting  pensions 
and  increase  of  pensions  to  certain  soldiers  and  sailors  of 
the  Regular  Army  and  Navy,  and  wars  other  than  the  civil 
war,  and  certain  widows  and  dependent  relatives  of  such 
soldiers  and  sailors.  . . . _ ..  , 

St  1860;  June  23,  1910;  C.  376— An  Act  Granting  pensions 
and  Increase  of  pensions  to  certain  soldiers  and  sailors  of 
the  Regular  Army  and  Navy,  and  certain  soldiers  and  sailors 
of  wars  other  than  the  civil  war,  and  to  widows  and  depend- 
ent relatives  of  such  soldiers  and  sailors* 

St  1866  * June  25,  1910;  C,  459— An  Act  To  reimburse  G.  H. 
Kit  sou  ’ for  money  advanced  to  the  Menominee  tribe  of 
Indians,  of  Wisconsin.  . . . . . 

St  1982'  Feb.  17,  1911;  C.  107— An  Act  Granting  pensions 
and  increase  of  pensions  to  certain  soldiers  and  sailors  of 
the  Regular  Army  and  Navy,  and  certain  soldiers  and  sailors 
of  wars  other  than  the  Civil  War,  and  to  widows  and  depend- 
ent relatives  of  such  soldiers  and  sailors, 

St.  1984;  Feb.  17,  1911;  C*  108— An  Aet  Granting  pensions 
and  increase  of  pensions  to  certain  soldiers  and  sailors  of 
the  Regular  Army  and  Navy,  and  soldiers  and  sailors  of 
wars  other  than  the  Civil  War,  and  to  widows  and  depend* 
ent  relatives  of  such  soldiers  and  sailors, 

St.  2000;  Feb,  28,  1911;  G.  382  -An  Act  Granting  pensions 
and  increase  of  pensions  to  certain  soldiers  and  sailors  of 
the  Regular  Army  and  Navy,  and  certain  soldiers  and  sailors 
of  wars  other  than  the  Civil  War,  and  to  widows  and  depend* 

ent  relatives  of  such  soldiers  and  sailors.  _ _ 

St  2064'  Mar.  4,  1911;  C,  SOS— An  Act  For  the  relief  of 
Frances’  Coburn,  Charles  Coburn,  and  the  heirs  of  Mary 
Morrisette,  deceased.33  4 A . ..  D 

St  2099 ; Mar.  4,  1911 ; C.  811 — An  Act  Granting  pensions 
and  increase  of  pensions  to  certain  soldiers  and  sailors  of 
the  Regular  Army  and  Navy,  and  certain  soldiers  and  sailors 
of  wars  other  than  the  Civil  War,  and  to  widows  and  depend- 
ent relatives  of  such  soldiers  and  sailors* 

37  STAT, 

oy  m 21  - AU£T.  17  1911 ; C.  22— An  Act  Extending  the  time  of 
payment  to  certain  homesteaders  in  the  Rosebud  Indian 
Reservation,  in  the  State  of  South  Dakota, 

37  St.  23 ; Aug.  19,  1911 ; C.  28 — An  Act  Granting  leave  of  absence 
of  certain  homesteaders-  ^ * 

37  33*  Am?.  22,  1911;  C.  44 — An  Act  To  extend  time  of  pay- 

ment of  bn  lance  due  for  lands  sold  under  Act  of  Congress 

37  St  P3 3°VAu s, 1 2?  1911  ^O.  45 — An  Act  To  authorize  the  Secre- 
tary of  the  Interior  to  withdraw  from  the  Treasury  of  the 
United  States  the  funds  of  the  Kiowa,  Comanche,  and  Apache 
Indians,  and  for  other  purposes.38  , _ . ,*  ^ 

07  oq  . a ii «r  91  1911;  J.  Res,  No.  S=“Jomt  Resolution  To 
admit  the  Territories  of  New  Mexico  and  Arizona  as  States 
into  the  Union  upon  an  equal  footing  with  the  original 
States.5* 


33  Sff.  24  St*  338  j 26  St.  794 
^ Bn-  34  St*  1230 ; 36  St,  265. 

36  St.  533. 
sag#;.  34  St.  213. 

*7  36  St.  557, 
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37  St.  44;  Aug.  22.  1011;  J*  Res.  No,  11— Joint  Resolution  To 
uulhnrizu  the  Secretary  of  the?  Interior  to  make  a per  capita 
payment  to  the  enrolled  members  of  the  Choctaw,  Chicka- 
saw. Cherokee,  and  Seminole  Indians  nf  rile  Five  Civilized 
Tribes  un  titled  to  share  in  the  funds  of  said  tribes.23 

37  St.  4fi : Dec,  S,  3 911  * C.  1 — An  Act  To  provide  a suitable 
ineninriiil  to  flic  memory  of  the  North  American  Indian, 

37  St.  43 : Dec.  23,  lull  ; <2  3— An  Act  to  Amend  and  reenact 
paragraph  24  of  section  24  of  Chapter  2 of  an  Act  entitled 
‘•An  Act  to  codify,  revise,  and  amend  the  laws  relating  to 
the  .indicia ry,"  approved  March  3,  1011/*  25  U.  8-  G.  345; 
28  U.  8.  C-  41,  par,  24, 

3<  St.  jjh  * Feb,  5,  1012;  C,  28 — An  Act  To  run  end  secs,  90,  00, 
305,  and  188  of  an  Act  entitled  “An  Act  to  codify*  revise, 
and  amend  the  laws  relating  to  the  judiciary,”  approved 
March  3,  IDlIJ0  28  IT.  g,  C-  170;  28  U,  8,  G*  180,  ISO, 

37  St.  04  : Feb.  10,  1012;  G.  37 — An  Act  To  authorize  the  sale  of 
land  within  or  near  the  town  site  of  Midvale,  Montana,  for 
hotel  purposes;41 

37  St;  07  ; Feb.  19,  1012  - (X  46==An  Act  To  provide  for  the  sale 
of  the  surface  of  the  segregated  coal  ami  asphalt  lands  of 
the  Choctaw  and  Chickasaw  Nations,  and  for  other  pur- 
poses.43 

37  St;  78;  Apr,  5,  1012;  O.  70 — An  Act  Authorizing  the  Secretary 
of  the  Interior  to  permit,  the  Missouri,  Kansas  and  Texas 
t’oa!  Co.  mid  the  Eastern  Coni  ami  Mining  Go.  to  exchange 
cerfaiu  hinds  embraced  within  their  existing  coal  leases  in 
the  Choctaw  and  Chickasaw  Nations  for  other  lands  within 
said  nations; 

37  St.  84;  Apr.  33,  1912;  C.  77—- An  Act  Extending  the  time  of 
payment  to  certain  homesteaders  on  the  Cheyenne  River 
Indian  Reservation,  in  the  State  of  South  Dakota,  and  on 
tin'  Standing  Rock  Indian  Reservation*  in  the  States  of 
South  Dakota  and  North  Dakota.43 

37  St.  85;  Apr,  35,  1012;  O.  78 — All  Act  To  provide  for  an  exten- 
sion of  time  of  payment  of  all  unpaid  payments  due  from 
hoi m‘S tend 01‘«  on  the  Coeur  d'Alene  Indian  Reservation,  ns 
provided  for  under  an  Act  of  Congress  approved  June  £3, 
iuon.“ 

37  St,  SU : Apr,  IS.  3912;  O.  S3— An  Act  Supplementary  fo  and 
amendatory  of  the  Act  entitled  “An  Act  for  the  division  of 
the  lands  and  funds  of  the  Osage  Nation  of  Indians  in  Okla- 
homa.” approved  Juno  28,  1900,  and  for  other  purposes,45 
See.  10—25  U.  S.  C.  58  (see.  1,  30  St.  90)  ,40 

37  SL  91  ; Apr,  27,  1922;  C.  91— -An  Act  Providing  for  patents 
to  homesteads  on  the  ceded  portion  of  the  Wind  River  Rea* 
creation  in  Wyoming,47 

37  St,  91  : Apr.  27,  1912 ; C.  92— An  Act  Authorizing  the  Secretary 
of  the  Interior  to  subdivide  and  extend  the  deferred  pay- 
ments of  settlers  in  the  Kiowa-Oomanebe  and  Apache  ceded 
lands  In  Oklahoma.*8 

37  St,  111;  May  31,  1912;  C,  121 — An  Act  To  provide  for  the 


™ Cited:  IT,  8.  V.  Seminole,  208  U,  S.  417. 

-1 ■/.  no  St.  1004,  mtfidi  Button,  7 F,  Supn,  507  * Ex  p.  Pern.  00  F.  2d 
28  ; First  Moon,  270  TJ,  S,  242  ; People,  8 F.  Supp.  295  ; Rice,  2 F.  Stinp. 
GOO  ; Wnshlmrn,  7 F.  Supp.  120. 

510 ,1  (t,  30  St.  1323.  A.  39  St.  886  ; 44  St,  237. 

Sg.  :S4  St:.  1030, 

43  32  St,  054;  34  St,  343;  36  St,  1070.  A.  37  St.  53 8 : 33  St.  77, 

707.  S.  MS  St.  582;  39  St.  123,  886,  870.  OGO  ; 40  St.  433  561  ; 41  St  2 
3.  4 OS.  1225.  Giictl:  1 D.  D.  Memo,  90;  Op.  So!,.  M.  7316,  May  28, 
1024  : TT,  8.  nx  rnl*  MeAk*sh»r,  277  Fed.  573. 

« stff.  an  st.  4C2.  s.  as  st.  383. 

« Kg.  34  St.  330.  S . St,  1025. 

30  St.  90;  34  .ii.  543,  Ag.  34  St,  544,  A,  40  St.  561.  Cited: 
Uneven,  23  Case  & Com.  727  : 12  L.  D.  Memo.  042;  Op.  Sol,,  M 4017. 
Jan.  4.  3 922;  M.  8370.  Aug.  15.  1022;  Memo.  Sol.  Off.,  June  8,  1926; 
Op.  Sol.,  M . 18320.  Dee.  21.  3 026;  M,  242Q3,  .Tune  19,  1928;  Memo. 
Sol.  Off.,  May  31.  3 920.  Sept.  IS.  1929,  Apr.  22,  1930,  July  8,  1930: 
Letter  ! o Conim’i-  of  Infl.  Affairs  from  Sec’y  of  IntL,  Sept,  1930; 
Memo,  So!,  Off,,  Nov.  5,  1930.  Mur,  10,  1931  : Op.  Sol.,  M.  26731,  Oef. 
14,  1931;  Op.  Comp,  Gen,  to  Sec’y.  Feb,  4,  1932;  Op*  Sol,*  M.  27833, 
Nov.  28,  1934;  Letter  of  Ass’t  Conrm’r  to  Sec’y  of  Xnt**  Dec,  16,  1935; 
Op.  Sol.,  M.  27963,  Jan,  26,  1937;  54  I,  D,  555;  55  I.  JJ.  456;  Browning, 
6 F,  2(1  801  : Drummond.  34  F.  2d  755;  Globe,  81  F,  2d  143;  Harrison, 
204  Fed.  770  : In  re  Dennison,  38  F.  2d  662  * In  re  Irwin,  60  F,  2d  495  : 
Kenny,  250  U,  S,  58;  T41  Motto,  254  U,  S,  570;  Levindale.  241  TJ.  S. 
432;  McCurdy.  246  U.  S.  263;  Morrison,  6 F.  2d  811;  Mudd.  14  F.  2d 
430  : Nfi-IOiliAVali  Shc^Tun-Knh.  290  Fed.  303  ; Shaw,  276  U.  S.  575 


disposal  of  the  unallotted  land  on  the  Omaha  Indian  Reser- 
vation, in  the  State  of  Nebraska,40 

37  St,  122 ; June  4,  1912 ; C,  151— An  Act  To  relinquish,  release, 
remiso,  and  quitclaim  all  right,  title,  and  interest  of  the 
United  States  of  America  in  and  to  all  the  lands  held  under 
claim  or  color  of  title  by  Individuals  or  private  ownership 
or  municipal  ownership  situated  in  the  State  of  Alabama 
which  were  reserved*  retained*  or  set  apart  to  or  for  the 
Creek  Tribe  or  Nation  of  Indians  under  or  by  virtue  of  the 
treaty  entered  into  between  the  United  States  of  America 
and  the  Creek  Tribe  or  Nation  of  Indians  on  March  24, 
1S32,  and  under  and  by  virtue  of  the  treaty  between  the 
United  States  of  America  and  the  Creek  Tribe  or  Nation 
of  Indians  of  the  ninth  day  of  August,  1SI4,50 

37  St.  125;  June  O,  1912;  C,  155— An  Act  Authorizing  the  Secre- 
tary of  the  Interior  to  classify  and  appraise  unallotted 
Indian  lands.64  25  U.  S.  C.  425. 

37  St.  131;  June  10,  1912:  C=  164— An  Act  To  authorize  the  Clin- 
ton and  Oklahoma  Western  Ry,  Co,  to  construct  and  operate 
a railway  through  certain  public  lands*  and  for  other  pur- 
poses. 

37  St  186;  July  1,  1912;  C.  189— An  Act  To  authorize  the  sale 
of  certain  lands  within  the  Umatilla  Indian  Reservation  to 
the  city  of  Pendleton*  Oregon, 

37  St.  187;  July  1,  1912;  O.  190— An  Act  For  the  relief  of  the 
Winnebago  Indians  of  Nebraska  and  Wisconsin.65 

37  St.  ISO;  July  9,  1912;  O-  221 — An  Act  To  correct  an  error  in 
the  record  of  the  supplemental  treaty  of  September  28, 1830, 
made  with  the  Choctaw  Indians,  and  for  other  purposes.53 

37  St.  192;  July  10,  1912;  O,  229= — An  Act  Authorizing  the  sale 
of  certain  lands  in  the  Flathead  Indian  Reservation  to  the 
town  of  Romm,  State  of  Montana,  for  the  purposes  of  a 
public  park  and  public-school  site. 

37  St,  194;  July  19,  1912;  C.  240~Au  Act  To  provide  for  the 
payment  of  drainage  assessments  on  Indian  lands  in  Okla- 
homa.5* 

37  St.  195;  July  19*  1912;  O,  241 — An  Act  Providing  for  the  sale 
of  the  Lemhi  School  and  Agency  plant  and  lands  on  the 
former  Lemhi  Reservation  In  the  State  of  Idaho. 

37  St.  196;  July  20*  1912;  O,  244 — An  Act  To  provide  an  exten- 
sion of  time  for  submission  of  proof  by  homesteaders  on 
the  Uintah  Indian  Reservation,55 

37  St.  197;  Jnly  22,  1912;  O,  248— An  Act  Authorizing  the  sale 
of  certain  lands  in  the  Colville  Indian  Reservation  to  the 
town  of  Okanogan,  State  of  Washington,  for  public  park 
purposes,80 

37  St.  360 ; Aug.  23,  1912 ; C,  350— A11  Act  Making  appropriations 
for  the  legislative*  executive*  and  judicial  expenses  of  the 
Government  for  the  fiscal  year  ending  June  30,  1913*  ami 
for  other  purposes.07  Sec.  1—25  U.  S.  C.  61;  31  U.  S.  O. 
583  (26). 

37  St.  417 ; Aug.  24*  1912 : G-  355«An  Act  Making  appropriations 
for  sundry  civil  expenses  of  the  Government  for  the  fiscal 
year  ending  June  30,  1913,  and  for  other  purposes.* 06  Sec. 
8—25  U.  S.  C.  34.00 

37  St.  495 ; Aug.  24*  1912 ; G,  366— An  Act  Conferring  upon  the 
Lawton  Railway  and  Lighting  Co.  the  privileges*  rights* 
and  conditions  heretofore  granted  the  Lawton  and  Fort 
Sill  Electric  Company  to  construct  a railroad  across  cer- 
tain lands  in  Comanche  County,  Oklahoma.00 

37  St.  497;  Aug,  24,  1912;  C.  562 — An  Act  To  amend  an  Act  en- 
titled “A11  Act  to  provide  for  the  final  disposition  of  the 
affairs  of  the  Five  Civilized  Tribes  in  the  Indian  Territory, 
and  for  other  purposes,”  approved  April  26.  1996  (34  St. 
137 ) * 

37  St.  497;  August  24,  1912;  O,  370— An  Act  To  make  uniform 
charges  fur  furnishing  copies  of  record*  of  the  Department 


Tapo,  6 F.  Supp.  577 ; Taylor.  51  F.  2d  892 : Taylor,  51  F,  2d  884  5 

U.  S.  v.  Board,  26  F.  Supp.  270;  TL  S.  v.  Carson.  19  F.  Supp.  616; 

V,  8.  v.  jGh  a.v.  284  Fod.  l06  ; TJ.  8.  v.  Hale,  J51  W.  2d  629 ; TJ,  S,  y, 


Harris.  298  Fed.  389 : U.  _S,  v,  Howard,  8 F.  Supp.  617 ; tf.  S.  v. 
Hughes.  6 F.  Supp.  072 1 TJ.  S.  v.  Johnson,  87  F.  2d  155 ; TJ.  S,  v, 
La  Matte,  07  F.  2d  788  ; TT.  S.  v.  Law,  250  Fed.  218  ; U.  S.  v.  Mummerf* 
15  F.  2d  926;  V.  S.  v.  Ransom.  284  Fed.  108:  XL  S.  v.  Sands,  94  V. 
2d  156 : JJ.  s . v.  Yakima,  274  Fed.  115;  Work*  266  TJ.  S.  1G1. 

4,1  37  St.  52 1 , see.  1;  40  St,  578,  sec.  17;  40  St,  1307, 

^Sg,  3ll  St.  1021  ; 36  St-  265, 

**  Sg.  34  St.  550  ; 36  St.  266.  S.  38  St.  582. 


22  St,  341  ; 23  St.  630.  A.  43  St.  726,  Cited:  Tydings,  28  Case 

& Com,  743;  Memo.  Sol.  Off.,  Jan.  22.  1936,  Dec.  30,  1938;  Chaso. 
238  Fed.  887  ; Chase,  256  U,  S.  1 ; Clay,  282  Fed.  268. 

» Sg,  7 St,  120,  366 
«■  Cited:  36  Op*  A,  G-  506. 

“ Cited--  Memo.  Sol,*  Mar.  6*  1937. 

“ Ag.  7 St-  840. 

« A.  39  St.  673.  B.  45  St.  1623. 

65  Sg.  32  St.  263. 

ca  Sg.  34  St.  SO.  A.  37  St.  594. 

57  S.  37  St  518:  38  St.  77. 

68  Sg.  35  St.  102  ; 36  St.  320.  Cited:  Report  of  Status  of  Pueblo  of 
Pojomjue.  Nov.  3.  1932. 

™.4.  53  St.  810. 

86  St.  2(18.  588. 

34  St,  137.  Qimi:  Memo,  So!.*  May  19*  1936;  Bowling,  299 

Fed,  433 
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of  flic  Interior  and  of  its  several  bureaus.”  See.  1 — 5 U.  S.  C. 
483;  See.  5—15  U.  B.  C.  134 ; Sec.  5—85  U,  S.  C.  14,  78. 

37  St.  499;  Aug.  24,  1012;  0,  373— An  Act  To  give  effect  to  the 
convention  between  the  Governments  of  the  United  States, 
Great  Britain,  Japan,  and  Russia  for  the  preservation  and 
protection  of  the  fur  seals  and  sea  otter  which  frequent  the 
waters  of  the  north  Pacific  Ocean,  concluded  at  Washing- 
ton July  7,  TRII,65  See.  1 — 16  TJ.  S,  G,  632;  Sec.  2 — 16 
U.  S.  0-  633;  Sec.  3—16  U.  S.  O.  634;  Sec.  11—16  U.  S.  G. 
042,  650;  Sec.  12—10  U.  S.  G,  643;  Sec.  13—10  U*  S,  C, 
643a.  . 

37  St.  518 ; Aug,  24,  1912;  G.  388— An  Act  Making  appropriations 
for  the  current  and  contingent  expenses  of  the  Bureau  of 
Indian  Affairs,  for  fulfilling  treaty  stipulations  with  vari- 
ous Indian  tribes,  and  for  other  purposes,  for  the_  fiscal 
year  ending  June  30,  lOlB.^4  See.  1 — 2r>  TJ,  S,  C.  250;  25 
U.  8.  C.  253 ; 25  U,  S.  C.  275;®  25  U.  S.  G,  22  ; “ 25  U.  S;  C. 
58  (see.  1,  30  St  90;  sec,  10,  37  St  SS),87 

37  St  569:  Aug,  24,  1912;  O.  391— An  Act  Making  appro- 
priations for  the  support  of  the  Army  for  the  fiscal  year 
ending  June  30,  1918.  and  for  other  purposes. 

37  St  594;  Aug,  20,  1912;  C,  407“An  Act  To  amend  an  Act 
entitled  “An  Act  authorizing  the  sale  of  certain  lands  in 
the  Colville  Indian  Reservation  to  the  town  of  Okanogan, 
State  of  Washington,  for  public  park  purposes,”  approved 
July  22,  imS,66  . m 

37  St.  505 ; Aug.  26,  1912;  C.  408— An  Act  Making  appropriations 
to  supply  deficiencies  in  appropriations  for  the  fiscal  year 
1912  and  for  prior  years,  and  for  other  purposes.  Sec. 
1— -31  U.  3.  G-  423,  583,  m 

37  St.  631;  Apr,  3,  1012;  J.  Res.  No.  11— Joint  Resolution  To 
authorize  allotments  to  Indians  of  the  Fort  Bert  hold  In- 
dian Reservation,  North  Dakota,  of  land  valuable  for 
coal,*0  _ ..  ri. 

37  St,  034;  June  4}  1912;  Jf  Res.  No.  22— Joint  Resolution  To 
authorize  and  direct  the  Great  Northern  By,  Go,  and  the 
Spokane  and  British  Columbia  By,  Co-  in  the  matter  of 
their  conflicting  claims  or  rights  of  way  across  the  Col- 
ville Indian  Reservation,  in  the  State  of  Washington, 
in  the  San  Foil  River  Valley,  to  readjust  their  respective 
locations  of  rights  of  way  at  points  of  conflict,  in  such 
manner  as  to  allow  each  company  an  equal  right  of  way 
through  said  valley  ; and  In  case  of  their  failure  so  to  do 
to  authorize  and  direct  the  Secretary  of  the  Interior  to 
readjust  said  rights  of  way,71 

37  St,  649 ; Jan,  8,  1913 ; O,  7— An  Act  Amending  an  Act  en- 
titled “An  Act  to  authorize  the  registration  of  trademarks 
used  in  commerce  with  foreign  nations  or  among  the  sev- 
eral States  or  with  the  Indian  tribes,  and  to  protect  the 
same," 73  15  U.  S.  C.  85,  . , , 

37  St,  052;  Jan,  27,  1913;  C.  15— An  Act  Granting  certain  lands 
for  a cemetery  to  the  Fort  Bidwell  People’s  Church  Asso- 
ciation, of  the  town  of  Fort  Bidwell,  State  of  California, 
and  for  other  purposes. 

37  St.  G5S;  Jan,  28,  1913;  C.  17— An  Act  Affecting  the  town 
sites  of  Timber  Lake  and  Dupree  in  South  Dakota. 8 

37  St.  665 ; Feb,  11,  1913;  C,  37— An  Act  Providing  when 
patents  shall  issue  to  the  purchaser  or  heirs  of  certain 
lands  in  the  State  of  Oregon.74 

37  St.  668 : Feb.  18,  1915 : C,  44 — An  Act  Repealing  the  provision 


«*  Rg,  38  St,  185.  S/7.  34  St.  139. 

l7  si1'  485l2aocS'o?84SSt.4442  St.  40,  96,  213,  2SB.  236  426  ; 

11  St?  01 4,  780;  12  St.  282.  roc,  7:  1172;  15  St.  622.  637  ; 15  St. 
040,  652.  058.  676;  16  St,  570.  gee.  3 ! 720 : 17  SJ\  Ai866^1,  «? 1 
18  St.  35,  450  1 19  St,  256;  24  St.  888 ; 25  St.  645,  804  , 26  St 
10°0*  27  St  139  644*  30  St  90*  32  St.  656;  83  St,  597.  1016.  34 

s*.  3m  1037,  indol  aH  st,  «S:  86  st. m.  27s.  2m nss .ms,  io«3. 

1070,  1074;  37  St.  399.  Agi  26  St.  1066;  37  St,  67.  Rp.  45  St.  ISO  1. 
A.  3R  St.  77.  582;  42  St,  829  : 45  St,  493,  8,  38  St,.  77.  208.  o82, 

767  ; 39  St.  123.  969;  40  St  561;  41  St,  3,  408,  1225;  42  St.  552, 
991 . 1174:  "43  St.  33  390.  1141;  44  St,  453,  934;  45  St,  200.  1562. 
46  St,  1510,  Cited : Tvdings,  23  Case  & Com.  743;  Memo,  Ind  Off. 
Anr.  21  11)27  ■ 40  L.  D.  370  * Creek,  78  C.  CIs.  474  ; Duwninlsn,  70 

K Cla  *5367  MedUiik^ton  57‘C,  CIs.  357;  II.  S.  ▼.  RirfMll,  233 
U.  S.  223*  U,  S,  V.  One  Ford,  259  Fed,  645;  U-  S.  v.  Seminole,  299 
U,  S,  417, 

« 8.  42  St  829.  A.  45  St.  493. 

« Superseded  by  Ex,  Or,  6145,  May  25,  1933,  See  Historical  Note 
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~ v 8,  40  St  078,  sec,  17;  45  St  1307, 
m A (7.  37  St.  107, 

11  St.  611  : 26  St,  853;  34  St.  1376.  8.  38  St.  240. 

wflff.  36  St,  455,  See,  2. 

^Ag.  IS  St,  482;  39  St  430.  990. 

t*  Afj,  38  St,  725  ; 34  St,  1251 ; 36  St,  918, 

'*8a.  35  St  4B3 
« SO.  23  St.  342  ; 32  St.  730, 


of  the  Indian  appropriation  Act  for  the  fiscal  year  ending 
June  30,  1907,  authorizing  the  sale  of  a tract  of  land  re- 
served for  a burial  ground  for  the  Wyandotte  Tribe  of 
Indians  in  Kansas  City,  Kansas,’5 

37  St,  675  I Fob,  14,  1913 ; C.  54 — An  Act  To  authorize  the  sale 
and  disposition  of  the  surplus  and  unallotted  lands  in  the 
Standing  Rock  Indian  Reservation,  in  the  States  of  South 
Dakota  and  North  Dakota,  and  making  appropriation  and 
provision  to  carry  the  ?amo  into  effect™ 

37  St.  678  : Feb.  14.  1913;  C*  OB— An  .Act  Regulating  Indian  al- 
lotments disposed  of  by  will.'* 1  25  U,  S,  0.  373,  (36  Stat. 
856*  sec.  2)  , 

37  St,  679 ; Ifeb,  19,  1915 ; G.  59— An  Act  To  increase  the  pensions 
of  surviving  soldiers  of  Indian  wars  in  certain  cases  ” 38 
U.  S,  C,  374. 

37  St.  704;  Mar.  2,  1913;  C.  93— An  Act  Making  appropriations 
for  the  support  of  the  Army  for  the  fiscal  year  ending  June 
30,  1914, 

37  St.  739 ; Mar.  4,  1913;  a 142— An  Act  Making  appropriations 
for  the  legislative,  executive,  and  judicial  expenses  of  the 
Government  for  the  fiscal  year  ending  June  30,  1914,  and 
for  other  purposes, 

37  St.  912;  Mar,  4,  1913;  C,  140— An  Act  Making  appropriations 
to  supply  deficiencies  in  appropriations  for  the  fiscal  year 
1913  and  for  prior  years,  and  for  other  purposes, 

37  St,  1O07;  Mar.  4,  1913;  C.  102— An  Act  Authorizing  the  Secre- 
tary  of  the  Interior  to  lease  to  the  operators  of  coal  mines  in 
Oklahoma  additional  acreage  from  the  unleased  segregated 
coal  land  of  the  Choctaw  and  Chickasaw  Nations. 

87  St.  1007;  Mar.  4,  1913;  G.  153 — An  Act  For  the  relief  of 
Indians  occupying  railroad  lands  in  Arizona,  New  Mexico,  or 
California.®0 

37  St,  1015 ; Mar,  4,  1915 ; a 165— An  Act  To  authorize  the  sale 
of  burnt  timber  on  the  public  domain.11  Sec,  1™=16  TJ.  S,  O, 
614;  Sec.  2—16  U.  S.  C-  615, 

37  St,  1025 ; Mar,  3,  1913 ; J.  Res.  No.  13— Joint  Resolution  Pro- 
viding for  extending  provisions  of  the  Act  authorizing  exten- 
sion of  payments  to  homesteaders  on  the  Coeur  d'Alene 
Indian  Reservation,  Idaho, 

37  St,  1538;  Feb.  7,  1911— Treaty  with  the  United  Kingdom  of 
Great  Britain  and  Ireland, 

87  St  1542;  July  7,  1911 — Treaty  with  Great  Britain,  Japan  and 
Russia.  _ . 

37  St  1027;  Aug.  17,  1911;  C,  21 — An  Act  For  the  relief  of  Eliza 
Choteau  Roscamp, 

37  St.  1030 ; Apr,  12,  1912 ; C,  76— An  Act  Granting  pensions  and 
increase  of  pensions  to  certain  soldiers  and  sailors  of  the 
Regular  Army  and  Navy,  and  certain  soldiers  and  sailors  of 
wars  other  than  the  Civil  War,  and  to  widows  of  such 
soldiers  and  sailors, 

37  St  1246;  July  6,  1912 ; C,  215— An  Act  Authorizing  the  Seere= 
tary  of  the  Interior  to  adjust  and  settle  the  claims  of  the 
attorney  of  record  involving  certain  Indian  allotments,  and 
for  other  purposes,83 * 05 


38  STAT, 


38  St.  4;  June  23,  1913;  C.  8— An  Act  Making  appropriations  for 
sundry  civil  expenses  of  the  Government  for  tile  fiscal  year 
ending  June  30,  1914,  and  for  other  purposes. 

38  St  77;  June  30,  1913;  G.  4— An  Act  Making  appropriations 
for  the  current  and  contingent  expenses  of  the  Bureau  of 
Indian  Affairs,  for  fulfilling  treaty  stipulations  with  various 
Indian  tribes,  and  for  other  purposes,  for  the  fiscal  year  end- 


wfff  12 "It.1 754,  aecflf  17  St.S333,  sec.  1;  31  St  847;  35  St,  463. 
8,  39  St,  123  ; 41  St,  1446.  A,  40  St.  561.  Cited:  Tydings,  23  Case 

& SQi 'a,  St.  856.  8 . 88  St,  582 ; 43  St,  376.  Cited:  Brown,  39 

Yalp  L,  J,  307:  Beeves,  23  Case  & Com.  727;  36  Op.  A.  G.  98;  3 
L B Memo.  435:  Op.  Sol.  M.  6083,  Oct.  29,  1921;  M,  5805  Nov. 
22  1921;  M,  25258,  June*  2G,  1929;  Op.  A,  G„  Oct-  5,  192g  * 48^L, 

D ’472  479  * 54  I D,  550  *,  Blansct,  250  U.  S,  319  ; Johnson,  283  Fed.  9j4  , 
LamotteT  254  TJ.  S,  570;  Nimrod,  24  F.  2d  013;  TJ.  S.  v.  Mathewaon, 

32™'s|d274St.  282  ; 32  St,  800  ; 35  St,  553.  S.  39  St,  1199 ; 44  St,  1361 ; 

™ vs&.  mi  mft:  an®  m i 

43»S1  IMV;  793=45  St.  299.  M 

TJ.  S.  ex.  rel,  McAlester,  277  Fed,  573. 

«A,  44  St.  890.  Cited:  Op,  Sot,  17687,  Dec,  19,  1925- 
JJ  Ag.  37  St.  85. 

£ fi73ioSIt,7l62  ; 87  St.  499.  S.  38  St.  822,  Cited:  44  B,  D,  505, 


610 


574 


ANNOTATED  TABLE  OF  STATUTES  AND  TREATIES 


38  St.  77—38  St.  S22 


ing  June  30,  1D14,M  Sec.  1—25  U,  S-  C.  101,  25  U-  S.  C.  33. 
See  liisturicul  Note  25  U.  S.  C.  A.  377.  See.  IS — 25  LL  S.  O. 
ISO,  Jo  U,  S.  O.  Su. 

3S  St.  Ill;  Sept.  17,  1013;  C.  12 — An  Act  To  provide  for  the 
acquiring  of  station  grounds  by  the  Great  Northern  Ry. 
Co.  In  the  Colville  Indian  Reservation  in  the  State  of 
Washington. w 

3S  tel.  208 ; Uet.  22,  1913;  0.  32 — An  Act  Making  appropriations  to 
supply  urgent  deficiencies  in  appropriations  fur  the  fiscal  year 
1U1?’  und  tov  ° tiler  purposes. 87  Sec.  1—5  U,  S.  C.  U39. 

°S  St.  234;  Uct.  24*  1913;  O.  34---Au  Act  To  enable  the  Commis- 
sioner of  Indian  Affairs  to  employ  additional  clerks  on  heir- 
ship work  in  the  Indian  Olliee.^ 

3S  St.  238 1 Sept.  11,  1913 ; J.  Ues.  No.  9 — Joint  Resolution  Author- 
izing the  Secretory  of  the  Semite  and  the  Clerk  of  the  House 
of  Representatives  to  advance  to  the  chairman  of  the  Com 
mission  appointed  under  the  Act  approved  June  30,  1913, 
such  Sums  of  money  as  may  he  necessary  for  the  currying  on 
of  the  Commission,  and  so  forth, ^ 

3S  tet.  240;  Nov,  15,  1913;  J,  lies.  No.  15 — Joint  Resolution  To 
relieve  destitution  among  the  native  people  and  residents  of 
Alaska, 

35  St,  310  ; Mar,  27, 1914;  C.  4U~An  Act  To  provide  for  drainage 

of  Indian  allotments  of  tlio  Five  Civilized  Tribes.01 

36  fct.  312 ; Apr,  0,  1914 ; O,  52— An  Act  Making  appropriations 

to  supply  urgent  deficiencies  in  appropriations  for  the  fiscal 
year  1914  and  for  prior  years,  and  for  other  purposes,1**  See. 

5 — 5 U,  3.  C.  55, 

38  St-  351 ; Apr,  27,  1914  ; 0.  72 — An  Act  Making  appropriations 
for  the  support  of  the  Army  for  the  fiscal  year  ending  June 
30,  1915.  31  U.  8 G.  053, 

38  St  379  ; May  25,  1914 ; C.  96— An  Act  Making  appropriations 
to  supply  further  urgent  deficiencies  in  appropriations  for 
the  fiscal  year  1914  and  for  other  purposes.113 

3fe  St.  883;  May  28,  1914  ; C,  102 — An  Act  For  the  relief  of  settlers 
on  the  Fort  Berthold,  Cheyenne  River,  Standing  Rock,  Rose- 
bud, and  Pine  Ridge  Indian  Reservations,  in  the  States  of 
North  and  South  Dakota.”5 

38  St.  454;  July  16,  1914;  C.  141— An  Act  Making  appropriations 
for  the  legislative,  executive,  and  judicial  expenses  of  the 
Government  for  the  fiscal  year  ending  June  30,  1915  and 
for  other  purposes.  Sec.  5—5  U.  S,  C.  78.  Sec.  0—5  U.  S,  0. 

38  St,  510;  July  17,  1914;  G.  143- — An  Act  To  extend  the  provi- 
sions of  the  Act  of  June  23,  1910  (36  St.  592),  authorizing 
assignment  of  reclamation  homestead  entries,  and  of  the 
Act  of  August  9,  1912  (37  St  265),  authorizing  the  issuance 
of  patents  on  reclamation  homestead  entries, sto  lands  in  the 
Flathead  irrigation  project,  Montana.1-  43  U.  8.  G,  593, 

38  St.  5aS ; July  21,  1914 ; C.  192- — An  Act  For  the  approving  and 
payment  of  the  drainage  assessments  on  Indian  lands  in  Salt 
Creek  drainage  district  numbered  2,  in  Pottawatomie  County 
Oklahoma.00 

38  St,  559;  July  SK),  1914;  O,  215 — An  Act  Making  appropriations 
to  supply  deficiencies  in  appropriations  for  the  fiscal  year 
1914  and  for  prior  years,  and  for  other  purposes,®7 

38  St*  582 ; Aug.  1,  1914 ; C,  222— An  Act  Making  appropriations 
for  the  current  and  contingent  expenses  of  the  Bureau  of 
Indian  Affairs,  for  fulfilling  treaty  stipulations  with  various 
Indian  tribes,  and  for  other  purposes,  for  the  fiscal  year  end- 


014,  730:  12  St,  J 172,  1191;  15  St.  622,  638,  646  652 

719  ; 19  §t-  250  * 23  St.  79  ; 24  St.  388  ; 25  St.  645/  888  '894 
?r  % 1-9I2  ’ St  130»  044  • 30  St.  90  ; 33  St.  597,  1016.  1081;  34  St 

oj,  84,  3(5,  616,  I03i.  1050;  35  St.  49,  77,  82,  84,  102  558  637  7Q1  • 
gO  St  270,  sec,  1 ; 27^,  277,  855,  858,  1063  * 37  St.  30d-  SIS  521  522* 
nro*.  Jj/f#  A246,  A 37  gti  ®7,  5«4-  34  St  617.'  A.  30  St  123* 

, 4Q  St.  J501  ; 41  St-  6^0,  1105;  43  St.  728,  Up,  88  3t  312  5g*>  ’ 

W.  scTs%£Md  W&* 2a 
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* So.  36  St.  855  ■ 38  St.  SO. 

"fff-  38  St.  101,  §ec.  23."' 

00  Sg.  37  St.  507 

mA.  41  St.  1204, 

«iS:  36  StJ  326  : 26  Stl  853-  R0‘  88  St‘  S2’  B-  40  Bt  501. 

* Si*-  ^ »L  442,  450,  458  ; 37  St.  84, 
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Sg,  4 St.  442  \ 7 St,  46,  99,  213,  235,  236,  425 ; 


10  St.  1168  ; 11  Si 
658,  669,  6 TC, 


o-&  30\19i*5  “ St>e-  23  V.  8.  C.  SST>  (secs.  1 & 3,  30  St 

~Jv',  25,U*  S-  C-  B7r  25  u-  »•  a 198.  USO A His- 
torical Aote:  A provision  in  SS  St.  584  pri'eeding  instant  pro- 
vis‘on  made  an  appropriation  of  $300,000  to  relieve  distress 
among  Indians  and  to  provide  for  the  prevention  and  treat- 
ment of  contagions  and  infectious  diseases  and  limited  the 
o£  *Ucli  appropriation  io  be  expended  for  hospitals  to 
.$100,(J(K)  and  tlie  cost  of  any  hospital  to  $15,000.  The  Indian 
appropriation  for  the  fiscal  year  1917,  Act  May  18,  sec.  1,  39 
bt,  1^4*  appropriated  money  for  similar  purposes  and  also 
tor  general  medical  and  surgical  attention.  It  also  amended 
E.?r2^ove  provision  limiting  the  cost  of  any  hospital  to 
twPrSk  allow  the  expenditure  of  an  additional 

$200,000.  2u  V,  G,  20 0.  25  U.  S,  O,  874.  25  U.  S C 376 
25  U.  S.  C.  144.1  Sec.  17—25  U.  & C-  25,  USCA  Historical 
Note;  Revised  Statute  secs.  2046-2051  provided  for  the  ap- 
pointment, compensation,  etc.,  of  Indian  superintendents* 
their  terms,  duties,  and  employees.  Such  provisions  were 
discontinued  hy  the  President  under  authority  vested  in  him 
by  sec,  6 of  the  Act  of  Feb,  14,  1873,  s.  6,  17  St.  463,  incor- 
porated in  It,  S,  see.  2047.  25  U.  S,  C.  86. 

^ ^ 1*  1914 ; C,  223 — An  Act  Making  appropriations 

for  sundry  civil  expenses  of  the  Government  for  the  fiscal 
y^rending  June  30,  1915,  and  for  other  purposes.3 
38  &t,  8bl ; Aug.  3,  1014  ; O.  224-— An  ^ict  To  provide  for  the  dis- 
posal ot  certain  lands  in  the  Fort  Berthold  Indian  Reserva- 
tion, North  Dakota/1 

38  St.  1 04,  Aug,  22,  1914;  C.  2G9  -An  Act  To  authorize  the  with- 
clniwal  of  lands  on  the  Quinaielt  Reservation,  in  the  State 
of  Washington,  for  lighthouse  purposes, 

38  St.  <67;  Dec.  8,  1913  ; J,  Res,  No.  1— Joint  Resolution  Extending 
tune  for  completion  of  classification  and  appraisement  of 
surface  of  segregated  coal  and  asphalt  lands  of  the  Choc= 
taw  and  Chickasaw  Nations  and  of  the  Improvements  there- 
on, and  making  appropriation  therefor  4 
38  St.  777;  Aug.  21,  1914;  J.  Res,  No.  35— Joint  Resolution  For 
the  appointment  of  George  Frederick  Kims  ns  a member  of 
the  North  American  Indian  Memorial  Commission. 

38  St.  <80;  Oct,  20,  1914;  J.  Res.  No,  50 — Joint  Resolution  To 
correct  an  error  in  the  enrollment  of  certain  Indians  enumer- 
ated in  Senate  Document  Numbered  47S?  G3d  Congress  sec- 
ond session,  enacted  into  law  in  the  Indian  appropriation 
Act  approved  August  1,  1914.6 
38  St.  791;  Jan.  11,  1915;  C.  7-—An  Act  To  amend  an  Act  en- 
titled/An  Act  to  provide  for  the  adjudication  and  payment 
of  e-laims  arising  from  Indian  depredations,”  approved  March 
3,  1891," 

38  St.  <92;  Jan.  llf  1915;  C.  B-^-An  Act  Providing  for  the  pur- 
chase and  disposal  of  certain  lands  containing  the  minerals 
kaolin,  koalinite,  fuller’s  earth,  china  clnj7,  and  ball  clay, 
in  Tripp  County,  formerly  a part  of  the  Rosebud  Indian 
Reservation  in  South  Dakota. 

38  St,  822:  Mar.  3,  1915;  C.  75“-An  Act  Making  appropriations 
for  sundry  civil  expenses  of  the  Government  for  the  fiscal 
year  ending  June  30,  1916,  and  for  other  purposes/7  Sec  1— 

43  XL  S,  O,  90.  * 


m£/7.  4 St.  442;  7 St.  46.  99.  213.  235.  236  425?  10  St  iinq*  it  e* 
§5?\a7^8|ij12  St.  1172  i 15  St.’  619.  622.  038*  640.  652  658  660* 
16  St.  204,  spes.  44,^  45,  720;  19  St.  256;  ®<=  aos.  or  e£ 


JWU,  * * , 1 , i iun,  - 1^(4,  lnV7  - 4x 

f 44  St.  453,  984  ; 45  Sr.  200.  15Q2  ; 46  St  279  iil5 
48  St.  362;  49  St  170,  1757;  50  St-  564-  52  St 
l.  G.  25  ; Op.  Sol.,  M.  G.-iTG,  Nor.  15,  3921  ; M,  7599* 

> r ,1  I pATtilii’  Ti  t ! . C.'  T-i  ,,  _* 


JFEb  SRCS*  44’  720;  19  St.  256;  24  St.  388*  25  St  0445 

64ij,  894  ; 26  St,  704.  1029  ; 27  St.  139,  644 ; 31  St  861  -*  3°  St  5no' 
M ;|3  St20l597  1016  :34  St.  84  ‘ 375.  lpo3T,  1050 V 35  It.  558 1 % 
-73,  277,  32fa,  308.  855.  858,  sc*c.  13;  1058,  1063*  37  St.  67  68 

li’  538,  678,  934;  38  St  90,  94.  100.  sec.  23;  162,  sec/24  ’ Aa 

•37  St.  533.  Fpff-  36  St.  1075  ; 88  St.  85.  A 39  St  1°3  * 4H  ^r  biq  Bn‘ 
45  St.  200.  986.  8 38  St.  780 “ 1 Isg ; 39  St  123  $Sn  ' 40  It  lok 
034*  41  St  3.  103,  408,  874,  1225  1367*  42  St  1174  1527®% 

St  94,  390,  672,  1141  ; 44  St.  453.'  934  ; 45  St  200^  " 

47  St  15,  91,  S2Q ; 4S  ~ - 

291.  Cited:  33  Op,  A.  . . , _ 

fnon . 1922  i °2  to  Sen,  Seldnn  P.  Spencer,  Sent  u 

5 Memo.  Ind.  Off.,  Apr.  21,  1927  • Op.  Sol,  M.  25214.  June  7 1929' 
M.  2^347,  Jan.  25,  1930;  Memo.  Ind.  OlT.,  June  12  1933  ■ Memo  go!  Off  * 
193:l;  Memo.  Sol.,  Feb.  28,  1935:  Op.  Sol.  M.  28033  June  4 
Sol,t  Sept‘  12  493^-  Feb*  S-  1937  Mar.  15,  1937  ;’  Op  Sol 

IS'  JiUneT4A2S193^  * 54  1 D*  836  i Chippewa,  307  U.  S.  1 ; Choctaw' 

A-fgKWf’a  17  vc  B^ii„ri5ichurs.«  s2v 

ISVf  Si  !s9417;  "■  S-  T-  WatUSh0-  102  F-  2(1  4284  /;S  ,;x  rei: 

” s.  40  St.  864.  sec.  i ; 43  St,  1147. 

JJ?.  4f.  St.  988.  981,  sec.  i. 

* Sg.  35  St,  102 ; 36  St.  326.  S,  38  St.  822. 

» 89.  30  St.  405.  A 39  St,  1131.  Cited:  49  L.  D.  334. 

Of.  U If: Ho.  2 61S- sac- 18- 

datlol  OismJ' 50  C.  T*  'D'  S~  32  C*  C,s‘  17  : Tndinn 
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38  St.  997 ; Mar.  4,  1915:  G\  141 — An  Act  Making  appropriations 
for  the  legislative,  executives  and  judicial  expenses  of  the 
Government  for  tlio  lineal  year  ending  June  30,  1916,  and  for 
other  purposes. 

38  St.  1062*  Mar.  4,  1915;  0.  143— An  Act  Making  appropriations 
for  the  support  of  the  Army  for  the  fiscal  year  ending  June 
80,  1916, 

38  St  10S6 ; Mar,  4,  1915 ; C.  144— An  Act  Making  appropriations 
for  the  Department  of  Agriculture  for  the  fiscal  year  ending 
June  30,  1910. 

38  St  1138;  Mar.  4,  1915;  C.  147— An  Act  Making  appropriations 
to  supply  deficiencies  in  appropriations  for  the  fiscal  year 
1015  and  for  prior  years,  and  for  other  purposes.8 

38  St.  11SS  ; Mar.  4,  1910  ; C.  1G1— An  Act  To  authorize  the  laying 
out  and  opening  of  public  roads  on  the  Winnebago,  Omaha, 
Ponca,  and  Santee  Sioux  Indian  Reservations  in  Nebraska 
and  on  Indian  reservations  in  Montana.8 

38  St.  1189 ; Mar.  4,  1015 ; C,  162— An  Act  Authorizing  the  sale 
of  lands  in  Lyman  County,  South  Dakota.10 

38  St.  1192;  Mar.' 4,  1915;  C,  168— An  Act  To  provide  for  the 
payment  of  certain  moneys  to  school  districts  in  Oklahoma. 

38  St.  1219;  Mar.  4,  1910;  G,  1S9— An  Act  To  validate  certain 
homestead  entries.1' 

38  St.  1222;  Feb.  24,  1915;  J.  Res,  No.  7— Joint  Resolution  Au- 
thorizing the  Secretary  of  Commerce  to  postpone  the  sale 
of  fur-seal  skins  now  in  the  possession  of  the  Government 
until  such  time  as  in  his  discretion  he  may  deem  such  sale 
advisable.13  „ , _ , . . 

38  Rt.  1228;  Mar.  4,  1915;  J.  Res,  No.  16— Joint  Resolution  Mak- 
ing appropriations  for  current  and  contingent  expenses  of 
the  Bureau  of  Indian  Affairs,  for  fulfilling  treaty  stipula- 
tions with  various  Indian  tribes,  aud  for  other  purposes 
for  the  fiscal  year  ending  June  30,  191G.1* 

38  St.  1269 ; June  15,  1914  ; 0, 108— An  Act  Granting  pensions  and 
increase  of  pensions  to  certain  soldiers  and  sailors  of  the 
Regular  Army  and  Navy,  and  of  other  wars  than  the  Civil 
War,  and  certain  widows  and  dependent  relatives  of  such 
soldiers  and  sailors. 

38  St  1278 ; June  15,  1914 ; 0,  110— An  Act  Granting  pensions  and 
increase  of  pensions  to  certain  soldiers  and  sailors  of  the 
Regular  Army  and  Navy  aud  of  wars  other  than  the  Civil 
War,  and  to  certain  widows  and  dependent  relatives  of  such 
soldiers  and  sailors, 

38  St.  1279;  June  15, 1914;  G.  Ill— An  Act  Granting  pensions  and 
increase  of  pensions  to  certain  soldiers  and  sailors  of  the 
Regular  Army  and  Navy  and  of  wars  other  than  the  Civil 
War,  and  to  certain  widows  and  dependent  relatives  of 
such  soldiers  and  sailors. 

88  St,  1305 ; July  17,  1914 ; C.  166 — An  Act  To  carry  into  effect 
findings  of  the  Court  of  Claims  in  the  cases  of  Charles  A. 
Davidson  and  Charles  M.  Campbell 

38  St.  1308;  July  17,  1914;  O.  177— An  Act  For  the  relief  of 
Henry  La  Roque, 

38  St.  1311;  July  18,  1914;  C,  188— An  Act  For  the  relief  of 
George  W.  Cary. 

38  St.  1326;  July  21,  1914;  C.  194— An  Act  Granting  pensions 
and  increase  of  pensions  to  certain  soldiers  and  sailors  of 
the  Regular  Army  and  Navy,  and  certain  soldiers  and  sailors 
of  wars  other  than  the  Civil  War,  and  to  widows  of  such 
soldiers  and  sailors. 

38  St.  1337 ; July  21,  1914 ; C,  196— An  Act  Granting  pensions  and 
increase  of  pensions  to  certain  soldiers  and  sailors  of  the 
Regular  Army  and  Navy,  and  certain  soldiers  and  sailors 
of  wars  other  than  the  Civil  Wnr,  and  to  widows  of  such 
soldiers  and  sailors. 

38  St  1350 ; July  21,  1914  ; G,  l9S— An  Act  Granting  pensions  and 
increase  of  pensions  to  certain  soldiers  and  sailors  of  the 
Regular  Army  and  Navy,  and  certain  soldiers  and  sailors  of 
wars  other  than  the  Civil  War,  and  to  widows  of  such 
soldiers  and  sailors.  . _ ,. 

38  St  1374;  July  21,  1914;  G,  203— An  Act  Authorizing  the  dis- 
posal of  a ’ portion  of  the  Fort  Bidwell  Indian  School, 

California.  , . _ 

38  St  1375  * July  28,  1914 ; C.  214— An  Act  To  relinquish,  release, 
and  quitclaim  ail  right,  title,  and  interest  of  the  United 


« Bo.  11  St.  611  • 28  St.  853. 

» Cited:  Op.  Sol.,  M.  13344.  Oct.  9,  1924. 

w Sff.  25  St.  896.  

u Sg.  26  St.  91,  gee.  22  * 32  St.  03, 
is  8g,  38  St,  1089,  eec.  lG ; 38  St.  92. 

SfeftV'fc.  died:  Lane.  246  TX  S.  214;  Medawakaaton,  57 
X CIb,  *357  *,  U.  S.  v.  Seminole,  299  IT.  S-  417. 
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States  of  America  in  and  to  certain  lands  in  the  State  of 
Mississippi,15 

38  St.  1433;  Aug.  10,  1914;  C.  244 — An  Act  Granting  pensions 
and  increase  of  pensions  to  certain  soldiers  and  sailors  of 
the  Regular  Army  and  Navy,  and  certain  soldiers  and  sailors 
of  wars  other  than  the  Civil  War,  and  to  widows  of  such 
soldiers  and  sailors, 

38  St  1439 ; Aug.  10,  1914 ; C.  246— An  Act  Granting  pensions  and 
increase  of  pensions  to  certain  soldiers  and  sailors  of  the 
Regulur  Army  and  Navy,  and  certain  soldiers  and  sailors  of 
wars  other  than  the  Civil  War,  and  to  widows  of  such 
soldiers  and  sailors. 

38  St,  1443  ; Aug.  13,  1914 ; C.  248 — An  Act  Granting  pensions  and 
Increase  of  pensions  to  certain  soldiers  and  sailors  of  the 
Regular  Army  and  Navy,  and  of  wars  other  than  the  Civil 
War,  and  to  certain  widows  and  dependent  relatives  of  such 
soldiers  and  sailors, 

38  St.  1444;  Aug,  13,  1914;  C.  249 — An  Act  Granting  pensions 
and  increase  of  pensions  to  certain  soldiers  and  sailors  of 
the  Regular  Army  and  Navy,  and  of  wars  other  than  the 
Civil  War,  and  to  certain  widows  and  dependent  relatives 
of  such  soldiers  and  sailors. 

38  Rt.  1446;  Aug.  13,  1914;  C,  250— An  Act  Granting  pensions 
and  increase  of  pensions  to  certain  soldiers  and  sailors  of 
the  Regular  Army  and  Navy,  and  of  wars  other  than  the 
Civil  War,  and  to  certain  widows  and  dependent  relatives 
of  such  soldiers  and  sailors. 

38  St  1447;  Aug-  13,  1914;  G.  251 — An  Act  Granting  pensions 
and  increase  of  pensions  to  certain  soldiers  and  sailors  of 
the  Regular  Army  and  Navy  and  of  wars  other  than  the 
Civil  War,  and  to  certain  widows  and  dependent  relatives 
of  such  soldiers  and  sailors. 

38  St.  1452;  Aug.  22,  1914;  C.  272— An  Act  For  the  relief  of  May 
Stanley,  „ A1_  M 

38  St.  1455;  Aug.  22,  1914;  C.  2S0— An  Act  For  the  relief  of 
E_  F,  Anderson. 

38  St,  1459;  Oct.  17,  1914;  C.  326— An  Act  For  the  relief  of 
Benjamin  A.  Sanders. 

38  St.  1471;  Jan.  7,  1915;  0,  6— An  Act  To  reimburse  Edward 
B.  Kelley  for  moneys  expended  while  superintendent  of  the 
Rosebud  Indian  Agency  in  South  Dakota, 

38  St,  1478;  Feb.  25,  1915;  C,  61— An  Act  Confirming  patents 
heretofi'  issued  to  certain  Indians  in  the  Slate  of  Wash- 
ingtm;  _ _ . t 

38  St. '1547;  Mar,  3,  1915;  C.  129— An  Act  To  provide  for  the 
payment  of  the  claim  of  J O.  Modisette  for  services  per- 
formed for  the  Chickasaw  Indians  of  Oklahoma. 

98  St-  1569;  Mar.  4,  1915;  C.  194— An  Act  Granting  pensions  and 
increase  of  pensions  to  certain  soldiers  and  sailors  of  the 
Regular  Army  and  Navy  and  of  wars  other  than  the  Civil 
War,  and  to  certain  widows  and  dependent  relatives  of 
such  soldiers  and  sailors. 

38  St.  1593*  Mar.  4,  1915;  C.  221— An  Act  To  award  the  medal 
of  honor  to  Major  John  O.  Skinner,  surgeon,  United  States 

Army,  retired.  „ _ , 

38  St.  1504 ; Mar.  4,  1915 ; C.  223— An  Act  Granting  pensions  and 
increase  of  pensions  to  certain  soldiers  and  sailors  of  the 
Regular  Army  and  Navy  and  certain  soldiers^  and  sailors  of 
wars  other  than  the  Civil  War,  and  to  widows  of  such 
soldiers  and  sailors. 

39  3TAT. 


89  Bt.  14;  Feb.  28,  1916;  G.  37— An  Act  Making  appropriations 
to  supply  further  urgent  deficiencies  in  appropriations  for 
the  fiscal  year  ending  June  30,  1916,  and  prior  years,  and 

for  other  purposes.10  _ , 

39  St  47;  Apr.  11,  1916;  C.  63— An  Act  Conferring  auiisdiction 
on  the  Court  of  Claims  to  hear,  determine,  and  render  judg- 
ment in  claims  of  the  Sisseton  and  Wahpeton  bands  of 
Sioux  Indians  against  the  United  States,  t . - 

39  St.  48 ; Apr.  11, 1916  ; G.  65— An  Act  To  amend  nn  Act  entitled 
!‘An  Act  for  the  relief  of  Indians  occupying  railroad  lands 
in  Arizona,  New  Mexico,  or  Califomia#,,  approved  March  4, 
ISIS'18 

39  St  68  - May  10,  1916;  C.  117— An  Act  Mating  appropriations 
fnr  the  legislative,  executive,  and  judicial  expenses  of  the 


« Bg.  7 Bt.  333, 

IfSlief:  Bimihll  V.  S.  424 j Otneton , 58  C.  CM.  302. 

™ Ag  37  St.  1007,  e.  153.  A.  41  St.  3,  42  Bt.  UM4,  *3  er.  op, 
It.  29B. 
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Government  for  the  fiscal  year  ending  June  30,  1917,  ami 
for  oilier  purposes.18 

3D  Si.  123;  May  lsf  1910-  C.  125 — An  Act  Making  appropriations 
for  the  current  and  contingent  expenses  of.  the  Bureau  of 
Indian  Affairs,  for  fulfilling  treaty  stipulations  with  vari- 
ous Indian  tribes,  and  for  other  jiur poses,  for  the  fiscal  year 
ending  June  30,  131 T”  Sec.  1—25  U.  S,  C.  245,  252  ; 25 
U,  S,  C-  93;  41  Tj.  S,  0.  6;  25  U.  S.  C.  378;  25  U.  S.  0.  121, 
304 ; 25  U,  S.  O.  95 ; 25  Us  S.  G,  123  ; Sec,  27—25  U.  S.  C.  142. 

USGA  Historical  note, 

59  St.  237;  June  2G,  1916;  C,  174— An  Act  To  provide  for  the 
construction  of  a bridge  across  the  Salt  Fork  of  the  Ar- 
kansas River,  near  White  Eagle  Agency,  in  the  Ponca  Indian 
Reservation,  Oklahoma. 

39  St,  202;  July  1,  1916;  €■  209— An  Act  Makin  g appropriations 
for  sundry  civil  expenses  of  the  Government  for  the  fiscal 
year  ending  June  30,  1917,  and  for  other  purposes.31  Sec?. 
1—10  U,  S,  C.  179. 

39  $f,  341;  July  3,  1916;  C.  213 — An  Act  Providing  for  patents 
to  homesteads  on  the  ceded  portion  of  the  Wind  River 
Reservation  in  Wyoming.33 

39  St.  353 ; July  8,  1916;  C,  230-— An  Act  To  reimburse  certain 
Indians  for  labor  done  in  building  a school  house  at  Queefs 
River,  Quininult  Indian  Reservation,  in  the  State  of 
Washington. 

39  St.  386;  July  17,  1916;  C,  248--An  Act  To  amend  section 
ninety-nine  of  the  Aci  to  codify,  revise,  and  amend  the  laws 
relating  to  the  Judiciary.*  28  U-  S.  C.  180. 

39  St.  445;  Aug,  9,  1916;  C-  304 — An  Act  To  provide  for  the  sale 
of  certain  Indian  lands  in  Oklahoma,  and  for  other 
purposes.34 

39  St.  504;  Aug,  11,  1010;  G,  315—An  Act  Authorising  the  ad- 
justment of  rights  of  settlers  on  a part  of  the  Navajo  Indian 
Reservation  in  the  State  of  Arizona/* 

39  St-  509;  Aug,  11,  1916;  G.  320 — An  Act  Allthorizi  ng  the  Sec- 
retary of  the  Interior  to  make  payments  to  certain  Indians 
of  the  Rosebud  Sioux  Reservation,  in  the  State  of  South 
Dakota,  who  were  enrolled  and  allotted  under  decisions  of 
the  United  States  district  and  circuit  courts  for  the  district 
of  South  Dakota. 

39  St.  519;  Aug,  21,  1910;  C,  363 — -An  Act  To  authorize  the  Sec- 
retary of  the  Interior  to  lease,  for  production  of  oil  ml 
gas,  coded  lands  of  the  Shoshone  or  Wind  River  Indian 
Reservation  in  the  State  of  Wyoming.30 
39  St.  521;  Aug,  21,  1916;  <1.  366— —An  Act  To  appropriate  money 
to  build  and  maintain  roads  on  the  Spokude  Indian 
Reservation. 

39  St.  524;  Aug.  21,  1916;  G.  369— An  Act  Authorizing  the  Sec= 
rotary  of  the  Interior  to  transfer  on  certain  conditions  the 
south  half  of  lot  14  of  the  southeast  quarter  of  section  21, 
township  107,  range  48,  Moody  County,  South  Dakota,  to 
the  city  of  Flandreaii,  to  he  used  as  a public  park  or 
playgrounds. 

30  St.  619;  Aug.  29,  1016;  C,  418 — An  Act  Making  appropriations 

i0  8.  39  St.  123.  Cited:  Cain,  2 Minn.  Ii,  Rev.  177  ; Letter  of  Comm’r 
to  Ind.  Agents,  Oct.  9,  1937. 

8g.  4 St.  442;  4 St,  732;  7 St.  46,  99,  213,  235  236  424-  11  St 
614.  730;  12  St,  220;  13  St.  290;  15  St.  022.  640.  052.  658  609  070  ; 
16  St.  720;  19  St.  254,  256;  21  St.  114;  22  St,  590;  24  St.  388  463* 
25  St.  642,  645:  20  St.  146,  1029  ; 27  St.  126.  612,  745  : *29  St  500 : 
82  St,  388;  33  St,  304,  595.  597.  1016,  1081;  34  St,  375  1050:  35  Hi' 
51,  144,  448.  558*  30  St.  273.  277,  455.  858,  1063,  1071;  37  St.  6?’ 
521.  522,  534,  072,  675.  034*  38  St.  77,  88,  89,  102,  103,  5&3,  584  591 
509,  602.  603.  604.  686;  39  St,  102.  Ag.  18  St  450  Hec  0 ' 34  Si 

1221  ; 35  St,  51  ; 36  St,  367,  861;  38  St.  584.  fig,  21  St  132,  sec  4 

fip.  45  St.  980,  K.  39  St,  969*  40  St.  2,  561;  41  St.  3 408  1225 ; 42 
St.  552,  1174,  1527;  43  St.  390.  1141;  44  St.  303  453  560  931*  45 
St.  159,  200,  883.  1562;  40  St,  1519,  Cited:  Brown,  30  Yale  L.  J.  307; 

8 L,  15,  Memo.  764  ; Op,  Sol.,  M.  6083,  Oct.  20,  1021  ; M.  6376  Nov  15 
1021*  Letter  of  Corain'r  to  Sen.  Snldnn  I\  Spencer,  Sent  5 1022:  On 
Sol.,  M.  11870.  May  31,  1024  : M.  10068,  Fob.  16,  1027;  Memo.  Sol  Off* 
Apr.  4,  1933  .Tune  12,  1033,  June  20,  1933  ; i :m tract,  June  3,  1935: 
Memo.  Sol, , Jan.  24.  1936,  Sept,  3,  1936;  Comp.  Hon ’a  Op.,  June  30* 
19*1 1 ; Memo,  Ind.  Off.,  July  S.  1937;  Memo,  Sol.  OIL,  June  6,  1938  j 
Memo,  Sol,,  Nov.  ll,  1989;  48  L.  D.  472;  51  L.  D.  613;  Chippewa  80 

C*  Chippewa.  307  U.  S.  1;  Coos  Bay,  87  C.  Cls.  143  ; doff.  257 

ted.  294;  Harris,  249  Fed,  41;  Medawnkuntou.  57  C.  Cla  357;  ilium* 
gntn,  305  U.  S,  382;  Morrison,  200  U,  S,  481;  Seheer,  48  F 2d  327* 

Sliostione.  82  C,  ClB.  23;  Stockbridge,  61  C,  Cls.  472;  Townsend,  265 

M9;  U.  v,  Algomn.  305  TT.  S.  415;  U,  S.  v.  Bowlins-  256  IT.  S. 
4841  U.  S v Luther,  260  Fed,  079;  U.  g.  v.  McGowan,  89  F 2d  201; 

U,  S,  v.  McGowan,  302  U.  JS.  535 ; IT.  S.  v_  One  Ford,  259  Fed.  645: 

U,  S,  v.  Semin  ole,  299  TJ.  g,  417  ; U.  S,  px  rei.  Besaw,  8 F.  2d  694: 

U.  S.  ox  rel,  Endriq,  30  F.  2tl  9SD ; Work,  18  F,  2d  820. 

^8(7,  35  St.  102;  36  St-  320, 

-Sg.  33  St.  1019. 

23  ^g,  36  St.  1121  ; 37  St,  60.  A.  44  St.  237. 

24  8g.  34  St.  80. 

24  Kg.  Ex,  Or,  Jan.  8,  1900. 

™Sg.  33  St.  1020.  8.  .45  St.  467;  46  St,  88.  1060. 


for  the  support  of  the  Army  for  the  fiscal  year  ending  June 
o0,  1917,  and  for  other  purposes. 

M9  St.  072;  Aug,  31,  1916:  (J.  424 — An  Act  To  amend  the  Act  of 
March  22,  1006,  entitled  “An  Act  to  authorize  the  sale  and 
disposition  of  surplus  or  unallotted  lands  of  the  diminished 
Colville  Indian  Reservation,  In  the  State  of  Washington,  ami 
for  other  purposes,”  37 

39  St,  673;  Aug.  31,  1910;  C 425— An  Act  To  amend  an  Act 
entitled  “An  Act  to  provide  for  the  payment  of  drainage 
assessments  on  Indian  lands  in  Oklahoma.”  33 

39  St,  739;  Sept,  7,  1916;  C,  452 — An  Act  To  amend  the  Act  of 
February  11,  1915  (3S  St,  807),  providing  for  the  opening 
of  the  Fort  Asshiiboine  Military  Reservation,30 

3D  St,  741;  Sept.  7,  11)16,*  O.  455 — An  Act  Providing  that  Indian 
schools  may  be  maintained  without  restrictions  as  to  annual 
rate  of  exjiemliturc  per  pupil.30 

39  St.  SOI;  Sept.  8,  1916;  C.  4U4 — An  Act  Making  appropriations 
to  supply  deficiencies  In  appropriations  for  the  fiscal  yen v 
ending  June  80,  1016,  and  prior  figeal  years,  and  for  other 
purposes.31 

80  St,  844;  Sept,  S,  1010;  G.  46S— An  Act  Making  appropriations 
for  the  preservation,  improvements,  mid  perpetual  care  of 
Huron  Cemetery,  a burial  place  of  the  Wyandotte  Indians, 
in  the  city  of  Kansas  City,  Kansas.® 

89  St.  $46;  Sept.  S,  1016:  (J.  472 — An  Act  To  authorize  the  Secre- 
tary of  the  Interior  to  Issue  a patent  in  fee  simple  to  the 
district  school  hoard  J mm  hared  112,  of  White  Earth  Village, 
Becker  County,  Minnesota,  for  a certain  tract:  of  land  upon 
payment  therefor  to  the  United  Stales  in  trust  for  the 
Chippewa  Indians  of  Minnesota. 

39  St.  SOD ; Dec.  30,  1916;  G.  10— An  Act  Providing  for  the  taxa- 
tion of  the  lands  of  the  Winnebago  Indians  and  the  Omaha 
Indians  in  tlu*  State  of  Nebraska, 

3D  St.  $66;  Jan,  11,  1917;  O,  12 — Joint  Resolution  Authorizing 
the  Secretary  of  the  Interior  to  extend  the  time  for  payment 
ot  the  deferred  installments  due  on  the  purchase  of  tracts 
of  the  surface  of  the  segregated  coal  and  asphalt  lands  of  the 
Choctaw  and  Chickasaw  Trilves  In  Oklahoma,43 

39  St,  867 ; Jan.  18,  1917 ; O,  16 — An  Act  Providing  for  the  con- 
tinuance of  the  Osage  Indian  School,  Oklahoma,  for  a period 
of  one  year  from  January  1,  1917. 34 

39  St.  870;  Jan,  25,  1917;  O.  21— An  Act  To  permit  the  Denison 
Coal  Company  to  relinquish  certain  lands  embraced  in  its 
Choctaw  and  Chickasaw  coal  lease  and  to  include  within 
said  lease  other  lands  within  the  segregated  coal  area,35 

39  St,  922 ; Kch.  17,  1917 ; G.  87=— An  Act  Providing  when  patents 
shall  Issue  to  the  purchaser  or  heirs  on  certain  lands  in  the 
State  of  Oregon.56 

39  St.  926 ; Feb.  20,  1917 ; C.  ICO — An  Act  To  construct  a bridge 
in  S’an  Juan  County,  State  of  New  Mexico.37 

39  St,  937;  Feb.  23,  1917;  C.  117— An  Act  Authorizing  a furl  her 
extension  of  time  to  purchasers  of  land  in  the  former  Chey- 
enne and  Arapahoe  Indian  Reservation,  Oklahoma,  within 
which  to  make  payment,38 

30  St,  944 ; Feb,  27,  1917 ; C.  183 — An  Act  To  authorize  agricul- 
tural entries  on  surplus  coal  lands  in  Indian  reservations. 
See.  1—3 0 U,  S.  o.  £6 : Sec.  2—30  U.  S.  G.  87 : Soc.  8—30 
U-  S.  G.  88 ; Sec,  4—30  U.  g.  G.  89. 

39  St.  909 ; Mar,  2,  1917 ; O.  146 — An  Act  Making  appropriations 
for  the  current  mid  contingent  expenses  of  the  Bureau  of 
Indian  Affairs,  for  fulfilling  treaty  stipulations  with  various 
Indian  tribes,  and  for  other  purposes,  for  the  fiscal  year  end- 
ing June  30,  101S,30  Sec.  1,  p,  970-=25  TJ.  S.  C.  247 ; See.  1, 


27  Ag.  34  St.  80,  gee,  7. 

28  Ag.  37  St.  194, 

24  St.  388.  Ag . 38  St.  809. 

3,LS.  40  St.  459. 

51  Kg.  25  St.  645,  sec.  7 ; 26  St.  853  : 35  St.  610. 
32  8.  41  St.  3. 

53  A g,  37  St.  07,  see.  5. 

**  Ait . 34  St,  539,  sec.  4, 

as  Ag.  36  St.  832,  gee.  2.  8g,  37  St.  G7. 

38  Bg,  23  St,  342  ; 32  St.  730, 

37  8.  40  St,  561  * 41  St.  1225  ; 48  St.  1185. 

* Sg.  36  St,  533. 


327.  1025,  lOi.O*  3o  St,  51;  3ii  St.  273,  277.  858,  85D,  1058. . 100.1 
37  St.  67,  513,  521,  522,  034;  38  St.  102,  583.  004;  39  St.  123,  128 
130,  131,  147j  154.  Ag.  26  St.  712,  soc.  34  ; 27  St.  55  ; 33  St  65  ; 3R  St 
88.  S.  40  St.  501;  41  St.  3,  408.  1225;  42  St.  1288,  1527*  43  St.  830. 
1141;  44  St.  4 53,  034.  1061  ; 45  St.  442;  49  St,  1106.  A.  47  St.  302 
Cited  73d  Con".  2d  Kegs.,  S.  Rent,  No,  417;  Op.  Sol.  M.S860,  Nov,  1, 
1922;  Memo.  Sol.  Off..  Apr.  4,  1033;  Op.  Sol.  M.27939,  Apr.  9,  1935  , 
M,  29697,  Apr,  8,  1037 ; Browning,  Q F.  2d  .801  ; Chippewa,  307  V.  S,  1 ; 
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p,  973—25  U.  S.  C-  293 ; 25  TJ.  S.  C-  321  (33  St,  65*  sec,  1*  2). 
See  25  U-  S'.  C.  465.  See.  17,  p,  083—25  U.  S,  C.  242  ; " Sec.  21, 
p.  9S& — 25  V.  S.  C,  2T8  <30  St.  79,  sec.  1). 

St.  0U4;  Mar.  2f  1917;  C.  14S— An  Act  Providing  additional 
time  for  the  payment  of  purchase  money  under  homestead 
entries  of  lands  within  the  former  Fort  Peck  Indian  Reser- 
vation, Montana.41  . , 

St.  1170;  Mar,  3*  1917;  C,  103— An  Act  Making  appropriations 
for  the  legislative,  executive,  and  judicial  expenses  of  the 
Government  for  the  fiscal  year  ending  June  30,  1918,  and  for 

other  purposes.  _ . 

St.  1131;  Mar.  3,  1917;  C.  107 — An  Act  To  authorize  the 
Legislature  of  Alaska  to  establish  and  maintain  schools,  and 
for  other  purposes,42  48  U,  8.  C.  17U. 

St  1131;  Mar,  3,  1917;  C.  168 — An  Act  To  amend  an  Aci 
entitled  "An  Act  to  provide  for  the  disposal  of  certain  lands 
in  the  Fort  Burthold  Indian  Reservation,  North  Dakota,'1 
approved  August  8,  IDId,4* 

St.  Mar.  4,  1917;  C.  1B1 — An  Act  For  the  restoration  of 

annuities  to  the  Medawakantou  and  Walipakoota  (Santee) 
Sioux  Indians,  declared  forfeited  by  the  Act  of  February  16, 
1S63.44 

St.  1199;  Mur.  4,  1017;  C.  ISO— An  Act  To  pension  the  survivors 
of  certain  Indian  wars  from  January  1,  1 8. TO,  to  January, 
1891,  inclusive,  and  for  other  purposes.45  Sec.  1 — 3S  U,  S.  C 
375  : Sec.  2—38  V.  K.  O.  376. 

St.  1243;  Apr.  14, 1910;  O.  70— An  Act  For  the  relief  of  Warren 
ID.  Day. 

S’t.  12U2;  Apr  28,  1010;  C.  100 — An  Act  For  the  relief  of  Ellis 
P.  Gmlon,  administrator  of  the  estate  of  H.  B.  Garton, 
decea  seek 

St-  1299 ; June  22,  1010;  C.  172 — An  Act  For  relief  of 
Mrs.  George  A,  Miller. 

St.  1301;  June  28,  1916;  0.  190— An  Act  Validating  certain 
applications  for  and  entries  of  public  lands.40 
SL  1355;  Aug.  11,  1916;  G,  336— An  Act  For  the  relief  of 
Doctor  ID.  E.  Johnson. 

St,  1358;  Aug.  16,  1916;  C.  347 — An  Act  For  the  relief  of 
Thomas  F.  Sorkilmo. 

St.  1358;  Aug,  18,  1916;  G.  351— An  Act  Granting  pensions 
and  increase  of  pensions  to  certain  soldiers  and  sailors  of 
the  Regular  Army  and  Navy  and  of  wars  other  than  the 
Civil  War,  and  to  certain  widows  and  dependent  relatives 
of  such  soldiers  ami  sailors. 

St.  3366  ; Aug.  18,  1910 ; O.  354— An  Act  Granting  pensions  and 
Increase  of  pensions  to  certain  soldiers  and  sailors  of  the 
Regular  Army  and  Navy,  and  certain  soldiers  and  sailors 
of  wars  other  than  the  Civil  War  and  to  widows  of  such 
soldiers  and  sailors, 

St.  1369;  Aug.  18,  1916;  0,  355 — An  Act  Granting  pensions 
and  increase  of  pensions  to  certain  soldiers  and  sailors  of 
the  Regular  Army  and  Navy,  and  certain  soldiers  and  sailors 
of  wars  other  than  the  Civil  War,  and  to  widows  of  such 
soldiers  and  sailors. 

Bi.  1373  ; Aug.  18,  1916 ; C.  356 — An  Act  Granting  pensions 
and  increase  of  pensions  to  certain  soldiers  and  sailors  of 
the  Regular  Army  and  Navy  and  certain  soldiers  and  sailors 
of  wars  other  than  the  Civil  War,  and  to  widows  of  such 
soldiers  and  sailors. 

St.  1382;  Aug.  19,  1916;  O.  358— Ail  Act  Granting  pensions 
and  increase  of  pensions  to  certain  soldiers  and  sailors  of 
the  Regular  Army  and  Navy  and  to  pertain  soldiers  and 
sailors  of  wars  other  than  the  Civil  War,  and  to  widows 
of  such  soldiers  and  sailors. 

St.  1467;  Sept.  8,  1916;  O.  482— An  Act  For  the  relief  of 
Eva  M.  Bowman. 

Commercial,  281  Fed.  330;  Elnrn  7 F.  Sd  887  5 Ford,  20 10  Fed  657- 
Hnwlev.  in  F 2(1  621  ; Lucas,  15  F.  2d  32;  McCllntic..  283  Fed  i HI. 
Mednwnknnfon,  57  C,  Cla.  357  ; Morrison.  0 F 2d  811  ; Nelson,  IS  F 2d 
522  * One  Butek,  275  Fed.  800  ; Prosser,  265  ted  2;i2  \ Shawnee,  249  Fed. 
5H3  i St.  Marie,  24  F,  Supp.  2HT  ; Townsend  2U 5 Fed.  519  ; B-  b- v.  Bow im? 
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39 
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39 
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2d  235  ; IT.  s.  V.  One  Chevrolet.  41  F,  2d  7R2  ; T7.  S.  v.  One  Warn*  2*9 
KVd.  645  * D.  8.  v.  One  7-Pnsscnirer.  250  Fed.  641  ; U.  fi.  V.  O s age .2 o 1 TJ , S . 
1°8  ; TJ,  S.  v.  Seminole.  209  U.  S.  41T  ; U,  S.  ex  rel,  Kndrio,  30  F.  2d  080. 
A , 47  St.  302.  „ 

4i  8tj.  35  St  502  ; 38  St.  1952,  S.  41  St,  365, 

& Cited:  53  I.  D,  593. 

o So.  36  Rt.  455,  see.  1,  Aff . 38  St,  682-  sec.  3, 

4*  Sff.  7 St.  583;  10  St,  954;  12  Rt,  652;  15  St.  035.  S.  3D  St.  1608. 
Cited*  Merlnwnlcnnton.  57  C.  Cl«.  357  J 

u So.  T?  St.  5n9,  sec.  23  ; 27  St,  281  ; 37  St.  679,  A,  42  St.  834;  44  St, 
1361  ; 50  St.  780. 

4«  sg:  T2  St.  754  ; see.  2 ; 33  St.  1016, 


: C.  81 — An  Act  Confirming  patents 
certain  Indians  in  the  State  of 

C,  S2— An  Act  For  the  relief  of 

-An  Act  for  the  relief  of  Alma 


89  St.  1470;  Jan.  18,  1917;  C.  17— An  Act  For  the  relief  of 
William  H.  Woods, 

39  St,  1476;  Feb.  15,1917 
heretofore  issued  to 
Washington. 

39  St.  3477;  Feb,  15,  1917 
Ivy  L.  Morrill. 

39  St.  1477 ; Feb.  15,  1917 ; C. 

Provost. 

39  St.  1573 ; Mar,  3,  1017;  C.  177— An  Act  Granting  pensions 
and  increase  of  pensions  to  certain  soldiers  and  sailors 
of  the  Regular  Army  and  Navy,  and  certain  soldiers  and 
sailors  of  wars  other  than  the  Civil  War,  and  to  widows 
of  such  soldiers  rmd  sailors. 

30  St.  1080;  Mar.  3,  3017 ; O.  178— An  Act  Granting  pensions 
and  increase  of  pensions  to  certain  soldiers  and  sailors 
of  the  Regular  Army  and  Navy,  and  certain  soldiers  and 
sailors  of  wars  other  than  the  Civil  War,  and  to  widows 
of  such  soldiers  and  sailors. 

m St.  1588 ; Mar.  4,  1917 ; C.  197— An  Act  Granting  pensions 
and  increase  of  pensions  to  certain  soldiers  ami  sailors 
of  the  Regular  Army  and  Navy  and  of  wars  other  than 
the  Civil  War,  and  to  certain  widows  and  dependent  relatives 
of  such  soldiers  and  sailors, 

39  St,  1594;  Mar.  4,  1917;  C.  198 — All  Act  Granting  pensions 
and  increase  of  pensions  to  certain  soldiers  and  sailors 
of  the  Regular  Army  and  Navy  nml  of  wars  other  than 
the  Civil  War,  and  to  certain  widows  and  dependent  relatives 
of  such  soldiers  and  sailors. 

39  St.  3608;  Mar,  2,  3917;  Concurrent  Res. — Medawakantou  and 

Wahpakootn  Indian  Bill,17 

40  STAT. 

40  St.  2 ; Apr,  17,  1917 ; C.  3 — An  Act  Making  Appropriations  to 

supply  deficiencies  in  appropriations  for  the  fiscal  year 
ending  June  30,  1917,  and  prior  fiscal  years,  and  for  other 
purposes.48 

40  St.  40;  May  12,  1917;  C.  12— An  Act  Making  appropriations 
for  the  support  of  the  Army  for  the  fiscal  year  ending  June 
30,  3918,  ami  for  other  purposes. 

•10  St,  105;  June  12,  1917;  O.  27— An  Act  Making  appropriations 
for  sundry  civil  expenses  of  the  Government  for  the  fiscal 
year  ending  June  30,  3018,  and  fur  other  purposes.40  See.  1— 
43  U,  S.  C,  399,  415;  3C  U,  8,  C,  179;  48  U,  8.  C,  49, 

40  St.  345 ; Oct.  6,  1917 ; C,  79— Ail  Act  Making  appropriation* 
to  supply  urgent  deficiencies  in  appropriations  for  the  fiscal 
year  ending  June  30,  1918,  nml  prior  fiscal  years,  on  account 
of  war  expenses,  and  for  other  purposes.®0  See.  1—20 

u.  a c,  is. 

40  St.  433;  Feb.  8,  1918;  C,  12 — An  Act  Providing  for  the  sale 
of  the  coal  and  asphalt  deposits  in  the  segregated  mineral 
land  in  the  Choctaw  nml  Chickasaw  Nations,  Oklahoma.® 

40  St.  449;  Mar.  11,  3938;  O.  21 — Joint  Resolution  Providing 
additional  time  for  the  payment  of  purchase  money  under 
homestead  entries  within  tlic  former  Colville  Indian  Resor= 
vation,  Washington,63 

10  St.  459;  Mar.  28,  1918;  G.  2.8— Ah  Act  Making  appropria- 
tions to  supply  urgent  deficiencies  In  appropriations  for  the 
fiscal  year  ending  June  30,  1938,  and  prior  fiscal  years,  on 
account  of  war  expenses,  find  for  other  purposes,5* 

40  St.  561;  May  25,  3918;  C.  86— An  Act  Making  appropriations 
for  the  current  and  contingent  expenses  of  the  Bureau  of 
Indian  Affairs,  for  fulfilling  treaty  stipulations  with  various 
Indian  tribes,  and  for  other  purposes,  for  the  fiscal  year 
ending  June  30,  1919.84  Sec.  3,  p.  5153 — ~2u  TJ,  S.  O.  244. 3 Sec. 


« An.  39  St.  1196.  „ 

**  So  11  Rt.  611  ; 26  St,  353  ; 39  St.  159 

*0  Sri  35  St  i09  * 30  St.  320  ; 3P  St.  Gl  I 39  St.  903. 

c«  so  2n  Rt.  Rr.n:  _ _ _ . 

M Sfj  32  St.  653;  35  St.  805:  37  St.  6*.  -hi.  Sf 

1KR5;  ■ 41  S*.  3.  1107  ; 40  Rt,  788;  47  St,.  HB 


. ...  ....  .37.  8.  40  St. 

Cited • m On.  A.  G,  259; 


30  OD  ~G  ^7'1-  i ’f/p.Mnino,'  227  : Memo,  Sol..  Dec.  it,  1018;  Op. 

7310  Apr,  5 1922.  M,  7310,  Mny  28,  1924  ; V,  S.  ex  rel. 
MrAlestcr.  277  Fed.  573 

os  Sa.  St.  RO.  A.  41  St.  53;». 

SoJ  J ' V SI  48  <>;'!.  213,  235.  230,  425:  11  St,  014,  730;  15 

Rt.  022;  040,052 .Vio;.-  00?,.  073,  070  : 10  : 10  W.  M Bt 


97  gf  p.7  51 R.  521.  522.  08*  ; rfK  nr.  lu^s,  A,  ■ .,U*U 

144  147  151  ' 154.  158  920.969  9S1  982  983,  9R8>  Aff.  ?0  St  658 : 
34  St  539  1413*  35  St  400;  37  St.  R8.  675:  39  St.  180.  350.  A,  41 
St,  I?’  Rp.47  St,’ 421 ; 48  St,  39G  ; 52  St.  1007,  8,  41  St.  2,  3,  I6,if  408, 


O B5 — 42- 
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40  St,  561-40  St.  1562 


1,  p.  065—25  U,  S,  C,  57  (38  St.  584,  sec.  I).55  See.  1,  n. 
564—25  U.  S.  €.  297.  See.  1,  p.  565—25  V.  S-  C.  49  " See.  2, 
p.  570—25  U.  S.  C.  211.  Also  see  25  U.  S.  C.  467.  See.  17, 
p.  5TS— 25  U.  S.  C.  58  (30  St.  90,  sec.  1;  37  St.  SS,  sec.  10; 
021,  see.  1).“  See.  28,  p.  591— 20  U.  S.  C.  162." 

40  St.  592 ; M ny  31,  1918 ; C,  SS — An  Act  To  Authorize  the  estub- 
llslmient  of  a towu  site  on  the  Fort  Hall  Indian  Reservation, 
Idaho. 

•40  St,  504’  June  4,  1018;  C.  92— An  Act  Making  appropriations 
to  supply  additional  urgent  deficiencies  in  appropriations 
for  the  fiscal  year  ending  June  30,  1918,  on  account  of  war 
expenses  and  for  other  purposes. 

40  St  600;  June  14,  1916;  O,  lQT-^An  Act  To  provide  for  deter- 
mination of  heirship  in  cases  of  deceased  members  of  the 
Cherokee,  Chickasaw,  Choctaw,  Creek,  and  Seminole  Tribes 
of  Indians  in  Oklahoma,  conferring  jurisdiction  upon  dis- 
trict courts  to  partition  lands  belonging  to  full-blood  heirs 
of  allottees  of  the  Five  Civilized  Tribes,  and  for  other 
purposes,*’  See,  1—25  U,  d,  C,  375.  Sec.  2—25  U.  S.  C.  355. 

40  ist,  616;  June  27,  1916;  G,  106 — =An  Act  To  authorize  the  Sec- 
retary of  the  Interior  to  issue  a deed  to  Q,  H,  Beckwith  for 
certain  land  within  the  Flathead  Indian  Reservation.  Mon- 
tana. 

40  St  034;  July  1,  1918;  C.  113— An  Act  Making  appropriations 
for  sundry  civil  expenses  of  the  Government  for  the  fiscal 
year  ending  June  30,  1919,  and  for  other  purposes.'51  Sec. 
1—16  U,  S,  C,  451 ; 16  U,  S,  C,  34 ; 24  U,  S,  C.  10  ; 31  U,  S,  C. 
662. 

40  St  7u7 ; July  3,  1018;  C,  130— An  Act  Making  appropriations 
for  the  legislative,  executive,  and  judicial  expenses  of  the 
Government  for  the  fiscal  year  ending  June  30,  1919  and 
for  other  purposes. 

40  St.  821 ; July  8,  1018 ; O.  139 — An  Act  Making  appropriations 
to  supply  deficiencies  in  appropriations  for  the  fiscal  year 
ending  June  30,  1918,  and  prior  fiscal  years,  on  account  of 
war  expenses,  and  for  other  purposes.'13 

40  St.  645;  July  9,  1918;  C.  143-^An  Act  Making  appropriations 
for  the  support  of  the  Army  for  the  fiscal  year  ending  June 
30,  1919.  10  U.  S.  O,  721 ; 10  U.  S,  C.  754 ; 40  U.  S C 37 

40  St.  017;  July  25,  1918;  C.  101— An  Act  To  validate  certain 
public-land  entries.® 

40  St.  958 ; Sept.  13,  1918 ; C.  171=An  Act  Authorizing  the  State 
of  Montana  to  select  other  lands  in  lieu  of  lauds  in  section 
16,  township  2 north,  range  30  east,  within  the  limits  of  the 
Huntley  irrigation  project  and  the  ceded  portion  of  Crow 
Indian  Reservation  In  said  State.64 

40  St,  1020 ; Nov,  4,  1918;  C.  201-=-An  Act  Making  appropri- 
ations to  supply  deficiencies  In  appropriations  for  the  fiscal 
year  ending  June  80,  1919,  and  prior  fiscal  years,  on  ac- 
count of  war  expenses,  and  for  other  purposes. 

40  6t-  1053;  Jan,  7,  1919;  C,  C — An  Act  To  authorize  the  sale 
or  certain  lands  to  school  district  numbered  28,  of  Missoula 
County,  Montana, 

40  St,  1055 ; Feb.  4,  1919 ; C,  13 — An  Act  For  the  sale  of  isolated 
tracts  of  the  public  domain  in  Minnesota,®5  43  u,  S,  c! 


029,  1225;  42  St,  652,  1174,  12S8.  1627;  43  St  246  390  H4i  - a a 
ft.  453,  034 ; 45  St.  15^  200,  883,15^  ; 40  St.  lW-  4*/  it 

91,  421  820,  1753,  1755;  48  St.  362;  49  St,  170,  1757  ’ Cited*  3(1  Od 

fno?’  p?;  Pi*%  S9j-  M,  14233,  Apr.  24,  1025;  Memo.  Iiid,  Off.  Apr  21 “ 
I Op,  Att’y  Gen  Oct.  5,  1929;  Memo.  Sol,  Off.,  Nov.  5,  193?  Apr 
4 1033;  Memo.  Sol.,  Feb,  8,  1035;  Memo.  Sol,  Off  Aue  20  ’ 

Op,  So]  M,  28231,  Mur,  12,  1936,  M,  27878,  May  20  1936  - Metno  Sol  ' 
May  25,  1036;  Op.  Sol.,  M,  28*0,  May  27.  1036 ; Letter  of  "comm’r 
to  Inti.  Agents,  Oct,  9,  1937 ; Memo.  Sol,  Off  Nov  a if)37  - On  Sul 
29620.  Jan.  14,  1938  ; Brown,  265  Fed  623  f Chippewiv  80  o’  C?i' 
410;  Chippewa.  307  U.  S.  1 ; Siam,  7 F.  2d  887  ; Kennedy  'Hlfi  U S 

344 ; _McGlintic,  283  Fed.  781;  MeMurray.  62  C.  Cls  "4bffT  Morri' 

6 9.  2d  809;  Morrison,  6 F.  2d  811  ■ D.  S.  v.  iigoma  305  U S 
UU-8Sc,V«fi  ! b-  v-  Soinfnole,  88  ft  I 

M JS.  43  St.  1147, 

" R,  47  St.  421. 

45  St.  1307. 

mo  ^9  i 1 2,  Provisions  similar  to  those  of  former  sec 

162  are  now  contained  in  sec,  162a  of  tit,  25.  e sc  - ■ 

™ Cited;  4 I#, ,B.  Memo,  63;  Memo.  Sol.,  Sept.  15  1934  Soot  21  1935  ■ 
M M?'KnlX  SB  F.  Supp.  167  s In  ’ 

F 2d  74b;  Ribem  ea  p.  2d  874:  McDou«'«1’  27 $ i Pitman.  04 

11  ft.  it: 36  st-  328  38  st- C04- 

«l£  11  Ik  79b36  St-M3- 

65  Sg.  9 St.  51  ; 37  st,  77. 


40  St.  117d;  Feb.  26,  1919;  C,  44— An  Act  To  establish  the  Grand 
Canyon  National  Park  in  the  State  of  Arizona.6'3 *  Sec  1— 
16  Ik  S.  C,  221 ; Sec.  3- — 16  U,  S.  C.  223. 

40  St.  1203;  Feb,  28,  1919;  C.  71 — An  Act  To  provide  for  stock- 
watering  privileges  on  certain  unallotted  lands  on  the  Flat- 
head Indian  Reservation,  Montaua.57 * 
40  St,  1204;  Feb.  28,  1919;  C.  72— An  Act  For  the  relief  of 
settlers  on  certain  railroad  lands  in  Montana. 

40  St.  1206 1 Feb.  28,  1919 ; O.  76 — An  Act  Granting  to  the  city 
of  ban  Diego  certain  lands  in  the  Cleveland  National  Forest 
and  the  Capitan  Grande  Indian  Reservation  for  dam  and 
reservoir  purposes  for  the  conservation  of  water*  and  for 
other  purposes. 

40  St,  1213;  Mar, 1*  1919;  C.  86— An  Act  Making  appropriations 
for  the  legislative,  executive,  and  judicial  expenses  of  the 
Government  for  the  fiscal  year  ending  June  30,  1920  and 
for  other  purposes.0” 

40  St,  1291 ; Mar,  3,  1919;  O.  07— Au  Act  To  provide  for  the  four- 
teenth and  subsequent  decennial  censuses.716 

40  oh  1316,  Mar.  3,  1910;  O,  103-^-Aii  Act  Conferring  jurisdiction 
upon  the  Court  of  Claims  to  hear,  consider,  and  determine 
certain  claims  of  the  Cherokee  Nation  against  the  United 
feta  tea, 

40  St,  1318 ; Mar,  3,  1919 ; C,  !0(r— An  Act  To  authorize  the  con- 
testing and  cancellation  of  certain  homestead  entries,  and  for 
other  purposes, 3 

40  St  1320;  Mar,  3,  1919;  C,  110—An  Act  Authorizing  the  sale 

an  la  Dakota  for  cemetery  purposes, 

40  St.  1321 ; Mar.  3, 1919 ; C.  113—Au  Act  To  validate  and  confirm 
certain  erroneously  allowed  entries  in  the  State  of  Minne- 
sota,73 43  U.  S,  O.  1028, 

40  St.  I486;  July  3,  1018;  C,  132 — All  Act  Granting  pensions  and 
increase  of  pensions  to  certain  soldiers  and  sailors  of  the 
Regular  Army  and  Navy,  and  certain  soldiers  and  sailors  of 
wars  other  than  the  Civil  War,  and  to  widows  of  such 
soldiers  and  sailors. 

40  8t.  1478;  July  3,  1018 ; O,  136— An  Act  Granting  pensions 
ami  increase  of  pensions  to  certain  soldiers  and  sailors  of 
the  Regular  Army  and  Navy,  and  certain  soldiers  and  sailors 
of  wars  other  than  the  Civil  War,  and  to  widows  of  such 
soldiers,  and  sailors, 

40  ht,  1484 ; July  11,  1918 ; O,  146-  -An  Act  Granting  pensions 
and  increase  of  pensions  to  certain  soldiers  and  sailors  of 
^e-,E«fUlar  Artny  aDd  Navy  lllld  of  Wars  other  than  the 
Civil  War,  and  to  certain  widows  and  dependent  relatives  of 
such  soldiers  and  sailors. 

40  St,  1486;  July  11,  1918;  O,  147— An  Act  Granting  pensions  and 
increase  of  pensions  to  certain  soldiers  and  sailors  of  the 
Regular  Army  and  Navy  and  of  wars  other  than  the  Civil 
v\  ar,  and  to  certain  widows  and  dependent  relatives  of  such 
soldiers  and  sailors. 

40  St,  1489  * July  11,  1918;  C»  14S— - An  Act  Granting  pensions  and 
increase  of  pensions  to  certain  soldiers  and  sailors'  of  the 
Regular  Army  and  Navy  and  of  wars  other  than  the  Civil 
War,  and  to  certain  widows  and  dependent  relatives  of  such 
soldiers  and  sailors, 

40  St  1581;  Mar,  3,  1919;  C.  120— An  Act  granting  pensions  and 
increase  of  pensions  to  certain  soldiers  ami  sailors  of  the 
Regular  Army  and  Navy,  and  certain  soldiers  and  sailors 
of  wars  other  than  the  Civil  War,  and  to  widows  of  such 
soldiers  and  sailors, 

40  St,  1536;  Mar.  3,  1919;  C.  121— An  Act  Granting  pensions  and 
increase  of  pensions  to  certain  soldiers  am)  sailors  of  the 
Regular  Army  and  Navy  and  of  wars  oilier  chan  the  Civil 
War,  and  to  certain  widows  and  dependent  relatives  of  such 
soldiers  and  sailors. 

40  Bt,  1538;  Mar,  4,  1919;  C,  126— -An  At  Validating  certain 
applications  for  and  entries  of  public  lands,  and  for  other 
purposes. 

40  Bt,  1562;  Mar.  4,  1919;  C.  180— An  Act  Granting  pensions  and 
Increase  of  pensions  to  certain  soldiers  and  sailors  of  the 
Regular  Army  and  Navy,  and  certain  soldiers  and  sailors 
of  wars  other  than  the  Civil  War,  and  to  widows  of  such 
soldiers  and  sailors. 
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M So,  Es,  Or,  Mar.  31,  1882. 

07  Ag.  33  St  302  ; 34  St.  355  ; 35  St.  448.  705  * 36  St  297 

36  St.  1, 

So.  27  St,  640,  sec-  10,  Cited:  Cherokee  270  U.  3 47Q 

•Si  II  it  642’ ;5|s  stalls!  °D’  So1”  M-'™02-  mi-  1(>:  1922- 
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40  St.  1581;  June  4,  1917;  Concurrent  Res. — Statute  of  Sequoyah. 
40  St,  1585;  Jnn,  24,  1918;  Concurrent  Res—  Choctaw  and  Chick- 
asaw Lands/4 

41  ST  AT. 


41  St.  3;  June  30,  1019;  G.  4— An  Act  Making  appropriations  for 
the  current  and  contingent  expenses  of  the  Bureau  of  Indian 
Affairs i for  fulfilling  treaty  stipulations  with  various  Indian 
tribes  and  for  other  purposes,  for  tile  fiscal  year  ending 
June  30,  1G20/B  Sec.  1,  p.  4—25  U,  S.  C.  244  (40  St-  503, 
see.  1)/*  Sec.  1,  p.  6—25  U.  S,  C.  296  (43  St.  UsS)/*  Soc, 
1,  p,  9—25  U,  S.  C-  163,  Sec,  17,  p.  20—25  U.  S.  C.  125.  See- 
18,  p.  21 — See  Historical  Note  25  U,  S,  G.  375,  Sec,  20,  p, 
31—25  U.  S,  G,  SOD  (41  St,  1231  sec,  1)2*  Sec,  27,  p.  34 — 13 
U,  S,  C,  IDO, 

41  St,  35;  July  11,  1010;  C,  6— An  Act  Making  appropriations  to 
supply  deficiencies  in  appropriations  for  the  fiscal  year  end- 
ing June  30,  1919,  and  prior  fiscal  years,  and  for  other 
purposes,70 

41  St,  104  ; July  llf  1019;  O,  8— An  Act  Slaking  appropriations  for 
the  support  of  the  Army  for  the  fiscal  year  ending  June  30, 
1920,  and  for  other  purposes. 

41  St,  163;  July  ID*  1010;  C.  24— An  Act  Making  appropriations 
fur  sundry  civil  expenses  of  the  Government  for  the  fiscal 
year  ending  June  30,  3920,  and  for  other  purposes.-0 

il  St,  327;  Nov,  4,  1910;  C,  93— An  Act  Making  appropriations 
to  supply  deficiencies  in  appropriations  for  the  fiscal  year 
ending  June  30,  1920,  and  prior  fiscal  years,  and  for  other 
purposes. 

41  St,  349;  Nov,  6,  1919;  C,  91 — An  Act  Authorizing  the  Commis- 
sioner of  Indian  Affairs  to  transfer  fractional  block  6,  of 
Naylor's  addition,  Forest  Grove,  Oregon,  to  the  United  States 
of  America , for  the  use  of  the  Bureau  of  Entomology,  Do- 
pui’tmmit  of  Agriculture, 

41  St.  350 ; Nov.  0,  1910;  G,  95— An  Act  Granting  citizenship  to 
certain  Indians/1  S U,  S,  G.  3. 

41  St.  355 ; Nov.  18*  1919 ; C.  109 — An  Act  Authorizing  the  sale  of 
inherited  and  unpurtlUoiied  allotments  for  town-site  pur- 
poses in  the  Quapaw  Agency,  Oklahoma* 

41  St.  305;  Dee.  11,  1019;  C.  4— An  Act  Providing  additional  time 
for  the  payment  of  purchase  money  under  homestead  en- 
tries of  lands  within  the  former  Fort  Peek  Indian  Reserva- 
tion, Montana/3 

41  St,  404;  Feb.  11,  1920;  C,  68 — An  Act  To  confer  on  the 
Court  of  Claims  jurisdiction  to  determine  the  respective 
rights  of  and  differences  between  the  Foil  Berthold  Indians 
and  the  Government  of  the  United  States.*3 

41  St.  408;  Feb,  14,  1920;  O*  75— An  Act  Making  appropriations 
for  the  current  and  contingent  expenses  of  the  Bureau  of 


4V4J:  7 St.  40,  90,  213,  235,  230,  425;  11  St.  614.  730; 
1H  St  563  - 15  St.  022,  040,  652.  658,  609,  073,  070  ■ 10  St,  720 ; 
10  Si  254  250;  24  St  388-  25  St,  645;  26  St,  1020  ; 2?  St,  130. 
■>GO  506  644;  28  St.  2S6.  330*  29  St,  006;  30  St.  1151  * 33  St.  1010, 

\,.7  r-M  md*  . on  o*.  noh  n?7  ,uo  er.e  mart  in?1 


r.5r  592  i213.  An.  40  St.  579,  Rg,  34  St,  1015,  1635,  A.  41  St.  1225; 
43  St  958*  44  St.  922.  Rn,  48  St,  306,  8.  41  St.  163,  408.  1225, 

1631*  42  St  052/  994.  1174.  1288,  1710;  43  St.  111.  246,  252,  890. 
795  1141  ; 44  St*  453.  934  ; 45  St.  159.  200,  290,  380.  883,  1562  * 40  St 
07a  279  1115;  47  St.  91.  1609,  1753,  1755.  Cited:  Brown,  39  Ynle 

L It  307/  Op  Sol..’  M.  8860,  Nov.  1.  1922,  A,  2592,  Fob.  12,  1924. 
M 12498  June  6,  1924;  M.  14233,  Apr.  24,  1925;  Memo,  Ind.  Off.. 
April  21,  1927  ; Memo.  Sol.  Off.,  Aug.  22.  1932*  Report  oil  Status  of 
Pueblo  of  rojonpue,  Nov,  3.  1932 ; Memo.  Sol.  Off,,  Apr  4 10«j3, 

Aue  20  1935;  Memo.  Boh,  Mar.  12,  1936;  Op.  Sol.,  M,  2 (87S.  Mny  20, 

in 30  * M 28614,  Oet.  1,  1036;  Memo,  Sol,  Off,.  Oct,  22,  1930;  Memo. 
Sol,,  Ian,  12,  lilsT;  Op,  Sol,  M.  28232.  June  2.  1037:  Memo.  Sol, 
Off.,  ” ' " “ " ’ ” 

4 2 

801;  Bucbk’niihi^io  F.  2d  496;*  Cherokee^  270  IT,  S,  470;  Chipncwa , 
fin  & Ols  410;  Chippewa,  307  II.  S.  1;  Edwards,  5 F.  2il  17*  Ex  p. 
Peru.  09  F.  2d  28;  Flack,  291  Fed.  376*  Ilodaea.  35  F,  2d  594  ; Hedges, 
30  F.  2d  330;  LiIciib,  15  F.  2fl  32;  McMillan,  27  F,  2(1  94;  Morns, 
19  F,  2d  131  : Morrison.  6 F.  2d  811  ; Nelson.  18  F.  2cl  522  ; Perry.  18  V. 
2d  477;  Renfro,  15  F 2d  991;  Reynold*.  IS  F,  2d  762;  Sharpe,  10  )‘ 
2d  876;  Swafford,  25  F.  2d  581;  Tiller,  34  F,  2d  398;  U.  S,  v,  Bow/  ^ 
256  tJ.  S,  48 4;  U.  3.  v.  Seminole,  299  U.  8,  417;  U-  S.  ex  rcl,  KaO ; e*. 
30  F,  2d  989. 

™ Rp.  25  U.  S,  C,  244 n (48  St.  39G) 

^ 12.  45  St,  1534. 

79  A-  44  St.  922. 

Sn,  *26  St.  853.  see,  6,  „ 

™ 8g.  35  St,  102;  86  St.  .326;  38  St.  604,  sec.  22; 

St  16.  Cited ’ McMurrnV,  62  C*  GIf.  453,  t j 

81  Citecf:  C6tb  Cong.,  1st  sess„  R,  Kep,  No,  222;  Goodrich,  14  Ctilif. 
L.  Rev.  S3,  157;  Kriegcr*  3 Geo.  Wash.  L.  Rev.  279;  U.  h,  v,  Lynch, 

7 Ms5.k35J|t.'  558 ; 38  St,  1952,  Ag.  39  St,  994.  8.  43  St,  1267. 


40  St.  587;  41 
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Indian  Affairs  U,r  fulfilling  treaty  stipulations  with  various 
Indian  tribes,  and  for  oilier  purposes,  for  the  fiscal  year  end- 
ing June  30,  V.my  Srr-.  1.  p.  4<Kl— 25  U.  S.  C.  3 SO.  Also  see 
25  U.  S.  e.  3SUn  (47  St.  5(H)*  Soc.  1,  l),  410— 2o  U.  S,  C.  2S2. 
Also  see  25  U.  S.  C.  2S4,  See,  1,  p.  412—25  U.  5.  C.  120, 
See.  1*  p.  414—25  U S,  c.  n:c  Sec  1,  P.  415—25  U,  S.  C,  294, 
See.  1*  p.  415—25  U,  S,  C,  413/'  (47  rit,  1417) . See,  IS,  p,  420— 
25  U.  S,  C,  350* 

41  St,  434;  Feb.  14,  1020;  C.  70— Joint  Resolution  Giving  to  dis- 
charged soldiers,  sailors,  and  marines  a preferred  right  of 
homestead  entry.**  43  U,  S',  C.  ISO,  438, 

41  St.  402 ; Feb.  25*  1920;  0-  87* — A11  Act  For  the  relief  of  certain 
members  of  the  Flathead  Nation  of  Indians,  and  for  other 
purposes/7  Sec,  1,  p.  452“— lt>  U.  S.  C.  392,  Sec,  2,  p,  452 — * 
10  U.  S.  C.  302. 

41  St.  503 ; Mar.  t»,  1020;  G-  94 — An  Act  Making  appropriations  to 
supply  deficiencies  in  appropriations  for  the  fiscal  year  end- 
ing June  3D,  1020,  and  prior  fiscal  years,  and  for  other 
purposes.*1 

41  St,  529;  Mar.  12*  1920;  C,  99— Joint  Resolution  To  amend  a 
certain  paragraph  of  the  Act  entitled  ‘‘An  Act  making  ap- 
propriations for  the  current  and  contingent  expenses  of  the 
Bureau  of  Indian  Affairs,  for  fulfilling  treaty  stipulations 
with  various  Indian  tribes,  and  for  other  purposes,  for  the 
fiscal  year  ending  June  30,  1921."  approved  February  14, 
^O/3 

41  St.  535;  Mar.  19*  1020;  G.  105 — Joint  Resolution  Amending 
joint  resolution  extending  the  time  for  payment  of  purchase 
money  on  homestead  entries  in  the  former  Colville  Indian 
lteserva t i on,  Wi i sh  i ngton /° 

41  St.  549;  Apr.  1,  1920;  O.  110 — An  Act  To  authorize  the  Secre- 
tary of  the  Interior  to  acquire  certain  Indian  lands  necessary 
for  reservoir  purposes  in  connection  with  the  Blackfeot  In- 
dian reclamation  project/1 

41  st,  549;  Apr-  1,  1920;  C.  120— An  Act  Authorizing  the  Secre- 
tary of  the  Interior  to  issue  patent  to  School  District  Num- 
bered S,  Sheridan  County,  Montana,  for  block  one,  in  Waken 
town  site,  Fort  Peek  Indian  Reservation,  Montana,  and  to 
set  aside  one  block  in  each  town  site  on  said  reservation  for 
school  purposes,03 

41  St,  553  ; Apr.  15,  1920;  G.  143 — An  Act  Authorizing  and  direct- 
ing tlie  transfer  approximately  of  10  acres  of  land  to  Rural 
High  School  District  Numbered  1,  Lapwal,  Idaho, 

41  St.  550;  Apr.  28r  1920;  C,  1G3-— An  Act  Conferring  jurisdiction 
on  the  Court  of  Claims  to  hear,  determine,  and  render  judg- 
ment in  claims  of  the  Iowa  Tribe  of  Indians  against  the 
United  States,03 

41  St.  595  I Mny  10,  1920;  C,  17S — An  Act  For  the  sale  of  isolated 
tracts  in  the  former  Fort  Berthold  Indian  Reservation, 
North  Dakota/1  43  U,  S*  C.  1173, 

41  St:.  599  ; May  14,  1920  ; C,  157 — An  Act  To  authorise  the  disposi- 
tion of  curtain  grazing  lands  in  the  State  of  Utah,  and  for 
other  purposes/* 

41  St  623;  May  26,  1920;  C,  203— An  Act  Authorizing  certain 


£90  U,  5,  244  ; Memo, 


*3  Cited:  Fort  Barthold,  71  C,  Cls*  308  ; Klamath, 

Sol.,  Due.  20,  1035. 

11 

18 

273^  277  “448Tibff:I"  l07lV 37  St-  07.  521,  522,  934;  38  St.  88,  5S2, 
(*,05**  3-j  st.  130  136,  150,  W5*  070,  991  ; 40  St,  064.  070,  071,  588,  501* 
41  at  11.  28.  Ag.  40  St.  569;  41  St.  21,  A.  41  St.  529,  1225:  42  St. 
H95  * 47  St-  1317  ; 52  St.  80.  3,  41  St,  1225.  1037.  1638  : 42  bt.  304,  552* 

7U7  1174,  1527*  43  St.  819*  44  St.  453,  934*  45  St,  200,  1502.  1023; 
46  fet  90.  279  1115;  47  St,  91,  564,  820;  48  St,  302  ; 49  St.  170,  1757  ; 
".0  St.'  504  ; 02'SL  291.  Cited:  33  Op-  A.  G,  25  ; U_4  Op.  A.  G.  302;  Op.  Sol* 
M 6083  Oet.  20,  1921  ; M.  0376,  Nov,  15,  1921  ; Memo,  Ind.  Off..  Apr,  31* 
1927*  On-  Sol,  M. 231 17,  Oct,  0,  1927  ; Letter  to  Sen.  Win.  n.  King  from 
Comm'r.  Jan.  9,1931  ; Memo.  Ind.  Off..  June  12,  1033.  .Tim .31.  1934; 
Op.  Sot  M.27671,  Mar.  1,  1934  ; Memo,  Sol..  July  17,  1035*  Fob.  8,  193 7; 
Memo  Sol,  Off.,  June  25.  1038;  48  D.  472;  54  I.  Df  90:  Ghippnwa*  8U 
C Cls  410;  Chippewa,  507  U.  S.  1;  Lucas,  15  F.  2d  32;  Medawakiiiiton, 
*7  C Cls-  357  ; Sl  oshono*  85  C.  Cls.  331  ; U.  S,  v.  Bowling,  256  U.  S,  484  ; 
U,  j‘  V Haddock  21  F.  2d  105  ; U.  S.  v.  Seminole.  299  O.  S.  417  ; U,  S.  v. 
i,r-  102  F.  2d  427  ; U.  S-  es  rel,  Kadric,  30  F.  2d  989, 

=>■/!.  J f St.  1417.  ... 

*'  ;.■*  O St,  70.  A.  42  St.  358*  40  St.  580, 

.6  St,  1634.  Citf>d:  Op,  Sol,  M.11410,  Jan.  28,  1924,  M.12498* 
0 1024  ; 40  t.  D.  139, 

« Ug\  26  St.  853,  see,  6- 
« Ag,  41  St.  427. 

34  Rt,  80.  Aff.  40  St.  449.  A,  47  St,  334, 

61  B(j\  36  St,  805,  859,  sec.  14. 

W Sg_  an  St.  558. 

^3.  45  St,  1078,  Cited ■ Town,  68  C,  Cls,  585, 

^ Rfj.  9 St.  51  : 36  St.  77,  455- 
« Ag,  31  St.  1070. 
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tribes  of  Indian*  to  submit  cla i ms  to  the  Court  of  Claims, 
a ml  for  other  purposes,*'0 

4 1 b?t,  U25 ; May  2U,  IlJliO ; <J.  204— An  Act  To  amend  an  Act  entitled 
‘An  Act  making  appropriations  for  the  current  and  con- 
tingent expenses  of  tiie  Bureau  of  Indian  Affairs,  for  fulfill- 
ing treaty  stipulations  with  various  Indian  tribes,  and  for 
other  purposes,  for  the  fiscal  year  ending  June  30,  1014,” 
approved  June  30,  10 13. 07 

41  SSt,  031 ; May  29,  1U20 ; (J.  234-— Ail  Act  Making  appropriations 
for  the  legislative,  executive,  and  judicial  expenses  of  the 
Government  for  the  fiscal  year  ending  June  30,  1921,  and  for 
other  purposes. 

41  St.  738;  June  3,  1920;  C,  222— An  Act  Authorizing  the  Sioux 
Tribe  of  Indians  to  submit  claims  to  the  Court  yf  Claims,^ 

41  St.  751 : June  4,  1920;  Cl  224=— An  Act  To  provide  for  the  ailu-t- 
mont  of  lands  of  the  Crow  Tribe,  for  the  distribution  of  tribal 
funds,  and  for  other  purposes.” 

11  8t,  S74 ; June  d.  1920;  C.  235— An  Act  Making  appropriations 
for  sundry  civil  expenses  of  the  Government  i’or  the  fiscal 
year  ending  June  30,  1921,  and  for  other  purposes.1  p,  917 — 
48  U.  S.  C.  422. 

43  &t.  94S ; June  5,  3920;  C.  240 — An  Act  Making  appropriations 
for  tiie  support  of  the  Army  for  the  fiscal  year  ending 
June  30,  1921,  and  for  other  purposes. 

41  St.  1015 ; June  5,  1920;  C,  253— -An  Act  Making  appropriations 
to  supply  deficiencies  in  appropriations  for  the  fiscal  year 
ending  June  30,  1920,  and  prior  fiscal  years,  and  for  other 
purposes.® 

41  St.  1003;  June  10,  1920;  C.  2S5— An  Act  To  create  a Federal 
Power  Commission ; to  jirovitle  for  the  improvement  of 
navigation;  the  development  of  water  power;  the  use  of 
the  public  lands  in  relation  thereto,  and  to  repeal  section  18 
of  the  River  and  Harbor  Appropriation  Act*  approved  Au- 
gust S,  1017,  and  for  other  purposes.*  See.  3,  p.  1003 — 10 
U.  S.  C.  79(1.  Sec.  4,  p,  1005—16  U.  S.  C.  797.  See.  17— 
10  U.  8.  C.  810.  See.  28,  p.  1077—10  U,  8.  G.  822.  Sec.  29, 
p.  1077—10  U.  S.  G 823.  Sec.  30,  p.  1077— 1G  U.  S.  G.  791. 

41  St.  1077;  June  14^1920;  O,  280 — An  Act  Authorizing  the  en- 
listment of  non-English  speaking  citizens  and  aliens.4 

43  St.  1097  * Feb.  0,  3 921 ; C,  30 — An  Act  Conferring  jurisdiction 
on  the  Court  of  Claims  to  hear,  determine,  and  render  judg- 
ment iu  the  Osage  civilization-fund  claim  of  the  Osage  Nation 
of  Indians  against  the  United  States,® 

41  St,  1100 ; Feb.  21,  1921 ; O.  63— An  Act  to  amend  Act  of  Con- 
gress approved  June  30,  193 3,a 

41  St,  1105;  Feb.  21,  1921;  G 04— An  Act  To  authorize  the  im- 
provement of  Rod  Lake  and  Red  Lake  River,  in  the  State 
of  Minnesota,  for  navigation,  drainage,  and  flood-control 
purposes.7 

41  St  1107;  Feb.  22,  1021;  C,  06— An  Act  Authorizing  the  Secre* 
tnry  of  the  Interior  to  offer  for  sale  remainder  of  the  coal 
and  asphalt  deposits  in  segregated  minora!  land  in  the 
Choctaw  and  Chickasaw  Nations,  State  of  Oklahoma.* 

41  St  3156:  Mar.  1,  1921 ; C.  89“An  Act  Making  appropriations 
to  supply  deficiencies  in  appropriations  for  the  fiscal  year 
ending  June  39,  1921;  and  prior  fiscal  years,  and  for  other 
purposes.* 

41  St.  1393;  Mar.  1,  1921;  C,  91— An  Act  To  authorize  a lieu 
selection  by  the  State  of  South  Dakota  for  160  acres  on 
Pine  Ridge  Indian  Reservation,  and  for  other  purposes. 
Sue  Historical  Note  25  U.  B.  O.  A.  421. 

41  St,  1204;  Mar,  2,  1921;  O.  Ill— An  Act  Amending  an  Act 


“Sff.  10  St.  707,  A,  49  St.  1270,  £ 48  St.  1105.  Cited:  Klamath, 

SI  C,  Cls,  79;  Klamath.  86  C,  CIS,  014*  Klamath,  296  U.  S.  244;  U-  S.  v. 
Klamath.  304  TT.  S,  119. 

™ Ag-  3S  St.  90.  A.  43  St.  728. 

WA.  44  St,  764,  Cited:  Klamath,  206  TT.  S.  244  ; Sioux,  85  C.  €ls.  181  ; 
Sioux.  84  C,  CIS.  16;  Sioux,  80  C.  Cls.  299;  U.  S.  v.  Powers,  305  U.  S. 
527  ; Yankton,  272  U,  S,  301  * Yankton.  01  C.  Cls.  40. 

'V&ff.  24  St.  388;  36  St.  859.  R a.  33  St.  353.  A.  42  St.  994;  43  St. 
1301;  44  St.  058.  B.  44  St.  251,  560;  45  St.  2035;  40  St.  1495,  1653. 
1634,  c.  144  ; 1034,  e.  145;  2135,  2143  : 4T  St.  1057,  o.  0(1;  1057,  o.  07  : 
49  St,  244,  1543.  Cited:  Op,  Sol,  M.5S05,  Nov.  22,  1021,  Sept.  21.  1927; 
O^.  Memo,  by  Asst-  Chief  Counsel  of  Hid.  Off.,  Oct.  17,  1038;  48  D.  D. 
470  : TT,  R.  v.  FTninrieh,  16  P.  2d  112, 

1 8fJ.  35  St.  102  i 36  Sr.  326  ; 38  St,  604,  see.  22. 

* 8g.  26  St.  853  ; 30  St.  320, 

3 Sg.  38  SL  242..  Rrf.  40  St.  269.  sec,  18,  S'.  *12  St.  832;  45  St.  1344  ; 

48  St.  900.  A.  49  St.  803.  Cited:  Op.  Sol.  M.  11410,  Tan.  28,  : 924. 

4 Ap.  28  St,  210. 


15  8g,  14  St.  687. 
eAn.  m St,  97 
? Sfj.  35  St.  169. 

3 FtfJ.  10  St.  433. 


Cited:  Chippewa.  80  C.  Cls,  410. 

A.  45  St.  737.  A.  42*  St.  552,  1174:  43  St.  300, 
1141  - 44  St,  453,  934  ; 4D  Sh  200,  1562.;  46  St  279,  788.  Cited:  1 L.  D. 
Martin.  99 

eNp.  27  St,  612.  644.  S.  42  St.  1174. 


to  provide  for  drainage  of  Indian  allotments  of  the  Five 
Civilized  Tribea,  approved  March  27,  1914  (38  St.  310, 
Public,  Numbered  77).1M 

11  St.  1225;  Mar,  3,  1923  ; C,  330 — An  Act  Making  appropriations 
for  the  current  mid  contingent  expenses  of  Iho  Bureau  of 
Indian  Affairs,  for  fulfilling  treaty  stipulations  with  various 
Indian  tribes,  and  for  other  purposes,  for  the  fiscal  year 
ending  June  30,  3 922. 11  See,  1*  p.  1231 — 25  TL  S,  C.  309  (41 
St  31,  see,  26)  ; 52  Sec,  1,  p.  1232—25  U.  B,  C,  393. 

41  St.  1249;  Mar,  3,  1921;  C,  220 — An  Act  to  amend  section  3 
of  the  Act  of  Congress  of  Juno  2S,  1900,  entitled  *‘Au  Act 
for  the  division  of  the  lands  and  funds  of  the  Osage  Indians 
in  Oklahoma,  and  for  other  purposes””  Sec.  3,  p.  1250— 
8 U.  S.  C,  3. 

41  St,  1252;  Mar,  3,  1921;  O,  124-^An  Act  Making  appropriations 
for  the  legislative,  executive,  and  judicial  expenses  of  the 
Government  for  the  fiscal  year  ending  Juno  30,  1922,  and 
for  other  purposes, 

41  St.  1355  ; Mar.  3,  1921 ; O.  135—An  Act  Providing  for  the 
allotment  of  lands  within  the  Fort  Belknap  Indian  Reserva- 
tion, Montana,  and  for  other  purposes,1* 

41  St  1364;  Mar.  4,  1921;  a 155 — An  Act  To  perpetuate  the 
memory  of  the  Chickasaw  and  Seminole  Tribes  of  Indians 
in  Oklahoma. 

41  St.  1367 ; Mar,  4,  1921 ; O.  161 — An  Act  Making  appropriations 
for  sundry  civil  expenses  of  the  Government  for  the  fiscal 
year  ending  June  30,  1922,  and  for  other  purposes.18 

41  St.  1446;  Mar,  4,  1921;  C,  174h— Joint  Resolution  Extending 
the  time  for  payment  or  purchase  money  on  homestead  en- 
tries in  the  former  Standing  Rock  Indian  Reservation,  in 
the  States  of  North  and  South  Dakota,  and  for  other 
purposes,10 

41  St,  1459;  Feb,  11,  1020;  C.  72— An  Act  Restoring  to  Amy  E, 
Hall  her  homestead  rights  and  providing  that  on  any  home- 
stead entry  made  by  her  she  shall  be  give ik.  credit  for  all 
compliance  with  the  law  on  her  original  homestead  entry 
and  for  all  payments  made  on  same.17 

41  St,  1460;  Feb.  17,  1920;  C.  78~An  Act  To  authorize  the  pay- 
ment of  certain  amounts  for  damages  sustained  by  prairie 
fire  on  the  Rosebud  Indian  Reservation,  in  South  Bnkolm 

41  St,  1460;  Feb.  17,  2920;  G.  79 — An  Act  for  the  relief  of  William 
E.  Johnson. 


J0  Aff,  38  St.  310, 

11  Sfj.  4 St.  442;  7 St.  40.  99,  212.  213  235  230.  425;  10  St  1109  ; 

11  St,  014,  730;  15  St.  G22,  040,  052,  058.  000.  073  076:  1G  St-  720; 
19  St.  254.  250:  24  St.  388*  25  St.  645,  871;  26  St  146  1029:  27 
St.  139.  044  ; 33  St,  1081:  34  St.  375:  35  St.  51:  30  Sf.  124,  273 


68.  8.  42  St.  4.  364,  552.  1527;  45  St.  200.  Cited:  Brown. '30  Yule 

L.  J.  307 ; Op.  SoL,  M.  7310.  Apr.  5.  1022  A 2592  Fell  12  1924 

M.  12746,  Oct.  8,  1924,  Sept,  21,  1927.  M.  25280,  Aur.  21.  1020  ; Memo. 

Sot  Off..  Anr,  22,  1930.  June  20.  1933.  Mnv  11,  1934  * Memo  Sol  , 
Tilly  25,  1035;  Memo.  Sol.  Off..  Aug.  20,  1935;  Memo.  Sol,,  Jan  29, 
3936,  Mur.  12,  1 930,  May  25.  1930,  Aug.  10.  193G  ; Memo.  Sol.  Off,, 

Got,  22,  1926 ; Memo,  Sol,,  Feb.  8,  1937  ; Memo,  of  Ass’t  Sec’v  to 

Comm’r.,  Fob.  17,  1937;  Memo.  Aeling  Sol..  July  13.  1937‘;  Memo. 

Sol.  Off..  June  25.  1088;  Memo.  Soj.,  Nnv.  11.  1039;  Childers  270 

U.  S.  555;  Chippewa,  80  C,  Cls.  410;  Hntlam.  49  F.  2d  103:  Tnybird, 
271  B.  S.  609;  Lucas,  15  F.  2d  32;  Morrison,  200  TJ,  R.  481;  Stalls, 
99  F,  2d  283*  U.  S,  v.  Seminole*  299  TJ.  S.  417*  Wliitebiid,  40  F, 
2d  479, 

n A.  44  St.  922, 

33  An.  34  St,  539.  A.  43  St.  1008  : 45  St,  1478-  S,  46  Sf,  1047.  Cited: 

33  On.  A,  G.  GO;  36  Op,  A.  G.  08 ; Op.  Sol.,  M.  4017  Jan.  4,  1922 

M.  8370,  Aug,  15,  1922.  D.  46929.  Sent.  30,  1922,  17687,  Dec,  19,  1925, 
Mnr,  16,  1926,  M,  19190,  Tune  2.  1920  : Memo.  Snl.  Off.,  July  23,  1920 ; 
Mar.  3,  1927;  OP-  Sol,  M.  21642,  Mnr,  20.  1927,  M.  2429,,  June  19, 
1928  * Memo,  Sol.  Off.,  July  31,  1928,  Oct.  81.  1928,  Apr.  5 1929 ; 

Op,  Sol,,  M.  25107.  May  4.  1929;  Memo.  Sol.  Off..  Mav  31,  1929;  On 
Sol.,  M.  25280,  Aug.  21/  3920:  Op,  A,  G.,  Oct.  5.  1929;  Memo.  Sol.  Off' 

Feb.  3.  1930*  Letter  to  Comm’r  of  Ind,  Affrs,  from  8ec*y  of  Int., 

Sept.  1930*  Memo.  Sol.  Off.,  Mnr.  10,  1931,  Mnv  29  1931*  Op  Sol 

M.  28781,  Oct  14,  1931:  Gp.  Comp.  Gen.  to  SecV,  Feb.  4,  1.032 ; 
Memo.  Sol.  Off.,  Dec.  22,  1932.  .Tune  29,  1033,  Mnv  8 1930;  On.  Sol., 

M-  27963,  Jan,  2G,  1937;  Letter  from  Asst.  Scc’v  to  A,  Q.,  Oct,  27 
1937;  Memo,  Sol,  Off,,  Tun.  80.  1938;  49  L.  D.  420  ; 50  L.  D 672* 
53  T.  D.  169*  54  T.  D.  260:  54  I.  D.  341:  55  T.  D.  45fi  t Adams,  59  F. 
2d  653;  Brown! nv,  6 F.  2(1  801;  Globe,  81  F.  2d  143;  Ilirkev.  04 
2d  628;  Tn  re  Dnnnison,  38  F.  2d  602:  In  rn  Penn.  41  F.  ’2d  257; 
Jump.  100  F.  2d  130  ; Mnrrisnn,  0 F.  Qd  Rll  • Nf>-Kab-Wub  Sli^Tiin-Kab 
290  Fed,  303*  Gauge.  33  F,  2d  21  ; Silurinn,  54  F,  2d  43*  Tapp,  6 F, 
Snpp.  577:  Taylor.  51  F.  2d  884:  TT.  S,  v.  Rnrnoft.  7 F.  Suop-  573- 

V,  S.  V.  HuchPR.  0 F,  Simp,  072;  TT.  S.  v.  Johnson  87  F.  ‘2d  155: 
U.  S.  v.  Lynrh.  7 Alaska  568  : TJ.  S v.  MiillpiKlorp,  74  F.  2d  286  ; TT.  s.  v. 
Snndg.  04  F,  2d  1 56  : /Webstar.  266  TT.  S.  507;  Williams,  83  F.  2d  143; 
Work.  206  TT,  S 101  * Work  2R1  tt.  g.  252. 

14  8g,  12  St.  754,  Eg,  30  St.  277,  8.  44  St.  453  ; 45  St.  1708,  Cited : 

Op,  Sol.,  M.75D9,  June  9,  3922;  Memo,  SolM  Dec.  2,  1930;  55  I.  D,  290; 
Stookey,  58  F.  2d  522.  ~ 

lc  Bn.  35  St,  102  ; 30  St.  326 ; 38  St.  004.  sec.  22. 

« Sfj.  35  St,  460 ; 37  St.  675.  A.  42  St.  4fJ9. 

3T  8f?.  37  St,  123. 
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41  St,  1406;  Apr,  in.  19ii0;  <\  14H— An  Act  Authorizing  the  Sec- 
retary of  i he  Interior  m regain  lands  to  school  district 
numbered  2]  of  Fremont  County,  Wyoming. 

41  St.  14(18 ; Apr,  29,  1020:  <\  1iU— An  Act  Authorizing  and 
directing  riio  Sem-mry  of  the  Interior  to  convey  to  the 
trusters  of  the  Yankton  Agency  Presbyterian  Church,  by 
patent  in  fee.  certain  land  within  tlio  Yankton  Indian 
Reservation, 

41  Si,  140!*;  May  10,  1020;  C,  ISO— An  Act  Authorizing  the  Sec- 
retary of  the  Interior  to  correct  an  error  in  an  Indian 
sdlot  mont, 

41  St,  1472-  June  H,  1020;  C-  279— An  Act  Granting  pensions 
and  increase  of  pensions  to  certain  soldiers  and  sailors  of 
the  Regular  Army  and  Navy  and  of  wars  other  than  the 
Civil  War,  and  to  certain  widows  and  dependent  relatives 
of  sm-li  soldiers*  and  sailors. 

41  St.  1521  ; Mar,  1,  1021;  C.  100 — An  Act  For  the  relief  of  the 
widow  of  Joseph  O,  Akin. 

41  Ht.  iri.Ti;  Mar.  3.  1021;  C.  140 — An  Act  Granting  pensions 
and  increase  of  pensions  to  certain  soldiers  and  sailors  of 
the  Regular  Army  ami  Navy,  and  certain  soldiers  and  sailors 
of  wars  other  than  the  Civil  War,  and  to  widows  of  such 
soldiers  and  sailors. 

41  Hi,  1530;  Mnv,  3,  1021;  C,  141 — An  Act  Granting  pensions 
and  increase  of  pensions  to  certain  soldiers  and  sailors  of 
l lie  Regular  Army  and  Navy,  and  certain  soldiers  and  sailors 
of  wars  other  than  the  Civil  War,  and  to  widows  of  such 
soldiers  and  sailors. 

41  Ht.  1542;  Mm\  3,  1021;  G.  142— An  Act  Granting  pensions 
and  increase  of  pensions  to  certain  soldiers  and  sailors  of 
the  Regular  Army  and  Navy,  and  certain  soldiers  and  sailors 
of  wars  other  than  the  Civil  War,  and  to  widows  of  such 
soldiers  nml  sailors, 

41  St.  1H47;  Mar,  3,  1021;  C,  143 — An  Act  Granting  pensions 
and  Increase  of  pensions  to  certain  soldiers  and  sailors  of 
tlu*  Regular  Army  and  Navy,  and  certain  soldiers  and  sailors 
of  wars  oilier  than  the  Civil  War,  and  to  widows  of  such 
soldiers  and  sailors, 

41  J5fc,  1506*  Mar,  3,  1021;  C,  147 — An  Act  Granting  pensions 
and  increase  of  pensions  to  certain  soldiers  and  sailors  of 
the  Regular  Army  and  Navy,  and  certain  soldiers  and  sailors 
of  wars  other  than  the  Civil  War,  and  to  widows  of  such 
soldiers  and  sailors. 

41  St,  1031;  June  11,  1019;  Concurrent  Res. — Indian  Appropria- 
tion Bill.18 

41  St  1637;  Feb.  4,  1020;  Concurrent  Res.— Indian  Appropria- 
tion Bill,10 

41  St,  1038;  Feb.  7*  1920;  Concurrent  Res, — Indian  Appropria- 
tion Bill.20 


42  STAT, 

42  St.  4;  May  6,  1021;  C.  6— Joint  Resolution  Making  the  sum 
of  $150,000  appropriated  for  the  construction  of  a diversion 
dam  on  the  Crow  Indian  Reservation,  Montana,  immediately 
available,21 

42  St,  29 ; June  16,  1921 ; C.  23 — An  Act  Making  appropriations 
to  supply  deficiencies  in  appropriations  for  the  fiscal  year 
ending  June  30,  1921,  and  prior  fiscal  years,  and  for  other 
purposes, 

42  St.  6S;  June  30,  1921;  G.  33— An  Act  Making  appropriations 
for  the  support  of  the  Army  for  the  fiscal  year  ending  June 
30,  1922,  and  for  other  purposes, 

42  St,  192;  Aug,  24,  1921 ; C.  89^-An  Act  Making  appropriations 
to  supply  urgent  deficiencies  in  appropriations  for  the  fiscal 
year  ending  June  30, 1922,  and  for  other  purposes, 

42  St,  208 ; Nov.  2,  1921 ; C.  115*-=An  Act  Authorizing  appropria- 
tions and  expen ditures  for  the  administration  of  Indian 
affairs,  and  for  other  purposes v2  25  TJ,  S,  C,  13. 

42  St.  212 ; Nov.  9,  1921 ; C.  119— An  Act  To  amend  the  Act  em 
titled  “An  Act  to  provide  that  the  United  States  shall  aid 
the  States  in  the  construction  of  rural  post  roads,  and  for 
other  purposes,”  approved  July  13*  1916,  as  amended  and 
supplemented,  and  for  other  purposes.-3  Sec,  3,  p.  212—23 
U,  S.  C.  3a.  Sec.  25,  p,  219^23  U.  S,  O,  25. 


*>Ag.  41  St  482. 

21  Bg.  41  St.  1237. 

45  St.  1623.  Cited:  XL  S.  ex  rel.  Charley.  62  F.  2d  955. 

™Ag.  m St.  355.  A.  43  St.  389;  46  St.  805,  U73 ; 52  St.  633. 
45  St,  750;  47  St.  709, 


42  St.  221  ; Nov,  19,  1921  ; t\  133 — An  Act  Authorizing  a per 
capita  payment  to  the  Chippewa  Indians  of  Minnesota  from 
their  tribal  funds  held  iu  trust  by  the  United  States.24 

42  St,  327;  Dee,  15,  1921;  C,  1 — An  Act  Making  appropriations 
to  supply  deficiencies  in  appropriations  for  the  fiscal  year 
ending  June  30,  1922*  and  prior  fiscal  years,  supplemental 
appropriations  for  the  fiscal  year  ending  June  30,  1922*  and 
subsequent  fiscal  years*  and  for  other  purposes,2® 

42  St.  358;  Jan.  21,  1922;  C.  32 — Joint  Resolution  To  amend  a 
joint  resolution  entitled  “Joint  Resolution  giving  to  dis- 
charged soldiers,  sailors*  and^  mariues  a preferred  right  of 
homestead  entry,”  approved  February  14*  1920*  ^ 43  U,  S,  G* 
. 186,  43S. 

42  St-  364 ; Feb.  13, 1922 ; C.  50— Joint  Resolution  Relative  to  pay- 
ment of  tuition  for  Indian  children  enrolled  in  Montana 
State  public  schools,27 

42  St.  422;  Mar,  20,  1922;  G.  103 — An  Act  Making  appropriations 
for  the  Legislative  Branch  of  the  Government  for  the  fiscal 
year  ending  June  30*  1£E££*  and  for  other  purposes, 

42  St.  437;  Mar.  20*  1922  ; C.  104 — An  Act  Making  appropriations 
to  supply  deficiencies  in  appropriations  for  the  fiscal  year 
ending  June  30*  1922,  and  prior  fiscal  years*  and  for  other 
purposes,2* 

42  St,  470 ; Mar,  2S,  1922 ; C*  117 — An  Act  Making  appropriations 
for  the  Departments  of  Commerce  and  Labor  for  the  fiscal 
year  ending  June  30,  1923*  and  for  other  purposes.20 

42  St,  499;  Apr,  25*  1922 ; G,  140— An  Act  Authorizing  extensions 
of  time*  for  the  payment  of  purchase  money  due  under  cer- 
tain homestead  entries  and  Government-land  purchases 
within  the  former  Cheyenne  River  and  Standing  Rock  Indian 
Reservations,  North  Dakota  and  South  Dakota,30 

42  St.  507 ; May  9,  1922 ; C.  183 — An  Act  Extending  the  period 
for  homestead  entries  on  the  south  half  of  the  Diminished 
Colville  Indian  Reservation.31 

42  St,  552;  May  24*  1922;  C.  199 — An  Act  Making  appropriations 
for  the  Department  of  the  Interior  for  the  fiscal  year  ending 
June  30*  1923,  and  for  other  purposes.33  p.  500 — See  His- 
torical Note  25  U,  S.  C.  A.  3S5  * p.  562— See  Historical  Note 
25  U.  S C.  A.  295;  p.  575—25  U,  S.  C,  124;  p,  576— See  His- 
torical Note  25  U.  S*  C.  A.  297;  42  U.  B.  O.  16. 

42  St.  5S5;  May  25*  1922;  0.  201 — An  Act  To  amend  section  22 
of  an  Act  approved  February  14*  1920,  entitled,  "An  Act 
making  appropriations  for  the  current  and  contingent  ex- 
penses of  the  Bureau  of  Indian  Affairs*  for  fulfilling  treaty 
stipulations  with  various  Indian  tribes,  and  for  other  pur- 
poses,u for  the  fiscal  year  ending  June  30,  1921 .3* 

42  St.  599;  June  1,  1922;  C,  291-  -An  Act  Making  appropriations 
for  the  Departments  of  and  Justice  and  .for  the  Ju- 

diciary for  the  fiscal  yc;  ending  June  36*  1023*  and  for 
other  purposes. 

42  St.  625;  June  10,  1922;  G.  211 — An  Act  Providing  for  the  ap- 
propriation of  funds  for  acquiring  additional  water  rights 
for  Indians  on  the  Crow  Reservation,  in.  Montana,  whose 
lands  are  irrigable  under  the  Two  Leggins  Irrigation  Canal, 

42  St.  635  ; June  12,  1922 ; C,  218— An  Act  Making  appropriations 
for  the  Executive  and  for  sundry  independent  bureaus, 
boards,  commissions*  and  offices,  for  the  fiscal  year  ending 
June  30, 1923,  and  for  other  purposes. 

42  St.  716 ; June  30,  1922 ; O,  253— An  Act  Making  appropriations 
for  the  military  and  nonmilitary  activities  of  the  War  De- 
partment for  the  fiscal  year  ending  June  30,  1923*  and  for 
other  purposes, 

42  St.  767  * July  1*  1922 ; C.  258— An  Act  Making  appropriations 
to  supply  deficiencies  in  appropriations  for  the  fiscal  year 
ending  June  30,  1922,  and  for  prior  fiscal  years,  supplemental 


s*  Bg,  25  St.  642.  Cited : Chippewa.  307  U.  S.  1 . 
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appropriations  for  the  fiscal  year  ending  June  30,  1023,  and 
for  other  purposes.54 

42  St,  S16 ; July  1,  1022;  C.  2G7 — An  Act  To  provide  for  the  print- 
ing and  distribution  of  tile  Supreme  Court  Reports,  anti 
amending  sections  225,  226,  227,  and  22S  of  the  Judicial 
Code.15  Sec.  3,  p,  816— 2S  U.  S.  G.  334. 

42  St.  820;  Aug,  24r  1922;  a 280— An  Act  Amending  the  pro- 
viso of  the  Act  approved  August  24,  1012,  with  reference  to 
educational  leave  to  employees  of  the  Indian  Service/13  25 
U.  S.  C.  275  (37  St.  510,  sec.  i),3t 

42  St.  830;  Aug.  24,  1022:  C.  2SS — An  Act  To  rebuild  the  school 
budding  of  the  Indian  school  near  Tomah,  Wisconsin.” 

42  St.  831;  Aug.  24,  1022;  C.  280— An  Act  To  validate  certain 
deeds  executed  by  members  of  the  Five  Civilized  Tribes, 
and  for  other  purposes.30 

42  St.  S32 ; Aug,  20,  1922  - C.  205=— An  Act  Authorizing  the  Secre- 
tary of  the  Interior  to  dedicate  and  set  apart  as  a national 
monument  certain  lands  In  Riverside  County,  California 
Sec,  2 & 3,  p,  &32 — 16  IT.  S.  G.  4SW 

42  SC  S34 ; Sept.  1,  1022;  C,  302 — An  Act  Granting  relief  to 
soldiers  and  sailors  of  the  War  with  Spain,  Philippine  in- 
surrection, and  Chinese  Boxer  rebellion  campaign  ; to  widows, 
former  widows,  and  dependent  parents  of  such  soldiers  and 
sailors;  and  to  certain  Army  nurses;  and  to  amend  section 
2 of  an  Act  entitled  “An  Act  to  pension  the  survivors  of 
certain  Indian  wars  from  January  1,  1S59,  to  January,  1S91, 
inclusive,  and  for  other  purposes,”  approved  March  4,  1917  45 
See.  6,  p.' 836— 38  U.  S.  C.  376. 

42  St  857 ; Sept  20,  1922 ; G,  347 — An  Act  To  authorize  the  leas- 
ing for  mining  purposes  of  unallotted  lands  on  the  Fort  Peck 
and  Blaekfeet  Indian  Reservations  in  the  State  of  Mon- 
tana. 25  TL  S*  C.  400. 

42  St.  900  ; Sept.  21, 1922;  C.  358— An  Act  Providing  for  the  con- 
struction of  a spillway  and  drainage  ditch  to  lower  and  main-  j 
tain  the  level  of  Lake  Andes,  South  Dakota.43 

42  St.  991;  Sept,  21, 1922;  C.  361— An  Act  For  the  relief  of  and 
purchase  of  lands  for  certain  of  the  Apache  Indians  of  Okla- 
homa lately  confined  as  prisoners  of  war  at  Fort  Sill  Mill 
tary  Reservation,  and  for  other  purposes.43 

42  St,  994 ; Sept  21,  1922 ; C,  367— An  Act  Extending  time  for 
allotments  on  the  Crow  Reservation ; protecting  certain 
members  of  the  Five  Civilized  Tribes;  relief  of  Indians  oc- 
cupying certain  lands  in  Arizona,  New  Mexico,  and  Call 
forma : issuing  patents  in  certain  cases;  establishing  a 
revolving  fund  on  the  Rosebud  Reservation ; memorial  to 
Indians  of  the  Rosebud  Reservation  killed  in  the  World 
War;  conferring  authority  on  the  Secretary  of  the  Interior 
as  to  alienation  in  certain  Indian  allotments*  and  for  other 
purposes.44  See.  3,  p.  995—25  U.  3.  C.  280;  See.  6,  p.  995- 
25  U,  S,  C.  392, 

42  St  1048;  Sept,  22,  1922;  C.  429— An  Act  Making  appropri- 
ations to  supply  deficiencies  In  appropriations  for  the  fiscal 
year  ending  June  SO,  1022*  and  prior  fiscal  years*  and  for 
other  purposes*48 

42  St  1068;  Jan.  3,  1923  ; 0*  21— An  Act  Making  appropria- 
tions for  the  Departments  of  State  and  Justice  and  for  the 
Judiciary  for  the  fiscal  year  ending  June  30,  1924*  and  for 
other  purposes. 

42  St,  1110;  Jan.  5,  1923;  C.  24— An  Act  Making  appropriations 
for  the  Departments  of  Commerce  and  Labor  for  the  fiscal 
year  ending  June  30,  1924,  and  for  other  purposes.4* 

42  St  .1154 ; Jan.  22,  1923  ; O.  29-s~An  Act  Making  appropriations 
to  supply  deficiencies  in  certain  appropriations  for  the  fiscal 
year  ending  June  30,  1023*  and  prior  fiscal  years,  to  provide 
supplemental  appropriations  for  the  fiscal  year  ending  June 
30,  1923,  and  for  other  purposes," 

42  St.  1174 ; Jan,  24,  1923;  C.  42 — An  Act  Making  appropriations 


x‘  Sq.  41  RE  417.  sec,  2, 

an  st,  nr* *4,  a.  44  st.  726. 

w A<h  37  m.  519.  m St.  493. 
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00  Sti 
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45  Sir.  37  St.  034  ; 38  St.  94.  8.  42  St,  1154. 

*s Sftyto  St.  895,;  37  St  1007  * 39  St  48 ; 41  St.  0,  751.  A.  43  St.  795  ; 

42*  St.  S30,  99a  R 43  St.  133;  45  St.  200;  40  St.  279,  1115. 
Cited  i Choctaw,  S3  C.  Cl  a.  40. 

4a  36  St,  326.  8.  42  St,  1527. 
wSff,  42  St  991.  A.  43  St  889. 


for  the  Department  of  the  Interior  for  the  fiscal  year  end- 
ing June  80=  1924;  and  for  other  purposes.45 

42  St  1222;  Feb.  6,  1923;  C.  59 — An  Act  Promoting  civilization 
and  selLmipport  among  the  Indians  of  the  Mesenloro  Reserva. 
tion*  in  New  Mexico.48 

42  St.  12 2i  ; Feb.  13.  1923;  O*  72 — An  Act  Making  appropriations 
for  the  Executive  office  and  sundry  independent  executive 
bureaus,  boards,  commissions,  and  offices,  for  the  fiscal  year 
ending  June  80,  1924,  and  for  other  purposes. 

42  St  1246;  Feb.  14,  1923;  C.  76— An  Act  To  extend  the  pro- 
visions of  the  Act  of  February  8,  1887,  as  amended,  to  lands 
purchased  for  Indians.60 

42  St  1246;  Feb.  14,  1923;  C.  77— An  Act  Authorizing  an  ap- 
propriation to  meet  proportionate  expenses  of  providing  a 
drainage  system  for  Piute  Indian  lands  in  (he  State  of  Ne- 
vada within,  the  Nowlands  reclamation  project  of  the 
Reclamation  Service. &1 

12  St,  1264;  Feb.  20*  1923 ; C,  98 — -An  Act  Making  appropriations 
for  the  Legislative  Branch  of  the  Gove*  merit .for  the  fiscal 
year  ending  June  30,  1924,  and  for  other  purpose, 

42  St  1288;  Feb,  26,  1923;  C.  114 — An  Act  An  ft?  sizing  appro- 
priation for  the  construction  of  a road  -within  tl'v^  F>rt 
Apacho  Indian  Reservation.  Arizona. 

42  St.  1288 ; Feb.  26,  1923;  ‘J.  11C  -An  Act  To  provide  for  the 
completion  of  the  bridge  across  the  Little  Colorado  Riv<>r 
near  Leupp,  Arizona.85 

•i2  St.  I2S0 ; hob.  26,  392*8:  C_  117 — An  A cl  Authorizing  the?  Sec- 
retary of  the  Interim-  to  enter  into  an  agreement  with 
Toole  County  irrigation  district,  of  Shelby,  Montana,  a^d 
the  Oat  "Bank  irrigation  district,  of  Cut  Bank,  Montana,  for 
the  settlement  of  the  esierit  of  the  priority  fo  the  waters 
of  Tvm  Medicine,  Oust:  Bank,  and  Badger  Creeks,  of  the* 
Indians  of  the  Blnckfeet  Indian  Reservation, 

42  St*  13< 7 ; Mar,  2,  1023;  G,  178— An  Act  Making  appropriations 
for  tiico  miMtary  and  nonmilltary  activities  of  the  War  De- 
partment for  the  fiscal  year  ending  Jo  tie  39,  1924.  and  for 
other  purposes. 

f2  St,  1527 ; Mar.  4 . 1923;  G,  292 — An  Act.  Making  appropriations 
to  supply  defieienees  in  certain  appropriations  for  the  fiscal 
year  ending  June  30,  1923*  and  pri or  fiscal  years,  to  provide 
supplemental  appropriations  for  Or  *iscal  year  ending  June 
30,  IftM,  and  for  other  purposes  J3 

42  St.  1561;  Mar.  4,  1923;  C.  297— An  Act  To  authorize  the 
extension  of  the  period  of  restriction  against  alienation 
on  surplus  lands  allotted  to  minor  members  of  the  Kansas 
or  Kaw  Tribe  of  Indians  in  Oklahoma154 

12  8t.  1589;  Nov*  18,  1921;  O,  129  An  Act  Granting  a deed  of 
quitclaim  and  release  to  J.  L.  Holmes  of  certain  land  is 
the  town  of  Whitefieid,  Oklahoma. 

42  St,  1570 ; Nov,  IS,  1021 ; O.  ,l31-=-An  Act  To  amend  section 
26  of  an  Act  entitled  "An  Act  making  appropriations  for  the 
current  and  contingent  expenses  of  the  Bureau  of  Indian 
Affairs,-’  and  so  forth.69 

12  St.  15S2  * February  27,  1922  ; C.  85— An  Act  For  the  payment 
of  certain  money  to  Albert  PI.  Raynolds. 

12  St.  1539;  Apr.  29,  1922;  C,  172— An  Act  To  carry  out  the 
provisions  of  an  Act  approved  July  1,  1902,  known  as  the 
Act  entitled  "An  Act  to  accept,  ratify,  and  confirm  a pro- 
posed  agreement  .submitted  by  the  Kansas  or  Kaw  Indians 
of  Oklahoma,  and  for  other  purposes/’  and  to  provide  for 
a settlement  to  Addie  May  Auld  and  Archie  William  Auld, 
who  were  enrolled  as  members  of  the  said  tribe  after  the 
lands  and  moneys  of  said  tribe  had  been  divided.** 

42  St,  1691 ; May  20,  1922 ; C.  195— r An  Act  Authorizing  the  Secre- 


**8(7.  4 St.  442;  7 Sh  46,  991t  212.  213,  236,  425;  10  Sr,  1109;  li  St. 
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254.  258 : 24  St.  38 8 ; 25  St.  645;  28  St.  148.  1029;  27  St.  139.  644,  .; 
33  St.  1081*  34  St.  375;  35  St,  51.  102.  531.  787;  36  S I.  273.  277. 
858.  1063  : 87  St.  521,  522.  934;  38  St.  082,  604,  605  : 39  St  130  154; 
40  St.  297,  564,  570,  571*  588  ; 41  St.  28,  423.  437,  441,  448,  HOT. 
15G,  1171 ; 42  St.  56S.  Bp.  45  St.  986.  S.  44  St.  453.  Cited  r Browning, 
6 F,  2d  801:  Chippewa,  00  C,  Cls.  410:  Jump*  300  F_  2d  ISO;  Lucas, 
15  F.  2d  32;  Morrison,  6 F,  2d  Sll;  U.  8.  v.  Candelaria,,  271  U.  S, 
432 ; U,  S.  v.  Seminole,  290  U,  S,  417 ; Memo.  Sol,  Off.  Apr.  4,  1933, 
40  ff-  42  St.  1527.  f ' 

24  St.  388.  Cited  ‘ Button,  7 F.  Supp.  597;  U.  S.  v.  Swain, 

46  F.  2d  99 ; Work,  20  F.  2d  393,  " ' " 

*i  ^ 43  gf  595, 

39  St.  975 j 40  St.  570  ; 41  St.  11,  8,  42  St.  1327. 

25  St.  3021  ; 30  St,  320 ! 38  St.  604  : 39  St.  104,  969;  40  St. 

588  : 41  St,  422,  1225  : 42  St  23,  1125,  1222,  1288, 

1924^  32  St‘  636’  OUed:  m °P*  A.  G,  1;  Op,  Sol,,  M.  14237,  Dec.  23, 

JJAfc  41  St.  1248.  Cited ■ Op.  Hot,  M.  12746,  Oct.  0,  1924- 
Aff.  32  St,  638, 


o 
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tai\v  tin?  Interior  t<>  fU  curtain  lands  on  the  Wind 
Tl  i v l ~ liefer v i it  i on , \V  y ■ . > n : ; j : tr , 

42  Sis  infhl  ■ June  20,  1022;  u 244— An  Act  y0J  the  relief  of 
Philip  Sr.  ijvoi'est. 

42  Sr,  1710:  Uopt  20* *  3022  - C.  SH !W-An  Ac  : AntL.oriztDg  the  Is- 
suance of  a patent  in  fee  to  lo  rry  H,  Kuors  rly  for  land 
a:  ’ ot  h.'ii  to  him  on  the  Blarkfom  Reservation,  Montana.6,7 

42  St,  1710;  Sept.  20,  1022;  C.  Boo-  -All  Aot  Authorizing  the 
b-m:meo  of  ii  patent  in  fee  to  Jet  Keroit-rTy  for  land  nT- 
tu.Medl  to  him  on  the  Block font  Reservation,  Montana.*® 

•12  St.  1718;  Sept.  22,  1022;  C.  433— An  Act  Granting,  pensions 
and  iiinvensc  of  pensions  to  certain  soldiers  and  tailors  of 
’.lie?  Regular  Army  and  Navy,  rind  certain  soldicn*  and 
Naiiicrs  of  wars  other  than  the  Civil  War,  and  to  widows  of 
-ueh  soldiers  and  sailors, 

42  pft.  17-78 ; Sept.  22,  1022;  C.  434-  An  Act  For  the  relief  of 
Francos  Kelly- 

42  Sf\  17GS ; Fell.’ 0*  1023;  0.  <11 — An  Act  For  the  relief  of  Lucy 
Paradis. 

42  St£  1709;  Fob.  8,  1023  ; C.  03 — An  Act  For  the  relief  of  Elizabeth 
Marsh  Watkins, 

42  Hr.  1760;  Feb.  8.  1023;  O.  64 — An  Act  To  reimburse  the 
Nnvrdo  Timber  Company.  of  Delaware,  for  n,  deposit  made 
to  cover  thes  purchase  of  timber. 

12  St.  1773:  Feb,  26,  1923;  O.  127  —An  Act  For  the  relief  of 
Walter  RuhUg. 

42  6v..  1785;  Afar,  2,  1923;  O.  197— A n Ad  For  the  relief  of 
j.  (.illdden  and  E,  F.  Hobbs. 


titled  “An  Act  for  the  Division  of  the  lands  and  funds 
•■■f  the  Osngs  Indian*  :n  OlcialrmuA  and  for  other  purposer,” 
approved  June  28.  IhOd,  and  cts  amendatory  thereof  and 
snpplcroexiitnl  thereto.*4 

43  St.  95 ; Apr,  14,  1924  ; G.  J01 — An  Act  To  provide  for  the 
payment  of  claims  of  Chippewa  Indians  of  Minnesota  for 
hack  annuities.*7 

43  Bt.  ill;  Apr.  28,  1924;  C,  134 — An  Act  For  the  relief  of  dis- 
possessed allotted  Indians  of  the  Niscjunlly  Reservation* 
Washington.** 

43  Hr,  HI ; Apr.  28,  1924 ; C.  J3B— An  Act  To  authorize  the  leasing 
for  mining  purposes  of  unallotted  lands  in  the  Kaw  Reserva- 
tion in  (Iu>  State  of  Oklahoma.  25  U.  S,  O,  401. 

43  St-  11 7 ; May  9,  1924;  C,  151— An  Act  Authorizing'  the  acquir- 
ing of  Indian  lands  on  the  Fort  Hall  Indian  Reservation,  ip 
Idaho,  for  reservoir  purposes  in  connection  with  the  Mini- 
doka Irrigation  project.*1 

43  St.  321 ; May  19,  1924 ; 157— An  Act  To  provide  adjusted  com 
pen snt tors  for  veterans  of  the  World  War,,  and  for  othpr 
purposes. 

43  Si.  132;  May  30,  1924;  C.  15S— An  Act  For  the  enroll  men  t 
and  allotment  of  members  of  the  Lac  du  Fla  rn  head  Band  of 
Lake  Superior  Chippewas,  in  the  Stsufe  of  Wisconsin,  and  for 
other  purposes,70 

43  HE  133;  May  20,  1924 ; Q.  160 — Ail  Aefc  To  authorize  the  sale  of 
lands  allotted  to  Indians  under  the  Moses  agreement  of 
July  7„  188 BJ1 

43  St,.  333:  INI  ay  20,  1924;  G.  101 — An  Ac  it  Authorizing  the  Com- 
missioner of  Indian  Affairs  to  acquire  necessary  rights  of 


43  ST  AT, 

43  SL  1;  Jan.  25,  1924;  G.  2 — An  Act  Providing  for  a per  capita 
payment  of  $100  to  each  enrolled  member  of  the  Chippewa; 
Tribe  of  Minnesota  from  the _ funds  standing  to  their  credit 
in  * he  Treasury  of  the  United  States,00 
43  St  21;  Mar.  13,  1924;  C,  54— An  Act  For  the  relief  of  cer- 
tain nations  or  tribes  of  Indians  in  Montana,  Idaho,  and 
Washington,00 

43  ftt.  27;  Mar.  19,  1924;  C.  70— An  Act  Conferring  jurisdiction 
upon  the  Court  of  Claims  to  hear,  examine,  adjudicate,  and 
enter  judgment  Jn  any  claims  -jyh/ch  the  Cherokee  fmllans 
mny  have  n^-n_insf  the  Unf(V4  Stated.  ftnd  for  other  purposes.** 
4%  St.  33;  Apr,  V 1924  ; C.  SI-  Ad:  Making  appropriations 
to  supply  deflciencle^  3ft  cewf:0ln  appropriations  for  the 
fiscal  year  ending  .Tune  102-f,  and  yurior  fiscal  years,  to 
provide  su  pi  omenta  l appropriation*  for  the  fiscal  year  end- 
ing Juno  30,  1924,  amf  for  other  purposes;’61 
4ft  St  93  ; Apr,  12,  1024;  C 88  - An  Act  To  authorize- the  de- 
posit of  certain  funds  in  the  Treasury  of  the  United  States 
to  the  credit  of  Navajo  Tribe  of  Indians  and  to  make  same 
available  for  appropriation  for  iha  benefit  of  said  Indians, 
43  St,  92;  Apr.  12,  3924;  C.  80 — An  Acf:  To  authorize  the  Sec- 
retary of  the  Interior  to  sell  certain  lands  not  longer  needed 
for  the  Rapid  City  Indian  School, 

43  St,  92 ; Apr,  12*  1924 ; C,  90 — An  Act  Providing  for  the  res- 
ervation of  certain  lands  in  New  Mexico  for  the  Indians  of 
the  J5ia  Pueblo, 

43  St  92;  Apr,  12,  1924;  C,  91— An  Act  To  validate  certain 
allotments  of  land  made  to  Indians  on  the  Lac  Courts 
Oreille  Indian  Reservation  in  Wisconsin,*1 
43  St  93;  Apr.  12,  1924;  C,  92-— An  Act  Authorizing  an  appro* 
priaiion  for  the  construction  of  a road  within  the  Fort 
Apache  Indian  Reservation,  Arizona,  and  for  other 
purposes;64 

43  St  03;  Apr,  12,  1924  ; G.  93— -An  Act  To  authorize  the  sale 
of  lands  and  plants  not  longer  needed  for  Indian,  admin- 
istrative or  allotment  purposes.  25  U.  S.  O,  190. 

43  St  94 ; Apr.  12,  1924 ; G,  94-^An  Act  To  authorize  the  allot- 
ment of  certain  lands  within  the  Fort  Yuma  Indian 
Reservation*  California,  and  for  other  purposes ,“ 

43  St.  94 ; Apr,  12,  1924 ; Ch.  95— An  Act  Amending  an  Act  en= 


r-7  Bg.  41  St  1C, 

**Bp.  41  St.  16. 
r’n  So.  2Jv  St,  042 

11  St.  ©57;  12  St,  975,  A,  46  St,  1060.  B.  49,  St.  1568, 
1060,  Cited:  Blnckfeet.  SI  C-  C18.  KML 

A,  45-  St.  1229.  S,  44  St.  568 : 45  St  2084  i 47  St  137 ; 48  St, 
072 ; 50  St.  G50.  Cited • Cherokee,  80  C.  Os.  1 ; Cherokee,  S5  G.  Cls, 
Tfi:  Eastern  or  Emigrant.  82  C,  Cls,  180;  Klamath,  2 m U,  S.  244; 
Western  Chorokpes,  82  C,  Cl§,  566. 

^ 8p.  '25  St,  645.  sec,  7 ; 33  St.  1021  ■ 37  St,  522.  sec.  2, 

TO  Sit.  lion. 

45  St.'  200. 

llf‘  Bfj,  3d  St.  77;  38  St.  582.  Cited;  Letter  of  Ass’t  Seo’y  to  Sec’y 
of  War,  Feb.  26,  1932, 


way  across  private  lands,  hy  purchase  or  condemnation  pro- 
ceedings, needed  in  constructing  a spillway  and  drainage 
ditch  to  lower  and  maintain  the  level  of  Lake  Andes,  in  South 
Dakota,73 

43  St.  133;  .May  20,  1924  ; C,  162 — An  Act  Conferring  jurisdiction 
upon  the  Court  of  dainis  to  hears  examine,  ad  j tail  cute,  and 
enter  judgment  in  any  rift  imp  which  the  Seminole  Indians 
mny  have  against  the  United  State's,  mid  for  other  purposes.1* 
IS  St.  137;  May  24,  1924;  O.  17® — An  Act  To  amend  nn  Acl  en- 
titled "An  Act  for  the  relief  of  the  Saginnw.  Swnn  cr**»*k, 
and  Black  Itiver  Bund  of  Clrli>i>ewa  Indiana  In  the  Suite  of 
Michigan,  and  for  other  pnrpow's,”  approved  .Tune  20,  1910,'* 
IS  St  338;  May  24.  1924:  C,  177— An  Act  To  cancel  an  allotnn^itr 
of  bind  mm1  to  Alary  Crane  or  Hu-^abdcah-win-ksiw,  a 
deceased  Itniuui,  embracing  land  Within  the  Winnebago 
Indian  RcservpJicm  in  Nebraska. 

43  St  IH'S  * May  24,  1924 ; 6,  ITS — An  Act  To  cancel  two  allotments 
made  to  Richard  Bell,  deceased,  embracing  land  vrifhki  the 
Round  Valley  Indian  Reservation  in  California. 

13  St,  IBS;  May  24,  1924;  C.  179 — An  Act  To  amend  an  Act 
entitled  “An  Act  authorizing  the  payment  of  the  Choctaw 
and  Chickasaw  town-site  fund,  and  for  other  purposes.” 78 
43  St.  139;  May  24,  1924;  G,  ISO — An  Acf  Authorizing  extensions 
of  time  for  the  payment  of  purChutro  money  due  under  certain 
homestead  entries  and  Government  land  purchases  within  the 
Fort  Bertlioid  Indian  Reservation,  North  Dakota.  See  His- 
torical Note  25  U.  S,  C.  A.  421. 

43  SL  139  : May  24?  1924*  0.  1S1 — An  Act  Conferring  jurisdiction 
upon  the  Court  of  Claims  to  hear,  examine,  adjudicate,  and 
enter  judgment  in  any  claims  which  the  Greek  Indians  may 
have  against  the  United  States,  and  for  other  purposes.7® 

43  St  146 ; May  24,  1924 ; C-  1$&— An  Act  To  fix  the  compensation 
of  officers  and  employees  of  the  Legislative  Branch  of  the 
G overmnent. 77 

43  St  170;  May  27,  1924;  0,  260-^An  Act  To  authorize  the  eaiten- 
sion  of  the  period  of  restriction  against  alienation  on  the 


3, 

F.  2d  495; 

27,  1924; 


Ap  34  St.  5?0,  dted;  Mevio.  Sol  OH.,  May  31,  1929,  Feb, 
1930  Dec.  30,  1930;  Globe,  81  F,  2d  143;  In  re  Irwin,  60 
In  ro  Penn,  41  F,  2d  257  ; Taylor.  5’1  F,  2d  884. 

*T  sg  25-  St.  642,  sec.7.  Cited:  Op.  Sol,  M,  12S74,  Oct, 

M.  13270.  Nov.  6,  1924, 

« Sg.  41  St,  3.  28.  S-  43  St.  672. 

43  SL  672  ; 44  St-  1397. 

» Sff.  .24  St.  38S  ; 26  KL  794  ■ 36  St,  859. 

« Sff.  23  St.  79  ; 36  St.  855, 

^ A *402sf tI229/  f 44  fit?" 568  ; 40  SL  1562*  40  8ft.  1115  ; 48  St.  302; 
50  St  650  Cited;  Op.  So5.  M. 2803 8,  Jvna  4,  1935;  Klamath,  298  tJ.  S. 
244  ; Seminole,  78  C.  Cls.,  455 ; U.  S.  v,  Seminole,  299  U.  S,  4X7. 

^Ag.  30  St.  829. 

T'’  1229.  44  SL  568;  45St.  944  ;46  St.  1115  :IS0SL  564, 

650.  Cited;  Creek,  302  TO.  S,  620  ; Creek,  77  C.  Cls.  226  z Crock,,  @3  G Cls. 
270;  Greek,  74  O.  Cls.  663  ; Cjoek.  77  C.  Cls.  159;  Creek.  78  Q-  Oa,  474  5 
Creek,  84  6.  CLt,  12;  Kluinath,  296  U-  S-.  244  ; Lucas,  ID  F.  2d  m ; V.  S.  v. 
Crook.  295  TJ.  S.  103, 

TT^,  46  St.  32. 
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homer  tend  allotment  made  to  members  of  the  Kansas  or  Kaw 
Tribe  of  Indians  in  Oklahoma.™ 

43  St.  205;  May  2S*  1024;  C.  204 — An  Act  Making  appropriations 
for  the  DepurtuieutK  of  State  and  Justice  arid  for  the  Judici- 
ary, and  for  the  Departments  of  Commerce  and  Labor,  for 
the  fiscal  year  ending  June  30.  1025 ; and  for  other  purposes,78 

43  St.  244;  May  20, 1024 ; C,  210— Aii  Act  To  authorize  the  leasing 
for  oil  and  gas  mining  purposes  of  unallotted  lands  on  Indian 
reservations  affected  by  the  proviso  to  section  3 of  the  Ac  I 
Of  February  28,  1601“  25  TJ.  S.  C,  1198. 

43  St.  CMfi ; May  31,  1024  ; C.  21 5= An  Act  To  provide  for  the  addi- 
tion of  the  names  of  certain  persons  to  the  final  roll  of  til*? 
Indians  of  the  Flathead  Indian  Reservation,  Montana.- J 

43  St.  246;  Slay  31,  1024;  0,  210— An  Act  To  provide  for  the 
reservation  of  certain  lands  in  Utah  as  a school  site  for  Uto 
Indians. 

43  St.  24G;  May  31,  2024  ; C,  217— An  Act  Providing  for  the  resor 
vation  of  certain  lands  In  Utah  for  certain  bands  of  Palate 
Indians. 

43  St,  247 ; May  31,  1924  : O.  220 — An  Act  To  authorize  the  setting 
aside  of  certain  tribal  lands  within  the  Quinaielf  Indian 
Reservation  in  Washington,  for  lighthouse  purposes,*4 

43  St.  252;  June  2,  1924;  C.  231* — An  Act  to  provide  for  the 
disposal  of  homestead  allotments  of  deceased  allottees  within 
the Rlaek feet  Indian  Reservation*  Montana.^  See  Historical 
Note  25  U.  S,  C,  A,  331. 

43  St.  253 ; June  2,  1924  ; C.  232 — A n Act  To  provide  for  the  addi- 
tion of  the  names  of  Chester  Calf  and  Crooked  Nose  Woman 
to  the  final  roli  of  I he  Cheyenne  and  Arapuho  Indians,  Soger 
jurisdiction,  Oklahoma, 

43  St.  253 ; June  2,  1924;  €.  283— An  Act  To  authorize  the 
Secretary  of  the  Interior  to  issue  certificates  of  citizenship  to 
Indians,*  8 u,  S.  C,  s,  173, 

48*  St,  357;  June  3,  1024;  C,  239— An  Act  Authorizing  pavment 
to  certain  Red  Lake  Indians,  out  of  the  tribal  trust  funds, 
for  garden  plats  surrendered  for  schooLfarm  use, 

43  bt.  357;  June  3,  1924;  O.  240-=^An  Act  To  authorize  acquisi- 
tion of  tin  reserved  public  lands  in  the  Columbia  ox*  Moses 
Reservation,  State  of  Washington,  under  Acts  of  March  2&, 
1912,  and  March  3,  1877,  and  for  other  purposes.**  43 
U.  S,  a 208, 

43  St.  306 ; June  4,  1924 ; C.  243 — An  Act  Authorizing  the  Wichita 
and  a 119 ia ted  hands  of  Indians  In  Oklahoma  to  submit  claims 
to  the  Court  of  Claims,®1 

43  St.  376 ; June  4S  1924 ; Cl  253“— An  Act  Providing  for  the  final 
disposition  of  the  affairs  of  the  Eastern  Band  of  Cherokee 
Indians  of  North  Carolina.87  See  Historical  Note  25  U,  S C A 
331, 

43  St.  300;  June  5,  1924:  C,  264— An  Act  Making  appropriations 
for  the  Department  of  the  Interior  for  the  fiscal  year  ending 
June  30, 1925*  and  for  other  purposes/18 

43  St.  475;  June  7,  1024;  C.  288 — An  Act  For  the  continuance 


of  construction  work  on  the  San  Carlos  Federal  irrigation 
project  in  Arizona,  and  for  other  purposes-** 

13  St.  477 ; June  7.  1924;  O,  289 — An  Act  Authorizing  the  Secre- 
tary of  the  Interior  to  investigate  and  report  to  Congress 
the  facts  in  regard  to  the  claims  of  certain  members  of  the 
Sioux  Nation  of  Indians  for  damages  occasioned  by  the  de- 
struction of  their  horses,00 

43  St,  477 ; June  7,  1024  ; C,  291 — An  Act  Making  appropriations 
for  the  military  and  nonmilitary  activities  of  the  War  De- 
partment for  the  fiscal  year  ending  Juno  30,  1925,  and  for 
other  purposes. 

13  St.  Oil ; Juno  7,  1924 ; O,  292— An  Act  Making  appropriations 
for  the  Executive  Office  and  sundry  independent  executive 
bureaus,  boards,  commissions,  and  offices,  for  the  fiscal  year 
ending  Juno  30,  1925,  and  for  other  purposes. 

43  St.  533;  June  7,  1924;  C-  293— An  Act  To  provide  for  a 
girls’  dormitory  at  the  Fort  Lapwai  Sanatorium,  Lapwai, 
Idaho,6* * 

43  St,  536;  June  7,  1924 ; C,  298* — All  Act  To  pnv  tuition  of  Indian 
children  in  public  schools, 

43  St.  53 < ; June  7,  1924 ; O,  30fi— An  Act  Conferring  jurisdiction 
upon  the  Court  of  Claims  to  hear,  examine,  adjudicate,  and 
enter  judgment  In  any  claims  which  the  Choctaw  and 
Chickasaw  Indians  may  have  against  the  United  States,  and 
for  other  purposes.03 

43  St,  578;  June  7,  1924:  C,  303— An  Act  Making  appropriations 
for  the  Legislative  Branch  of  the  Government  for  the  fiscal 
year  ending  June  30,  1025*  and  for  oilier  purposes. 

43  St,  595;  June  7,  1924;  C.  309— An  Act  To  amend  and  Act 
entitled  “Ail  Act  authorizing  ran  appropriation  to  meet  propor- 
tionate expenses  of  providing  a drainage  system  for  1’Jutn 
Indian  lands  in  the  State  of  Nevada  within  the  Newlrmds 
reclamation  project  of  the  Reclamation  Service,"  approved 
February  14,  1923  j*3 

43  St.  o96;  June  7.  1924;  C.  310— -An  Act  Authorizing  an  appro- 
priation to  enable  the  Secretary  of  the  In  terror  to  purchase 
a tract  of  laud,  with  sufficient  water  right  attached,  for  the 
use  and  occupancy  of  the  Temoak  Band  of  homeless  Indians, 
located  at  Ruby  Valley,  Nevada.04 

43  St.  596;  June  7,  1924;  G,  311— An  Act  For  the  relief  of  set- 
tlers and  towmsite  occupants  of  certain  hinds  in  the  Pyra- 
mid Lake  Indian  Reservation,  Nevada,6*  See  Historical  Note 
25  U,  S,  C.  A,.  421, 

43  St  590:  June  7,  1924;  G.  313— An  Act  To  authorize  the  pay- 
ment of  certain  taxes  to  Stevens  and  Ferry  Counties,  in 
the  State  of  Washington,  and  for  other  purposes.®* 

43  St  606;  .Tune  7,  1924;  C.  318— An  Act  Authorizing  annual 
appropriations  for  the  maintenance  of  that  portion  of 
GaUupdJurango  Highway  across  the  Navajo  Indian  Reserva- 
tion and  providing'  reimbursement  therefor/1 

43  St.  634;  June  7,  3924  ; CL  328— An  Act  To  provide  for  quarters, 
fuel,  aed  light  for  employees  of  the  Indian  field  service,  25 

u.  a a 56. 

43  St,  636;  June  7,  1924  ; 0,  331 — An  Act  To  Quiet  the  title  to 
lands  within  Pueblo  Indian  land  grants,  and  for  other  pur- 
poses,™ See  Historical  Note  25  U.  S.  a A,  331. 


32  St.  636.  Cited."- 3D  Op.  A,  Q.  1;  Op.  Sol,  M.14237,  Dec.  23, 
73  8g,  36  St.  328. 

w 8ft.  2G  St.  795,  sec,  3-  S.  44  St,  1347,  Cited:  Brown,  39  Yale  L,  J 
307;  Op,  Sol,  M. 27996,  .May  14.  1935;  Memo.  gol.  Off.,  6et.  22  1936: 
Memo,  Sol.,  Oct.  21,  1033  ; British- American,  209  Xh  S.  159  ’ 

“ 40  St.  .501 ; 41  St.  9,  Cited:  Op.  SoL  M ,14233,  Apr.  24,  1025. 

62  li.  47  St,  37, 

^Sg.  41  St.  16,  see.  10, 

**  F,  45  St,  1094;  49  St.  388,  Cited:  Brown,  15  Minn.  L,  Rer  182  = 
Goodrich.  14  Calif-  L,  Rev.  83,  187  ■ Houghton.  19  Calif,  L Rev  507  • 
Krieger,  3 Geo.  Wash.  L,  Rev.  270 ; Wiel,  12  A.  B,  A,  Jour,  37;  68  Cong/ 
1st  sessg  Sen.  Rept,  No.  441  \ 12  L.  D.  Memo.  208  ; Memo,  of  Comm’r 
Jan,  G,  1937;  Memo,  Sol..  Feb,  17,  1939;  51  L.  D.  326;  53  L D 503  ! 
It-,1-  Pr  39  5 Davis,  32  F.  2d  800  ; Deere-  22  F.  2d  851  ; Halbert,  2S3  D.  s! 

66S: u* *• *■ ■ 

*a  S/y.  23  St,  76  ; 37  St.  77. 

s £‘  4LS«J'  ^43  St  1313.  Cited:  Klamath.  296  J7.  3.  244. 

^ Fff.  36  St,  855:  37  St.  678.  A.  46  St.  1518.  8,  43  St  1141  - 44  St 

I UW/ri  & v!w^j«rA2«?VoT  F‘  * 417:  u' s*  - Sw”i”'  40 

&Sft.  4 St.  442:  7 St.  46.  90.  212.  213.  230.  425;  10  St,  1109  ‘ 31  Rt 
614.  730:  If  St.  411*  lf>  St.  622,  640,  652.  65S,  669,  673.  696  : 16  St 

I??1  Si*  ?Sf’  WS>1  n4  21-  Bm  ' m Bt'  045  - 26  1029;  27  St,  3 39 

644;  28  St,  451.  896 ; S3  St  1081  j 34  St.  375;  35  St,  102:  36  St  273 
277.  858  F0C,  13:  1063;  37  St.  521.  522.  934:  38  St,  582,  604  See  22* 
606;  AS  St..  ISO.  138.  1«4  i 40  St.  297.  564.  570/571  » 41  St  It  28 Hi' 
441,  448,  1107  * 42  St,  568.  3488.  §.  43  St.  1313:  44  St  453  * 45 
f ucaMUlv  p'S|(i  32S  St'  279'  Cited:  Memo.  Sol,  Off.,  Apr.  * 4,  1083  ; 


48  4>fc  644;  Juno  7,  1924;  C,  33A— An  Act  Conferring  jurisdiction 
upon  the  Court  of  Claims  to  hear,  examine,  adjudicate,  and 
enter  judgment  in  any  claims  which  the  Staefcfrrldge  Indians 


££‘43  St.  401.  W.  43  St.  1141  ; 44  gt,  453,  841.  0 34:  45  St,  200,  883, 
1562,  1023:  46  St,  90.  2791  1115,  JR19,  1552;  47  St.  91.  Cited:  Memo 
Sol  Feb,  19,  1933:  Memo,  Sail.  Off.,  Dec,  27,  1034,  Feb.  21,  1935; 
Secy7??  Letter  to  A.  0,.v  Mnr.  20.  1030, 

00  7?P  45  St.  986.  S.  44  SL  135. 

8.  43  St.  3141. 

“A,  44  St  568;  45  St,  1229.  8 . 43  St  1612;  46  St.  1562;  50  gt, 

0»0.  Cited:  Chickasaw.  75  C,  CIs*  426 ; Choctaw.  75  0.  ois.  494  ; Choc- 
tnw,  81  C,  C!s.  63 : Choctaw*  81  iC.  Cls,  1 : Choctaw,  S3  C.  CIS,  49  * 
Ohoctnw.  88  C.  Cls,  140  v Klairtath,  f!96  U,  S,  244.  " ' " r 

m A a.  42  St.  1246.  Cited:  Memo.  goU/Aiife  22.  1936. 

M 8.  45  St.  200. 

115  Sf/.  IS  St.  S44,  Cited:  Memo.  3oJa„  Dee  10.  1935. 

2 ^ 27  St  & 44  St,  161.  dtedf."  69  L.  D 091, 

8,  43  St.  1141 ; 45  m,  200.  ' 

44  St,  161.  117|‘  45  St,  64,  1562,  1623:  46  St.  90.  173.  279,  1115, 

15s IJ  <T  St.  81.  525..840:  4B  St.  108,  274  ; 49  St.  176,  809.  1459,  1757  ; 
op  St.  564  * 52  St  291,  778.  Cited:  71  Cnng..  3d  FeSs,,  Bearings,  gen. 
Comm  on  Ind.  Aft..  S.  5828,  Feb.  18,  1931;  8 L.  D,  Memo.  22U;  Re- 
port  of  Status  of  Pneblo  of  Pojoaque^  Nov.  3.  1932;  Memo.  Sol.  Off., 
June  23,  1933  Aug.  17,  1933.  Sept,  29,  1933;  Memo  gel..  Oct.  23,  1934 
Op,  Sol.  M.  2810S,  Afar.  18,  1936;  Memo,  gol.  Off.,  Sept.  12  1936* 

friM  ¥'  28A50*,J2lc*  I ?#  103ft;  Memo,  gab  Anr.  14  1939;  Memo! 

^1,  Off..  Apr  14  1039 : 64  T.  D,  SS2.;  Garcia,  43  F.  2d  873  ; pueblo 
fjo  San  Juan.  47  F.  2d  446  t Pueblo  of  PIcutIb,  50  F,  2d  12;  U.  S,.  v. 
Algodones,  52  F,  2d  359;  U.  g,  T-  Chiavez,  290  IT.  g.  357  r D.  3,  V 
Wooten,  40  F,  2d  882, 
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n my  have  against  the  United  States,  and  for  other  purp 

-13  Sr.  tm;  Jmie  7,  3924;  C.  345— An  Act  To  provide  for  the 
protection  of  forest  lands,  for  the  reforestation  of  denuded 
areas,  for  the  extension  of  national  forests,  and  for  other 
purposes,  in  order  to  promote  the  continuous  production  of 
timber  on  hinds  chiefly  suitable  therefor,  16  tJ,  S.  C.  47 1,  499, 
o05.  ^ . . 

48  St.  067  j June  7t  1024;  C,  372— Joint  Resolution  Authorizing  ex- 
penditure off  the  Fort  Peck  4 per  centum  fund  now  standing 
to  the  credit  of  the  Fort  Peck  Indians  of  Montana  in  the 
Treasury  of  the  United  States,  , 

4H  St,  668;  June  7,  1924;  C 376— Joint  Resolution  To  provide 
that  the  powers  and  duties  conferred  upon  the  Governor  of 
Alaska  under  existing  law  for  the  protection  of  wild  game 
animals  and  wild  birds  in  Alaska  be  transferred  to  and  be 
exercised  by  the  Secretary  of  Agriculture.3 

43  St  672 ; Dec.  R,  1924 ; 0,  4— An  Act  Making  appropriations  to 
supply  deficiencies  in  certain  appropriations  for  the  fiscal 
year  ending  June  30,  1024,  and  prior  fiscal  years,  to  provide 
supplemental  appropriations  for  the  fiscal  year  ending  June 
30  1925,  and  for  other  purposes,3 

43  fit,  704  ; Dee.  6,  1924 ; C*  H — An  Act  Making  additional  appro- 
priations for  the  fiscal  year  ending  Juno  30,  192o*  to  enable 
the  heads  of  the  several  deportments  and  independent  estab- 
lishments to  adjust  the  rates  of  compensation  of  civilian 
employees  in  certain  of  the  field  services* 

43  St  722  ■ Jan,  0,  1925 ; C.  28— An  Act  To  perfect  the  title  of 
purchasers  of  Indian  lands  sold  under  the  provisions  of  the 
Act  of  Congress  of  March  3,  1909  (33  St  751),  and  the  regu- 
lations pursuant  thereto  as  applied  to  Indians  of  the  Qnapaw 
Agency,4 

43  St,  723 ; Jan.  6,  1925 ; C,  29— An  Act  To  amend  an  Act  ap* 
'proved  Marcia  3,  1909,  entitled  “An  Act  for  the  removal  of 
the  restrictions  on  alienation  of  lands  of  allottees  of  the 
Quapaw  Agency,  Oklahoma*  and  the  sale  of  ail  tribal  lands, 
school  agency,  or  other  buildings  on  any  of  the  reservations 
within  the  Jurisdiction  of  such  agency,,  and  for  other 
purposes.”  5 

43  St.  726;  Jan.  7,  1925;  C.  34— An  Act  To  amend  an  Act  entitled 
“An  Act  to  provide  for  the  disposal  of  the  unallotted  lands 
on  the  Omaha  Indian  Reservation,  in  the  State  of 
Nebraska,” a 

43  St,  728 ; Jan.  7,  1925 ; O.  36 — An  Act  To  amend  an  Act  entitled 
“An  Act  to  amend  an  Act  entitled  'An  Act  making  appropria- 
tions for  the  current  and  contingent  expenses  of  the  Bureau 
of  Indian  Affairs,  for  fulfilling  treaty  stipulations  with  varh 
ous  Indian  tribes,  and  for  other  par  poses,  for  the  fiscal  year 
ending  June  30,  1914,’  approved  June  39,  1913/'  approved 
Mar  26,  1920/ 

43  St,  729-  Jan,  ©f  1925;  O-  58  -An  Aet  Authorizing  the  Ponca 
Tribe  of  India#*  residing  in  the  States  of  Oklahoma  and 
Nebraska  to  submit  claims  to  the  Court  of  Claims. 

43  St.  730;  Jan,  9,  1925;  C.  59— An  Act  Conferring  jurisdiction 
on  the  Court  of  Claims  to  determine  and  report  upon  the 
Interest,  title,  ownership,  and  right  of  possession  of  the 
Yankton  Band  of  Santee  Sioux  Indians  to  the  Bed  Pipestone 
Quarries,  Minnesota.8 

43  St.  739 ; Jari,  33;  1025 ; C-  Tfi— An  Act  To  establish  an  Alaska 
Game  Commission  to  protect  game  animals,  land  fur-bearing 
animals,  and  birds,  in  Alaska,  and  for  other  purposes.® 
See  9,  p.  743—48  U,  S.  C.  197 ; See,  10,  p.  743—48  U.  S.  C. 
198;  See,  16,  p.  747—43  V . S,  O.  202a, 

43  St.  753  ; Jan.  20,  1925  ; 0.  85 — An  Act  Making  appropriations 
to  supply  urgent  deficiencies  in  certain  appropriations  for 
the' fiscal  year  ending  June  80V  1925,  and  prior  , fiscal  years, 
to  provide  urgent  supplemental  appropriations  for  the  fiscal 
year  ending  June  BO,  1925,  and  for  other  purposes. 

43  St.  793 ; Jan.  27,  1925 ; C.  101— An  Act  To  amend  the  law 


» Cited * Klamath.  296  U,  8.  244;  Slockbrldge,  €3  C,  Cls,  288;  Stock 
bridge,  61  C.  CIs.  472. 

if f 11  It  804':  42  if.  052?  43  St.  Ill,  It?,  *ec.  8.  5.  8.  *H  Bt  1862. 
Cited;  HO  I,.  D.  891. 


relating  to  timber  operations  on  the  Menominee  Reservation 
in  Wisconsin.1®  _ , . , 

4»  St.  71)5;  Jan.  21).  1025;  G.  10S— An  Act  To  amend  an  Act  en- 

titled "An  Act  for  tilt;  relief  of  Indians  occupying  railroad 
lands  in  Arizona,  Now  Mexico,  or  California,"  approved 
March  4,  1913“  . „ „ 

43  St.  795  - Jan.  2f>,  1025 ; C.  100 — An  Act  Providing  for  an  allot- 
ment of  land  from  tliu  Kiowa,  Coni.incho,  and  Apache  Indian 
Reservation,  Oklahoma,  to  James  F.  Rowell,  an  intermarried 
and  enrolled  member  of  the  Kiowa  Tribe /“ 

43  St.  798;  Jan.  30,  1925;  C.  114— An  Act  Providing  for  a per 
capita  payment  of  $50  to  each  enrolled  member  of  the  Chip- 
pewa Tribe  of  Minnesota  from  the  funds  standing  to  their 
credit  in  the  Treasury  of  the*  United  States,13 
43  St  800;  Jan,  89,  1925  ; a 117— An  Act  To  provide  for  the 
payment  of  oiicJmif  the  cost  of  the  construction  of  a bridge 
across  the  San  Juan  River,  New  Mexico,14 
48  St  812;  Feb.  7,  1925;  0,  14S— An  Act  To  refer  the  claims  of 
the  Delaware  Indians  to  the  Court  of  Claims,  with  the  right 
of  appeal  to  the  Supreme  Court  o£  the  United  States,1 
48  St  816 ; Feb.  0,  1925  : C,  161— An  Act  To  compensate  the  Chip- 
pewa Indians  of  Minnesota  for  lands  disposed  of  under  the 
provisions  of  the  Free  Homestead  Act,10 
43  St  817 ; Feb.  % 1925 ; O,  103— An.  Act  Authorizing  repayment 
of  excess  amounts  paid  by  purchasers  of  certain  lots  in  the 
townsite  of  Banish,  formerly  Fort  BertkoM  Indian  Reser- 
vation, North  Dakota/1  lA  . 

43  KL  818;  Feb.  9,  1925;  C.  104— An  Act  To  provide  for  the 
payment  of  certain  claims  against  the  Chippewa  Indians  of 

43  St  lSmf Feb.  9,  1925 ; C,  166— An  Act  Authorizing  the  Secre- 
tary of  the  Interior  to  pay  certain  funds  to  various  Wisconsin 
Pottawfitomi  Indians/®  , ..  , . 

43  St  810;  Feb.  9,  19*25;  C,  168— An  Act  To  amend  the  Act 
entitled  “An  Aefc  making  appropriations  for  the  current  ana 
contingent  expenses  of  the  Bureau  of  Indian  Affairs,  for 
fulfilling  treaty  stipulations  with  various  Indian  tribes,  and 
for  other  purposes,  for  the  fiscal  year  ending  June  30,  1915* ' 
approved  August  1,  1914.1® 

43  St  820;  Feb.  9,  1925;  C,  169— An  Act  For  the  relief  of  the 
Omaha  Indians  of  Nebraska.20 

43  St.  822  ; Feb.  10,  1925 ; C.  200— An  Act  Making  appropriations 
for  the  Department  of  Agriculture  for  the  fiscal  year  ending 
June  30, 1926,  and  for  other  purposes/1 
43  St,  886;  Feb.  12,  1925;  C,  214— An  Act  Authorising  certain 
'Indian  tribes,  or  any  of  them,  residing  in  the  State  of  Wash- 
ington to  submit  to  the  Court,  of  Claims  certain  claims 
growing  out  of  treaties  or  otherwise,22 
43  St.  880":  Feb-  12,  1925 ; 0.  219— An  Act  To  amend  the  Act 
entitled  “An  Act  to  provide  that  the  United  States  shall 
nid  the  States  in  the  construction  of  rural  post  toads,  and 
for  other  purposes/-  approved  July  11,  IWk  as  amended  and 
supplemented*  and  for  other  purposes,”  See.  4,  p,  89$— 
U S O 12 

43  St  8921  Feb.  12,  1925;  C.  225— An  Act  Making  approbations 
'for  the  military  and  nonmiiitary  activities  of  War  De- 
partment for  the  fiscal  year  ending  June  30,  1926,  ana  for 

43  Sh  954*:  Fcb^o’fl925  ; C.  273— An  Act  To  provide  for  exchanges 
of  Government  and  privately  owned  lands  in  the  Wa lapel 
Indian  Reservation,  Arizona  _ . 

43  St.mS  ; Feb,  21,  1025;  G.  289— An  Act  To  amend  the  Act  of 
June  30,  1919,  relative  toper  capita  cost  of  Indian  schools. 

43  Stf 978  1S/1D25 ; O.  320— An  Act  For  the  establishment 


Sol., 


m^.  ’44  St.  It 
16  8t,J 


220,  411 ; 18  St,  .177,  Ag.  35  St.  51,  sec.  2,  Cited?  Memo. 
1936^  ^ ^ gti  4g . 41  st  9 . 42  Bt-  994,  A,  46  St-  299* 
Cited:  U.  S-  ex  rel.  Kadrie,  SO  F.  2d  980. 


8tf.  4,1  St,  1313, 

*Sg.  15  St,  751, 

* Ag.  15  St,  751,  1.  _ , _ s, 

• 22  St.  341 ; 23  St.  630,  Ag.  m St.  111. 


Cited:  Memo,  Sol.  Off., 

,a"s|2389it.'  66,  Ag.  41  Bt,  625.  _ Cited. t g0f"O.  B.  1. 

* &a.  38  St*  284,  .see.  22,  Cited:  YaoUtoB,  272  tfi S.  35U  „ 

t>  A 4fl  St.  1111  ; 52  St.  1169.  S.  45  St.  530,  1180;  46  S|,  B9^*  47  St* 
609  1432  Plfi  St.  4*67 ; 49  St,  247,  1421 ; 50  St.  305;  52  St.  710. 

o 

ERIC 


1 7 St.  130  * 18  St.  35*  450.  A.  44  Sh  1 J5Sj  49  St, 
mre  72  C.  £ls,  483  ; Delaware,  74  0.  CIS.  3Go  I DeU- 
Eiamath,  296  U.  8-  244. 

& 44  St,  161. 


16 

1459.  Cited:  - 
ware.  84  C.  Cla. 

10  8g.  25  St.  645- 
17  JS>7-  36  St,  458. 

39  St  9§t.  Ag.  41  St,  432, 

Is  It.  582.  590.  44  St.  161, 

Duwatai^h,  79  C,  Cla*  530, 

Mi.  42  St,  214,  861,  1157, 

" 41  St.  0, 


14  Ag.  4: 

®je:4s 


$n  1634. 
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of  industrial  schools  for  Alaskan  native  children,  and  for 
other  purposes.  See.  1—48  U,  S,  C.  173;  See.  2 — 18  IT,  S.  C, 
174. 

4.3  St.  981 : Feb.  25,  l02o ; C.  320 — An  Act  To  restore  homestead 
rights  in  certain  eases.3*  43  XL  §,  C.  1ST, 

4:  St.  904 ; Feb.  20,  1925 ; C,  343— An  Act  Authorizing  the  con- 
struct ion  of  a 1) ridge  across  the  Colorado  River  near  Lee 
Ferry,  Arizona.37 

43  St.  1003 ; Feb.  20, 192a ; C.  35(F— An  Act  Authorizing  the  Secre- 
tary of  the  Interior  to  soil  certain  land  to  provide  funds  to 
ba  used  in  the  purchase  of  a suitable  tract  of  land  to  be  used 
for  cemetery  purposes  for  the  use  and  benefit  of  members 
of  the  Kiowa,  Comanche,  and  Apache  Tribes  of  Indians.28 
43  St.  1008 ; Feb,  27,  1925 ; C.  359— An  Act  To  amend  the  Act  of 
Congress  of  March  3,  1921,  entitled  “An  Act  to  amend  sec- 
tion 3 of  the  Act  of  Congress  of  June  28,  1906,  entitled  "An 
Act  of  Congress  for  the  division  of  the  lands  and  funds  of 
the  Osage  Indians  in  Oklahoma,  and  for  other  purposes.,  M ** 
See  Historical  Note  25  U.  S.  C.  A.  331. 

43  St.  1014 ; Feb.  27,  1925 ; O,  364— An  Act  Making  appropria- 
tions for  the  Departments  of  State  and  Justice  and  for  the 
Judiciary,  and  for  the  Departments  of  Commerce  and  Labor, 
for  the  fiscal  year  ending  June  30,  1926 » and  for  other 
purposes** 

43  St.  1052;  Feb,  28,  1925;  O,  365— An  Act  To  compensate  the 
Chippewa  Indians  of  Minnesota  for  timber  and  interest  in 
connection  with  the  settlement  for  the  Minnesota  National 
Forest,” 

43  St.  1096;  Mar,  % 1926 ; C.  894— An  Act  To  authorize  an  appro- 
pH al Ion  for  the  purchase  of  certain  lots  in  the  town  of 
Cedar  City,  Utah,  for  the  use  and  benefit  of  a small  baud 
of  Piute  Indians  located  thereon.22 
13  St.  1301;  Mar.  3*  1025;  0„  414- — An  Act  To  authorize  the 
Secretary  of  the  Interior  to  sell  to  the  city  of  Los  Angeles 
certain  lands  in  California  heretofore  purchased  by  the 
Government  for  the  relief  of  homeless  Indians,*8 
43  St  1302;  Mar,  3,  1925;  C.  415— An  Act  Appropriating  money 
for  the  relief  of  the  Clallam  Tribe  of  Indians  in  the  State 
Of  Washington,  and  for  other  pu  rpoge??,®1 
48  St,  1114;  Mar,  3,  1925;  C,  431— An  Act  To  authorize  the 
Secretary  of  the  Interior  to  cancel  restricted  fee  patents 
covering  lands  on  the  Winnebago  Indian  Reservation  and 
to  issue  trust  patents  in  lieu  thereof,*5  See  Historical  Note 

3d  tj.  a a a.  831, 

43  St  1114  r Mar,  3,  1925;  O,  432— As  Act  To  provide  for  the 
permanent  withdrawal  of  a certain  40-d ere  tract  of  public 
land  in  New  Mexico  for  the  use  and  benefit  of  the  Navajo 
Indians.* 

43  St,  1115;  Mar.  3,  1025 ; CL  433— An  Act  To  provide  for  ex- 
changes of  Government  nml  privately  owned  lands  in  the 
additions  to  the  Navajo  Indian  Reservation.  Arizona*  by 
Executive  orders  of  January  8,  1900,  and  November  14 
1901.* 

43  St.  1133;  Mar.  & 1925;  O,  4511— An  Act  Conferring  jurisdiction 

48  St  1185- 
*8.  44  St.  161, 

58  Cited:  Mgma,  Sol.  Off,,  Jan.  30,  1938. 
t 5L4 gr  34  St,  539  ; 41  St,  1250.  A 45  St.  2478,  Cited’  36  On  A G 
93?  38  Op.  A.  G.  577  I 10  L,  D.  Memo,  32  : 12  L,  D,  Memo.  642;  Dp  Sol 
M,  ITfifT.  Dec,  19,  1925;  M.  18423,  Mar,  16f  %926  ( M.  19190,  June  2 
1026,  M.  19225,  June  7.  1926;  Memo.  Sol,  Off,,  June  8 1926  July  15* 
1926,  July'  20,  1926,  July  23  1926,  Sept,  3 1926  Oct  26  1926* 

Oct.  27,  ifoa  Feb,  2 1927;  Op.  Sol.,  M.  #1642*  Mar  26?  4927 ; Memo: 
Sol,  Off.  Sept  12,  1927,  Feb,  21,  1929,  Apr,  6.  1929;  Op,  Sol.,  M,  25107, 
May  4,  1920;  Memo,  Sub  Off-,  Sept.  IS,  1920  * Op,  A,  G„  Oct,  5,  1929  ’ 
aJvui o.  Soi.  Off,,  Feb,  3,.  1030.  Apr,  22,  1930,  July  8,  1930 ; Letter  to 
Comm  r of  lad  Affaire  from  See’y  of  Inf.,  Sept.  1930;  Memo,  Sol.  Off., 
Deer.  17,  1030,  Mar.  10,  1931,  Apr.  9,  1031  ; Op.  Off..  M.  26731  Oet 
3 4,  1931  : Qp . Com Gen.  to  SecV,  Feb.  4,  1932;  Memo.  Sol*  Off., 
Apr.  8,  19.13.  May  2 1.  1933,  June  29,  1933,  Dee.  21,  1933-  Od  Sol 
¥'  % 1934  Memo,  Sol.  May  L ikle ; Op.  s4/M' 27963! 

Jan.  26,  1937;  Better  from  A,  G.  to  Sec’y.  of  let..  Feb.  13  1937; 
Letter  from  Asst.  See  y,  to  A,  G,,  Oct,  27.  1937;  53  I,  D.  169 E 54 
J,  D,  105;  54  I D 2fi0:  f»4  I.  D.  341;  55  I.  B,  455  t 56  L D 48  * 
Browning.  6 F,  2d  SOI  ; Chateau,  283  V.  S.  691;  Globe,  81  F,  2d  143  * 
Hickey,  04  Is , 2d  628  ; Logan.  58  F,  2d  697;  Morrison,  6 P.  2d  8ll  ; 
Osage,  33  F.  2d  21  * Tapp,  6 P.  Supp.  577 ; Taylor,  51  P 2d  884  * 
f-  3.  v.  Bd.  *f  Cutum-rs..  26  P.  Supp,  270-  U.  ‘§,  v„  Carson,  19  F* 
Sapp.  619;  it,  ».  v,  Howard,  8 F.  Snpp,  617*  U.  S,  y.  Hughes  ”6  F' 
972 ; U.  S._  v.  Johnson,  87  F.  2fl  155;  TJ.  S.  v.  Masfunfckshey 
S.  v.  Meilendore',  74  F.  2d  286;  Williams,  S3  F* 


upon  the  Court  of  Claims  to  hear,  examine,  adjudicate,  and 
Oilier  judgment  in  any  and  all  claims,  of  whatever  nature1 
which  the  Kansas  or  Kaw  Tribe  of  Indians  may  have  or 
claim  to  have,  against  the  United  States,  and  ‘for  other 
purposos.'#8 

43  St,  IMl;  Mar,  3,  1923  ; 0.  402 — An  Act  Making  appropriations 
for  the  Department  of  the  Interior  for  the  fiscal  year  ending 
June  30,  1926,  and  for  other  purposes.™  p,  1147-^*23  U B C. 
57  (38  St  584,  sec,  1:  40  St  564,  see,  1)  ; p,  1151— See  His^ 
torieal  Note  25  TJ.  S.  G.  A.  335. 

43  St.  1134  * Mar,  3,  192a;  G,  ifiL-^An  Act  To  amend  an  Act 
entitled  “An  Act  authorizing  extensions  of  time  for  the 
payment  of  purchase  money  due  under  certain  homestead 
entries  and  Government-land  purchases  within  the  former 
Cheyenne  River  and  Standing  Rock  Indian  Reservation, 
North  Dakota  and  South  Dakota/0 

43  St,  1393  ; Mar,  3,1925 ; O.  463 — An  Act  Making  appropriations 
for  the  Executive  Office  and  sundry  independent  executive 
bureaus,  hoards,  commissions,  and  offices,  for  the  fiscal  year 
ending  June  30,  1926,  and  for  other  purposes, 

43  St,  126 < ; Mar,  4,  1925  ; G,  533— *- A n Act  To  provide  for  exten- 
sion of  payment  on  homestead  entries  on  ceded  lands  of  the 
Fort  Feck  Indian  Reservation,  State  of  Montana,  and  for 
other  purposes.'11 

43  St.  1286 ; Ma.r.  4,  1925;  CL  549-  An  Act  Making  appropriations 
for  the  Legislative  Branch  of  the  Government  for  the  fiscal 
year  ending  June  30,  1926,  and  for  other  purposes. 

43  St.  1301 ; Mar,  4,  1925 ; C,  550  An  Act  Extending  the  time  for 
repayment  of  the  revolving  fund  for  the  benefit  of  the  Grow 
Indians.  Sec.  2,  p,  1302—30  U,  g.  C.  ^33a, 

43  St.  1313;  Alar,  4,  1925;  O,  556—An  Act  Making  appropriations 
to  supply  deficiencies  in  certain  appropriations  for  the  fiscal 
year  ending  June  30,  1925  ; and  prior  fiscal  years,  to  provide 
supplemental  appropriations  for  the  fiscal  years  ending  June 
30,  1925,  and  June  80,  1026,  and  for  other  purposes,4* 

43  St.  1362 ; Apr.  14.  1924 ; C.  103— An  Act  For  the  relief  of 
J.  G,  Sen  pc  It. 

43  St.  1367 ; May  24,  1924 ; C.  1$6- — An  Act  Authorizing  the  re- 
moval of  the  restrictions  from  40  acres  of  the  allotment  of 
Isaac  Jack,  a Seneca  Indian,  and  for  other  purposes, 

43  St  1367 ; May  24,  1924;  Os  1S7 — All  Act  To  cOmpeiigate  three 
Comanche  Indians  of  the  Kiowa  Reservation. 

43  St  1381;  Doc.  S,  1924;  CL  7— An  Act  Granting  pensions  and 
increase  of  pensions  to  certain  soldiers  and  sailors  of  the 
Regular  Army  and  Navy,  and  certain  soldiers  and  sailors 
of  wars  other  than  the  Civil  War,  and  to  widows  of  such 
soldiers  and  sailors. 

40  St,  1657 ; Feb,  9, 1025 ; 0=  176 — An  Act  For  the  relief  of  James 
•7.  McAllister. 

43  St  1561 ; Feb.  9, 1925 ; C.  101— An  Act  For  the  relief  of  Charles 
F,  Peirce,  Frank  T.  Mann,  and  Mollie  V.  Gaither. 

43  Sr,  1563;  Feb.  IS,  1925;  CL  236— An  Act  For  the  relief  of  the 
heirs  of  Ko-mO'dal-kiah,  Moses  agreement  allottee  num- 
bered 33, 

43  bt>  1573 ; Feb,  17,  1925 ; G.  263 — An  Act  Providing  for  the  pay- 
ment of  any  unappropriated  moneys  belonging  to  the  Apache, 
Kiowa,  and  Comanche  Indians  to  Jacob  Grew, 

43  St.  1574 ; Feb,  19,  1925 ; C,  270 — An  Act  For  the  relief  of  Ellen 
B.  Walker. 

43  St  1586 ; Mar,  3,  1925  ; 0,  402  - An  Act  For  the  relief  of 
settlers  and  claimants  to  section  16,  lands  m the  L’Anse 
and  Vieux  Desert  Indian  Reservation,  in  Michigan,  and  for 
other  purposes.  “ 

43  St.  1588 ; Mar,  8, 1025 ; CL  501 — An  Act  For  the  relief  of  James 
E.  Jenkins. 


2(1  847  ; tr. 

2<l  143. 

™Ao.  36  St.  320. 
n 25  St.  645.  &.  44  St.  161. 

33  S,  44  St.  im. 

J1'  48  St*  122a  8.  50  St.  574, 

-VmVSb  : 24  fii  **'■  OB  ‘ ,,me  £5'  1938‘ 

2 ti,  D.  Memo.  123.  ‘ 

Ex.  Orders  Jan.  8,  1900,  * Nov,  4.  1901. 


16St.  570;  17  St,  136;  18  St.  35#  450:  32  St,  63ff,  sae.  2.  8 . 

^ieSU  i25244  A'  45  8t'  1258#  Uit€d‘m  Katigas'  80  C-  Cl8^  2e^  ; Klamath, 
4 St.  "442;  5 St.  625 : 7 St.  46,  99,  212,  213,  2S6,  425;  10  St. 
H£9  L1!,  6i4j  7B0^  At.  411  ; 15  St.  622.  640.  652;  669  673 

itod  J8-S£v7S8 4 feF  JPt*  256:  24  St,  388;  25  St.  640,  sac.  T;  26  St! 
J§2!»  27  33  1081  ■ 34  St.  325;  36  St.  273,  S58,  1063; 

51^  & J4  ; 38  St,  77.  582,  604,  sac.  22,  606;  39  St,  123, 

154,  969i  40  Jt  297.  563 ^ 564 j 41  St.  28,  437,  441,  448,  1107  ; 42  St! 

' ‘ 44  St.  161; 


568 ,1488;  43  St,  376,  281,  47gt  476,  533,  600,  607.  S. 

«St«  ?SL0*  JB3’  1??2-  Cited:  ' Chippewa,  SO  C,  Cls; 
!5  F 2d  32 ; U,  S v Seminole.  299  U.  S.  417. 

42  St  499.  A.  45  St,  400. 

2 iff’  41  St.  365.  8.  44  St.  746. 
f gff.  41  St  755  ; 42  St.  1448,  S.  40  St.  244. 

876 : 28  st- 910 : 35  st  61 ! 

44  Bg,  34  St  81. 

*B,  43  St.  1141, 

44  St.  161. 


410;  Lucas, 


42  St  1488; 
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43  St.  1597;  Mar,  4,  1925;  C,  572— An  Act  For  the  relief  of  Doctor 
C.  LeRoy  Brock,  ...  , _ 

43  St.  1597  ; Mar,  4,  1925 ; C*  674— An  Act  For  the  relief  of  Mrs. 

Benjamin  Gauthier,  _ . 

43  St,  1612  ; June  5f  1024 ; Concurrent  Res,— Choctaw  and  Chicka- 
saw Indian  Claims,  <7 

43  St,  1612;  June  5,  1924;  Concurrent  lies, — Status  of  Sequoah, 

44  STAT. 

44  St.  7;  Feb,  19,  1926;  0,  22— An  Act  Providing  for  a per  capita 

payment  of  $50  to  each  enrolled  member  of  the  Chippewa 
Tribe  of  Minnesota  from  the  funds  standing  to  their  credit 
in  the  Treasury  of  the  United  States/** * 3  , 

44  St  134;  Feb.  27,  1020;  C.  37— An  Act  To  authorize  the  Sec- 
retary of  the  Interior  to  issue  certificates  of  competency 
removing  the  restrictions  against  alienation  of  the  inherited 
lands  o£  the  Kansas  or  Kaw  Indians  in  Oklahoma, 

44  St.  135  * Mar,  1,  1926;  C.  40 — An  Act  Authorizing  an  appro- 
priation for  the  payment  of  certain  claims  due  certain 
members  of  the  Sioux  Nation  of  Indians  for  damages  occa- 
sioned by  the  destruction  of  their  horses. 

44  St.  135  • Mar,  1,  1926;  C,  41— An  Act  Authorizing  an  expendi- 
ture of  $50,000  from  the  tribal  funds  of  the  Indians  of  the 
Qulnaieit  Reservation,  Washington,  for  the  improvement  and 
completion  of  the  road  from  Taholah  to  Moelips  on  said 

reservation,  , , 

44  St.  161*  Mar.  3,  1920;  C,  44— An  Act  Making  appropriations 
to  sur^’y  urgent  deficiencies  in  certain  appropriations  for 
the  fiscal  year  ending  June  30,  1926,  and  prior  fiscal  years, 
to  provide  urgent  supplemental  appropriations  for  the  fiscal 
years  Gilding  June  30,  1920,  and  June  30,  1927,  and  for  other 

44  St.  202 ; Mar.  11,  1926 ; O.  51— An  Act  Authorizing  the  Secre- 
tary of  the  Interior  to  dispose  of  certain  allotted  land  in 
Boundary  County,  Idaho,  and  to  purchase  a compact  tract 
of  land  to  allot  in  small  tracts  to  the  Kootanat  Indians 
herein  provided,  and  for  other  purposes. 

44  St.  211 ; Mar.  IS,  1926 ; G GO— An  Act  For  the  purpose  of  re- 
claiming certain  lands  in  Indian  and  private  ownership 
within  and  immediately  adjacent  to  the  Lummi  Indian 
Reservation,  in  the  State  of  Washington,  and  for  other 
purposes.63  . , „ _ ... 

44  St.  214 ; Mar,  22,  1926 ; C.  63— An  Act  To  provide  for  the  with- 
drawal of  certain  lands  as  a camp  ground  for  the  pupils  of 
the  Indian  school  at  Phoenix,  Arizona,63 
44  St,  237;  Apr.  10,  1926;  G.  112— An  Act  To  amend  section  99 
of  the  Act  to  codify,  revise,  and  amend  the  laws  relating 
to  the  judiciary,  and  the  amendment  to  said  Act  approved 
July  17,  1916,  39  St.  c,  248/’4  2B  U.  S.  C.  ISO, 

44  St  239"  Apr  12,  1926;  G.  115— An  Act  To  amend  section  9 of 
the  Act  of' May  27,  .1908  (35  St,  312),  and  for  putting  in 
force,  in  reference  to  suits  involving  Indian  titles,  the  statutes 
of  limitations  of  the  State  of  Oklahoma,  and  providing  for 
the  United  States  to  join  in  certain  actions,  and  for  making 
judgments  binding  on  all  parties,  and  for  other  purposed 
44  St.  242 ; Apr,  13,  1926;  O.  118— An  Act  Authorizing  the  use 
of  the  funds  of  any  tribe  of  Indians  for  payments  of  insur- 
ance  premiums  for  protection  of  the  property  of  the  tribe 
against  fire,  theft,  tornado,  and  haiL  25  TJ.  S-  C.  123a, 

44  St  251 ; April  14,  1926 ; G.  138— An  Act  Authorizing  the  Sec- 
rotary  of  the  Interior  to  acquire  land  and  erect  :±  monument 
on  the  site  of  the  battle  with  the  Sioux  Indians  in  which 


the  commands  of  Major  Reno  and  >£n jor  Sowtepii 
engneed*  Sec,  1—10  U.  K.  C.  -427 : See.  2— 10  b.  S.  C,  4_ia, 

44  St.  251;  Apr,  14,  102(1 ; C.  100— An  Act  Author, sung  the  pay- 
ment of  tuition  of  Crow  Indian  children  attending  Montana 
State  public  schools.1'’  .. 

44  St.  252;  Apr.  14,  1020.;  C.  141— An  Act  Providing  for  repairs, 
improvements,  and  new  buildings  at  the  Seneca  Indian 
School  at  Wyandotte,  Oklahoma/'  ..  _ „ 

44  St.  252;  Apr.  14,  102(5;  C.  142— An  Act  To  antlmme  the  See- 
retary  of  the  Interior  to  purchase  certain  land  in  California 
to  be  added  to  the  Cahuilla  Indian  Reservation  and  authoriz- 
ing nu  appropriation  of  funds  therefor.  . 

44  St.  254;  Apr.  15.  1926;  C.  146— An  Act  Making  appropriations 
for  the  military  and  nonnillitnry  activities  of  tin^W  ar  De- 
partment for  the  fiscal  year  ending  June  30,  1927.  mul  for 
other  purposes*  _ 

44  St.  300;  Apr.  17.  1926;  C.  156— An  Act  To  authorize  the  leas- 
ing for  mining  purposes  of  land  reserved  for  Indian  agency 
and  school  purposes,  25  U*  S*  C.  400a. 

44  St  303:  Apr.  19,  1926;  C.  165— An  Act  Authorizing  an  appro- 
priation of  not  more  than  $3,000  from  the  tribal  funds  of 
the  Indians  of  tlio  Quinaielt  Reservation.  Washington,  for 
the  const  ruction  of  a system  of  water  supply  at  Xalionili 
on  said  reservation. tc> 

44  st.  303;  Apr*  19,  1926;  G.  166— An  Act  To  appropriate  cer- 
tain tribal  funds  for  the  benefit  of  the  Indians  of  the  Fort 
Peek  and  Blackfcet  Reservations”  t 

44  St  305;  Apr.  22.  1926;  G*  171 — An  Act  Making  appropriations 
for  the  Executive  Office  and  sundry  independent  executive 
bureaus,  boards,  commissions,  and  offices  for  tlic  fiscal  year 
ending  June  30,  1027,  and  for  other  purposes. 

44  Sr.  330;  Apr*  29,  1026;  C*  195— An  Act  Making  appropriations 
for  the  Departments  of  State  and  Justice  and  for  the 
Judiciary,  and  for  the  Departments  of  Commerce  and 
Labor,  for  the  fiscal  year  ending  June  30,  1927,  and  for 

other  purposes*®1  „ , , . ..  o 

44  St  4D3 ; May  10,  1026;  G-  277— An  Act  Making  appropriations 
for  the  Department  of  the  Interior  for  Urn  fiscal  year  ending 
June  30, 1927,  and  for  other  purposes.*2  See,  1—43  U.  S.  O.  4^. 
44  St.  496;  May  10, 1926;  €.  278— An  Act  To  authorize  the  Secre= 
tary  of  the  Interior  to  purchase  certain  land  in  Nevada  to 
bo  added  to  the  present  site  of  the  Reno  Indian  colony,  and 
authorizing  the  appropriation  of  funds  therefor. 

44  St."  496;  May  10,  1926;  C.  2S0— An  Act  To  provide  for  the 
reservation  of  certain  land  In  California  for  the  Indians  of 
the  Mesa  Grande  Reservation,  known  also  as  Santa  Tsubel 
Reservation  Numbered  1.  . ^ 

44  St.  408;  May  10,  1020;  C.  282— An  Act  To  provide  for  the 
condemnation  of  the  lands  of  the  Pueblo  Indians  in  Now 
Mexico  for  public  purposes  and  making  the  laws  of  the 
State  of  New  Mexico  applicable  in  such  proceedings* 

44  St  49S;  May  10,  1926;  C,  283— Joint  Resolution  Authorizing 
expenditures  from  the  Fort  Peck  4 per  centum  fund  for 
visits  of  tribal  delegates  to  Washington.0  , 

44  St  537-  May  13,  1926;  O.  294— An  Act  Making  appropriations 
for  the  Legislative  Branch  of  the  Government  for  the  fiscal 
year  ending  June  30,  1927,  and  for  other  purposes* 

44  St  55o ; May  14,  1926 ; C.  300— An  Act  Authorizing  the  Chip- 
pewa Indians  of  Minnesota  to  submit  claims  to  the  Court 

of  Claims  *B  _ . ' . v. 

44  St*  558;  May  17,  1926;  0*  805— An  Act  Extending  the  period 
of  time  for  homestead  entries  on  the  south  half  of  the  dimin- 
ished Colville  Indian  Reservation.** 


«§£  2?  Sh  642,  sec.  7.  Ctttd:  Chippewa,  307  U*  3.  1. 

M S'ff.  82  St,  636,  sec.  10.  n 

si  05  ^45  sfc.47  ;Sgl  st*  179;  43  St.  590.  636,  800,  816,  8l9, 

820  994  1052  1006.  U02.  1157,  1586.  S.  45  St.  1562. 
ei&  44  St.  841  : 46  St.  200j  48  St.  1115. 

lS'S?.r'l  121;  37'st°"«0  ; SO  St.  3|6.  A.  40  RL  498.  D 

:Si‘  £%.  t&mf  806 

10  * 12  L.  D.  Memo.  10  * 12  L,  D,  Memo.  250  ; 12  L.  3D^  Memo.  2S9  ; Memo. 
Sol.  Off,,  pec.  28.  1921,  te  IT.  1931.  Anj.  21.  1931.  Sept.  14 .1981 


4,  1935,  Sent.  21,  1935;  ratter  ai  assi  eeey  onpl  p,/ 

53  I.  D,  637:  Anderson.  53  F.  2d  257;  Baze,  24  P.  Siipp*  906,  Bd. 
of  Coma'rs  of  Tulsa,  94  if.  2d  450;  Brown,  27  F 2d  ^74  ;Bu  rge$a , 

aj?  o»r  - ^ i Oil  * Tlowncnttf  S TRV  IT  flTI  filfi  . IQ  ?0 


t f.k  v"  Mid*  Continent,  tit F.  2d  37l  U.  S.  v.  Wntaabe,  102  F.  2d 
428 ; Whitchurch,  92  F.  2d  249. 
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& g,  45  St.  200. 

& Sg.  41  St.  757, 

&S.  44  St.  841. 

&>8,  44  St.  841. 

Mai?.  30  St.  141. 

46st  442^7  st.  46,  99,  212,  213,  425:  10 i St  1109 : 11  St.  614. 
stq-i  . * 315  St,  622,  640.  652.  669.  673,  696;  16  St.  J 20  ; 

19'  it  254  256  24  St  388;  25  St.  645;  28  St.  146.  1029 : 27  St. 

ifn  644 ' 33  Sh  189  211 1 34  It.  375:  35  St.  51?  36  St.  269.  276, 
1063  1070  • 37  St.  521,  522.  934;  38  St,  604.  606;  39  St,  130.  138.  144, 
074;’ 982  988;  40  St.'  564.  COS’;  41  St  28.  415,  1107.  1357 r:  42  St. 

^,68  1192  5 * * 43  St,  376  402,  475:  44  St*  21  d.  8,  44  St.  841,  934, 

1200  : 45  St;  200,  1562.  Cited;  Chippewa,  80  C,  CJs,  410;  Op.  Sol. 

^I'«|11440St.‘  lil.02  U.  S.  v.  McGowan,  89  F.  2d  201;  TJ.  S.  V. 

McGowan,  302  TO*  S,  535. 

o55Sst  J||b  t-St 2 423 ; 48  St.  979;  49  St.  1272.  8 45 

^47  St  337  - 49  St  1826 ; 52  St.  697-  Cited : Chippewa*  305 
1*  8 Ifst  efippewn’.  807  W.  1 1;  Chippewa.  301  V.  8.  358;  CMppcwn, 
305  tl.  S.  479 ; Eamath,  296  U*  S,  244. 

34  St.  80;  42  St.  507. 
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44  S::.  Ajy  17,  C.  30,?— An  Act  To  provide  for  an 

■/k'cv:  v,-:;.- ■: .--supply  system  an  tli&  DresUervlUe  Indian 


44  i-  >i--; : M-  y ?.7:  : C.  300 — An  Act  To  authorize  the  deposit 

nnd  expc^Mi  birc  of  various  revenues  of  the  Indian  Service 
n=  0;4T’j  armc-vs,  proceeds  of  labor"  See.  i — 20  TJ.  R.  C. 

UJL  feu  f'C-0.  see,  3 ; 24  Si.  403  > " Sec  25  TJ.  S.  C,  161b ; 
Aljh  &'  c.  726s.  Sec.  2 — See  Historical  Note  25  U.  S.  C.  A. 

44  Sc  C«:i  . K:^  5.7.  Iy2fi  - C,  312— An  Act  To  confirm  the  title 
tn  i'*:  k;<:d*  hi  me  State  of  Oklahoma  to  the  Sac  and 
Fox  N- no a or  Tribe  of  Indians. 

■'4  S-  ;.aos  M-y  “0,  3 920:  C.  33 7 — An  Act  Extending  the  provi- 
sion* of  2455  of  ril*  United  States  Revised  Statutes 

to  coded  ii»7;<'3  of  the  J?  orn  Hall  Indian  Reservation^0  43 
TJ.  S.  C.  1176, 

44  fey.  584;  Hay  10,  3926 ; C.  3SS— An  Act  To  allot  lands  to  liy 
s-:-Z  c-jI.tL-cjo  on  the  Crow  Reservar ion,  Montana.71 

44  St.  66.^:  IJny  13.  C.  2*41 — Joint  Resolution  Authorizing 

rbe  Cherokee  Indians,  the  Seminole  Indians,  the  Creek  In- 
djrc.,;,  and  the  Choctaw  and  Chickasaw  Indians  to  prosecute 
claims,  jointly  or  severally,  in  one  or  more  petitions,  as 
./'fich  of  dvM  Iiriiof;  D,;?ion§  or  tribes  may  elect72 

44  *3fc.  Cl 4 ■ May  21.  1220 ; O.  356— An  Act  To  amend  the  second 
sector.*  of  the  Act  entitled  :,Au  Act  to  pension  the  survivors 
of  certain  Indian  wars  from  January  1,  1859,  to  January, 
1801,  indusfve*  and  for  other  purposes,”  approved  March 
Jo  5.917,  as  amcndcrL73  38  TJ,  S.  C.  376, 

4-i*  z\t  (,'J 4 ; May  21,  1926;  C.  357— An  Act  To  provide  for  th, 
penriianu-.t  withdrawal  of  certain  i antis  adjoining  the  Mnkah 
ludrn.n  Reservation  In.  Washington  for  the  use  and  occu- 
.P tinny  tf  nbt  Maknh  and  Quil&ute  Indians. 

4.4  fet.  0-<  ; May  22,  11020;  C.  373— Joint  Resolution  Authorizing 
the  Socverury  of  War  to  lend  330  cots,  350  bed  sacks,  and 
700  blankets  for  the  use  of  the  National  Custer  Memorial 
Association,  at  Crow  Agency,  Montana,  at  the  semi-centennial 
of  rhe  Battle  of  tbe  .Little  Big  Horn.  June  24,  25  and  26 
1 020. 

44  St.  6gf>;  May  25,  1226 ; C.  379— An  Act  To  authorize  the  is- 
suance of  deeds  to  certain  Indians  or  Eskimos  for  tracts 
set  apart  to  them  in  surveys  of  town  sites  in  Alaska,  and  to 
provide  far  the  surrey  and  Subdivision  of  such  tracts  and 
of  Indian  or  Eskimo  towns  or  villages,74  Sec  1 n 629—48 
TJ.  8,  C.  855a;  Sec.  2,  p.  630—43  TJ,  S.  C.  335b : Sec.  3,  p.  680— 

_ 4el  O’.  S.  C.  355c;  Sec.  4,  p.  030 — IS  U.  S.  C.  8D0d. 

4-1  Cljifi  ; May  28,  1928;  CL  403 — An  Act  To  amend  sections  1. 

6,  fi,  S,  and  1$  of  an  Act  approved  June  4,  1920  entitled 
'An  Act  to  provide  for  the  allotment  of  lands  of  the  Crow 
Tribe,  for  the  distribution  of  tribal  funds  and  far  other 
purposes.”  fB 

*14  >i-,,  674 ; J une  1, 1926 ; O.  43-1 — - An  Act  To  provide  for  the  setting 
apart  of  certain  binds  in  tlie  State  of  California  as  an  addi- 
tion to  the  Mor ongo  Indian  Reservation. 

44  s-^t.  00 0’  June  1920:  0.  458-"An  Act  To  authorize  the  Son^ 
rev  ary  of  the  Interior  to  purchase  certain  lands  in  Caiiforni 
to  be  added  to  the  Santa  Ysabel  Indian  Reservation  and 
authorizing  an  appropriation ‘of  funds  therefor.78 

44  tot.  \.i9i/ ; June  8,  1328  ; O.  459— An  Act  To  provide  for  allotting 
in  neveralty  lands  within  the  Northern  Cheyenne  Indian 
_ -vt'ser  yatiOD  in  Mon  tana,  and  for  other  purposes.’7 

44  ,‘s’r.  786  ; -Tune  12,  1928 ; C.  588 — An  Act  To  provide  for  the  dig 
tribution  of  the  Supreme  Court  Reports  and  amending  sec- 
tion 227  of  the  Judicial  Code*6  44  TJ.  g.  C.  736-738 

44  St.  740;  June  12,  1928;  C.  572— Joint  Resolution  Authorizing 

ikffl&mmzMis&imm 

so^k^ir o£Corai>: 


Pol,,"  Jan!"1 34?  Ifi3€  ^oinf*  6«n,^Opl^Ju"  e‘  3o!  ’l037 

f*  St.  51  ! 35  Sr.  517  - 37  Si 


Gen 


rj^fA  *13  fjL  27,  183.  ISO.  587 
rimmiw,  s:»  C.  CIS.  58;  Choc 
49 1 COornmr.  88  O.  Cls,  1.10; 
169:  0?*c4r,  -77  O.  Oj«.  226; 


C.  CIs.  455  V rf.  S.  v.  ScfeasnoifT 
* Aff.  42  *t.  mo. 


A,  45  St  482. 

. 270  : °C 
CIS,  474 


Ag.  42  At.  mo. 

Sift.  26  Sr.  jOilf).  nnc.  11.  rated:  Mem 
70  24  368:  4 ! St  7,77.  Af/.  41 

s‘.  46  St.  279.  1’J  3 5 : 47  St  fll.  Cited: 
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7Sff.  12  St,  754  ; 24  St  388. 
M£?.  36  St  1154  ; 42  St.  816, 


S.  45  St.  200,  1623 ; 46.  Sf  . SQ0. 
A,  45  St.  1143. 


the  Secretary  of  the  Interior  to  establish  :i  tru?r  fund  for 
the  Kiowa,  Comanche,  and  Apncho  Indians  in  Oklahoma 
and  making  provision  for  tho  Si^me,7i, 

44  St.  741 ; June  14,  1928 ; C.  57G — An  Act  To  authorize  tlie 
expenditure  of  triha!  funds  of  the  Klnninth  Indians  to  pay 
aeiual  expenses  of  delegate  to  Wasbingtou,  and  for  other 
purposes. 

44  ftt,  740;  June  15, 1926;  C.  58S — An  Act  For  the  relief  of  certain 
settlers  on  the  Fort  Peck  Indian  Reservation.  State  of 
Montana, 

44  St.  <4G;  June  lo,  1D26;  C,  589 — An  Act  Authorizing  expend!- 
ture  of  tribal  funds  of  Indians  of  the  Tongue  River  Intlinn 
Reservation,  Montana,  for  expenses  of  delegates  to 
Washington. 

44  St.  761;  June  23,  1020;  C.  657— An  Act  To  provide  for  the 
erection  at  Burns,  Oregon,  of  a school  for  the  use  of  the 
Piute  Indian  children, 

44  St.  <t>2;  June  28,  1926;  O,  658™*— An  Act  Authorizing  an  appro- 
priation for  a monument  for  Quannah  Parker,  late  Chief  of 
the  Comanche  Indians.” 

44  St.  7G2;  June  23,  1926;  C.  659— An  Act  For  completion  of  the 
read  from  Tucson  to  Ajo  via  Indian  Oasis,  Arizona. 

44  St.  763;  June  23,  1926;  C,  061— An  Act  Setting  aside  Rico 
Lake  and  contiguous  lands  in  Minnesota  for  the  exclusive 
use  and  benefit  of  (lie  Chippewa  Indians  of  Minnesota.33 

44  Sr,  764;  June  24,  1920;  C.  607— An  Act  To  amend  the  Act  of 
June  3,  1S201  (41  St.  738),  so  as  to  permit  the  Cheyenne  and 
Arapahoe  Tribes  to  file  suit  in  the  Court  of  Claims.83 

44  St.  768;  June  24,  1026;  C.  669— Ail  Act  To  provide  for  the 
permanent  withdrawal  of  Memaloose  Island  in  the  Columbia 
River  for  the  use  of  the  Yakima  Indians  and  Con  federated 
Tribes  ns  a burial  ground. 

44  St,  771;  June  28,  1026;  O.  094 — An  Act  To  authorize  the  can- 
cellation and  remittance  of  construction  assessments  against 
allotted  Paiute  Indian  landg  Irrigated  under  the  New] and s 
reclamation  project  in  the  State  of  Nevada  and  to  reim- 
burse the  Tmekee-Carson  irrigation  district  for  certain  ex- 
penditures for  the  operation  and  maintenance  of  drains  for 
said  lands, 

44  St  775;  June  28,  1926;  C.  701— An  Act  To  purchase  lands  for 
addition  to  the  Pa  pa  go  Indian  Reservation,  Arizona.84 

44  St.  776;  June  28,  1926;  C.  702 — An  Act  To  authorize  credit 
upon  the  construction  charges  of  certain  water-right  appli- 
cants and  purchasers  on  the  Yuma  and  Yuma  Mesa  auxiliary 
reclamation  projects,  and  for  other  purposes.62 

44  St.  777;  June  30,  1926;  C.  712— An  Act  To  consolidate,  codify, 
and  set  forth  the  general  and  permanent  laws  of  the  United 
States  In  force  December  7,  1925. 

44  St,  801;  July  2,  1926;  C.  724— An  Act  Authorizing  the  Citizen 
Band  of  Pottawatomie  Indians  In  Oklahoma  to  submit  claims 
to  the  Court  of  Claims.80 

44  St.  807 ; July  3,  1926;  G.  734-“An  Act  Conferring  jurisdiction 
upon  the  Court  of  Claims  to  hear*  examine,  adjudicate,  and 
render  judgment  in  claims  which  the  Crow  Tribe  of  Indians 
may  have  against  the  United  States,  and  for  other  purposes.87 

41  St  836  ; July  3,  1926;  C.  783— An  Act  To  authorize  the  transfer 
ot  surplus  books  from  the  Navy  Department  to  the  Interior 
Department  34  U.  S.  C.  551a. 

44  St  341;  July  8,  1926;  C,  771' — An  Act  Making  appropriations 
to  supply  deficiencies  in  certain  appropriations  for  the  fiscal 
year  ending  June  30,  1926,  and  prior  fiscal  years,  to  provide 
supplemental  appropriations  for  the  fiscal  years  ending  June 
30,  1926,  and  June  80,  1927,  and  for  other  purposes.88 

44  St.  888  ; July  3,  1926;  C.  778 — An  Act  Authorizing  an  expendh 
turn  of  $6,000  from  the  tribal  funds  of  the  Chippewa  indians 
of  Minnesota  for  the  construction  of  a road  on  the  Leech 
Lake  Reservation.89 

44  St.  890;  July  3,  1926;  C,  779— An  Act  To  amend  an  Act  en- 
titled MAn  Act  to  authorize  the  sale  of  burnt  timber  on  the 


sot!5  h%,  isirit  sf-  ot  Ho  ni^i 45  st' 

CR^TJtS.w4.40O.72  Acres,  27  F.  Supp.  167. 
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public  domain.'1  approved  Miuvlj  4,  lin-V™  Sec.  1— =10 
U.  S.  o.  014  ; Sec.  2—10  TJ.  S.  C.  015, 

44  St.  S04  ; July  3,  1020 : C\  7&7— An  Act  To  authorize  the  leasing 
ijf  imniioued  irrigable  land  on  Indian  reservations.  25 
U.  S.  C,  402a. 

H St.  002;  July  3,  1920:  C.  797— An  Act  To  authorize  an  indus- 
trial appropriation  from  rlio  tribal  funds  of  the  Indians  of 
the  Fort  Belknap  Reservation,  Montana,  and  for  other 


purposes. 

44  St  922;  Dee,  15,  1926;  C.  9— An  Act  Authorizing  an  expendi- 
ture of  tribal  funds  of  the  Crow  Indians  of  Montana  to  em- 
ploy counsel  to  represent  them  in  their  claims  against  the 
United  ShdegU1 

44  St.  922;  Dec.  1G,  3920;  C-  V2r— Au  Act  To  amend  paragraphs 
i and  2 of  section  20  of  the  Act  of  June  30,  1919,  entitled 
“An  Act  making  nuprnp  ations  for  the  current  and  con- 
tingent expenses  of  the  jJureau  of  Indian  Affairs,  for  ful- 
filling treaty  stipulations  with  various  Indian  tribes,  and 
for  other  purposes,  for  the  fiscal  year  ending  June  30,  1920.” 9r 
25  V.  S.  C-  309  ( 41  %L  31,  s,  26  * 41  St.  1231,  s.  1), 

44  St.  932;  Jan*  5.  1027;  C-  22 — An  Act  To  grant  to  the  State 
of  New  York  and  the  Hence;'  Nation  of  Indians  jurisdiction 
over  the  taking  of  fish  and  game  within  the  Allegany,  Cat- 
taraugus, and  OH  Spring  Indian  Reservations. 

44  St.  934  ; Jan,  12.  1927  ; O.  27— An  Act  Making  appropriations 
for  the  Department  of  the  Interior  for  tlic  fiscal  year  ending 
June  ,‘30,  1928,  and  for  other  purposes.1*  p.  936,  £,  1—25 
u.  S,  C.  93  (36  St.  SGI,  see.  28;  39  St.  126,  sec.  1)  ; p.  939, 
s.  1—25  U.  S.  C*  147  ; 25  U.  S.  C*  148. 

44  St.  1001;  Feb.  3,  1927;  C.  78—An  Act  To  authorize  reimposl- 
tion  and  extension  of  the  trust  period  on  lands  held  for  the 
use  and  benefit  of  the  Capital!  Grande  Band  of  Indians  in 


California.04 

44  St.  1069;  Feb.  1J,  1927;  C,  KM— An  Act  Making  appropriations 
for  the  Executive  Office  and  sundry  Independent  executive 
bureaus,  boards,  commissions,  and  offices  for  the  fiscal  year 
ending  June  30/1928,  and  for  other  purposes 
44  St.  1080;  Feb,  12, 1927  ; C 112— An  Act  To  authorize  an  appro- 
priation for  the  purchase  of  certain  privately  owned  land 
within  the  Jicarilia  Indian  Reservation,  New  Mexico.*5 
44  St,  1098 ; Feb.  14,  1927 ; G.  13S— An  Act  To  authorize  an  ap- 
propriation for  reconnaissance  work  in  conjunction  with  the 
Middle  liio  Grande  Conservancy  District  to  determine 
whether  certain  lauds  of  the  Coehiti,  Santo  Domingo,  San 
Felipe.  Santa  Ana,  Sandhi,  and  Isleta  Indians  are  susceptible 
of  reclamation,  drainage,  and  irrigation.00 
44  St.  1106;  Feb.  23, 1027  ; C.  107— An  Act  Making  appropriations 
for  the  military  and  noiimUitary  activities  of  the  War  De- 
partment for  the  fiscal  year  ending  June  30,  1928,  and  for 


other  purposes. 

44  St.  1146;  Feb.  23,  1927;  C,  168— An  Act  Making  appropriations 
for  the  Legislative  Brunch  of  the  Government  for  the  fiscal 
vear  ending  June  30,  1928.  and  for  other  purposes. 

44  St.  117S ; Feb,  24, 1927  ; C.  189 — Au  Act  Making  appropriations 
for  the  Departments  of  State  and  Justice  and  for  the  Ju- 
diciary, and  for  the  Departments  of  Commerce  and  Labor, 
for  the  fiscal  year  ending  June  30,  1928,  and  for  other  pur- 


44  st,  124? ; Feb.  2G,  1927 ; G,  215— An  Act  To  authorize  the  earn 
collation,  under  certain  conditions,  of  patents  in  fee  simple 
to  Indians  for  allotments  held  in  trust  by  the  United  States,-* 
25  TJ.  S,  C.  352a  ; 25  U.  S-  0.  Smb.™ 

44  St-  3 249;  Feb.  23,  1927;  O.  225— An  Act  For  the  promotion  of 
certain  officers  of  the  United  States  Army  now'  on  the  re- 


tired list. 
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44  St.  1250;  Feb  28,  1927:  C 22(5— An  Aor  M rkh-g  rrjy.vrjvi minus 
to  supply  urgent  deficiencies  in  im-“ /■«  1 : ■ .-ipproTK-ia?  i-uis  Lor 

the  fiscal  year  enti-ug  huig  30,  192"'.  m:£  prkv  fiser]  yt-urs* 
and  to  provide  urgenr  Or  r * for  the 

fiscal  year  endma  A 30.  1927,  and  fs;  oAcr  purples.1 

44  St.  1263:  Mfir.  2,  1 C-  200 — Au  Ac-  CoiTerNas5  jurisdic- 

tion upon  tile  Court  of  Ci aims  to  ncaT  c x-icyluc-  adjudieufo, 
a ml  enter  jutigjjiont  in  uv»y  cudms  whJjk  ho  Aisb.a.aiiie 
Indians  may  have  against  the  United  £e-jT:-&.  ? ■'■!  i!ov 
purposes-5 

44  St.  1347;  Mar*  3.  1927:  C.  297? — An  Act  To  an‘:acA  oh  and 
gus  mining  louses  upon  unnltaitcd  hinds  vi:  7T:  .■■hcec'u  ivc 
or dei  Indian  reservations.*  Sec.  1 — 27  U.  £.  G.  3-Jca *.  See. 
2 — 2-5  U.  S.  C.  308b ; Sec.  S— 23  U.  §.  C-  338":  Sjc.  4 — 25 
U*  Si  G,  303d ; Sec-  5—25  U.  $.  C.  203s. 

44  St.  13149 ; Mar.  3,  1927;  C.  302— An  Act  Authorizing  the  Sun* 
shone  Tribe  of  Indians*  of  the  Wind  River  Rsscrv at Urn  in 
Wvoiiiiug  In  submit  claim-  to  ».he  Court  of  Clrir-s. ’ 

44  St.  *1333 ; Mar.  3,  1927;  C-  314— An  Act  To  amend  fht>  lust 
pnrugrauh  of  an  Act  entitled  ilAu  Act  1o  refer  Ua  cb,  jejiS  of 
the  Delaware  Indians  to  the  Court  of  Cl£h»\s.  wi;  h thorlghr 
nf  appeal  to  the  Supreme  Court  of  the  United  Stairs.' 

44  St,  3361;  Mar.  3,  1027;  C.  320 — Au  Act  Grunting 

certain  soldiers  who  served  in  the  Indian  wavs  3817 

to  1S98,  and  for  other  purposed  Sec,  1,  p.  1351 — 3$  U.  S.  C 
381 : Sec,  2.  p.  1362 — MS  tT.  S.  C,  381a. : Sec.  8.  p.  1303— AS 
TJ.  S C.  381b;  See,  4,  p.  13CA — US  U,  S C.  381c;  Sec.  5, 
p.  13(33— 3S  U,  S.  C.  35 Id. 

44  St.  1365;  Mar.  3.  1927  : C.  325— An  Act  To  amend  ion  1 
of  the  Act  approved  May  2v.  1926,  cahirieil  ’&z.  Awt  to 
amend  sections  1,  5,  6.  8.  and  18  of  an  Act  appvc**e'T  Junu 
4,  1920,  entitled  ‘An  Act  fco  provide  for  the  a* hi* ■uc.nt  of 
lands  of  the  Crow  Tribe,  for  the  di  sir  Tuition  of  funds, 

and  for  other  purposes/  ” T 

44  St.  1369;  Mar.  3.  1927:  C.  328— An  Act  To  provide  a water 
system  for  the  Indians  of  the  Ecuo- Sparks  Indian  Colony, 
Nevada.® 

44  St  1369;  Mar,  3,  1927;  0,  329?  An  Act  To  anchor a per 
capita  payment  from  tribal  funds  to  iue  Kiowa.  Gorunhche, 
and  Apache  Indians  of  Oklahoma.1' 

44  St,  1370;  Mar.  3.  1927:  C.  334— An  Act  Granting  Lin  consent 
of  Congress  to  the  city  of  Fort  Smith,  Sebastian  County, 
Arkansas,  to  construct,  maintain,  and  operate  a dam  across 
the  Potemi  River 

44  St.  1389;  Mar.  3,  1927  ; 0.  357— An  Act  Xo  author! 26  the  pur- 
chase of  land  for  an  addition  to  the  United  States  lot) Inn 
school  farm  near  Phoenix,  Arizona,^ 

44  St.  1389;  Mar.  3,  1927 ; C.  SOS — An  Act  To  authorize  per  capita 
payments  to  the  Indians  of  the  Cheyenne  River  Reservation, 
South  Dakota.11 

44  St-  1397;  Mar,  3,  1927;  C.  399— An  Act  To  authorize  a per 
capita  payment  from  tribal  funds  to  the  Fort  Hull  Indians-' 

44  St  1308;  Mar*  S,  1927;  C.  871— Au  Act  For  the  irrigation  of 
additional  lands  within  the  Fort  Hail  Indian  UTi.gni.ion 
project  in  Idaho.33 

44  St.  1401 ; Mar.  3,  1927 ; C.  376— An  Act  To  amend  the  Act 
entitled  ‘An  Act  for  the  survey  and  allotment  of  lands 
now  embraced  within  the  limits  of  the  Fort  Peck  Indian 
Reservation,  in  the  State  of  Montana,  and  the  sale  and 
disposal  of  all  the  surplus  lands  after  allotment, ’’  approved 
May  30,  1908,  as  amended,  and  for  other  purposes. 4 

44  St.  1452 ; Mar.  4,  1927 ; C,  513— An  Act  To  provide  lot  the 
protection,  development,  and  utilization  oi  the  public  hinds 
in  Alaska  by  establishing  an  adequate  system  for  grazing 
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livestock  tlicrron.  Pee.  1-1.  p.  1451—4S  U.  5*  C,  471-1;  Sec. 
10,  p.  34r,.V=4S  u.  S.  C.  471 -o. 

44  St.  1475;  May  17,  JU2G;  C.  An  Act  For  the  relief  of  Ivy 
L.  Merrill, 

14  St.  1480;  May  20,  1920;  C.  427— An  Act  For  the  relief  of 
< )r  II,  Japps. 

44  St.  1485;  M:iy  2S>,  1920:  C.  432— An  Act  For  the  relief  of 
Gagnon  and  Company,  Inrorpomleil.18 

44  St  14S7;  June  1,  3920;  C.  443— An  Act  For  the  relief  of  R.  P. 
Itimtli,  of  Clinniita,  New  Mexico. 

44  st,  K5EH  : .Tunc  17,  1926;  O.  COG — An  Act  Granting  pensions  arul 
increase  of  pensions  to  certain  soldiers  ami  sailors  of  the 
lingular  Army  and  Navy,  and  so  forth,  and  certain  soldiers 
and  sailors  of  wars  other  than  the  Civil  War,  and  to  widows 
of  such  soldiers  and  sailors. 

14  St.  1593;  June  17,  1920;  O.  007 — An  Act  Granting  pensions 
and  increase  of  pensions  to  certain  soldiers  and  sailors  of 
the  Regular  Army  and  Navy,  and  certain  soldiers  and  sailors 
of  wars  other  than  the  Civil  War,  and  to  widows  of  such 
soldiers  and  sailors. 

44  St,  1609;  June  1«S,  19*20;  O,  629 — ► An  Act  Authorising  the  en- 
rollment of  Martha  13.  Brace  as  a Kiowa  Indian,  and  direct- 
ing issuance  of  trust  patents  to  her  and  two  others  to  certain 
land  of  tile  Kiowa  Indian  Reservation,  Oklahoma. 

44  St,  1704;  July  3,  1026;  C.  824— An  Act  For  the  relief  of  Sam 
Tilde  n, 

44  St,  1706 ; July  3,  1020 ; C*  830 — An  Act  For  the  relief  of  Lewis 
.T,  Bursliia. 

44  St.  1746;  July  3,  1026;  C.  852— An  Act  For  the  relief  of  certain 
Indian  policemen  in  the  Territory  of  Alaska. 

44  St.  1747  ; July  3,  1926  ; O.  S54— An  Act  For  the  relief  of  Archie 
Eggleston,  an  Indian  of  the  former  Isabella  Reservation, 
Michigan.10 

44  St.  1774*  Feb,  17,  1927;  C.  108 — An  Act  Granting  pensions  and 
increase  of  pensions  to  certain  soldiers  and  sailors  of  the 
Regular  Army  and  Navy,  and  certain  soldiers  and  sailors  of 
wars  other  than  the  Civil  War,  and  to  widows  of  such 
soldiers  and  sailors,  and  so  forth, 

44  St.  1795;  Feb.  28,  1927;  C.  234— All  Act  For  the  relief  of 
Joseph  Bf  Tanner. 

44  St.  1811;  Mar.  3,  1027;  0.  423—An  Act  For  the  relief  of  John 
Ferrell. 

44  St.  1813;  Mar.  3,  1927;  G.  428 — An  Act  Granting  pensions 
and  increase  of  pensions  to  certain  soldiers  and  sailors  of 
the  Regular  Army  and  Navy,  and  certain  soldiers  and 
sailors  of  wars  other  than  the  Civil  War,  and  to  widows 
of  such  soldiers  and  sailors,  and  so  forth. 


45  St.  362;  Mar.  3.  3928;  C-  1241 — An  Act  To  reserve  320  acres 
on  the  public  domain  for  the  use  ami  benefit  of  the  Kooslmrem 
Band  of  Indiana  residing  in  the  vicinity  of  Kooshtircm,  Utah. 

4b  St.  162;  Mar.  3.  1928;  G.  324 — An  Act  To  provide  for  the 
permanent  withdrawal  of  certain  lands  in  Inyo  County, 
California,  for  Indian  use. 

4u  St.  200;  Mar.  7,  1928;  C,  13 i — An  Act  Making  appropriations 
for  the  Department  of  the  Interior  fur  the  fiscal  year  ending 
June  30,  1929,  and  for  other  purposes.-  Sec,  1,  p 200— 
25  U.  g,  G,  358,  See.  1,  p.  210—25  U.  S.  C.  38T.23  Sec.  1— 
P.  215= — 25  U.  S.  C.  202a  (44  St.  4US ; 44  St.  947,  see.  I).34 

45  St.  299 ; Mar,  10,  1928;  G.  390 — An  Act  To  amend  an  Act 
cut i lied  “An  Act  for  the  relief  of  Indians  occupying  railroad 
lauds  in  Arizona,  New  Mexico,  or  California.”  approved 
March  4,  391  a23 

45  St.  312;  Mar,  33,  1928;  C.  219 — An  Act  Authorizing  the  Secre- 
tary of  the  Interior  to  execute  an  agreement  with  the  Middle 
Rio  Grande  Conservancy  District  providing  for  conserva** 
tion,  Irrigation,  drainage,  and  flood  control  for  the  Pueblo 
Indian  lands  in  the  Rio  Grande  Valley,  New  Mexico,  and 
for  other  purposes.30 

45  St,  314;  Mar.  10,  1928;  C.  222— An  Act  Providing  for  a per 
capita  payment  of  825  to  each  enrolled  member  of  the 
Chippewa  Tribe  of  Minnesota  from  the  funds  standing  to 
their  credit  in  the  Treasury  of  the  United  States,27 

45  St.  326;  Mar.  23,  1928;  C.  232- — An  Act  Making  appropriations 
for  the  military  and  no n military  activities  of  the  War  De- 
partment for  the  fiscal  year  ending  June  30,  1929,  and  for 
oilier  purposes. 

45  St.  3G6 ; Mar,  26,  1928 ; C.  246— An  Act  To  authorize  an  ap- 
propriation for  the  construction  of  a road  on  the  Luniiui 
Indian  Reservation,  Washington. 

45  St.  360;  Mar.  26,  392S;  C.  247— An  Act  Authorizing  the  Sec- 
retary of  the  Interior  to  purchase  certain  lands  in  the  city 
of  Bismarck,  Burleigh  County,  North  Dakota,  for  Indian 
school  purposes.® 

45  St.  371;  Mar.  27,  1928;  G.  253— An  Act  To  amend  section  2 
of  the  Aet  of  March  3,  1905,  entitled  “An  Aet  to  ratify  and 
amend  an  agreement  with  the  Indians  residing  on  the  Sho- 
shone or  Wind  Elver  Indian  Reservation,  in  the  State  of 
Wyoming,  and  to  make  appropriations  to  carry  the  same 
into  eiTect*,,  30 

45  Sfc,  372 ; Mar.  27,  1928 ; G*  255 — An  Act  To  provide  for  the 
protection  of  the  watershed  within  the  Carson  National 
Forest  from  which  water  is  obtained  for  the  Taos  Pueblo, 
New  Mexico. 


45  3 TAT. 


40  St  2 ; Dee.  22,  1027 ; C.  5 — An  Act  Making  appropriations 
to  supply  deficiencies  in  certain  appropriations  for  the  fiscal 
year  ending  June  30,  1928,  and  prior  fiscal  years,  to  provide 
supplemental  appropriations  for  the  fiscal  year  ending  June 
80,  1928,  and  for  other  purposes*11 

45  St,  64 ; Feb,  15,  1928 ; G,  57 — Ail  Act  Making  appropriations 
for  the  Department  of  State  and  Justice  and  for  the  Judici- 
ary, and  for  the  Departments  of  Commerce  and  Labor,  for 
the  fiscal  year  ending  June  30,  1929,  and  for  other  purposes.1* 

45  St  159;  Feb.  29,  1928;  C.  110— An  Act  To  authorize  appro= 
priation  of  treaty  funds  due  the  Wisconsin  Pottawatomie 
Indians.10 

45  St  160 ; Mar*  3,  1928 ; G.  120  - An  Aet  To  provide  for  the 
withdrawal  of  certain  described  lands  in  the  State  of  Nevada 
for  the  use  and  benefit  of  the  Indians  of  the  Walker  River 
Reservation. 

45  St*  160;  Mar,  3,  1928*  O.  121— Au  Act  To  provide  for  tlu* 
permanent  withdrawal  of  certain  lands  bordering  on  and 
adjacent  to  Summit  Lake,  Nevada,  for  the  Paiute,  Shoshone, 
and  other  Indians, 

45  St*  161 ; Mar.  3,  1928 ; G.  122 — An  Act  To  amend  section  1 of 
the  Act  of  June  25,  1910  (36  St  S55),  “An  Aet  to  provide 
for  determining  tlio  heirs  of  deceased  Indians,  for  the  dis- 
position and  sale  of  allotments  of  deceased  Indians,  for  the 
leasing  of  allotments,  and  for  other  purposes,” 30  25  U.  S.  C. 
372  (36  St,  855,  sec.  1;  48  St,  647), a 


44  St,  356. 
ia  &.  45  St.  200. 

^3.  45  St.  200,  1550  ; 46  St,  GO.  Cited:  54  I.  D.  297. 

8g.  36  St.  326  ; 43  St.  630.  B.  45  St.  883, 

«SJ7,  7 St,  442;  3 3 St,  172;  38  St,  102;  39  St,  156;  40  St.  589;  4L 
St.  29.  S.  45  St.  SS3. 

*°Ag.  36  St.  855,  600,  1. 

» A.  48  St,  €47* 


4D  St.  375 ; Mar,  28,  1928 ; G.  207 — An  Act  To  provide  for  the 
construction  of  a hospital  at  the  Fort  Rid  well  Indian  School, 
California.89 


45  St,  375 ; Mur.  28,  1928 ; Q*  268— An  Act  To  provide  for  the 
construction  of  a school  building  at  the  Fort  Bidwell  Indian 
School,  California.81 

45  St,  377 ; Mar.  28,  1928 ; C,  271— An  Act  Authorizing  an  appro- 
priation for  the  survey  and  investigation  of  the  placing  of 
water  on  the  Midland  division  and  other  lands  in  the  Fort 
Hall  Indian  Reservation,32 


45  St  378 ; Mar.  28, 1928 ; O,  272 — An  Act  To  provide  funds  for  the 


4 St.  442:  7 St.  46,  99,  212,  213,  236,  425:  10  St.  13  09;  11 
St.  0i4,  731;  12  St,  441,  sec.  1;  10  St,  622,  640,  652.  675.  67 6,  096; 
16  St.  720;  19  St.  254,  250  ; 24  St.  388 ; 25  St.  645,  895;  20  St.  795 
1029;  27  St  139,  644:  28  St.  678;  33  St.  214:  35  Sf.  312,  783,  787: 
36  St.  273,  281.  3063;  37  St.  521,  522,  034;  38  St.  85,  102,  582  5S8 
589.  006,  609;  39  St.  144;  40  St.  564;  41  St.  28,  415,  1107*  1242;  42 
St,  990.  1051:  48  St,  93,  376,  423,  470,  096,  606,  1149,  1156  1162 ; 
44  St.  211,  464.  560,  690.  740  762*  775.  850,  938,  942,  945,  946,  1089, 

1360,  1398,  1747:  45  St-  2.  Rpg.  24  St.  388.  lift-  39  St.  162.  8 45  St! 

401.  883,  1562,  1623;  46  St.  90,  279,  1115.  1552;  47  St.  820 49  St* 
176,  Cited:  Op.  Sol.,  M.  25347,  Jan.  25,  1930:  Letter  bv  See.  of  Int. 
to  Comp.  Gen,,  Sept,  28*  1932;  Memo.  Sol.  Off.,  June  2*0  1933.  July 
21.  1933,  Feb,  21,  1935;  Memo.  Sol,,  Sept.  3,  1936;  Chippewa*  80  C Cls 
410 ; Shoshone*  85  C,  CIs.  331  * U*  S,  v.  Seminole,  299  U.  S.  417. 

mS.  45  St-  1573,  sec*  lj  46  St.  290,  see,  1;  46  St*  1126,  see,  1;  47 

St*  100,  sec*  1 ; 829,  see*  1 ; 48  St-  370,  sec,  1 ; 49  St.  186,  sec,  1 * 1769, 

sec*  1 • 50  St-.  577*  sec.  1 ; 52  St.  304,  see.  1 ; 53  St.  TOO,  see,  1. 

S.  45  St,  1574,  gee.  1.  ? 

s?  Bg.  37  St.  1007  ; 39  St*  48 ' 41  St.  9 ; 42  St.  994  ; 43  St.  795. 
mSg.  44  St,  1098*  S.  45  St-  883,  3623;  46  St.  90.  1115*  1532;  47 

St.  91;  48  St.  1021;  40  St,  176,  887;  52  St-  291*  Cited.'  70th  Cong., 

1st  sess*,  H,  Doc.  No*  141;  75th  Cong.,  3d  sess.*  Sen,  Rept  No*  1986; 

Op.  Sol*,  M.  27012,  Feb.  20,  1935;  M,  28108*  Mar*  18,  1036. 

89,  25  St  645. 

45  St.  883. 

^Ag,  83  St,  J021-  34  St,  825;  35  St  650. 

80  £.  45  St.  883. 

8*  45  St.  883. 
s.  45  St.  888. 
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upkeep  of  the  Puyallup  Indian  Cemetery  at  Tacoma, 
Washington.38 

45  St,  38U;  Mar,  L'Q,  1028;  C.  278— An  Act  For  tlie  relief  of  the 
Arapahoe  and  Cheyenne  Indiana,  and  for  other  purposes,** * * 4 * * * 

45  St.  HSU;  Mar,  20,  1028;  C,  270— An  Act  To  authorize  the  can 
cellntiou  of  the  balance  due  on  a reimbursable  agreement 
for  the  sale  of  cattle  to  certain  Rosebud  Indians,30 

45  St.  400;  Mar.  31,  102.S ; C.  305— All  Act  To  amend  the  Act  of 
April  25,  1022,  as  amended,  entitled  “Ail  Act  authorizing 
extensions  of  time  for  the  payment  of  purchase  money  due 
under  certain  homestead  entries  and  Government-land  pnr- 
chases  within  the  former  Cheyenne  Hirer  and  Standing  Rock 
Indian  Reservations,  North  Dakota  and  South  Dakota.” 30 

40  St.  401;  Apr,  2,  T.J28  - O,  3 07 — An  Act  To  authorize  the  con- 
struction of  a dormitory  at  Riverside  Indian  School  at 
A n a d a rko.  Ok  la  h omn.37 

45  St,  401;  Apr,  2,  1028;  C,  80S— An  Act  To  exempt  American 
Indians  born  in  Canada  from  the  operation  of  the  Immi- 
gration Act  of  1024,  8 IT.  8.  C.  226u. 

45  St,  401 ; Apr.  2, 1028 ; C,  310 — Joint  Resolution  To  make  imme- 
diately available  the  appropriation  for  a road  across  the 
Kuihah  Indian  Reservation,3* 

45  St,  413;  Apr,  10,  1028;  C.  335 — An  Act  To  provide  for  coopera- 
tion by  the  Smithsonian  Institution  with  State,  educational, 
and  scientific  organizations  in  the  United  States  for  con- 
tinuing ethnological  researches  on  this  American  Indians,31 
Sec,  1,  p,  413—20  TJ,  S.  C,  U0,  Sec,  2,  p.  413—20  U.  S.  G.  70. 

45  St.  423 ; Apr,  lls  1028;  O,  357 — An  Act  Amending  an  Act 
entitled  “An  Act:  authorizing  the  Chippewa  Indians  of  Min- 
nesota to  submit  claims  to  the  Court  of  Claims/*-10 

45  St,  429;  Apr.  14,  1923;  C.  374 — An  Act  To  authorize  an  appro- 
priation from  tribal  funds  to  pay  part  of  the  cost  of  the 
construction  of  a road  on  the  Crow  Indian  Reservation, 
Montana,41 

45  St.  442;  Apr.  21,  1928;  C.  400 — An  Act  To  provide  for  the* 
acquisition  of  rights  of  way  through  the  lands  of  the  Pueblo 
Indian;!  of  New  Mexico.43  25  TJ.  S,  O,  322. 

43  St.  467  ; Apr,  28,  192S ; G,  452 — An  Act  To  authorize  a per 
capita  payment  to  the  Shoshone  and  Arapahoe  Indians  of 
Wyoming  from  funds  held  in  trust  for  them  by  the  United 
States,43 

45  St.  482 ; May  2*  1928 ; C.  481- — An  Act  To  amend  an  Act  to 
allot  lands  to  children  on  the  Crow  Reservation,  Montana.44 

40  St,  484 ; May  8,  1923;  C.  4S7— An  Act  Authorizing  and  direct' 
ing  the  Secretary  of  the  Interior  to  investigate,  hear,  and 
determine  the  claims  of  individual  members  of  the  Sioux 
Tribe  of  Indians  against  tribal  funds  or  against  the  United 
States.48 

45  St.  492;  Mny  7,  1928;  C.  596 — An  Act  Authorizing  the  appro- 
priation of  82,000  for  the  erection  of  a tablet  or  marker 
at  Medicine  Lodge,  Kansas,  to  commemorate  the  holding 
of  the  Indian  pence  council,  at  which  treaties  were  made 
with  the  Plains  Indians  in  October,  1S67, 

45  St  493 ; May  8,  1928 ; C.  510 — An  Act  To  amend  the  proviso 
of  the  Act  approved  August  24,  1912,  with  reference  to  edu- 
cational leave  to  employees  of  the  Indian  Service,*0  25 
U,  S.  C,  275  (37  St.  519,  sec.  1 ; 42  St.  829). 

45  St,  495 ; May  10, 1923 ; G,  517 — An  Act  To  extend  the  period  of 
restriction  in  lands  of  certain  members  of  the  Five  Civilized 
Tribes,  and  for  other  purposes 47 


^Sg.  27  St,  633.  8.  45  St.  883, 

■*  Ag.  44  St.  704, 

35  S tf.  41  St,  26. 

w An.  42  St.  490  ; 43  St,  1184,  A,  46  St.  1107. 

37  a,  45  S 17888. 

35  Sg,  40  St.  225, 
w S\  45  St-  8S8, 

40  An.  44  St.  555.  8,  4?  St,  337;  52  St.  607.  Cited;  Chippewa,  305 

U,  87  479  ; Chippewa,  305  U,  S,  479;  Chippewa,  307  TJ.  S,  1. 

4-Ib.4ilf  t'St,8"482 : 30  St.  900:  31  St  1083;  32  St,  00 1 33  St.  65; 
34  St,  330  ; 36  St.  859  ; 89  St  973. 

43  ag.  30  St.  519. 

**  Sg.  24  St,  388,  Ag.  44  St.  506. 

« a.  46  St.  270,  1115:  47  St,  SIS,  1602;  49  St.  340;  50  St,  441. 

46  An  37  Rt  519  ■ 4°  St  8°9 

47  ah'.  34  St.  137:  35  St,  312:  44  St,  239 .Rim,  44  St,  280,  A.  45 
St.  733:  46  St,  1108;  49  St.  1160.  S.  47  St.  777,  Cited:  12  L.  D. 
Memo.  289 ; Memo.  Sol.  Off, ' Dee,  28,  1021;  Op.  Sol.  M.  25258,  June 
20  1929;  Memo,  SoL  Off,,  Sept.  14,  1931,  Dec.  21.  1031;  Op.  Sol 
M.  273  58.  Aug.  5.  1032;  Memo,  Sol.  Off.,  June  14,  1933.  June  29. 
1033,  Sept.  3971933,  Jnn.  14.  1935:  Mrmo.  Sol.,  June  4 1935;  Letter 
of  Ass’t  Sec*y  to  A.  G..  Oct,  15,  1036;  Memo,  Sol.,  Jan,  13,  1987, 
Jan,  23,  1937.  May  14,  1.938;  53  I,  P.  48;  53  I,  D.  471;  03  I.  D.  002; 
53  I.  D,  037 ; 54  T.  r>,  382 : Buiul,  25  F,  Supp,  107  ; Burgess,  103  F 
2d  37 ; Caesar,  103  F.  2d  503 ; Carpenter,  280  U,  S,  393 ; Glenn,  105 
F,  2d  398;  King,  64  F,  2d  970;  TJ.  S.  v.  Equitable,  283  TJ,  S.  938; 
U.  S.  v.  Wataabe,  102  F.  2d  428 ; Whitchurch,  92  F,  2d  249. 
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45  St,  497;  May  11,  1928:  C,  519— An  Act  Authorizing  a per 
capita  payment  to  tins  Rosebud  Sioux  Indians,  South  Dakota, 

15  St,  500;  May  12,  192-3 ; C.  528— An  Act  To  provide  for  the 
gratuitous  issue  of  service  medals  and  similar  devices,  for 
the  replacement  of  the  same,  and  for  other  purposes, 

45  Sf.  501;  May  32,  1928;  O.  531— An  Act  To  Authorize  an 
appropriation  for  a road  on  the  Zuni  Indian  Reservation, 
New  Mexico.4* 

45  St.  517;  May  14,  1928:  C,  551— An  Act  Making  appropriations 
for  the  Legislative  Branch  of  the  Government  for  the  fiscal 
year  ending  June  30,  1929.  and  for  other  purposes. 

45  St.  539;  May  10,  1928;  G,  572— An  Act  Making  appropriations 
for  the  Department  of  Agriculture  for  the  fiscal  year  ending 
June  30,  1929,  and  for  other  purposes,40 

45  St.  573 ; May  18,  1928  : C,  580 — An  Act  Making  appropriations 
for  the  Executive  Office  and  sundry  independent  executive 
bureaus,  boards,  commissions,  and  offices,  for  the  fiscal  year 
ending  June  80,  192D,  and  for  other  purposes. 

45  St,  589 ; May  16,  1928 ; G.  5S2— An  Act  To  authorize  an  appro- 
priation to  pay  half  the  cost  of  a.  bridge  and  road  on  the 
Hoopa  Valley  Reservation,  California.60 

45  St.  600;  May  17,  1928*  C,  614 — An  Act  To  change  the  bound- 
aries of  the  Tula  River  Indian  Reservation,  California, 

45  St.  601;  Mny  18,  1928;  C,  623— An  Act  To  confer  additional 
jurisdiction  upon  the  Court  of  Claims  under  an  Act  entitled 
“An  Act  authorizing  the  Chippewa  Indians  of  Minnesota 
to  submit  claims  to  the  Court  of  Claims,”  approved  May 
14,  1926.61 

45  St,  602*  May  18,  1928:  O,  624 — An  Act  Authorizing  the  attor- 
ney general  of  the  Slate  of  California  to  bring  suit  in  the 
Court  of  Claims  on  behalf  of  the  Indians  of  California.6"1 

45  St,  617 ; May  21,  192S ; C 644— An  Act  to  authorize  allotments 
to  unallotted  Indians  on  the  Shoshone  or  Wind  River  Res- 
ervation, Wyoming,63 

45  St.  617;  May  21,  1928;  C.  6*15— An  Act  Authorizing  the  con- 
struction of  a fence  along  the  east  boundary  of  the  Papa  go 
Indian  Reservation,  Arizona. 

45  St.  618;  May  21,  1928;  G.  646 — An  Act  For  the  purchase  of 
land  in  the  vicinity  of  Winnemucea,  Nevada,  for  an  Indian 
colony,  and  for  other  purposes.64 

45  St,  621;  May  21,  1928;  C,  652— An  Act  Withdrawing  from 
entry  the  northwest  quarter  section  12,  township  30  north, 
range  19  east,  Montana  Meridian. 

45  St  684;  May  21,  1928;  C.  662— An  Act  To  continue  the  allow- 
ance of  Sioux  benefits.66 

45  St.  684;  May  21,  1928;  C.  663 — An  Act  To  set  aside  certain 
lands  for  the  Chippewa  Indians  in  the  State  of  Minnesota, 

45  St,  711;  May  22,  1928;  C,  686— An  Act  To  add  certain  lands 
to  the  Montezuma  National  Forest,  Colorado,  and  for  other 
purposes.60 

45  St,  717;  May  23*  1928;  C.  707 — An  Act  To  reserve  certain 
lands  on  the  public  domain  in  Valencia  County,  New  Mex= 
ieo,  for  the  use  and  benefit  of  the  Acoma  Pueblo  Indians.61 

45  St.  738 ; May  24,  1928 ; Gh,  733— An  Act  To  amend  section  4 
of  the  Act  entitled  “An  Act  to  extend  the  period  of  restric- 
tions in  lands  of  certain  members  of  the  Five  Civilized 
Tribes,  and  for  uLhcr  purposes,”  approved  May  10,  192S.68 

45  St,  737;  May  25,  1923;  G,  741 — An  Act  To  provide  for  the 

extension  of  the  time  of  certain  mining  leases  of  the  coal 
and  asphalt  deposits  in  the  segregated  mineral  land  of  the 
Choctaw  and  Chickasaw  Nations,  and  to  permit  an  extension 
of  time  to  the  purchasers  of  the  coal  and  asphalt  deposits 
within  the  segregated  mineral  lands  of  the  said  nations  to 
complete  payments  of  the  purchase  price,  and  for  other 
purposes,® 

45  St  747;  May  26,  1988;  O.  753 — An  Act  To  authorize  a per 

capita  payment  to  the  Pine  Ridge  Sioux  Indians  of  South 

Dakota, 

45  St.  750;  May  26,  1928;  O,  756— An  Act  To  authorize  an  ap- 


S 45  St  gSB. 

43  St  739.  Cited;  Memo,  Sol,  June  9,  1938, 

^ a,  45  St,  888. 

S1  8g  44  St.  555.  Cited;  Chippewa,  301  TJ,  S.  358. 

*=Sg\  9 St,  631.  A.  46  St,  2§9.  S,  45  St.  1623;  4G  St  90,  279,  1115; 
47  St.  15,  cited:  Op,  Sol.,  M.  25999,  July  8,  1930 ; Memo,  Sol.,  Apr.  19, 
1033;  Memo.  Sol,  Off,,  Apr.  21.  1933. 

53%.  24  St-  388.  B.  45  St.  8§3,  1628  ; 46  St.  90. 

»S,  45  St.  883, 

8§  8gs  25  St.  894  ; 20  St.  334 ; 35  St.  451. 

59%  21  St,  199 

Cited:  Memo,  Sol,,  May  12.  1936.  May  19.  1936,  May  25,  1936. 

50  Ag,  45  St.  496,  Cited-  53  I.  D,  48;  53  I.  D.  471;  53  I-  B.  502; 
53  I.  D,  637 ; Kinff,  64  F.  2d  979, 

B0  Aff,  40  St.  43B  ; 41  St.  1107,  8,  46  St.  3S5. 


592 


ANNOTATED  TABLE  OF  STATUTES  AND  TREATIES 


45  St.  750-45  St.  1258 


propria  lion  for  roads  on  Indian  reservations. 9 25  U.  S.  C- 
3 18a, 

15  St.  774  ; May  28,  1928;  0.  811— Ail  Act  To  authorize  the  leasing 
or  sale  of  kinds  reserved  for  agency,  schools,  and  other 
purposes  on  the  Fort  Peck  Indian  Reservation,  Muntuna,-1 

45  St,  ; May  29,  3928;  8514 — An  Act  Making  appropriations 

to  supply  defieiuiwies  in  curLain  appropriations  fur  the 
lineal  year  ending  Jui».j  3U,  192S,  and  prior  fiscal  years,  to 
provide  supplemental  appropriations  for  the  fiscal  years 
eliding  June  30,  1928,  and  June  30,  1929,  and  for  other 
purposes.^ 

45  Ml.  938;  May  29,  1928;  G,  854— An  Act  Authorizing  the 
Secretary  of  the  Interior  to  execute  an  agreement  or  agree- 
ments with  drainage  district  or  districts  providing  for 
drainage,  and  reclamation  of  Kootenai  Indian  allotments 
in  Idaho  within  the  exterior  boundaries  of  such  district 
or  districts  that  may  be  benefited  by  the  drainage  and 
reclamation  work,  and  for  other  purposes.65 

45  HI.  939;  May  29,  1928;  C.  835 — An  Act  Authorizing  the 
.Secretary  of  the  Interior  to  acquire  land  and  erect  a monu- 
ment on  the  site  of  the  battle  between  the  Sioux  and  Pawnee 
Indian  Tribes  in  Hitchcock  County,  Nebraska  fought  in 
the  year  1873." 

45  St.  944 ; May  29,  192S ; C,  837 — An  Act  Authorizing  an  ad- 
vancement. of  certain  funds  standing  to  the  credit  of  the 
Creek  Nation  in  the  Treasury  of  the  United  States  to  be 
paid  to  the  attorneys  for  the  Creek  Nation,  and  for  other 
purposes.® 

45  St,  902  ^May  29,  1928;  C.  STS— An  Act  To  authorize  an  up- 
propriutiun  for  the  purchase  of  certain  privately  owned 
lands  within  the  Fort  Apache  Indian  Reservation,  Arizona.* *1 

45  St.  973 ; May  29,  1928 ; 0,  880— An  Act  Authorizing  the  Secre- 
tary of  the  Interior  to  dispose  of  two  bridges  on  the  San 
Carlos  Indian  Reservation,  in  Arizona,  and  for  other 
purposes.67 

45  St.  98(i ; May  29,  1928 ; G.  901 — An  Act  To  discontinue  certain 
reports  now  required  by  law  to  be  made  to  Congress.*’ 
p.  9SD— 5 U.  S.  C.  339,  p,  OSD— 10  U,  S.  C.  1287,  p,  991,  sec. 

3 (08)— 25  U.  S.  C.  155  (22  St  590,  sec.  1;  24  St.  463;  44 
St  560,  sec.  1),  p.  992,  sea  1 (81)— 25  U.  B.  C.  127  (It  S, 
2100).  USCA  Historical  Note:  R,  8.  2100  was  derived  from 
see,  2 of  Act  Mar.  2,  1867,  14  St  515. 

45  St.  1Q0S;  May  29,  1928;  O.  912— An  Act  To  amend  an  Act  of 
March  3,  1885,  entitled  uAn  Act  providing  for  allotment  of 
lands  in  severalty  to  the  Indians  residing  upon  the  Uma- 
tilla Reservation,  in  the  State  of  Oregon,  and  granting 
patents  therefor,  and  for  other  purposes.’1 69 

43  St.  1022;  Dec,  15,  1928;  C.  28— An  Act  To  provide  for  issuance 
of  perpetual  easement  to  the  department  of  fish  and  game, 
State  of  Idaho,  to  certain  lands  situated  within  the  original 
boundaries  of  the  Nez  Perce  Indian  Reservation,  State  of 
Idaho, 

45  St,  1027;  Dec,  17, 1928;  0,  36— An  Act  Conferring  jurisdiction 
upon  the  Court  of  Claims  to  hear,  examine,  adjudicate,  and 
enter  judgment  thereon  in  claims  which  the  Winnebago 
Tribe  of  Indians  may  have  against  the  United  States,  and 
for  other  purposes,70 

45  St.  1073;  Jan.  11,  1929;  O,  55 — Joint  Resolution  For  the  relief 
of  the  Iowa  Tribe  of  Indians.71 

45  St.  1080;  Jan.  14,  1929;  O.  70— An  Act  To  authorize  the  con- 
struction of  a telephone  line  from  Flagstaff  to  Kayenta  on 
the  Western  Navajo  Indian  Reservation,  Arizona.73 

43  St.  1091;  Jan.  19,  1929;  C.  87— An  Act  To  provide  for  the 
acquisition  by  Parker  J-See-O  Post  Numbered  12,  All  Ameri- 
can Indian  Legion,  Lawton,  Oklahoma,  of  the  east  half 
northeast  quarter  northeast  quarter  northwest  quarter  of 


| section  20,  township  2 north,  range  11  west,  Indian  meridian, 
i in  Comanche  County,  Oklahoma. 

45  St.  1094 ; Jan.  25,  1920;  C.  loi— An  Act  Declaring  the  pur- 
pose of  Congress  in  passing  the  Act  of  June  2,  1924  (43  St- 
203 ),  to  confer  full  citizenship  upon  the  Eastern  Band  of 
Cherokee  Indians,  and  further  declaring  that  it  was  not 
the  purpose  of  Congress  in  passing  the  Act  of  June  4,  1924 
(43  Sr.  376),  to  repeal,  abridge,  or  modify  the  provisions 
of  the  former  Act  as  to  the  citizenship  of  said  Indians.14 
45  St.  10D4 ; Jan.  25,  1929;  C.  102 — An  Act  Making  appropria- 
tions for  the  Departments  of  State  and  Justice  ami  for  the 
Judiciary,  and  for  the  Departments  of  Commerce  and  Labor, 
for  the  fiscal  year  ending  June  30,  1930,  and  for  other 
purposes.74 

45  St.  1143;  Jan,  29,  1929;  0, 113— An  Act  To  amend  section  227 
of  the  Judicial  Code.*4  28  U,  S.  C.  334. 

45  St.  1155 ; Feb.  7,  1929;  C.  161 — -An  Act  To  amend  section  3 
of  Public  Act  numbered  230  (37  St,  194),TS 
45  St  1161;  Feb.  11,  1029;  0.  174 — An  Act  To  reserve  certain 
lands  on  the  public  domain  in  Santa  Fe  County ( New 
Mexico,  for  the  use  and  benefit  of  the  Indiaus  of  the  San 
Ildefonso  Pueblo. 

45  St.  1101 ; Feb.  lit  1920 ; C.  175 — An  Act  To  reserve  920  acres 
on  the  public  domain  for  the  use  and  benefit  of  the  Kanosh 
Band  of  Indians  residing  in  the  vicinity  of  Kanosh,  Utah, 

45  St.  3164;  Feb.  12,  1929;  O.  178— -An  Act  To  authorise  the 
payment  of  interest  on  certain  funds  held  in  trust  by  the 
United  States  for  Indian  tribes”  25  U.  S.  C.  161a,  161b, 
161c,  161d.18 

45  St.  HOT;  Feb.  13,  1929;  C,  183 — An  Act  Reinvesting  title  to 
certain  lands  in  the  Yankton  Sioux  Tribe  of  Indians.” 

45  St.  I ISu ; Feb.  15,  1929;  0,  210 — An  Act  Authorizing  repre= 
seutatives  of  the  several  States  to  make  certain  inspections 
and  to  investigate  State  sanitary  and  health  regulations 
and  school  attendance  on  Indian  reservations,  Indian  tribal 
lands,  and  Indian  allotments,80  25  U,  S.  C,  231. 

45  St.  1186;  Feb,  15.  1929;  O.  218— An  Act  To  authorize  the  See* 
retary  of  the  Interior  to  purchase  land  for  the  Alabama 
and  Couslmtta  Indians  of  Texas,  subject  to  certain  mineral 
and  timber  interests,81 

45  St.  USD ; Feb,  16,  1929 ; C.  227 — An  Act  Making  appropriations 
for  the  Department  of  Agriculture  for  the  fiscal  year  ending 
June  30,  1930,  and  for  other  purposes,83 
45  St.  1229 ; Feb.  19,  1929 ; C.  267— An  Act  To  authorize  an  appro- 
priation to  pay  half  the  cost  of  a bridge  near  the  Soboba 
Indian  Reservation,  California.83 

45  St.  1229;  Feb.  19,  1929;  J.  Res.  Chap.  268— Joint  Resolution 
Authorizing  an  extension  of  time  within  which  suits  may  be 
instituted  on  behalf  of  the  Cherokee  Indians,  the  Seminole 
Indians,  the  Creek  Indians,  and  the  Choctaw  and  Chickasaw 
Indians  to  June  30,  1930,  and  for  other  purposes,31 
45  St.  1230 ; Feb.  20,  1029 ; C.  270— An  Act  Making  appropriations 
for  the  Executive  Office  and  sundry  independent  executive 
bureaus,  hoards,  commissions,  and  offices,  for  the  fiscal  year 
ending  June  30,  1930,  and  for  other  purposes,115 
45  St.  1249;  Feb.  20,  1929;  C.  275— Act  For  the  relief  of  the  Nez 
Perce  Tribe  of  Indiuns.*0 

45  St.  1252 ; Feb.  20,  1929 ; O,  270— An  Act  Authorizing  the  Secre- 
tary of  the  Interior  to  settle  claims  by  agreement  arising 
under  operation  of  Indian  irrigation  projects,*7  25  U,  S.  C. 
388. 

45  St.  1256;  Feb.  23,  1929;  C,  300— An  Act  Authorizing  the  Coos 
(Kowes)  Bay,  Lower  Umpqua  (Kalawntset),  and  Siuslaw 
Tribes  of  Indians  of  the  State  of  Oregon  to  present  their 
claims  to  the  Court  of  Claims.88 

45  St  1258;  Feb.  23,  1929;  C.  302— An  Act  To  amend  and  further 
extend  the  benefits  of  the  Act  approved  March  B,  1925,  en- 


« Sff.  42  St.  212.  8.  47  St.  709  ■ 48  St.  993,  1021  ; 49  St.  176,  1519, 

1757  ; 50  St.  664  ‘ 52  St.  291.  633. 

01  Sff.  35  St:  058  ; 44  St  1402. 

^ Sff.  7 St  442  ; 3 3 St.  172*  38  St,  102  ; 39  St.  156;  40  St.  589;  41 
St.  20:  43  St.  475.  1141.  1152;  ~44  St.  856;  45  St,  78,  159,  210,  312. 
377.  401.  413.  429,  447.  501,  589,  Git,  618.  A.  46  St.  276.  8.  45  gt, 

3180.  1562*  46  St.  00,  270,  4115;  47  St.  91,  820:  48  St.  362. 

*lif.  45  St,  1562;  46  St,  279,  1115  ; 47  St.  91.  820. 

« S.  45  St,  1562. 

<*Sg.  43  St.  189,  S,  40  St.  1115,  Cited;  Creek,  79  C.  Cis,  778. 

00  8.  45  St.  1562. 

fl7  £(p  gg  gf  gfj 

«*  lipa.  14  'Sk'nia:  22  St.  590;  24  St,  403.  465;  25  St.  805;  26  St, 
854  ; 28  St,  477  ; 36  St,  270.  272.  277,  1060.  1061  ; 3S  St,  584,  587,  594  ; 
39  St,  127,  158;  42  St,  1185;  43  St  477;  44  St.  941,  954,  955. 

00  Aff.  23  St.  342,  Cited;  11  L.  D.  Memo.  600. 

70  Sg.  10  St.  3172;  12  St,  058.  Cited;  Memo.  Sol.,  Mar,  6,  1937, 

« Aff . 41  St.  585. 

S.  40  St  1623, 


Sff.  43  St,  203.  376. 

v gg.  36  St.  3 2G  ; 43  St.  636,  8.  45  St.  1623, 

^ Aff.  36  St,  1104;  44  St.  736, 

«£?.  45  St.  1023. 

n A.  46  St,  584,  8.  49  St,  1080  ; 02  St.  291, 

Ts  A.  46  St.  584. 

711  Stj.  2g  St.  286. 

B0  Cited:  Memft.  Sol.,  July  25.  1935  ; 56  T.  D.  38. 
si  Sff.  45  St.  883, 

65  &g,  43  St.  739. 

« & 46  St.  279. 

8*Sg,  43  St,  27,  133.  130.  537;  44  St.  5G8.  A,  50  St,  650.  Cited; 
Chickasaw,  S7  C.  Cls,  91  ; Creek,  78  C.  Cls.  474 ; U.  S.  v.  Seminole, 
299  U.  S,  417. 

« Cited:  52  L.  D.  325. 

bo  Sg.  12  St.  959;  14  St.  647*  28  St.  286,  326,  329.  A.  48  St,  1216, 
Cited.-  53  I.  D,  S99. 

47  St,  807,  8.  49  St.  SOI,  Cited : Coos,  87  C,  CIS.  143, 
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titled  “An  Act  conferring  jurisdiction  upon  the  Court  of 
Claims  to  hear,  examine,  adjudicate,  and  enter  judgment  m 
any  and  all  cialnis,  of  whatever  nature,  which  the  Kansas  or 
Kaw  Tribe  of  Indians  may  have  or  claim  to  have  against 
the  United  States,  and  for  other  purposes."  83 
45  St.  1307 ; Feb.  26.  1920;  C.  323— An  Act  To  repeal  that  portion 
of  the  Act  of  August  24,  1912,  imposing  a limit  on  agency 
salaries  of  the  Indian  Service.1*0  25  U.  S.  C.  58  (30  St.  90, 
see.  1 ; 37  St.  88,  sec,  10 ; 37  St.  521,  sec.  1 ; 40  St.  5*8,  see.  li ). 
45  St,  1321;  Feb.  26,  1929;  O,  339— An  Act  To  amend  the  Act 
entitled  “An  Act  to  authorize  credit  upon  the  construction 
charges  of  certain  watertight  applicants  and  purchasers  on 
the  Yuma  and  Yuma  Mesa  auxiliary  projects,  and  for  other 

purposes,”*1  , . Al 

45  84.  1344;  Feha  28,  1929;  C.  359— An  Act  Authorizing  the  Fech 
oral  Power  Commission  to  issue  permits  and  licenses  on 
Fort  Apache  and  White  Mountain  Indian  Reservations,  Aii- 

zoim.0J  - - . ,. 

45  St  1349;  Fob,  28,  1029;  C.  360 — An  Act  Making  appropriations 
for  the  military  and  uoumilitary  activities  of  "the  War  De- 
partment for  the  fiscal  year  ending  June  30,  1030,  and  for 

other  purposes.  . . _ . _ . ...  . 

45  St  1387  ; Fob.  2S,  1920 ; C.  367 — An  Act  Making  appropriations 
for  the  Legislative  Branch  of  the  Government  for  the  fiscal 
Year  ending  June  30.  1930,  and  for  other  purposes, 

45  St  1407*  Feb,  28,  1929;  G,  377 — An  Act  Conferring  jurisdic- 
tion upon  the  Court  of  Claims  to  hear,  adjudicate,  and  ren- 
der judgment  in  claims  which  the  northwestern  bands  of 
Shoshone  Indians  may  have  against  the  United  States. 

45  St  1439*  Mar.  1,  1929;  C,  440— An  Act  Authorizing  the  appro- 
priation of  tribal  funds  of  Indians  residing  on  the  Klamath 
Reservation,  Oregon,  to  pay  expenses  of  the  general  council 
and  business  committee,  and  for  other  purposes, 

45  St.  1478 ; Mar,  2,  1929 ; C,  493— An  Act  Relating  to  the  tribal 
‘and  individual  affairs  of  the  Osage  Indians  of  Oklahoma. 
Sec  3 4 5 — See  Historical  Note  25  U.  S.  O.  A,  331. 

45  St  1487*  Mar.  2,  1929:  C,  502— An  Act  To  authorize  an  ap- 
propriation to  pay  one-half  the  cost  of  a badge  on  the 
Cheyenne  River  Indian  Reservation  in  South  Dakota. 

45  St  1488;  Mar.  2 1929;  C.  5Q4— An  Act  To  authorize  an  ap- 
propriation to  pay  half  the  cost  of  a bridge  across  Cherry 
Creek  on  the  Cheyenne  River  Indian  Reservation,  South 

Dakota.03  . , , 

45  St  1406;  Mar.  2,  1029;  C.  511— An  Act  Authorizing  an  ap- 
propriation of  Crow  tribal  funds  for  payment^  of  council 
and  delegate  expenses,  and  for  other  purposes,® 

45  St  1534 ; Mar.  2,  1929 ; G.  570— An  Act  To  repeal  the  pro- 
vision in  the  Act  of  April  30,  1908,  and  other  legislation 
limiting  the  annual  per  capita  cost  in  Indian  schools. 

45  St  1F55Q  * Mar.  4,  1929 ; C.  689— An  Act  To  carry  into  effect 
the  twelfth  article  of  the  treaty  between  the  United  States 
and  the  Loyal  Shawnee  Indians  proclaimed  October  14, 
1SG8  30 

45  St  1562;  Mar.  4,  1029;  C.  705— An  Act  Making  appropriations 
for  the  Department  of  the  Interior  for  the  fiscal  year  ending 
= June  30,  1930,  and  for  other  purposes.1  Sec.  1,  p.  1573—25 

§a  Ag  43  St,  1133.  Cited;  Kansas,  80  C,  CIS,  264. 

™jlpg.  37  St,  521. 
si  Ag,  44  St.  776= 

SO.  41  St.  1063, 

“ & ^4  BgV  8llp  ilAt  2%,  6|f‘ St.  1249  * 43  St,  1008,  1010.  1011. 
a r iip'gt  1034  & 46  St.  1047.  Cited:  38  Op.  A.  G,  577  (19371  i 

fo  L2DMcmo  '642’  Op  Sol.,  M.  25258,  June  28,  1020 ; Memo.  Sol.  Off.. 
M l llo  Anr  sf  fi  Apr.  22,  1030.  July  8,  1930 ; Letter  to 
Com nVr  of  lnd  Affulrs  from*  Sc?y  of  *Int . Sept.  1930,  Mar  10,1931, 
De?  10.  1932,  Dec.  22.  1932,  May  27.  1033.  June  29.  1933,  Dee  - 
d‘}q  . Rnl  M 27786  Aue  8,  1934  ; Memo,  Sol,,  Sept,  **5,  19J8 , 

Op^ol^M,’  JanfV  if 37  Letter  from  A,  G,  to  Sec’J  of  Int, 

relTi  J,3rfj0r347  V ^U10!J-r35  LD.^IlVeQ  I D.  iS^Aiiaml:  II  F.  Irt 

053;'  Choteau,  283  TJ.  S,  601:  Choteau,  38  S’.  24  876:  Continental. 

m ^0(1  i9>  Globe  81  F.  2d  143;  In  re  Dennison,  38  F,  2d  86-, , 

mb*  v A® 

83  F.  2d  143. 
os  46  St.  279. 

8.  46  St.  279, 

67  S 48  St,  279. 

os  llpg.  35  St,  72  * 41  St.  3;  43  pt,  058,  hif  * A7  a*  at  S°0  * 48 

» So,  15  St.  616;  45  St  18.  S.  46  St.  80,  111  6:  4T  St.  01,  8.0,  4S 

§22,934  ;8i  It.  582,  6di  see.22  ; 606  ; 39  St.  144 1 40  St.  564,  588 ; 41  St, 


U.  S.  C.  3S7  (45  St.  210,  see.  1)  ;s  Sec,  1,  p.  1576—25  U.  S.  C, 
292a  (44  St,  46S,  sec.  1 ; 44  St,  047,  sec,  1 ; 45  St,  2Iu,  sec,  1)  ; 
Sec,  11,  p,  1583—25  U,  S.  C,  25a. 

45  gt,  1607;  Mar,  4.  1929;  C,  700— An  Act  Making  appropriations 
to  supply  urgent  deficiencies  in  certain  appropriations  for 
the  fiscal  year  ending  June  30,  1929,  and  prior  fiscal  years, 
to  provide  urgent  supplemental  appropriations  for  the  fiscal 
year  ending  June  SO,  1929,  and  for  other  purposes, 

45  St,  1023;  Mar,  4,  1929 ; C.  707 — An  Act  Making  appropriations 
to  supply  deficiencies  in  certain  appropriations  for  the  fiscal 
year  ending  June  30,  1929,  and  prior  fiscal  years  to  provide 
supplemental  appropriations  for  the  fiscal  years  ending  June 
80,1929,  and  June  30,  1930,  and  for  other  purposes. 

45  St.  1708 ; Mar.  5.  1928 ; C.  130 — An  Act  To  reimburse  certain 
Indians  of  the  Fort  Belknap  Reservation,  Montana,  for 
part  or  full  value  of  an  allotment  of  land  to  which  they 
were  individually  entitled.* 

45  St  1711;  Mar.  23,  1928;  O,  286— An  Act  For  the  relief  of 
John  F,  White  and  Mary  L,  White, 

45  St,  1716;  Mar,  29,  1928;  C,  299— An  Act  To  authorize  the 
Secretary  of  the  Interior  to  issue  a patent  to  the  Bureau 
of  Catholic  Indian  Missions  for  a certain  tract  of  laud  on 
the  Mescalero  Reservation,  New  Mexico. 

4f>  St.  1833;  May  15,  1923;  C.  571— An  Act  Granting  pensions 
and  increase  of  pensions  to  certain  soldiers  and  sailors  of 
thp  Regular  Army  and  Navy,  and  so  forth,  and  certain 
soldiers  and  sailors  of  wars  other  than  the  Civil  War,  and  to 
widows  of  such  soldiers  and  sailors. 

45  St.  1857;  May  22,  1928;  C.  091— An  Act  To  approve  a deed 
of  conveyance  of  certain  land  in  the  Seneca  Oil  Spring 
Reservation,  New  York. 

45  gt.  1988;  May  28,  1928 ; C.  834— An  Act.  Granting  pensions  and 
increase  of  pensions  to  certain  soldiers  and  sailors  of  the 
Regular  Army  and  Navy,  and  so  forth,  and  certain  soldiers 
and  sailors  of  wars  other  than  the  Civil  War,  and  to  widows 
of  such  soldiers  and  sailors,  _ 

40  St  2002;  May  29,  1928;  C,  021— An  Act  Granting  pensions 
and  increase  of  pensions  to  certain  soldiers  and  sailors  of 
the  Regular  Army  and  Navy,  and  so  forth,  and  certain 
soldiers  and  sailors  of  wars  other  than  the  Civil  War,  and 
to  widows  of  such  soldiers  and  sailors. 

45  St  2011;  May  29,  1928;  C,  930— An  Act  For  the  relief  of 

William  R.  Thackrey3  , A „ ..  * . . 

45  St.  2012;  May  29,  1928;  C.  931— An  Act  For  the  relief  of 

William  A.  Light.  _ _ _ 

45  St.  2012 ; May  29,  1928 ; G.  984— An  Act  For  the  relief  of  Umar 

D.  Lewis,  _ A „ , , j. 

45  St.  2020 ; May  29,  1928 ; C.  959— An  Act  For  reimbursement 

of  W.  H,  Talbert  , . „ , 

45  St.  2021;  May  29,  1928;  C.  960— An  Act  Authorizing  the  allot 
ment  of  Carl  J.  Reid  Dussome  as  a Kiowa  Indian,  and 
directing  issuance  of  trust  patent  to  him  to  certain  lands 
of  the  Kiowa  Indian  Reservation,  Oklahoma, 

45  St,  2024;  May  29,  1928;  C.  973— An  Act  For  the  relief  of 
Frank  Murray.  „ 

45  St  2029 ; May  29,  1928;  C.  989— An  Act  For  the  relief  of  0.  R, 
Oiberg 

45  St.  2034  ; Dec.  11,  1928;  C,  22— Ail  Act  Authorizing  an  expendi- 
ture of  certain  funds  standing  to  the  credit  of  the  Cherokee 
Nation  In  the  Treasury  of  the  United  States  to  be  paid  to 
one  of  the  attorneys  for  the  Cherokee  Nation,  and  for  other 

45  Sh^035;Dec.  15. 1928;  0.  82— An  Act  For  the  relief  of  Bussell 
White  BearJ 

45  St.  2035;  Dee.  15,  1928;  O,  38— Joint  Resolution  For  tile  relief 
of  Lreoh  Frank,  Creek  Indian,  new  born,  roll  numbered 
294 

45  St.  2035 ; Dee.  15,  1928 ; C,  34— Joint  Resolution  For  the  relief 


...  iKn,  4o  04.  133  134  423.  475,  537.  836.  640,  684, 

7?4l4Vin7  118^^  44"  8t  174  404’  466  * 560,  *740,  942,  945*.  45  St.  205, 
208  '4i  ill  2St  238,  S9fl;‘938:’e82^  B.  40  St.  270.  1U5;  47  St.  91, 
820’;  48 kt  362  Cited:  6S  I.  D.  187  ; Chippewa,  80  C.  CIS.  410 ; Chippewa, 
on7  tt  s 1 • TT  S ex  r€l,  EadFie,  30  F-  2d  989,  H 

°ig.' 46  St.  29 A we.  1 ; 1126,  sec.  1 ; 47  St.  100,  seg  1 ; 829,  sec.  1* 
48  St.  370,  sec.  1 ; 49  St.  186,  see.  1 , 1709,  sec.  1 , 50  St.  677,  gee.  1 , 

52sl%  325’  S? C>645;  §i0S|t7%5Sf  351  St.  312,  444,  783;  37  St.  194;  41  |t. 
ai  ^^42  St  208  1051  1488 ; 43  St.  3 /6.  475  476.  C36.  aee.  3 : 44  gh 
Mfi’  7d0  -46  St  198  200  212,  213.  215.  312,  603,  617,  1080.  1109. 
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45  St,  2035—46  St.  385 


of  Klnisi'  C’liIlikTfi,  Crock  Indian,  minor,  roll  numbered 
354. 

45  St.  2030;  I h*t\.  15.  192S;  C.  35— Joint  Resolution  For  the  roll.-f 
of  Ellu  Cmvo,  Creek  Indian,  new  born,  mil  numbered  78. 

45  St.  2036 ; Doe.  17,  1923  \ C.  37— An  Act  For  the  relief  of  Janie* 
limit*  Along, 

45  St.  2045:  Feb.  2,  1020:  C,  134 — An  Aft  To  authorize  the  pay- 
ment to  Robert  Toqunthty  of  royalties  arising  from  an  oi: 
and  pas  well  in  the  bed  of  the  Red  River,  Oklahoma. 

45  St.  2040;  Feb.  2,  1920 ; <J.  138— An  Act  For  the  relief  of  Peter 
SLiapp, 

45  St.  2205;  Fob,  It),  1029;  C.  209— An  Act  For  the  relief  ef 
Charles  J.  Hunt. 

45  St.  2309  ■ Feb.  20,  It  121) ; C.  284— Ail  Act  Granting  pensions 
and  Increase  of  pensions  to  certain  soldiers  and  sailors  of 
the  Regular  Army  and  Navy,  and  so  forth,  mul  certain 
soldiers  and  sailors  of  wars  other  than  the  Civil  War, 
and  to  widows  of  such  soldiers  and  sailors. 

45  St.  2339;  Fell.  28,  1929;  O.  411 — An  Act  Authorizing  the 
Secretary  of  I lie  Treasury  to  pay  tin*  Gallup  Undertaking 
Company  for  burial  of  four  Navajo  Indians. 

45  St.  2346;  Mar.  1,  1929;  O.  472— An  Act  For  the  relief  of 
James  E,  Jenkins, 

45  St,  2355;  Mar,  2,  1929;  C.  921— An  Act  For  the  relief  of 
M.  T.  Nihm, 

45  St.  2379;  Mar,  4,  1921);  O.  720 — -An  Act  Granting  pensions  and 

increase  of  pensions  to  certain  soldiers  and  sailors  of  tile 
Regular  Army  and  Navy,  and  so  forth,  and  certain  soldiers 
and  sailors  of  wars  other  than  the  Civil  War,  and  to  widows 
of  such  soldiers  and  sailors, 

46  STAT. 

49  St.  9:  June  13,  1029;  C.  20 — Joint  Resolution  Amending  an 
appropriation  for  a consolidated  school  at  Releourt,  within 
the  Turtle  Mountain  Indian  Reservation,  North  Dakota.* 

46  St.  21;  June  18,  1920:  C,  28 — An  Act  To  provide  for  the 

fifteenth  and  Hubseoiient  decennial  misuses  and  to  provide 
for  apportionment  of  Representatives  in  Congress.  2 
U-  8.  C.  2a, 

40  St.  32:  June  20,  1929;  C.  33 — An  Act  To  fix  the  compensation 
of  officers  and  employees  of  the  legislative  branch  of  the 
Government.'1 

40  St.  54 ; Doe,  23,  1929;  C,  10— An  Act  Providing  for  a per  capita 
payment  of  ,$25  to  each  enrolled  member  of  the  Chippewa 
Tribe  of  Minnesota  from  the  funds  standing  to  their  credit 
In  the  Treasury  of  the  United  States.10 

4G  St.  SS;  Mur.  22,  1930;  C.  SO— Joint  Resolution  Authorizing  the 
use  of  tribal  moneys  belonging  to  tlie  Fort  Berth  old  Indians 
of  North  Dakota  for  certain  purposes. 

40  St.  88;  Mar.  24,  1930;  C,  87— An  Act  Authorizing  a per  capita 
payment  to  the  Shoshone  and  Arapahoe  Indiana.11 

46  St,  90;  Mar.  26,  1930;  O.  92 — An  Act  Making  appropriations 
to  supply  urgent  deficiencies  in  certain  appropriations  for 
the  fiscal  year  ending  June  30,  1930,  and  prior  fiscal  years, 
to  provide  urgent  supplemental  appropriations  for  the  fiscal 
years  ending  June  30,  1930,  and  June  30,  1931,  and  for  other 
purposes,33 

46  St,  144 ; Apr.  7,  1930 ; C.  108— An  Act  To  allow  credit  to  home- 
stead settlers  and  entrymen  for  military  service  In  certain 
Indian  wars,33  43  U,  S.  C,  243. 

46  St,  147  • Apr.  8,  1930 ; C,  115— An  Act  To  provide  for  the  v? 
cording  of  the  Indian  sign  language  through  the  instru- 
mentality of  Major  General  Hugh  L.  Scott,  retired,  and  for 
other  purposes.14 

46  St.  149;  Apr.  8,  1930;  C.  122— An  Act  To  authorize  the  issu- 
ance of  a fee  patent  for  block  23  within  the  town  of  Dan 
du  Flambeau,  Wisconsin,  in  favor  of  the  local  public-school 
authorities, 

46  St,  154;  Apr,  10,  1930:  C,  130— An  Act  Granting  the  consent 
of  Congress  to  agreements  or  compacts  between  the  States  of 
Oklahoma  and  Texas  for  the  purchase,  construction,  and 
maintenance  of  highway  bridges  over  the  Red  River,  and 
for  other  purposes. 
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46  St.  168;  Apr.  35,  19.30;  C,  109—An  Act  Providing  compensation 
to  the  Crow  Indians  for  Custer  Baltic?  Field  National  Ceme- 
tery. arid  for  other  purposes. ,r> 

46  St.  169;  Apr.  15,  1930;  G.  17(1— An  Act  Authorizing  the  SWre 
tary  of  the  Interior  to  erect  a marker  or  tablet  on  the  site 
of  the  battle  between  Ness  Penes  Indians  under  Chief  Joseph 
and  the  command  of  Nelson  A,  Mile*,11 

46  St.  309;  Apr.  15.  1930;  C.  171— An  Act  To  authorize  per  capita 
payments  to  the  Indians  of  the  Pine  Ridge  Imliau  Reserva- 
tion, South  Dakota.” 

46  St,  173;  Apr.  18,  1930;  C.  1S4 — An  Act  Making  appropriations 
for  the  Depart meats  of  State  and  Justice  and  for  the  Ju- 
diciary, and  for  the  Departments  of  Commerce  and  Labor, 
for  the  fiscal  year  ending  June  30,  1931,  and  for  other  pur- 
poses.1" 

46  St.  218;  Apr.  18,  1930;  C.  185 — An  Act  To  authorize  an  appro- 
priation for  purchasing  twenty  acres  for  addition  to  the  tint 
Springs  Reserve  on  the  Shoshone  or  Wtiul  River  iMdiun 
Reservation,  Wyoming. 

46  St.  229;  Apr,  19,  1930:  C.  201— Ail  Act  Making  appropriations 
for  the  Executive  Office  and  sundry  independent  executive 
bureaus,  boards,  commissions,  and  offices,  for  the  fiscal  year 
ending  June  30,  1931.  and  for  either  purposes). 

40  St,  £58;  Apr.  29,  1930:  c.  221 — Ah  Act  Authorizing  the  Secre- 
tary of  the  Interior  to  erect  a monument  ns  a memorial  In 
the  deceased  Indian  chiefs  and  ex-service  men  of  the  Chey- 
enne River  Sioux  Tribe  of  Indians.1" 

46  St.  259;  Apr,  21),  1930;  C_  222— An  Act  To  amend  the  Act  au- 
thorizing the  attorney  general  of  the  State  of  California  to 
bring  suit  in  the  Court  of  Chums  on  behalf  of  the  Indians 
of  California."0 

46  St,  260;  Apr,  29,  1930;  0.  224 — Joint  Resolution  To  pay  the 
judgment  rendered  by  the  Untied  States  Court  of  Claims  to 
the  Iowa  Tribe  of  Indians,  Oklahoma. 

46  St,  263;  May  9,  1930;  O,  229— An  Act  To  declare  valid  the 
title  to  certain  Indian  lands, 

46  St.  268;  May  12,  1930;  C,  224— Joint  Resolution  Authorizing 
the  use  of  tribal  funds  belonging  to  the  Yankton  Sioux  Tribe 
of  Indians;  In  South  Dakota  to  pay  expenses  and  compensa- 
tion of  the  members  of  the  tribal  business  committee  for 
services  in  connection  with  their  pipes! one  claim. 

40  St-  276;  May  13,  1930 ; O.  265— An  Act  To  amend  the  Act  of 
Congress  approved  May  29,  1925,  authorizing  the  Secretary 
of  the  Treasury  to  accept  title  to  certain  real  estate,  subject 
to  a reservation  of  mineral  rights  In  favor  of  the  Blackfeet 
Tribe  of  Indians,21 

46  St,  279;  May  14,  1939;  G.  273 — An  Act  Making  appropriations 
for  the  Department  of  the  Interior  for  the  fiscal  year  ending 
June  30,  1931,  and  for  other  purposes/3  Sec,  1,  p,  290  25 
U.  S,  O.  387  (45  St  210,  sec.  1 ; 45  St.  1573,  sec.  I).23 

46  St,  334;  May  15,  1930;  G.  285 — An  Act  To  provide  funds  for 
cooperation  with  the  school  board  at  Browning,  Montana* 
in  the  extension  of  the  high-school  building  to  he  available 
to  Indian  children  of  the  Blackfeet  Indian  Reservation,34 

46  St  370;  May  19,  1930;  G.  302 — Joint  Resolution  To  carry  out 
certain  obligations  to  certain  enrolled  Indians  under  tribal 
agreement. 

46  St  378:  May  23,  1930;  O.  317— An  Act  To  eliminate  certain 
land  from  the  Tnsaynn  National  Forest,  Arizona,  as  an  addi- 
tion to  the  Western  Navajo  Indian  Reservation,^ 

46  St.  385;  May  26,  1930;  O.  333— An  Act  Authorizing  the  Seere= 
tary  of  the  Interior  to  lease  any  or  all  of  the  remaining 
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tribal  land*  of  the  Chart snv  ami  Chickasaw  Nations  for  oil 
ami  gas  purposes,  and  for  other  imrpo>es/5 
4 Vi  KL  ;;U2  ; May  27.  1930;  U.  341— An  Art  Making  appropriation 
for  fin*  Department  of  Agriculture  for  the  fiscal  year  ending 
.Tune  :J0fl  31)31.  mid  fur  other  purposed 
U\  st.  430;  May  *27,  1030;  343— An  Act  Authorizing  recon- 

*!  run  him  and  iiiipmvomom  of  a public  road  in  Wind  River 
1 n d i 1 1 1 1 Ri  r v :M  io  i ! , Wyuii  i i t ig/'* 

4U  St.  431 ; May  2*,  1930;  C.  347— An  Act  To  authorize  the  mo- 
tion of  n marker  upon  Hie  ^ite  of  New  Echula,  capital  of 
ilu*  Cherokee  Indiana  prior  to  their  removal  west  of  the 
MissiKMppi  River,  to  eommemorat t*  its  location,  and  events 
connected  with  It*  history*.  . 

-K*  H.  432;  Mmv  2N,  1930;  C.  348 — An  Act  Making  appropriations 
for  The  military  and  nonmiUtary  Activities  of  rhe  War  Be* 
pan  incur  for  tlu?  fiscal  year  ending  .Jane  JO,  1931,  and  for 
other  purposes.  _ . 

4«  st5  4tMS':  Mufy  29.  1930*  C.  340 — An  Art  to  amend  the  Act 
entitled  "Ail  Act  t«»  amend  the  Act  entitled  ‘An  Act  for  the 
retirement  of  employees  in  the  classified  civil  service,  mid 
fmr  oilier  purposes/  approved  May  2*2.  1020,  am!  Acts  Hi 
amendment  thereof  A*  approved  July  3,  3028,  as  amended." 

4C  Si.  ton-  June  3,  11130;  V,  HIM— An  Act  To  mnond  section  ISO., 
title  23,  United  States  Code,  a*  amended.™  2S  U.  S.  €.  ISO, 

4i\  sp  not;  June  ft,  1030;  O.  407— An  Act  Making  appropriations 
for  the  Legislative  Urmieh  of  the  Government,  for  the  fiscal 
vear  ending  June  30,  3031,  ami  for  other  purposes. 

4(5  Hi,  r,;u. ; June  9,  1.030:  G,  423— Joint  Resolution  To  clarify 
and  amend  an  Act  entitled  "An  Act  conferring  jurisdiction 
upon  it  lie  Court  of  Chums  to  hear,  examine,  ad  judicata,  and 
enter  Judgment  in  anv  elaim-s  'which  the  A«sfiilboin<»  Indians 
may  Lave  against  tiie  United  States,  and  for  other  pur- 
poses/1 approved  March  2,  IH27/1 
40  Si  580;  June  32,  11130;  C.  471— Joint  Resolution  To  amend 
n joint  resolution  entitled  "Joint  resolution  giving  to  dis- 
charged soldiers,  sailor*',  nml  marine*  a preferred  right  of 
homestead  entry,”  approved  February  14,  11)20,  as  amended 
January  21,  1022,  and  as  extended  December  28,  1022.  - 4o 
U.  S,  C,  180. 

40  Sft.  381  ; June  13,  11)30 ; C.  477 — An  Act  To  amend  the  Act 
entitled  “An  Aci  to  permit  taxation  of  lands  of  homestead 
and  dewrt-hind  entrymen  under  the  Reclamation  Act,”  ap- 
proved April  21,  1028,  so  as  to  include  ceded  lands  under 
Indian  irrigation  projects.  43  U,  S.  C,  4;>a,  405c, 

4fj  Ht\  584;  June  13,  1030:  CL  483— An  Act  To  amend  the  Act 
approved  February  12,  1020,  authorizing  the  payment  of 
interest  on  certain  funds  held  in  trust  by  the  United  States 
for  Indian  tribes."3  25  XL  S,  C.  IGla,  161b,  101c}  161d  (4n 


St.  1164),  _ , 

40  SL  785 ; June  19,  1030;  C,  540 — An  Act  Ratifying  and  con- 
firming the  title  of  the  State  of  Minnesota,  and  its  grantee* 
to  certain  lands  patented  to  it  by  the  United  States  of 
America.®1  . . , . 

40  St.  787;  June  19,  1080;  C.  514— An  Act  To  confer  full  rights 
of  citizenship  upon  the  Cherokee  Indians  resident  in  the 
State  of  North  Carol  him,  and  for  other  purposes.  8 
U.  S.  C.  3n, 

40  St,  788 * June  19.  1930;  O,  545=An  Act  Providing  for  the 
pale  of  the  remainder  of  tlio  coal  and  nsplmlt  deposits  in 
the  segregated  mineral  land  in  the  Choctaw  and  Chickasaw 
Nations,  Oklahoma,  mid  for  other  purposes.33 
40  HU  793;  June  21,  3030;  O,  564— An  Act  Authorizing  an  appro- 
priation for  payment  of  claims  of  the  Sisseion  mid  Wnlipeton 
Bands  of  Sioux  Indians,38  , , 

48  St.  803;  June  24,  1930;  C.  593— \n  Act  To  amend  the  Act 
entitled  “An  Act  to  provide  that  the  United  States  shall 
aid  the  States  In  the  ronpttnidtion  of  rural  post  roads,  and 
for  other  purposes,”  approved  July  11.  1910,  as  amended 
and  supplemented  and  for  other  purposes,37  23  U.  S,  C,  3. 

40  St  820  * June  27,  r.rAO;  C.  036 — An  Act  Authorizing  an  appro- 


45  St.  737, 
43  St,  739, 
10  St.  10114 
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priation  for  the  purchase  of  laud  for  I he  Italian  colony  near 
Eiv,  Nevada,  and  for  other  purpose*/" 

40  Sr .’820:  June  27,  1936:  f»7— An  Act  To  provide  for  the 

payment  of  benefits  received  by  the  Palnte  Indian  Reserva- 
tion lands  within  tin*  Newlniute  irrigation  project,  Nevada, 
and  for  ol her  purposes,38 

46  &t.  800;  July  3.  1930;  G.  840 — An  Act  Making  appropriation* 
to  supply  deficiencies  in  certain  appropriation?;  for  the  fiscal 
year  ending  June  31  K .1930,  and  prior  fiscal  year.*,  to  provide 
supplemental  appropriations  for  the  fiscal  years  omlmp  June 
30,  1930,  and  June  30.  1931,  ami  for  other  purposes/ 

46  St,  1028;  Dee.  16,  1930;  C.  14— An  Act  To  repeal  obsolete 
-statutes,  and  to  improve  the  United  Stales  Code,41 

4G  St,  1030 ; Dec,  20,  1930;  C.  19— An  Act  Making  supplemental 
appropriations  to  provide  for  emergency  construction  on 
certain  public  works  during  the  remainder  of  the  fiscal 
year  muling  June  30,  3931*  with  a view  to  increasing 
employment,.45 

40  St,  1033;  Dec,  23,  1030:  C,  83— An  Act  Authorizing  the  hands 
or  tribes  of  Indians  known  and  designated  ns  the  Middle 
Oregon  or  Warm  Springs  Tribe  of  Indians  of  Oregon  or 
either  nf  them,  to  submit  their  claims  to  the  Court  of 
Claims.43 

40  st,  1045 ; Jan,  31,  1931;  C.  64— An  Act  Authorizing  the  Secre- 
tary of  the  Inferior  to  accjinre  land  and  erect  a memument 
at  the  site  near  Crookstoii,  in  Polk  County,  Minnesota,  lo 
commemorate  the  signing  of  a treaty  on  October  % 1803, 
between  the  United  Sin  tea  of  America  and  the  Chippewa 
Indians/4 

16  Sr.  1046;  Jan,  31,  1931;  O.  08— All  Act  To  provide  i'or  ?m 
Indian  village  at  Elko,  Nevada/5 

46  St.  3047;  Jan.  31.  1031;  C,  70— An  Act  Authorizing  the  ni>- 
proprintion  of  Osnge  funds  for  attorneys’  fees  and  expenses 
of  litigation/0 

40  St-  1000;  Fob,  3,  1931  C,  101 — An  Act  To  amend  an  Act  for 
the  relief  of  certain  tribes  of  Indians  in  Montana,  Idaho, 
and  Washington/7 

40  St,  1060;  Feb.  3,  1931;  G-  102— An  Act  Authorizing  an  addi- 
tional per  capita  payment  to  the  Shoshone  and  Arapahoe 
Indians/9 

46  St.  1061;  Feb.  4,  1931;  C,  104— An  Act  Authorizing  the  con- 
struction of  the  Michaud  division  of  the  Fori'  Flail  Indian 
irrigation  project,  Idaho,  an  appropriation  therefor,  and 
the  completion  of  the  project,  and  for  other  purposes.40 

40  st,  1064;  Feb,  6,  1931 ; C.  Ill— An  Act  Making  appropriations 
to  supply  urgent  deficiencies  in  certain  appropriations*  for 
the  fiscal  year  ending  June  30,  1931,  ;md  for  prior  fiscal 
years,  to  provide  urgent  suppl omental  appropriations  for 
the  fiscal  year  ending  June  SO,  1931,  and  for  other  purposea.™ 

46  St  1084;  February  10,  1931;  C,  117— An  Act  To  provide  for 
tiie  advance  planning  and  regulated  construction  of  public 
works,  for  the  stabilization  of  industry,  and  for  aiding  in 
fhc  prevention  of  unemployment  during  periods  of  business 
depression.  29  U,  S.  O,  48f,  4Sg, 

46  St.  1002 ; Feb.  13,  1931;  O.  124 — An  Act  Authorizing  an  ;\\y- 
proprintioii  for  payment  to  the  Uintah,  White  River,  and 
Uncompahgre  Bands  of  Ute  Indians  in  the  State  of  Utah 
for  certain  lands,  nud  for  other  purposes/1 

40  St  1093'  Feb.  13,  1931;  Q 125— An  Act  To  authorize  tlio 
Secretary  nf  the  Interior  to  adjust  payment  of  charges  due 
on  the  Blackfeet  Indian  Irrigation  Project,  and  for  other 
purposes.*1 

46  St  1102;  Feb.  14,  1931;  C,  162— An  Act  Providing  for  the 
sale  of  tiinberland  in  four  townships  in  the  State  of 
Minnesota, 

46  St  1102*  Fob.  14,  1931;  C,  164 — An  Act  Authorizing  a per 
capita  payment  of  $50  to  the  members  of  the  Menominee 
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ANNOTATED  TABLE  Or  STATUTES  AND  TREATIES 


46  St.  1 102— J 6 St*  1522 


Tribe  of  IiidiiiiiH  of  Wisconsin  from  funds  on  deposit  to 
tlii'ir  credit.  in  the Treasury  of  the  United  States* 

40  St.  110?*:  Feb.  14,  10*41 ; C.  3 00 — An  Act  Authorizing  the  use* 
Of  tribal  funds  of  Indians  belonging  on  the  Klamath  Resei> 
Vatinsy,  Oregon,  in  pay  expenses  connected  with  suits  pending 
in  the  Court  of  Claims.  and  far  other  purposes, 63 
4G  St.  llih*;  Feb,  I t,  1931 : t \ 170 — An  Act  Providing  for  the 


sale  of  isolated  tracts  In  tile  former  Crow  Indian  Reserva- 
tion, Mont  aiiu/*  43  D.  S,  C,  1177* 

4Qi  St.,  1100 * Feb*  1-L  393*1;  O.  171-=-=Aii  Act  To  authorize  the 
Secretary  of  the  Interior  to  accept  donations  to  or  in  behalf 
of  Jnsli  tut  ions  conducted  for  the  benefit  of  Indians  “ 25 

U,  B,  C.  451* 

4fp  S ft.  1106  ; Feb,  It,  1931 ; C,  173  “An  Act  To  provide  funds  fur 
C’OupernUorj  with  the  school  board  at  Frazer,  Montana,  in 
file  construction  of  a high-school  building  Vo  be  available 
to  Indian  children  of  the  Fort  Peck  ladlun  Reservation. 

4,S  fSt,  110 f ; i cli.  I4r  3931  ■ C.  1931  j C,  174“* An  Act  Providing 
for  payment  of  $25  to  each  enrolled  Chippewa  Indian  of 
Minnesota  from  the  funds  standing  fa  their  credit  in  the 
Treasury  of  the  United  States.67 

4t)  St,  1107;  Feb.  14,  J 931 CX  175 — "An  Act  To  amend  the  Act 
of  April  25,  1922,  as  amended*  entitled  MAu  Act  authorizing 
extensions  of  time  for  the  payment  of  purchase  money  due 
under  certain  homestead  entries  and  Govemraentdand  pur- 
chases within  the  former  Cheyenne  River  and  Standing  Rock 
Indian  Reservations,  North  Dakota  and  South  Dakota  M r* 

40  St  310S;  Feb*  14,  1,921;  C,  177— An  Act  Providing  for  the 
sale  of  Chippewa  Indian  land  to  the  State  of  Minnesota/0 
4U  St*  3108;  Feb.  14,  1031;  G,  ITS — An  Act  To  provide  funds  for 
cooperation  with  the- school  board  at  Poplar,  Montana*  in  the 
extension  of  the  hfgk-sehool  building  to  be  available  to 
Indian  children  of  the  Fort  Peck  Indian  Reservation. 

40  St.  140$ ; I d).  14,  1931;  C.  179 — An  Act  To  amend  section  2 
of  the  Act  approved  May  10,  1928,  entitled  “An  Act  to  extend 
the  period  of  restriction  in  lands  of  certain  members  of  tin? 
Five  Civilized  Tribes,  and  for  other  purposes/50 
46  St.  1111 ; Feb.  14,  1931 ; C-  185— An  Act  To  amend  the  Alaska 
grime  law®  See.  19—48  U.  S.  G.  199.  Sec,  13—48  U*  S C 
202. 

40  St.  1115;  I eb.  14,  1931;  CL  187 — An  Act  Making  appropriations 
for  the  Department  of  the  Interior  for  the  fiscal  year  ending 
June  30,  1932f  and  for  other  purposes.02  Sec.  1,  p,  1126 — 25 
u,  S.  a 3ST  (45  m,  210.  see/  1;  45  St.  1573,  see.  1-  40  St 
290,  sec.  I).05 

46  St.  1101 ; Feb.  14,  1931 ; CL  1S8— An  Act  To  authorize  the  Presi- 
dent of  the  United  States  to  establish  the  Canyon  De  CheHy 
National  Monument  within  the  Navajo  Indian  Reservation 
Arizona.6*  16  fJ.  S.  C.  445,  445n,  445b, 

46  St.  1173  ; Feb*  20,  1931 ; O*  231 — An  Act  To  amend  the  Federal 
Highway  Act.®  23  U,  S.  U 3a. 

48  St.  1174;  Feb.  20,  1931;  O.  234— An  Act  Making  appropriations 
for  the  Legislative  Branch  of  the  Government  for  the  fiscal 
year  ending  June  30,  1932,  and  for  other  purposes. 

46  St*  1201;  I cl),  21,  1931;  O,  2&j“An  Act  To  reserve  four  hun- 
dred and  forty  acres  of  public-domain  land  for  addition  to 
the  Temecula  or  Pechanga  Reservation*  California.00 
46  St,  1202;  Feb,  21,  1931;  C,  287 — Ail  Act  To  reserve  certain 
lands  on  the  public  domain  in  Arizona  for  the  use  and  benefit 
of  the  Papago  Indians,  and  for  other  purposes,®7 

63  4i  s*r  623, 

H gg’  0 St.  01,  sec.  5 ; 26  St.  1040 ; 45  St,  253, 

H 8.  46  St.  1552. 

67  Sff,  20  St,  645  ; 40  St,  04, 

» Sff,  45  St.  400. 

6B  Bg.  25  Bi,  642 ; 36  St.  362. 

00  A/?,  45  St.  49G,  A.  49  St.  3160 

M°»o kV- 11B9-  * 47 st e09- 1438 ; 48 st- 407 • 

A&nu  Sk  st?  v/o0;  10- 

24  St-  388  ; 2a  St,  645  ; 26  St,  795,  1029 ; 27  St,  339  61^  * 34  st  375  * 
m St.  312;  36  St.  273;  37  St.  934  : 38 'St  D82.  004  ; 40’ It  f.04®741* 
ft.  28,  413;  42  St.  1051;  43  St.  183.  139.  475,  636*  44  It  211  500  G5S 
740-  45  St.  200,  215,  312,  484,  602.  890,  038,  3050  1567  1569  1 573 
iOH  ; 40  st.  105,  169.  253.  283,  287.  288.  206/299  870.  877 
46  St,  3 552  ; 47  St.  15,  91,  025.  820:  48  St.  1021;  4f  ~ “ - 


§&»=  fi-  'oe.  w:^aiss^  sosc.: 

i n*8  }7  Jj-s29'  see.  1:48  St,  370,  sec,  3 ; 49  St,  186,  sec.  1; 

17S9iS47  si °?4®9  577‘  eeo-  1 ’ 52  st-  804-  aeo-  l;  03  st,  700,  sec,  1. 

05  Ag.  42  Yt.  212.'  S.  47  St.  700. 
mSg.  26  St.  7ia ; 64  St.  3015. 

m Sg.  36  St.  558;  44  St.  775.  S.  46  St.  1552;  48  St  084-  50  st  Rfio 
AtHG,J21'  0p-  So'  - M-  27050.  Mny  7.  j 034  Memo  ’ Sol* 
Oct.  12,  1034 ; Op.  Sol,.  M.  28183,  Oct.  10,  10351  Memo.  Sol”  Mar  l£ 


46  SMufa<  m % st3V7sj'.“Cl,_An  Act  To  ametul  the  Act  of 

46  St.  leb,  2i,  1051 ; C.  271 — An  Act  To  amend  an  Act 

entitled  “An  Act  to  authorize  the  cancellation,  under  certain 
conditions,  of  patents  in  fee  simple  to  Indians  for  allotments 
hold  in  trust  by  the  United  States.”*'  25  U,  S.  C.  (44 
St,  1247*  see.  2). 

4C  St,  1242 ; Feb.  23, 1031 C.  27S— An  Act  M.tking  appropriat ions 
for  die  Department  of  Agriculture  for  the  fiscal  year  ending 
Juno  30,  1932,  and  for  other  purposes.70 
46  St.  12J?  ; Fob.  23,  1031 ; O-  279 — An  Act  Mnldng  appropriations 
lor  the  military  and  nomnilitary  activities  of  the  War  De- 
partment for  the  fiscal  year  ending  June  30*  1932,  and  for 
other  purposes, 

46  St,  1300 ; Feb.  2.\  1031 ; C,  2SCF  An  Act  Making  appropriations 
for  the  Departments  of  Statu  and  Justice  and  for  the  Judi- 
ciary, and  for  the  Departments  of  Commerce  and  Labor  for 
_ o^0Jfcai>y0urrt0ntling  Jnne  30’  1032»  and  for  other  purposes. 71 
-G  St  I3an  ; Fob.  23,  1931 ; O,  281— An  Act  Malting  appropriations 
for  the  Executive  Office  and  sundry  Independent  executive 
bureaus-  boards*  commissions,  and  offices*  for  the  fiscal  year 
ending  June  80,  3032,  and  for  other  purposes.  ' 

10  St.  1458,  I* eb.  2$,  1031;  C.  341 — -An  Act  To  authorize  an  inves- 
tigation with  respect  to  the  construction  of  a dam  or  dams 
across  the  OwyhCa  River  or  other  streams  with  in  or  ndja- 
cent  to  the  Duck  Valley  Indian  Reservation,  Nevada,  and  for 
other  purposes/* 2 

46  St.  1468;  Mur,  2,  1931;  C.  369 — An  Act  Authorizing  the  Me- 
ir.  Tribe  of  Indians  to  employ  general  ntlornevs.” 

40  St.  14,1;  Mar.  2.  10:u  ; c.  374— An  Act  To  relieve  restricted 
Indians  in  the  Five  Civilized  Tribes  whoso  nontaxablc  lands 
are  required  for  State,  county,  or  municipal  improvements 
409*°^  t0  0tl,ep  pera,m®  or  for  other  purposes/4  25  u.  S.  C. 

40  St.  1481;  Mar.  2,  1031 ; G.  377— Joint  Resolution  Authorizing 
the  distribution  of  the  judgment  rendered  by  the  Court  of 
Claims  to  the  Indians  of  the  Fort  BerthokY  Indian  lieser- 
ration,  North  Dakota.. 

4G  SL  14S^  ; Mar.  3,  1031 ; O.  401— ■ -An  Act  Authorizing  the  Pillager 
Bands  of  Chippewa  Indians,  residing  in  the  State  of  Minne* 
sota,  to  submit  claims  to  the  Court  of  Claims/0 
46  SL  1494;  Mar.  3,  1981;  C.  413— An  Act  Relating  to  tlie  adop- 
tion  of  minors  by  the  Crow  Indians  of  Montana. 

46  St  1495;  Mar  3,  1931;  O,  414— An  Act  Authorizing  the  Secret 
tary  of  the  Interior  to  change  the  classification  of  Grow 
Indians. 

40  St,  149o ; Mar.  3,  1031 ; O,  416 — An  Act  For  the  enrollment  of 
children  born  after  December  30,  1919,  whose  parents,  or 
either  of  them,  are  members  of  the  Biackfeet  Tribe  of  Im 
diansin  the  State  of  Montana,  and  for  otlier  purposes/8 
40  bt.  1509;  Mar.  3,  1931;  O.  43S^“An  Act  To  authorize  a survey 
of  certain  lands  claimed  by  the  Zuni  Pueblo  Indians,  New 
ISlexico,  and  the  issuance  of  patent  therefor/0 
46  St,  151  i f Mar.  4*  1931 ; C,  4U3 — An  Act  To  authorize  an  appro- 
priation of  tribal  funds  to  purchase  certain  privately  owned 
lands  within  the  Fort  Ap?iclie  Indian  Reservation,  Arizona  80 
46  St.  1518;  Mar.  4,  1931;  G,  494— An  Act  To  amend  the  Act  of 
June  4,  1924,  providing  for  a final  disposition  of  the  affairs 
of  the  Eastern  Band  of  Cherokee  Indians  in  North  Carolina/1 
46  St.  1519,  Mar.  4,  1931;  C.,  497 — An  Act  To  cancel  certain 
reimbursable  charges  against  certain  lands  within  the  Gila 
River  Indian  Reservation*  Arizona,12 
4G  St.  1522 ; Mar.  4,  1931 ; Q . 503— An  Act  To  authorize  the  Secre- 
tary of  the  Interior  to  purchase  certain  land  In  California 
for  addition  to  the  Cahnilla  Indian  Reservation,  and  issuance 
of  a patent  to  the  band  of  Indians  therefor/3 


08  30  St,  057,  Aft,  ic  St.  378. 

44  St  1247.  Sfj,  24  St.  388.  Cif.rd:  Op.  Sol.,  Aim  18  in;r>  ■ 
Memo.  Sol.  Off,.  Nov.  16*  1932,  Mar.  8,  1933;  U.  S.  v Board 'of  On’ 
F-  Bupp,  641;  B,  S.  v.  Glacier,  17  F.  Supp.  411/ 


Copim'rs.  1 
Sfj,  43  St. 


^mt-  30  St.  326. 
47  St,  01. 


8.  4S  St!  97. 

Sol . Off..  Mar,  26.  1034;  Memo.  Ind, 
° is’  / MeE?°  boL>  Dec,  21,  1930  * 03  I,  B,  637. 

■ o=i  4 i bti  474i 

2 8g>  9 St.  908  J 25  St.  642. 

77  Bp*  41  St,  T51, 

™ Cited:  Memo,  Sol.  Off.,  Aug.  22,  1932. 

7"  10  St.  308. 

80  8,  47  St.  91. 

^ ni  A (j.  43  St,  370.  Ci  ted:  Op.  Sol 
Colvard,  8p  F.  2d  312. 

83  Sff,  33  St.  10SI  ; 37  St,  522  ; 39  St.  123  ; 43  St  475 
34  St.  1015.  Ag , 20  St.  712.  B,  47  SL  93  / 


M.  29961,  Oct.  4,  1938;  U.  S.  v. 


o 

ERIC 


46  St.  1525-47  St.  153 


ANNOTATED  TABLE  OF  STATUTES  AXiJ  TREATIES 


597 


40  St.  1152(5;  Mur.  4,  1!>31;  C.  507— An  Act  To  provide  for  distrl 
Ini! i»n  of  tribal  funds  of  the  Utlynliup  Indians  of  the  State 
of  Washington. 

46  St.  1552;  Mar.  4.  10*11;  C.  522— An  Act  Milking  appropriations 
ftfj  supply  deficiencies  in  certain  appropriations  for  the  fiscal 
year  Ending  J lino  20,  1021,  mid  prior  fiscal  years,  to  provide 
supplemental  appropriations  for  the  fiscal  years  ending  .Tune 
30,  mU  arid  Juno  30,  1922,  and  fur  other  purposes. 

40  St.  1622;  Apr,  8,  3020;  C.  124— An  Act  For  the  relief  of  Frank 
Yarloti."5  _ , _ , 

40  St.  1084;  Apr,  32,  1020;  C.  344— An  Act  For  the  relief  of 
Josephine  La  forge  (Sage  Woman ) 

4G  St.  1(524;  Apr,  12,  1020;  C.  315— An  Act  For  the  relief  of 
Clarence  L.  Stevens.31 

40  St.  1024 ; pr.  12,  1920;  O.  140 — An  Act  For  the  relief  of  Carl 
Stanley  Sloan,  minor  Flathead  allottee.*8 
46  St.  1882 ; May  23,  1930;  C.  310— Aii  Act  Granting  pensions  and 
increase  of  pensions  (o  certain  soldiers  and  sailors  of  the 
Regular  Army  nnd  Navy,  and  so  forth,  and  certain  soldiers 
and  sailors  of  wars  other  than  the  Civil  War,  and  to  widows 
of  such  soldiers  and  sailors, 

40  St.  1854;  June  2,  1920;  C.  388— An  Act  Authorizing  the  Secre- 
tary of  the  Treasury  to  pay  to  Eva  Hrodcriek  for  the  hire 
of  an  automobile  by  agents  of  Indian  Service, 

4G  St.  1857 ; June  4,  1920;  O,  807 — An  Act  For  the  relief  of  Albert 
E.  Edwards.  A . . . 

46  St.  1858:  June  9,  15)30;  C-  429— An  Act  Authorizing  the  pay- 
ment of  grazing  fees  to  K.  F.  McManigah 
40  Sf  . 18SG;  June  13,  1930;  C.  480— An  Act  Granting  pensions  and 
increase  of  pensions  to  certain  soldiers  and  sailors  of  the 
Regular  Army  and  Navy,  mid  so  forth,  and  certain  soldiers 
and  sailors  of  wars  oilier  than  the  Civil  War,  and  to  widows 
of  such  soldiers  and  sailors.  ^ , 

46  St  1909;  June  19,  1930;  C.  548  An  Act  For  the  relief  of 
Hannah  Odekirk. 

40  St.  1917  ; June  26, 

Vida  T.  Layman. 

46  St,  1933;  June  27,  1930; 

Clifford  J.  Turner,*9  . 

46  St.  1943;  June  2S,  1930;  C*  728— All  Act  For  the  relief  of 

46  St‘l974*ajS.  31,  1931;  C.  91— An  Act  Fur  the  relief  of  H.  E. 

46  Feb,  9,  1931;  C,  116— An  Act  To  provide  for  dis- 

charging certain  obligations  of  Peter  H.  Wadsworth,  former 
superintendent*,  and  special  disbursing  agent  of  the  Consoli- 
dated Chippewa  Indian  Agency. 

46  St.  1988;  Feb.  14,  1031;  O.  198— An  Act  To  reimburse  William 
Whitright  for  expenses  incurred  as  an  authorized  delegate 
of  the  Fort  Peck  Indians.  . , , 

46  SL  1986;  Feb,  14,  1931 ; C.  199— An  Act  To  reimburse  Charles 
Thompson  for  expenses  incurred  as  an  authorized  delegate 
of  the  Fort  Feck  Indians. 

46  St,  2094! ; Feb.  17,  1031 ; C,  216— An  Act  Granting  pensions  and 
increase  of  pensions  to  certain  soldiers  and  sailors  of  the 
Regular  Afniy  and  Navy,  and  so  forth,  and  certain  soldiers 
and  sailors  of  wars  other  than  the  Civil  War,  and  to  widows 
of  such  soldiers  and  sailors.  M . 

46  St.  2124;  Feb,  27,  1931;  C.  824— An  Act  For  the  relief  of  R,  A, 
Ogee,  senior/0 

46  St.  2135;  Mar.  3,  1031;  C.  400— An  Act  For  the  relief  of 
John  T.  Doyle,*1  . 

46  St,  2148;  Mar,  4.  1931;  C,  549— An  Act  For  the  relief  of  Mrs, 
Thomas  Doyle/* 

47  STAT. 


1930;  C,  627 — An  Act  For  the  relief  of 
C.  689 — An  Act  For  the  relief  of 


47  St.  15;  Feb.  2,  1932;  G.  12— An  Act  Making  appropriations 
to  supply  urgent  deficiencies  in  certain  appropriations  for 
the  fiscal  year  ending  June  30,  1982,  and  prior  fiscal  years, 
to  provide  supplemental  appropriations  for  the  fiscal  year 
ending  June  30,  1932,  and  for  other  purposes. 


ERIC 


47  St.  37-  Fob.  4,  1032’;  C.  18 — An  Act  To  repeal  the  Act  of  Con- 
gress approved  May  31,  1924  (48  St.  247),  entitled  “Au 
Act  to  authorize  the  setting  aside  of  certain  tribal  land 
within  the  Qninaielt  Indian  Reservsdkm  in  Washington, 
for  lighthouse  purposes.”  *m  . , 

47  St.  39;  Feb.  fi,  1032;  C.  23— An  Act  To  authorize  the  sale  of 
parts  of  a cemetery  reserve  made  fur  the  Kiowa,  Comanche, 
and  Apache  Indians  in  OkUdcinin. 

47  St.  49;  Feb.  12,  1932;  C,  45— A '■  *t  Providing  for  payment 
of  ?25  tn  each  enrolled  Chipped-  Indian  of  Minnesota  from 
the  funds  standing  to  their  credit  in  the  Treasury  of  the 
United  States. 

47  St,  50;  Feb,  12,  1932;  0.  46— Au  Act  To  reserve  certain  land 
on  the  public  domain  in  Utah  for  addition  to  the  Skull 
Valley  Indian  Reservation. 

47  St.  74 ; Mar.  2S,  1932 ; C.  93— An  Act  Authorizing  the  Sec- 
retary of  the  Interior  to  sell  certain  unused  Indian  cemetery 
reserves  on  the  Wichita  Indian  Reservation  in  Oklahoma 
f fi  provide  funds  for  purchase  of  other  suitable  burial  sites 
for  the  Wiohifa  Indians  and  affiliated  hands. 

47  St.  87;  Apr.  21,  1932;  G.  122— An  Act  Amending  the  Act  of 
Congress  entitled  “An  Act  authorizing  the  Wichita  and  affil- 
iated bands  of  Indians  in  Oklahoma  to  submit  claims  to 
the  Court  of  Claims,”  approved  June  4,  1924/® 

47  Sf.  8S ; Apr.  21,  1932;  C.  123— An  Act  To  amend  the  Act  of 
May  27,  1930,  authorizing  nn  appropriation  for  the  recon- 
struction and  improvement  of  a road  on  the  Shoshone  Indian 
Reservation,  Wyoming,1* 

47  St,  88;  Apr.  21,  1932 ; O,  124 — All  Act  To  provide  for  the  leas- 
ing of  the  segregated  coal  and  asphalt  deposits  of  the  Choc- 
taw mid  Chickasaw  Indian  Nations,  in  Oklahoma,  and  for 
an  extension  of  time  within  which  purchasers  of  such 
deposits  may  complete  payments.*7 

4.7  St,  01;  Apr.  22,  1932;  C.  125— An  Act  Making  appropriations 
for  the  Department  of  the  Inferior  for  the  fiscal  year  ending 
June  30,  1933,  mid  for  other  purposes.0*  Sec.  1,  p,  100 — 25 
USC  387 

47  Sf.  137;  Apr/25,  1932;  0,  130— An  Act  To  confer  jurisdiction 
on  the  Court  of  Claims  to  hear  and  determine  certain  claims 
of  the  Eastern  or  Emigrant  nml  the  Western  or  Old  Settler 
Cherokee  Indians  against  the  United  States,  and  for  other 

47  St  14of  Apr.  27,  1932;  C.  149— An  Act  To  require  the  approval 
of  the  General  Council  of  the  Seminole  Tribe  or  Nation 
in  case  of  the  disposal  of  any  tribal  land, 

47  St  144;  May  2,  1932;  0.  155-  - An  Act  To  accept  the  grant 
by  the  State  of  Montana  of  concurrent,  police  jurisdiction 
over  the  rights  of  way  of  the  Rlackfeet  Highway,  and  over 
the  rights  of  way  of  its  connections  with  the  Glacier  National 
Park  road  system  on  the  Blackfcet  Indian  Reservation  in 
the  State  of  Montana.1  See.  1—16  U.  S,  C-  181;  Sec.  2 — 16 
u.  S.  a 3 Sin  ; Sea  8—16  U.  S.  C.  181b. 

47  St.  146 ; May  4,  1932;  C.  164— An  Act  Extending  the  provb 
-gjons  of  the  Act  entitled  "An  Act  to  provide  for  the  sale 
of  desert  lands  in  certain  States  and  Territories/*  approved 
March  3,  1877  (19  St.  377),  and  Acts  amendatory  thereof, 
to  ceded  kinds  of  the  Fort  Hall  Indian  Reservation. 

47  gf  146;  May  4,  1932;  C.  105— An  Act  Amending  an  Act  of 
Congress  approved  February  2S,  1019  (40  St,  1206),  granting 
the  city  of  gun  Diego  certain  lands  in  the  Cleveland  National 
Forest  and  the  Capitnn  Grande  Indian  Reservation  for  dam 
and  reservoir  purposes  for  the  conservation  of  water,  and 
for  other  purposes,  so  as  to  include  additional  lands.3 

47  St.  353;  May  IS,  1932;  C.  177— An  Act  To  authorize  the  sale, 
on  competitive  bids,  of  unallotted  lands  on  the  Luc  du 
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47  St,  153-47  St.  82 0 


Flambeau  Indian  Rc^crvatiun,  in  Wisconsin , not  needed 
for  allotment,  tribal,  or  administrative  purposes, 

47  Kt.  10b;  .1 11120  Gt  Ifili-i;  (\  207 — An  A<"t  To  uiifhnrizf*  transfer 
<d  the*  abandoned  India  n-seliuol  site  ami  building  at  Zebu, 
Michigan,  tu  the  L’Aiiho  Band  of  Lake*  Superior  lml  in  up. 

■17  St,  100;  June*  15,  3932;  O.  208 — An  Act  To  authorize;  tho  ex- 
change of  a part  of  1 lie*  Rapid  City  Indian  School  land 
1W  a imu  of  the  Pennington  County  Poor  Farm,  South 
Dakota, 

47  St.  109  ■ Juno  G,  1032;  C,  209— An  Act  To  provide  rovuniu1, 
equalize  taxation,  and  for  other  pmpose.s,4  Sec.  G24 — See 
note  at  end  of  26  U,  8,  C.  20;  Sec,  G2U— See  note  at  end  of 
26  17.  S,  O.  20*  Sec.  1112—26  U.  S.  C.  3 GOO. 

47  St.  MOO ; June  11,  3932;  C.  242 — An  Act  To  amend  section  106 
of  tlu*  Act  to  codify,  revise,  and  amend  flic  laws  relating  to 
the  judiciary  (U,  S,  CM  tit,  28,  see,  1ST).5 
47  St,  302;  June  13.  1002;  C.  245— An  Act  To  amend  the  Act  of 
March  2,  1017  f 09  St,  9S3  ; U.  S.  Code,  title  2n,  sec,  242). 6 
47  St.  30Gj  Juno  14,  3932;  O-  254 — An  Act  Providing  for  payment 
of  325  to  each  enrolled  Chippewa  Indian  0/  the  Red  Lake 
Hand  of  Minnesota  from  the  timber  funds  standing  to  their 
credit  in  the  Treasury  of  the  United  States. 

47  Si.  307 ; June  14.  1932;  O,  255— An  Act  To  amend  an  Act  (ch- 
500)  entitled  “An  Act  authorising  the  Coos  (Kowos)  Bay, 
Lower  Umpqua  (Kalawntset) , and  Siuslatv  Tribes  of  Indians 
of  the  Stale  of  Oregon  to  present  their  claim®  to  tins  Court 
of  Claims”  approved  February  23, 1929  <45  St.  3256). 7 
47  Sh  307;  June  14,  1932;  C.  257— An  Act  Authorising  n per 
capita  payment  of  $30  to  the  members  of  the  Menominee 
Tribe  of  Indians  af  Wisconsin  from  funds  on  deposit  to 
their  credit  In  the  Treasury  of  the  United  States. 

47  St.  324;  June  IS,  3932;  C,  270 — All  Act  Granting  to  the  Metro- 
politan Water  District  of  Southern  California  certain  public 
and  reserved  lands  of  the  United  States  in  the  counties  of 
Los  Angeles,  Riverside,  and  San  Bernardino,  in  the  State  of 
California, 

47  St.  334 ; June  27. 1932;  C.  278— An  Act  For  the  relief  of  home- 
steaders on  the  Diminished  Colville  Indian  Reservation. 
Washington.8 

47  St,  330;  .Tunc  27,  1932;  C,  279— An  Act  Authorizing  expendi- 
tures from  Colorado  River  tribal  funds  for  reimbursable 
loans,0 

47  St,  33G ; June  28,  3932;  O,  284 — An  Act  To  amend  sections  328 
and  329  of  the  United  States  Criminal  Code  of  3910  and 
sections  548  and  540  of  the  United  States  Code  of  192G.10 
47  St,  337;  June  2g,  1932;  C.  285 — An  Act  To  authorize  the  Sec- 
retary of  the  Interior  to  extend  Or  renew  the  contracts  of 
employment  of  the  attorneys  employed  to  represent  the 
Chippewa  Indians  of  Minnesota  in  litigation  arising  in  the 
Court  of  Claims  under  the  Act  of  May  14, 1926  (44  St  555).” 
47  St.  341;  June  29,  1932;  O.  305 — An  Act  To  amend  section  90 
of  the  Judicial  Code  (U.  S,  G.,  tit,  28,  sec,  180) , as  amended,12 
47  St.  8S2 ; Juno  30,  3 932  ; U,  814  -An  Act  Making  appropriations 
for  the  Legislative  Branch  of  tho  Government  for  the  fiscal 
year  ending  June  30,  3S3H : and  for  other  purposes,1® 

47  St,  420  ; June  30}  1932  ; O.  316— An  Act  To  provide  for  expenses 
of  the  Crow  and  Fort  Peck  Indian  Tribal  Councils  and 
authorized  delegates  of  such  tribes. 

47  St.  421*  June  30,  1932;  C-  317-^-An  Act  Amending  the  Act  of 
May  25,  1018,  with  reference  to  employing  farmers  in  the* 
Indian  Service,  and  for  other  purposes,14 
47  St,  452 ; June  SO,  1932  ; O,  330— An  Act  Making  appropriations 
for  the  Executive  Office  and  sundry  independent  executive 
bureaus,  boards,  commissions,  and  offices,  for  the  fiscal  year 
ending  June  80,  1933,  and  for  other  purposes, 

47  St.  474 ; June  30,  1932  ; O.  333— An  Act  Relating  to  the  acquisi- 
tion of  restricted  Indian  lands  by  States,  counties,  or  munic- 
ipalities.33 25  TJ,  S,  C.  409a  (48  St  1471), 

47  St.  475;  July  1,  1032;  C.  361— -An  Act  Making  appropriations 


for  (he  Departments  of  State  and  Justice  and  for  tin*  Judi- 
ciary, ami  for  tho  Departments  of  Commerce  and  Labor,  for 
the  fiscal  year  ending  June  30,  3933,  and  for  other  purposes.™ 

4i  St.  o2;j ; July  1.  1U32 ; O-  364 — An  Act  Making  appropriations 
to  supply  deficiencies  in  certain  appropriations  for  the  fiscal 
year  ending  June  30,  1932,  and  prior  fiscal  years,  to  provide 
supplements! I appropriations  for  tho  fiscal  years  ending  June 
HO,  1932,  and  Juno  30.  1933,  and  for  other  purposes.” 

47  St,  564;  July  3,  1982:  C.  360— An  Act  To  authorize  the  Sec- 
retary of  the  Interior  to  adjust  reimbursable  debts  of 
Indians  and  tribes  of  Indians.1*  25  IJ.  S.  C 386a, 

47  St,  GOO;  July  7,  1932;  C.  443 — An  Act  Making  appropriations 
for  the  Department  of  Agriculture  for  the  fiscal  year  end- 
ing. June  30,  1933.  and  for  other  purposes,1® 

4*  St.  6tll : July  14,  1932;  0.  482=-Aii  Act  Making  appropriations 
for  tho  military  and  nonmiUtary  activities  of  the  War  De- 
partment for  the  fiscal  year  ending  June  80,  1933,  and  for 
other  purposes. 

47  St,  709;  July  21,  1032;  O,  520— An  Act  To  relieve  destitution, 
to  broaden  the  lending  powers  of  the  Reconstruction 
Finance  Corporation,  and  to  create  employment  by  providing 
for  and  expediting  a public-works  program.30 

47  St,  773 ; Jan.  20*  1933;  O.  15 — An  Act  Providing  for  payment 
of  $25  to  each  enrolled  Chippewa  Indian  of  Minnesota  from 
the  funds  standing  to  their  credit  in  the  Treasury  of  I he 
United  States.21 

47  St.  776  Jan.  2G,  1933  ; O.  21 — An  Act  Relating  to  die  deferment 
and  adjustment  of  construction  charges  for  the  years  1981 
and  1932  on  Indian  Irrigation  projects.” 

47  St.  777 ; Jan,  27,  1933;  C»  23 — A11  Act  Relative  to  restrictions 
applicable  to  Indians  of  the  Five  Civilized  Tribes  In 
Oklahoma.” 

4 r St,  780;  Jan,  30t  1933;  C,  20 — An  Act  Making  appropriations 
to  supply  urgent  deficiencies  in  certain  appropriations  for 
the  fiscal  year  ending  June  20,  1933,  and  prior  fiscal  years, 
to  provide  supplemental  appropriations  for  the  fiscal*  year 
ending  June  30,  1933.  and  for  other  purposes.24 

47  St  807;  Feb.  14,  1933;  C,  65 — Joint  Resolution  To  carry  out 
certain  obligations  to  certain  enrolled  Indians  under  tribal 
agreement. 

47  St.  80S  ; Feb.  15,  1933  ; C.  74— An  Act  To  establish  the  bound- 
ary lines  of  the  Chippewa  Indian  territory  In  the  State  of 
Minnesota.^3 

47  St,  818*  Feb.  16,  1933;  C,  93— An  Act  To  authorize  an  appro- 
priation to  carry  out  the  provisions  of  the  Act  of  Mar  8 
1928  (45  St.  484). 50 

47  St.  819;  Feb,  17,  1983*  O.  UT^-^An  Act  Repealing  certain  pro- 
visions of  the  Act  of  June  21,  1906r  as  amended,  relating  to 
the  sale  and  eneuinbrnneo  of  lands  of  Kickapoo  n?id  affiliated 
Indians  of  Oklahoma.37 

47  St,  820:  Feb.  17,  1938;  C,  98 — An  Act  Making  appropriations 
for  the  Department  of  the  Interior  for  the  fiscal  year  ending 
June  30.  1934,  and  for  other  purposes.2®  P.  829,  see,  1-25 
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Memo.  Sol.  Off,  Oct,  26,  1932.  Mar. 
' Memo,  Sol..  Dec.  21,  1936,  Nov, 


29 


: 1037  j 


40  8t,  228,  302,  820,  1122.  1CG3.  8. 

sess..  Sen.  Rept.  Nn,  ^807  ; 

R. 


47 


Cong.,  1st  §nss.,  H.  R*«] 


17 ; 72.1 

sins  & 


*6&g.  38  St.  326, 
lf8a.  25  St,  645 ; 43  St 
St,  920. 

13  8g.  41  St.  409.  Cited:  728  Cong,,  1st 
Cong,  1st  sess.,  §o«.  Ropf.  No,  552;  72rl 
943;  72d  Cong..  1st  sess,,  Hearings.  II.  Conun.  on  Ind,  Aff 
rr.  It,  10SS4  ; Letter  by  See’y,  of  Int.  to  Comp.  Gen.,  Sept,  28.  1032; 
Moimi.  Sol.  Off..  June  22,  1933,  July  10.  1033,  July  25.  1933;  On.  Sni. 
M.  29620,  Jrti,  14.  3938;  Memo,  Sol,,  May  ID,  2938;  54  I,  D,  90;  Siiog- 
hone,  82  C,  CIs.  23, 

43  St.  739  ;■  46  St.  1031,  1111, 

42  St.  212;  45  St,  750;  46  St.  805,  1173.  £,  St,  106.  -J67;  49 

0 47  ltm°'  8.  49  St.  337,  Cited:  Memo.  Sol.  Off.,  July  10  1033 
35  St,  312;  45  St.  495,  Cited:  72d  Cone.,  1st  seas.,  Hearings. 
!-  on  I mi,  Aff,,  S.  1839;  37  Op.  A.  G.  103;  4 L,  D.  Memo.  63; 
enio.  10;  10  Jj,  D,  Memo.  334;  12  L.  Tf.  Memo,  280;  Memo. 

fn0!,-.  ft*.  hX:  £*'2^ 

-Uromi,  1935^  Memo.  Sul^  peh  22,  1035;  Merno.^Sol..  May  1,  1930 


of 


Aug  11.  1936;  Tetter  of 


1936;  Memo.  Sol.,  Jns,  13,  1937.  Jan,  23.  1937, 
1937 ; Monin.  Acting  Sol,,  May  11,  1937 : Memo. 
Nov,  28,  193g;  *"  * ~ - - - 


y to 
Feb, 
Sol, 


Rcily. 

254;  256;  24  sf,1' Belt  25  W 045*1 
* 35  St.  312,  781  ; 36  St.  209;  37 
41  St,  415 ; 43  St.  636  ; 44  St.  560, 


Bnrkei*;  103  F. 

Tckes.  61  F.  2d 

979 ; U.  S.  p%  rcl.  Warren,  73  F.  2d'  844  ; Whitchiirch,  92  F.  2d  249.' 
24  49  St.  571. 

23  8g,  10  St  1165,  116ft. 

m8ff<  45  St.  484.  8.  47  gt.  1602  ; 49  St.  340. 

JJ  kj7.  34  St.  803,  Cited:  Memo,  Ind,  Off..  July  8,  1937  * U.  S.  v. 
290  TL  Si  83. 

7 St.  40,  no.  212.  213,  236*  10  St.  1109;  11 

441,  ^ec.  1;  15  St,  “ 

20  St.  795;  27  St. 

St.  984  ; 88  St.  604, 
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47 


IT.  S.  C.  387  (45  HI-  210.  3.  1 r 1-573,  s.  1 : 40  Si,  -00.  s.  1 ; 
40  St.  1126,  s.  1 ; 47  St.  100,  h.  1 ) 

St.  1)00:  Fob.  25.  HYA'A ; C.  1 — An  Act  To  Authorize*  the 
Si'crelnvy  of  the1  Interior  to  make  payment  of  part  of  II  u* 
oxjh -iisc*s  incurred  in  securing  improvements  in  drainage 
prn.jccis  « if  drainage  district  numbered  1,  lischnrclHOii  Comity, 
Nebraska.  nail  for  other  purj mses. 

47  St.  907 ; Fob.  25,  1922 : <2.  12 1- -Ah  Act  To  authorize  the  Vet- 
erans' Administration  nr  other  Federal  agencies  to  turn 
over  to  superintendents  of  the  Indian  Service  amounts  due 
Tmlinns  who  are  under  legal  disability,  or  to  estates  of  kucIi 
deceased  Indians.1*1  25  V.  S.  ( 24. 

47  St  IMHii ; Feh.  2&  1 ‘IMS:  C,  134— Ah  Act  Making  appropriations 
fin-  the  Legislative  Branch  of  the  Government  for  the  fiscal 
year  ending  June  :M).  1924,  and  for  other  purposes. 

47  81  1371  ■ Mar,  1,  1933;  C.  144— An  Act  Making  nppropriatlons 
f„r  the  Departments  of  State  and  Justice  and  tor  the  Ju- 
diciary, and  for  the  Departments  of  ( onimcrcc  and  Unhoi. 
for  the  fiscal  year  ending  June  30,  1934,  and  for  other 

purposes-'11  . . 

47  St.  1417;  Mar.  1,  1933'  G.  108— An  Act  To  amend  the  Act 
of  February  14,  1920,  authorizing  and  directing  the  collocj 
t ion  of  fee?  for  work  done  for  the  benefit  of  Indians.1-  2,» 
V.  S.  (J.  413  (41  St.  415,  sec.  1 ). 

47  St.  1418:  Mar.  1,  .1933;  t\  ICO— An  Ad  To  permanently  set 
aside  certain  lands  in  Utah  us  an  addition  to  the  Navajo 
Indian  Reservation,  and  for  oilier  purposes,'1'  Sec,  1—43 
T.  S.  C.  190a.  , „ , 

47  St.  1419;  Blur.  1.  1933;  C.  101— An  Act  To  amend  the  descrip- 
tion of  land  described  in  section  3 of  the  Act  approved  Feb- 
ruary 14.  193 L.  entitled  uAn  Act  to  authorize  the  President 
of  tiie  United  States  to  establish  the  Canyon  De  Cholly 
National  Monument  within  the  Navajo  Indian  Reservation, 
Arizona.”  16  U5  S.  C,  445.a4 

47  St;.  1422;  Mar,  2.  1933;  C.  183—  An  Act  Providing  for  an  alter- 
nate budget  for  the  Indian  Service,  lineal  year  1935, 

47  St,  1424;  Mnr,  3,  1933:  C.  398 — An  Act  To  allow  credit  in 
connection  with  homestead,  entile.?  to  widows  of  poisons 
who  served  in  certain  Indian  wars."3  43  XT,  S.  C.  248a. 

47  St-  1427;  Mar.  3,  1933  ; C,  201— An  Act  To  extend  temporary 
relief  to  water  users  on  irrigation  projects  Oil  Indian  res- 
ervations, mill  for  other  purposes. 

47  St  1428;  Mar.  3,  1033;  C.  202— An  Act  To  repeal  obsolete 
sections  of  the  Revised  Statutes  omitted  from  the  United 
State?  Code.31  See.  2—1  U.  S.  C.  00;  Sec,  3—1  U,  S.  C,  291). 

47  St.  3432;  Mar,  3,  3933;  <\  203— An  Act  Making  appropriations 
for  t he  Depart  men t of  Agriculture  for  the  fiscal  year  ending 
June  30,  1934,  and  for  other  purposes,3* 

4?  St.  1488;  Mar.  3,  1933;  O.  211— An  Act  For  the  relief  of  the 
171  nt all.  White  IUver.  and  Uncompnligre  Bands  of  Ute  In- 
dia ns  of  Utah,  and  for  other  purposes.™ 

47  St,  inOS ; Mar,  4,  1933  ; C,  273 — An  Act  To  authorize  the  Sec- 
retary of  the  Interior  to  modify  the  terms  of  existing  con- 
tracts for  the  sale  ot  timber  on  Indian  land  when  It  is 
in  the  interest  of  the  Indians  so  to  do,10  Sec,  1—25  U,  S,  C. 
4Q7a,41  'U.  S,  O,  A.  Historical  Note:  The  authority  granted 
by  this  section,  as  amended,  expired  by  its  terms  on  Sept, 
4,  3936.  Sec,  2 — 25  U,  B,  C,  407b ; Sec,  3—25  U,  S,  C,  407c, 

47  St,  13(19 ; Mar,  4, 1933  ; C,  276— An  Act  To  provide  for  expenses 
of  the  Northern  Cheyenne  Indian  Tribal  Council  and  au- 
thorized delegates  of  the  tribe. 

47  St.  1571 : Mar.  4,  1933 ; C,  281— An  Act  Making  appropriations 
for  tlie  military  and  uuninilitnry  activities  °f  nic  War  De- 


MB  * 

ft*  Is  st,  370.  b,_1j  40  St.  180,  s,  1*  17ii9,  a.  1;  oQ  bt,  e<7,  e.  1, 
HI  * ™?tc?r  ARs't  to  «»«  Supt,  St.  Elizabeths,  Apr.  10 


An.  11  St.  4 in’  8.  49  8 1,  170.  _ 

Fir.  28  8\  no  ; 28  St.  107.  S.  50  St,  584, 


* A a.  40  St.  i ini, 
! **  10  §t;  f+4* 


o j=7A  47  Et-  75.  ' 8-  49  Fit.  377, 
Memo.  Snl  Off.,  .inly  10.  i 933, 


NoU 

No.  i 


t ; Memo.  Sol.  Off-, 


Cited:  Mouio.  Tnd.  Off.,  Juno  12,  1933; 

. _ _ j37,ny  1U‘  1,,  K5‘ 

i| '!{.  1 0 St , Vo!) 2 4 6 M fif f ; M omo . Sob*  |ept  . 12  1084 
■*  f in'  !?ni200m’ Citek • 74tfr  Con*.  lat  gpsjj.  ®CPg 

•9i»Vffein»..  o°<!t.  ini:  ^.‘aTioST; 

:7.  i035fMomn.  Sol.  Off,  May  1 " 

«4.  4S  St.  311,  397;  49  St,  1! 


ERIC 


par Un out  for  the  fiscal  year  ending  June  30,  1934*  and  for 
other  purposes*.  . . 

17  Bt-  KI02;  Mar.  4,  1933;  C.  282— An  Act  Making  appropriations 
to  smmlv  deficiencies  in  certain  appropriations  for  the  fiscal 
year  ending  June  3d,  1933,  and  prior  fiscal  years,  to  provide 
supplemental  appropriations  for  the  fiscal  years  ending 
Jam  80,  J933,  and  June  30,  1034,  and  for  other  purposes. 

47  St,  1056 ; Fob.  10,  1032  ; C,  37— An  Act  For  the  relief  of  Harvey 
K,  Meyer,  and  fur  other  purposes. 

47  St,  1057  ; Mar,  1, 1932  ; O*  60— An  Act  For  tlie  relief  of  Thomas 

47  St19D7;°Mar.  ip  1032;  C.  67— An  Act  Authorizing  issuance  of 
patents  in  tee  to  Benjamin  gputiedhonsc  and  Ilorse  Spottud- 
borse  for  certain  lands.44  . . . J_1 

17  SL  1671;  June  0,  1982;  C.  22S— An  Act  For  the  relief  of  the 
Sherburne  Mercantile  Company, 

47  St,  1074;  June  14,  1932;  C.  264— An  Act  For  the  relief  of 
Florin n Ford.  ^ _ 

47  Si.  1680 ; June  28,  1032;  C.  304— An  Act  For  the  relief  of 
Ross  E.  Adams.  „ 

47  St,  16S1 ; June  30,  1032;  C,  336— An  Act  For  the  relief  of 
EUingBon  and  Qroskojif  (Inc.), 

17  St,  1682;  June  30,  1032;  O.  339— An  Act  For  the  relief  of 

J.  N.  Gordon.  c . 

47  Sf.  1600;  July  1,  1032;  C,  377— An  Act  For  the  relief  of 

Viola  Wright!  _ ..  , - 

47  St.  3692:  July  1,  1032;  G,  3S1— An  Act  For  the  relief  of 

R.  K.  Stiles  and  Company.  „ „ , . 

47  St.  1099:  July  2.  1032;  O.  415— An  Act  For  the  relief  of 

Oetavia  Gtiliclc  Stoiie.^  . ..  _ - 

47  Rt.  17-19;  Feb.  S,  1933;  C.  44— An  Act  For  the  relief  of 

S.  F.  Stracher.  , _ 

47  St,  1753 ; Mar,  3,  1933;  C,  260— An  Act  for  the  relief  of 

Hamilton  Grounds.*1  m . . - . 

47  St.  1753;  Mar,  3,  1933;  C.  261— An  Act  To  provide  for  the 
addition  of  the  names  of  certain  persons  to  the  final  roll 
of  the  Indians  of  the  Flathead  Indian  Reservation,  Montana, 
and  for  other  purposes.  _ ^ . 

47  St  1 755 - Mar  3,  19.33;  C,  2G4— An  Act  To  authorize  exchange 
of  small  tribal  acreage  on  the  Fort  Hall  Indian  school 
reserve  in  Idaho  for  adjoining  land. 

47  St.  1705;  Mar,  3,  1933:  C.  265— An  Act  To  authorize  the 
addition  of  certain  names  to  the  final  roll  of  the  Sac  and 
Fox  Indians  of  Oklahoma.47  „ ^ 

47  St,  17GS  * Mar.  4, 1933  ; C,  310— An  Act  For  the  relief  of  Clive 
Sprouse  and  Robert  F,  Moore.  . 

47  St.  1776;  Mar.  31,  1932;  Concurrent  Res,— Jurisdiction  in 
Management  of  Indian  Country. 

48  STAJ\ 

48  St  97-  May  29,  1033;  C-  42— An  Act  Making  appropriations 

to  simply  deficiencies  in  certain  appropriations  for  the 
fiscal  year  ending  June  30,  1933,  and  prior  fiscal  years,  to 
provide  supplemental  appropriations  for  the  fiscal  years 
ending  June  30,  1933,  nml  June  30,  1934,  find  for  other 

gt 11 1 ioiU ^ M a v 29,  1933;  C,  43— An  Act  To  authorize  the 
Comptroller* General  fo  allow  claim  of  district  numbered  13, 
Choctaw  County,  Oklahoma,  for  payment  of  tuition  for 

48  Stioil  Mai  31,  1083:  C.  40— An  Act  To  niitliorlz^  appropria- 
tions to  puv  in  port  the  liability  of  tlie  Uuited  States  to 
the  Indian  pueblos  herein  named,  under  the  terms  of  the 
\t,f  0f  June  7,  1924,  and  the  liability  of  the  United  Staten 
In  non -Inch mi  clainiutitH  on  Indian  pueblo  gtsiiits  \vhose 
tdjiliim,  extinguished  under  the  Act  of  June  i,  1IL4.  hau-, 
boon  found  by  the  Fuehlo  Uandn  Ihmril  to  have  been  claims 
in  f'uocl  faith  ; to  iuitlmrlze  the  expenditure  hy  the  Secretary 
,if  7he  Interior  of  the  suuir  herein  nuthorized  and  or  suiuh 
I,**  ret  of  ore  appropriated,  in  coiiiormity  with  tlm  Act  .it  Jane 
7 1924,  for  the  purchase  of  needed  lands  and  water  rights 
and  the  creation  of  other  permanent  economic  Improvements 
ns  contemplated  by  said  Act ; to  provide  for  the  protection 


; 47  St.  8l8s 


« SO.  46  St, 
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of  the  watershed  within  the  Carson  National  Forest  for  the 
Pueblo  dt*  Tans  Indians  of  Now  Mexico  and  others  infcer= 
usted,  and  to  mitluivizc  the  Secretary  of  Agriculture  to 
contract:  relating  thereto  and  to  amend  the  Act  approved 
June  7,  1924,  In  certain  respects.80  25  U,  S,  C.  3;31  note 
(sees,  4-0) , 

48  St.  112;  June  3.  1033;  C.  4f — An  Act  Authorizing  n per  capita 
payment  of  $100  to  the  member,*  of  tlie  Menominee  Tribe 
of  Indians  of  Wisconsin  from  f mills  on  deposit  to  tlieir  credit 
in  the  Treasury  of  the  United  States. 

48  St.  14G ; June  15, 1033  ; Q.  70— An  Act  Providing  for  per  capita 
payments  to  the  Seminole  Indians  in  Oklahoma  from  funds 
standing  to  tlieir  credit  in  tlie  Treasury. 

48  St.  105 ; June  10,  1933;  O.  90 — An  Act  To  encourage  national 
industrial  recovery,  to  foster  fair  competition,  and  to  provide 
for  the  construction  of  certain  useful  public  works,  and  for 
other  purposes.31  See.  201—40  U,  S.  C.  401;  Sec.  205—10 
U,  8.  <1  405 ; See.  220—40  U.  S,  C.  411 ; Sec.  301—15  U.  S.  C . 
712t  40  U.  S,  C,  414. 

4$  St.  254;  June  16,  3933;  0.  95 — An  Act  Providing  for  payment 
of  $50  to  each  enrolled  Chippewa  Indian  of  the  Red  Lake 
Bund  of  Minnesota  from  the  timber  funds  standing  to  their 
credit  in  the  Treasury  of  the  United  States. 

43  St.  274*  June  10,  1933;  C.  ICO — An  Act  Making  appropriations 
to  supply  deficiencies  in  certain  appropriations  for  the  fiscal 
year  ending  June  BO,  1933,  and  prior  fiscal  years,  to  provide 
supplemental  appropriations  for  tlie  fiscal  years  ending  June 
30,  1933.  and  Julio  30,  1934.  and  for  other  purposes.12 

4S  St.  233  ; June  16,  1933  ; C,  101 — An  Act  Making  appropriations 
for  the  Executive  Office  and  sundry  independent  executive 
bureaus,  boards,  commissions,  and  offices,  for  the  fiscal  year 
ending  June  80,  1984,  and  for  other  purposes. 

4S  St.  311  ; June  10,  1983;  O,  104— =An  Act  To  amend  Public  Act 
Numbered  435  of  the  Seventy-second  Congress,  relating  to 
sales  of  timber  on  Indian  land.53  25  TL  8.  C.  407a  (47  St. 
1508,  sec.  1)“ 

48  St.  353 ; Feb.  19,  1934  ; C-  15 — An  Act  Granting  certain  prop* 
erty  in  the  State  of  Michigan  for  institutional  purposes, 

48  St  362 ; Mar,  2,  1934 ; C.  38—An  Act  Making  appropriations 
for  the  Department  of  tlie  Interior  for  the  fiscal  year  end- 
ing June  30,  1035,  nnd  for  other  purposes.66  Sec.  1,  p.  366 — 
48  U.  S.  C.  90;  Sec,  1,  p.  370—25  U,  S.  G.  387  (45  St.  210, 
sec.  1;  1573,  sec,  1;  46  St.  290,  see,  1;  1126,  sec.  1;  47  St. 
100.  see.  1;  829.  sec.  l).So 

48  St.  396;  Mar.  5,  1034;  0,  43  -An  Act  To  repeal  certain  specific 
Acts  of  Congress  and  an  amendment  thereto  enacted  to 
regulate  the  manufacture,  sale,  or  possession  of  intoxicating 
liquors  in  the  Indian  Territory,  now  a part  of  the  State  of 
Oklahoma.61  25  U.  S,  C.  244m 

48  St-  307;  Mar.  5,  1934;  C.  46— Joint  Resolution  To  amend 
Public  Act  Numbered  81  of.  the  73d  Congress,  relating  to 
the  sale  of  timber  on  Indian  land.53  25  U.  S,  C.  407a  (47 
St  143(58,  sec.  1 ; 48  St.  311)  .6S 

48  St.  401 ; Mar.  10,  1934 ; Ct  55 — An  Act  To  promote  the  con 
serration  of  wildlife,  fish,  and  game,  and  for  other  purposes. 
Sec  4— ie  u.  S-  C.  661 ; see.  6—16  U.  3.  O.  666. 

48  St.  467 ; Mar.  26,  1934 ; C.  89— An  Act  Making  appropriations 
for  the  Department  of  Agriculture  and  for  the  Farm  Credit 
Administration  for  the  fiscal  year  ending  June  30,  1935,  and 
for  other  purposes.90 


™Sg.  43  St.  638.  s.  49  St.  176.  800,  1757;  50  St.  564:  52  Sf.  2H1 
Cited:  Memo.  Sol.  Off..  .Time  23.  1PSM  i Aug.  17. /1 038:  M>nm.  Sol.  O iff 

23.  1934,  Mar.  14,  1935  ; Op.  Sol,.  M.2BS50,  Dee.  16,  1936 ; Memo.'  Sol.. 

Apr.  14,  1039. 

«%,  47  St,  717.  £,  49  St.  1013,  1014,  Cited:  38  Op.  A,  O.  118; 

Memo.  Sol.,  Oct.  23,  1933.  Nov.  17.  1933.  Jnn.  17.  1935;  Op.  Sol.,  M. 

27816.  Jan.  22,  1935  * Memo.  Sol.,  June  15,  1937  ; Memo.  Sol.  Off,,  Out. 

7,  1938! 

Sg.  43  St.  636;  47  St,  91.  S.  49  St.  176,  1757;  50  St.  564. 

63 Ag,  47  St.  1D6S.  A,  48  St.  897;  49  St.  1266.  Cited .*  Memo.  Sol.. 
Jan,  30,  1934, 

54  A.  4S  St.  897;  49  St,  3280.  The  authority  granted  by  see,  407n 
by  its  terms  expired  Sepr,  4,  1930. 

^ Sg.  7 St.  46,  99,  232,  213.  230;  10  St,  1109;  11  St.  614.  731; 
10  St:  516.  635;  19  St.  254,  256 : 25  St,  645;  26  St.  790;  27  Sf.  644; 
34  St.  325 ; 85  St,  312,  444,  717,  781  ; 36  St.  273 ; 38  St.  604,  607, 
741  ; 40  Stnt.  297.  564;  41  St.  415,  437.  1363;  43  St.  133;  44  St.  740; 
45  St.  S9D.  1550,  1569;  46  St,  105;  47  St,  91.  335.  825.  S,  40  St.  176; 
52  St.  1114.  Cited;  ASfift  Memo.,  Dec.  20.  1935. 

MS,  49  St.  3 86.  see,  1:  1709,  sec,  1;  50  St.  577,  sec.  1;  62  St.  304, 

sec.  1 ; 53  St.  700.  sec.  1. 

&f  Rg.  27  St,  260  ; 29  St,  506  ; 28  St.  697;  40  St.  503  ; 41  St.  4. 

48  St  311, 

Mi,  49  St.  1266.  The  authority  granted  by  see,  407a  by  its  terms 
expired  Sept,  4.  1936. 

MSg.  43' St.  789*  46  St.  1111  ; 47  St.  717.  Cited ; Memo.  Sol..  Sept.  2. 
103R;  Memo,  Acting  Sol,  May  24,  1987,  July  21,  1937;  Memo.  Secy's, 
June  14,  1938. 


48  St.  501;  Mar,  27,  1934;  C.  93 — An  Act  To  authorize  the  Secre- 
tary of  the  Interior  to  place  with  the  Oklahoma  Historical 
Society,  at  Oklahoma  City,  Oklahoma,  ass  custodian  for  the 
United  States,  certain  records  of  the  Five  Civilized  Tribes, 
and  of  other  Indian  tribes  in  the  Stale  of  Oklahoma,  lindm 
rules  and  regulations  to  be  prescribed  by  him.  25  U.  g.  C. 
199a. 

4S  St.  509 ; Mar,  28,  1934;  C.  102— An  Act  Making  appropriations 
for  the  Executive  Office  and  sundry  independent  executive 
bureaus,  boards,  commissions,  and  offices,  for  the  fiscal  year 
ending  June  30,  1930,  and  for  other  purposes. 

48  St.  529:  Apr.  7,  1934;  C.  104 — An  Act  Making  appropriations 
for  the  Departments  of  State  and  Justice  and  for  the 
judiciary,  and  for  the  Departments  of  Commerce  and  Labor, 
for  tile  fiscal  year  ending  June  30,  1035,  and  for  other  pur- 
poses.01 * 

48  St.  5S3 ; Apr,  13,  19.34 ; CL  110— An  Act  To  repeal  an  Act  of 
Congress  entitled  “An  Act  to  prohibit  the  manufacture  or 
sale  of  alcoholic  liquors  in  the  Territory  of  Alaska,  anti  for 
other  purposes,”  approved  February  14,  1017,  and  for  oilier 
purposes.03 

43  St,  594;  Apr,  16,  1934  ; 0,  146— An  Act  To  amend  sections  3 
and  4 of  an  Act  of  Congress  entitled  “Au  Act  for  the  protec- 
tion and  regulation  of  the  fisheries  of  Alaska**,  approved  June 
26,  1906,  as  amended  by  the  Act  of  Congress  approved  .Tunc.* 
6,  1924,  and  for  other  purposes.01  See.  1 — 48  U.  S.  C.  233 ; 
Sec.  2—48  U.  S,  C.  232. 

48  St,  500;  Apr.  16,  1934;  O,  147— An  Act  Authorizing  tlio  Sec- 
retary of  the  Interior  to  arrange  with  Sin  tea  or  Territories 
for  the  education,  medical  attention,  relief  of  distress,  aial 
social  welfare  of  Indians,  and  for  oilier  purposes.*1  Sec. 
1 — 25  U-  S.  C.  452  ; & Sec.  2—25  U-  8,  C.  453 ; 0,3  See.  3—25 
U-  S.  a 454  ; 07  Sec.  4—25  U.  S.  0.  455  ; 08  Sec*  5—25  U.  S.  0. 456- 

48  St.  614;  Apr.  26,  1934;  C,  105 — Ah  Act  Making  appropriations 
for  the  military  and  nonmilitary  activities  of  the  War  De- 
partment for  the  fiscal  year  ending  June  30,  1935,  and  for 
other  purpo^os- 

48  St.  647;  Apr.  30,  1934;  C.  169— An  Act  To  amend  section  1 
of  tlie  Act  entitled  ‘‘An  Act  to  provide  for  determining  the 
heirs  of  the  deceased  Indians,  for  the  disposition  and  sale 
of  allotments  of  deceased  Indians,  for  the  leasing  of  allot- 
ments, and  for  other  purposes”,  approved  June  25,  1910.  ns 
amended,00  25  U.  S.  CL  372  (36  St.  805,  sec.  1;  45  St.  161). 

48  St.  667;  May  7,  1034;  C.  221— An  Act  Granting  citizenship 
to  the  Metiakuhtla  Indians  of  Alaska™  Sec.  1—8  U*  8.  O. 
3b ; Sec.  2—8  U,  S,  CL  3c. 

48  St.  60S;  May  7,  1934;  CL  223^An  Act  Providing  for  payment 
of  $25  to  each  enrolled  Chippewa  Indian  of  Minnesota  from 
the  funds  standing  to  tlieir  credit  in  the  Treasury  of  the 
United  States. 

48  St.  786 ; May  21,  1934 ; O.  319 — An  Act  Authorizing  the  convey- 
ance of  certain  lands  to  the  State  of  Nebraska, 


48  St.  787;  May  2i}  1934;  C.  321— Ail  Act  Repealing  certain  sec- 
tions of  the  Revised  Code  of  Laws  of  the  United  States  relat- 
ing to  the  Indians.71 

4S  St.  791*  May  21*  1934;  C.  323— An.  Act  To  provide  for  nn  ap- 
propriation of  $50,000  with  which  to  make  a survey  of  the 
Old  Indian  Trail  known  as  the  “Natchez  Truce”,  with  n 
view  of  constructing  a national  road  on  this  route  to  be 
known  us  the  “Natchez  Trace  Parkway,” 

48  St.  795;  May  23,  1934;  0,  337— An  Act  To  provide  for  the 
exchange  of  Indian  and  privately  owned  lands.  Fort  Mojave 
Indian  Reservation,  Arizona,73 

48  St.  811;  May  2S,  1034;  C.  364— An  Act  To  authorize  the  Sec- 
retary of  the  Interior  to  Issue  patents  for  lots  to  Indians 


Sq.  36  St.  326. 

&Rg.  30  St.  137:  31  St.  332*  30  St.  601;  30  St.  DOS;  41  St.  807; 
42  St.  223;  48  Sb  36. 

M Ag.  34  St.  470 ; 43  St.  465, 

1.  49  St.  1408.  Cited : Memo.  Sol,.  May  21,  1935;  Op.  Sol., 

M.  28197.  Oct.  31.  1930;  Memo.  Sol.  Apr,  22.  1030, 

A,  40  St.  1458. 

49  St.  14m. 

^ A.  49  St.  1458. 

88  A.  49  St.  1458. 

® Ag,  36  St  805, 

™ Sg,  20  St.  1101.  S.  52  St.  1299. 

71  Rg,  4 St.  730,  nee.  0;  730.  gee.  10 ; 731.  sec.  13;  731.  sec.  14; 
731,  sec.  15;  732,  sec.  19;  732,  gee.  21,  23;  732,  gee.  23  : 11  St.  80, 
sec.  2;  332,  me.  2-  383.  me,  3:  12  St  427,  see,  2,  died:  Iiul,  Off, 
Ore.  No.  3005.  Julv  9,  1934;  Memo.  Sol.  Off..  Jnn.  i9,  1937;  Memo. 
Sol.  Oct.  15,  1938;  Memo.  Sol.  Oil.,  Nov.  29,  1938- 

**Sg.  Ex.  Or.  No.  1296.  Cited:  Op.  Sol,  M,  28589,  Aug.  24,  1930. 


48  Rt.  811=48  St,  1216 
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within  tlio  Indian  vl lingo  of  Tnholah,  on  the  Qiihmieh 
Indian  Honor  vat  inn,  Wushliigtim,15 
48  Hr,  817-  May  act,  19:54;  O.  872— An  Act  Making  appropriip 
iioim  for  the  Lvgitflntive  Branch  of  the  Government  for  the 
fiscal  vein*  ending  June  30,  lD3f>,  nntl  fur  other  purposes* 

4S  St  910;  June  6,  1984;  C.  407— An  Act  To  authorize  the  See- 
rei ary  of  the  Interior  to  modify  the  terms  of  existing  con- 
tracts for  I he  sale  of  timber  on  the  Qiiinault  Indian  Heser- 
vii i inn  when  it;  is  in  the  interest  of  the  Indians  so  to  do. 

48  Si.  927:  June  11.  1934;  <\  442— An  Act  To  modify  the  effect 
of  certain  Chippewa  Indian  treaties  on  areas  in  Minnesota.* 
48  St.  9GS;  June  14,  1934  : C.  519— All  Act  To  authorize  the  es- 
tablishment of  the  Oemulgee  National  Monument  in  Bibb 
Count v,  Georg ia A-  See.  1—16  U,  S.  C,  447a;  See,  2—30 
U,  H.  6.  447b  ; Hue.  3—10  U.  S.  C.  447c, 

4S  St.  900;  June  14,  1934  * C-  521—  An  Act  To  define  the  exterior 
boundaries  of  the  Navajo  Indian  Hoservation  in  Arizona,  and 
for  other  purposes,™  , . 

4S  St.  904;  June  15,  1934*  C,  539— An  Act  To  amend  the  law 
relating  to  timber  operations  on  the  Menominee  Indian  Res- 
ervation in  Wisconsin/7 

48  St,  995-  June  15.  1934;  G.  540— An  Act  To  provide  for  the 
enrollment  of  members  of  the  Menominee  Indian  Tribe  of 
the  State  of  Wisconsin” 

4S  St.  072;  June  16,  1934;  CL  548 — An  Act  To  authorize  payment 
of  expenses  of  formulating  claims  of  the  Kiowa,  Comanche, 
and  Apache  Indians  of  Oklahoma  against  the  United  States, 
and  for  other  purposes. 

48  St.  972;  June  KS,  1934  ; C,  540— An  Act  Authorizing  and  direct- 
ing the  Court  of  Claims,  in  the  event  of  judgment  or  judg- 
ments in  favor  of  the  Cherokee  Indians,  or  any  of  them,  in 
suits  hv  them  against,  the  United  Status  under  the  Acts  of 
March  It).  1904,  and  April  25,  1932,  to  include  in  its  decrees 
allowances  to  Frank  J.  Boudinot,  not  exceeding  5 per  centum 
of  suc4i  recoveries,  and  for  other  purposes.™ 

48  St  979;  June  18,  1034;  C.  G6S— An  Aet  To  amend  an  Act  ap* 
proved  May  14,  1926  (44  St.  555),  entitled  “An  Act  authoriz- 
ing the  Chippewa  Indians  of  Minnesota  to  submit  claims 
to  the  Court  of  Claims,”80 

48  St.  9S0;  June  18,  1934;  C.  570 — An  Aet  To  amend  the  Act 
approved  June  28,  1932  (47  St.  337  C81 
48  St.  982;  June  18,  1934;  C.  573 — An  Aet  To  provide  for  the 
creation  of  the  Pioneer  National  Monument  in  the  State 
of  Kentucky,  and  for  other  purposes*14*  Sec.  1 — 16  U.  S,  C. 
448;  Sec.  2 — 16  TJ.  S,  C.  440;  Sec.  3— 10  Ik  S.  C,  450, 

48  St  9S4 ; June  18,  1934 ; O.  576— An  Act  To  conserve  and 
develop  Indian  lands  and  resources;  to  extend  to  Indians 
the  right  to  form  business  ami  other  organizations;  to 
establish  a credit  system  for  Indians;  to  grant  certain 
rights  of  home  rule  to  Indians;  to  provide  for  vocational 
education  for  Indians;  and  for  other  purposes,83  See.  1 — 


fa  Aff  30  St  ssa  Cited : On.  Snl.,  M.  27770,  May  22,  1035. 

10  St.  lion,  13  65;  20  St.  506. 

-ir,  ft, i 4n  St  535, 

« Bff.  15  St.  60T  ; 23  St,  90 ; 36  St.  558.  575  : 41  St.  1053 ; F£,  Or, 
Nov.  14,  IDOL  48  St,  084 ; 49  St.  178,  1757 ; 50  St,  D64  ; 52  bt, 

2Dtj  Aq,  35  St.  52.  B.  50  St.  5G4. 

Cited:  Memo.  Sol,.  Jan,  10.  1935. 

444SStf7HD^!  St  642.  Cited;  Cliippawit*  305  TJ,  S, 

47H  * Chippewa,  301  U.  S.  358;  Chippewa*  305  TJ,  S,  479;  Chippewa, 
307  IT.  S.  1. 

A(j.  47  St.  337, 

« Bq,  39  St.  035, 


2lC/  *501'  347  1209  Citrfi;  73d  Cong,  2d  sess.,  Henring^,  H.  Coram 
on  tn d Atf.,  ± R.  7902:  73d  Cong,,  2d  seng„  Hearings,  Sen,  Comm,  on 

Ind  A If  S 2755;  74th  Cong,,  2d  smu..  H.  kept,  No,  2244;  Brown,  18 

J Comp"  Log  129;  Cohen,  Ind.  at  W.  10,  p.  40;  MeNickle,  5 Ind. 
nt  tv  II;  Mueller.  3 Inrl.  at  W.  24;  Indian  at  Work— Special  Hj-orpftnh 
cation  Number,  July,  3936;  38  Op.  A.  G.  118:  38  Op,  A,  6 121  * 
5 L D.  Memo,  77  ; 5 L.  D Memo.  1G6 ; 8 L.  D.  Memo.  220 : Memo, 
Sol.  Off.,  Mar.  20,  1934;  Memo,  Sol..  May  15.  1984,  July  16.  1934, 
Aug.  X 1934.  Aug,  8,  1934,  Aug.  14.  1934  ; Memo  Sol.  Off,,  Am? 

18  1034;  Memo.  Sol,.  Sent.  6,  1034.  Oct.  2,  1034.  Oct  3.  1934; 

Memo.  Sol.  Off..  Oct.  9.  1934;  Memo.  Sol,,  Oct.  12.  1934 j Memo.  Snl. 
Off,,  Ort.  17,  1034,  New,  1.  1934:  Op.  A.  G..  Nov  1.  1934  : Memo, 
Sol.  Off.,  Nov.  10,  1934;  Memo,  Sol.,  Nnv.  20,  1934,  Nov.  21.  1934; 

Dp,  Sol,  Nov.  22,  1934;  List,  of  Ind.  Constitutions,  Dec,  13,  1934  i 

Memo.  Sol..  Dec.  14.  1934.  Doc,  18.  1934,  to  Ass’t,  Comm’r.  Ind.  Off., 
Dec.  22.  1934,  Jan.  17,  1935;  Op,  Snl..  M.  27903;  Feb. . K 1935 : Memo, 

Sol..  Feb.  8.  1935;  Letter  from  Ann't  Comm’r  Ind,  Aff,  to  Cbairmnn 
Foil.  Bow.  Com.,  Fell,  10.  1935;  Memo.  Sol.-  Mar.  9,  1085.  Mar.  22. 

1035.  Mnr  29,  1935.  Mar.  39,  1935,  Apr.  4.  1935*  Op.  Sol,,  M,  27939, 

Apr.  9,  1935;  Letter  from  Acting  Sec'y  of  Int.  to  Como.  Gen..  Anr, 
16.  1035;  Op,  Snl.,  M.  27770.  May  22.  1935;  Memo.  Sol.,  May  27. 
1935,  Juno  It.  1935,  Jifiv  17,  1035  ; Op  Sol..  M 28086.  Jn1|  17  1935  * 
Memo.  Sol,  July  24,  1035,  Aug,  27,  1935;  Op,  Sol-,  M.  281S3,  Oct.  16. 
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25  U.  8.  0,  461 . Sec,  2—25  U.  S.  C,  462.  See.  8—25  XL  S.  C, 
4Uo  (46  Bt.  12(12)  .”4  Sec.  4 — U,  S,  C,  464,  Also  see  25 
U,  S.  O.  463c,  See.  5—25  U,  S.  C.  465.  Algo  see  25  U,  B,  C, 
320,  321.  See.  6—25  U,  B,  C.  466.  Sec.  7—25  U S.  C.  46 1, 
ALso  see  25  U.  S-  a 211.  Sec,  S— 25  U,  S.  C,  40S,  Sec, 
9—25  U,  8.  C.  4 CD,  See.  10— 25  U.  S-  C.  470,  Sec.  11— 
25  U,  S,  C.  471.  See.  12—25  U.  S,  C-  472.  Algo  see  25 
U S,  C.  44,  45,  46,  47.  See.  13—25  TJ,  S,  Cs  473,  Also  see 
25  U,  S*  C.  503.  See.  14 — 25  U,  S,  C.  474,  Sec.  15 — 25 
U,  S,  C.  475.  Sec.  10—25  U.  H.  C.  476.  Sec  17—25  U,  B-  C. 
477.  Sec.  IS— 25  U,  S-  C.  478  “ USCA  Historical  Note  * As 
originally  enacted  this  section  provided  that  the  election 
should  be  called  within  one  year  after  .Tune  18,  1034,  The 
ameivlment  of  40  St.  37S,  extended  the  time  to  June  18, 
1036,  Act  June  15,  1035,  s.  8,  49  St.  378,  provided  that  the 
periods  of  trust  or  the  restrictions  on  alienation  of  Indian 
lands  should  be  extended  to  Dec,  31,  1938,  in  case  of  a vote 
against  the  application  of  sections  461  to  479,  Sec.  19— 
25  U.  S.  C,  47k 

48  St.  993 ; June  3Ss  1934 ; C.  5S6— An  Act  To  increase  employ- 
ment by  authorizing  an  appropriation  to  provide  for  enter- 
genev  construction  of  public  highways  and  related  projects, 
and  to  amend  the  Federal  Aid  Bond  Act,  approved  July  11. 
1D1C,  as  amended  and  supplemented,  and  for  other  purposes.8" 

48  St.  1021 ; June  19,  1934 ; G.  648— An  Aet  Making  appropria- 
tions to  supply  deficiencies  in  certain  appropriations  for 
the  fiscal  year  ending  June  30,  1934,  anti  prior  fiscal  years, 
to  provide  supplemental  general  and  emergency  appropria- 
tions for  the  fiscal  years  ending  June  30,  1034,  and  June  30, 
1933,  and  for  other  purposes,81 

4S  Bt,  1120:  June  19,  1934;  G.  664 — An  Act  To  amend  section  9D 
of  the  Judicial  Code  (U.  B.  C„  tit.  2S,  see,  180),  as  amended.88 

48  St  X1S4;  June  21,  1934;  G,  6SS— An  Act  To  authorize  the 
acquisition  by  the  United  States  of  the  land  upon  which 
the  Beneca  Indian  School,  Wyandotte,  Oklahoma,  is  located,81’ 

4S  St,  11S5 ; June  21,  1934 ; C,  890 — An  Act  To  restore  homestead 
rights  in  certain  cases.00  43  U.  S,  G,  187a, 

48  St.  1216 ; June  26,  1984 ; G.  740 — An  Act  For  the  relief  of  the 
Nez  Perce  Tribe  of  Indians.91 


1(135 : Memo,  Sol.  Off,,  Oct,  28,  1035;  Memo.  8oI„  Nov.  12,  1935;  Memo, 
Sol.  Off.,  Nov,  14,  1935,  Nov,  23,  1935;  Memo,  Sol,,  Deo,  5,  1935,  Dec, 
10  1935  Jnn.  9 1930  * Memo.  Sol.  Off,,  Jan,  22,  1936 ; Memo,  Sol,, 
Mar  12  1936 1 Op.  Sol-,  M,  28316,  Mnr.  18,  1936;  Memo,  Sol,,  Mnr. 
20,  1936;  Op.  Sol,,  M.  28317,  Mar.  31.  1936;  Memo,  Sol,  Off,,  Apr, 
0,  1036 ; Memo.  Sol.  Apr,  15,  1936  ; Memo,  Sol..  Apr.  22,  19S6 ; May 
12.  1936,  May  15.  1.93(5 ; Op,  Sol.,  M.  27678,  May  20,  1986;  Memo, 

501.,  May  25,  1936,  May  27,  1930;  Memo,  Sol,  Off.,  May  2SL  1986; 

Memo,  Sol,,  .Tune  23,  1936,  June  30,  1936,  July  3,  1936.  July  S.  1936, 
July  9,  1936;  L'omm'fi,  Circular  No,  3170.  July  28,  1036;  Memo,  Sol.. 
July  81,  1936,  Aug,  22,  1936,  Aug.  25,  1036,  Aug,  31,  1936,  Sept,  X0f 
1936,  Sent.  19,  1936 ; Memo,  Sol.  Off..  Sept,  22,  1036 ; Memo,  Sol., 
Oct  5 1936,  Oct.  6 1936.  Out.  16,  J 936,  Oct.  23,  1836,  Oct.  23,  1936, 
Oct.  30,  1936;  Op.’ Conip.  Gen’s,  Dec.  2,  1936;  Memo,  Sol,,  Dec,  7, 
1036.  Dec.  21,  1936,  Dec.  81,  1930,  Jail.  4,  1937  ; Memo,  CommT,  Jan. 
0,  1937  * Memo,  Sol.,  Jnn,  11,  1937,  Jnn,  12.  1937.  Jan,  23.  1037 ; 
Memo  Rot  Off.,  Jnn,  28,  1037;  Memo,  Sol,,  Feb,  3,  1987,  Feb.  8,  1937; 
Memo,  Secy’s,  Feb,  20,  1937  ; Statement  by  Coram,  on  B.  1736  repealing 
WJieeler-Hownrd  Act,  Mnr,  3,  1037.  Memo,  Sol,  Mar,  0,  1937;  Op. 
Sol  M.  29097,  Apr,  8,  1937,  M.  28978,  Apr.  10,  1937  ; Memo,  Sol., 
May  1,  1937 ; Memo,  Sol.  Off,,  May  18,  1937 ; Memo,  Sol,,  May  22, 
193*7 ; Memo,  Sot  Off  , June  3,  1937;  Memo,  Sot,  July  15,  1937, 
July  19.  1937;  Memo.  Acting  Sol.,  July  29,  1937*  Memo,  Sol,.  Aug, 
14.  1937;  Memo,  for  Coram’r.  of  Ind,  Affe,,  Aug.  23,  1937*,  Memo. 
Sol.  Sept  31,  1937  Sept  29,  1937;  Memo.  Sol.  Off.,  Oct,  8,  1937; 

Memo  Sol.  Oct,  20,  1937,  Oct,  20,  1937:  Nov.  11,  1937,  Nnv,  It,  1937, 

Dec  11.  1937.  Dee  14,  1937r  Op,  Sol,  M.  29500,  Dec,  28,  1937;  Memo. 

501.,  Jnn.  8,  19HS  ; Op.  Sol,,  M.  29620,  Jan.  14,  1938  ; Memo,  Sol,,  Jan, 

18,  1938,  Feb.  18,  1938;  Op.  Sol.,  M.  29616,  Feb,  19,  1938;  Memo.  Sol., 
Feb  25,  1938;  Mar,  12,  1938.  Mar,  14,  1938-  Apr,  12,  1938;  Memo,  Sol, 
Off.,  Apr  13,  1938:  Memo,  Sol.,  Apr,  14,  1038,  May  14,  1938;  Memo, 
Sol  Off. ‘June  6,  1938;  M>mn,  Sol.,  M.  29798,  June  15,  1938;  Memo, 
Sol.  Off'  June  25.  1038:  Memo,  Aelintr  Sol’s,  July  12.  1938;  Letter 
from  Ass’t  Sec’y  to  A,  G,,  July  16,  1938;  Memo,  goL  Off.,  July  16, 

1938;  Op.  Sol..  M.  29791.  Aim,  t,  1938;  Memo,  Sol,,  Aug.  2.  1938; 

Memo.  Asnt.  Sec’.v,  Auii.  It,  1938,  Auu,  23,  1938;  Memo.  Sol.,  Aug. 
26.  1938  Aug.  27,  1938.  Sent.  13,  1938;  Op,  Sol..  M.  £9981.  Oct.  4, 

1938  ; Memo.  Sol.,  Oet.  15.  1938;  Mrnno,  Sol.  Off.,  Oct,  27.  1938;  Memo. 
Sol-  Nnv,  18,  1938 ; Mptno.  Sol.  Off.,  Nov,  20,  1938  ; Memo.  Sol.,  Dec, 
52.  1933 ; Memo.  Sol,  Off..  Dec.  30,  1938 1 Memo.  Rob,  Feb,  17,  1930, 
Feb  17.  1989;  Feb.  17.  1939.  Feb,  20.  1939,  Feh.  23,  1939,  Mnr.  11, 

1939  Mnr.  16,  1930,  Mar.  28,  1939,  Nov.  11.  1939;  Memo,  of  A^t. 
See’v  Dec.  5.  1938 ; 54  I.  D.  584  : Bd,  of  Co.  CornmTs  of  Jackson, 
100  F 2d  929:  Ex  d.  Pern,  09  F.  2d  28;  Minnesota.  305  U,  S,  382: 
U.  S. >.  Colvard,  80  F,  2d  312  ; U.  8,  V.  Lewis,  95  F.  2d  236  ; U-  S,  v,  NqZ 
Perce  95  F.  2d  232. 

8<  4,  m 81.  862, 

SB  8.  49  St,  378.  see.  2, 

89  Ba.  45  St.  751 ; 40  St.  805.  8.  49  St-  247.  1757. 

« Jg0.  2R  St.  254  ; 34  St,  375  ; 45  St,  312,  750 ; 46  St.  805.  1128.  1567.  8. 

49  St.  376.  1757  ; 50  Bt,  564,  755;  52  St-  85,  291,  1114,  Cited : Op. 

Sol,,  M.  27759,  Jan.  22,  1935, 

«*Aq.  26  St.  67. 

® fif.  49  St.  176,  894, 
w 80.  39  St.  926 : 43  St.  981. 

BI  Ag , 45  St.  1249. 
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48  St.  1224-49  S t. 


48  Ml.  1224;  Jinn*  20,  1924;  < . 750 — An  Act  Providing  that  per- 
iiMMrnt  iiiiprnprint ifins  lit*  subject  f<>  annual  cuxi^Iilorutinn 
nnd  npiirnjjriiitiim  by  Uringnvs.  and  for  of licr  purposes.1* 
See.  3—01  U,  S.  C.  722  ■ gee.  4 =.‘U  V.  H,  O.  725r. 

48  St.  1240;  June  2(1,  1034:  C.  7r»s— An  Aeft  To  amend  (he  Act  of 
June*  10.  1920  (40  Ml.  788).  nit  I fieri  “'An  Art  providing  for 
the  sale  of  1 lie*  remainder  of  the  coal  mid  asphalt  deposits 
in  the  segregated  mineral  land  in  flip  Choctaw  and  Chick- 
asaw NnlloiiH.  Oklahoma,  and  for  other  purposes,” 1,11 

48  Si.  l24i»  ; .7 lino  2i,  1934;  (\  84(1 — All  Act  To  modify  the  Opera- 
lion  of  tin*  Indian  iiijunr  laws*  on  hinds  which  worn  formerly 
Z Del  in  n lands,1'*  25  U,  H,  < \ 2"i  |. 

48  Ml,  12(19;  ,7 tun*  28,  7934  ; C,  8(15— An  Art  To  slop  injury  to  the 
public  grazing  lands  liy  prevent ing  ovorgmshig  and  soil 
rleleriorut ion.  to  provide  for  their  orderly  use,  improvement, 
and  development,  to  stabilize  the  livestock  industry  depend- 
ed upon  I lie  public  range,  and  for  other  purposes.1’5*  Sec.  1 — 
48  [T.  S.  G.  315:  See.  11—13  iT.  S.  C,  335j. 

48  St.  1200;  Mar,  24,  1933;  14,  Jh— An  Acf  For  the  relief  of  the 
Hi >ly JFamily  Hospital,  Saint  Ignatius,  Montana. 

48  St.  l.jOo;  Mar,  2,  1924  ; (\  39 — An  Act  For  tlie  relief  of  William 
( \ Campbell. 

48  St,  1305;  May  25,  1934;  C.  352— An  Act  For  the  relief  of  the 
widow  of  D.  W.  Twiner  for  expense  of  purchasing  an  «rti- 
flelnl  limb. 

43  St.  1330 ; June  11,  1934;  C,  450— An  Act  For  ihe  relief  of 
Mi lbn rn  Knapp. 

48  St.  13R0 ; June  11,  1934;  C,  451 — An  Act  For  the  relief  of 
Peter  Pierre. 

48  St.,  1885 ; June  11,  1084;  C.  462— An  Act  For  the  relief  of 
certain  Indians  of  the  Fort  Peck  Reservation,'  Montana. 

4S  St.  1389 ; June  13,  1934*  C.  507— Ail  Act  For  the  relief  of  Jose 
Ramon  Cordova. 

48  St.  3391 ; June  14,  1934  ; C.  025— An  Act  For  relief  of  M.  M. 
Twichel. 

4S  St  1411;  June  18,  3934;  O.  643 — An  Act  Authorizing  Ihe 
Secretary  of  the  Treasury  to  pay  Doctor  A.  W.  Pearson, 
"f  Peeve  r,  South  Dakota,  anil  the  Peabody  Hospital,  at 
Webster,  South  Dakota,  for  medical  services  unci  supplies 
furnished  to  Indians. 

4S  SI.  34  13;  Juno  IS,  1934;  O.  G45— An  Act  For  the  relief  of 
John  W.  Adair,00 

48  St,  1420  ; Jiuk?  21,  1934;  C,  706— An  Act  For  the  relief  of 
nod  or  Charles  T,  Granger, 

48  Si,  1422  ; June  22,  1934;  (J,  723  - An  Act  For  the  relief  of 
C,  Y.  Mason, 

48  St,  3 437;  June  26,  1934;  O,  784 — An  Act  Authorizing  the  Sec- 
retary of  the  Interior  to  pay  E,  C,  Sampson,  of  Billings, 
Montana,  for  services  rendered  the  Crow  Tribe  of  Indians 

48  St,  1448;  June  26,  1934;  i\  811  -—An  Act  For  the  relief  of 
Erik  Nylin.* 

48  St,  1454;  June  26,  1934;  C.  $25— All  Acf  For  iho  relief  of  the 
rightful  heirs  of  Wakieunzivwin,  an  Indian, 

48  St.  7459:  June  2(L  19,34;  C.  837— An  Act  For  the  relief  of 

Jerry  O' SI  ion. 

4S  St.  1463;  June  27,  1934:  C,  854— An  Act  For  the  relief  of 
Lucy  R Hertz  and  J,  W,  Hertz. 

4S  St,  1464;  June  27,  1034;  O.  S5S=An  Act  For  the  relief  of 
the  estate  of  Jennie  Walton, 

4S  St,  3405 ; June  27.  3034;  C.  S61 — An  Act  For  fho  relief  of 
Ruu?oiue  ('ooyate. 

4S  St.  14(17;  June  28.  1934;  C,  870— An  Act  Authorizing  tlie 
Court  of  Cl  aims  to  hear,  consider,  ml  jn  die  a to.  and  enter 
judgment  upon  the  claims  against  the  United  States  of 
J,  A.  Tippit,  L,  P,  Hudson,  Chester  Howe,  J.  E.  Arnold, 
Joseph  W.  Gillette.  .7,  S.  Bounds,  W-  N,  Vernon  T B 
Sullivan,  J,  H.  Neill,  David  C,  McCallib,  J.  J,  Beckham, 
and  John  To  I os.  °- 

49  STAT, 

49  St,  6;  Fell,  2,  1935;  <\  3 — An  Act  linking  appropriations  for 

the  Executive  Office  and  .sundry  indeptmdeni  executive 

stW -%%  K?.l  ?I  » S35*  M »t.  7j 

St.  446.’  8.  49 

mA<>- 1«  st. 


iSifs.®!  mm-%%  as  s a as  n 

_ 7%  8%  47  St  2SP ' °°  Sf*  m4,  S73,‘  52  “01*  1114‘ 

Op,  Snh,  M.  2$§09,  Feb,  18,  1937;  58  I.  T) 

B0^:§^m20JPSupv-mo- 

*T  30  St,  740, 

C Clt;'792  St’  041  ^ 34  St‘  140 ; 43  St-  03D-  Cttcd‘  Mc0Mib,  S3 


bureaus,  hoard*,  eoiimiissmns,  and  offices  for  the  fiscal  vear 
ending  June  30,  1930,  and  for  other  purposes. w 

-U)  Srt  49;  Mar,  21,  1935:  i\  30 — An  Act  Making  appropriations 
t(»  supply  deficiencies  hi  certain  appropriations  for  the  fiscal 
year  ending  June  30,  193a,  nud  prior  fiscal  years,  to  provide 
supplemental  appropriations  for  ihe  fiscal  year  ending  June 
30,  1935,  and  for  other  purposes, 

39  St.  (i  Mar.  22,  103a:  03.  39 — An  Act  Making  appropriations 
for  1 1. , Departments  of  Slate  and  Justice  and  for  the  Judi- 
cniry,  and  for  the  Depart nipnts  of  (.^munerce  and  Labor, 
for  tlie  fiscal  year  ending  June  30,  3956,  and  for  other 
pu  rpoges.1 

39  St,  1-0 ; Apr.  9,  193a ; C.  54 — An  Act  Making  appropriations 
for  the  military  anil  nomnilitary  nctlvitios  of  the  War 
Department  for  the  fiscal  year  ending  June  30,  1936,  and 
for  other  purposes.3 

49  St.  170;  May  9.‘  1935;  C.  301— An  Act  Making  appropriations 
for  the  Department  of  the  Interior  for  the  fiscal  year  ending 
Jane  30.  1936,  and  for  other  purposes.3  25  U,  8.  O.  387. 

39  SI,  23  t \ Mny  14,  1935;  C,  IUS — An  Act  To  add  certain  public^ 
domain  land  hi  Monfimu  to  (he  Rocky  Boy  Indian 
Reservation,* 

39  St.  244;  May  15.  1935;  C,  112— An  Acf  Extending  the  time  for 
repayment  of  the  revolving  fund  for  I lie  benefit  of  the  Grow 
Indians.5 

49  Sh  237:  Mny  3 r.  1935;  0.  131 — An  Aet  Making  appropriations 
for  the  Department  of  Agriculture  and  for  the  Farm  Credit: 
Administration . for  the  fiscal  year  ending  June  3U,  1036, 
and  for  other  purposes.8 

49  St,  286;  May  22,  3935;  (!.  135 — An  Act  Granting  a leave  of 
absence  to  settlers  of  homestead  lauds  during  tlie  year 
1935.  43  U,  S.  C.  237c. 

30  St.  312;  May  29,  1935;  G 157— An  Act  To  set  aside  certain 
hinds  for  ihe  < 'hippewa  Indians  in  flu?  State  of  Minnesota, 

39  St.  323  : .Tune  4,  li)35;  C,  108— An  Act  To  compensate  the. 
(.’hippewa  Indians  of  Minnesota  for  lands  set  aside  by 
treaties  for  their  future  homes  and  inter  patented  to  the 
State  of  Minnesota  under  the  Swamp  Land  Act.7 

49  St,  32 1 ; Jtino'  7,  1935;  G,  1H& — An  Act  To  provide  funds  for 
cooperation  with  public-school  districts  in  Glacier  County, 
Montana,  in  the  improvement  and  extension  of  school  build* 
in-s  to  be  ava liable  to  both  Indian  and  white  children." 

49  fe(;  32i  : June  7,  193o ; (*,  lSIV^An  Act.  To  provide  funds  for 
cooperation  with  the  public-school  board  at  Wolf  Point, 
Montana,  in  tlie  construction  or  improvement  of  a public- 
school  building  to  he  available  to  Indian  children  of  the 
Fort  Peck  Indian  Reservation.  Montana.0 

49  St  32S;  June  7,  1935;  G,  19(7— All  Act  To  provide  funds  for 
cooperation  with  school  district  numbered  23,  Poison,  Mon- 
tana, in  the  improvement  and  extension  of  school  buildings 
to  be  available  to  both  Indian  and  white  children.” 

49  Si.  82S ; June  7,  1935;  G.  191— -Ail  Act  To  provide  funds  for 
cooperation  with  Joint  School  District  Numbered  28,  Lake 
and  Missoula  Counties,  Montana,  for  extension  of  public- 
school  buildings  to  be  available  to  Indian  children  of  the 
Flathead  Indian  Reservation.11 

49  St,  328;  June  7»  1935 ; C*  192 — An  Act  To  provide  funds  for 
cooperation  with  the  school  board  at  Brockton,  Montana, 
in  the  extension  of  tlie  public-school  building  at  that  place 
to  he  available  to  Indian  children  of  the  Fort  Peck  Indian 
Reservation,13 

49  St,  329*  June  7,  1935;  C,  193 — An  Act  For  expenditure  of 
funds  for  cooperation  with  the  public-school  hoard  at  Poplar, 
Montana,  in  the  construction  or  improvement  of  public-school 
building  to  be  available  to  Indian  children  of  the  Fort  Pork 
Indian  Reservation,  Montana.13 


IHI  Vltvil:  Ltitfcor  ot  Comm'r  to  Iud.  Agents,  Oct.  0,  1037 
1 36.  St.  326. 

0 8.  40  St.  127S. 


277.  367.1  369.5  377.  060,  984.  086.  1033;  i05«,‘' ‘ 1 1K4.  1227,’  49 

r5  31  ,i?msostse4- 755  ; 52  St.  1314.  Cited:  Op.  Sol.r  M*.  28317, 

v«-. 


*80,  30  at. 
*&9.  41  St. 
3 m 43  st. 

7 12  St. 

* sr,  40  at. 

* S.  49  St. 

t 


3347. 

1301, 


: 40  St.  800,  1111  j 47  Sf.  717  : 4S  St.  09  I, 
6 St,  710;  25  St,  045  " 


1249  ; 33  St,  603  ; 1 

itotI  so  it. 

1757  ; 50  St. 


fir.  40  St,  1757, 


49  St.  329-49  St.  894 
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40  St.  320 ; June  7,  1035 ; C,  105— All  Act  To  provide  funds  for 
cooperation  with  Marysville  School  District,  numbered  3-5. 
Snohomish  Comity,  Wasiiington,  for  exiemuoii  of  public 
school  building?)  to  he  a vu liable  for  Zudin n children. 14 
49  S( . 330;  7.  in:ir» ; < \ UKt  -An  Act  To  provide  funds  for 

cooperation  wiili  the  school  board  at  Quects,  Washington,  in 
the  construction  of  a public-school  building  to  be  available 
to  Indian  children  of  the  village  of  Queers,  Jefferson  County. 
Washington.15  _ 

40  St.  330 ; -I  une  7,  1935 ; C.  197 — An  Act  To  provide  funds  for 
cooperation  with  White  Swan  School  District,  Numbered  88, 
Yakima  Comity.  Washington,  for  extension  of  public-school 
buildings  to  be  avail  able  for  Indian  children  of  the  Yakima 
Reservation.311 

49  St.  331 ; June  7,  1935 ; C.  198 — An  Act  To  provide  funds  for 
cooperation  with  the  public-school  board  at  Covelo,  Cali- 
fornia, in  the  construction  of  public-school  buildings  to  be 
available  to  Indian  children  of  the  Round  Valley  Reserva- 
tion, California.” 

49  St.  331:  June  7.  1935;  C.  199— An  Act  To  provide  funds  for 
cooperation  with  the  school  board  of  Shannon  County,  South 
Dakota,  in  the  construction  of  a consol  hint  eel  high-school 
building  to  he  available  to  both  white  and  Indian  children. 
49  St.  332;  June  7, 1935;  O,  202— An  Act  To  transfer  certain  lands 
from  the  Veterans’  Administration  to  the  Department  of  the 
Interior  for  the  benefit  of  Yavapai  Indians,  Arizona, 

49  St’  333;  June  7,  1935;  C.  204— An  Act  To  provide  funds  for 
cooperation  with  school  district  numbered  27,  Big  Horn 
County,  Montana,  for  extension  of  public-school  buildings  to 
be  available  to  Indian  children.*11 
49  St.  335 ; June  7,  1935;  C.  205 — An  Act  To  provide  funds  for 
cooperation  with  Harlem  School  District  Numbered  10. 
Blaine  Com  it  v*  Montana,  for  extension  of  public-school  build- 
ings and  equipment  to  he  available  for  Indian  children, 

49  Sr.  830:  Juno  11,  1985;  O.  210— An  Act  To  provide  funds  for 
cooperation  with  school  district  numbered  17=11,  Big  Horn 
County,  Montana,  for  extension  of  public-school  buildings, 
to  he  available  to  Indian  children.2* 

49  St.  330;  Jane  11.  1935;  0,  210— An  Act  To  provide  funds  for 
cooperation  with  the  school  board  at  Medicine  Lake,  Mon- 
tana, in  construction  of  a public  school  building  to  be  avail- 
able to  Indian  children  of  the  village  of  Medicine  Lake, 
Sheridan  County,  Montana.22 

40  St.  337;  June  13,  1935;  G,  210— An  Act  To  further  extend 
relief  to  wafer  users  on  United  States  reclamation  projects 
and  on  Indian  irrigation  projects.38 
49  St  330 : June  14,  1035;  C,  238— An  Act  Authorizing  the  ex- 
change of  the  lands  reserved  for  the  Seminole  Indians  in 
Florida  for  other  lands, 

40  St,  840;  June  14,  1935;  O,  239— An  Act  To  authorize  mi 
appropriation  to  carry  out  the  provisions  of  the  Act  of  May 
3,  1928  145  St,  4S4)  ,SI 

49  St.  376:  June  14,  1035:  C.  243— Joint  Resolution  Making  im- 
mediately available  the  appropriation  for  the  fiscal  year  1950 
for  the  construction,  repair,  and  maintenance  of  Indian- 
reservation  roads,  „ 

49  St.  378;  .Tune  15,  1985;  0,  260— An  Act  To  define  the  election 
procedure  under  the  Act  of  June  18,  1034,  and  for  other  pur- 
posed Sec,  1—25  U.  S.  C.  47Sa  ; Sec,  2-=25  XL  S.  G.  478 
(48  St,  938,  sec,  IS).  USGA  Historical  Note;  As  originally 
enacted  this  section  provided  that  the  election  should  be 
called  within  one  year  after  June  18,  1934.  The  amendment 
of  June  15,  1035,  extended  the  time  to  June  IS,  1936.  Act 
June  15,  1935,  s.  3,  49  St,  878,  provided  that  the  periods  of 
trust-  or  the  restrictions  on  alienation  of  Indian  lands 
should  be  extended  to  Dec,  Sl,  3936,  in  case  of  a vote  sign  hint 
the  application  of  sections  461  to  479.  See,  3 — See  above 
Historical  Note.  Sec,  4—25  U,  S.  C.  478b, 

49  St  888;  June  39,  1935;  C.  27n— An  Act  Authorizing  the  Tlingit 
and  Haida  Indians  of  Alaska  to  bring  suit  in  the  United 
States  Court  of  Claims,  and  conferring  jurisdiction  upon 
said  court  to  hear,  examine,  adjudicate,  and  enter  judgment 


Memo.  Sol.,  July  17,  1935. 


upon  any  and  all  claims  which  said  Indians  may  have,  or 
claim  to  haves  against  the  United  States,  and  for  other 
purposes,*" 

49  St.  393  ; Juno  20.  1935 ; C,  281— An  Act  To  reserve  eighty  acres 
on  the  public  domain  for  tho  use  and  benefit  of  the  Kanosh 
Band  of  Indians  in  the  State  of  Utah. 

49  St.  393;  June  20,  1935;  t\  282— An  Act  Transferring  certain 
rmt Iona  1-forest  lands  to  the  Zuni  Indian  Reservation,  New 
Mexico. 

49  St.  444;  July  2,  1935;  C.  358— An  Act  Providing  for  the  pay- 
ment of  $i 5 to  each  enrolled  Chippewa  Indian  of  tho  Red 
Lake  Band  of  Minnesota  from  the  timber  funds  standing  to 
their  credit  In  the  Treasury  of  the  United  States, 

49  St,  459;  July  S?  1933;  C.  374 — An  Act  Slaking  appropriations 
for  the  Legislative  Branch  of  the  Government  for  the  fiscal 
year  ending  June  30,  1936,  and  for  other  purposes. 

49  Sf.  496;  July  24,  1035;  C.  414— An  Act  To  amend  an  Act  en- 
titled “An  Act  setting  aside  Rice  Lake  and  contiguous  lands 
in  Minnesota  for  the  exclusive  use  and  benefit  of  the  Chip- 
pewa Indians  of  Minnesota”,  approved  Juno  28,  1926,  and 
for  other  purposes,” 

40  St,  571;  Aug,  32,  1035;  C,  508— An  Act  Making  appropriations 
to  supply  deficiencies  in  certain  appropriations  for  the  fiscal 
year  ending  June  30.  1935,  and  for  prior  fiscal  years,  to 
provide  supplemental  appropriations  for  tho  fiscal  years 
ending  June  80,  1935,  and  June  30,  1986,  and  for  other 
purposes,38  Sec.  2 — 25  U,  S,  O,  475a. 

49  St,  612;  Aug.  13*  1935;  C.  51S — An  Act  To  provide  funds  for 
acquisition  of  the  property  of  the  Haskell  Students  Activities 
Association  on  behalf  of  the  Indian  School  known  as  "Haskell 
Institute",  Lawrence,  Kansas."'1' 

49  St.  654;  Aug,  15,  1DB5;  C.  551— An  Act  Authorizing  a capital 
fund  for  the  Chippewa  Indian  Cooperative  Marketing 
Association,30 

49  St.  055 ; Aug.  15,  3935;  C,  553— Joint  Resolution  To  carry  out 
the  intention  of  Congress  with  reference  to  the  claims  of 
the  Crow  Tribe  of  Indians  of  Montana  and  any  band  thereof 
against  the  United  States,31 

49  St,  800 ; Aug,  26,  1985 ; C.  6S3  An  Act  To  authorize  an  ap- 
propriation to  pay  non-Indian  claimant?  whose  claims  have 
been  extinguished  under  the  Act  of  June  7,  1924,  but  who 
have  been  found  entitled  to  awards  under  said  Act  as  sup- 
plemented by  the  Act  of  May  31,  1933,33 

49  St  SOI ; Aug,  26,  1935 ; G.  686— An  Act  Conferring  jurisdiction 
upon  the  Court  of  Claims  to  hear  and  determine  claims  of 
certain  bands  or  tribes  of  Indians  residing  in  the  State 
of  Oregon.88 

49  St.  803;  Aug,  26,  1935;  C.  687— An  Act.  To  provide  for  control 
and  regulation  of  public-utility  holding  companies,  and  for 
other  purposes.9*  See.  208—10  U.  S.  C,  SiO;  Sec,  319—18 
U.  S.  C.  S25r;  Sec.  320—16  U.  S.  C,  791n. 

49  St.  887 ; Aug.  27*  1935 ; C,  745«An  Act  To  authorize  the  Sec- 
retary of  the  Interior  to  provide  by  agreement  with  Middle 
Rio  Grande  Conservancy  District,  a subdivision  of  the  State 
of  New  Mexico,  for  maintenance  and  operation  on  newly 
reclaimed  Pueblo  Indian  lands  In  the  Rio  Grande  Valley, 
New  Mexico,  reclaimed  under  previous  Act  of  Congress, 
niid  authorizing  an  annual  appropriation  to  pay  the  cost 
thereof  for  a period  of  not  io  exceed  5 years,33 

49  St  891 ; Aug.  27,  1935  ; C,  748— An  Act.  To  promote  the  de= 
velopment  of  Indian  arts  and  crafts  and  to  create  a board 
to  assist  therein,  and  for  other  purposes.80  Sec.  1 — 25  U.  S.  C. 
305 V See.  2 — 25  U.  S.  G.  305a ; Sec.  3—25  U.  B.  C-  805b ; Sec. 
4—25  U.  S.  C.  305c ; Sec.  5—25  U.  S,  C.  305 d ; Sec.  6—25 
XJ  S C 305e 

49  St  894  * Aug.  27,  1935;  C.  750— An  Act  Authorizing  distribu- 
tion of  funds  to  the  credit  of  the  Wyandotte  Indians, 
Oklahoma.3’ 


*An  44  St2T63  ^Oited;  U.  8.  v,  4,450,72  Acres.  27  F.  Supp.  107, 


336. 

76. 

a jsr.  40  st. 


rill  It 

12  St,  381 ; 43  St.  1250; 

48  St.  984, 

» Sg.  45  Iti  312,  A,  52  St.  778,  Cited:  Op.  Sol.,  M.  28108,  Mar.  18, 
19?“%,  42  St.  1488,  & 45  St,  1757;  50  St.  504;  52  St.  291.  Cited: 

M™?c/.Sis ’st'iisiT’  " 
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40  SI.  1013-  An^  fiO,  103d  : C.  827— An  Act  To  provide  funds  for 
«Miup4»riition  with  Cannon  Bn II  School  District,  Sioux  County, 
North  Diikotii,  for  extension  of  public-school  buildings  to 
be  Available  for  Indian  children.” 

49  St,  1014  * Aug,  30,  193-“*  U.  82S— An  Act  To  provide  funds  for 
cooperation  with  Fort  Yates  School  District,  Sioux  County. 
North  Dakota,  for  extension  of  public-school  buildings  to  he 
avail  a bio  for  Indian  children.5*' 

49  St.  1049:  Aug.  30,  193a ; C,  832— An  Act  Authorizing  the  Chip- 
pewa Indians  of  Wisconsin  to  submit  claims  to  the  Court 
of  Claims. 

49  §f.  1085:  Sept  3,  1935;  C.  830— An  Act  To  refer  the  claim  of 
the  Menominee  Tribe  of  Indians  to  the  Court  of  Claims 
wi lit  the  absolute  right  of  appeal  to  the  Supremo  Court  of 
the  United  States.40 

49  St.  1094;  Jan,  17,  1936;  C.  7— An  Act  To  reserve  certain 
public-domain  lands  in  Nevada  and  Oregon  as  a grazing 
reserve  for  Indians  of  Fort  McDermitt,  Nevada, 

49  St  HOG;  Feb.  11,  1930;  C.  44— An  Act  To  reimpose  mid  ex- 
tend the  trust  period  on  lands  reserved  for  the  Pa  la  Band 
of  Mission  Indians,  California.41 

49  St  1309;  Feb.  11,  1980;  O.  49— An  Act  Making  appropriations 
to  provide  urgent  supplemental  appropriations  for  the  fiscal 
year  ending  June  80,  1936,  to  supply  deficiencies  in  certain 
appropriations  for  the  fiscal  year  ending  June  30,  3086,  and 
for  prior  fiscal  years,  and  for  other  purposes.42 

49  St  1130;  Feb.  11,  1930;  G.  50— An  Act  To  provide  for  the 
leasing  of  restricted  Indian  lands  of  Indians  of  the  Five 
Civilized  Tribes  in  Oklahoma.43  25  U.  S.  C.  393a. 

49  St.  1160;  Mar,  12,  1936;  C.  138—An  Act  To  amend  section 
3 of  the  Act  approved  May  10,  1928,  entitled  “An  Act  to 
extend  the  period  of  restriction  in  lands  of  certain  members 
of  the  Five  Civilized  Tribes,  and  for  other  purposes”, 
as  amended  February  14,  3 931. 44 

49  St.  1167 ; Mar,  19,  1936 ; G,  156^*An  Act  Making  appropriations 
for  the  Executive  Office  and  sundry  independent  executive 
bureaus,  boards,  commissions,  and  offices,  for  the  fiscal  year 
ending  June  30,  1037,  and  for  other  purposes. 

49  St.  1206 ; Apr,  14,  1936 ; C.  215— An  Act  To  create  a com- 
mission and  to  extend  further  relief  to  water  users  on 
United  States  reclamation  projects  and  on  Indian  irrigation 
projects,45 

49  St.  1214  ; Apr.  17,  1930 : O,  233 — An  Act  Making  appropriations 
for  the  Legislative  Branch  of  the  Government  for  the  fiscal 
year  ending  June  30,  1937,  and  for  other  purposes. 

49  Sf.  1235 ; Apr.  20,  1936;  C.  230=-An  Act  Granting  a leave  of 
absence  to  settlers  of  homestead  lands  during  Mie  year 
3936.  43  U.  & C5  237e. 

49  St,  1250;  May  1,  1936;  O.  254 — An  Act.  To  extend  certain  pro- 
visions of  the  Act  approved  Juno  IS,  1934,  commonly  known 
as  the  Whoeler-Hnward  Act  (Public  Law  Numbered  383. 
73d  Congress,  48  St.  984 )»  to  the  Territory  of  Alaska,  to 
provide  for  the  designation  of  Indian  reservations  in  Alaska, 
and  for  other  purposes/*  Sec.  1—48  U,  S.  G.  362  ; See.  2— 4S 
U.  S.  O,  35Sa. 

49  St,  1266;  May  6.  3936;  C,  340^Jnlnt  Resolution  To  amend 
Public  Act  Numbered  435.  72d  Congress.47  25  TJ.  S.  C.  407a. 

49  St  1272:  May  10,  1036;  C.  390— An  Act  For  the  relief  of  the 
Confederated  Bauds  of  Ute  Indians  located  in  Utah,  Colo- 
rado, and  New  Mexico.4® 

49  St.  1272;  May  35,  1936:  C.  391— An  Act  To  amend  an  Act 
entitled  “An  Act  authorizing  the  Chippewa  Indians  of 
Minnesota  to  submit  claims  to  the  Court  of  Claims”,  ap- 
proved May  14,  1926  (44  St.  555.) 4(1 

49  St,  1273;  May  15,  1930;  C,  392 — An  Act  To  provide  funds  for 
cooperation  with  Wellpinit  School  District  Numbered  49, 
Stevens  County,  Washington,  for  the  construction  of  a 
public-school  building  to  bo  available  for  Indian  children 
of  the  Spokane  Reservation.” 


49  St.  1274;  May  15,  1936;  G 394— An  Act  To  provide  funds  for 
cooperation  with  the  public-school  district  at  Hays,  Montana, 
for  construction  anti  improvement  of  public-school  buildings 
to  be  available  for  Indian  children. 

49  St,  1276;  May  15,  1036;  O,  398 — An  Act  To  amend  an  Act 
entitled  “An  Act  authorizing  certain  tribes  of  Indians  to 
submit  claims  to  the  Court  of  Claims,  and  for  other  pur- 
poses”, approved  May  26,  1920/* 

40  St.  1278  ; May  15, 1936;  0.  404— An  Act  Making  appropriations 
for  the  military  and  nomnilitory  activities  of  tlie  War  De- 
partment for  the  fiscal  year  ending  June  30,  1937,  and  for 
other  purposes,53 

49  St,  3369 ; May  15*  1936 ; C,  465*— An  Act  Jinking  appropriations 
for  the  Departments  of  State  and  Justice  and  for  the 
Judiciary,  and  for  the  Departments  of  Commerce  and  Labor, 
for  the  fiscal  year  ending  June  36,  1937,  and  for  other 
purposes/® 

49  St.  1421 ; June  4,  1936  * O,  489— An  Act  Making  appropriations 
for  the  Department  of  Agriculture  and  for  the  Farm  Credit 
Administration  for  the  fiscal  year  ending  June  30,  1037, 
and  for  other  purposes,** 

49  St.  1458;  June  4,  1986;  C.  490— An  Act  To  amend  an  Act 
entitled  ‘An  Act  authorizing  the  Secretary  of  the  Interior 
to  arrange  with  States  or  Territories  for  the  education, 
medical  attention,  relief  of  distress,  and  social  welfare  of 
Indians,  and  for  other  purposes.”  *r'  See.  3—25  U.  S.  C,  452 
(48  Sf.  506,  s,  1)  See.  2—25  U,  S,  C.  453  (48  St.  596,  a.  2) 
Sec.  3—25  U.  8.  C,  451  (48  St  090,  s.  3)  See.  4—25  TJ.  S.  G 
455  (48  St.  596,  s.  4). 

49  St.  1459;  June  4,  1936;  C.  401— An  Act  To  amend  the  last 
paragraph,  as  amended,  of  the  Act  entitled  “An  Act  to 
refer  the  claims  of  the  Delaware  Indians  to  the  Court  of 
Claims,  with  the  right  of  appeal  to  the  Supreme  Court  o£ 
the  United  States”,  approved  February  7,  1925,50 

49  St.  1459;  June  4,  1936 ; C,  492 — An  Act  To  authorize  an  appro- 
priation to  pay  non-Indian  claimants  whose  claims  have 
been  extinguished  under  the  Act  of  June  7,  1924,  but  who 
have  been  found  entitled  to  awards  under  said  Act  as 
supplemented  by  the  Act  of  May  31,  1933,^ 

40  St.  1513 ; June  15,  1936 ; C,  549 — An  Act  Limiting  the  opera= 
tion  of  sections  169  and  113  of  the  Criminal  Code  and  sec- 
tion 390  of  the  Revised  Statutes  of  the  United  States  with 
respect  to  counsel  in  certain  cases,63 

49  St.  1519;  June  16,  1936;  C.  582— An  Act  To  amend  the  Fed- 
eral Aid  Highway  Act,  .approved  July  31,  1916,  as  amended 
and  supplemented,  and  for  other  purposes,-6  See.  6 — 25 
U.  S.  O.  318b. 

40  St.  1528;  June  19,  1036;  C,  593 — An  Act  To  consolidate  the 
Indian  pueblos  of  Jemoz  and  Pecos,  New  Mexico. 

49  St.  1542;  June  20,  1936;  C.  022— An  Act  To  relieve  restricted 
Indians  whose  lands  have  been  taxed  or  have  been  lost  by 
failure  to  pay  taxes,  and  for  other  purposes.63  Sec.  2 — 
25  U.  S.  C.  412a.w 

49  St,  1543;  June  20,  1036;  C.  624— An  Act  To  provide  for  the 
disposition  of  tribal  funds  now  on  deposit,  or  later  placed 
to  the  credit  of  the  Crow  Tribe  of  Indians,  Montana,  and 
for  other  purposes.*1 

49  St.  1544;  June  20,  1936;  C.  627 — An  Act  To  reserve  certain 
public-domain  lands  in  Now  Mexico  as  an  addition  M the 
school  reserve  of  the  Jicnrilia  Indian  Reservation. 

49  St.  1508;  June  20,  1936;  G.  649— Joint  Resolution  Authorizing 
distribution  to  the  Indians  of  the  Black  feet  Indian  Reser- 
vation, Montana,  of  the  judgment  rendered  by  the  Court  of 
Claims  in  their  favor,63 

49  St.  1569;  June  20,  1936;  G.  650— Joint  Resolution  Authorizing 
distribution  to  the  Gros  Ventre  Indians  of  the  Fort  Belk* 


. 10  St.  1064;  21  St.  70  ; 22  St,  30  ; 26  St.  146  ; 35  St. 

St.  3164.  A.  52  St.  208. 

26  St,  7TL2 ; 30  St.  976. 

~SoL(  Aug.  7,  1036,  Jan.  13,  1937,  May  14,  1938;  Glenn, 


45  St.  406.  S.  49  St.  2386, 


6 St.  n 08,  * 

42XS!t  3i!‘;  26 ' St 0 11 01  ; 48  St.  984.  £T.  52 

...  29147,  May  6.  1937;  Memo.  SoL,  Sept.  14. 

48  St.  831.  Bg . 47  St.  1568. 

, 21  St.  199.  8.  50  St.  064.  CiteiU  Bucker,  104  Fed.  236 

■14  St.  555. 

50  St.  564. 


St.  291.  Cited:  Op. 
1937;  56  I,  D.  110. 


Mnyif,  Igaljt 


43 


*Ag.  48  St.  596. 

‘ * 44  St.  1358, 


, Cited:  11  L»,  D,  Memo.  497  ; 
. V,  Klamnth,  804  U.  S.  119. 

>;  46  St.  1111. 


12  Li.  U.  Memo.  703, 


43  St,  812,  Cited ; Delaware,  81  C.  Clfi.  535, 
“ 564. 


gs  43  St.  100,  639.  S.  50  St.  564 
_ ff.  37  St,  202,  gee.  5 I SB  BL  1107, 

63  &9-  46  St.  750.  S'.  50  St.  564  ; 52  St.  291,  710. 

®A,  50  St,  188.  S.  50  St.  564;  52  St,  291,  Cited:  38  On.  A.  G.  577; 
Memo,  Sol.,  .Tan,  16,  1937;  Letter  from  At ty.  Gen.  to  Sne’y  of  Xnt„ 
Fob,  13,  1037 : Memo,  SoL,  Nov.  29,  1937 ; Memo.  Sol  Off.,  Apr.  14 
1938  * IT,  S.  y.  Rd,  of  Conuu’fs,  26  F.  Supp.  270, 

«A.  50  St.  388. 

" " 41  St.  754, 

43  St.  21. 
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nap  Reservation,  Montana,  of  the  judgment  rendered  by  the 

Court  of  Claims  in  tlieir  favor.'" 

4U  St.' 1507:  June  22,  1030;  C.  OS0— An  Act  Making  appropria- 
tions to  supply  deficiencies  in  certain  appropriations  for  the 
fiscal  year  ending  June  30,  1930.  and  prior  fiscal  years,  to 
provide  supplemental  appropriations  for  'he  fiscal  years 
ending  June  30,  1930,  and  June  30,  193 1,  and  for  otlici 

49  St.”  1757?' '.Tune  22,  1930;  C.  001—  An  Act  Making  appropria- 
tions for  11m  Department  of  tlic  Interior  for  tlie^ fiscal  yean 
ending  Juno  30,  1937,  and  for  other  purposes.  *ee.  R~ 
Of.  TJ  g.  C.  387  (45  St.  210,  s.  l:  1»<3.  S.  1;  40  St- 290,  s.  1 
1126.  s,  1;  47  St,  100,  S.  lj  S29,  s.  1;  48  St,  3<0,  s.  1;  49 

49  St.*" ISOS'** Juno  22,  1930;  C.  002— An  Act  To  authorize  the 
Secret  ary  of  1 lie  Interior  to  investigate  and  adjust  irrigo- 
tion  charges  on  irrigation  lauds  within  projects  on  Indum 
reservations,  and  for  other  purposes.  Sec.  1— 2g  U.  B. 

ISO  Sec.  2—25  U.  8.  C,  389a.  See.  3—25  U,  h.  C.  3&0b. 
ji,,',.'  4 25  U.  8,  C-  389c.  Sec.  0 — -25  TJ.  S.  C,  389d.  Sec.  6 

49  £ YsOo';Gjiiaee22.  1930;  C.  098— An  Act  To  authorize  the 
Secretary  of  the  Intcrinr  to  reserve  certain  lands  on  the 
puhUe  domain  in  Nevada  for  addition  to  the  Walker  River 

49  St."  1820 ; *Jtnm 'i^'lOSO ; C.  714— Joint  Resolution  to  carry  out 
I he  intention  of  Congress  with  reference  to  the  claims  of 
the  Chippewa  Indians  of  Minnesota  against  the  United 

49  St*  1928;  June  25,  1930;  C.  814— An  Act  To  modify  section 
20  of  the  Permanent  Appropriations  Repeal  Act,  1934,  ndh 
reference  to  individual  Indian  money.  31  U,  S.  U i_as 

49  St.°is!67 ; .Tune  20,  1930;  C.  &31— An  Aet  To  promote  the  gen- 
oral  welfare  of  tho  Indians  of  the  State  of  Oklahoma,  and 
for  other  purposes.70  See,  1— 25  U.S.  O.  501.  Also  see 
It.  8,  O.  598.  See.  2—25  U,  fc  O.  502.  Also  see  25  U.  S.  C. 
508.  Sec.  3—25  U.  S.  C.  503.  Also  see  25  U.  S.  C.  508. 
Sc,..  4 — 25  TJ,  S.  C.  504.  Also  see  25  U.  B,  C.  508.  Sec,  5 
25  TJ  S C 505.  Also  see  25  TJ,  R.  C.  oOS,  Sec  G -5 
tJ  S O.  Boo.  Also  see  25  TJ.  S.  C.  MS.  Sec.  <—25  IT  S.  C. 
507.  Also  see  25  tJ.  S.  C.  508.  Sec.S— 25  U.  S.  C.  508. 
q— USO.  n0f>.  Al,«o  see  25  U.  S,  C.  508. 

49  St.  1984:  June  26/  1936 : G.  SSWoint  Resolution  To  define 
the  term  of  certain  contracts  with  Indian  tribes,  feec.  x 
or.  it  e n.  81  n * See.  2—25  U,  S,  C,  81b, 

49  StT  2051 ; Apr.  11, MS5 : C,  05— An  Act  For  the  relief  of  Charles 

49  Sh2^f°ApE  11,  1935;  C.  67— An  Act  For  the  relief  of  O.  B. 
Dickinson, 

40  St.  2064;  May  15,  1935;  G.  126— An  Act  For  the  relief  of  the 
rightful  heir  of  Joseph  Cay  ton, 

49  St.  2064;  May  15,  1935;  C.  127—An  Aet  For  the  relief  of 
Charles  L>.  Graves, 

40  St  2078;  June  14,  1935;  C.  251— An  Act  For  the  relief  of 
certain  Indians  of  the  Flathead  Reservation  killed  or  in- 
jurecl  en  route  to  dedication  ceremonies  of  the  Going-to=the- 
Sun  Highway,  Glacier  National  Park. 

49  St.  2033 ; June  17,  1935;  C.  273— An  Act  For  the  relief  of 
John  E,  Click. 


m 4i32akt2144«:  ff%  WiA°  st‘  2S46‘ 

S.  40  %t.  1757  ; SO  St.  I4.4'  4GCI(,f  •'  286  ' yil  St  014.  729:  12 

jg£  MA  iil4.3Sclf&em2:  WiuW8\ JBfr.  8,  1987. 

i L5  44StSt570D6:  1 CTteJ^'rhippcwi : S^V  S,"479;  Chippewa.  SOT 
U 8,  1 1 Chippewa.  301  U,  8,  358- 

'o.™#  S2i"  iD  2:  IS  St  35A^503-Bee,  9. 


49  St,  2093 ; Juue  25,  1935;  C.  314— An  Act  For  the  relief  of  John 

19  StV‘21off'jiily  19,  1930;  C.  397— An  Act  For  the  relief  of 

49  St.  2106;  July  19,  1935;  C.  399— An  Aet  For  the  relief  of 

49  Sh  AngftlToBB ; C.  4S0— An  Act  For  the  relief  of  Thomas 

49  St.  2149;  Aug.  19,  1935;  C.  572— An  Act  Authorizing  and  dr- 
recti ng  the  Secretary  of  the  Interior  to  cancel  patent  in  iee 
issued  to  Victoria  Arconge.  __  „ . , M 

49  St.  2154 ; Aug.  20,  1035 ; G;  586 — An  Act  For  the  relief  of  Oliver 

B Huston,  Anne  Huston,  Jane  Huston,  and  Harriet  Huston. 
49  St.  2155 ; Aug.  20,  1935 ; G.  5S9— An  Act  For  the  relief  of  Elliott 
H.  Tasso  and  Emma  Tasso.  ..  . - 

49  St.  2161;  Aug.  26,  1935;  C,  735— An  Act  For  the  relief  of  cer- 
tain Indians  on  tile  Clioyenne  River  Reservation, 

49  St.  2105;  Aug.  27,  1935;  C.  785— An  Act  For  the  relief  of 

49  St,  2197;*  Alig.  27,  1935;  C.  790— An  Act  For  the  relief  of 

Doctor  Ernest  B.  Dunlap. 

49  St.  2210;  Jan.  20,  1936;  C.  16— An  Aet  For  the  relief  of  Con- 

49  St!  2222;  Feb”' 14,  1936  ; C.  71— An  Act  For  the  relief  of  Dyuu 
Brothers’  Benevolent  Hospital.  , , 

49  St.  2222 ; Feb.  14,  1986;  C.  72— All  Act  For  the  relief  of 
E.  E,  Sullivan,  * 

49  Si,  2228;  Feb,  14,  1936;  G,  73— An  Act  For  the  relief  of 

49  10,  1936;  C.  201— An  Act  For  the  relief  of 

Mrs.  Earl  H.  Smith,”  _ „ . - .. 

49  St.  2240;  Apr.  10,  1936;  C.  202— An  Aet  For  the  relief  of  the 
Ward  Funeral  Home.  . . - 

49  St.  2246;  Apr.  10,  1936;  C.  204— An  Act  For  tlie  relief  of 
David  Duquaine,  Junior. 

49  St,  2247 ; Apr.  10,  1936 ; C,  205 — An  Act  For  the  relief  of 
Thomas  F Gardiner.  , . „ 

49  St.  2263 ; May  4,  1936 ; C.  2S7— An  Act  For  the  relief  of  Edith 

49  St."  2296  ■ May  15,  1936 ; C.  415-  An  Act  For  the  relief  of 

49  S^SllfjwneJis,  1936;  C,  564— An  Act  For  the  relief  of 

49  St,  2319;  June  15,  1036;  C.  569 — An  Act  For  the  relief  of 

Grant  Anderson.  _ ._  „ , » 

49  St.  2825;  June  19,  1936;  C,  614r— An  Act  For  the  relief  of 
Juanita  Filmore,  a minor.  . . - - 

49  St  2326  ; June  19,  1936;  C.  616— An  Act  For  the  relief  of 

49  S?° 2342 ^ June  Sj  1936 C.  716— An  Act  For  the  relief  of 

49  St°SlS;'j‘unen22,  1936;  O.  717— An  Aet  Validating  certain 
applications  for  and  entries  of  public  lands,  and  for  other 

49  StU23te-SJune  29,  1936;  O.  871— An  Act  Validating  certain 
conveyances  by  Klckapoo  Indians  of  Oklahoma  mode  prior 
to  February  17,  1938,  providing  for  actions  in  partition  to 

49  St 'a‘1801;  Feb,S25, 1936 ; Concurrent  Res.  Five  Civilized  Tribes 

49  3,  1936;  Ooneurrent  Res.  Five  Civilized  Tribes 

of  Indians.70 

50  STAT. 


Tec.  nrS  18  St.  36  '450  sec/o: 
c»cdf'74tll  Corn..  2nd  sessi4  Hearings,  H.  Comm,  on  Ind.  S.  -- 

Res,  177 ; Memo.  SSol.,  Aug,  8,  1938. 


-n  eh  no-  a nr  17  1837*  C.  108— An  Act  To  amend  the  last  two 
U°  ^r^fsectiof 2*  Act  of  Congress  approved  March  B, 

1921  (41  St.  1225-1248)  ,7T  , 

50  St  69;  Apr.  17,  1987  ‘ G.  Ill— An  Act  To  authorize  the  acqui- 
sition  of  640  acres  of  land  for  the  use  and  benefit  of  the 
Santa  Rosa  Band  of  Mission  Indians,  State  of  California. 
50  St  70;  Apr.  20,  1937;  C.  114— An  Act  To  authorize  the  Secre- 
tary of  the  Interior  to  exchange  certain  lands  and  water 
rights  in  Inyo  and  Mono  Counties,  California,  with  the  city 
of  Eos  Angeles,  and  for  other  purposes.71' 


46  St.  1070. 

™ ST  49  St.  1597- 
« s ig,  39  St.  582 
Wj Bg.  49  St.  1160. 

Sg,  49  St.  1160, 

^Ag,  41  St.  1225, 

« Sol..  M.  29232.  June  2,  1937, 


o 
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50  St.  72-50  3k  900 


50  St.  72 ; Apr.  22,  1037 ; C,  123— An  Act  To  reserve  certain  public 
domain  in  California  for  the  benefit  of  the  Capitun  Grande 
Band  of  Mission  Indians.*0 

50  St.  109;  May  IS,  1037 ; O.  ^3 — An  Act  Making  appropriations 
for  the  Legislative  Branch  of  the  Government  for  the  fiscal 
year  ending  June  30,  1938,  and  for  other  purposes,81 
50  St.  3S3;  May  19,  1937;  G.  227 — An  Act  Amending  section  2 
of  Public  Law  Numbered  716  of  the  Seventy-fourth  Con- 
gress, being  an  Act  entitled  “An  Act  to  relieve  restricted 
Indians  whose  lands  have  been  taxed  or  have  been  lost  by 
failure  to  pay  taxes,  and  for  other  purposes.*'  ^ 25  U.  3.  C, 
412a  (49  St  1542,  sec.  2). 

50  St  210;  May  27,  1937 ; O-  270— An  Act  to  reimpose  a trust  on 
certain  lands  allotted  on  the  Yakima  Indian  Reservation/3 
50  St.  213;  May  28.  1937 : G.  277 — An  Act  Making  appropriations 
to  supply  deficiencies  in  certain  appropriations  for  the  fiscal 
year  ending  June  80,  1937,  and  prior  fiscal  years  to  provide 
supplemental  appropriations  for  the  fiscal  years  ending  June 
30.  1937,  and  June  30,  1938,  and  for  other  purposes/* 

HO  St  280  ; May  28,  1937 ; G.  280 — An  Act  to  reserve  certain  lands 
in  the  State  of  Utah  for  the  Kanosh  Band  of  Paiute  Indians. 
50  St  289 ; May  28,  1937 ; O.  281— An  Act  To  reserve  certain  lands 
in  the  State  of  Utah  for  the  Shivwltz  Band  of  Paiute 
Indians, 

50  St  241;  May  28,  1937;  C.  2S3 — An  Act  To  reserve  certain 
lands  in  the  State  of  Utah  for  the  Kooslmrezn  Band  of 
Paiute  Indians. 

50  St.  201 ; June  10,  1937 ; O,  359 — An  Act  Making  appropriations 
for  the  Departments  of  State  and  Justice  and  for  the  judi- 
ciary, and  for  the  Departments  of  Commerce  and  Labor, 
for  the  fiscal  year  ending  June  30,  1938,  and  for  oilier 
purposes/5 

00  St  319;  June  2S,  1037 ; C,  3S3 — An  Act  To  establish  a Civilian 
Conservation  Corps,  and  for  other  purposes.  Sec.  1—16 
U.  S.  C.  584 ; Sec,  7—10  U.  S,  G.  5S4f ; Sec.  8—16  U.  8.  G. 
OS 4g;  Sec.  9—16  U,  S,  G.  5841i;  See,  17—16  U.  S.  C.  081p : 
See,  18 — 16  U.  S.  O.  584 q. 

50  St,  329;  June  28,  1937 ; O.  396— An  Act  Making  appropriations 
for  the  Executive  Office  and  sundry  independent  executive 
bureaus,  boards,  commissions,  and  offices,  for  tbe  fiscal  year 
ending  June  30,  1938,  and  for  other  purposes, 

50  St  395;  June  29,  1937;  C.  404- — An  Act  Making  appropriations 
for  the  Department  of  Agriculture  and  for  the  Farm  Credit 
Administration  for  the  fiscal  year  ending  June  30,  1938.  and 
for  other  purposes/3 

50  St  441 ; June  29,  1937  ; C,  406— An  Act  To  authorize  an  appro- 
priation to  carry  out  the  provisions  of  tlie  Act  of  May  3, 
1928  (45  St.  484),  and  for  other  purposes/1 
50  St,  442  - July  1,  1937 ; G.  423— An  Act  Making  appropriations 
for  the  Military  Establishment  for  the  fiscal  year  ending 
June  30,  1938,  and  for  other  purposes, 

00  St.  4SS ; July  9,  1937 ; G.  473 — Joint  Resolution  Providing  for 
the  participation  of  the  United  States  in  the  world's  fair 
to  be  held  by  the  San  Francisco  Bay  Exposition,  Incorpo- 
rated. in  the  city  of  San  Francisco  during  tlie  year  1939. 
and  for  other  purposes. 

50  St,  536 ; July  28,  1937 ; G.  527 — An  Act  To  extend  the  hound- 
aides  of  the  Fapago  Indian  Reservation  in  Arizona.”  Sec.  1— 
25  IT.  S,  C.  463a.  Sec.  2—25  U.  S.  C.  463b.  Sec.  3—25 
U.  S.  0,  463c, 

50  St.  537 ; July  28,  1937 ; G.  520 — An  Act  Providing  for  the  sale 
of  the  two  dormitory  properties  belonging  to  the  Chickasaw 
Nation  or  Tribe  of  Indians,  In  the  vicinity  of  the  Murray 
State  School  of  Agriculture  at  Tishomingo,  Oklahoma, 

50  St  5G4;  Aug.  9,  1937;  G.  570— An  Act  Making  appropriations 
for  the  Department  of  the  Interior  for  the  fiscal  year  ending 
June  30,  1938,  and  for  other  purposes/9  Sec  1,  p.  577 — 25 
U.  S,  C.  387, 


50  St.  650;  Aug.  10,  1937;  O,  651— An  Act  To  authorize  tlie  Five 
Civilized  Tribes,  in  suits  heretofore  filed  under  their  orig- 
inal Jurisdictional  Acts,  to  present  claims  to  Uu?  United 
States  Court  of  Claims  by  a mended  petitions  to  conform 
to  the  evidence;  and  to  authorize  said  court  to  adjudicate 
such  chums  upon  their  merits  as  though  filed  within  the 
time  limitation  fixed  in  said  original  Jurisdictional  Acts,80 
50  St.  699;  Aug.  19.  1037;  O.  701— Ail  Act  To  authorize  tlie  «<x- 
chnnge  of  certain  lands  within  the  Great  Smoky  Mountains 
National  Park  for  lands  within  the  Cherokee  Indian  Res- 
ervatiom  North  Carolina,  and  for  other  purposes/1 02 
50  St  TOO;  Aug,  19f  1937;  C,  702 — An  Act  To" authorize  the  nt-qub 
sition  by  the  United  States  of  certain  triha II v owned  lands 
of  the  Indians  of  the  Shoshone  or  Wind  River  Indian  Reser- 
vation, Wyoming,  for  the  Wind  River  irrigation  project. 

50  St.  737 ; Aug.  21,  1937;  C.  725— An  Act  To  create  n commission 
and  to  c*xtend  further  relief  to  water  users  on  United  States 
reclamation  projects  and  on  Indian  irrigation  prnieefs/5 
50  St  755;  Aug.  25,  1937;  C,  757 — An  Act.  Making  appropriations 
to  supply  deficiencies  in  certain  appropriations  for  the  fiscal 
year  ending  June  30,  1037,  and  for  prior  fiscal  years,  to  pro- 
vide supplemental  appropriations  for  the  fiscal  year  ending 
June  30,  1938.  find  for  other  purposes.*3 
50  St.  786;  Aug.  25,  1937;  0.  759 — An  Act  Granting  pensions  and 
Increases  of  pension*;  to  certain  soldiers  who  served  in  tbe 
Indian  Wars  from  1S17  to  1898,  and  for  other  purposes81 
Sees.  1 and  2—38  U.  S.  C,  381-1.  ’ 

50  St.  805 ; Aug.  2n,  1937 ; O,  770— An  Act  Limiting  the  operation 
of  sections  109  nml  113  of  the  Criminal  Code  and  section 
190  of  the  Revised  Statutes  of  the  United  States  with  respect 
to  counsel  hi  certain  eases/8 

50  St.  S06 ; Aug,  25,  1937 ; O.  772-~An  Act  Providing  for  the 
manner  of  payment  of  tuxes  on  gross  production  of  minerals 
Including  gas  and  oil,  in  Oklahoma.  25  U.  3.  G.  m 0. 

50  St.  810;  Aug.  25,  1937;  C.  778— An  Act:  To  authorize  the  reser- 
vation of  minerals  in  future  sales  of  lands  of  the  Choctaw- 
Chickasaw  Indians  in  Oklahoma.  25  TJ.  S,  0,  414, 

50  St,  Sll ; Aug.  25f  1037 ; C.  770^— Ail  Act  To  authorize  the  Secre- 
tary of  the  Interior  to  lease  or  sell  certain  lands  of  the 
Agua  Ca Rente  or  Palm  Springs  Reservation,  California,  for 
public  ail  port  use,  and  for  other  purposes. 
u0  Sfc.  844;  Aug.  26,  1937;  C,  832 — An  Act  Authorizing  the  con- 
struction, repair,  and  preservation  of  certain  public  works 
on  rivers  and  harbors,  and  for  other  purposes/" 

50  St.  862;  Aug,  28,  1937 ; G.  866=An  Act  To  amend  section  3 
of  the  Act  of  June  38,  1934  (48  St,  984-988),  relating  to 
Indian  Lands  in  Arizona.07  25  U,  S.  C.  463  (48  St.  984). 

50  SL  S04  ; Aug.  28,  1937 : G.  868— Ail  Act  To  authorize  the  Secre- 
tary of  the  Interior  to  relinquish  in  favor  of  the  B1  nek  fee  r 
Tribe  of  tlie  Blaekfoet  Indian  Reservation,  Montana,  the 
interest  in  certain  land  acquired  by  the  United  States  under 
the  Federal  Reclamation  Laws, 

50  St,  872 ; Aug,  28,  1937 ; Q,  S74^=-An  Act  Authorizing  the  es- 
tablishment of  a revolving  loan  fund  for  the  Klurnath  In- 
dians, Oregon,  and  for  other  purposes-  Sec.  1 — 25  U,  S.  G 
530,  See,  2—25  U.  S.  0,  531,  See,  3 — 25  IT.  S.  O 532" 
See,  4—25  TJ,  S.  C.  533.  See,  5—25  U.  g.  G.  034,  See.  0— 
25  U S G 535 

00  St.  873  ; Ang.  2S,  1937 ; C.  875- — An  Act  Making  further  pro- 
vision with  respect  to  the  funds  of  the  Metlakalitla  Indians 
of  Alaska/8 

50  St.  884 ; Aug,  31, 1987 ; G,  890 — An  Act  Relating  to  certain  lands 
within  the  boundaries  of  the  Crow  Reservation,  Montana." 
50  St  900;  Sept  1,  1937 ; C.  897* — An  Act  To  provide  subsistence 
for  the  Eskimos  and  other  natives  of  Alaska  by  establishing 
for  them  a permanent  and  self-sustaining  economy;  to  en- 
courage and  develop  native  activity  in  all  branches  of  the 
reindeer  industry ; and  for  other  purposes.1  See.  1— 48 


80  Sa,  47  St,  146. 

51  Cited:  Memo.  Sol.  Off..  Apr,  14,  1038, 

Feb  i>0  i939ta  lB42'  CiHd:  Memo.  Sol.,  Nov.  2D,  1937,  Feb,  14,  1939, 

*5  gff.'24  PStI  3S8  ; 34  St.  826, 

20  St  645 ; 895  ? 30  St.  273.  S.  52  gt,  1114, 

8G  Sff.  36  St.  326. 

43  St.  739;  46  St  805,  1111;  49  St.  1448,  1519.  8.  52  gt  1169. 

87  8g.  45  St.  484.  S.  50  St  755.  ■ 

„*A„31 ® 8t-  J,S8,kJfi  St  984.  3269  ; 49  St,  3976,  Cited:  Op.  Sol., 
M.  29560.  Dec.  28.  1937. 

4 St  442;  7 St.  46.  99.  212,  213.  236:  It  St.  614.  729;  32 
St  441,  sec.  Ij  25  St.  640,  895;  26  St.  794  j 27  St.  644  ; 34  St.  370  ; 35 
kt-BtS,  444,  J83 ; 36  St.  273:  38  St,  604.  742;  41  St.  145,  433.  437. 
1863:  43  St.  189..  680,  1101 ; 44  St,  560;  45  St  760;  46  St.  1053;  47 
St.  333.  141.8;  48  St  10S-  309-  27T-  981,  °64’  ns4^  9se*  1633, 

1227,  1228;  49  St.  183,  184,  213,  327,  833,  336.  584,  891,  3040,  1272, 


1459,  1521,  1542,  1764.  1765.  1767.  1772,  1773.  1775,  1777.  1778 
/-J?2  -ta  291 , 3.114.  Cited:  Memo.  Iml.  Off.,  Mail 
13,  1035;  Memo.  Sol,.  May  12,  19,16.  Oct.  8,  1917 

jn?/17'  43  Bt‘  2T*  133’  I39'  mT*  45  ^8,  1220;  44  St  568:  40  St. 

Sg.  39  St,  035.  Cited:  Op.  Sol.,  M,  299G1.  Oct  4.  10SS. 

02 Rpg . 49  St.  1266. 

B38p-  24  St  157;  40  St,  1309;  41  St.  617*  48  St.  1021;  49  St,  181* 
1764;  50  St  69,  441.  ” * f 

M 8g.  27  St.  281,  679;  39  St.  1190;  44  St  1363. 

17  St  212  ; 81  St  844:  35  St.  1107. 

™Sg.  49  gt  115,  1028,  1622. 
w Ag.  48  St.  984.  So.  46  St  1202. 
n8ff.  26  St,  1095-  36  St.  1101  ; 48  St.  1224. 

29  St.  606, 

3&  §2  St  291,  1114, 
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U,  8,  G 250.  Bee.  2—48  U.  S.  G.  250a.  Sec,  3 — 48  U-  ft.  C. 
■tfOb.  Hue,  4-48  U.  S,  C,  250c,  Hue.  5— 18  U.  ft.  C.  25Ckl. 

Sec.  6— 48  U.  8.  C,  2f>CM.  Sec,  7—48  U.  S.  O.  2G0f.  Sec. 

8—4g  U.  S-  G.  250g,  Sec.  0-48  L\  S.  <'5.  2f>0h.  Sec.  10 — IS 
IT.  W."  C 250 i.  Sec*.  11 — 48  U,  ft.  C.  250J,  Sec,  12— 4S  U,  S.  C. 
250k.  Sec.  12—48  U.  ft.  C.  250-1.  Sec,  14 — 4S  U.  S.  G,  250m. 

Sec.  10—48  TJ.  S,  C.  250n.  Sec.  16—48  U.  S.  C.  250o.  Sec. 

17—48  I?,  S.  G.  25Up. 

50  St.  055 ; May  0, 1937 ; G,  174— An  Act  For  the  relief  of  Edmond 
G.  Warren,* 

52  8TAT, 


52  St-  SO  ; Feb.  24,  1038  ; C.  33— An  Act  Amending  Acts  fixing  the 
rate  of  payment  of  irrigation  construction  costs  on  the 
Wapato  Indian  irrigation  project,  Yakima,  Washington, 
and  for  other  purposes/1 

52  St.  85;  Mar,  5,  1038*  C.  42— An  Act  Making  appropriations  to 
supply  deficiencies  in  certain  appropriations  for  the  fiscal 
year  ending  June  30,  1938,  and  prior  fiscal  years,  to  provide 
'supplemental  appropriations  for  the  fiscal  year  ending  June 
30,  1938,  and  for  other  purposes/ 

52  St.  193 ; Apr,  4, 1938 ; C,  63— An  Act  To  authorize  the  Secretary 
of  the  Interior  to  grant  concessions  on  reservoir  sites  and 
other  lands  in  connection  with  Federal  Indian  irrigation 
projects  wholly  or  partly  Indian,  and  to  lease  the  lands  in^ 
such  reserves  for  agricultural,  grazing,  and  other  purposes/ 
52  St.  208 ; Apr.  8, 1038 ; C.  120— An  Act  To  amend  an  Act  entitled 
“An  Act  to  refer  the  claim  of  the  Menominee  Tribe  of  Indians 
to  the  Court  of  Claims  with  the  absolute  right  of  appeal  to 
to  the  Supreme  Court  of  the  United  States”,  approved  Sep- 
tember 3, 1935/  See  28  TJ,  S.  C,  A.  259  note, 

52  St.  218 ; Apr.  18,  1038 ; G 141 — An  Act  To  set  aside  certain 
lands  in  Oklahoma  for  the  Cheyenne  and  Arapahoe  Indians. 
52  St.  2i5;  Apr.  13,  1938;  O.  144— An  Act  To  provide  for  a 
fio wage  easement  on  certain  ceded  Chippewa  Indian  lands 
bordering  Lake  of  the  Woods,  Warroaii  River,  and  Rainy 
IUver,  Minnesota,  and  for  other  purposes/ 

52  St,  216 ; Apr.  13,  1933 ; G 145 — An  Act  For  the  benefit  of  the 
Goshute  and  other  Indians,  and  for  other  purposes/ 

52  St,  248;  Apr.  27, 1938 ; G-  ISQ—An  Act  Making  appropriations 
for  the  Department  of  State  and  Justice  and  for  the  Judi- 
ciary, and  for  the  Departments  of  Commerce  and  Labor,  for 
the  fiscal  venr  ending  June  30,  1939,  and  for  other  purposes/ 
52  St.  291 ; May  0,  1988 ; G,  187— An  Act  Making  appropriations 
for  the  Department  of  the  Interior  for  the  fiscal  year  ending 
June  30,  1930,  and  for  other  purposes/0  Sec,  1,  p.  303—25 
IL  8.  C.  303.  See,  1,  p,  304—25  U.  ft.  0.  387  (45  St.  210,  sec, 
1 ; 1578,  sec.  1 ; 46  St  290,  sec.  1 ; 1126,  sec,  1 ; 47  St.  100, 
see.  1 ; 829,  sec.  1 ; 48  St,  370,  sec.  1 ; 49  St  186,  sec,  1 ? 1769, 
sec.  1;  50  St.  577,  see,  1)“  See.  1,  p,  311—48  U.  S.  O.  50d. 
Sec,  1,  p.  312—25  TJ.  S.  O.  062/2  Sea  1,  p.  813—25  U.  S.  C. 
561/-  Sea  1,  p.  815— 25  U.  S.  C.  123b., 

52  St.  347 ; May  11,  1938  ; 0, 198— An  Act  To  regulate  the  leasing 
of  certain  Indian  lands  for  mining  purposes/4  Sec.  1—25 

U.  ft.  C.  396u.  Also  see  25  XL  S,  G.  S96a-896f.  Sec.  2—25 

U.  S.  G.  396b,  Also  see  25  U.  ft,  C,  461  et  seq.  Sec.  3—25 

U.  S,  G.  896c.  Sec.  4—25  U.  ft.  C.  396d.  Also  see  25  U,  S,  C. 

396a— 396f.  See.  5—25  U.  S,  O.  396e,  See  6—25  U,  S.  C. 
39Gf. 

52  St,  8S1 ; May  17, 1938 ; C.  236 — An  Act  Making  appropriations 
for  the  Legislative  Branch  of  the  Government  for  the  fiscal 
year  ending  June  30,  1939,  and  for  other  purposes, 

52  St.  410 ; May  23,  1938 ; G 259— An  Act  Making  appropriations 
for  the  Executive  Office  and  sundry  independent  executive 
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bureaus,  boards,  commissions,  and  offices,  for  the  fiscal  year 
ending  June  30,  1039,  and  for  other  purposes. 

52  St.  003 ; May  31,  1938;  C.  304— An  Act  To  authorize  the 
withdrawal  and  reservation  of  small  tracts  of  the  public 
domain  in  Alaska  for  schools,  hospitals,  and  other  purposes. 
48  U.  S.  C.  353a. 

52  St.  605;  June  1.  1938;  C.  310— An  Act  To  authorize  payments 
in  lieu  of  allotments  to  certain  Indians  of  the  Klamath 
Indian  Reservation  in  the  State  of  Oregon,  and  to  regulate 
Inheritance  of  restricted  property  within  the  Klamath  Res- 
ervation. Sec.  1—25  TJ.  ft.  C.  551 : Sea  2—25  TJ.  S.  C.  052 ; 
Sec-  3—25  TJ-  ft.  C.  553;  Sea  4—25  U,  ft.  G 554-  Sec,  5— 
25  U.  S.  C,  555  ; Sec.  6—25  U,  ft,  G 556. 

52  St.  633;  June  S,  1938;  C,  328— An  Act  To  amend  the  Federal 
Aid  Act,  approved  July  11,  1916,  ns  a mended  and  supple- 
mented, and  for  other  purposes/6 

52  St,  636 ; June  10,  1938 ; 0.  330— Joint  Resolution  To  authorize 
an  appropriation  to  aid  in  defraying  the  expenses  of  the 
observance  of  the  seventy-fifth  anniversary  of  the  Rattles  of 
Chiekamauga.  Georgia,  Lookout.  Mountain.  Tennessee,  and 
Missionary  Ridge,  Tennessee;  and  commemorate  the  one- 
hundredth  anniversary  of  the  removal  from  Tennessee  of 
the  Cherokee  Indians,  at  Chattanooga,  Tennessee,  and  at 
Chiekamauga,  Georgia,  from  September  IS  to  24,  1938,  inclu- 
sive ; and  for  other  purposes, 

52  St.  667;  June  11,  193S;  C,  348— An  Act  Making  appropriations 
for  the  fiscal  year  ending  June  86,  1939,  for  civil  functions 
administered  by  the  War  Department,  and  for  other  purposes. 

52  St.  (185;  June  15,  193S;  G 386— An  Act  To  provide  funds  for 
cooperation  with  School  District  Numbered  2,  Mason  County, 
State  of  Washington,  in  the  construction  of  a public-school 
building  to  he  available  to  both  white  and  Indian  children. 

52  St.  688;  June  15.  1938;  C,  300— An  Act  Authorizing  the  Sec- 
retary of  the  Treasury  to  transfer  on  the  books  of  the 
Treasury  Department  to  the  credit  of  the  Chippewa  Indians 
of  Minnesota  the  proceeds  of  a certain  judgment  erroneously 
deposited  in  the  Treasury  of  the  United  States  as  public 
money/6  . ... 

52  St.  696-  June  15,  1938;  a.  435 — An  Act  To  amend  section  2139 
of  the  Revised  Statutes,  as  amended/7  Bee,  1 — 25  U.  S.  C. 
24i‘  Bee.  2 and  3—  ftee  Historical  Note  25  U,  ft.  G A.  241. 

52  St.  GOT ; June  15,  1038;  G 436—  An  Act  To  divide  the  funds 
of  the’  Chippewa  Indians  of  Minnesota  between  the  Red 
Lake  Band  aim  the  remainder  of  the  Chippewa  Indians  of 
Minnesota,  organized  as  the  Minnesota  Chippewa  Tribe, 

52  St.  710;  June  16,  1938;  G 464 — An  Act  Making  appropriations 
for  the  Department  of  Agriculture  and  for  the  Farm  Credit 
Administration  for  the  fiscal  year  ending  June  30,  1939, 
and  for  other  purposes/0 

52  St.  752  - June  16,  193S ; 0,  406— An  Act  To  authorize  a survey 
of  the  old  Indian  trail  and  the  highway  known  ns  “Ogle- 
thorpe  Tran”  with  a view  of  constructing  a national  roadway 
on  this  route  to  be  known  as  “The  Oglethorpe  National  Trail 
and  Parkway.” 

52  St.  778;  June  20,  193S;  G 524— An  Act  To  purchase  certain 
private  lands  within  the  Shoshone  (Wind  River)  Indian 
Reservation. 

52  St.  778  ; June  20,  1938 : G 525— An  Act  To  authorize  an  appro- 
priation for  repayment  to  the  Middle  Rio  Grande  Conservancy 
District,  a subdivision  of  the  State  of  New  Mexico,  of  the 
share  of  the  said  district's  construction  and  operation  and 
maintenance  costs  applicable  to  certain  properties  owned  by 
the  United  States,  situate  in  Bernalillo  County,  New  Mexico, 
within  the  exterior  boundaries  of  the  district;  to  authorize 
the  Secretary  of  the  Interior  to  contract  with  said  district 
for  future  operation  and  maintenance  charges  against  said 
lands;  to  authorize  appropriation  for  extra  construction 
work  performed  by  said  district  for  the  special  benefit  of 
certain  Pueblo  Indian  lands  and  to  authorize  appropriation 
for  construction  expenditures  benefiting  certain  acquired 
lands  of  Pueblo  Indians  of  the  State  of  New  Mexico.30 

52  St.  809*  June  21,  1938;  O.  554— Joint  Resolution  Making  appro- 
priations for  work  relief,  relief,  and  otherwise  to  increase 
employment  by  providing  loans  and  grants  for  public  works 
project.** 


an  St.  355;  42  St.  212;  45  St.  750;  40  St.  805. 
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52  St.  1034-52  St.  1433 


m St.  1034 ; June  24,  1933;  O.  645— An  Act  Relating  to  the  tribal 
and  individual  affairs  of  the  Osage  Indians  of  Oklahoma.” 
52  St  3 037 ; Jirne  24,  1938;  C.  645— An  Act  To  authorize  the 
deposit  and  investment  of  Indian  funds/*  See.  1 — 25  U.  S.  C. 
162li ; Sec.  3-’-See  Historical  Note  25  U.  S.  C.  A.  102a.  25 

t'SCA  162a  Historical  Note;  Section  2 of  Act  of  June  2* 
1038,  cited  to  the  test  repealed  Act  of  May  25,  191S,  e.  86, 
see  28,  40  St.  591,  which  was  contained  in  former  see.  102 
of  this  title,  and  all  Inconsistent  acts. 

52  St.  1114;  June  25,  1038  ’ C.  081— An  Act  Making  appropri- 
ations to  supply  deficiencies  in  certain  appropriations  for 
the  fiscal  year  ending  June  80,  1933,  and  for  prior  fiscal 
years,  to  provide  supplemental  appropriations  for  the  fiscal 
years  ending  June  30,  1933,  and  June  30,  1930,  and  for  other 
purposes,34 

52  St  1109;  June  25,  168S;  C..  686 — An  Act  To  amend  the  Act 
of  Congress  entitled  ‘An  Act  to  establish  an  Alaska  Game 
Commission,  to  protect  gume  animals,  land  fur-bearing  ani- 
mals, and  birds  in  Alaska,  arid  for  other  purposes”,  ap- 
proved January  13,  1925,  as  amended,25  See.  1-48  U.  S.  O. 
206 ; See.  2—48  U.  S.  C-  207 ; Sec.  4— 4S  U,  S.  C.  193 ; See. 
6—48  U,  S.  C.  199, 

52  St,  1173;  June  25,  1938  O,  687— An  Act  To  provide  for  com 
veying  to  the  State  of  North  Dakota  certain  lands  within 
Burleigh  County  within  that  State  for  public  use- 
52  St.  1174;  June  25,  1038;  C.  689— An  Act  To  amend  an  Act 
approved  June  14,  1906  (34  St,  263)  entitled  ”An  Act  to 
prevent  aliens  from  fishing  in  the  waters  of  Alaska,”  ” 48 
U.  S.  C.  253, 

52  St.  1207*  June  25,  1938  ; 0.  710— An  Act  Authorizing  the  Sec- 
retary of  the  Interior  to  pay  salaries  and  expenses  of  the 
chairman,  secretary,  and  interpreter  of  the  Klamath  General 
Council,  members  of  the  Klamath  Business  Committee  and 
other  committees  appointed  by  said  Klamath  General  Coun- 
cil, and  official  delegates  of  the  Klamath  Tribe. 

52  St.  1209  ; June  28,  1988 ; O.  776s— -An  Act  Conferring  jurisdiction 
upon  the  United  States  Court  of  Claims  to  hear,  examine, 
adjudicate,  and  render  judgment  on  any  and  all  claims 
which  the  Ute  Indians  or  any  Tribe  or  Band  thereof  may 
have  against  the  United  States,  and  for  other  purposes,27 
52  St.  1212 ; Juno  28,  1988 ; O.  777— An  Act  Authorizing  the  Red 
Lake  Band  of  Chippewa  Indians  in  the  State  of  Minnesota 
to  file  suit  in  the  Court  of  Claims,  and  for  other  purposes,2* 
52  St.  1213;  June  28,  1938;  C,  779— An  Act  To  authorize  the 
sale  of  certain  lands  of  the  Eastern  Band  of  Cherokee 
Indians,  North  Carolina. 

52  St.  1241;  June  29,  1038;  C.  812— An  Act  To  establish  the 


22  4*/.  45  St.  1478. 
ztRg,  40  St.  591,  sec.  28. 

" M si?i  46  1053;  47  St.  no;  48  St.  306, 

370,  1021.  1227  ; 49  fit-  181,  1763,  1764,  1780  ; 50  St.  222,  564,  570,  571 
576,  577,  501,  90Q  ; 52  St.  291.  Ag.  60  St.  064. 

25  Ag.  43  St.  730  ; 46  St.  1111.  8g,  50  St.  395. 

55  Ag . 34  St.  2G3. 

87  80.  48  St.  984  • 40  St.  584.  Cited:  Memo,  Boh,  An*.  27.  1038. 

53  Sg.  13  St-  667 ; 25  St.  642, 


Olympic  National  Park,  in  the  State  of  Washington,  and 
for  other  purposes.  Sec,  5 — 16  U,  S,  255. 

52  Sr.  1243;  Juno  29,  193S;  C.  814 — An  Act  To  authorize  the 
Secretary  of  the  Interior  to  place  certain  records  of  Indian 
tribes  of  Nebraska  with  the  Nebraska  State  Historical  So- 
ciety, at  Lincoln,  Nebraska,  under  rules  and  regulations  to 
be  prescribed  by  him. 

32  St  1274  ; Apr.  6,  193S ; C-  SO — An  Act  For  the  relief  of  em- 
ployees of  the  Indian  Service  for  destruction  by  fire  of 
personally  owned  property  in  Government  quarters  ut  tbe 
Pierre  Indian  School,  South  Dakota. 

52  St.  1203;  Apr.  13,  1938;  C.  104-=^An  Act  For  the  relief  of 
Frank  Christy  and  other  disbursing  agents  in  the  Indian 
service  of  the  United  States. 

52  St.  1298;  Apr.  15, 1938 ; C 164^-An  Act  For  the  relief  of  Nelson 
W.  Apple,  George  Marsh,  and  Camille  Carniignani. 

52  St  1299;  Apr.  15,  1938;  C.  2GG — An  Act  To  extend  the  Mot- 
lnkahtla  Indians’  Citizenship  Acr."B 

52  St  1308;  May  16,  1938;  C.  221— An  Act  For  the  relief  of 
Wilson  H.  Parks,  Elsa  Parks,  and  Jessie  M.  Parks, 

52  St.  1326;  June  14,  1938;  O.  369 — An  Act  For  the  relief  of  Mr, 
and  Mrs.  James  Crawford. 

52  St.  1331;  June  15,  1933;  C.  408— An  Act  For  the  relief  of 
Josephine  Russell. 

52  St,  1334;  June  15,  1938;  O.  434-- An  Act  For  the  relief  of  the 
estate  of  Lillie  Liston,  and  Mr.  and  Mrs,  11.  W.  Trent. 

52  St  1847 ; June  15,  1938 ; C,  4ol — An  Act  For  the  relief  of 
Sibhald  Smith. 

52  St.  1348;  June  15,  1938;  C.  452 — An  Act  For  the  relief  of  the 
Long  Bell  Lumber  Company, 

52  St.  1853;  June  16,  1938;  C.  502 — An  Act  For  the  relief  of 
Fllomeno  Jlmiuez  and  Fclicitas  Dominguez. 

52  St.  1355;  June  16,  1938;  C.  DOT — An  Act  For  the  relief  of  G.  G. 
Bret  ting  Manufacturing  Company.30 

u2  St,  1303;  June  20,  1938;  C,  547 — An  Act  For  the  relief  of 
certain  individuals  in  connection  with  the  construction,  op- 
eration, and  maintenance  of  the  Fort  Hall  Indian  irrigation 
project,  Idaho. 
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524,  Jan.  15, 1916,  Turtle  Mountain  Indians — Public  Domain  ; 
531,  Jan.  29,  1916,  Cliippowa  Indians — -Membership  Roll. 

45  L.  D,  563,  Nov.  24,  1916,  Colville  Allotments— High t-of- Way- 

Irrigation. 

Op.  Sob,  D.  40462,  Oct.  31,  1917,  Five  Civilized  Tribes— Eminent 
Domain. 

Memo.  Sol.,  Dee,  11,  1018,  Five  Civilized  Tribes— Coal  Lessees, 
Letter  to  W.  P.  Haven  or,  Pocatello,  Idaho,  from  the  A.  GL,  Jan, 
22,  1920,  Ft,  Hall — Taxation  qf  Patented  Land. 

Letter  to  GoL  J,  G.  Scrughom  from  Sp.  Asst,  to  the  A.  G.,  Apr,  3, 
1921,  Water  Right— Moapa  River  Reservation, 

Op.  Sol.,  M,  3408,  Apr.  4,  1921,  Fee  Title— Expiration  Trust 
Period ; 

48  L,  D.  70,  Apr.  3 6,  1921,  Allotments  to  Indians  and  Eskimos — 
Alaska. 

Op.  Sol.,  M.  5379,  July  14,  1921,  Moapa  River  Reservation- 
Water  Rights, 

Op,  Sol,,  M.  4018,  July  29,  1921,  Right  to  Citizenship. 

48  L.  D,  455,  Sept,  29,  1921,  Fort  Hull  Lands. 

Op,  Sol,,  M.  6088,  Oet.  29,  1921,  Chippewa  Tribe— Wills  by 
Allottees ; 

M.  6376,  Nov,  15,  1921,  Flathead — Penalty  against  Land* 
owners ; 

M.  5805,  Nor.  22,  1921,  Crow — Additional  Allotments— Dis- 
position ; 

M.  6383,  Nov.  23,  1921,  Osage— Payments  to  Minors. 

48  L.  D.  362,  Dec.  13,  1921,  Occupancy— Preference  Right— With- 
draw al. 

Op,  Sol.,  M.  6366,  Dec,  27,  1921,  Crow — Mineral — Timber— School 
Land  Grants ; 

D.  42071,  Dec,  29,  1921,  Stoekbridge — Munsee — Back  An- 
nuity; 

M.  4017,  Jan,  4,  1922.,  Osage— Payments  to  Minors. 

4S  L.  D.  567,  Jan,  31,  1922,  Allotment— Coal  Lands— Surface 
Rights ; 

485,  Feb,  8,  1922,  Allotment — Alaska — Withdrawal. 

Op,  Sol.,  M.  7002,  Mar.  10,  1922,  Kiowa,  Comanche— Patented 
Allotments ; 

M.  6882,  Mar,  29,  1922,  Cancellation  of  Foe— Deceased  Al- 
lottee. 

48  L.  D.  609,  Mar,  29,  1922,  Indian  and  Public  Lands— Patent- 

Heirs, 

Op,  Sol,,  M.  7316,  Apr,  5,  19^,  Choctaw  and  Chickasaw— Coal 
Lands ; 

M.  5879,  M.  5702,  Apr,  27,  1922,  Trust  Allotment— Expira- 
tion ; 

M,  7193,  Apr.  29, 1922,  Winnebago— Tribal  Funds; 

M.  7599,  June  9,  1922,  Ft,  Belknap— Changes  in  Allotment 
Roll. 

49  L,  D.  139,  June  9,  1922,  Reservation— Mineral  Lands— Oil  find 

Gas ; 

420,  July  10,  1922,  Mining  Claims  Within  Reservations. 

Op.  SoL,  M.  7990,  Aug.  2,  1922,  Jurisdiction  of  State  Probate 
Courts ; 

M.  8370,  Aug.  15, 1922,  Oil  and  Gas  Royalties— Assignment. 
Letter  of  ConimT  to  Sen,  Selden  P.  Spencer,  Sept.  5,  3922,  Water 
Rights; 

D.  46929,  Sept.  30,  1922,  Osage— Restricted  Property— 
Rights; 

M.  8SG0.  Nov.  1,  1922,  Osage  County— Liquor  Sales. 

49  L.  D.  348,  Nov.  13,  1922,  Taxability  and  Alienability— Allotted 
Lands ; 

354,  Nov.  16,  1922,  Fort  Berthold  Coal  Lands. 

Op.  Sol.,  M.  8971,  Nov.  29, 1922,  Disbursement  of  Tribal  Funds  ; 

M.  0094,  Dec.  2,  1922,  Indian  Money— Surety  Bonds. 

49  L.  D.  370,  Dec.  15,  1922,  Wind  River  Reservation— Repay- 
ment— Irr.  Costs; 

376,  Dec.  28, 1922,  School  Lands  Within  Crow  Reservation  ; 
396,  Jan.  2,  1923,  Condemnation  of  Lands  Allotted  in  Sev- 
eralty ; 

414,  Jan.  24,  1923,  Status  of  Property  Purchased  with  Trust 
Funds. 


Op.  Sol.,  M.  5386,  June  19,  1923,  Ft.  Hall— Lands  for  Reservoir; 

M.  11004,  Nov.  5, 1923,  Interior  Employees— Laud  Ownership  ; 

M.  11291,  Nov.  28,  1923,  Indian  Custom  Marriage; 

M.  11108.  Doe.  4.  1923,  Qrinpaw — Mining  Lease; 

M.  1UD26,  Dec  13,  1923,  Creek — Enrollment — Allotment : 

M,  11410,  Jan.  23,  1924,  Flathead— Power  Site  on  Allotted 
Lund ; 

A.  2392,  F«?b.  12,  1024*  Mineral  Leasing  Act. 

50  L.  D.  315,  Mar.  12,  1924,  Status  of  Alaskan  Natives — Tide 
Lands. 

Op.  Sol.,  M.  11665,  Apr.  19,  1024,  Chippewa — Enrollment ; 

M,  7316,  May  28,  1924,  Cliocfaw  & Chickasaw— Coal  Royal- 
ties ; 

M.  11879,  May  31,  1924,  Distribution  of  Tribal  Funds — 
Chippewa ; 

M,  12498,  June  0,  1924,  Exchange  of  Allotted  Land— Flat- 
head. 

50  L.  D.  551,  June  10,  1924,  Intermarriage — Enrollment  of  Chil- 
dren Born. 

Op.  Sol.,  M.  11880,  June  17,  1024,  Chippewa — Enrollment ; 

M.  12509,  Aug.  27,  1924,  Restricted  Fee  and  Trust  Patents ; 

M.  12746.  Oet.  8, 1924,  Quapaw — Federal  Income  Tax; 

M.  13344,  Oct.  9,  1924,  Flathead — Highway  RighUof-Wuy ; 

M,  12874,  Oct.  27,  1924,  Chippewa— Back  Annuities; 

M.  18270,  Nov.  0,  1924,  Chippewa— Buck  Annuity  Payments; 

M.  18S07,  Nov.  8,  1924,  Oil  Royalties  from  Allotted  Lands; 

M.  13861,  Nov.  11, 1924,  Five  Civilized  Tribes— Oil  Royalties. 
50  L.  D.  072,  Nov.  15,  1924,  Ft,  Apache  Reservation— Mineral 
Leases ; 

676,  Nov.  21,  1924,  Extent  of  Title  to  Lands  Patented  as 
Mission  Claims; 

Op.  SoL,  M.  14017,  Dec.  1,  1924,  Title  to  Land ; 

M.  14237,  Dec.  23,  1924,  Quapaw  Tribe— Heirship. 

50  L.  D.  691,  Dec.  24,  1924,  State  Right  to  Tax  Patents  in  Fee. 
Op.  SoL,  M.  13807,  Jan,  23,  1925,  Creek— Descent  of  Lands; 

M.  14233,  April  24, 1925,  Flathead— Enrollment ; 

M.  15849,  May  12,  1925,  Pnla  Mission— Lease  of  Unallotted 
Land. 

51  L,  B.  145,  May  16, 1925,  Allotments  to  Indians  and  Eskimos  in 

Alaska ; 

98,  July  8,  192-5,  Allotment — Settlement — Jurisdiction. 

Memo.  SoL  Off.,  Dec.  18,  1925,  Osage— Approval  of  Partition. 

Op.  SoL,  17687,  Dec.  19,  1925,  Disposition  of  Allotment  Funds — 
Osage. 

51  L.  D.  326,  Jan.  20,  1920,  Taxation — Reservation, 

Op.  SoL,  M.  18604,  March  6, 1926,  Title  to  Lands ; 

M.  18423,  March  1G,  1926,  Osage— Certificate  of  Competency. 
Op.  SoL,  M.  19190,  June  2,  1926,  Certificate  of  Competency — 
Osage ; 

M.  19225,  June  7,  1920,  Certificate  of  Competency— Osage. 
Memo.  Sol  Off.,  June  S,  1926,  Osage— Wills — Disbursements  by 
Executor ; 

July  15,  1926,  Osage — Certificate  of  Competency. 

51  L,  D,  501,  July  20,  1920,  Survey  and  Disposition  of  Indian 
Possessions. 

Memo.  Sol.  Off.,  July  20,  1928,  Osage— Certificate  of  Competency  ; 

July  23,  1920,  Osage — Guardian  of  Incompetent, 

Letter  from  Asst-  See’y  to  Comm’f,  Aug.  14,  1926,  Title  to  Kiowa 
Lands. 

Memo.  Sol.  Off.,  Sept,  3,  1926,  Certificate  of  Competency  Re= 
voked— Claim ; 

Sept,  14, 1926,  Surplus  Funds  Investment — Osage ; 

Sept,  29,  1926,  Osage — Leases  to  State, 

Op.  Sol.,  Oct.  4,  1926,  Jurisdiction  of  State  Probate  Courts, 

Memo.  Sol,  Off.,  Oet,  26,  1926,  Osage— Certificate  of  Competency  j 

Oct,  27,  1926,  Restriction  of  Alienation  of  Land, 

01  L.  D,  613,  Nov,  6,  1926,  Assessment  Charges  on  Irrigation 
Projects, 

Op.  Sol,,  M.  18320,  Dec.  21,  1926,  State  Tax  on  Allotments— 
Osage ; 

M.  18772,  Dec,  24, 1926,  Red  River— Title  to  Bed  ; 

M.  20612,  Dec.  28,  1926,  Sioux  Benefits  ; 

M.  15954,  Jan.  S,  1927,  Chippewa — Back  Annuity  Claims; 

M.  2088S,  Jan,  14,  1927,  Reopening  Heirship  Findings, 

Memo.  SoL  Off.,  Feb.  2,  1927,  Secretary's  Discretion  to  Pay 
Claims. 

Op.  SoL,  M.  10068,  Feb.  16,  1027,  Spokane  Reservation— Water 
Rights, 

Memo.  Sol.  Off,,  Feb.  23,  1927,  Statutory  Allowances  Mandatory ; 

March  3,  1927,  Secretary’s  Discretion  to  Pay  Claims, 

Memo.  Inti  Off.,  March  IS,  1927,  Reservations— Land  AcquisU 
t ion— Employees. 
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Op.  Sol.,  M.  2JS49.  March  10,  1927,  Trust  Funds— Priority  of 
U.  S.  Cl 

M.  21642,  Maroli  26,  1027,  Validity  of  Mortgage— Claims  * 

M.  22121,  April  12,  1027,  Unlawful  Timber  Cutting—  Choc- 
taw. 

Memo.  I rul.  Off,,  April  21,  3927.  Ool.  River  Irrigation  Project — 
H Lst  ory. 

Memo.  SnL  Off,,  Sept,  12,  1927,  Revocation  of  Certificate  of  Com- 
petency ; 

Sept,  13,  1927,  Stale  Tax  on  Allotment — Osage. 

Ojh  Sol.,  M.  23421,  Sept,  21,  1927,  Crow — Farming  and  Grazing 
Leases ; 

M.  23117,  Oet.  6,  1 927,  Reimbursement  of  Appropriations; 

M.  23422,  Oct,  17,  1927,  Soniinoie^Oil  and  Mineral  Royalties, 
Memo.  Sol,  Off.,  Jan.  26,  1928,  State  Statutes  Restricting  Voting 
Rights, 

02  L,  D,  320.  Feb.  24,  1928,  Erroneously  Issued  Fee  Patents— 
Cancellation. 

Op.  Sol.,  M.  24284,  May  9,  1928,  Modoc— Rights  of  Descendants ; 

M.  24358,  May  14,  1928,  Navigable  Waters— Exclusion— 
Quileute  Res. 

Memo,  Sol,  Off,,  May  14,  1928.  Osage — Liberty  Bonds- 
Op,  Soi„  M.  24293,  Juno  19,  1928,  Osage  Property — Inheritance. 
Memo.  Sol,  Off.,  July  31,  1928,  Osage  Gas  Roy alties-^| State  Pro- 
duction Tax. 

Circular  of  Com,,  Aug.  27,  192S,  Trading  with  Indians— Ind- 
Service  Employees, 

Memo,  Sol.  Off.,  Oct.  31,  1928,  Debts  of  Incompetent  Osage. 

Op.  Sol.,  M.  24735,  Nov.  ID,  I92S,  Segregated  Coal  and  Asphalt 
Lands. 

Memo.  Sol.  Off,,  Feb,  21, 1929,  Interest  on  Surplus  Funds- — Osage ; 

April  5,  1920,  Osage — Restricted  Funds. 

52  L.  D.  597,  April  13,  1929,  Alaskan  Natives— Citizenship. 

Memo.  Sol,  Off,,  April  18,  1920,  Payments  to  Incompetent  O'snges. 
Op,  Sol.,  M,  25107,  May  4,  1929,  Osngft  Restricted  Funds. 

Memo,  Sol.  Off,,  May  31,  1929,  Osage  Headrights, 

Op,  Sol.,  M.  25214,  June  7,  1929,  Confederated  Yakimns— Water 
Rights. 

Letter  by  Chief  Irrigation  Service  to  Comm’r  of  Indian  Affairs, 
June  20,  1929,  Fiat  head  Reservation — Wafer  Rights, 

Op.  Sol,,  M.  25258,  June  28,  1929,  Creation  of  Trusts  hy  Restricted 
Indians : 

M.  25260,  Aug.  1, 1929,  Coal  and  Asphalt  Lands— Royalties. 

52  L.  D.  694,  Aug,  7,  1029,  Claims  within  Indian  Pueblos — New 

Mexico. 

Op,  Sol,,  M,  25230,  Aug,  21,  1929,  QuapAw— Mining  Leases, 

Memo,  Sol,  Off,,  Sept.  IS,  1929,  Payment  of  Debts  from  Trust 
Funds— Osage. 

Op,  Sol.,  M,  25347,  Jan,  25,  1930,  Liability  for  Irrigation  Costs. 
Memo.  Sob  Off.,  Feb.  3,  1030,  Osage  Headrights— Creditor’s 
Rights, 

58  I.  D.  48,  March  3, 1930,  Taxability  of  Cherokee  Lands. 

Memo.  Sol.  Off.,  March  4,  1930,  Osage  Headrights— Bank- 
ruptcy—Creditors ; 

April  22,  1930,  Osage  Trust  Funds— Creditor’s  Right; 

April  22,  1930,  Surplus  Funds— Creditors’  Rights, 

58  I.  D,  107.  May  23,  1930,  Nomtaxability  of  Leases  of  Restricted 
Lands. 

Memo,  Sol.  Off.*  June  7,  1930,  Nez  Perce  Tribe — Allotments. 

53  L D.  128,  June  14, 1930,  Creation  of  Indian  Reservations, 

Memo.  Sol.  Off..  June  28,  1930,  Osage  Headrights— Distribution, 
53  I.  D,  133,  June  30,  1930,  Taxation  of  Allotments—Trust 

Period — Expiration, 

Op.  3oL,  M,  26034,  July  3,  1930,  Power  of  Secretary — -Water 
Charges. 

Memo,  Sol.  Off.,  July  8,  1930,  Osage  Headrights— Creditors’ 
Rights, 

Op,  Sol,,  M,  25999,  July  S,  1930,  Calif,  Indians — Enrollment 
58  I.  D,  154,  Aug,  5,  1930,  Status  of  Flathead  Surplus  Lands ; 

157,  Aug,  11,  1930,  Restrictions  upon  Lands  and  Funds — Five 
Tribes ; 

169,  Aug.  13,  1930,  Certification  of  Competency— Revoca- 
tion—Effect. 

Letter  to  Comm’r  of  Indian  Affairs  from  See’y  of  Interior,  Sept, 
1930,  Osage — -Jurisdiction  of  County  Court  over  Estates. 

53  I,  D.  187,  Oct.  8,  1930,  Taxation  of  Sac  and  Fox  Lands,  Iowa  *, 

194,  Oct.  24,  1930,  Alaskan  Natives- — Allotment — Power  of 
Secretary, 

Memo.  Sol,  Off,,  Nov,  5,  1930,  Osage — Mortgage  of  Restricted 
Land; 

Dec.  6.  1930,  Secretary’s  Power  over  Personalty ; 

Dec,  17,  1930,  Revocation  of  Certificate  of  Competency; 


Dec.  30,  1930.  Assignment  of  Mineral  Estate. 

Letter  to  Sen.  William  II.  King  from  CoinmT.  Jan.  9, 1931,  Irriga- 
tion Projects— Re! mhiirsements.  Expenditures,  Liens. 

Memo,  Sol,  Off,,  March  10,  1931,  Osage — Mineral  Estate* — 
Jurisdiction  ; 

April  9,  1931.  Osage — Allowances  to  Minors; 

May  29,  1931,  Osage- — Mineral  Estates, 

53  I.  D,  399,  July  10, 1931,  Ft.  Hall  Irrigation  Project — Damages  : 

412,  July  20,  1931,  Distribution  of  Royalties — Deceased 
Creek, 

Memo-  Sol.  Off.,  Aug.  17,  1931,  Secretary’s  Control  of  Royalty 
Funds ; 

Aug,  21,  1931,  Secretary’s  Control  of  Homestead  Allot- 
ment; 

Aug,  30,  1931,  Indian  Titles  and  Lund  Acquisition. 

53  I,  D,  471,  Sept  4,  1931,  Tux  Exempt  Selections— Five  Civilized 
Tribes. 

Memo.  Sol,  Off.,  Sept.  14,  1931,  Restricted  Homestead  Allotment. 

< >p.  Sol.,  M.  26090,  Sept.  16. 1931,  Alaskan  Reindeer  Acquisition. 

Memo.  Sol.  Off.,  Sept.  19*  1931,  Creek — Private  Trust. 

53  I,  D-  502,  Sept.  22,  1931,  Taxation  of  Mineral  Production- 
Five  Tribes. 

Op.  SoJ,,  M,  26731,  Oet.  14,  1931,  Osage  Funds— Federal  Super- 
vision, 

Memo.  Ind.  Off,,  Dee.  4,  1931,  Warm  Springs — Power  License— 
State  Law. 

Memo,  Sol.  Off.,  Dec.  21,  1931,  Restrictions  on  Inherited  Lands. 

Op,  Comp.  Gen.  to  the  See’.v,  Dec.  30,  1931*  Wardship— Fee  Pat- 
en t— Merab  er  alii  p. 

Memo.  Sol.  Off.,  Jan.  20,  1932,  Restrictions  on  Inherited  Per- 
sonalty ; 

Jan.  23,  1932,  Warm  Springs — Riparian  Rights. 

Op,  Comp.  Gen.  to  See’y,  Fob.  4,  1932,  Osage — Taxes  on  Person- 
alty. 

Memo.  Sol.  Off-.  Feb.  35.  1932,  Warm  Springs— Water  Rights. 

53  I.  D.  593,  Feh.  24,  1932,  Status  of  Alaskan  Natives. 

Letter  of  Asst  See’y  to  See’y  of  War,  Feh,  26,  1932,  Ft.  Yuma — 
Squatters. 

5S  I.  D.  637,  March  30,  1932,  Tax-exempt  Lands — Sale  of  Re= 
striated  Lands. 

Memo,  Sot  Off.,  May  6,  1932,  Choctaw— Restriction  on  Aliena- 
tion ; 

July  5, 1032,  Unit  Operation  of  Leased  Oil  Lands; 

July  22,  1932,  Qnapaw — Restriction  on  Alienation. 

Op,  Sol.,  M,  27127,  July  28,  1032.  Alaska  Reindeer  Service ; 

M.  27145,  Aug.  4,  1932,  Land  Purchase — Pueblo  Indians ; 

M.  27158,  Ang.  5,  1932,  Five  Tribes — Conveyance— Taxa= 
tion ; 

M.  27075,  Aug.  IS,  1932,  Coeur  d’Alene— State  Taxes. 

Memo.  Sol.  Off.,  Aug.  22,  1932,  Blackfeet— Enrollment. 

54  I.  D.  39,  Sept.  3,  1932,  Custom  Marriage — Validity— Alaska, 

Letter  of  Ass’t  CommT  to  Collier  Buffington,  Sept.  8,  1932,  Con- 
demnation of  Allotted  Land — Jurisdiction  of  State  Courts. 

54  I.  D.  71,  Sept.  23, 1932,  Sale  of  Timber — Georgetown  Reserva- 
tion, Wash. 

Letter  by  See’y  of  Ink  to  Comp.  Gen.,  Sept,  28,  1932,  Irrigation 
Funds. 

Memo.  Sol.  Off.,  Oct.  IS,  1932,  Chippewa— Enrollment  of  Illegiti- 
mate ; 

Oet.  26, 1932,  Investment  of  Funds  in  Taxable  Property, 

Report  on  Status  of  Pueblo  of  Pojoaque,  Nov,  3,  1932. 

Memo.  Sol.  Off.,  Nov.  18,  1982,  Cancellation  of  Fee  Patents. 

54  I.  D.  90,  Nov.  25,  1932,  Indian-owned  Land  within  Irrigation 
Projects, 

Memo,  Sol,  Off..  Nov.  29,  1932,  Tax  on  Electricity"— Reservation 
Employees. 

54  I.  D.  105,  Nov.  30,  1932,  Taxability  of  Allotments— Osage 
Tribe ; 

109,  Dec.  9,  1932,  Retireraent“ServiCe  Credit“Five  Tribes 
Schools, 

Memo.  Sol.  Off.,  Dec.  15. 1932,  Osage—' “Forced  Sale”  ; 

Dec.  22,  1932,  Osage — “Forced  Sale”; 

Feb.  2,  1933,  Mortgages. 

54  I.  D.  160,  Feb.  18,  1933,  Authority  to  Cancel  Patent— Lien. 

Memo.  Sol,  Feb.  19,  1933,  San  Carlos — Priority  in  Water  Rights. 

Memo.  Sol  Off.,  Feb.  21*  1933,  Shoshone — ‘Executive  Order  With- 
drawal ; 

Feb,  28,  1933.  Reservation  lands — Trespassing  Cattle ; 

March  8,  1933,  Pine  Ridge  Sioux — Cancellation  of  Patent. 

54  I.  D.  195.  Mar.  27.  1933,  Elimination  of  Non  irrigable  Areas  in 
Ind.  Ree.  Projects. 
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Memo.  Sol.  Off-,  April  4,  1933,  Salt  River— Water  Rights 

April  4.  1033,  i’ottowatomic— Cancellation  of  Trust  Patent. 
Memo,  nf  Omirn'r,  April  8,  1033,  Chippewa— Enrollment. 

Memo,  Sol.  Off,,  April  8,  1933,  Osage — Mortgage; 

April  10,  1933,  Chlloquln- — Timber  Prices; 

April  11,  1033,  Leases  of  Irrigable  Land. 

Memo,  SoLf  April  19,  1933,  California — San  Miguel — Enrollment* 
Memo*  Sol*  Off*,  April  21,  1933,  Enrollment — Legislative  Report ; 
April  20,  1933,  Pine  Ridge — Trespassing  Livestock; 

May  10,  1933,  Sale  of  H om est n a d— L i m i t of  Alienability. 
Memo*  Sol,,  May  15, 1933,  Tax  on  Electricity— Menominee  Power 
Plant* 

Memo,  Sol*  Off..  May  24,  1933,  Creek— Compromise  of  Litigated 
Will ; 

May  25,  1933,  Burlington— Big  Horn  Ry. — Right-Of-Way; 
May  27,  1933,  Osage— Secretary’s  Approval  of  Will; 

May  27,  1933,  Osage— Restrictions  on  Personalty* 

54  I.  D,  218,  June  5,  19*33,  Taxability  of  Electric  Power— Menomi= 
nee  Reservation. 

Memo.  Inch  Off*,  June  12,  1933,  Irrigation  Projeets—Rates. 
Memo*  Sol.  Off.,  June  14,  1933,  Removal  of  Restrictions — OH 
Leases ; 

Juno  20,  1933,  Yakima  Irrigation  Project— Water  Users; 
June  23,  1933,  Attorneys — Compensation ; 

June  29, 1933,  Distribution  of  Funds— Capitnn  Grande  Band ; 
July  8,  1933,  Osage— Life  Insurance; 

July  10,  1933,  Irrigation  Projects — Charges  against  Lessees* 
July  10,  1933,  Pine  Ridge  Sioux — Use  Of  Trust  Land  ; 

July  12,  1933,  Licensed  Traders- — Taxation; 

July  13, 1933,  Osage — Oil  Leases — Rentals ; 

July  19,  1033,  Trust  Agreement — Secretary’s  Approval; 

July  21,  1933,  Removal  from  Reservation— Claim. 

54  I*  D,  200,  July  22,  1933,  Investment  of  Osage  Funds. 

Memo,  Sol.  Off,,  July  25,  1933,  Drainage  Project — Reimbursable 
Charges. 

Op*  Sol.,  M.  27487,  July  2G,  1933,  Klamath  Reservation— “Criminal 
Jurisdiction* 

Memo.  Sol.  Off.,  July  29,  1933,  Attorneys — Approval. 

Op.  Sol**  M*  27514,  Aug,  1*  1933,  Payment  of  Tuition — Sectarian 
Schools* 

Sol.  Letter  to  Wm.  Keel,  Stratford,  Okla„  Aug,  2,  1933,  Five 
Tribes— Removal  of  Restrictions. 

Op,  Sol.  M.  27499,  Aug.  8,  1933,  Sale  of  Timber— Contracts. 

Memo,  Sol.  Off,,  Aug.  11,  1933,  Wenelchee — Fishing  Rights; 

Aug,  15,  1933,  Oil  Leases— Right  to  Control  Production. 
Memo.  Sol.  Off.,  Aug.  17,  1933,  Pueblos — Attorneys*  Contracts, 
Memo.  Sol,,  Aug.  28,  1933,  Enrollment— Illegitimate  Child. 

Memo.  Ind*  Off.,  Aug,  29,  1933,  Irrigation  - Charges. 

Memo,  Sol,  Off.,  Sept.  1,  1933,  Santa  Clara— Attorneys’  Fees. 

Op,  Sol.,  M.  27541,  Sept  12,  1938,  Land  Purchase— Validity  of 
Title, 

Memo.  Sol,  Off,,  Sept.  19,  1933,  Taxation — Restricted  Lands. 

54  I,  D,  297,  Sept*  21,  1933,  Inheritance — Right,  to  Benefits, 

Memo,  Sol*  Off.,  Sept*  22,  1933,  Osage— Administrator’s  Fees ; 

Sept.  29,  1933,  Nambe  Pueblo — Land  Title. 

Memo,  Sol.,  Oct,  2,  1933,  Power  of  Attorney— Revoeability ; 

Oct.  13,  1933,  21st  Amendment — Liquors. 

54  L D*  310,  Oct.  14,  1933,  Life  Insurance  Policies, 

Memo.  Sol.,  Oct  16,  1933,  Condemnation — Value  of  Tax  Exemp. 
tion ; 

Oct  23,  1933,  Navajo— Timber  Contract; 

Nov.  17,  1933,  NIRA — Public  Works  Project, 

54  I ,D.  335,  Dec.  1,  1933,  Irrigation  Charges — Extended  Pay- 
ments ; 

341,  Dec,  8, 1938,  Home  Owners’  Loan  Bonds  for  Osages. 
Memo*  Sol,  Off.,  Dee.  21,  1933,  Osage— Mortgage, 

Op,  Sol.,  M.  27645,  Dee.  22, 1983,  Rosebud  Fee  Patent  Issuance* 
Memo.  Sol,  Off.,  Jan*  2,  1934,  Choctaw — Enrollment; 

Jan.  16,  1934,  Jurisdiction  of  and  Taxation  by  State. 

Memo.  Sol.,  Jan.  30,  1934,  Klamath — Tribal  Timber  Contracts. 
Memo*  Ind.  Off.,  Tan.  31,  1934,  Leases— Unauthorized. 

Memo.  Sol.  Off.,  Feb*  5,  1934,  U.  S.  Intervention  in  Litigation ; 

Feb.  7,  1934,  San  Carlos  Apache — Ceded  Lands  Claim  ; 

Feb*  13,  1934,  Cherokee — Heirship  Funds. 

Letter  from  Chief  Field  Counsel  to  Comm’r,  Feb.  26,  1934,  Ft. 

Hall- — Distribution  of  Snake  River  Waters-  - Irrigation. 

Op.  Sol.,  M.  27671,  March  1,  1934,  Yankton  Sioux  School  Lands  - 
Disposal ; 

M-  27656,  March  7,  1934,  Pap* go — Mineral  Deposits* 

54  I.  D.  332,  March  14, 1934,  Restrictions  Applicable  to  Five  Tribes. 
Memo.  Sol.  Off.,  March  26,  1934,  State  Taxation— Exemption. 


54  I*  D*  401*  March  30,  1934,  Indian  Timber  Sale  Contracts; 

418,  April  5,  1934,  Fishing  Rights — Yakima  Tribes, 

Memo*  Sol*  Off.,  April  24,  1934,  Shoshone— Attorney’s  Fee; 

April  30.  1934,  Minors’  Funds — Loans  to  Parent* 

Op*  Sol.,  M*  27656,  May  7,  1034,  Papago — Mineral  Rights, 

Memo.  SoL  Off.,  May  11,  1934.  Minors’  Lands— Lenses. 

Memo,  SoL,  May  15, 1934,  Indian  Corporations— Federal  Charters. 
54  I.  D*  517,  June  15,  1934,  Migratory  Bird  Treaty  Act. 

Ind*  Off*  Circular  No*  3005,  July  9, 1934,  Repeal  of  certain  Secs,  of 
Rev,  Code* 

Memo,  Sol.  Off.,  July  9,  1934,  Five  Tribes— U*  S-  Intervention  in 
Suit ; 

July  10,  1934,  Exclusion  of  Nonmembers  from  Tribal  Land. 
Op.  Sol.,  M.  27750,  July  14,  1934,  Removal  of  Remains  of  Indians. 
Memo.  Sol.,  July  36,  1934,  Ft.  Totten— State  School  Tax, 

Sol*  Letter,  July  19,  1934,  Minn. — Liquor  Sales. 

Memo,  S il.,  July  20,  1934,  Ft,  Totten— State  School  Tax. 

Memo.  Sol,  Off-,  July  21,  1934,  Pueblos— Land  Occupancy. 

Memo,  SoL,  July  25,  1934,  Snake— Attorney’s  Contract. 

54  L D.  555,  Aug.  3,  1934,  Alienation  of  Chippewa  Alotted  Land. 
Memo.  Sol,,  Aug.  8,  1934,  Chippewa  Enrollment. 

Op.  SoL,  M*  27788,  Aug.  6,  1934,  Osage — Attorney's  Fee, 

Sol.  Letter,  Aug.  8,  1934,  Shawnee — Awards* 

Memo,  SoL,  Aug.  8,  1934,  Rosebud  Sioux — Cash  Allotment 
Benefits ; 

Aug,  9,  1034,  Creek — State  OH  Production  Tax ; 

Aug.  14,  1934,  Wheeier-Howard  Act — Fee  Patent* 

54  I,  D,  584,  Aug,  17,  1934,  Devise  of  Restricted.  Lands. 

Memo.  Sol*  Off.,  Aug*  18,  1934,  Ft.  Belknap-Exchange  of  Hcmie- 
stead  Allotments, 

Memo,  SoL,  Aug.  21,  1934,  Qunpaw — Mineral  Lease; 

Aug*  28,  1934,  Kiowa — Sale  of  Land  by  Minor. 

55  I.  D.  382,  Aug.  28,  1934,  Exchanges  uf  Lands  in  Arizona. 

Memo.  SoL,  Sept.  6,  1934,  Restrictions  on  Alienation— Easements ; 

Sept*  12,  1934,  Disbursement  of  Funds; 

Sept*  15,  1934,  Five  Tribes—Partition  of  Inherited  Lands ; 
Sept*  17,  1934,  Temporary  Withdrawals  of  Surplus  Trust 
Lands. 

Letter  of  Comm’r  to  Supt,  Sept.  26,  1034,  State  Juris*  over  Oil 
Production. 

Letter  to  Comm’r  from  C,  L*  Walker,  Sept.  29,  1934,  Klamath — 
Indian  Judges  and  Policemen, 

Memo.  SoL,  Oct.  2,  1934,  Standing  Rock — Mortgage  on  Restricted 
Lands : 

Oct.  8,  1934,  Osage— Grant  of  Riglit-of  * Way  through  Trust 
Lands, 

Memo.  Sol,  Off.,  Oct.  9, 1934,  Laguna  Pueblo— Organization* 
Memo,  SoL,  Oct*  12,  1934,  Panago — Wheeier-Howard  Act* 

Memo.  SoL  Oft,  Oct,  17,  1934,  Osage — Authority  of  Sec’y  to 
Approve  Will, 

Memo.  Sol.,  Oct  23,  1934,  Pueblo — Nomlndian  Claimants  to 
Lands. 

f 5 I.  D.  14.  Oct.  25.  1934,  Powers  of  Tribes. 

Memo.  SoL,  Oct  25,  1934,  Chick;*  saw— Lease  Approval  Procedure. 
Memo.  Sol*  Off*.  Nov.  1,  1934,  Wheeier-Howard  Act. 

Letter  of  Comm’r  to  Sen,  Carl  Hayden,  Nov*  5,  1934,  Gila  River — 
State  Taxes  on  Indian  Service  Employees. 

Memo.  Sol.  Off,,  Nov.  10, 1934,  Exchanges  for  State  School  Lands* 
Memo,  SoL,  Nov*  12, 1934,  Shoshone — Oil  Lease — Operations; 

Nov.  14,  1934,  Osage— Exchange  of  Stock; 

Nov.  20,  1934,  Red  Lake — -Trader’s  License; 

Nov.  20.  1934,  Sioux — Wheeier-Howard  Act — Land  Outside 
Reservation ; 

Nov,  21,  1934,  Wheeier-Howard  Act— Devisees  of  Restricted 
Land ; 

Nov.  22,  1934,  Wheeier-Howard  Act— Elections. 

Op.  Sol.,  M.  27833,  Nov,  28.  1934,  Disbursement  of  Osage  Funds ; 
M.  27381,  Dec.  13,  1934,  Fond  du  Lac  Chippewas— Enroll- 
ment ; 

M*  27810,  Dee*  13,1934,  Wheeier-Howard  Act— Interpretation* 
List  of  Indian  Constitutions,  Dec,  13,  1934. 

Memo,  SoL,  Dec.  14.  1934,  Grow — Gracing  Privileges; 

Dee.  18,  1934,  Chippewa* — Enrollment; 

Dec,  IS,  1934,  Conveyance  to  the  U.  S.  to  Avoid  Taxation ; 
Dec*  22,  1934,  Ft  Belknap— Allotment. 

Memo.  SoL  Off,,  Dec.  27,  1934,  Glia  River — Division  of  Stored 
Water, 

Memo.  Sol-,  Jan,  17.  1935,  Chippewa— Approval  of  Will. 

Memo,  Ind.  Off.,  Jan*  3.  1985,  Taxation  of  Restricted  Lands. 
Memo.  Sol.,  Jan.  10, 1035,  Menominee— Enrollment — Regulations, 
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1935,  Wheelor-Howard  Act — Subsistence 


Memo.  8n|.  Off.,  Jan.  14,  1935.  U.  H,  fix  Uel.  Warren  v.  Bec’y  of 
Interior. 

Memo.  Sol,,  Jan.  1 
I Inrnestcnfls, 

Dp.  Sol.,  M.  27759,  Jan.  22,  1915,  Per  Capita  Payment  from  Judg- 
ment ; 

M,  37S10,  Jan,  22,  1935,  Homesteads — -Development; 

M-  27N43,  Jan.  22,  1935,  iSottleineiit  nf  Estate; 

M.  27814,  Jail.  80.  1985.  Land  Title  Status’ 

Asst.  Secy’s  Ltd  ter  to  A.  G.,  Feb.  1*  1 03a,  Removal  of  Restrictions, 
Op.  Hob,  M.  27008,  Feb.  a,  1935,  Reservation  Elections^ Wheeler 
Howard  Act. 

Alemo.  Sol.,  Feb.  0,  1935,  Mining  Lea  ms— Tribal  Indian  Lands ; 
Feb,  7,  1085*  Flathead  Power  Site; 

Feb,  s.  1025,  Jiennlia— Timber. 

Letter  from  Am.  CurmnY  to  Chairman  Fed,  Fow.  Com,,  Feb.  10, 
1085.  Grand  l*ortugi^— Power  Project, 

Op.  Sol,.  M.  2 <512,  Feb,  20, 1085*  Contract — Conservation  of  Puoblo 
Lunds. 

Memo.  Sol.  Oft.,  Feb.  21,  1025,  San  Carlos — Irrigation  Project, 
Memo.  Sol.,  Fel»,  27*  1035,  Cheyenne—  State  Highway  Tax  on 
Trucking; 

Fell.  28,  1085,  Secy’s  Power  to  Regulate  Conduct  of  Indians. 
Memo.  Sol.  Off.,  March  S,  1035,  Chickasaw — Heirship. 

Memo.  Nob,  March  0,  1035.  Of  Ilnurs  nf  Tribe  as  tb  S.  Officers 
March  11.  1935.  Uight-oLWny  Application. 

Memo,  liul.  Off , March  13,  1035,  Florida  Serninoles, 

Memo.  So!.,  March  14,  1085*  Pueblo — Awards  to  non-Indian 
Claimants. 

Secy’s  letter  to  A.  G„  March  20*  1935,  Priority  in  Impounded 
Waters, 

Mom u.  Sob,  March  22,  1035,  Cheyenne  and  Standing  Rock— Ex- 
changes ; 

March  29,  1035,  San  Carlos  Apache — Constitution ; 

March  80,  1035,  Gila  River — ‘Constitution; 

April  4,  1085,  Taxable  Property— Assignment  to  U S in 
Trust. 

Op-  Sob,  M.  27939,  April  9,  1935,  Trust  Period— Extension- 
Mission  I mis. 

Asst,  Secy’s  Letter  to  Asst,  to  the  Supf.  St.  Elizabeths,  April  15, 
193n,  Disposition  of  Funds  of  Deceased  Insane  Ind. 

Letter  from  Acting  Sec 'y  of  Int.  to  Comp,  Gen,,  April  16,  1935. 
Pino  Ridge — Sioux  Benefits. 

Op,  Sob.  M.  27998,  April  27,  1035,  Navajo  Timber  Sale  Contract; 
M.  27902.  Apr,  30,  1030*  Royalty  Payment  on  Gasoline— 
Osage  Res,  ; 

M.  27996*  May  14,  1935.  Bed  of  Arkansas  River — Title 
Memo.  Sob,  May  14,  3985.  Red  Lake  Chippewa—  Enrollment.  * 
Memo.  Sob  Off.*  May  15,  1935.  Pawnee — -Enrollment. 

Memo.  Sob,  May  21,  1935,  Contract  with  State  for  Schooling 
Indians. 

Op,  So],,  M.  27770,  May  22,  1935,  Issuance  of  Patents — Quinuielt 
Res. ; 

M.  28028,  May  24,  1935,  Reappraisenumt  of  Land— Fort 
Peck  Res. 

Memo.  Ind.  Off.,  May  27,  1935,  Papa  go — Water  Rights 
Memo,  Sob,  Slay  27,  1035,  Reservations— Montana  Criminal 
Code, 

55  I,  D.  263,  May  31,  1935*  Determination  of  Heirs— Wills— 

Approval, 

Contract.  June  3.  1935,  Salt  River  Valley— Water  Users. 

Op.  Sob.  M,  280o3,  June  4,  1935*  Seminole  Nation — Attorneys’ 
Contract. 

Memo,  Sob,  June  4,  1935,  Five  Tribes— Oil  Leasing  Regulations 
Memo,  Sol.  Off.,  Juno  11*  1935,  Legislatimi— Sale  of  Restricted 
Lands. 

55  I,  Fb  282,  June  22,  1985.  Public  Land  Allotments — Alaska- 
Memo.  Sol.,  July  18,  1935,  Cherokee— Claims  to  Land: 

July  17,  1935,  Ft.  Feck-WUIotments. 

July  22.  1935.  Tulnlip— Tide  Lands — Title; 
on  1,  i>.  295,  July  17*  1985.  Allotment  Selections— Ft.  Belknap. 
Memo.  Sol,,  July  24.  1935,  Shawnee — Land  Purchases? 

July  25,  1035.  Grazing  on  Tribnl  Lands— Dept.  Powers. 

Letter  from  Asst  Secy  to  Osage  Tr.  Attorney.  Aug.  5, 1935,  Trade 
with  Indians — Rental  of  Living  Quarters 
Memo,  gob  Off.,  Ail*.  6.  1935.  California— Land  Claims. 

Op.  Sob,  M,  2S125,  Aug.  12,  1935,  Personnel  Employment — Indian 
Trusts. 

Monio,  Sol.  orr..  Ails  30.  1030.  Nnvnjn—Addition  to  Reservation, 
Mpnio.  Sol  Aiip.  27.  Chippewa — Constitution— Organization. 

Memo,  hob  Off,,  Sept.  3,  1935,  Menominee  Indian  Mills— Legisia- 1 
tion. 


Memo.  Sob,  Sept.  12,  1935,  Attorney  Contracts; 

Sept.  20,  1935,  Cherokee—  Distribution  of  Oil  Royal!  ics ; 
Sept.  21,  1935*  Five  Tribes — Land  Partition. 

Memo,  by  Imiieriai  Irrigation  District  Attorney,  Get.  11*  1935, 
Yuma — Claims  on  Account  of  AlLAmerican  Canal 
Memo.  Sob  Off..  Oct.  15,  1035.  Ft,  Belk'na])— ' Water  Rights. 

Op.  Bob,  M,  28183,  Oct.  16,  1935,  Fa  pa  go  Reservation — Mining 
Charges, 

Memo.  Sub,  Oct.  22,  1935*  Creek — Trust  Agreements. 

Memo.  Sob  OIL.  Oct,  28,  1985,  Minn.  Reservation — Wbcelor- 
Ilownrd  Act. 

Op.  Sol.*  M.  2X107,  Oct*  SI,  1935,  Education  and  Relief— State 
Contract 

Secy's  Letter  in  A,  G„  Nov,  8,  1935,  Irrigation  District— Water 
Rights. 

Memo.  Sob,  Nov.  11,  1985,  Grazing  Regulations; 

Nov.  12,  1935,  Ft.  Bid  well — Adoption  of  Constitution 
Memo,  Sob  Off.,  Nov.  14,  1935,  Ft.  Me Dentil  tt— Allotments. 

Memo,  Sob,  Nov.  19,  103n*  Determination  of  Heirs  bv  Indian  Court 
Memo.  Sob  Off.*  Nov.  23,  1935,  Ft,  Bklwell— Indian  Reorganiza- 
tion Act. 

it;i  I.  D,  401,  Nov.  27.  1935,  Law  and  Order  Regulations, 

Memo.  Sob,  Dee.  5.  1935,  Credit  Regulations: 

Dee,  10*  1935,  Reinstatement  of  Canceled  Sale— Pyramid 
Lake. 

Op,  Sob*  M.  28251),  Dee.  13,  1935,  Thither  Contracts— Colville 
Reser. 

Letter  of  A.ss’t  Comm’r  to  See’y  of  Interior,  Dec  16,  1935*  Osnee— 
Will— Minor. 

Memo.  Sol.*  Dee,  17,  1935*  Navajo — Distribution  of  Unallotted 
Property ; 

Dec.  17,  1935,  Osage — Jurlsdietlon-^-Orlnics  and  Misdemean- 
ors ; 

Dec.  19,  1935,  Legislation — Exchange  of  Lands. 

Asst.  Secy’s  Memo.,  Dec.  20,  1935,  Ft.  Bert  bold— Claim  Against 
U.  3, 

Memo.  Sob,  Dee.  26,  1935,  Ft,  Berthold— Claim  Against  Lb  3.; 

Dec,  20*  1935,  Chippewa— Enrollment, 

55  I,  D,  435*  Dec.  28,  1935,  Grazing  Regulations— Tribal  Lands, 

Op,  So].,  M.  28103,  Jan.  8,  1936,  Yuma  Reservation — Title  to 
Lands. 

Memo.  Sob,  Jan,  9,  1036,  Puyallup— Constitution. 

Memo.  Ind.  Off,,  Jan.  17*  1936,  Colville—Rcsettlement  Loan — 
Security. 

Memo.  Sol.  off.,  Jan.  22,  1936,  Omaha— Resettlement  Project. 
Comp.  Gen’s  Letter  to  Supt,  Rosebud  Ind,  Agency,  Jan.  23,  1936, 
Rosebud  Sioux — Divorce. 

Memo.  Sob*  Jan,  24,  1936*  Colville  Resettlement  Loan; 

Jan.  29*  1936.  Slsseton  Leases — Supt’s  Authority 
Memo,  Ind,  Off.*  Feb.  18,  1986,  Wardship. 

Memo.  So].,  March  9,  1036.  Five  Tribes— Sale  of  Allotment; 

March  12,  1936,  Unallotted  Lands— Prospecting  and  Lease, 
Op.  Sob,  M.  28231,  March  12,  1936,  Deposit  of  Indian  Moneys. 
Memo.  Sob*  March  18*  1936,  Nava  jo— Determination  of  Heirs ; 

March  18.  1936*  Delaware— Appropriation  for. 

Op.  So].,  M.  28316*  March  18,  1936,  Emergency  Funds— Stricken 
Rural  Arens: 

M.  28108,  March  18, 1936,  Payment  of  Water  Right  Charges— 
Pueblos. 

Memo.  Sol.*  March  20,  1936,  Ft,  Belknap  Land  Purchase— Ren r- 
gn nization  Act; 

March  24,  1936*  Chippewa  Enrollment; 

March  25,  1936.  Kiowa  Crop  Mortgage  * 

March  25*  1936,  Navajo — Authority  of  Special  Disbursing 
Agent* 

Op,  Sob,  M.  28317.  March  31*  1936,  Educational  Loans  to  Indians. 
n5  I,  D.  475,  March  31*  1936,  Onwership  of  Island  within 
Reservation. 

Memo,  Rob  Off.,  April  9, 1936,  Wheeler-Howard  Act— Tribal  Conn- 
ciPs  Powers. 

Memo.  Sol.,  April  15,  1936,  Sioux— Elections  mi  Constitutions 
Op,  Sob,  M.  2S309,  April  16,  1930*  Five  Civilized  Tribes— Attor- 
neys’ Fees. 

Memo.  Bob.  April  22,  1936,  Applicability  of  Social  Security  Act  to 
Indians. 

r.5  L D.  456,  April  23*  1936,  Title  to  Right-of-Way  Lands. 

Memo,  Bob*  April  23,  1936,  Jurisdiction  of  Ct.  of  Claims  over 
Cherokee  Claims. 

55  I.  D.  489,  April  23. 1936,  Disposition  of  Qsnge  Trust  Funds; 

500.  April  28*  1936*  Use  of  Trust  Funds— Annuity  Policies. 
Memo,  Sob,  May  1*  1936,  Five  Tribes — Federal  Income  and  State 
Taxes. 
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Memo.  Sol.  Off.,  May  8,  1086,  Osage — Individual  Indebtedness. 
Memo.  Sol.,  May  12,  1936,  Acoitm  Reservation  Boundaries ; 

May  15,  1930,  Tribal  Ownership  of  Non-Irrigable  Lands — 
Yuma ; 

May  10,  3086,  Jicurilla  Apache  Boundaries; 

May  19,  1936,  Five  Tribes  Timber  Bales, 

Op.  Sol.,  M.  27S7S,  May  20,  1936,  San  Carlos  Lands  Restoration. 
Memo,  Bob,  May  25,'  1936,  A coma  Boundaries; 

May  27,  1930,  Law  and  Order  Regulations. 

Op.  Sol.,  M.  28519,  May  27.  1936,  San  Carlos  Boundaries. 

Memo.  Sol,  OIL,  May  28,  1936,  Ft.  Hall  Mining  Leases, 

55  I.  D.  560,  May  29,  1930,  Boundary  of  San  Carlos  Reservation, 
Memo.  Sob,  June  9.  1936,  Menominee — Kushena  Hospital; 

June  11,  1930.  Salt  River  Valley  Water  Users  Assn. — Mari- 
copa ; 

June  25,  1936,  Loan  Agreement — Indian  Reorganization  Act. 
Op.  Bid.,  M.  28107,  June  30,  1930,  Red  Lake  Reservation— Title  to 
Lands. 

Memo.  Sol,,  June 30, 1936,  Incorporated  Pueblo — Liability  to  Suit; 
July  1,  1930,  Navajo  Coal  Mining; 

July  3,  1930,  1937  Appropriation  Act; 

July  8,  1936,  Flathead— Taking  Tribal  Lands  for  Reservoir; 
July  0, 1980,  Bwlnomisli  Law  and  Order  Code; 

July  33,  1980,  State  Statutes  Limiting  Indian  Right  to  Vote; 
July  21,  193(1,  Ute  Attorney’s  Contract. 

Circular  of  Comm’r,  No*  3170,  July  28,  1936,  Relief  of  Taxed 
Indians. 

Memo,  Sob,  July  31,  3930,  Okla.  Indians — Loans — Wheelcr- 
I Inward  Act ; 

Aug.  7,  1930.  Five  Tribes — Agricultural  and  Grazing  Leases; 
Aug.  10,  1930.  Osage  Oil  Lease. 

Memo,  of  Conim’r,  Aug.  11,  1936,  Sup'ts  Authority  to  Sign  Leases 
for  Heirs. 

Memo.  B'ob,  Aug-  21,  1036,  Nambe  Pueblo — Withdrawal  of  Land; 

Aug.  22,  3936,  Pyramid  Laker— Cancelled  Entries. 

Op.  Sol,  M,  28589,  Aug,  24,  1936,  Occupancy — Right-of-Way — Rec- 
lamation, 

Memo,  Sob,  Aug.  25,  1936,  San  Carlos  Irr,  Project — O,  and  M. 
Chn  rges ; 

Aug.  31,  1936,  Purchases  under  Wheeler-Howard  Act ; 

Sept  2,  1938,  lalctu  and  Santo  Domingo  Pueblos-  -RightsHJf- 
way ; 

Sept.  3.  1936.  Flnlbend  I it.  Project — O.  and  M.  Cli urges. 
Memo.  Sol,  Oft’.,  Sept.  12, 1936,  Restrictions  on  Religious  Practices, 
Memo.  Sob,  Sept,  15,  Col,  River  Tribes — Constitution ; 

Sept.  17,  1936,  Five  Tribes — Rlghts-of-Wuy ; 

Sept  19,  1036,  Registration, 

Memo.  Sob  Off,,  Sept  22,  1036,  Prospecting  Permits. 

50  I,  D.  7,  Sept.  24,  1936,  Irrigation  Project  Assessments — Fort 
Hall  Res. 

Memo.  Sol,.,  Sept,  25,  1936,  Osage — Administrators*  Fees. 

Op.  Bob,  M.  2S634,  Oct,  1*  1936,  Patents— Mineral  Rights. 

Memo, -Sol.  Off.,  Oct.  2,  1936,  Tribal  Qovffs — Fed,  Constitutional 
Limitations. 

Memo.  Sob,  Oct.  5,  1936,  Restricted  Land  Use— Lake  Superior 
Chippewa ; 

Oct.  5,  1936.  Expenditure  of  Tribal  Funds; 

Oct.  7,  1036,  Navajo — Probate. 

Letter  of  Afcs't  Sec’y  to  A.  G.,  Oct,  15, 1930,  Five  Tribes — Partition. 
Memo.  Bob,  Oet.  16,  1936,  Lower  Brule  Sioux — Revolving  Credit 
Fund ; 

Oct.  16,  1936,  Assignment  of  Property — Forms; 

Oet,  20,  1936,  Menominee — State  Workmen’s  Compensation 
Att. 

Memo.  Bob  Off.,  Oct,  22,  1936,  Resettlemerrt  Loa ns— Unorganized 
Tribes. 

Memo.  Sol.,  Oet,  23,  1936,  Law  and  Order  Ordinances — San  Carlos 
Apache : 

Oct.  23,  1936,  Apache — Loan  Agreement. 

Memo.  Sol.  Off.,  Oct.  25,  1936,  Corporate  Powers  of  Indian  Tribe. 
Memo.  Sob,  Oct.  30.  1938.  Restricted  Lands— Security  for  Loans ; 
Nov.  2,  1936,  Pawnee— Back  Annuities; 

Nov.  17,  1936,  U,  S.  v.  Walker  River  Irrigation  District; 

Nov,  27,  1936,  Arts  and  Crafts  Shop; 

Dec.  2,  1936,  Gros  Ventre— Enrollment ; 

Dec,  7,  1936,  Menominee  Mill— Secretarial  Power. 

56  I.  D.  38,  Dec.  11.  1936,  State  and  Fed.  Jurisdiction  over 

Restricted  Land. 

Op,  Sob,  M.  2S550,  Dee.  16,  1986,  Pueblo  Land  Grants— Purchase. 
Memo.  Sol,,  Dec.  19,  1930,  Upper  Red  Lake — Fishing  Rights  of 

Indians ; 


Dee.  21,  1936,  Land  Bought  with  Restricted  Funds — Tax* 
Dec.  31,  1936,  Exchange  of  Lands. 

56  I.  D.  48.  Jan.  4,  1937,  Osage  Tax  Exemptions. 

Memo,  Sob,  Jan.  4,  1937,  IRA — Acquisition  of  Land. 

Memo,  of  Comral,  Jan.  0,  1937,  Membership— Tribal  Power. 
Memo,  Ind,  Off.,  Jan.  7,  1937,  Irrigation—  Rights-of-way. 

Memo.  Sob,  Jan.  11,  1937,  IRA — Exchange  of  Land— Indian  and 
White : 

Jan.  11,  1937,  IRA— Sec.  5; 

Jan,  12,  1037,  Tribal  Land — Mining  Lease* — Power  of  Conn- 
ell ; 

Jnn,  13,  1937,  Five  Civilised  Tribes — Leases; 

Jan.  16,  1937,  Oklahoma— Taxes — Lands, 

Memo.  Bob  Off.,  Jan,  19,  1937,  Law  and  Order — Picketing. 

Memo,  Sob,  Jan.  23,  1937,  IRA— Attorneys’  Contract; 

Jan,  23, 1937,  Five  Civilized  Tribes— 'Conveyance  by  Heirs. 
Op.  Bob,  M,  27903,  Jan,  26,  1937,  Deceased  Osage  Allottee— 
Inheritance. 

Memo.  Sob,  Jan,  26,  1937.  IRA — Attorneys*  Contracts. 

Memo.  Sob  Off,,  Jan,  28,  1937,  Lands— Federal  Control  oyer 
Grazing. 

Memo.  Sob,  Feb.  3.  1037,  IRA — Exchange  of  Land  - 

Fob.  5,  1937,  Five  Civilized  Tribes — -Trust  Agreement; 

Fob.  8,  1937,  Status  of  St,  Croix  Ghippewas; 

Feb.  8,  1937,  Status  of  Mole  Lake  Chippewas, 

50  I.  D.  79,  Feb,  13,  1937,  Eligibility  for  Grazing  Privileges. 

Letter  A,  G,  to  Bee’y,  Feb.  13,  li)37,  Oklahoma  Welfare  Act — 
Osage. 

Memo,  of  Ass’t  See’y  to  CommT,  Fob,  17,  1937,  Soil  Conservation 
Act. 

Memo.  SV)b,  Feb.  20,  1937,  Mflknli  Tribe— Tribal  Assets, 
Statement  by  Comra’r  on  S.  1736,  To  repeal  Wheeler-Howard  Act, 
March  3,  1937. 

Memo,  Bob,  March  4,  1037,  Oklahoma— Deeds  and  Guardianship 
Sales ; 

March  6,  1937,  Status  of  Wisconsin  Winnebago; 

March  15, 1937,  St,  Croix  Indians— Enrollces  of  Dr.  Wooster ; 
March  17,  1937,  British  & Kootenai-— Law  and  Order. 

56  I.  P.  102,  April  8. 1937,  Power  of  Congress  to  Enact  Legislation, 
Memo.  Sol.,  April  8,  1937,  Estate  of  Jackson  Barnett— Claimants ; 

April  14,  1937,  Corporations— Power  of  Indian  Tribe, 

56  I.  D,  110,  April  19,  1937,  Reservation  of  Waters— Alaska. 
Memo,  Bob,  May  1,  1937.  Status  of  Nahma  and  Beaver  Indians. 

56  I.  D.  137,  May  6,  1937,  Liquor  Traffic— Alaska, 

Letter  of  Acting  Comm’r,  May  0,  1937,  Inheritance — Murderer  of 
Deceased, 

Memo.  Bob,  May  11,  1937,  Oklahoma!— Approval  of  Conveyances. 
Memo.  Bob  Off.*  May  13,  1037,  Makah — Timber  Contract— Tribal 
Power ; 

May  18,  1937,  Maknh— Timber  Contract— Tribal  Power. 
Memo.  Bob.  Mnv  22,  1937.  Black feet  Tribe— Power  over  Leases; 
May  24,  1937,  IRA— Election ; 

May  24,  1937,  Chartering  of  Subordinate  Organizations. 
Letter  from  H.  R.  Tolley  to  Comm’r,  May  24,  1937,  AAA  Pay- 
ments— Set-offs, 

Memo.  Sob,  May  25, 1937,  Tribal  Land- — Leases. 

Op.  Sob,  29282,  June  2,  1937,  Land  and  Water  Right  Ex- 
changes—Calif. 

Memo.  Bob  Off..  June  3.  1937,  Taxes; 

June  3,  1937,  Estates— Claims  *, 

June  7,  1937,  Palm  Springs—Oollection  of  Fees. 

Memo.  Sob,  June  9,  1987,  Catawba  Tribe ; 

June  9,  1937,  Catawba  Tribe ; 

June  15,  1937,  Umatilla— Hunting  and  Fishing. 

Op.  Sob,  M,  20156,  June  30, 1937,  ’ 

Comp.  Gen’s  Op.,  A.  S6599,  June  80, 1937,  Tribal  Moneys— Organ- 
ized Tribes, 

Memo,  Sob  Off.,  July  2, 1937,  Tribal  Power — Inspection  Fees. 
Memo.  Ind.  Off,.  July  8,  1987,  Flathead  Irrigation— Interest 
Letter  from  Acting  See\v  to  U.  S.  Employees’  Compensation 
Comxn'n,  July  9,  1937,  U-  S.  Employees*  Compe nsa £ i on— 
Rehabilitation  Work. 

Memo,  Sol.,  July  12, 1937,  Ft  Belknap— Leasing  of  Tribal  Lands ; 

July  13, 1937,  Heirship  Lands— Leased  by  Snpt 
Memo,  Sol.  Off.,  July  14,  1937,  Leasing  of  Lands— Incompetents. 
Memo,  Sob,  July  14,  1987,  Oklahoma  Loans— White  Spouse; 

July  15.  1937,  Creek  Tribal  Towns—Organization ; 

July  18,  1937,  Loan  Agreements— Tribe ; 

July  19,  1937,  Leases  on  Tribal  Land; 

July  21,  1987,  Reservations— Wilderness  Areas. 

Letter  of  Comp.  Gen.  to  Sec’y,  July  24,  1937,  Tribal  Lands  — 
Reduction  Rentals. 
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Ind,  Off.  Circiilni-  No.  32 IS,  July  20,  1037,  Keetowali— Orgauiza- 
tinri  ns  Band. 

Memo.  5oI,f  July  29, 1037,  Federal  Loans— Default  by  Indians: 
Aug.  2,  1037.  Tribal  Bunds — PonniiH; 

Ang.  3.  1037,  ( Unworn  io— A papa  ho  Organ i Nation  : 

Aug.  7.  11)37,  Tribal  Power — 'Exclusion  of  Non-Indian  Attor- 
neys ; 

Ang.  11,  1937,  Tribal  Band — Control; 

Aug.  18,  1037,  Sufi rage — -Discrimination  agains*  Indians; 
Aug,  i.'1,  1037,  Inherited  Lands — Removal  of  IP  ietions; 
Aug.  14,  1937,  Sales — Heir. ship  Bands ; 

Aug,  23,  1037,  Rosebud  Sioux— Adoption ; 

Aug,  2o,  3937,  Choctaw — Chickasaw — Rights-nLway ; 

Aug,  25,  1937.  Soil  Conservation  Act — Payments  to  Indians; 
Sept.  11,  1937,  Tribal  Bands— Leases ; 

Soph  14,  1937,  Alaska — Reservations ; 

Sept.  21,  1937,  Tribal  Power — Membership; 

Sept.  21,  1937,  Tribal  Power— Wrongful  Death  Action  ; 

Sept.  23,  19.37,  Inherited  Lands— Drainage  Charges; 

Sept.  29,  1937,  Reservation— Surplus  Lands; 

Oft.  7,  1937,  Allotted  Bands— Timber  and  Mineral  Rights; 
Oct.  8,  1937,  Tribal  Funds — Reimbursable  Loans. 

Letter  of  CommY  to  Indian  Agents,  Oct,  9,  1937,  Comanche  and 
Apache — -Non-Indian  Members, 

Memo.  Sol.  Off.,  Oct,  12,  1037,  Membership— Adoption 
Memo,  Sol.,  Oct  20,  1937,  Tribal  Land— Rights  to  House; 

Oct,  20,  1937,  Tribal  Power— Land  Assignments; 

Oct,  26,  1937,  San  Xavier  Reservation — Water  Rights. 

Letter  from  AssY  See’y  to  A.  G.,  Oct.  27,  1937,  Osage— Restricted 
Funds. 

Op,  gob,  Oct.  28,  1937,  Quapaw— Mining  Leases, 

Memo.  Sol,,  Nov.  4,  1037,  Chartered  Corporations— Chattel  Mort- 
gages ; 

Nov.  5,  1937,  Oil  nnd  Gns  Permits; 

Nov.  9,  5937,  Federal  Contracts— Irrigation. 

Memo.  Sol.  Off,,  Nov,  9,  1937,  Membership — Secretarial  Power, 
Memo,  Sol.,  Nov,  11, 1937,  Lac  du  Flambeau— Permits ; 

Nov.  51,  1987,  proposed  Constitution. 

Memo.  Sol.  Off,,  Nov,  23,  1937,  Tribal  Membership. 

Memo.  Sol.,  Nov.  29.  1937,  Restricted  Property— Taxation ; 

Dec.  2,  1937,  Tribal  Adoption ; 

Dec.  11,  1937,  Tribal  Leases — Approval  of  Supt, ; 

Dec.  14,  1937,  Hopi— Family  Relations ; 

Dec.  38,  3937,  Membership — Tribal  Power; 

Dec.  38,  3937,  Loan— -Crop  Mortgages; 

Dec.  20,  1037.  Inheritance  of  Pars* malty — 1 Tribal  Law. 

Op,  Sol.,  M.  29060,  Dec,  28,  1937,  Land  Purchase— Papago  Indians 
Memo.  Sol.,  Dec,  28,  3037,  Descent  of  Unrestricted  Property-  - 
State  Law. 

Memo,  by  Ass’t  STec’y  Burlew,  Jan.  3,  1938,  Water  Purchase  by 
Indians, 

Memo,  Sol,,  Jan,  5*  1938,  Trust  Lands— Crop  Mortgages; 

Jan,  8.  1988,  Devisee  under  IRA— Tribal  Membership, 

Op,  Sob,  M.  29620,  Jnn.  14,  3038,  Assignment  of  Lands— Choctaws 
of  Miss, 

Memo,  gol.,  Jan,  18,  1938,  Attorneys’  Contract — Organized  Tribe, 
On,  Sol,,  M.  29596,  Jan,  26,  1038,  Right  of  Franchise  — State  Law. 
Memo.  Sol.  Off,,  Jan,  30*  1938,  Osag©  Headrights — Power  of 
Secretary, 

Memo.  So],.  Feb,  4,  1938,  Reservation— State  Sales  Tax. 

Op.  Sol,,  M,  29619,  Feb,  7,  19R8,  Indian  Lands — Conveyance. 
Memo.  Sol.,  Feb,  18,  1038,  Hunting  and  Fishing— Tribal  Powsr — 
Bad  River. 

Op.  Sol..  M-  29616,  Feb.  19, 1938,  Red  Lake  Band— Ceded  Land— 
Disposition. 

Memo.  Sol.,  Feb.  25,  1938,  IRA- — Exchanges  and  Sales; 

March  32, 1938,  IRA— Transfer  of  Land  to  Nonmemhers; 
March  14,  1938,  Blackfeet— Tribal  Power — Business  Organ = 
izalions ; 

March  19,  1938,  Expatriation— Rights  to  Tribal  Property, 

Memo,  of  CommY,  April  1,  1938.  Taos  Pueblo. 

Memo.  Sol.,  April  12,  1938,  Rosebud  Sioux — Adoption  of  Members. 
Memo.  Ind.  Off,,  April  12.  1938.  Ft,  Hall  Indians— Water  Rights, 
Memo.  Sol.  Off.,  April  18.  1938,  Rosebud  Sioux — Regulation  of 
Medicine  Men ; 

April  14,  1938,  Taxation — Indian  Lands; 

April  14,  1938,  Leasing  of  Tribal  Lands. 

Memo,  Sol.,  April  22,  1038,  Okla.  Indian  Welfare  Act — Coopera- 
tives. 

Sol.  Letter  to  Wm.  A.  Brophy,  Albuquerque,  New  Mexico,  April  23, 
1938,  Pueblo  Lands— Taxability, 

Memo,  Sol,  Off.,  May  5,  1938,  Water  Rights  on  Reservation, 


Memo,  Sol.,  May  14,  1938,  Five  Civilized  Tribes— Leases ; 

May  34,  1038,  Tribal  Council — Delegation  of  Power. 

56  I.  D,  308,  -May  14,  1038,  Taylor  Grazing  Act  Licenses — Pueblos. 
Memo.  Sob,  May  19,  3938,  Reimbursable  Loans — Cancellation  of 
Liens ; 

May  24,  3938,  Loans — Preferences— Degree  of  Indian  Blood: 
June  3,  1938,  Shoshone  Reservation — Renewal  of  Oil  Leases- 
Memo,  Sol,  Off,,  June  6,  1938,  Tribal  Mill — Gasoline  Tax. 

Memo.  Sol..  June  14,  1938,  Revolving  Credit  Loans— Gov't  Em- 
ployees ; 

wTuiio  14,  1938,  Lease— Consent  of  Indian. 

56  I.  D,  330,  June  15,  1938,  Restoration  to  Tribal  Ownership— Ulo 
Lands, 

Memo.  Sol.,  June  35,  1933,  Lease — -Consent  of  Indian. 

Memo.  Sol,  Off-,  June  25,  1938,  Organization — Indian  Band, 
Letter  of  Asst,  CommY  to  Snpt.  Five  Civilized  Tribes  Agency, 
June  29,  1038,  Loans — Security. 

Memo,  Sol,,  June  30,  1938,  Allotment- — Right-of-way; 

July  1,  1038,  Indian  School  Land — Right-of-way. 

Memo,  Sol,  Off.,  July  7,  1938,  Tribal  Court— Non  member. 

Memo.  Sol.,  July  12,  1938,  Adoption  of  Members. 

Memo,  Sol.  Off,,  July  16,  1933,  Tribal  Court— Nonmember. 
Letter  from  Asst,  See’y  to  A.  O..  July  16,  1938,  Power  of  Secre- 
tary—Navajo  Grazing  Regulations. 

I Memo,  Sol-,  July  19,  1938,  Loans— —Mortgages; 

July  21, 1938,  Quapaw — Mining  Loases*”"Type  of  Surety. 

Op.  Sol.,  M.  2 9669,  Aug.  1,  1938,  Authority  of  Officers  of  India u 
Service ; 

M,  29791,  Aug.  1,  1038,  Land  Exchange— Forfeiture— Minne- 
sota. 

Memo,  Sob,  Aug.  2,  1938,  Mining  Leases— ■Deduction  for  Survey; 
Aug,  6,  1938,  Claims  against  United  States; 

Aug.  8,  193S,  Tribal  Ordinance — Federal  Constitution. 

Memo,  of  Asst.  See’y,  Aug,  17,  1038.  Loans— Crop  Mortgages. 
Memo,  Sol.,  Aug.  20, 1938,  Timber  Contracts. 

Memo,  of  Asst.  See’y,  Aug,  23,  3938,  Leases— Consent  of  Leisees, 
Op,  Sol.,  M.  29908,  Aug,  25,  1938,  Irrigation— Works— Damages, 
Memo,  Sob,  Aug.  26,  1938,  Law  and  Order— on  members ; 

Aug,  27,  1938,  Southern  Utes — Trihal  Lands; 

Aug.  30,  1938,  Probate  of  Restricted  Personalty; 

Sept.  8,  1938,  Transition  from  Indian  to  Tribal  Court; 

Sept.  10,  1938,  Restricted  Land— Inheritance  by  Whites; 
Sept.  13,  1938.  Sales  Tax; 

Sept.  13,  1938,  Sales  Tax. 

letter  from  Acting  CommY  to  Supt.  Fort  Hall  Agency,  Sept.  19, 
1938,  Water  Rights— Lessees. 

Op.  Sol,,  M.  29901,  Oct,  4,  1938,  Right-of-way— Eastern  Cherokee. 
Memo,  Sol,  Off.,  Oct.  7,  1938,  Bonneville  Da  in  Area— Fishing 
Rights. 

Memo.  Sol,  Oct.  15,  1038,  Law  and  Order, 

Inch  Off.  Letter  from  Quapaw  Agency  Snpt,,  Oct.  17,  1938,  Sales 
Tax. 

Memo,  by  Asst,  Chief  Counsel  of  Ind,  Off.,  Oet.  17, 1938,  Irrigation 
Charges— Decedent’s  Land. 

Memo,  Sob,  Oct  19,  1938,  Rehabilitation  Project— -Workmen’s 
Comp.  Law; 

Oct.  21,  1938,  Palm  Spring — Leases. 

Memo.  Sol  Off.,  Oct.  27,  1938,  Tribal  Power— Leases ; 

Oct.  28,  1938,  Retired  Employee— Residence  on  Reservation, 
Memo.  Ind.  Off.,  Nov.  15,  1938,  Trust  Land— Mortgage, 

Memo.  Sol.,  Nov.  18,  1938,  Tribal  Power=— Inheritance, 

56  I.  D.  395,  Nov.  28,  1938,  Protection  of  Occupancy- — Mineral 
Lands. 

Op,  Sol.,  M.  29999,  Nov,  28,  1938,  Menominee  & Red.  Lake  Res.— 
Wages  Sc  Hours, 

Memo,  Sol.,  Nov.  28,  1988,  Trust  Agreements. 

Memo.  Sol.  Off.,  Nov.  29,  1938,  Law  and  Order— Removal  of 
Nonmembers. 

Memo,  of  CommY,  Dee,  5, 1938,  Estate— Claims. 

Memo,  of  Asst.  See’y.  Dec,  5,  1938,  Organized  Tribe — Grazing 
Permits, 

Memo.  Sol.,  Dec.  13,  19SSf  Oklahoma— Recognized  Tribes; 

Dec.  13,  1938,  Indian  Employment  Preference; 

Dee.  22,  3938,  Tribal  Permit  for  Ranger  Station ; 

Dee,  22,  1938,  Chattel  Mortgage  Forms. 

Memo.  Sol,  Off.,  Dec.  30,  1938.  Alienability  of  Tribal  Lands, 

Op,  Sol.,  M.  30146,  Feb,  8,  1939,  Employment  of  Counsel— Cana = 
dian  Indians. 

Memo.  Sol.,  Feb.  10,  1039,  Membership  in  Turtle  Mountain  Tribe ; 
Feb,  10,  1039,  Investigation  of  Applicants — Mining  Leases; 
Feb,  11, 1939,  Tribal  Jurisdiction  over  Divorce ; 

Feb.  14,  1939,  Tax  Exemption  of  Indian  Homestead , 
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Feb,  IT,  1939,  Interest  of  Employee  in  Land  Transaction ; 
Feb,  IT,  1939,  Criminal  Jurisdiction  of  Tribes ; 

Feb.  IT,  1939,  Rosebud  Sioux  Tax  Ordinance; 

Feb.  17,  1939,  issuance  of  Deeds  to  Alaskan  Natives ; 

Feb.  20,  1939,  Tax  Exemption  of  Purchased  Restricted  Land ; 
Feb,  23, 1930,  Pa page  Ordinance  on  Cattle  Sale  ■ 

March  11,  1939,  Estate  of  Mary  Big  Elk ; 

March  14,  3939.  Cherokee  Attorney  Contract; 

March  10,  3939,  Indian  Preference  in  Blackfeet  Oil  and  Gas 
Leases ; 

March  24,  1939,  Investigation  of  Alleged  Conversion  of 


Oklahoma  Indian  Funds; 

March  25, 1939,  Leases  of  Tribal  Land ; 

March  25,  1939,  Acquisition  of  Puyallup  Tribal  School  Prop- 
erty; 

March  28, 1939,  Delegation  of  Departmental  Power  to  Collect 
Fees ; 

March  28,  1039,  Cancellation  of  Alaskan  Native  Allotment; 
April  3,  1939,  Acquisition  of  Land  at  Okla.  Tax  Salea. 

Gp,  Sol.,  M.  30133,  April  13,  1939,  Irrigation  Projects — Construe* 
tlon  Costs. 

Memo.  Sol.,  April  14, 1939,  Santa  Clara  Pueblo  Land  Assignment. 
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1 On,  A.  G.  on,  Powers  of  the  Executive  (1700),  4U5*  The 
Seneca  Lauds  11821),  045,  Right  of  tlie  Cherokees  to  Itn- 

Imjho  Taxes  on  Traders  (1824), 

- O/i.  A.  G.  110,  Georgia  and  the  Treaty  of  Indian  Spring  (1828), 
321,  Tlie  Cherokees  ami  thoir  Lands  (1830),  800,  Cherokee 

Reservation*  (1830),  402,  Trade  with  the  Cherokees  (1830). 

4B2,  Treaty  with  the  Choctaws  (18*31),  405,  Choctaw  Re- 
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